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HEALTH CARE REFORM ISSUES: ANTITRUST,
MEDICAL MALPRACTICE LIABILITY, AND
VOLUNTEER LIABILITY

TUESDAY, FEBRUARY 27, 1996

House of Representatives,
Committee on the Judiciary,

Washington, DC.
The committee met, pursuant to notice, at 9:30 a.m., in room

2141, Rayburn House Office Building, Hon. Henry J. Hyde (chair-
man of the committee) presiding.

Present: Representatives Heniy J. Hyde, Carlos J. Moorhead, F.
James Sensenbrenner, Jr., Bill McCollum, George W. Gekas, Ste-
ven Schiff, Bob Goodlatte, Stephen E. Buyer, Fred Heineman,
Steve Chabot, John Conyers, Jr., Patricia Schroeder, Jack Reed,
Sheila Jackson Lee, and Robert C. Scott.

Also present: Alan F. Coffev, Jr., general counsel/staff director;
Diana L. Schacht, counsel; and Kenneth Prater, clerk.

OPENING STATEMENT OF CHAIRMAN HYDE
Mr. Hyde. The committee Avill come to order.
This morning, we begin 2 days of hearings on issues specifically

within the jurisdiction of the Judiciary Committee which relate to
health care reform. We will consider the appropriate antitrust en-
forcement standards for physician networks, the need for reform of
the medical liability system, and how a relaxation on the liability

of volunteers could encourage more people to donate their time to
nonprofit organizations.
Tnis morning, the committee will first hear—actually second

hear—^from Robert Pitofsky, Chairman of the Federal Trade Com-
mission, on the Antitrust Health Care Advancement Act of 1996.
That is H.R. 2925, legislation which I have introduced to ensure
that the conduct of certain provider networks receives rule of rea-
son consideration for purposes of the antitrust laws.

In contrast to previous legislative proposals on this subject, my
bill is narrowly tailored so as to encourage and enhance competi-
tion in the health care marketplace. H.R. 2925 does not grant an
exemption from the antitrust laws, nor does it in any way require
the enforcement agencies to approve conduct which they believe
would have an anticompetitive effect. It merely requires that there
not be an automatic assumption that such networks would be per
se illegal.

I am pleased to note that H.R. 2925 has been cosponsored by 33
of my colleagues, including Bill Archer, chairman of the Ways and

(1)



Means Committee, and several of the members of this committee:
Mr. McCollum, Mr. Gekas, Mr, Coble, Mr. Smith of Texas, Mr.
Schiff, Mr. Canady, Mr. Inglis, Mr. Goodlatte, and Mr. Buyer. Fur-
ther, it has been strongly endorsed by the American Medical Asso-
ciation as a necessary mechanism if its members are to be allowed
thoroughly to compete against insurers and HMO's.
The committee will then hear from a panel of witnesses on the

subject of medical malpractice liability reform. Our health care sys-

tem is being burdened by a number of cost-based pressures. One
of these costs is the threat of liability suits facing medical practi-

tioners and health care providers and the large dollar amounts
they are forced to spend to protect themselves against these legal

actions.

Many liability cases brought against doctors are frivolous. In
fact, two out of three medical liability claims are closed without
any payment to the claimant, but only after large legal and admin-
istrative costs have been incurred. On the other hand, there is evi-

dence that our liability system is not compensating patients who
have valid claims for malpractice. At least one study has shown
that only 1 in 16 persons injured by negligent doctors receive com-
pensation. Clearly, our tort system is not achieving its goal of mak-
ing injured plaintiffs whole and deterring substandard medical
care.

Last session the House of Representatives passed a medical mal-
practice liability reform package as part of the Medicare bill. That
initiative failed, because of the operation of the Byrd rule in the

Senate, but that does not mean that our attempts to address the
very real deficiencies of the medical malpractice liability system
are over. Today we renew our efforts to find a measured and fair

way to bring back into balance the legitimate needs of both doctors

and patients.

Finally, both today and tomorrow, we will also take up the sub-

ject of volunteer liability. My good friend and colleague from Illi-

nois, Congressman John Porter, has done excellent work in this

area, and we will hear from him this morning.
Wnether imagined or real, the fear of being subject to personal

liability for services donated to nonprofit organizations and govern-
mental organizations has erected a barrier to many to donate their

talents. The committee will hear about a variety of proposed mech-
anisms directed at eliminating this fear, thereby encouraging citi-

zens to give back to their communities by volunteering their exper-

tise.

I look forward to an interesting and an illuminative 2 days of

testimony.



[The memorandum of Mr. Hyde follows:]
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MEMORANDUM

TO: Members. Conuninee on the Judiciary

"I/aFROM: Ai^ Henry J Hyde, Chairman

RE: Hearings on Health Care Reform

jOSf I SfMUKO NfW vO<U

tX^AjACKSOXUE TIUS

On February 27 and 28, the full Conunittee will hold hearings on issues relating to

health care reform. Specifically, the hearings will focus on (1) H.R. 2925, the 'Antitrust

Health Care Advancement Act of 1996." (2) medical malpractice liability reform, and (3)

limitations on the liability of volunteers.

I. THE ANTTFRUST HEALTH CARE ADVANCEMENT ACT OF 1996

On February 1, I introduced the 'Antitrust Health Care AdvancemeiU Act of 19%"

(H.R. 2925), which would apply rule of reason treatmeiu to the conduct of certain health

care provider networks. The bill is intended to prevent antitrust enforcement policies from

imposing an artificial barrier to the utilization of private cooperative initiatives which can

make our health care system more efficient. H.R. 2925 enjoys bi-partisan support and is co-

sponsored by 30 of my colleagues.
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Health care provider networks, or "HCPNs," ~ those composed of doctors, hospitals,

and other entities who actually deliver health care services ~ are potentially vigorous

competitors in the health care market. Their formation leads to lower health care costs and

higher quality of care. Costs are lower because contracting directly with health care

providers eliminates an intermediate layer of overhead and profit. Quality is higher because

providers, and particularly physicians, have direct control over medical decision-making.

Physicians and other health care professionals are better qualified than insurers to strike the

proper balance between conserving costs and meeting the needs of the patient.

Concern has been raised, however, that the application of current antitrust

enforcement guidelines is discouraging providers from forming networks which would have a

positive effect on competition. These networks would most likely be found legal under the

antitrust laws, but physicians - who are understandably concerned about potential treble

damage liability ~ are unwilling to create them in the absence of pre-conduct approval from

the enforcement agencies. H.R. 2925 removes this artificial barrier to entry, by conforming

agency enforcement practices to the manner in which courts have interpreted and applied

antitrust law.

A. Applicable Antitrust Law

Antitrust law prohibits agreements among competitors that fix prices or allocate

markets. Such agreements are per se illegal. Where competitors economically integrate in a

joint venture, however, agreements on prices or other terms of competition that are
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reasonably necessary to accomplish to procompetilive benefits of the integration are not

unlawful. See, e.g. . Broadcast Music. Inc. v. Columbia Broadcasting Svs. . 441 U.S. I, 19-

20 (1979). Price setting conduct by these joint ventures is evaluated under the "rule of

reason," that is, on the basis of its reasonableness, taking into account all relevant factors

affecting competition.

The antitrust laws treat individual physicians as separate competitors. Thus, networks

composed of physicians which set prices for their services as a group will be considered per

se illegal under the antitrust laws if they are not economically integrated joint ventures. In

the typical provider network, competing physicians relinquish some of their independence to

permit the venture to win the business of health care purchasers, such as large employers.

These networks promise to provide services to plan subscribers at reduced rates. The

ventures also achieve another central goal of health care reform: careful, common sense

controls on the provision of unnecessary care.

However, agreements among physicians who retain a great deal of independence but

set fees for their services as part of a network bear a striking resemblance to horizontal price

fixing agreements. These are the most disfavored and most quickly condemned restraints in

antitrust jurisprudence. The key facmal question which would distinguish a network that is

per se unlawful from one which, upon consideration of the circimistances, is acceptable

because it is not anticompetitive in nature, is the degree of integration of the individuals who

form the network.
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While the antitrust laws provide substantial latitude in the context of collaboration

among health care professionals, there is an understandable degree of uncertainty associated

with their enforcement. Because each network involves unique facts - differences not only

in the structure of the network, but also in the market in which it will compete ~ the ability

of providers to prospectively determine whether their arrangement will be considered legal is

limited.

B. Current Enforcement Standards

In order to eliminate this uncertainty, and to encourage procompetitive behavior that

would otherwise be chilled, the Department of Justice and Federal Trade Commission have

esublished a mechanism for prospective review of proposed HCPNs. In 1993. the antitrust

enforcement agencies jointly issued "Statements of Enforcement Policy and Analytical

Principles Relating to Health Care and Antitrust. " These guidelines, which were amended in

1994, contain safety zones which describe provider network joint ventures that will not be

challenged by the agencies under the antitrust laws, along with principles for analysis of joint

ventures that fall outside the safety zones. A group of providers wishing to embark on a

joint venmre may request an advisory opinion from the agencies. The agencies, after

reviewing the particulars of the proposed venture, then determine whether the network would

fall within a safety zone, or otherwise not be challenged under the antitrust laws.

The problem is that these enforcement guidelines articulate standards that are more

restrictive than the realities of the agencies' enforcement practices and the current state of the
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law. They treat as per se illegal many more networks than the antitrust laws would require,

because case law does not single out integration exhibited by the sharing of financial risk as

carrying special weight.

The guidelines promise rule of reason treatment to ventures where the competitors

involved are "sufficiently integrated through the network." This is consistent with judicial

interpreutions of the law. See, e.g. . Broadcast Music. Inc. v. Columbia Broadcasting Svs. .

441 U.S. 1, 19-20 (1979). Where the guidelines diverge significantly from current law,

however, is in defming integration solely as the sharing of "substantial financial risk." A

network which integrates in any other way -- regardless of the extent of that integration, or

whether a court interpreting the antitrust laws would find it to be integrated - cannot qualify

as a legitimate joint venture. This means that the agencies would not proceed to examine the

specific facts of these joint ventures to determine their likely impact on competition; the

arrangement would be viewed as per se illegal.

This restrictive notion of what constitutes a legitimate joint venture discourages

procompetitive venmres from entering the health care marketplace, under the guise of

antitrust enforcement. It excludes potential provider networks which would mean an

expanded set of consumer choices and increased competition (and thereby, lower costs) for

health care services.
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C. Scope of H.R. 2925

H.R. 29r5 overcomes this barrier by requiring that the conduct of an organization

meeting the criteria of a Health Care Provider Network be judged under the rule of reason.

The result will be to permit a case-by-case determination as to whether the conduct of that

HCPN would be procompetitive, and thus permissible under the antitrust laws. It is

important to emphasize, however, that this is not an exemption from the antitrust laws. In

no event would providers be allowed to set prices or control markets if, in doing so, they

have an anticompetitive effect on the market. The normal principles of antitrust law will

continue to apply. There could just be no automatic assimiption that such networks would be

per se illegal.

Only an organization meeting specified criteria would qualify for the more liberal,

rule of reason consideration. The network must have in place written programs for quality

assurance, utilization review, coordination of care and resolution of patient grievances and

complaints. It must contract as a group, and mandate that all providers forming part of the

group be accountable for provision of the services for which the organization has contracted.

If these criteria are not met, the entity could still be considered per se illegal.

Rule of reason consideration would be extended not only to the actual performance of

a contract to provide health care services, but also to the exchange of information necessary

to establish a HCPN. An important limitation on the exchange of information is that it must

be reasonably required in order to create a HCPN. Further, information obtained in that

context may not be used for any other purpose.
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H.R. 2925 delegates to the Department of Justice and the Federal Trade Commission

authority to specify bow rule of reason consideration would be implemented under these

circumstances.

The provisions of H.R. 2925 are similar to those contained in the Medicare/

reconciliation package approved by the House last December. But, H.R. 2925 extends

beyond Medicare products and would include contracts with private insurance groups. Thus,

imder H.R. 2925, a provider group seeking to contract with an HMO, or Blue Cross/Blue

Shield, would be eligible for its protections.

D. Wimesses

The Committee will hear from two panels of witnesses on the subject of antitrust law.

Robert Pitofsky, Chairman of the Federal Trade Commission, will testify on Tuesday as to

the FTC's enforcement experience and the its current efforts to expand its guidelines. On

Wednesday, the Committee will hear testimony from a panel composed of Nancy Dickey,

M.D., on behalf of the American Medical Association; Gayle McKay, on behalf of the

American Association of Nurse Anesthetists; Margaret Metzger, Senior Vice President and

Corporate General Counsel, Tufts Associated Health Plan, on t)ehalf of the Group Health

Association of America/American Managed Care and Review Association; and Professor

Clark C. Havighurst, Wm. Neal Reynolds Professor of Law, Duke University School of

Law.
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n. MEDICAL MALPRACTICE LIABILITY REFORM

The proper functioning of the medical malpractice system is one of the most

important safeguards against substandard medical care. The ability of victims to bring

lawsuits in cases of medical malpractice achieves three important goals: It permits victims to

receive just and adequate compensation for harm suffered, it deters poor quality health care,

and it penalizes negligent providers.

At least two factors have prompted calls for medical liability reform. First, some

research suggests that the medical tort system is not achieving its goals. For example, one

smdy' reported that only a fraction of malpractice injuries result in claims, that

compensation is often unrelated to the existence of medical malpractice, that the legal system

is slow at resolving claims, and that legal fees and administrative costs consume almost half

of the compensation awarded.

From 1960 to 1984, medical malpractice awards in the United States increased by

more than 1,000 percent. A 1988 study showed that the average U.S. physician has a 37

percent chance of being sued for professional liability in his/her lifetime, and that surgeons

and obstetricians have a 52 percent and 78 percent change respectively. Furthermore, once

sued for malpractice, physicians aiKl their patients/claimants can expect lengthy court battles.

On average, it takes more than two years to resolve a medical liability case from the time it

' Patients. Doctors, and Lawyers: Medical Injury. Malpractice Litigation, and Patient

Compensation in New York , a report of the Harvard Medical Practice Smdy to the State of

New York (Cambridge, Mass.: President and Fellows of Harvard College, 1990).



11

is filed and almost 5-1/2 years for a complex case. For obstetrical claims, the average

litigat'on time frame is 5 years, but 7 years for cases involving brain-damaged infants.

Studies indicate that 60 to 75 percent of medical malpractice cases have no merit and

nearly 60 percent of malpractice insurers' defense costs are spent defending cases that

ultimately are closed without any compensation being paid to the plaintiff.^ Of those cases

that merit litigation and result in verdicts favorable to plaintiffs, the Rand Corporation

estimates that only 43 cents of every dollar spent on the litigation actually reaches the injured

patient. The majority of each dollar spent goes towards attorney fees, expert wimesses and

insurance company overhead.'

The second factor militating toward reform is the perception that the current tort

system places an unreasonable burden on hospitals and physicians. There is evidence

suggesting that liability-related costs are too high and unduly influence the way hospitals and

doctors practice medicine.^ The burden imposed on the health care system by medical

malpractice litigation is not limited to the cost of malpractice insurance. The practice of

defensive medicine, both in an affirmative and negative sense, takes a real toll on the system.

^ Medical Malpractice. Characteristics of Claims Closed in 1984 . U.S. General

Accounting Office, 1987.

' Deborah R. Hensler and Mary E. Vaiana, Trends in Tort Litigation, the Storv Behind

the Statistics . Rand Corporation, Institute for Civil Justice.

* A CBO study reported the cost of medical liability associated with purchased

insurance in 1990 at $5 billion, which represents 0.74 percent of national health care

expenditures. Other studies have set that figure at over $8.2 billion. These amounts do not

include the cost of self-insurance, which is estimated at 20 to 30 percent of premiums.
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Wben our legal system induces physicians to order additional or more complex diagnostic

tests and procedures than they would otherwise, or leads them to schedule additional patient

visits and to spend more time with the patient, the system bears the burden of these

unnecessary expendimres. Negative defensive medicine is just as damaging to the health care

system: by inducing doctors to restrict the scope of their practices to low risk patients or

procedures, or to exit certain practice areas altogether, it reduces the availability of care and

choice in the health care marketplace.

There are many ways in which the system might be reformed to provide incentives

for the better attainment of its goal. Some of the measures that have been adopted or

considered by the various states include caps on non-economic and/or punitive damages,

limitations on contingency fees, use of periodic payments, instimtion of shortened statutes of

limitation, admission into evidence of collateral source payments, elimination of joint and

several liability, and alternatives to litigation. The precise contours of each of these

individual reforms is susceptible to endless permutations, and the combinations in which they

might be packaged adds increased choice in crafting an effective reform package.

Medical malpractice actions are governed largely by a patchworic of state laws (the

exception being claims which must be brought under ERISA or the Federal Tort Claims

Act). This leads to widely divergent outcomes depending on the locus of the lawsuit. The

purpose of these hearings is discuss the advisability of enacting legislation at the Federal

level which would address the problems of the medical liability system uniformly, and what

reforms might be appropriate.

10
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The third panel on Tuesday will address medical liability issues. It will include

testimony from Frederic J. Entin, Senior Vice President and Central Counsel of the

American Hospital Association; Philip H. Corboy. Esquire. Immediate Past Chair. American

Bar Association Special Committee on Medical Professional Liability, on behalf of the

Committee; George D. Dikeou. on behalf of the Physician Insurers Association of America;

• Robert T. Clarice. President and CEO. Memorial Health System, on behalf of the Health

Care Liability AUiance; Joseph W. Hanss. Jr.. M.D.. on behalf of the American College of

Obstetricians and Gynecologists; Mark Hiepler. Esquire, Hiepler & Hiepler; and Linda Ross.

The American Medical Association is also prepared to comment on this issue when it appears

on the antitrust panel.

in. LIMITATIONS ON VOLUNTEER LIABILITY

The final goal of these hearings will be to address the peculiar liability issues raised

in the context of volunteerism. Many believe that the fear of personal liability discourages

many people from volunteering their time and services. Whether this fear is justified or

imagined, it nevertheless is creating impediments to the provision of services, including

health care services, through non-governmental sources.

Many approaches have been considered by which to ameliorate this problem. Today,

we wUl specifically consider the proposals set forth in legislation pending before the House:

11
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A. The "Volunteer Protection Act of 1995" (H.R. 911>

Introduced by Congressman John Porter, and now carrying 201 co-sponsors, this bill

provides incentives for states to enact limitations on liability for volunteers working for non-

profit organizations and governmental entities. It provides a one percent increase in the

fiscal year allotment received by a state under the Social Services Block Grant Program if the

state enacts immunity legislation which complies with the criteria set forth in the bill.

The immunity envisioned under H.R. 911 would only apply to volunteers acting in

good faith and within the scope of his or her official functions and duties. Injuries caused by

willful and wanton misconduct would not be covered. States would have the flexibility to

enact certain further specific exceptions to the coverage of their acts.

B. The "Charitable Medical Care Act of 1996" (H.R. 2938)

The "Charitable Medical Care Act of 1996," introduced by Congressman Bob

Goodlatte, would make it easier for free medical clinics to recruit medical professionals to

volunteer their services for the poor. It would exempt from liability those persons who

provide services through free clinics, to the extent they commit simple negligence. No

protection would be granted from suits alleging gross negligence or willful misconduct.

Witnesses on the subject of volunteer liability limitation will be John H. Graham, IV,

CEO, American Diabetes Foundation, on behalf of the National Coalition for Volunteer

Protection; Sister Christine Bowman, O.S.F., for the Catholic Health Association; and Chris

Franklin, Vice President, National Office of Volunteers, American Red Cross.

Attached is a copy of the witness list as well as copies of the bills under

consideration.

12
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[The bills, H.R. 911, 2925, and H.R. 2938, follows:]

104TI1 CONGRESS
1st Session H.R. 911

To encourage the States to enact lepislation to grant immunity from iwrsonal
cml liability, under certain circumstances, to voliuiteers working on be-
half of nonprofit organizations and governmental entities.

IX THE HOUSE OF REPRESEXTATRT:S

Febri-.vry 13, 1995

Mr. Porter (for liimself, .Mr. ACKERiUN, Mr. .Vluvri), Mr. Baker of Cali-
fornia. Mr. Ballexger, Mr. Barrett of Xebraska. Mr. B.\rtlett of
Man-land, Mr. Berelter, Mr. Be\tll, Mr. BoEIILERT, Mr. Bo.villa,
Mr. Bo.NO, Mr. Br()\\t>ER, Mr. Bln.MNg of Kentucky, Mr. CallahaxI
Mr. avLVERT, Mr. C^vvDV of Florida, Mrs. CLAYTO.\,\Mr. CoBfR.v, Mr'
Co.NDiT, Mr. Cox of California, Mr. Dams, .Ms. DeI^vuro, Mr. D<k)lby!
Mr. DinxE, Mr. Ehlers, .Mr. Emerso.x, .Mr. E.noel. .Mr. E.\GLiSH,of
Pennsylvania, .Mr. Ev.\.\s, Mr. F.VLEO.^u\•AEGA, Mr. Farr. Mr. Fatt^h,
Mr. Fav\t:ll, .Mr. Fields of Texas, .Mr. FlL.\ER, Mr. Fl.v.\agax, Mr!
Forbes, Mr. Fo.x of Pennsylvania, .Mr. FR.VXK of Massachusetts,' Mr.
Frost, Ms. Purse, .Mr. Gejdexsox, .Mr. Gek.vs, Mr. Gordox, .Mr.
Gexe Greex of Te.xas. .Mr. Gree.x-wood. .Mr. Glxdersox, .Mr. IL\LL
of Ohio, .Mr. ILv.X(^)CK. .Mr. ILvstert, .Mr. IIefley, .Mr. Hefxer, Mr.
JAfOBs, .Mrs. Kelly. Mr. Ki.al .Mr. Kl.XG, .Mr. Kle(^zk.v. .Mr. ICH(;. Mr.
KxoLLEXBERG, Mr. LaIIood. .Mr. L.v.xtos. .Air. L.vrgext, .Mr. Leach,
Mr. Lewis of California, Mr. Lightfoot, .Mr. LiPIXSKl. Mr. LiMX(;-
STOX, Ms. LoFGREX, .Mrs. Low-EY, .Mr. .ALvRTLXEZ, .Mr. .McCoLLCiL Mr.
.McILu.E, .Mr. .McIlLGH, Mr. McKeox, .Mr. .Meeilv.x, .M.-s. Me^^-ers of
Kansas, .Mr. Miller of Florida, .Ms. Mollv.vbi, Mr. .Moxtgo.mery, .Mr.
Moorhead, Mr. .MoR.\x, .M,-s. .Moreluv, Mr. MURTILV. .Mr. .\ey. Mr.
Ola-er, .Mr. Ow-E.xs, Mr. Pack^vrd, .Mr. P.vrker, .Mr. P.\xox, Mr.
Payxe of \lrginia. Mr. PETRI, Ms. Pryce, Mr. Quixx, Mr.
ILvD.vxovicii, .Mr. RiG(Js, .Mr-. RoYCE, .Mr. S.v.xi)ERs, .Mr. Sa-XFOrd, Mr.
S.V.\TOX, Mr. SCIUEFER. .Mr. ScHIFF. .Mr. SciIU.MER, .Mrs. SEASTRA.VD,
.Mr. Sexsenbrexxer, .Mr. Serr.v.xo, .Mr. Sflvys, Mr. Skeex, .Ms.'

Sl.\i:giiter, Mr. S.MITII of Te.xas, .Mr. S0LO.MOX, .Mr. St.vrk^ .Mr.
Stearxs, .Mr. Stump, .Mr. Thomp.s()x, Mr. Torkildsex, Mr.
UXDERWOOD, Mr. Uptox, Jlr. Viscloskt. Mrs. Vucanomch, .Mrs.
VV^VLDIIOLTZ, Mr. Walsh. .M,-. Weldox of Petui.sylvania, Mr. Weller,
•Mr. WiLsox, Mr. Wolf, .Mr. Zeliff, and .Mr. Zl.M.MER) intixxiuced the
following bill; which was referred to the Committee on the Judiciary- and,
in addition, to the Committee on Ways and .Means, for a period to be
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subsequently determined by the Speaker, in each case for consideration

of sucli provisions as fall withiii the jurisdiction of the committee con-

cerned

A BILL
To encourage the States to enact legislation to grant inunu-

nit}'^ from personal ciAil liability, under certain cir-

cumstances, to volunteers working on behalf of nonprofit

organizations and governmental entities.

1 Be it enacted by tlie Senate and House of Representa-

2 tives of the United States ofAmerica in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 Tliis Act may be cited as the "Volunteer Protection

5 Act of 1995".

6 SEC. 2. FINDINGS AND PURPOSE.

7 (a) Findings.—The Congress finds and declares

8 that—

9 (1) the willingness of volunteers to <^ their

10 ser\ices is deterred bj"- potential pei*sonal liabihtA' for

11 simple mistakes made in the course of volunteer

12 service;

13 (2) as a result, many nonprofit public and pri-

14 vate organizations and governmental entities, includ-

15 ing voluntary' associations, social senice agencies,

16 educational institutions, local govenmients, founda-

17 tions, and other ci\ic j^rogi-ams, have been adversely

•HR 911 IH
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1 affected tliroug:li tlie withdrawal of volunteers from

2 boards of directors and senice in other capacities;

3 (3) the contribution of these programs to their

4 conmumities is thereby diminished, resulting in

5 fewer and liigher cost programs than would be ob-

6 tainable if volunteers were participating; and

7 (4) because Federal funds are expended on use-

8 fill and cost-effective social service programs wliich

9 depend heavily on volunteer participation, protection

10 of voluntarism through clarification and limitation of

11 the personal liability risks assumed by the volunteer

12 in connection with such participation is an appro-

13 priate subject for Federal encouragement of State

14 reform.

15 (b) Purpose.—It is the purpose of this Act to pro-

16 mote the interests of social service program beneficiaries

17 and taxpayers and to sustain the availability- of programs

18 and nonprofit organizations and governmental entities

19 which depend on volunteer contributions by encouraging

20 reasonable reform of State laws to proride protection from

21 personal financial liabihty to volunteers sening ^rith non-

22 profit organizations and governmental entities for actions

23 undertaken in good faith on behalf of such organizations.

•HR 911 IH
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1 SEC. 3. NO PREEMPTION OF STATE TORT LAW.

2 Xotliing in tliis Act shall be construed to preempt the

3 laws of any State governing tort liability actions.

4 SEC. 4. LIMITATION ON UABILITy FOR VOLUNTEERS.

5 (a) LLVBiLiri' I^rotectiox for Volunteers.—Ex-

6 cept as pro\ided in subsections (b) and (d), any volunteer

7 of a nonprofit organization or governmental entity shall

8 incur no personal financial liabihtj^ for any tort claim al-

9 leging damage or injurj' from any act or omission of the

10 volunteer on behalf of tlie organization or entitj' if

—

11 (1) such volunteer was acting in good faith and

12 witliin the scope of such volunteer's official ftmctions

13 and duties with the organization or entity; and

14 (2) such damage or injur^'^ was not caused by

15 willful and wanton misconduct bj' such volunteer.

1-^ (b) COXCERXIXG RESPOXSIBILiri' OF VOLUXTEERS

17 With Respect to Orgaxizatioxs.—Xotliing in tliis

18 section shall be construed to affect any ci^^l action brought

19 by any nonprofit organization or any governmental entity

20 against any volunteer of such organization or entit}'.

21 (c) Xo Effect ox LiABiLiri' of Orgaxiz^vtiox.—
22 X'othing in tliis section shall be construed to affect the

23 habiht^^ of any nonprofit organization or governmental en-

24 titj'^ with respect to injur}' caused to any person.

25 (d) EXCEPTIOXS TO VoLUXTEER LLUBILITi' Pro-

26 tectiox.—A State may impose one or more of the follow-

•HR 911 IH
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1 ing conditions on and exceptions to the granting of liabil-

2 ity i)roteetion to any volunteer of an organization or entity

3 requii'ed by subsection (a):

4 (1) The organization or entity must adhere to

5 risk management procedures, including mandatoiy

6 training of volunteers, as defined by the Secretan^ of

7 Health and Human Services by regulation,

8 (2) The organization or entit}^ shall be hable for

9 the acts or omissions of its volunteers to the same

10 extent as an employer is liable, under the laws of

11 that State, for the acts or omissions of its em-

12 ployees.

^3 (3) The protection from habihtj- does not

14 apply—

^^ (A) if the volunteer was operating a motor

16 veliicle, vessel, aircraft, or other veliide for

17 \\'hich the State involved requires the operator

^^ or vehicle owner to maintain insurance;

^^ (B) in the case of a suit brought by an ap-

20 propriate officer of a State or local government

21 to enforce a Federal, State, or local law; and

^^ (C) to the extent the claim would be cov-

2^ ered under any insurance policy.

^^ (4) The protection from hability shall apply

25 only if the organization or entitj- pro\ides a finan-

•HR 911 m
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1 eially secure source of recover^' for indi\'iduals who

2 suffer injury as a result of actions taken by a volun-

3 teer on behalf of the organization or entitj'. A finan-

4 eially secure source of recoverj' may be an insurance

5 policy witliin specified limits, comparable coverage

6 from a risk pooling mechanism, equivalent assets, or

7 alternative arrangements that satisfy the State that

8 the entity will be able to pay for losses up to a speci-

9 fied amount. Separate standards for different ttpes

10 of liabihty exposure may be specified.

1

1

SEC. 5. CERTIFICATION REQUIREMENT AND ADJUSTMENT

12 OF SOCIAL SERVICES BLOCK GRANT ALLOT-

13 MENTS.

14 (a) Certification and Block Grant Allot-

15 MENTS.—In the case of any State which certifies, not later

16 than 2 years after the date of the enactment of tliis Act,

17 to the Secretary' of Health and Human Senices that it

18 has enacted, adopted, or othennse has in effect State law

19 wliich substantially complies \^^th section 4(a), the Sec-

20 retar>' shall increase by 1 percent the fiscal year allotment

21 wliich would otherwise be made to such State to earn' out

22 the Social Services Block Grant Program under title XX

23 of the Social Security' Act.

24 (b) CoNTlS'UATIOX OF INCREASE.

—

Any increase

25 made under subsection (a) in an allotment to a State shall

•HR 911 IH
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1 remain in effect only if the State makes a certification

2 to the Seeretan' of Health and Human Sei-vices, not later

3 than the end of each 1-year period occurring successivelj'^

4 after the end of the 2-year period described in subsection

5 (a), that it has in effect State law which substantially com-

6 plies with section 4(a),

7 SEC. 6. DEFmrnoNs.

8 For purposes of this Act

—

9 (1) the term "volunteer" means an indi\adual

10 performing services for a nonprofit organization or

11 a governmental entity who does not receive

—

12 (A) compensation (including reimburse-

13 ment or allowance for expenses), or

14 (B) any other thing of value in heu of com-

15 pensation,

16 in excess of $300, and such term includes a volun-

17 teer sening as a director, officer, trustee, or direct

18 senice volunteer;

19 (2) the term "nonprofit organization" means

20 any organization described in section 501(c) of the

21 Internal Revenue Code of 1986 and exempt from tax

22 under section 501(a) of such Code;

23 (3) the term "damage or injury" includes phj's-

24 ical, nonphj'sical, economic, and noneconomic dam-

25 age; and

•HR 911 m
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1 (4) the term "State" means each of the several

2 States, the District of Columbia, the Commonwealth

3 of r*uerto Rico, the Mrgin Islands, Guam, iVmerican

4 Samoa, the Northern Mariana Islands, any other

5 territory' or possession of the United States, or any

6 political subdi^^sion of any such State, territory', or

7 possession.

O

•HR 911 IH
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104th congress
2d Session H. R. 2925
To modify the application of the antitrust laws to health care provider
networks that provide health care services; and for other purposes.

IN THE HOUSE OF REPRESENTATIVES
February 1, 1996

LUM, Mr. Gekas, Mr. COBLE, Mr. SMITH of Texas, Mr. Hastert MrSCHIFF, Mr. THOMAS, Mr. Canady of Florida, Mr. IxoLls of ^uth
Carolina, Mr. Goodlatte, Mr. Boucher, Mr. CRA^-E, Mr. Shaw MrsJOHNSON of Connecticut, Mr. McCrery, Mr. Camp, Mr. Ca.mpbelL Mr'S^M JOHNSON Of Taxas, Mr. Christensen, Mr. Ganske, Mr. LlPi;sKl'and Mr. Hancock) introduced the following bill; which was referred tothe Committee on the Judiciary

A BILL
To modify the application of the antitrust laws to health

care provider networks that provide health care services;

and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States ofAmerica in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Antitrust Health Care

5 Advancement Act of 1996".
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2

1 SEC. 2. APPUCATION OF ANTITRUST RULE OF REASON TO

2 HEALTH CARE PROVmER NETWORKS.

3 (a) Rule of Reason Stand.\rd.—In any action

4 under the antitrust laws, or under any State law similar

5 to the antitrust laws

—

6 (1) the conduct of a health care provider in ex-

7 changing with 1 or more other health care providers

8 information relating to costs, sales, profitabihty,

9 marketing, prices, or fees of any health care service

10 if—

11 (A) the exchange of such information is

12 solely for the purpose of establishing a health

13 care provider network and is reasonably re-

14 quired for such purpose, and

15 (B) such information is not used for any

16 other purpose,

17 (2) the conduct of a health care provider net-

18 work (including any health care provider who is a

19 member of such network and who is acting on behalf

20 of such network) in negotiating, making, or perform-

21 ing a contract (including the estabUshment and

22 modification of a fee schedule and the development

23 of a panel of physicians), to the extent such contract

24 is for the purpose of providing health care services

25 to individuals under the terms of a health benefit

26 plan, and

•HR 2926 IH
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1 (3) the conduct of any member of such network

2 for the purpose of providing such health care serv-

3 ices under such contract to such extent,

4 shall not be deemed illegal per se. Such conduct shall be

5 judged on the basis of its reasonableness, taking into ac-

6 count all relevant factors affecting competition, including

7 the effects on competition in properly defined markets.

8 (b) Definitions.—For purposes of subsection (a):

9 (1) Antitrust laws.—The term "antitrust

10 laws" has the meaning given it in subsection (a) of

11 the first section of the Clayton Act (15 U.S.C. 12),

12 except that such term includes section 5 of the Fed-

13 eral Trade Commission Act (15 U.S.C. 45) to the

14 extent that such section 5 appUes to unfair methods

15 of competition.

16 (2) Health benefit plan.—The term

17 "health benefit plan" means

—

1^ (A) a hospital or medical expense-incurred

19 pohcy or certificate,

20 (B) a hospital or medical service plan con-

21 tract,

22 (C) a health maintenance subscriber con-

23 tract, or

24 (D) a multiple employer welfare arrange-

25 ment or employee benefit plan (as defined

•HR 2925 IH



26

4

1 under the Employee Retirement Income Secu-

2 rity Act of 1974).

3 Such term includes a contract to provide health care

4 services under section 1876 or 1903(m) of the Social

5 Security Act.

6 (3) Health care provider.—The term

7 "health care provider" means any individual or en-

8 tity that is engaged in the delivery of health care

9 services in a State and that is required by State law

10 or regulation to be licensed or certified by the State

11 to engage in the dehvery of such services in the

12 State.

13 (4) Health care service.—The term "health

14 care service" means any health care service for

15 which payment may be made under a health benefit

16 plan, including services related to the dehvery or ad-

17 ministration of such service.

18 (5) Health care provider network.—The

19 term "health care provider network" means an orga-

20 nization that

—

21 (A) is organized by, operated by, and eom-

22 posed of members who are health care pro\iders

23 and for purposes that include providing health

24 care services.

•HR 2926 ra
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(B) is funded in part by capital contribu-

2 tions made by the members of such organiza-

3 tion,

4 (C) with respect to each contract made by

5 such organization for the purpose of providing

6 a type of health care service to individuals

7 under the terms of a health benefit plan—

8 (i) requires all members of such orga-

9 nization who engage in providing such type

of health care service to agree to provide

^^ health care services of such type under

12 such contract,

^^ (") receives the compensation paid for

^4 the health care services of such type pro-

^^ vided under such contract by such mem-

16 bers, and

^^ (iii) provides for the distribution of

18 such compensation,

1^ (D) has established a program to review,

20 pursuant to written guidehnes, the quahty, effi-

21 ciency, and appropriateness of treatment meth-

22 ods and setting of services for all health care

23 providers and all patients participating in such

24 health benefit plan, along with internal proce-

•HR 2925 IH
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1 dures to correct identified deficiencies relating

2 to such methods and such services,

3 (E) has estabUshed a program to monitor

4 and control utUization of health care senices

5 provided under such health benefit plan, for the

6 purpose of improving efficient, appropriate care

7 and eUminating the provision of unnecessar}'

8 health care services,

9 (F) has estabUshed a management pro-

10 gram to coordinate the delivery of health care

11 services for all health care providers and all pa-

12 tients participating in such health benefit plan,

13 for the purpose of achieving efficiencies and en-

14 hancing the quaUty of health care services pro-

15 vided, and

j^ (G) has established a grievance and appeal

17 process for such organization designed to review

18 and promptly resolve beneficiary or patient

19 grievances and complaints.

20 (6) State.—The term "State" has the mean-

21 ing given it in section 4G(2) of the Clayton Act (15

22 U.S.C. 15g(2)).

23 SEC. 3. ISSUANCE OF GUTOELINES.

24 Not later than 180 days after the date of the enact-

25 ment of thi^ Act, the Attorney General and the Federal

•HR 2926 IH
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1 Trade Commission jointly shall issue ofnidelines specifving

2 the enforcement policies and anahtical principles that A\ill

3 be applied by the Department of Justice and the Connnis-

4 sion with respect to the operation of section' 2.

O

•HR 2926 IH

24-740 96-2



104th congress
2d Session

30

H. R. 2938
To encourage the furnishing of health care services to low-income individuals

by exempting health care professionals from liability for negligence for

certain health care services provided without charge except in cases

of gross negligence or willftil misconduct, and for other purposes.

IN THE HOUSE OF REPRESENTATIVES

February 1, 1996

Mr. GOODLATTE (for himself, Mr. MOORHEAD, Mr. McCOLLUM, Mr. SMITH

of Texas, Mr. HOEE, and Mr. BRYANT of Tennessee) introduced the fol-

lowing bill; which was referred to the Committee on the Judiciary

A BILL
To encourage the furnishing of health care services to low-

income individuals by exempting health care professionals

from liabihty for negUgence for certain health care serv-

ices provided without chgfge except in cases of gross

negUgence or willful misconduct, and for other puiposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States ofAmerica in Congress assembled,

3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the "Charitable Medical

5 Care Act of 1996".
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1 SEC. 2. EXEMPTION OF HEALTH CARE PROFESSIONALS

2 FROM NEGLIGENCE LIABILITY IN THE PROVI-

3 SION OF CERTAIN HEALTH CARE SERVICES

4 WITHOUT CHARGE.

5 (a) Limited Liability.—
6 (1) In general.—Subject to subsection (b), a

7 health care professional who is licensed or certified

8 to furnish health care services by the appropriate

9 authorities for practice in a State shall not be Uable

10 for any civil damages for any act or omission result-

11 ing fi-om the rendering of a health care service de-

12 scribed in paragraph (2) unless the act or omission

13 was the result of gross neghgence or willful mis-

14 conduct.

15 (2) Health care service described.—
16 (A) In GENERAL.—^A health care service

17 described in this paragraph is a health care

18 service which is

—

19 (i) voluntarily rendered by a health

20 care professional

—

21 (I) within the scope of the health

22 care professional's Ucense or certifi-

23 cation; and

24 (n) without charge to the recipi-

25 ent of such service (or any health in-

•HR20S8 IH
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1 surance plan or program under which

2 the recipient is covered); and

3 (ii) offered and rendered in, or upon

4 referral fi^m, a free medical clinic.

5 (B) Free medical clinic.—
6 (i) In general.—^For purposes of

7 subparagraph (A)(iii), a free medical clinic

8 is a private, not-for-profit entity which

—

9 (I) is described in section

10 501(c)(3) of the Internal Revenue

11 Code of 1986 and exempt from tax-

12 ation under section 501(a);

13 (n) is licensed if required by the

14 State in which it is located; and

15 (HI) provides free outpatient

16 health care services, a majority of

17 which are rendered to individuals

18 whose income does not exceed 200

19 percent of the poverty line.

20 (ii) Poverty line.—For purposes of

21 clause (i)(in), the term "poverty line" has

22 the same meaning given such term in sec-

23 tion 673(2) of the Community Services

24 Block Grant Act (42 U.S.C. 9902(2)).

•HR 2988 ra
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1 (b) Requirements Prior to Furnishing the

2 Service.—Subsection (a)(1) shall apply only if a health

3 care professional before ftimishing a health care service

—

4 (1) agrees to famish the health care service vol-

5 untarily and without charge to the recipient of such

6 service (or any health insurance plan or program

7 under which the recipient is covered); and

8 (2) provides the recipient of the health care

9 service with adequate notice, as determined by the

10 Secretary of Health and Human Services, of the

11 health care professional's limited habihty with re-

12 spect to the service.

13 (c) P*REEMPTlON.—The provisions of this section

14 shall preempt any State law to the extent such law is in-

15 consistent with such provisions. The provisions of this sec-

16 tion shall not preempt any State law that provides greater

17 incentives or protections to a health care professional ren-

18 dering a health care service described in subsection (a)(2).

19 (d) Effective Date.—This section shall apply with

20 respect to health care services famished on or after the

21 date of the enactment of this Act.

O
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Mr. Hyde. I will now recognize the distinguished ranking minor-
ity member for the minority, Mr. John Conyers, for purposes of an
opening statement.
Mr. Conyers. Good morning, Mr. Chairman, and members of the

committee.
Mr. Hyde. Good morninjpf.

Mr. Conyers. I have a few comments, but I would prefer to defer
them until after our colleagues have spoken and before the wit-
nesses begin. I might bring tnem up then.
Mr. Hyde. Very well. I trust there are no other opening state-

ments, because we have a full panel, and if anyone has something
they wish to say, we can put it in the record by unanimous consent.
Good morning, Mr. Scott.

Mr. Scott. Good morning.
Mr. Hyde. We have a very distinguished panel of Members of

Congn'ess before us today. One of the Congressmen who is to tes-

tify, John Porter, has not arrived as yet. No, that is not John Por-
ter. Whoever did that just got a copy of his testimony, that is all.

In any event, John Porter is from Illinois, and he is the principal
sponsor of the Volunteer Protection Act, H.R. 911, which he has in-

troduced in many Congresses. His bill has now over 200 cospon-
sors, an indication of his hard work and dedication on the issue of
protecting volunteers.
We also are pleased to have with us a gentleman who is here,

Congressman Dave Weldon from Florida, who as a practicing phy-
sician is very knowledgeable about both the liability and the anti-

trust problems faced bv doctors.

We look forward to hearing the views of these two distinguished
Members on these subjects. Because we have a large number of
witnesses today, I would ask that members of this committee re-

frain from questioning our congressional panel, and note that mem-
bers will have the opportunity to question the witnesses on the re-

maining panel.

So the Chair is delighted to recognize the Honorable Dave
Weldon, a Member of Congress. Dave.

STATEMENT OF HON. DAVE WELDON, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF FLORIDA

Mr. Weldon. Thank you, Mr. Chairman. It is a pleasure to be
here, and to be a lead sponsor of the Antitrust Health Care Ad-
vancement Act of 1996. As a physician who has and was involved
in trjdng to form a provider-sponsored network, I am very much
aware of the hurdles that providers face when attempting to set up
these networks.
One may ask, why do we want to establish provider networks?

I believe it is because it is good for patients and it is good for our
communities. We wanted to establish a provider-sponsored man-
aged care system that was based on patient needs. We wanted to

make health insurance less expensive for the individuals and busi-

nesses in our community.
We live in the same community where we practice. Our patients

are our neighbors. They are our friends. They play with our chil-

dren. They go to the same churches we go to. We, therefore, have
a vested interest in making sure that these businesses in our com-
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munity are able to have access to quality health care at a reason-
able cost so that they can be competitive in the emerging global
marketplace.
Today, we have corporations making decisions about health care

for folks in our communities based on annual reports or profit deci-

sions. If I were a patient, I would rather that decisions about my
health care be made by someone in my own community rather than
in a corporate office in another State.

Passage of antitrust relief is essential if we are to allow provider
groups to compete with insurance companies. This competition will

give patients more choices and, I believe, bring the price of health
care down. Such networks will enhance the free market, increase
competition and make health care more affordable, and allow more
people to be covered with health insurance. It is also good for pa-
tients and providers, because decisions can be based on what is

good for the patient, not what an insurance company or a third

party tells us we must do.

When my medical colleagues and I began working to establish a
network in our community, we discovered we had significant hur-
dles.

In the late 1980's and early 1990's, our community, as many
other communities in the Nation, experienced significant health
care inflation. We decided that we would try to get together to see
how we could work to develop managed care provider delivery sys-

tems that would help our businesses be more competitive. I can-
celed some of my patients to go to such a meeting, to sit down with
other providers in our community, and the discussion was led off

by legal counsel that told us that basically we could not discuss
anything that relates to costs, sales, overhead, profit margin, mar-
keting, et cetera.

Indeed, we were actually told that even though we were together
in the room for the purpose of developing a system that would re-

duce costs and save money for businesses in our community, that
the very act of discussing it would be construed by the Justice De-
partment as collusion. Indeed, we were told that we would be
guilty until proven innocent.

The net result of all of this was that no provider networks were
developed in the community that I practice in. This is the Mel-
bourne-Palm Bay area, the south end of Brevard County, FL, a
population of about 200,000 people. What has emerged over the
past 5 years is, two of the largest medical groups in the community
have slowly, in a very, very expensive and arduous fashion, pur-
sued a path of merger and acquisition with other smaller groups
in the community so that they could some day be able to engage
in managed care delivery systems.

This, to me, is the problem with the climate the way it exists

today, and why I think legislation such as that which we have pro-

posed is very much needed. I think it will enhance quality and it

will enhance competition, specifically global competition. We are in-

volved in a global marketplace, and for our businesses and our
communities to be competitive, they need to be able to provide
health care to their employees at a reasonable cost.

Finally, in closing, I would just like to mention briefly the Volun-
teer Protection Act. I very much support this legislation. I have en-
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gaged in volunteer work as a physician. After the hurricane that
hit south Florida, Hurricane Aiidrew, I went into this devastated
area to provide health care to the victims of that disaster. I believe
more physicians and more health care providers would have gotten
involved if we had this type of legislation to protect providers en-
gaging in volunteer work.
Again, I thank you, Mr. Chairman and members of the commit-

tee. I apologize for not being able to stay for questions, but I very
much support these efforts you are pursuing. Thank you.
Mr. Hyde. Thank you, Congressman Weidon. I might note for the

record you have been one of tne moving forces on the antitrust leg-

islation, for which I am personally grateful.

Mr. Weldon. Thank you. Thank you very much.
Mr. Hyde. The distinguished gentleman from Illinois is here, and

we already have introduced you appropriately, John. So, if you will,

provide us with your statement.

STATEMENT OF HON. JOHN EDWARD PORTER, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF ILLINOIS

Mr. Porter. Mr. Chairman, let me say first how very appre-
ciative I am of the fact that you are holding this hearing and allow-
ing me to testify on the Volunteer Protection Act. It is legislation

that has been introduced in the last five Congresses. In each one
of them it has had about half of the House of Representatives as
cosponsors, and yet it has never received a hearing prior to this

time. I can't tell you how much I appreciate the opportunity to tes-

tify this morning.
This country, like no other country on earth perhaps, depends

upon volunteers for much of what it does. If we shut down volun-
teer activities in America, our economy, our society would shut
down also. It is a tremendously important area and it is particu-
larly important, Mr. Chairman and members of the committee, in

regard to health care in our country. Many of our hospitals are
manned by women and men who volunteer to help. Much of our
health care services depend upon volunteers, and it is an area
where we have to continue to encourage people to come forward
and serve in a volunteer capacity.

Is there a problem in this society regarding volunteers* willing-

ness to come forward? I think the answer to that is, definitely there
is. I am talking not only about direct service volunteers, people who
are on the ground ana doing the work that is needed to be done,

but I am talking about the willingness of people who come forward
also to serve as members of boards of directors of volunteer organi-

zations all across our country.
What is the problem? They fear in this overly litigious society of

ours that they will end up being named as a defendant in a law-

suit. In fact, volunteer directors and direct service volunteers are
named often in lawsuits. It is not that recoveries are often taken
against them, Mr. Chairman. It is the fact that they have to hire

an attorney and defend themselves through at least a portion of

that litigation, and that does have a very chilling effect upon the
willingness of people to come forward and offer their services as

volunteers. We need them to continue to come forward.
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I proposed legislation in 1986, and in each Congress since that
time, a very simple bill called the Volunteer Protection Act. It has
in each Congpress had the designation of H.R. 911. It was an emer-
gency 10 years ago, Mr. Chairman. It is still an emergency.

It would recognize, as we do, that tort law is primarily the prov-
ince of our States and not the Federal Grovemment. It would en-
courage the States to take action to provide volunteers immunity
from most lawsuits, and leave the organization for which they are
providing their volunteer activities the liability in each case, so
that anv volunteer acting within the scope of their volunteer activi-

ties and not in a willful and wanton manner would be exempt from
tort liability. The organization for which they are volunteering
would remain liable. States are encouraged to enact a volunteer
protection law, the incentive, originally a stick and later a carrot,

is a small adjustment in the amount of money that they would re-

ceive from the social services block grant.
As I said before, Mr. Chairman, the supporters of this legislation

are very strong. A number of members or this committee are them-
selves cosponsors of this legislation. In this Congress we already
have 204 cosponsors, almost half the House, and I have to say that
this legpislation is supported by practically every volunteer organi-
zation in America. From the Girl Scouts and Boy Scouts to the
American Association of University Women to the Red Cross, you
can name practically any organization in America, they have been
and are very, very strong supporters of this legislation.

I would commend it to this committee. You are in the process of

looking at the liability question, particularly on the medical side,

but I believe that this broader issue of volunteer liability is a very,
very important one to our country and can easily be addressed by
encouragements in the law for the States to take action. Many of
the States, I might say, since we introduced the legislation, have
already taken action in this area, although often it is spotty.

Mr. Chairman, I would suggest that this committee can, by in-

cluding this legislation, encourage States to do the right thing and
protect volunteers, keeping them coming forward and offering their

services to our society, as we must have them.
[The prepared statement of Mr. Porter follows:]

Prepared Statement of Hon. John Edward Porter, a Representative in
Congress From the State of Ilunois

Mr. Chairman, I thank you for the opportunity to testify on behalf of America's
volunteers. Over 90 million Americans aevote their time and energy to our commu-
nity organizations, our hospitals and nursing homes, and our local governments.
The talents of these individuals are absolutely vital to American society. Without
volunteers' dedication and commitment to service, many of our nation's educational,
health care, and social service needs would go unmet. I believe that the spirit of
altruism should be encouraged, and it is my hope that every American would be mo-
tivated to engage in community service.

Unfortunately, in this litigious age, volunteers and the organizations they serve
face liability problems. One of the most widely reported horror stories involved Ldt-

tle League coaches in Runnymeade, New Jersey, who were sued when a fly ball in-

jured a young player in the outfield. The central allegation in the cause of action
was that the boy was a bom infielder, not an outfielder, and the coaches knew it.

This case was settled for $125,000. A few highly publicized cases, such as this one,
has forced individuals to weigh liability risks against their desire to serve.

However, direct service volunteers, like Little League coaches or Red Cross
nurses, are not the only ones being drawn into litigation. More common, perhaps,
are suits against volunteers serving on boards of curectors of non-profit organiza-
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tions. Frequently, charitable organizations will seek out established and esteemed
members of the community to serve on their boards. Such individuals help to lend
visibility to the good works of the charity and, quite frankly, can be very helpful
in the fundraising so vital to any non-pront orgemization. As a result, however, they
are also easy targets for a lawsuit.

More serious perhaps than these individual suits and the problems they have cre-
ated for the particular defendants involved, is the public perception of volunteering
as a risky undertaking. Even though volunteers have not been sued successAilly in
laive numbers, volunteers have been named in many lawsuits and the costs of legal
detense can be staggering. This fear of lawsuits has affected volunteer programs na-
tionwide by discouraging individuals from coming forward to pledge their time for

good causes.
Our nation is becoming increasingly dependent on volunteer services. As our gov-

ernment becomes more streamlined, many of our nation's needs must be met be pri-

vate citizens. Unfortunately, many would-be volunteers are simply turning away.
Our society needs volunteers too desperately to allow this to continue.

In 1986 I introduced legislation which would encourage states to enact laws to
provide civil liability immunity for individual volunteers except in extraordinary cir-

cumstances. I have reintroduced my bill, the Volunteer Protection Act (with the sig-

nature bill number HJl. 911), in each subsequent Congress. My bill would prevent
the individual volunteer, whether board member or direct service volunteer, from
being forced to defend him or herself for liability action related to their unpaid serv-
ice to any not-for-profit oivanization.
H.R. 911 outlines a model law and provides states with the guidelines for eflective

volunteer protection laws. Under my legislation, states may require volunteer orga-
nizations to undertake "risk management" training or proceaures, may stipulate

that the protection does not apply to anyone driving a vehicle, and they may require
that qualifying organizations demonstrate sufficient assets or insurance to com-
pensate an injured person. However, the individual volunteer, acting in good faith,

would not be liable.

To encourage these reforms, after a state has enacted volunteer protection meas-
ures outlined in H.R. 911, it would qualify for a one percent increase in the Social

Services Block Grant funding it receives.

Of course, volunteer protection does not provide immunity to drunk drivers and
other bad actors. Volunteers who behave willfuUy or wantonly would continue to be
held liable for their misdeeds. Only "simple negligence" is protected.

It is also important to remember that the organization utilizing the volunteer
would continue to be held liable. Legal action would be channeled away from the
individual to the organization. The not-for-profit organization would be encouraged
to behave in a safe and careful manner because it would remain responsible for its

conduct.
Over the vears, the Volunteer Protection Act has gained widespread support from

hundreds oi non-profit and volunteer dependent organizations, including tnose as di-

verse as the Big Brothers/Big Sisters of America, tne American Red Cross, the Gen-
eral Federation of Womens' Clubs, and the Air Force Association. The level of atten-

tion received by the legislation has also helped to promote state action on volunteer

protection laws in 36 states. In the last four Congresses, it has enjoyed the biparti-

san support of over 200 Members of Congress.
The advancement of volunteer protection statutes is a goal shared by hundreds

of nonprofit and volunteer-dependent organizations. Volunteers are central to our
way of^life, and they must be encouraged, not deterred from their devotion to serv-

ice. I do not pretend to believe that H!R. 911 will solve the liability crisis, but I do
believe that it will encourage Americans to continue volunteering and will eissure

them that they can do so witnout the fear of ending up in court.

Mr. Hyde. Well, I thank the gentleman for his helpful testimony.
I might suggest you contact the Grovernor of Tennessee, Don Sund-
quist. A letter from him supporting your bill would be helpful be-

cause that is the Volunteer State.

Mr. Porter. Gee, I never thought of that.

Mr. Hyde. Thank you. Thank you, Congressman Weldon and
Congressman Porter,

Mr. Hyde. Our next witness is Chairman Robert Pitofsky of the

Federal Trade Commission. This is Chairman Pitofsk/s first ap-

pearance as a witness before the Judiciary Committee since he was
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appointed Chairman of the FTC, and we are very honored to have
him.
Chairman Pitofsky previously served as a Commissioner of the

FTC from 1978 to 1981. Prior to that, he served as the first Direc-

tor of the Bureau of Consumer Protection. A former professor at
the Georgetown University Law Center, Chairman Pitofsky,

taught, among other subjects, antitrust law. Later, he became dean
of the Georgetown Law Center. He has also written extensively on
trade regulation and antitrust law, and has been a member of the
council of the Antitrust Section of the American Bar Association.

We are very pleased to have Chairman Pitofsky with us today,
and look forward to hearing his testimony.
Chairman Pitofsky.

Mr. CoNYERS. Mr. Chairman.
Mr. Hyde. The gentleman from Michigan.
Mr. CoNYERS. Thank you. Pardon the interruption, but I did

have a few comments before the Chairman began that I would like

to put in the record.

Mr. Hyde. By all means.
Mr. CoNYERS. If you, Mr. Chairman, would allow me to intrude.
This has been a very good meeting so far. We are all in good

humor, and this is an important subject matter. It is my respon-
sibility here to bring up a little bit of recent history about how
these measures came before the Judiciary Committee at this point
in time.

The New York Times, on October 15 of last year, gave us a clue.

Since I only have a few minutes, I will just quote a couple of opera-
tive sentences that have put me on alert, and maybe it will put you
as well on some kind of awareness as to what might be going on
here.
'The Speaker of the House brought the American Medical Asso-

ciation behind his Medicare reform program last week by handing
out three concessions, and they regret it very much. The first was
a concession to soften proposed cuts in fees that doctors can charge
for patients to stay in fee-for-service. The second was an agreement
extracted to ease antitrust laws for the ostensible purpose of per-

mitting doctors and hospitals to create their own health plans in

competition with traditional insurance companies. And the final

concession was to cap malpractice awards at ridiculously low lev-

els."

This is not from the Democratic National Committee. This is

from the New York Times editorial dated October 15.

Another point you might want to be aware of, especially after our
good friend John Porter, who has the enormous respect of the
Members of Congress, is that these volunteer liability proposals
constitute an effort to unilaterally federalize an area of law tradi-

tionally left to the States, a rather curious notion coming from the
members of the party that have dumped more States rights non-
sense on this Judiciary Committee in the 104th Congress than any
time in my career here.
So with that alert, I would like to have this hearing go on, be-

cause as far as the antitrust proposal is concerned, it represents to

me—and I am here for the hearing, so I am open to being per-

suaded—a classic solution in search of a problem.
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Now, most doctors know that they are fiilly authorized under the
existing antitrust laws to join together to compete against HMO's
and PPO's. All they need to do is show that their combination al-

lows for some form of economic efficiency. The Department of Jus-
tice and, indeed, the FTC have also laid out special guidelines to
clarify the antitrust treatment of physician joint ventures, and
have even offered to preclear any proposed arrangement to the ex-

tent that there is lingering uncertainty.
Ladies and gentlemen, this problem, I think, is in the process of

being resolved even as we meet.
Finally, a word on the malpractice proposals, because they are a

clear euort to placate the medical special interests at the expense
of the American people. Caps on damages and other limitations on
plaintiffs' rights will do little more than shift accountability from
those few medical providers who are negligent, and there aren't

many, but to shift the accoimtability from them to innocent victims
is a little bit disturbing to me this morning.
So I thank you, Mr. Chairman, for allowing me to make these

few observations, and I would like to welcome tnose people that are
here in the audience that are apparently people concerned about
this subject matter because they may have been inappropriately in-

volved in it at one time or the other.

I thank the Chair.
Mr. Hyde. Well, I thank the gentleman for his always illuminat-

ing comment. I just would say that I would hope he would go re-

check the Porter bill. He would find that it provides incentives for

the States to change their laws. It is not an imposition on the
States. So I just—I hesitate to correct the gentleman.
Mr. CoNYERS. Well, you should, because they provide cash pay-

ments and you are not entirely correct. Or do we want to have a
debate between ourselves—want to have it

Mr. Hyde. Cash payments as incentives between the States to

change their laws.
Mr. CoNYERS. Why don't we hear the witnesses. I know you are

a very good instructor in this subject.

Mr. Hyde. Well, I just want to correct erroneous statements
made even by the distinguished gentleman from Michigan.
Mr. CoNYERS. Well, we are going to have a busy 2 days, I will

tell you that.

Mr. Hyde. I have had a busy lifetime doing that.

The Chairman of the Federal Trade Commission.

STATEMENT OF ROBERT PITOFSKY, CHAIRMAN, FEDERAL
TRADE COMMISSION

Mr. PiTOFSKY. Mr. Chairman, members of the committee, thank
you very much. I am delighted to be here and have this opportunity

to testity, on behalf of the Federal Trade Commission, on the appli-

cation of the antitrust laws to the health care market. I will try

to summarize my testimony briefly this morning.
The occasion for the hearing is H.R. 2925, a bill that would ex-

tend rule of reason treatment, and by that we mean more gener-

ous, more extended analysis, to certain types of physician networks
by which doctors get together to market their services in the health

care market.
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Let me start bv saying that we agree with the goals of this legis-

lation. Specifically, we accept that there may be a wider range of
physician joint ventures that are efficient and that pass along their

benefits to consumers and, therefore, deserve more extended anti-

trust treatment. The question, then, is not whether the law de-
serves to be clarified but how it ought to be done and what timing
ought to applv.
While the bill is carefully drafted and narrowly focused, as the

chairman said, we believe, for reasons that I will come to later this

morning, that this legislation is not the right way to go.

Let me tiy to estaolish some background facts about this issue
and then discuss the merits of the legislation. Antitrust, over a
long period of time, most people would say antitrust enforcement
has been very successful in preserving the ability of new forms of
health care systems to come into existence. Professor Havighurst
will testify tomorrow. He refers to the antitrust role in the health
care market as one of its greatest triumphs.

I should say immediately that the goal of the antitrust laws, the
appropriate role, is not to decide what kind of health care system
is adopted but, rather, to preserve the opportunity of health care
systems to play a role in the market. We do not want to drive the
health care market in one way or the other. We want to keep it

open.
However, when arrangements arise that are highly anticompeti-

tive and have no redeeming virtues, and I have in mind particu-
larly price-fixing arrangements, we condemn those as illegal per se.

We don't stop to examme purpose or power or effect. In doing so,

incidentally, we are treating doctors and doctor networks the same
way we treat all the rest of the American economy where price fix-

ing is involved.

The issue addressed by the legislation has to do with an excep-
tion to this per se, that is this tough rule, against price fixing. If

price fixing occurs through a network and if the network is inte-

grated, that is, it is knit together in a way that provides efficiencies

likely to be to the advantage of consumers, that avoids per se treat-
ment and we move over to this more extended, more generous rule
of reason.
The Federal Trade Commission and the Department of Justice,

recognizing this distinction, have put out guidelines several times,
first in 1993, then in 1994, in which we tried to indicate to those
organizing doctor networks which kinds of networks would escape
this abbreviated per se treatment. We said in these guidelines that
if the network is financially integrated, that is to say if the doctors
share risk which leads to cost containment, or if the network pro-
duces a new product that would not exist in the marketplace but
for the network, that avoids per se treatment and brings the ar-

rangement over to a rule of reason.
Incidentally, in adopting that approach, the agencies didn't make

it up. The approach reflects language in a leading Supreme Court
opinion on the subject, the Maricopa case, and we are tracking the
Maricopa decision.

But the agencies also were clear in both of these guidelines that
these were not necessarily the only ways to escape per se treat-

ment. There might, the guidelines said, be all sorts of other effi-
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ciencies that one might want to take into account, particularly in
light of the fact that health care is such a dynamic market. Buyer
organizations are changing. Insurance arrangements are changing.
Provider organizations are changing. So we said all along there
could be other ways to escape this more drastic antitrust treat-

ment.
The issue today, and the issue addressed by the proposed bill, is

what is this wider range of efficiencies that would justify more le-

nient treatment? Recognizing that the market is dynamic, the Fed-
eral Trade Commission's Bureau of Competition announced late

last year an effort to gather information from all the players in this

market, from self-insurers, employers, buyer coalitions, providers,
and so forth. We started down the road of asking them, what are
these other efficiencies? What are these other justifications for doc-

tor networks?
I should add that I have met with many of the players in this

market myself, with the AMA, with representatives of insurance
coalitions and others. We also tried to involve the States in our re-

view of this, and there is a task force now, Department of Justice,

Federal Trade Commission and State AG's, that is looking at the
very question that the legislation addresses. I believe in a matter
of months we will be able to revisit our guidelines, perhaps clarify

them, and come up with an answer to the question of whether
there is this wider range of efficiencies sufficient to avoid per se

treatment.
I can't speak for the Commission this morning, we haven't com-

pleted our analysis of this question. But my own personal view is

it is highly likely that a wider range of efficiencies will justify rule

of reason treatment.
Given that background, one might ask, why not support the bill,

since that is what the bill is looking toward? I think there are

many reasons why it would be better to allow us to continue our
process of clarifying our guidelines—remember, the guidelines all

along said other efficiencies might be relevant—rather than ad-
dress this problem through legislation.

What the legislation does to set up a series of factors and pro-

vides, if a physician network satisfies these various factors, then it

is entitled to rule of reason treatment. The factors include whether
the doctors are funding the network, whether or not there is con-

tract administration, whether there is quality of care control, and
whether there is utilization review by the network; very reasonable
factors. One would expect that an integrated, efficient network
would have some or all of these factors involved.

Nevertheless, I think the legislation has problems to it. First of

all, one could probably satisfy every one of the factors in the legis-

lation and nevertheless set up a network that is primarily designed
to raise prices to consumers and to exclude new forms of care.

Partial funding, well, I could set up a physician network in which
the funding consists of just about enough money to run the cartel,

to run the price-fixing conspiracy. Quality of care and utilization

review, that could be done once a year at the end of the year, just

to satisfy the legislation. In other words, there is a qualitative as-

pect to all of this. It is not just that the participants contribute
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some money, but what is the money used for? How is it used? How
is the network integrated with these capital contributions?

Second, and perhaps more important, this is an extremely dy-

namic market, in my experience one of the most fast-changing mar-
kets I have ever seen. One of the problems with the legislation is,

it is going to set up a box; that is, a list of factions, and it is going
to say to physicians, "Now, look, if you can manage to get inside

the box, we are going to give you more lenient, more generous,
more flexible treatment." The result of that is that networks will

be designed to fall within the box; that is, satisfy the faction, rath-

er than designed to serve patients, to serve the health care market
to the best extent possible.

If we do it by guidelines, the guidelines are adjustable on fairly

short notice. We have already adjusted the guidelines once and we
are in the process of doing so agam, whereas legislation is more dif-

ficult to adjust. So my suggestion would be to allow the guideline
process to proceed rather than to create what I think might be an
artificial set of factors that networks will try to satisfy.

Also, I would point out to the committee that a bill like this

which specifies which behavior, which joint ventures should be
treated under the per se rule and the more lenient rule of reason
approach, is almost unprecedented in 105 years of Sherman Act en-

forcement. The only example I can think of, of Congress tellinp the
enforcement agencies and the courts when the per se rule is inap-
propriate, is in the joint research venture statute passed about 10
years ago. Even that statute backed away fi-om allowing rule of
reason treatment where price fixing was involved.

So to the extent that this bill covers the negotiation of prices by
doctors, it would be unprecedented in 105 years. Generally speak-
ing, the per se rule and the rule of reason construct is judge-made,
and Congress has left it to the enforcement agencies and judges to

deal with this question.
Finally, I would mention briefly that, as is always the case with

legislation, there are some questions that arise as to what the
terms mean. One example is, the legislation says that under a rule

of reason all factors in a properly defined relative market would
have to be considered.
The Supreme Court has directed us to back away from this "all

factors" approach and, rather, move toward what tney call a trun-

cated or abbreviated rule of reason. I doubt this is the intent of the
legislation, but the strict language of the legislation might be read
to back away from that trend in the Supreme Court, in the direc-

tion of narrower, more focused rule of reason treatment.
Let me conclude by saying this: It seems to me there are two pos-

sibilities here. One is to let the agencies complete their review,
their clarification, come up with what may well be revised guide-
lines, submit them to the committee, make them public. If the
thought is that the adjustment is not adequate, the committee can
then consider legislation. We can do that in a matter of months.
We started several months ago and we are roughly halfway or a
third of the way through the process.

The alternative is to pass the legislation and then, as the legisla-

tion provides give us 6 months to write guidelines. But the dis-

advantage of that is that once the legislation is there, we are boxed
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in with respect to the kind of guideHnes we can write. I therefore

would urge the committee and the Congress to allow us to complete

our review and our clarification process.

Thank you very much.
Mr. Hyde. Thank you, Chairman Pitofsky.
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[The prepared statement of Mr. Pitofsky follows:]

Prepared Statement op Robert PrropsKV, Chairman, Federal Trade
Commission

Mr. Chairman and members of the Committee, I am pleased to

appear before you today to present the testimony of the Federal

Trade Commission concerning H.R. 2925, and the application of the

antitrust laws to health care provider networks.* This

testimony will discuss what the Commission believes to be the

proper role of antitrust law enforcement in the health care area,

and how antitrust enforcement has been vital to maintaining

competitive health care markets. It will also discuss the steps

we have taken and will continue to take under existing law to

assure that antitrust analysis appropriately addresses the rapid

changes that characterize health care markets today, and surely

will in the future. It will then offer some observations on the

proposed legislation under consideration by the Committee.

Introduction

We think you will find many areas of agreement between the

Commission and the other witnesses who will testify today

concerning the issues that are being considered by this

Committee. Clearly, health care markets are undergoing rapid and

far-reaching changes. New methods of coordinating the delivery

and financing of health care services are emerging and competing

for consumer acceptance. Health plans developed and controlled

by providers of health care services can offer attractive options

for consumers. Indeed, many such plans currently are operating

^ This written statement represents the views of the
Federal Trade Commission. My oral presentation and response to
questions are my own, and do not necessarily represent the views
of the Commission or any individual Commissioner.
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in the market, and are doing so successfully, in conformity with

current understandings of the requirements of antitrust law.

Nonetheless, the Commission agrees with the goal of this •

legislation: to assure that antitrust law does not impose

unnecessary burdens on the development or operation of provider-

directed plans that may have significant procompetitive

potential

.

In the past, cases brought by the Commission have declared

illegal without extended review some physician networks that had

a direct and substantial effect on price but lacked compensating

consumer benefits that occur when there is financial integration.

In adopting that position in two sets of guidelines issued

jointly by the Commission and the Department of Justice and in

numerous enforcement actions and advisory opinions, we indicated

that other forms of efficiency might justify avoidance of ES^^

rules in appropriate circumstances. Beginning several months

ago, we initiated a review to determine whether there now are

such efficiencies other than financial integration that justify

rule of reason treatment. The Commission staff is actively

engaged in discussions with all segments of the health care

industry to continue to inform and update our antitrust analysis.

We believe it would be advisable to allow us to complete

that review rather than enact H.R. 2925. A legislative directive

as to what price related conduct deserves mise versus rule of

reason treatment would be almost unprecedented, might allow

certain clearly anticompetitive behavior to escape Eer_se
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treatment, and would rigidify the development of physician

networks in the sense that organizers would S€ ek to establish

networks that fall within the technical requirements of the

legislation rather than those networks that insure maximum

patient benefit. Indeed, the legislation could create the same

chilling effect on new forms of provider networks that some say

has resulted from the current guidelines -- forcing new provider

arrangements into inflexible categories.

The Commission, in consultation with the Department of

Justice, plans to make further guidance available to the health

care industry and to this Committee at the conclusion of our own

review which will be within a matter of months.

The Role of Antitrust

A key function of the antitrust laws in the operation of

health care markets is to keep those markets open and

competitive, so that new ways of delivering and financing health

care seirvices can compete for acceptance by purchasers. Because

the development of these new arrangements depends on vigorous

competition among market participants -- including providers,

insurers, and others -- it is important to prevent price fixing

and market allocation agreements among competitors that are not

reasonably related to cooperative activity that can produce

countervailing advantages to consumers.
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Over the past two decades, federal antitrust enforcement has

succeeded exceptionally well in facilitating the er ergence of new

and more efficient health care delivery systems by vigorously

challenging anticompetitive efforts by health care providers to

impede those innovations. This enforcement activity has been one

crucial factor in the emergence of vigorous competition among

health plans for the patronage of consumers and employers. The

prospect of effective antitrust enforcement remains critical to

the ability of the marketplace to develop better methods of

responding to the demand for high-quality and cost-effective

health care services. Let me emphasize that it is not the

Commission's role -- and neither is it our desire --to drive

market developments in any particular direction. Rather, our

goal is to deter private restraints that limit the range of

options available, or raise prices, to consumers.

Although health care markets have changed dramatically,

collective action by health care providers to obstruct cost-

containment efforts by purchasers unfortunately remains a

significant threat to consumers. In the past five years, the

Commission, the Department of Justice, and state attorneys

general have brought numerous enforcement actions challenging

price fixing and boycotts by groups of physicians or other

providers that banded together to resist innovative efforts at

cost -conscious purchasing.^ When this kind of egregiously

^ Sae, e.g. . Southbank IPA, 114 F.T.C. 783 (1991)

(consent order); Trauma Associates of North Broward, Inc., C-3541
(continued. . .

)
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anticompetitive conduct is uncovered, antitrust enforcers have

been able to condemn it quickly. These groups have often

portrayed themselves as "networks," "independent practice

associations, " or other such potentially procompetitive ventures

(even including utilization review or quality assurance programs)

-- but in fact often have turned out to be nothing but sham

efforts to forestall or undermine new forms of health care.

For example, last year the Commission entered into a consent

agreement settling charges that a group of physicians in

Danville, Virginia agreed on reimbursement rates and other terms

of dealing with third-party payers, agreed to boycott payers that

did not meet those terms, and thereby succeeded in preventing any

managed care plan from entering the area.^ While the group held

itself out as a network, the facts uncovered by the Commission's

investigation indicated -- and the Commission's complaint alleged

-- that the group was formed in order to block the entry of

managed care. The Commonwealth of Virginia, whose state employee

health plan was a victim of the boycott, entered into a joint

^
( . . .continued)

(FTC consent order), 59 Fed. Reg. 63,805 (December 9, 1994);
Puerto Rican Physiatrists (La Associacion Medica de Puerto Rico)

,

C-3583 (FTC consent order), 60 Fed. Reg. 35,907 (July 12, 1995);
Physicians Group, Inc., C-3610 (FTC consent order), 60 Fed. Reg.
25,223 (May 11, 1995) (final order issued August 11, 1995); U.S.
V. Health Choice of Northwest Missouri, Inc., No. 95-6171-CV-SJ-6
(W.D. Mo. filed September 13, 1995); U.S. and State of
Connecticut v. Healthcare Partners, Inc., No. 395CV01946RNC (D.

Conn, filed September 13, 1995); U.S. v. Classic Care Network,
Inc., 1995-1 Trade Cas . (CCH) ^ 70,997 (E.D.N.Y. 1995);
Commonwealth of Virginia v. Physicians Group, Inc., No. 95-0015-D
(W.D Va. filed May 16, 1995).

^ Physicians Group, Inc. C-3610, supra note 2.
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investigation with FTC staff, and collected money damages for the

harm to its employee health plan.*

Similarly, the Commission in 1994 challenged a group of

surgeons in Broward County, Florida, who held themselves out as a

corporation offering hospitals a host of services, including

quality assurance and utilization review. But, as alleged in the

Commission's complaint, the group was found to be nothing more

than a vehicle for the surgeons collectively to set the price of

their services. These surgeons provided trauma services in the

emergency rooms of two hospitals for some time, but when the

hospitals refused to accede to all of the terms they demanded,

the surgeons collectively refused to deal with the hospitals.

Although the group consisted of only fourteen surgeons, the

walkout forced one of the hospitals to close its trauma center

for a period of months, denying patients in the area access to

these important lifesaving services.*

The Role of the Aapncies in Providing Guidance

Beyond our role as enforcers of the antitrust laws, the

commission and the Department of Justice have long recognized the

importance of providing antitrust guidance to the healthcare

industry in order to facilitate competition in the market.

Because of the dynamic nature of this industry, we have made

note 2,

commonwealth v. Physicians Group, Inc., SiiEra note 2.

Trauma Associates of North Broward, Inc., C-3541, SMESia
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unprecedented efforts to provide meaningful guidance in

healthcare. Indeed, we have provided more guidance in a wider

variety of forms to the healthcare industry than to any other.

For example, in 1993, after months of careful study and

consultation with industry representatives, the agencies issued a

set of six policy statements concerning a variety of cooperative

activities of concern to healthcare providers.* At that time,

the agencies also promised that they would respond to requests

for advisory opinions or business review letters concerning

matters addressed by the guidelines, as well as other healthcare

issues, within strict time deadlines.

While the initial healthcare guidelines were widely praised

as an important first step, feedback from a variety of sources

indicated a need for more detailed guidance in some of the

guideline areas, as well as for guidance in additional areas.

Within a year, the agencies responded with a new, expanded, set

of cfuidelines. The 1994 Guidelines,"' which were significantly

more extensive than the initial set, addressed several additional

* U.S. Department of Justice and Federal Trade
Commission, Statements of Antitrust Enforcement Policy in the
Health Care Area, 4 Trade Reg. Rep. (CCH) ^ 13,151 (September 15,
1993) . These policy statements addressed: (1) hospital mergers;
(2) hospital joint ventures involving high- technology or other
expensive medical equipment; (3) physicians' provision of
information to purchasers of health care services; (4) hospital
participation in exchanges of price and cost information; (5)
joint purchasing arrangements among health care providers; and
(6) physiciem network joint ventures.

' U.S. Department of Justice and Federal Trade
Commission, Statements of Enforcement Policy and Analytical
Principles Relating to Health Care and Antitrust, 4 Trade Reg.
Rep. (CCH) ^ 13,152 (September 27, 1994).
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areas of concern to the healthcare industry, provided a more

comprehensiva explanation of how the agencies apply antitrust

standards and analyze cooperative arrangements under the law, and

provided numerous detailed examples concerning a variety of

factual situations to demonstrate how the antitrust laws would

apply. Provider networks were the subject receiving -- by far --

the most extensive elaboration and additional guidance in the

revised Guidelines.

The 1994 Guidelines' treatment of potential collaboration

among providers in rural areas shows how the enforcement

agencies' antitrust analysis adapts to existing market

conditions. Because of the scarcity of many types of providers

in most rural areas, collaboration may require the participation

of a proportion of competing providers that would raise serious

questions in other geographic markets. Several examples in the

Guidelines illustrate how antitrust analysis takes account of

competitive conditions such as the need for a certain level of

provider participation in order for a joint venture to operate

efficiently. For example, the discussion of physician network

joint ventures indicates that a hypothetical independent practice

association including more than half of the general practitioners

and all of the specialists practicing in a rural area would be

acceptable under the facts set forth in the example.'

Similarly, the discussion of other types of provider

• 1994 Guidelines at 81-84 (4 Trade Reg. Rep. (CCH)
,

at

pp. 20,791-92)

.
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collaboration indicates that a hypothetical joint venture among

the only two hospitals in a rural area for the ope;-ation of

expensive medical equipment, or for the joint operation of a

specialized clinical service, would be permissible in the

circumstances described.'

We also have actively met the industry's individual requests

for guidance in specific factual situations. Since the

Guidelines were issued in 1993, both the Commission staff and the

Department of Justice have issued a large number of letters

approving physician network joint ventures. The Commission staff

issued 11 favorable opinions during that period, while the

Department of Justice issued 18 business review letters approving

proposed provider networks. Commission staff has issued only one

letter that failed to approve a proposed network.

Despite the agencies' favorable treatment of most provider-

sponsored networks, we appreciate that the proposed legislation

and these hearings grew out of a concern that the Guidelines are

too restrictive in their treatment of such networks. Chairman

Hyde's statement introducing this legislation clearly underscores

the point. The Commission is giving this issue serious attention

in ways that will presently be described. It is important,

however, to put those concerns in perspective.

First, many provider-controlled managed care plans are

operating right now in the marketplace. Industry statistics

' lis., at 29-33 (4 Trade Reg. Rep. (CCH) , at pp. 20,778-
79, 20,781) .
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indicate that 20% of all preferred provider organizations (PPOs)

and 15% of all health maintenance organizations are prc/ider-

owned." A 1994 survey showed 9.31 million people were enrolled

in provider-owned PPOs." Many other provider- sponsored managed

care plans are being developed or planned. For example, press

reports indicate that "three-fourths of state medical societies

are either contemplating or are actually in the process of

establishing physician- sponsored networks.""

Indeed, various knowledgeable observers have concluded that

the antitrust laws cannot be said to have interfered

significantly with the development of efficient physician-

directed plans. For example, the American College of Physicians

and the Physician Payment Review Commission have each issued

recent reports that examined criticism of antitrust law and

concluded that the evidence did not support the charge that

provider -sponsored plans were being prevented from forming under

current law.^'

Second, those expressing concerns about the federal

antitrust agencies' healthcare Guidelines have not criticized the

cases that the agencies have brought. The enforcement actions

1° American Medical News, November 6, 1995, p. 30.

" Modem Healthcare, May 1, 1995, p. 41.

" gee press reports cited in Physician Payment Review

Commission, Annual Report to Congress, p. 295 (1995).

" fipp e.g. . American College of Physicians, Physician

-

Run Health Plans and Antitrust 16-17 (1995); Physician Payment

Review Commission, Annual Report to Congress (1995)

.

10
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relating to provider networks have been predicated on the

presence of clearly anticompetii ive conduct, not a rigid

application of the per s£ rule. These actions demonstrate the

critical importance of continuing active enforcement of the

antitrust laws in health care markets in order to ensure that

consumers enjoy the benefits that competition can offer.

Application of Antitrust Law to Provider Networks

The central inquiry of antitrust analysis is to understand

the likely competitive effects of particular conduct. In the

century since the enactment of the Sherman Act, antitrust

jurisprudence has developed a number of analytical tools to guide

this inquiry. The fundamental tool is called the rule of reason,

under which we examine in a comprehensive fashion the purpose of

an activity, the market power of the participants involved, and

the likely adverse and beneficial market effects of the conduct,

in an effort to reach an overall judcpnent on the net competitive

effects of the activity.

On the basis of judicial experience, however, certain types

of conduct have been found to be so inherently detrimental to

competition that they are conclusively presumed to restrain

competition unreasonably, and are treated as per se violations of

the antitrust laws. Price fixing and market allocation

agreements among competing sellers, and certain kinds of

11
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boycotts, fall into this category." While the Eer se rule

needs to be applied carefully, in its proper place it continues

to play an important role in antitrust enforcement. It sends a

strong message to market participants that certain kinds of

conduct inherently inimical to competition will not be tolerated.

It establishes a bright line for all the parties in predicting

the legal consequences of their behavior. In addition, by

eliminating the need for proof of market power and actual market

effects, the e££ MS. rule makes prosecution of such conduct less

difficult, time consuming, and expensive.

In recent years, the courts have recognized a type of rule

of reason analysis known as the "truncated" or "quick look"

approach. In appropriate cases, the courts have been willing to

dispense with the need for elaborate proof of market power

regarding conduct that, while not traditionally in a £££ se

category, nonetheless has an obvious potential to restrain

competition seriously. This type of analysis can be a very

important tool in dealing with efficiency arguments in some

cases, without the cumbersome and very expensive proceedings that

often attend extended rule of reason inquiries."

" c;«»^. e.g. . Palmer v . B.R.G. of Georgia, 498 U.S. 46

(1990) (per curiam) ; United States v. Socony-Vacuum Oil Co., 310

U.S. 150 (1940)

.

» An example of truncated analysis is FTC v. Indiana

FederationoiDgEtiS^- 476 U.S. 447 (1986), where the Supreme

CourrfoCSd that dlntl^ts- collective refusal to submit x-rays to

insirerS amounted to " [a] concerted and effective effort to

S?iSold ZrZlL more costly) information desired by consumers,"

i^ at 461-62. The Court stated:
(continued...)

12



57

The availability of truncated analysis, however, does not

diminish the value of the per se rule in defining and deterring

clearly anticompetitive conduct. The bright lines established by

the per se rule provide greater predictability for market

participants than truncated analysis, and thereby help reduce

uncertainty sJaout the applicability of antitrust law to certain

almost invariably anticompetitive conduct. In addition, because

it greatly facilitates prosecution of such conduct, the per se

rule is an effective deterrent to activity that is likely to harm

consumers

.

Even where a provider network's operation has the potential

to cause competitive harm, the conduct is not condemned as per se

illegal if the restraint on competition is reasonably related

("ancillary") to the attainment of efficiencies by the network.

Such situations will be evaluated under the rule of reason, not

under the per se rule.

Under the Health Care Antitrust Guidelines issued by the

Commission and the Department of Justice, a network joint venture

that involves price agreements among otherwise competing health

"( . . .continued)
Application of the Rule of Reason to these facts is not

a matter of any great difficulty. ... [N)o elaborate
industry analysis is required to demonstrate the
anticompetitive character of such an agreement. . . .

Absent some countervailing procompetitive virtue -- such as,
for example the creation of efficiencies in the operation of
the market or the provision of goods and services, . . .

such an agreement limiting consumer choice by impeding the
ordinary give and take of the market place . . . cannot be
sustained under the Rule of Reason. " Id. at 459 (citations
omitted) (emphasis added)

.

13
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care providers is subject to rule of reason analysis if it

involves the sharing of substantial financial risk among the

participants to the venture, or if the venture creates a new

product producing substantial efficiencies." While the

language of the current Guidelines is broad enough to capture a

wide range of efficiencies, the focus of the agencies' analysis

has been on financial risk sharing by network participants as a

means of distinguishing between cartels and legitimate,

potentially procompetitive, joint ventures. Marketplace

experience confirms that substantial financial risk-sharing among

providers of the type discussed in the Guidelines generally

encourages providers to act together to produce efficiencies that

can benefit consumers. Capitation and other systems involving

financial risk-sharing by providers were developed in response to

payers' demands that providers of services assume some

responsibility for the total expenditures incurred on behalf of a

particular population of patients. These mechanisms provide

direct incentives for providers, as a group, to manage the

quality, setting, type, and amount of services provided by each

individual member of the group in a cost-effective manner. The

Guidelines, however, also state that the agencies would consider

forms of economic integration that may occur in a network other

16 us Department of Justice and Federal Trade

commission. Statements of Enforcement Policy and Analytical

Principles Relating to Health Care and Antitrust (September 27,

1994) at 71 (4 Trade Reg. Rep. (CCH) , at p. 20,788).

14
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than those specifically listed in the Guidelines as types of

risk-sharing.^'

Moreover, one theme that has emerged consistently in our

discussion with employers who provide health benefits to their

employees is the demand for "accountability" by providers for the

quality and cost of services provided. What this means is that

employers want value for their money, and they want providers to

be able to demonstrate that value. Financial risk sharing is one

way to structure a health benefit plan so that it encourages this

kind of accountability, but it is not necessarily the only way.

Indeed, health care purchasers and providers are experimenting

with a variety of creative ways to promote high quality, cost-

effective health care. The rapid development of improved systems

for gathering, interpreting, and disseminating data about costs,

services, quality, and effectiveness of treatments, for example,

likely will facilitate the development of new mechanisms for

evaluating the effectiveness of care rendered by particular

networks or other provider groups.

As our experience with the Guidelines shows, we have been

open to information suggesting that other types of arrangements

may produce efficiencies that can benefit consumers. We

recognize the development of new health care arrangements.

^' "In addition, the Agencies will consider other
forms of economic integration that amount to the sharing of
substantial financial risk; the enumeration of . . . [capitation
and fee withholds] is not meant to foreclose the possibility that
substantial financial risk can be shared in other ways." 1^. at
70 (4 Trade Reg. Rep. (CCH) , at p. 20,788).

15
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bringing with them a broader range of potential efficiencies that

may justify rule of reason treatment. In response, as mentr'oned

earlier, the Bureau of Competition announced late last year an

effort to gather information from many segments of the industry

concerning alternative products and the efficiencies that may

flow from various types of health care provider networks."

Staff members have talked to self -insured employers, buyer

coalitions, provider representatives, and other industry

participants about a range of issues, including what products

buyers seek in the market and the impact of existing

interpretations of antitrust law on the availability of those

products. This inquiry is designed to support consideration by

the Commission and the Department of Justice of any additional

guidance that may be appropriate. Such guidance will be most

useful to the extent that it has a strong factual grounding based

on the actual experience of a broad range of participants in the

market

.

The proper antitrust analysis of joint ventures has been

explored through a variety of efforts. In addition to the

aforementioned ongoing process, analysis of joint ventures was

one of the topics addressed in the Commission's recently-

completed Global Competition hearings. It also is a subject

currently being discussed with appropriate state officials. The

*» "Antitrust, Medicare Reform and Health Care

Competition," Prepared Remarks of Mark D. Whitener, Deputy

Director Bureau of Competition, Federal Trade Commission, Before

the American Enterprise Institute for Public Policy Research

(December 5, 1995)

.

1€
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states have a vital interest in these matters, both as

significant purchasers of health ca/e services and as enforcers

of their own antitrust laws, which would be affected by the

proposed legislation. We therefore feel it is critical to obtain

input from the states on this issue. We think it vital to allow

these information gathering and consultation activities that

already are underway to proceed over the next few months before

further specific guidance is offered.

The Legislation

The legislation being considered by this Committee provides

that (1) the sharing among health care providers of information

relating to costs, sales, and price, among other things, for the

purpose of establishing a health care provider network; and (2)

the negotiation and performance of a contract for providing

healthcare services under the terms of a health benefit plan,

including specifically the establishments of fees, shall not be

deemed per se illegal under any state or federal antitrust law.

Rather, such conduct would be judged "on the basis of its

reasonableness, taking into account all relevant factors

affecting competition, including the effects on competition in

properly defined markets." Under the proposed legislation,

health care provider networks are organizations operated by and

composed of providers for the purpose of providing health care

services. They exhibit certain characteristics including partial

funding by the members of the network, contract administration,

17

24-740 96-3
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and programs for review of quality, effectiveness, and

appropriateness of treatment, and for managing utilization and

coordination of care.

While we support the goals of the legislation, the

Commission believes that the proposed legislation is not the best

way to promote provider networks that will benefit consumers.

Formally establishing certain factors in legislation may retard

innovation in a rapidly changing market, by driving the market in

the direction of plans that meet the statutory test, regardless

of whether it makes independent business sense for ventures to be

structured this way. While features identified in this bill are

likely to be present in an efficient network venture, they may

not be sufficient to ensure that efficiencies will be

achieved." But more importantly, even if they were sound

standards for today's market, they may well fail to measure up in

just a few years' time, as health care markets continue their

rapid evolution.

Our experience persuades us that health care markets are

changing far too quickly to assess the potential efficiencies of

provider collaboration on the basis of any single set of fixed

criteria. Indeed, Commission staff's ongoing discussions show

that industry participants hold divergent views on where the

1' For example, the presence of credential review and

utilization review programs does not necessarily indicate that

the network is designed to promote competition. Some of the

CoLission's cases involved situations in which such programs

meJ^iv ie?ved as a vehicle to thwart efforts by purchasers to

Introduce their own standards to achieve quality or cost-

reduction goals.

18
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health care industry is headed, and different parts of the

country appear tc be developing in significantly different ways.

What we can all agree on is that these markets will continue to

change rapidly. The Commission believes that meaningful guidance

based on current market realities is needed. Such guidance,

however, must have sufficient flexibility to accommodate the

innovative arrangements that may emerge tomorrow. A legislative

solution risks discouraging innovation in a market that needs

creative solutions to the challenge of containing health care

costs. ^^

In addition, the proposed legislation presents a risk of

immediate consumer harm from anticompetitive conduct. Ventures

designed to meet the letter of the law, but that in fact are

designed to retard rather than to further competition, would

'" In another context, this Committee has recognized the
problems with enumerating specific criteria for antitrust
analysis:

In 1984, an earlier version of the NCRA had included
language attempting to provide increased specificity to the
rule of reason provision. Eventually, the Committee
withdrew the language because of concerns that such detailed
criteria might be incomplete, therefore requiring continual
refinement in the future and perhaps creating a negative
inference that any factor not listed was inapplicable. . .

. . The Committee recognized in 1984, as it does now, that
antitrust cases require an economic consideration of highly
complex facts, and that appropriate antitrust rules and
presumptions evolve gradually as judicial experience with
particular types of transactions accumulates. Moreover,
each new concept or phrasing of a concept, introduced into a
broad statutory standard might itself become the source of
extended debate and uncertain application.

House Report on National Cooperative Production Amendments of
1993, H.R. No. 103-94, 103rd Cong., 2nd Sess. 187-88 (1993)

19



64

escape £££ se condemnation. As mentioned earlier, a number of

our recent cases have Involved sham networks that probably

satisfied some of the factors set forth in the legislation. We

suspect that such groups could easily have set up an organization

that also nominally met the other criteria of H.R. 2925. Thus,

the Commission is concerned about the possibility that this

legislation may encourage the development of groups that threaten

very real harm to competition and offer little or no efficiency

benefits.

There are likely to be substantial costs to eliminating the

applicability of the pgr ss. rule to all groups meeting the

criteria in the proposed legislation. The £££ SS. prohibition on

certain forms of highly anticompetitive conduct -- such as price

fixing and market division -- is an important tool for the

efficient enforcement of the antitrust laws. Created by the

supreme Court, the eSX as rule has functioned effectively for

over half a century as an instrument of judicial economy that

seeks to avoid unnecessary, complex, prolonged, and costly

inquiries concerning conduct where the potential harm to

competition is clear, and the conduct has, at best, only limited

potential to create substantial efficiency benefits for

consumers." These categories have evolved through judicial

" Antitrust scholars recognize the importance of the ESr

se rule in the protection of competition. SSS, e^, R-
°°l^'

fhe^titrust Paradox 267, 269 (1978) ("Price-fixxng and market

divi^oi Sreements . . • should be illegal per se when they do

not accompany a contract integration or are not capable of

cSntJiSng^o its efficiency." "The per se rule agaxnst^naked
)

20
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experience, and it has been left to enforcers and judges to

adjust them when appropriate.

Legislative directives requiring application of the rule of

reason as opposed to per se treatment have been extremely rare.

To our knowledge, the only statute that does so is the National

Cooperative Research and Production Act, which specifies that

rule of reason treatment will be accorded certain types of joint

ventures. That law, however, specifically excludes from its

coverage pricing agreements involving the marketing of products

or services. ^^

We all agree, it would appear, that market -based health care

delivery is the most desirable alternative to comprehensive

government regulation of health care provision, and that the

market model depends upon active competition among delivery

systems. Physicians and other health care providers are

essential inputs into these competing delivery systems, and

competition among providers is a necessary condition of

competition among delivery systems. Provider conduct that is

highly anticompetitive and does not produce countervailing

efficiencies should be subject to swift and effective

condemnation.

^^
( . . .continued)

price- fixing and market division agreements is thus justified not
only on economic grounds but also because of the rule's clarity
and ease of enforcement .

" )

.

" 15 U.S.C. § 4301(b) (2). The House Committee Report on
the bill specifically noted that the "marketing exclusion"
encompassed pricing conduct. H.R. No. 103-94, 103rd Cong., 2nd
Sess. 190 (1993)

.
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rnnrlusion

For the reasons discussed above, the Commission opposes

enactment of H.R. 2925. The Commission intends to complete its

current inquiry into these issues expeditiously, and to provide

additional guidance concerning the application of the antitrust

laws to provider networks within less than 6 months." In that

process, we will not only clarify the appropriate scope of per se

treatment, but will offer additional guidance as to how provider

networks will be analyzed under a full or truncated rule of

reason. We will of course work with the Department of Justice in

this effort. It is our firm belief that this is the way for

antitrust policy to evolve and adapt to changing market

conditions in health care. Adoption of legislation granting

favored status under the antitrust laws to certain kinds of

networks risks impeding future innovative responses to market

forces that could offer significant benefits to consumers.

" The staff has sought to complete most of its current

information gathering project by the end °f Ff^^f^' Jll^^'time
continue to receive information from the public after that time.
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Mr. Hyde. The gentleman from Wisconsin, Mr. Sensenbrenner.
Mr. Sensenbrenner. Mr. Chairman, I would just ask, wouldn't

it be better, so that everybody would know what the parameters
were, that there be legislation? That way it is set and everybody
knows what is in bounds and out of bounds, rather than having
your agency and the Antitrust Division of the Justice Department
have an evolving case law where you respond to specific complaints
or specific instances?
Mr. PrroFSKY. In many areas, sir, I would agree with you. I

think this is an exceptional area, and the reason I think guidelines
rather than legislation is the better idea—and other witnesses can
testify to this after me—is that the health care provider market is

changing at such a rapid pace that what we think is efficient and
meritorious now is almost certain to change a year from now, 2
years from now, 5 years from now. Therefore, you get the advan-
tage of certainty with respect to legislation, but in this market I

think flexibility is more important than certainty.

Mr. Sensenbrenner. Well, we are going to be around. We can
always amend a statute if there is a consensus, but at least there
is accountability amongst the people in their elected representa-
tives, and if we make mistakes there are ways to replace us.

Mr. PiTOFSKY. I understand, but I do think that guidelines ad-
justed fairly regularly are a lot easier to manage than legislative

amendments.
Mr. Sensenbrenner. Well, I guess the difference of opinion de-

pends upon which side of the table one sits on here.
Thank you very much, Mr. Chairman.
Mr. Hyde. Thank you.
The gentleman from Michigan.
Mr. CoNYERS. Thank you, Mr. Chairman.
I want to welcome Chairman Pitofsky. He has got a large set of

responsibilities as mergers go on in America at record pace. I have
been urging our Committee on the Judiciary to begin to examine
the incredible number of mergers and concentrations and reforma-
tions that are going on, and I also urge that your organization do
as well, sir.

Have you been looking at that area?
Mr. Pitofsky. In our antitrust function, it is the majority of

what we do. Almost two-thirds of our resources today are devoted
to merger review.
Mr. CoNYERS. Now, I am not teaching any courses here today,

but on the constitutional question there is just a little lingering,

nagging notion that I have got to get out here. This legislation ap-
pears that it might limit State antitrust laws as well as Federal
considerations, and that it might, might, raise a constitutional

issue involving the commerce clause, particularly in light oi Lopez.
Your response?

Mr. Pitofsky. In light o^ Lopez'?
Mr. CoNYERS. Yes.
Mr. Pitofsky. Let's see. I have to think about this for a minute.

The question is whether or not doctor networks are really in inter-

state commerce. Lopez was the case involving the gun in the
schoolyard?
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Well, I perhaps ought to come back with a more considered re-

sponse, but it seems to me that the health care market is suffi-

ciently connected to interstate commerce, in terms of the purchase

of equipment, in terms of the integration of doctor networks with

hospitals and with other networks. I would be surprised if the

courts were to conclude that doctor networks—except in very un-

usual circumstances, there might be unusual circumstances-—but

ordinarily I would think that they are in interstate commerce in a

way that the record in the Lopez case could not demonstrate.

Mr. CoNYERS. Thank you. How would paring back the per se rule

of antitrust liability impact on the ability of the FTC to challenge

price fixing and other anticompetitive activity by health care pro-

viders?
Mr. PiTOFSKY. It would be a problem for us. It would be a prob-

lem. The idea of the per se rule is when you review a transaction

that is highly anticompetitive, that is to say it fixes or raises prices

to patients with no justification at all, the idea of the per se rule

—

and this has been true for 60 years and it is true throughout our

economy—is that we can handle those cases expeditiously.

Antitrust, unfortunately, is famous, when it gets into a rule of

reason, for 2- and 3- and 4-year trials. A per se rule allows us very

efficient ways to dispose of the matter. Remember, the practice has

no justification. Also, it is a bright line for people out there in the

marketplace to know where legality ends and illegality begins.

Certainly we have made no exceptions for oil companies, steel

companies, lawyers, accountants and so forth. We have applied the

per se rule in those areas, and as much as I recognize that the

health care market is special, I would not think we ought to have

a special deal for doctors with respect to the per se rule.

Mr. CoNYERS. Well, finally. Chairman, have physician networks

experienced any difficulty in obtaining guidance under the anti-

trust rules?
„,, T. 1 J

Mr. PiTOFSKY. No difficulty obtaining guidance. They have asked

us for 28 or 30 advisory opinions. We have cleared all but one pro-

posed physician network. Also, there are many physician networks

now, that is, physician-owned networks, that are now in the mar-

ketplace. Twenty percent of PPO's, 15 percent of HMO's are physi-

cian-owned, and the number is growing. So I don't think antitrust

has been a great impediment in doctor networks becoming estab-

lished in the marketplace.
Mr. CoNYERS. Thank you very much, sir.

Mr. Hyde. The gentleman from Pennsylvania, Mr. Gekas.

Mr. Gekas. I thank the Chair. Mr. Chairman, I have been in the

self-described vanguard of trying to bring about a loosening of the

noose of antitrust with respect to health care for a long, long time,

as a matter of fact, way before the current debate began to simmer.

So the next question I ask, which now comes because of a matter

of conscience, I ask unanimous consent that it be regarded that I

have one, that there is an objection.

Mr, Hyde. Objection.

Mr. Gekas. There is an objection.

Mr. Hyde. An objection has been heard.

Mr. Gekas. I knew it.
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It appears that on the one hand while I am pressing for a mitiga-
tion of the antitrust laws, that I have heard from, in the health
care industry, from sole practitioners who believe that all of this

activity, of allowing the formation of the entities in particular com-
munities that could lead to price fixing or other kinds of incorpora-
tion of procedures, et cetera, would cut them out. Is there any va-
lidity, or have you heard anything like this at all during the delib-

erations on these issues?
Mr, PiTOFSKY. Well, there are two aspects of this. One is, I heard

your colleague before I spoke talk about the fact that if doctors ex-

changed information about prices and fees in the process of setting

up a physician network, they would be in some risk of violating the
antitrust laws. They were told by their lawyers that the presump-
tion of guilt would apply instead of innocence.
My recommendation is that they ought to get different lawyers

because that is just not right. That is simply not right. The per se

rule has not been applied to an exchange of information among doc-
tors to set up a network and, in my opinion, it could not be applied.

So the exchange of information is not a problem.
The other issue is whether the doctors can set up these networks

and whether they are at a disadvantage compared to insurance
companies setting up networks, and I have heard that claim. I

don't believe they are, but to the extent that they have overreacted
to the DOJ/FR guidelines, and they feel that only financial integra-

tion is the way to ensure the safety of their arrangement, we are
going to address that question. We started addressing that ques-
tion several months ago, and to the extent you are saying that you
think that the antitrust laws have been a little too restrictive in

setting up these arrangements, I am not sure I disagree with you.
That is why we are conducting this review, and that is why we

are looking at modification, clarification, really, because we said all

along other efficiencies count, clarification of our guidelines which
will give doctors a little more running room in setting up these net-

works.
Mr. Gekas. If the Congress and the Members feel that moving

toward relaxation of antitrust and the adoption of this legislation

would lead to more quick formation of some of these entities, so

that the competitive factors worldwide would enter into the picture

and prices would lower and costs would be mitigated, shouldn't you
be advocating quick passage of this legislation instead of opposing
it, with the idea that the gentleman from Wisconsin was advocat-
ing, that we then revisit it when and if necessary, and work with
you on the guidelines and amendments and whatever? But at least

we would be getting the world community in health care set on a
policy which would say that the Congress at least is worried about
the strangulation of antitrust.

Mr. PiTOFSKY. Two responses to that: First of all, on the timing,

we can probably adjust our guidelines more quickly than Congress
can deal with this in terms of legislation. So in terms of speed, we
can move this along very promptly, and we are almost halfway
down that road already.

The second question is whether the legislation has the right fac-

tors. As I said, I believe that one could touch every base in that
legislation and still have a physician network that is highly anti-
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competitive, and therefore I would like the opportunity to present

to the committee our views on what the right factors ought to be.

Mr, Gekas. I ask unanimous consent for 30 seconds.

Mr. Hyde. Granted.
Mr. Gekas. Then I would suggest—and a nod of the head will

end this part of the discourse—going both wavs. Let's proceed ynth

our legislation here, while you proceed with the latest set of guide-

lines, and maybe the two will converge. Can you nod your head ei-

ther way?
Mr. Hyde. You can verbalize an answer too.

Mr. Conyers. You can jump off the roof, too.

Mr. PiTOFSKY. I think the thinking on this subject is converging,

as a matter of fact. But I want to repeat the point I made earlier:

Once you set up legislation and you say you have got to go from

AtoBtoCtoDand you have got to connect all of those dots and

so forth, the market is going to produce networks not that serve

the best interests of cost containment and consumers, but get to A,

to B, to C and D. We can do guidelines that are more flexible than

that.

Mr. Hyde. I thank the gentleman.
The gentlewoman from Colorado, Mrs. Schroeder.

Mrs. Schroeder. Thank you, Mr. Chairman. Thank you for hav-

ing the hearings, and I thank you for joining us this morning.

Chairman.
I just want to go back through this. It is very interesting, the

language we are hearing about "the noose" of antitrust and "the

strangulation." I mean these are really heavy words.

Mr. Gekas. I admit that.

Mrs. Schroeder. You are saying that there is a preclearance

procedure and almost any doctor group that has apphed has gotten

through, except for one. So what is this noose about? How long

does this take? Where do you think we are getting this language

about nooses and strangulation and so forth, if you have had every

provider group approved except one?

Mr. PiTOFSKY. To go just to the people who are complaining

about the present situation, I think they would say that the guide-

lines indicated that without financial integration, these physician

networks would be less likely to be accepted. And that is to say,

capitation, withholds. That is to say the doctor has an interest m
seeing at the end of the year that their expenses came down.

I think that was something of an overreaction to what the guide-

lines say, but some people out there may honestly feel that the only

way they can get out of this noose, this tough per se rule, is

through financial integration. I don't believe that ever was true,

and if it is true, we can clarify that situation and demonstrate to

people there are other wavs to get outside of the noose.

Mrs. Schroeder. So what you are saying is that in your review

that you are now undertaking, you are really determining whether

efficiencies other than financial integration will justify the rule of

reason? Is that what you are telling us?

Mr. PiTOFSKY. Exactly right.

Mrs. Schroeder. I take it by what you are saying that you are

apt to come down on the side of financial integration plus other

things. Would that be fair?
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Mr. PiTOFSKY. That is my present view. I can't speak for the De-
partment of Justice or the other Commissioners, but we started
down this road because we thought that might be the case.

Mrs. ScHROEDER. Then I hear Members also saying, well, the
reason you want to go on with your review is that you sit in the
executive branch or you sit on the regulatory side, and we are over
here on the legislative side and we want to legislate ours instead.

I think we need to have a little sharper focus of what the difference
is. I mean, you will proceed with the review. The review will be
done by?
Mr. PiTOFSKY. My guess, it will certainly be less than the 6

months indicated in the statute to allow us to write guidelines. I

would hope that we could do it in 3 or 4 months, but less than 6.

Mrs. SCHROEDER. You also said that if this legislation passed,
you really thought that there was a way that these groups could
go through all the gates the legislation set up and still be anti-

competitive?
Mr. PiTOFSKY. Absolutely. That is my principal concern here. I

think a clever lawyer could set a physician network up that satis-

fies the legislation and yet is highly anticompetitive.
Mrs. ScHROEDER. Some of those clever lawyers that you trained

in law school, you know they are out there because you trained
them.
Mr. PiTOFSKY. Right, I know they are out there somewhere.
Mrs. ScHROEDER. I think all of this is terribly important. I know

the great joke going around my city where we are watching two or

three megagroups come in and just crowd everybody out, the
consumer is feeling veiy much like they are getting crowded out.

Everybody is telling tne joke about the three guys that arrive be-
fore St. Peter at the gates to heaven, the pediatrician, the geron-
tologist, and the one who worked for the HMO. St. Peter says to

the pediatrician, "You can come in. You worked for babies." He
says to the gerontologist, "You can come in. You worked for old peo-
ple." And to the one who worked for the HMO he says, "You can
come in for 48 hours."
For people who are going through this, this is kind of how this

feels. It may feel like it is in the stratosphere, but in Denver, CO,
we are concerned about how this works out and how this feels for

the patient and the user too. I think there is a good reason for anti-

trust, and I thank you very much for working so hard on it.

Mr. MOORHEAD [presiding]. The gentleman from New Mexico is

recognized.
Mr. SCHIFF. Mr. Chairman, I would pass.

Mr. MooRHEAD. The gentleman from Florida.

Mr. McCoLLUM. At tne present time I will pass. I just walked
in, unfortunately, Mr. Chairman.
Mr. MooRHEAD. The gentleman from Rhode Island.

Mr. Reed. Thank you, Mr. Chairman.
Mr. Chairman, in your review of this whole area, have you en-

countered situations where physician networks were frustrated by
other entities who would threaten them with civil antitrust actions

or anything like that, where they would need a statutory clarifica-

tion for them to go forward even though your mechanism is avail-

able?



72

Mr PiTOFSKY. It is hard to say what would have happened had

our guidelines been different. I really do not think that the anti-

trust laws have been a major barrier to the establishment of physi-

cian networks. ! am sorry to say there is a long history of some

physician groups using this network excuse as a device to boycott

new forms of health care. j • u
So I think most people think that antitrust has done a good job

in keeping the market open. As far as preventing the most efficient

forms of network from being created, I don't see much of a record

that that has happened, although it is possible that the guidelines,

I think because there was an overreaction to them, may have

straightened the gate, narrowed the range of joint ventures that

have occurred. I doubt it, but it is possible.

Mr Reed. One of the objections, Mr. Chairman, is that any stat-

ute that we propose will be circumvented by clever attorneys. Isn t

that the same case with policies that you promulgate?

Mr PiTOFSKY. Yes, but I think we can adjust our policies more

rapidly more frequently; we can be more flexible in guidelines than

I think 'legislation can. For example, in our previous guidelines, not

only did we put out explanations of what the points of concern

were, but we put out fairly lengthy hypothetical. We would put

out lengthy commentary on what the guidelines were intended to

achieve. I think that is easier to do in guidelines than it is in legis-

Mr Reed. Let me just ask another question, which would be if

the Congress adopted legislation, wouldn't you still have the oppor-

tunity through policy statements to supplement and explain, clarity

the legislation? Is that appropriate? „ t. •

Mr PiTOFSKY. Yes, that is in the legislation, actually. It gives us

6 months to produce guidelines, but our guidelines would then be

anchored, be keyed to the elements of the legislation. Sitting here

at this moment, while I have said several times now I think the

legislation looks in the right direction, I am not sure the specific

elements in that legislation are the ones that we would recommend

after we have a full opportunity to talk to all the players m the

Mr Reed As we go forward, is it conceivable in your mind that

you could, in fact, present or be in favor of certain statutory guide-

lines or posts that would anchor your efforts, and you could help

us to do that and support it?

Mr. PiTOFSKY. That is a possibility.

Mr. Reed. Thank you, Mr. Chairman.

Mr. SCHIFF. Mr. Chairman.
,,. . . ^i* r^ ji 4.4.

Mr. Moorhead. The gentleman from Virginia, Mr. txoodlatte.

Mr. GooDLATTE. Thank you, Mr. Chairman.
, ^ u

Mr Pitofsky, thank you for testifying before us today. Could you

identify the areas in which the FTC and Justice are considering is-

suing additional statements of health care enforcement policy, and

could you tell us when we might expect them to be issued.'

Mr PiTOFSKY. It is primarily on the question addressed by tnis

legislation. We were thinking of clarification of our guidelines to in-

dicate that there are efficiencies, other than financial integration

and the creation of a new product, which would justify more ex-

tended antitrust treatment.
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Some of the factors that we have looked at are mentioned in the

gfuidehnes, like utilization review and quality of care review. But
we think there may be other factors, as well, that ought to be
taken into account.

But it is the range of efficiencies that justify less stringent, more
extended antitrust analysis, and I can only say that I believe we
will have our review completed in less than 6 months. My hope is

that we could do it more promptly than that.

Mr. GrOODLATTE. Some of these changes in the health care field,

some of the new organizations and so on that are developing, are

very innovative but they also involve very substantial changes in

relationships, in some instances capital investment and so on. How
can physicians and other health care providers rely upon guidelines

that don't have the full force of law in making that kind of a com-
mitment?
Mr. PiTOFSKY. The truth is, in the antitrust field Congress legis-

lates very broadly and then usually leaves it to guidelines to try

to explain to people who are affected by the legislation what they
ought and ought not to do. It is very rare, in fact, it is virtually

unprecedented that Congress would decide where a rule of reason

as opposed to per se treatment applies.

The health care market is a very large percentage of our gross

national product, but the other 85 percent of our economy is gov-

erned by broad antitrust provisions and then rather specific guide-

lines. So it is common to do it through the guideline approach.

Mr. GrOODLATTE. Well, in that same vein, I think you would agree

with me that this market is changing very rapidly, and a lot of

these innovative delivery systems are emerging on a very fast

basis. It has been alleged that your enforcement guidelines have
the effect of funneling all physician networks through the same
mold. Isn't the role of antitrust enforcement to preclude anti-

competitive conduct, rather than to require that competitive activi-

ties be constructed in a certain way?
Mr. PiTOFSKY. Absolutely. Let me emphasize all the things that

I agree with in what you said. It is an extremely dynamic market,

more so than almost any that I have seen. It is very important for

the role of antitrust to be to protect access, not to decide which

forms of transaction or network are to be preferred.

One of the things that I am concerned about is, I don't believe

that criticism of the guidelines is rig'ht, but assume it is. Assume
it is, and that we funneled transactions in a particular way. My
concern is that that same criticism will be directed toward the leg-

islation, because it will funnel transactions in a particular way.

What I would hope that we can come up with is a set of guidelines

that will clarify the point that we intended to be more flexible.

Mr. GooDLATTE. One last question. In your testimony you indi-

cated that the FTC has issued only one letter that failed to approve

a proposed network.
Mr. PiTOFSKY. I think that is right.

Mr. GrOODLATTE. Do you know the facts of that particular request

and what the grounds were?
Mr. PiTOFSKY. I don't know, but I can submit that to the commit-

tee. I don't recall the particular case. These were advisory opinions.
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We have also brought some cases that challenged transactions, but

I don't know about the advisory opinion
ij kv^ f«

Mr. GooDLATTE. If you would do that, I certainly would like to

have the benefit of that.

[The information follows:]

UNITED STATES OF AMERICA

FEDERAL TRADE COMMISSION

WASHINGTON. DC. 20580

OfFICE OF

^"""*"'""'
April 11, 1996

The Honorable Bob Goodlatte

United States House of Representatives

Washington, D.C. 20515

Dear Mr. Goodlatte:

During my testimony before the Judiciary Committee on H.R. 2925, you asked me to

provide information about the one health care provider network that did not receive a favorable

advisory opinion from the Federal Trade Commission staff. This letter responds to that request,

and I ask that it be made part of the hearing record.

Since the 1993 Health Care Policy Statements were issued. Commission staff has

declined to approve only one physician network. The proposal involved a preferred provider

organization (PPO) to be sponsored by the Montana Medical Society. All members of the

Society were eligible to participate in the PPO. and it was anticipated that more Uian half of the

doctors in the state would participate. The plan proposed to pay doctors at the 88th percentile ot

fees regularly charged by the participating doctors. As a result, except for the 12 per cent of

physicians charging the very highest prices, doctors would be paid their usual fees. Tlie pl^

intended to use a 15% risk withhold, which means that 15% of fees would be held m reserve by

the PPO and would be paid to the doctors only if a predetermined savmgs target was met.

According to the information submitted with the request, the PPO would face little competition

from other managed care plans in the state.

Based on the facts presented to them, the staff could not reach the conclusion necessary

for advance approval, that is, that the arrangement would be unlikely to injure competition and

consumers. In particular, the staff found that there was a substantial possibility that the PPO

could attain market power. Among other things, it was noted that even though physicians were

not required to affiliate with the PPO on an exclusive basis, they might have little mcentive to

participate in other plans that might attempt to enter the market in competiUon with th6 medical

society plan, or to discount their fees, because the medical society plan would pay most doctors

their full regular fees.

The staff letter also pointed out that it was unclear whether the arrangement was designed

to offer the kind of benefit to competition and consumers that would justify permittmg

competitors to agree on their prices - a type of agreement that normally would raise senoi^

questions under the antitrust laws. Use of a withhold arrangement is one way to foster such a

benefit, because it can create incentives for a group of doctors to take steps to ensure that the

group as a whole practices cost-effective medicine. The Commission staff, and the
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Department of Justice as well, have approved many networks that employ this mechanism.

Indeed, on the same day that the Montana PPO letter was released, the staff issued a favorable

opinion letter to a Jackson, Mississippi physician network that proposed to operate with use of a

withhold arrangement.'

In the case of the Montana Medical Society however, the circumstances raised significant

questions about whether the arrangement was likely to lead to more efficient behavior. In

particular, (1) the vast majority of physicians would have had their normal charges allowed in

full, and (2) the large nimiber of physicians expected to participate in the PPO made it likely that

many doctors would have only a small number of PPO patients in their practices. These facts

suggested that the possible loss of the withhold might not create any real economic incentive for

the members of the network to modify their individual behavior in order to permit the group as a

whole to compete more effectively with other physicians or groups of physicians. In reaching

this conclusion, the staff relied in part on published studies regarding the effect of withhold

arrangements.

All of these circumstances taken together meant that the Commission staff could not

conclude that the venture was unlikely to cause anticompetitive harm. As a result, advance

approval for the proposal could not be given. As the opinion letter expressly states, the staff did

not conclude that the proposed network would necessarily violate the antitrust laws. Rather, the

staff could not assure the requesting party in advance that the operation of the proposed network

would not be unlawful.

I hope this information is helpful. I am enclosing copies of both the Montana advisory .

opinion letter and the approval letter to the Jackson, Mississippi venture.

Sincerely,smcereiy, r^

Robert Pitofsky

Chairman

cc: The Honorable Henry Hyde

Chairman, House Judiciary Committee

Letter from Mark Horoschak to George Q. Evans (SEMCO/JMC) (July 5, 1994)
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UNrreO STATES OF AMEUCA

FEDERAL TRADE COMMISSION
WASHINOTON. DC S)5I0

Bureau of C»"*»''«'»"

July 5, 1994

George Q. Evans, Esquire
Wise Carter Child & Caraway
Post Office Box 651
Jackson, Miss. 39205

Dear Mr. Evans:

This is in response co your request Cor an advisory opinion

on thfiegaJit? i^S^Jhe antitrust laws of a method of operation

p?opSsed !o be^undertaken by your clients Southeast Managed

rare Inc CSa^CO') and Jackson Medical Cooperative, Inc.

rJS^-f SH^Oi. a predominantly physician -owned, Co'-P^JiJ
corporationThat will operate managed c^re plana serving a three

-

coS?y area around Jacklon, Mississippi. JMC is =«^"f °^^ ^^
physicians who will provide the medical services to J^jli^JJ

^^
beneficiaries of SEMCO's managed care plans. As is «*PjiA55*^„.
more fullv below, it does not appear that operation of SBMCO and

S? « proplsIS: is Ukely to violate any law enforced by the

Federal Trade Commission.

Semco is a for-profit stock corporation that will operate

managed care plans in Hinds. Madison and J^/" bounties.

MisaiaaiDDi (the "Tri-County area" .* It is intended to. be »

"ihysicS-directed- organization, and stock was offered first to

p^yHcii^ practicing il the Tri-County *"*'
.Jj^ ^f"'^!^^^^

stock will be offered to area employers and third-party payers

and to the p'oblic. SBMCO anticipates that approximately 60

doctors practicing in the area have or will P««*»*".«tock. Five

of the six members of its board of directors are physicians.

SBMCO intends to market to local employers "* to third-

party payers a package of alternative managed care Products that

Sill i^lude a health maintenance o59*°i"tion a point of

service plan, and a preferred provider organization. SBMCO wiii

re^iSe lro«' the paySr an ^^^^n^^trative fee per e«Ployee^ I»

addition, it will share in cost savings realized ^y the payer

pursuant to the risk-sharing arrangement fi»<=""***„^i*^' ??2l2
Sll contract with JMC for physician "•»^i=«",t^*'J^^**??5 StSs
and other ancillary service providers at 'P^'^^l^^^^tJ^rllll
for service to be rendered under contracts entered into between

SBMCO and each payer.

JMC is a nonprofit membership corporation consisting of

primary care and specialist physicians who
-^Ji P^^^^^l^J^f^^

services pursuant to SBMCO' s managed care contracts. JMC has at

' According to the submission, this three-county area is a

single market for physician and hospital services.
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least 174 members, and a number of other physicians in the

community have expressed an interest in joining. JMC expects the

number of members to reach approximately 270, at which Pomc ^C
intends to limit membership/ JMC as an entity will be i^equired

to contract exclusively with SEMCO. Individual members of JMC,

however, will be free to join other physician network ]oint

ventures, to contract individually with health insurance plans,

and to continue to see non-plan patients on a fse-for-aei^J-ce

basis.' Each JMC member is required to pay an initial membership

fee of $185.

JMC is authorized to enter into contracts with SEMCO that

will bind JMC members, subject to a limited J^^-Sht of the

physicians to ope out of particular contracts. SEMCO is

authorized to iMirket the services of JMC members to payers and to

enter into binding contracts with purchasers on terms that have

been approved by JMC's board of directors.

Under SEMCO' s HMO plan, JMC will be paid a capitated rate

per enrollee. Per the jPPO product. JMC members will be P^f^
on a

discounted fee -for- service basis, with the fee withhold described

below SEMCO will use a fee schedule based on the McGraw-Hiii

Relative Value Units, and the multiplier has been set so that

fee's are approximately at the 50th percentile of national rates

as determined by Medical Research Data, and about the 60th

percentile for prevailing fees in the Tri- County area.

Under PPO contracts. SEMCO will withhold 15% of the amount

due each physician for a risk pool. The amounts withheld will

paid at the end of the contract year if a predetermined targeted

cost saving from the previous year is met.* In addition, a payer

will be able, if it so desires , to negotiate a second cost

savings target, with the resulting savings, if realized, to be

divided between the purchaser and SE»«:0/JMC. JMC also will use

utilization management techniques, including preadmission

certification, concurrent hospital review, retrospective review,

and individual case management.

' There were approximately 1400 non- federal physicians

practicing in the Tri-Co\mty area in 1993. Thus, JMC's

membership will not exceed 20% of the physicians in practice in

the area.

' However, JMC members are not permitted, during the terro

of their membership in JMC or for one year thereafter, to solicit

any person covered by a SEKCXi contract to enroll in a competing

managed care organization.

SEMCO anticipates that with a gatekeeper system, a payer

cam realize a 10-15% savings the first year.
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^„^„i ariiro rare hospitals within the Tri-

contract with the others.

A nuinber of competing managed care Pl*"%JI^ °P!^tude^a°^
are being developed in the ^ri- County area ^hese include a

physician-hospital organization another PPO;^°/^f j„C members
Blue Shield PPO that operates s'^a'^^*'^^*-

^i,;"^!!-
currently participate in one or more of these plans.

Based on the description of ^^^ P'^2SSS!rizS''t^;e °it''"''°
and JMC that you have provided, and ^'J^J^^iJ^X^o violate
appears that the proposed course of *c«^ion is uniiKeiy co

the antitrust laws. While the proposal clearly "YS^JfliTna

unreasonably

.

Agreements on price and other terms of sale, made by

othervise competing physicians through joint marketing

-ss^r^^i^\n4aT^?t^?iS^^^^^^^^ -r

JSlysis. which weighs their P'<''=°'«P«titive and antico^etitive

impact. Sfift. ft*3-. Hnnnfln v. In^^P^n^Cf^P^fSUr
^""^^^^^^° '

SH! 698 F? Sujp? 679. 689-691 (E.D. Mich. 1988).

Th. WC and the Department of Justice '^•cently jointly

iB.ued™ Sorce«ent policy statement that
^-^J^^iJ'^' Se.

.

antitrust -safety xona- for physician "^^twork joint ventures^

Juch as PPOs. thit involve the sharing of o"*>"tantial
«i°JJ=^|i^^

SS and do not include as participants
f>*^«, J^^JJ^jL-es »

physicians in any specialty with active hospital privileges.

> united States Department of Justice and Federal ^ade

Cosmission. Statements of Antitrust Enforcement Polijy.ijJJ 4
Health care Area at 33-46 (September 15. 1993). cmrlntea IP *

Trade Reg. Rep. (CCH) 1 13.150 (1993).
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The statement also explains how ]oinc venturer chat do not fall
within the safety zone will be analyzed by the antitrust
enforcement agencies. Such physician network joint ventures will
not be deemed inherently illegal, but instead will be reviewed
under a rule -of -reason analysis if the physician members share
substantial financial risk or if the combining of the physicians
into a joint venture provides substantial efficiencies that
enable them to offer a new product. The analysis will seek to
determine, considering all the characteristics of the joint
venture and of the market in which it operates, whether the
venture may have a substantial anticompetitive effect and, if so,

whether that potential effect is outweighed by any procon^etitive
efficiencies resulting from the joint venture.

The SBMCO/JMC arrangement sacisfies most but not all of the
requirements of the safety zone. First, it appears to Involve
substantial risk sharing among the participants to the venture.
The enforcement policy statement identifies two examples of
substamtlal financial risk sharing:

when there is an Agreement to provide services to a health
insurance plan at a 'capitated* (or per subscriber) race; or

provision by a (PPO) of financial incentives for its members
to achieve cost -containment goals, such as withholding a
substantial amount of the condensation due to its members,
with distribution of that amount to members only if cost-
containment goals are met.

(p. 35) . Through such arrangements, the risk of loss fraa
higher- than -expected use of services is borne at least in part by
the physician group. This helps to ensure that each member of
the group has a direct interest in the cooipecltlve success of the
group as a whole that vitiates the normal incentive of each
member to maximize his or her income by increasing the number of
services provided to enrolled patients. Thus, the risk-sharing
mechanism must be designed to provide participating physicians
with sufficient incentives to modify their behavior in accordance
with the established cost -containment goals, amd to assure cost-
effective b«havior by the other physicians in the program.

The riak-flhariog features of the SBMCO-JMC proposal appear
to be designed to provide such incentives. Under HMO contracts,
JMC will accept capitation payment. For PPO contracts, SBMCO
intends to use a 15% risk withhold in conjunction with a fee
schedule that already provides for substantial dlscoxints from
prevailing fees in the community. Although the discounted fee
schedule by itself does not estaiblish risk- sharing among the
members of JMC, the payment system as a whole appears to provide
the necessary risk-sharing. While some physicians might consider
a 15% withhold from their regular fees simply to be a discount or
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cost of doing business and disregard ic,« physicians who already

have agreed to a substantial discount from their regular fees are

likely to have a greater incentive to recover the withheld funds.

Thus it appears that physician members of JMC would have a^

strong incentive to meet the cost targets in the contracts.

in terms of its overall membership JMC ^l^o/a^Jf/^^^j",..
the 20% parameter of the safety zone. It does not ^yl^y "^«^^„^^^

safety zone requirements, however, because in several important

medical specialties its membership exceeds the 20% If^i^. in

the context of the facts presented to us. *^°*'e^?^'
^Jj*

?^" °;.
the provider panel does not appear to pose a significant threat

to con^etition.

•
Sfifi. fi-a-. Milstein, Bergthold & Selbovitz, Tn P' trs^ i t Q^

valug: Am^riean utiH ^^rton Management at Thft P^^tegn-Yftac MaCK

g^r;*^«»;ieB i^rt SQluttSnfl (P. Bcland ed. 1991) (a 10% withhold

applicable ?o only a small number of patients was not enough to
applicacie to onxy a anwix u^tuiu-^., w^ t~ Z"7,-«
Change physician behavior) ; Gordon & Herman, AEEtflEtiatfi

Reimbursemenf Methodologies tor Mfl nftqfi<> Cafg SYStCTa at 337-ji>,

""MfflMnq !^"^qgd He?Trhrare W(?rK^ ^ Pracflrfll Guide tO
^°.??Si?2."!!!rsol!!tionS (P Boland ed 1991) (if Physicians do

not expect a return of the withhold, they may view it as a

discount and increase the volume of services in order to increase

total reimbursement)

.

' Because JMC will have a limited provider panel, it is

more liJcely that JMC members will have a significant n)^®^ «
patients in their practices who are covered by SBMCOcontracts

.

This factor may also increase the effectiveness of JMC s cost-

containment efforts. Sfifi Hillman. Pauly. & Kersteln. HflK-Cfi

Financial Performance of Health Maintenance Orqan izaCiflUfll. 321

N Ing j/Sd!™" 90 ( 1989) (Vrerence Of a higher proportion of

HMO patients In a physician's practice may increase his or ner

awareness of the HMO's inperatives)

.

• For axupltt, JMC members include 45% of obstetrician-

gynecologist* and about half of the pediatricians in the marxet.

A number of the pediatricians, however, appear to be

subspecialists who may be the only practitioner of that kind in

the area. JMC also includes all of the nephrologists in the

area. Since all these doctors are in one practice, their

participation in JMC does not add to whatever power they may

already possess in the marlcet. However, serious antitrust

questions would be raised if this group or another sole ^. ,^. .

practitioner in a particular specialty affiliated on an exclusive

basis with JMC or SBMCO.
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"Market power" is generally defined as "the power to control
prices (or restrict output] or exclude competition." United
Scates V. B.I, du Ponr riP Nemours & Co.. 351 U.S. 377, 391
(1956). Market power may be exercised either unilaterally or in

combination with others. The most likely way that a PPO could
attain market power would be if: (1) it included a high
percentage of physicians in the market; and (2) those physicians
-- or a sufficient number of other physicians (either currently
in the market, or new entrants) -- were not available either to

form competing arrangements to offer services to payers, or to
individually offer their services to payers. This situation
could occur, for example, if Che PPO had a high percentage of
physicians in a market and expressly recjuired its members to
market their services to payers exclusively through the PPO.
Similarly, a PPO could have market power if it had a high
percentage of physicians in a market, and its physician members
tacitly agreed to deal only through the PPO or only on the terms
that the PPO offers. This situation could have anticompetitive
effects by requiring those payers to deal with the PPO and its
physicians on cerma dictated by the physicians. The reduction of
competition in the market Cor physicians' services also could
permit the PPO to raise prices to consumers or reduce output in
the market Cor physician services and, in turn, in the market for
prepaid health care plans.

Based on the facts described above, there does not appear to
be a significant danger that SEMCO/JMC will attain market power
through coercive or exclusionary means.* The provider panel as a

whole is only a small proportion of doctors available in the
community, so other plans should not be Coreclosed Crom access to
suCficient doctors to conpete effectively. While JMC has a
higher proportion of members in some specialties, the available
information provides no reason to believe that these members will
be able to impede entry or operation oC other plana. A number oC
other managed care plans are already in operation in the Tri-
County area, and others are in the planning stage. OC course, if

the high representation of some specialties in JMC did in fact
in^ede the ability of other plans to conf>ete eCCectively, am
antitrust concern tfould arise.

On balance, the development oC SBMCO/JMC appears to be
designed Co Curthar rather than to restrict cciif>etitlon. JMC's
provider panel as a whole will not b« overinclusive; the
physicians appear Co be bearing genuine risk, boch through the
fee withhold in Che PPO plan and through caplcaclon in Che HMO
plain; and local markec forces are pratfq>Cln9 Che developmenc of
other physician groups with which JMC will be in competition.

• Mor does there appear to be any basia for concern about
coordinated interaction between SSMCO/JMC and other physician
networks

.
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For these reasons, the formation and operation of the plan as
proposed would not appear to violate any law enforced by the
Federal Trade Commission.

This letter sets out the views of the staff of the Bureau of
Competition, as authorized by the Commission's Rules. Under the
Commission's Rules of Practice SI. 3(c), the Commission is not
bound by this staff opinion and reserves the right to rescind it

at a later time. In addition, this office retains the right to
reconsider the questions involved and, with notice to the
requesting party, to rescind or revoke the opinion if
inplementation of the proposed program results in substantial
auiticon5>etitive effects, if the program is used for inqproper

purposes, or if it would be in the public interest to do so.

4iTit"u
Mark J. Horoschak
Assistant Director



83

UNfTBD STATES OF AMERICA

FEDERAL TRADE COMMISSION
WASHINGTON. D C 20510

Bur*cu of Compcltlion

July 5, 1994

Paul w. McVay
President
ACMG, Inc.
2570 Technical Drive
Miaunisburg, Ohio 45342-6100

Dear Mr. McVay:

This is in response to your letter requesting an advisory
opinion from the Federal Trade Commission staff on the legality
under the federal antitrust laws of a proposed method of
operation to be undertaken by ACMS, Inc. According to the
information contained in your letter, ACMS is involved in the
development aind management of health maintenance organizations,
preferred provider organizations, physician- hospital
organizations, and other managed health care prograuns. Since
1984, ACMS has worked with groups of health care providers in
establishing managed care programs. ACMS is not owned or
controlled by providers of health care services.

ACMS intends to propose to a state medical society a program
for establishing a state-wide PPO in Montana. The PPO will be
sponsored by the medical association, and operated pursuant to a
contract between ACMG and the association. Physicians licensed
to practice within the state who are members of the cnedical
society will be eligible to participate. Participating
physicians are free to participate in other PPOs.

Under the proposed prograun, the physician organization would
agree, as a condition of contracting for ACMS's services, to
adopt all the elements of the prograun, including its fee
compensation plan. ACMS determines the maximum payment for each
service, which is set at the 88th percentile of the fees
regularly charged by the participating physicians. Bach
physician who elects to participate in the plan submits current
fees for review by ACMS personnel, who notify the doctor of any
fees that exceed the maiximum allowable charge. The physician is
obligated to accept ACMS's allowance as payment in full for
covered patients. In addition, the physician must agree that the
PPO will retain 15% of the allo%rable charge in a "risk pool" for
each payer in the program.

ACMS will market the PPO only to employers who self -fund
their health benefits programs. ACMS will review each employer's
past claims experience, amd actuarially determine expected health
care .costs for the coming year based on the employer's current
benefit design without the PPO option. Certain costs above that
amount will be insured through a stoploss carrier. The enployer
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.nrt ArMG will then establish a target amount from the projected

services

.

The physician risk pool for each payer ;s Jistrxbuted to the

providers in proportion to their contributions to the pool ir

?St payer's SnnSal health plan costs adjusted
f°J ^J^ f^^Jf

^

providers.

Financial penalties are also i«^f«f
°" fti^^lfJSs. such

beneficiaries for inappropriate use of
"^J^^^^^f^^^'^^AaiG

»tt use of emeroency rooms for non-emergency services. a(j^

"co^ends'ThirSSloyers adopt an i--^itharthe^Srgete?'
shares with employees any savings greater than the targetea

amount

ACMG also provides a management information system that

tracks^^iUzation and a utilization review P^^^ff^^^" ^J^^^tJ^
participating physicians and hospitals must ^9"%" Pf^^e?e to
The program includes sanctions for providers who ^o not adhere to

IStablilhed utilization criteria procedures and protocols^

individual providers are at risk for all costs ^ttributaoie co

seriices which are determined to be medically unnecessary or

inappropriate

.

ACMG had not yet negotiated contracts yjth hospitals. It

does not intend to limit the number of hospitals that participate

in the program.

YOU have informed us that there currently is only one

managed care program operating in
W°"^J"J' *

^^i^H^^^^^^^y
medical organization does not intend to of^f^^.*"^?^ ^Lr^t of
Snaged cale product other than the PPO that is the subject of

this advisory opinion. Since the PPO will be o»arketea oniy to

^Ly^sSIth Self-funded health benefit Pl*««' J^/J^ ?°^
a^icipate that the PPO will compete directly with the HMO for

the same payers.

Based on my understanding of ACMG's proposal, as summarized

above fbeJL^ that the estlblishment of a PPO sponsored by a

state medical society, under the conditions that AOIG

contemplates, poses a substantial risk °f
.^J°^f

^"^
w ^^e

antitrust laws. As is explained in more detail o«-»-?*' t^^

s?^cS;?e proposed by AciS appears to involve a horizontal

agreement on price among competing physicians, and it is noc
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clear that the agreement can be justified as ancillary to a

partial integration of the participating physicians' practices.

Moreover, there appears to be a substantial possibility that the

PPO would attain market power that could be exercised to the

detriment of consumers.

Agreements on price and other terms of sale, made by

otherwise competing physicians through joint marketing

arrangements such as PPOs, raise serious antitrust concerns and

may amount to e£E a£ illegal price fixing where the physicians

have not substantially integrated their medical practices or do

not share substantial financial risk through the joint venture.

S££ ftri^nna v. Hflflr^P^ C^ounrv Medical Society, 457 U.S. 332

(1982) The antitrust laws treat price agreements among

competing sellers of a product or service as inherently suspect

becluse of the significant danger that such agreements will

injure consumers by raising prices above the coir^etitive level.

The PPO arrangement described in your letter does not involve an

explicit agreement among participating physicians on the prices

to be charged to patients covered by the plan, since fees are

determined by ACMG and each physician will decide unilaterally

whether to join the PPO. Your letter makes it clear, however,

that the sponsoring medical association must agree m advance to

accept the price parameters that ACMG establishes: that is, that

fees will be set at the 88th percentile of charges and tnat tne

withhold will be set at 15%. While this does not necessarily

establish an agreement among the medical society's members not to

deal with payers on other price terms, it does constitute an

agreement among at least some of the members that they will deal

collectively on those particular terms.

Physicians who do substantially integrate their practices or

financial arrangements normally do not have their agreements

concerning prices or other related terms of doing business

through the joint venture subjected to Efi£ ae condemnation.

Rather, these determinations typically are subject to rule-ot-

reason analysis, which weighs the actual or potential

procompetitive benefits of the agreement against its actual or

potential anticompetitive effects. SfiS. gji,., H^gg^n v,

Tndeoendent Practice AasOCiatea, P,C.., 698 F Supp. 679, 689-691

(E.D. Mich. 1988) . Price agreements among the participating

providers in a PPO or other physician network joint venture are

permitted if the group has adopted significant econcaiic

incentives for the memLiers to compete as a group with other

physicians or groups of physicians, and it appears that the group

as a whole is at least potentially subject to sufficient

competition from other providers or managed care plans that they

will be forced by the market to behave conqjetitively, with

respect to both price and utilization.

The FTC and the Department of Justice have jointly issued

an enforcement policy statement that establishes an antitrust
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"safecy zone" for physician network joint ventures, such as PPOs,

that involve substantial financial integration of the physicians

practices through the joint venture and do not include as

participants more than 20% of the area physicians in any

specialty with active hospital privileges.' The statement also

explains how joint ventures that do not fall within the safety

zone will be analyzed by the antitrust enforcement agencies.

Such physician network joint ventures will not be deemed

inherently illegal, but instead will be reviewed under a rule-of-

reason analysis if the physician members share substantial

financial risk or if the combining of the physicians into a Doint

venture provides substantial efficiencies that enables them to

offer a new product. The analysis will seek to deterroine,

considering all the characteristics of the joint venture and of

the market in which it operates, whether the venture may have a

substantial anticon?)etitive effect and. if so, whether that

potential effect is outweighed by any procompetitive efficiencies

resulting from the joint venture.

The PPO described in your letter does not fall within the

antitrust "safety zone for two reasons. First, there is no

commitment that the participating physicians will constitute no

more that 20% of the physicians overall or in any particular

specialty with active hospital privileges i" ^^V 9e°?"P?|^=^„^„

market. On the contrary, participation in the PPO will be open

to all physicians who are members of the state medical society.

YOU state that approximately 65% of physicians practicing in the

state are state medical society members, and that you anticipate

that approximately 80% of that membership would elect to

oarticipate. This would amount to more than 50% of all

physicians practicing in the state. In local narkets, of =o^"«'

the proportion of participating physicians could be higher or

lower In addition, the PPO could have as participants a

substantial proportion of practitioners in particular

specialties, either within local markets or statewide.

Second, it is not clear from the information you have

provided that the participants in the PPO will share s^stantial

financial risk. The enforcement policy statement identifies as

one example of sharing substantial financial risk

the provision by a [PPO] of financial incentives for its

members to achieve cost -containment goals, such as

withholding a substantial amount of the compensation due to

its members, with distribution of that amount to members

only if cost -containment goals are met.

' United States Department of Justice and Federal Trade

Commission, Statements of Antitrust Enforcement Policy in the

Health Care Area at 33-46 (September 15, 1993), rftprinted xn 4

Trade Reg. Rep. (CCH) 1 13,150 (1993).
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(p 35) . Accordingly, the withhold arrangement that your

proposal contemplates is of the type that could constitute

substantial risk sharing within the terms of the policy

statement. We cannot determine from the information currently

available, however, whether the compensation arrangement in your

proposal, taken as a whole, is likely to provide participating

physicians with a direct interest in the competitive success of

the group as a whole, thus providing incentives for each

physiciam to modify his or her behavior in accordance with the

established cost -containment goals and to assure cost-effective

behavior by the other physicians in the program.

under the proposal described in your letter, fees paid to

the PPO's members would be based on the 88th percentile of

regular charges of the participating physicians. Thus, almost

all participating physicians would have their charges allowed m
full. Moreover, given the large number of physiciauis who are

likely to participate in the PPO, it is likely that many
physicians will have only a small number of PPO patients in their

practices. Under these circumstances, a 15% withhold from

charges may not be enough to affect each physician's normal

incentive to maximize his or her income by increasing the number

of services provided to enrolled patients.' In that case, the

withhold would not be a sufficient form of risk sharing to render

a price agreement among PPO members permissible under the

antitrust laws.

Even if the physician compensation arrangement were deemed,

on fuller review, to constitute significant sharing of risk among

'
Sfifi. e.g. Milstein, Bergthold & Selbovitz, In Pursuit Q£

Value: American Utilization Manaqemenr. at the P l fr.fiftn-Year MacH
at 374. in Making Managed Healthcare Work;—ft Pract ical SuJde tO

Strategies and Solutions (P. Boland ed. 1991) (a 10% withhold

applicable to only a small number of patients was not enough to

change physician behavior) ; Gordon & Herman, AppCQpriate
Reimbursement Methodolocfiea for Managed Care SYSteBB at 337-39,

in Making Managed Healthcare Work:

—

A Practical Quide tP
Strategies and Solutions (P. Boland ed. 1991) (if physicians do

not e3q)ect a return of the withhold, they may view it as a

discount and increase the volume of services in order to increase

total reimbursement); Hillman, Pauly, & Kerstein, QasLDa.
Financial Incentives AffPCt Physician's Clinical PeC Ja iOn aflU the
finanr^al Performance of Heal th Maintenance OrganizatJQM?, 321

N. Bng. J. Med. 86, 90 (1989) (presence of a higher proportion or

HMO patients in a physician's practice may increase his or her

awareness of the HMO's imperatives); Does the Primary- Care
Gatekeeper Control the Costs of Health Care?, 309 N. Eng. J- Med.

1400 (1983) (a small financial incentive, especially if appiiea

to a small proportion of total charges, is ineffective to change

physicians' behavior)

.
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the participating physicians, there still appears to be a

significant possibility that the PPO could attain and exercise

market power. "Market power" is generally defined as "the power

to control prices [or restrict output] or exclude competition

ITnired Starts v. E.I, fin Pont de Nemours ^ Co., 351 U.S. 377, 391

(1956) Market power may be exercised either unilaterally or in

combination with others. If a PPO attains market power, a price

agreement among its members will not survive antitrust scrutiny

under the rule of reason.

The moat likely way that a PPO could attain market power

would be if: (D it included a high percentage of physicians in

the market; and (2) those physicians - - or a sufficient number of

other physicians (either currently in the market, or new

entrants) -- were not available either to form competing

arrangements to offer services to payers, or to individually

offer their services to payers. This situation could occur, for

example, if the PPO had a high percentage of physicians in a

market and expressly required its members to market their

services to payers exclusively through the PPO. Similarly, a PPO

could have mkrket power if it had a high percentage of physicians

in a market, and its physician members tacitly agreed to deal

only through the PPO or only on the terms offered by the PPO.

This- situation could have anticompetitive effects by requiring

payers to deal with the PPO and its physicians on terms dictatea

by the physicians. The reduction of competition in the market

for physicians' services could permit the PPO to raise prices to

consumers or reduce output in the market for physician services

and, in turn, in the market for prepaid health care plans.

PPOs sponsored by state medical associations or other

organizations with highly inclusive physician membership often

have as participants a very high percentage of physicians

practicing in the area served by the PPO. ACMG anticipates a

high level of physician participation in this instance.

Moreover, the PPO here would have the official sponsorship of the

medical society, and would face little competition from other

managed care plans. In such circumstances, there is * ,

significant possibility that the plan will attain market power.

» In a different context, it was found that the UCR

reimbursement limits on fees paid by Blue Shield plans to

physicians were significantly higher where the Blue Shield plan s

board includes members who have been nominated, elected, or

approved by a local medical society or other organized group or

physicians. Kass, David I. and Paul A. Pautler. "Physician and

Medical Society Influence on Blue Shield Plans: Effects on

Physician Reimbursement.- in ft
npw Approach to the RCOnomiCg 0^

H«.alth Care , edited by Mancur Olson. American Enterprise for

Public Policy Research. Washington, D.C. 1981. p. 321-338.
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Anticompetitive effects are less likely to flow from the

operation of a PPO if participating physicians are free to, and

do participate in competing PPOs or other managed care plans. I

understand that ACMG does not contemplate prohibiting physicians

from participating in other managed care plans. Nonetheless if

a PPO has a very inclusive membership, particularly where it has

the sanction of the state medical society, there may be little

incentive for participating physicians to market their services

to other plans. Instead, physicians may tacitly agree among

themselves to offer their services to payers only through that

PPO, or to decide independently that it is not in their financial

interest to support the development of other plans by

participating in them. Where, as here, the medical society plan

pays to most participating physicians their full charges,

physicians have even less incentive to discount their fees and

join other plans. Under these circumstances, the non-exclusive

physician participation provision could effectively be negated,

and the market could be deprived of competition that otherwise

would be offered by other plans.

For the reasons discussed above, the proposal presented in

your letter appears to raise serious questions under the

antitrust laws. This does not, of course, mean that this office

has concluded that the operation of a PPO established in the

manner described would violate the antitrust laws. It does,

however, mean that we cannot assure you in advance that the

operation of such am organization would not violate the law.

The concerns we have identified flow from the agreement

between ACMG and the medical society on the basis on which

physicians will be paid for their services. Another approach

might accon?)lish your objectives without presenting the same

antitrust risk.* For example, ACMG might wish to consider

offering a PPO without prior agreement with physicians

collectively on price terms, or operating as an independent

intermediary between a physician- organized PPO and payers, in

either case, AOG could provide payers with price and other

information about participating physicians, and transmit proposea

contracts from payers, including fee schedules to be used under

such contracts, directly to individual physicians for their

independent consideration.

*
Sflft. e.g. . Health Care Committee, Section of Antitrust

Law, American Bar Association, Managed Care and Antitruat;—IL.5

PPO Experience at 27-28 (1990); Lerner and Narrow, PPff Proqrang

and the Antitruat Lavfs at ess, in Thq ^^^ H^ft^^l^^^T-ft "^g^^' ^^Guide to PPOs for Purchasers. P»Ysys an<i Prgvidejca (
p

- „?°^*"J-^f

•

1985); Health Care Management Associates. 101 F.T.C. 1014 (1983)

(advisory opinion); Letter from Mark J. Horoschak to J. Bert

Morgan (Nov. 17, 1993) (advisory opinion)

.
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This approach would avoid an agreement between ACMG and the

medical society or its members collectively on tenns of doing

business including price, and therefore would not appear to

ra?se price fixing concerns under the antitrust laws. Of course,

the orgliization must take care to ensure that the decisions by

the physicians on whether or not t° -="P^ ^^^ P^°P°5^?,^°f
"""

in fact are made individually, and do not
l''^°^ZJ^nrtodlll

explicit agreement among the physicians not to deal, or to deal

only on celtain jointly agreed-upon terms. Similarly, care

should be taken in transmitting information to P^y?"/°. ^f?""
that they understand that such information is merely to help the

payers to formulate their proposals; that the P*y«".*",^"J„^°
propose whatever contractual terms and offers they wish to those

Dhvsicians; that payers remain free to deal individually "ith

some or^li of the PPO's physician members and are not required

to deal tiroSgh the PPO; and that the PPO'%*g«"^^^" "°
SSSers

authority to Lke offers, negotiate agree for or bind members,

under this approach. ACMG would still be able to c°n^"^^JJJ^
the physician organization for participation in a utilization

review system, if it chose to do so.

This letter sets out the views of the staff
^^^^^^^"If^^e^

competition, as authorized by the Commission' sRules^
"J not

CoiSission's Rules of Practice Si .3 (c) , ^he Commission is not

bound by this staff opinion and reserves the right "rescind it

at a later time. In addition, this office retains the right to

reconsider the questions involved and, with notice to the

reauestinq party, to rescind or revoke the opinion it

Im?5:emeitIt?on ^f the proposed program "-^^s in substantial

anticompetitive effects, if the P^o^^f^. ^^"!^J,^°^ "X so
purposes, or if it would be in the public interest to do so.

Mark J. Horoschak
Assistant Director
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Mr. Hyde [presiding], I thank the gentleman.
The gentleman from Virginia, Mr. Scott.

Mr. Scott. Thank you, Mr. Chairman.
I think most of the questions I had, have either been answered

or probably will be answered by some subseauent speakers. Let me
just ask, the ills that might occur if this legislation might pass
would include price fixing. What other ills might take place?
Mr. PiTOFSKY. That is the main concern, that it would prevent

us from bringing cases on a per se theory where they justifiably
ought to be brought. The other ill is what I was just talking about
wim Mr. Goodlatte, and that is that it will set up parameters, and
instead of letting the market decide the best kina of physician net-
work, the legislation will influence the market more than it should.
Mr. ScoTT. Another question: Are any other professional groups

seeking similar exemptions, like lawyers?
Mr. PiTOFSKY. They may be seeking it but they haven't received

it.

Mr. Scott. Would there be any justification?

Mr. PiTOFSKY. I really don't think—some people might disagree
about this—I don't think that doctors under the antitrust laws
should be treated differently than lawyers, accountants, architects,

chemists, scientists, law professors, and so forth. One could argue
that the health care market is so unusual and so dynamic that the
doctors deserve some kind of special treatment. I don't think that
is right.

Mr. ScoTT. Thank you.
Mr. Hyde. I thank the gentleman.
The gentleman from Indiana, Mr. Buyer.
Mr. Buyer. Let me pick up right where you left off". I can agree

with a lot of that statement you just made, but I almost have this

sense that we are in a period of correction. I don't like to treat one
sector any differently than anyone else. I don't like Congress com-
ing down with mandates and tnat type of thing.

But I have this strong sense that in health care, when we talk

about the dynamics of it, it is so large and there is so much hap-
pening in the market place. We have a hybrid health care system
in this country. Medicare, Medicaid, the VA medical system, pri-

vate health care; costs are being driven by research, by consumers'
demand for the highest quality of care.

I agree exactly with what you are saying, but my overall sense

—

I have served now 3 years on the Republican Health Care Task
Force, I did my battles with the White House before this session
of Congpress—I just wanted to share with you, I strongly sense we
are in a period of correction here.
My concern has been for the rural areas, and we can talk about

moving, whether it is PPO's or HMO's, and greater integp^ation

with those types of networks. Maybe they will be able to compete
with each other better in the big urban areas, but what about the
rural sectors, that is my largest concern. That is what I represent.

Would you please comment about what the impact would be in

rural areas?
Mr. PiTOFSKY. Well, I agree with you that treating networks in

urban areas the same as in rural areas is a real mistake, and the
second set of guidelines put out by the Department of Justice and
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the FTC made it clear that rural areas will be treated differently

and specially. There is some discussion of that very fact, and there

are some examples of physician networks that would not be accept-

able in an urban area which these guidelines say are acceptable in

a rural area. ,,11
We are aware of that distinction. We have already taken that

into account. We could be even clearer about it in another set of

guidelines. . .

Mr. Buyer. The marketplace, we all recognize that yes, it is

changing, but a lot of it is changing by not only downward pres-

sures of cost containment by government, but also by businesses

and corporations. Would you agree with that?

Mr. PiTOFSKY. Absolutely.

Mr. Buyer. That is part of the innovation by health providers,

whether they are doctors or whether they are HMO's or whether

they are insurance companies or hospitals. In order for them to

survive, they must also change in these dynamics.

Mr. PiTOFSKY. Absolutely.

Mr. Buyer. You testified that there was one proposed network

that did not meet your guidelines and failed. Would ^ou please tell

me what that was and what was the basis of your opinion?

Mr. PiTOFSKY. Well, I don't know about the one advisory opinion

where we denied clearance. There were several cases, one in Vir-

ginia and another in Florida. Danville, VA, and Broward County,

FL. In both cases, what the allegation was was that the doctors

were not so much involved in setting up a network designed to be

more efficient as they were involved in setting up a network de-

signed to preclude managed care, that is HMO s, from coming into

their market.
In other words, their purpose was not efficiency, it was exclusion,

and the Federal Trade Commission brought those two cases. The

parties didn't want to litigate. They settled. I am not sure they ad-

mitted guilt, but they didn't litigate and an order was entered in

both cases. ,0
There is a history, I might say. going back to a rather famous

Supreme Court case in 1942, of doctors getting together, banding

together in what they call networks, what they call provider asso-

ciations, where their main goal is to frustrate managed care.

Mr. Buyer. You made a comment, if legislation passes, clever

lawyers will create networks that can get around the law. Congress

passes laws all the time for which clever lawyers try to do certain

things. FTC, the responsibilities of the Department of Justice, anti-

trust, are not going away; correct?

Mr. PiTOFSKY. Absolutely. Right.

Mr. Buyer. When you said you prefer your guidelines have more

flexibility, obviously the freedom that you have in being able to

make these guideline changes easily also creates uncertainty out

there in the marketplace, does it notr

Mr. PiTOFSKY. Well, I think of the comparative advantage ot

guidelines over legislation as follows: Either one today could do the

right thing or the wrong thing. We could do it right or make mis-

taStes. The difference is, in a fast changing market like this I as-

sume this committee doesn't want to address legislation each and

every year for the next 5 years.
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But an administrative agency's responsibility is to make sure

that the regulations that it enforces are consistent with the way
the market is operating, so we can much more easily adapt to

changes in the market th£in I think legislation can. That is what

the Federal Trade Commission has been about in recent years. We
have held very extensive hearings to make sure that the antitrust

laws that we enforce are consistent with the way the world does

business.
Mr. Buyer. Thank you, Mr. Chairman. That is why I see us in

a period of correction and not a period of permanency. Thank you.

Mr. Hyde. I thank the gentleman.

The gentlewoman from Texas.

Ms. Jackson Lee. Mr. Chairman, I thank you, and certainly I

view the opportunity to review many aspects of health care and the

regulation of such as a very important responsibility.

Mr. Chairman, I thank you for your presence, as well, the Fed-

eral Trade Commission acknowledging the role that the Trade

Commission has played both as a factfinder, and you made a very

vital point, I believe, and that is the difficulty of chanring legisla-

tion every 5 years or maybe every year, as opposed to the role that

the Federal Trade Commission can play in its monitoring and as-

sessing capacity,
ij .. 1

Mr. Hyde, I have an opening statement that I would just ask

unanimous consent to have submitted to the record at this time.

Mr. Hyde. Without objection, it will be entered in the record.

Ms. Jackson Lee. Thank you.

[The prepared statement of Ms. Jackson Lee follows:]

24-740 96-4
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Prepared Statement op Hon. Sheila Jackson Lee, a Representative in

Congress From the State of Te^cas

The hearing today is an important opportunity for us to gain

insight on new developments in the management of health care, to

gain a working knowledge of antitrust law as it is applied to

health care provider networks and review issues relating to

medical malpractice. We have an excellent group of witnesses who

are well -respected in their professions and will be able to

enlighten us on these important issues.

Even though the Congress did not adopt comprehensive health

care reform in 1994, technological advancements and different

approaches to health care management have continued unabated. I

do believe that it is important that we periodically review our

laws to ensure that they are applicable to these changing

circumstances

.

Antitrust law principles, such as the per se rule and the

rule of reason, are deeply embedded in case law and in agency

interpretation. These principles reasonably give business firms

a sense of whether there actions are permissible under antitrust
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law. The Justice Department and the Federal Trade Commission

have considerable expertise in this area and it is important for

us to focus particular attention to their experiences.

During this hearing , we must carefully examine H.R. 2925,

the Antitrust Health Care Advancement Act of 1996, to determine

whether it is the appropriate manner in which to proceed on

clarifying the types of actions and behavior that are permissible

for health care provider networks.

This hearing's focus on Medical malpractice liability reform

is a very controversial issue because we touched on this subject

when we debated product liability reform. None of us can deny

the seriousness of medical malpractice lawsuits and the chilling

effect on physicians. We, however, have a duty to protect the

American consumer and make them whole when physician and hospital

negligence does occur.

While this hearing is not the appropriate forum to revisit

all of the issues surrounding comprehensive health care reform,

I believe that some of those issues should be resolved before

making significant changes in malpractice liability.

I am also concerned about this hearing today because we are

trying to solve these set of problems while Congress is still

debating the issue of Medicare and Medicaid reform. The future
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of these programs have become ent ingled in the budget debate

.

Congress must move forward on strengthening Medicaid and Medicare

before we implement changes regarding health care service

delivery.

Even though I have some concerns about the timing of

examining some of these issues, I will keep an open mind and pay

careful attention to the witness testimony. There are many

powerful interests on both sides of these issues. Congress must

move very carefully in the areas of antitrust and health care

reform since these areas are extremely complex and do not lend

themselves to simplistic solutions.
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Ms. Jackson Lee. The concern I would have as we review these
very important aspects of our business is the whole question of
health care reform. There has been certainly some mirth and some
humor. I think it was a very serious effort that was made over the
last 2 years, that did not end in the kind of fruition that many of

us would have liked to have seen. I think we realize that the task
is still at hand.
With that in mind, I am concerned that we look at these issues

in the shadow of not having a complete response to Medicare and
Medicaid, and at the same time looking more at the business of
health care than the service of health care.

I would raise these questions, and not want to put anv words in

your mouth as to whether or not you oppose this legislation. But
I am interested in determining how competent and well-prepared
the Federal Trade Commission would be over the next years to

monitor the new formation of joint ventures by the medical profes-

sion.

Particularly, this is new to us, it is new to physicians. I talked
to them at home, and in actuality they are responding to what they
think is necessary to survive. They have come to me and have sug-
gested that they are not abandoning the private practice concept.

They loved that life, but they are doing these joint ventures in

order to survive.

Do you have the tools that can continue to monitor whether or
not these joint ventures and other type associations are effectively

working? Will vou be able to provide us with maybe more indepth
data that would then give us the sufficient basis to correct what
some people seem to think is an injury?

If you would answer that first question, because I know how
these lights go, let me get my other questions on the table, if you
don't mind. I hope you will include in that how large your enforce-

ment staff is on these issues; what kind of data you have on com-
plaints from these groups luider the per se rule; and I would want
you to give your comments as to whether or not H.R. 2925 needs
minor overhaul or whether or not it needs complete readjustment,
or whether or not this is a point to put sort of a hold on this legis-

lation in order for you to gather the data.

As I finish my questions, let me just emphasize in your responses
I don't mind you commenting on the fact that we may be putting
the cart before the horse in light of the fact that we are still look-

ing at health care reform in Uiis country, which should be one of

our chief responsibilities. Certainly your agency looks at it from a
different perspective, but are we getting ahead of ours?

I thank you, Mr. Chairman.
Mr. PiTOFSKY. Thank you for those questions. First of all, can we

monitor this changing marketplace? I suppose this is an oppor-
tunity for me to discuss our budget, but you probably don't want
to hear about it.

We are—what shall I say?—we are strapped to a certain extent
in our ability to do all the things that we have been assigned to

do by law. But I will say this: Antitrust application to the health
care market is a very high priority. I am not sure there is any
higher priority within the agency.
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I mentioned that we spend two-thirds of our resources on merg-
ers, and that includes the health care market. In the nonmerger
area of antitrust we probably spend more time and effort on health
care than any other area of the economy. So that is not something
that we would allow to slip.

Enforcement staff, ours is an agency of about 950 people, prob-
ably half are in the enforcement staff. I am not sure, sitting here
right now, how many people are involved in health care review. Let
me get that data for the committee, including the complaints that
we have received from people claiming that certain kinds of physi-
cian networks deserve per se treatment. I suspect that there are
rather common kinds of complaints that we receive.

Finallv, on your last point, minor overhaul/major overhaul, I

would like to agree with your last thought. I don't know the answer
to that. I certainly believe that some of the elements of the pro-

posed legislation do reflect efficiencies that should be taken into ac-

count, but I would like the opportunity to complete our analysis.

We are talking to everybody in this field, all the players in this

market, and if the legislation were put on hold briefly, we would
be able to report back to the committee both in the form of re-

sponding about the legislation but, more importantly, clarifying our
guidelines.

Ms. Jackson Lee. Thank you, Mr. Chairman. I yield back.
Mr. Hyde. I thank the gentlewoman.
The gentleman from North Carolina, Mr. Heineman.
Mr. Heineman. Thank you, Mr. Chairman.
Welcome, Mr. Chairman Pitofsky. We are really talking here

about something that is really probably one of the most vital issues
in America today. Certainly the medical industry has created with-
in itself a revolution, and 1 applaud them for getting ahead of the
curve. What we are talking about here today is part of the develop-
ment of that revolution.

Whether we go the congressional way, whether we go the deduc-
tive way, so to speak, they are both important. But what really is

important is that we get the finest, the best bottom line, not only
for the Medicare people in this country but for the rest of the peo-

ple in this country. It is extremely important.
We have been debating this, not me, but the 103d Congress had

been debating the health care plan that the President and his wife

came in with back in 1993. You state that your process will take
less than 6 months, so this seems not to be a lot of problem with
that. The Congress looks to set guidelines for the next 6 months.
Could we not have you come back with your process, your deduc-

tive process, so to speak, prior to the 6-month period, and perhaps
increase your positions as it relates to working your way to a final

product, and perhaps recommend obviating congressional rec-

ommendations? Would that not be the best way? Because the bot-

tom line is not who is preeminent, how we go about this inductive

or deductive process, but that the bottom line is the bottom line we
can get.

Mr. Pitofsky. I think we could come in with something in the

nature of an interim report. We have other Commissioners to be
considered, plus the Department of Justice, but I think we are well

along on that path. Even if we don't do an interim report, my hope
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is that we would be here in well less than 6 months with a final

adjustment of our guidelines.

Mr. Heineman. As I sat here early on in the hearings, I kept see-

ing "FDA, FDA" flashing before my face, and wondering how that

got off the ground to the point wnere it took us 10 years and 7

years and 5 years, where we approve not only medical devices but
pharmaceuticals and the like. So I wish you luck. I wish we could

put together the best health care system in the world, because we
certainly have the resources here to do it.

Thank you, Mr. Chairman.
Mr. Hyde. Thank you.

The gentleman from California, Mr. Moorhead.
Mr. Moorhead. Thank you.

I will be one of the last to welcome you here this morning, Mr.
Chairman.
Mr. PiTOFSKY. Thank you, sir.

Mr. Moorhead, I think the thing that concerns all of us—and
our doctors come to us who are in rather serious trouble right

now—is that the economic pressures that can come from the

HMO's and the Federal Government and others who have much
stronger economic power than the individual doctor may have, have
totally changed the situation out there. Most of my M.D.'s, are tell-

ing me their incomes are down 25, 35 percent over what they were
a few years ago, and they cannot compete with the ability of the

HMO's to drive down the prices in the hospitals and other places.

There has to be some way for them to defend themselves, and
what we are talking about here is providing some kind of ability

for them to defend themselves. If we do not do that, a lot of doctors,

like my own doctor and his doctor wife, are just going to leave the

profession. They are going to say, "We are not going to do it any-

more," and I think that would be a terrible thing for our country,

if we see too many of the qualified people who have practiced medi-
cine for many years deciding they can't do it anymore.

I hope that you or this legislation or something does something
to protect the quality of health care that we have, with the individ-

ual practitioners that care about an individual person. They are

your friend, your neighbor, and they really care what happens to

people they treat. So many times when you get in these big, big

organizations, they care all right, but they don't care that much.
Mr. PiTOFSKY. Mr. Moorhead, I take your statement very seri-

ously, and I recognize that we are dealing here partly with the

ability of doctors to function effectively in the marketplace, but also

at the same time the quality of care. I would hate to think that

antitrust law, by being out of step with the way the market is de-

veloping, is a burden. I don't think it has been over the years.

On the contrary, I think we have succeeded in keeping the mar-
ket open for new forms of health care. I also want to mention some-
thing I said earlier, that there are many doctor networks that are

functioning right now in the marketplace. Fifteen and 20 percent
of different categories are doctor-organized networks. However, if

we can clarify our guidelines and make it possible for other effi-

cient joint ventures to be established, I think we are all on the

same page here in trying to facilitate that occurring.
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Mr. MooRHEAD. You know, what happens if you have to go into

a hospital and you are in an HMO, the HMO's drive the prices
down that the hospitals charge. The Federal Government does ex-
actly the same thing. But if you go into the hospital outside of one
of tnose plans, your bill is going to be double at least what those
other bills are.

We hear these stories about exorbitant bills in the hospitals, but
it is because it is the only way they can survive. They charge where
they can charge. If these doctors don't have some kind of an organi-
zation they can go into where they can have some of that economic
power, they get left out in the cola.

Mr. PiTOFSKY. Well, we are all thinking of the same issue, which
is whether there are other forms of organization that they ought
to ^0 into, and that antitrust not impair their ability to do so if

their goal is really, as you put it, to practice their profession in the
most efficient way possible.

If their goal is to get together and drive out new forms of health
care, then it seems to me that is inconsistent with a free market
and that we have an obligation to make sure that doesn't happen.
Mr. MooRHEAD. Thank you.
Mr. Hyde. I thank the gentleman.
The gentleman from Florida, Mr. McCollum.
Mr. McCollum. Thank you, Mr. Chairman.
I just have a couple of questions based on your testimony, now

that I have had an opportunity to review it. I apologize for coming
in late.

In the bill itself that you criticized, which is H.R. 2925, there are

two aspects to that bill. One of them deals with the conduct of a
health care provider in exchanging with one or more health care

providers iniormation relating to cost, sales, profitability, market-
places, et cetera, strictly dealing with the exchange of the informa-

tion.

Do you have any objection to our eliminating the per se rule per-

taining to it and, in other words, freeing up the exchange itself of

information? That doesn't seem to be the heartburn in your testi-

mony,
Mr. PiTOFSKY. No, it is not. There is no objection to it. I would

alert the committee that that is already the law. It would be legis-

lation that affirms what is presently tne law, that the rule of rea-

son applies to those exchanges and not the per se rule, but of

course I have no objection to it.

Mr. McCollum. We have a lot of people complain to me, and
other Members do, all the time, hospitals particularly, saying,

"Hey, we can't do that. Our lawyers tell us that may be the law,

but we will not talk about it with the other people because we are

afraid to. Our lawyers tell us that we will get in trouble." That is

the kind of thing I think we sometimes legislate that you may per-

ceive as unnecessary, but maybe it is needed to calm things down.
Mr. PiTOFSKY. Mr. McCollum, I said earlier maybe they ought to

get new lawyers. They probably are being poorly advised.

Mr. McCollum. There are a lot of them getting that advice.

Secondly, with regard to the network issue, it seems to me that

your major concerns fall into two categories, one of which is obvi-

ous, we can't do much about it, and that is the complex moving of
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the whole area, and perhaps the potential for various organizations
to try to conform to the law that we would draft, to meet certain
requirements that would not necessarily be good public policy. That
may well be true generically, whether it affects price fixing or anti-

competitive measures or not.

But the other one, it seems to me, narrows down to primarily a
concern on your part that by putting this networking provision in,

we will be somehow protecting some price fixing. The shams, the
illustrations that you gave in Broward County in my State, are an
example of that.

You said in your testimony that the only legislative directive that
eliminates the per se treatment that is currently in law, that you
were able to find, is the National Cooperative Research and Pro-
duction Act, and I say that that law specifically excludes pricing
agreements involving the marketing of products or services. Sup-
pose we did that to this paragraph dealing with the health care
provider network. I realize that would not overcome all of your con-
cerns, but would that go significantly to overcoming them if we put
a clause like that in?

Mr. PiTOFSKY. Let me see if I understand. The legislation would
say that doctor networks can be formulated, but the doctors would
not be permitted jointly to negotiate the price of their services with
the insurance companies or other buyers?
Mr. McCoLLUM. Without the per se rule being adopted.
Mr. PiTOFSKY. In other words, the per se nile would still apply

there? To be candid with you, I don't think the people who are com-
plaining about the present situation would think they had gained
very much if the bill were to exempt the negotiation of price. That
is really the heart of the matter, allowing the joint venture—if doc-

tors want to get together and jointly buy a CAT scan machine, I

don't believe anybody thinks that is a problem. If they want to get
together and engage in joint research or exchange information
about the way certain patients are treated, that is not really much
of a problem either. That is what is permitted
Mr. McCoLLUM. Let me ask you this last question related to hos-

pital experience. Granted, we are talking about networks and doc-

tors, but in Orlando there are two major hospitals, big ones, and
I have had them say to me, "We don't even talk to each other about
it, but what we would like to do, instead of both of us building can-

cer centers and both of us building cardiology centers"—and they
are doing that, duplicating everything

—"we would like to be able
to say to the other, you build the cardiology center and we will

refer the patients over there for a fee, and we will build the cancer
center and you refer your patients over here for a fee."

Now, that probably would violate today's antitrust laws, but
maybe that would be good policy, because that could drive prices

down if there were a price-fixing mechanism so that you could go
over them on fixing prices instead of discussing the efficiencies, and
that gray area in uie big picture is a problem. That is what I think
we want to get at. We want to try to do something about that and
drive the cost of medicine down, not up. Nobody wants to drive it

up.
But I think you see where we are dealing with this. Granted, it

is just networking here, but it is similar. I don't want to take more



102

time with that, but I don't know if you have a response to that. If

you want to respond and the chairman will let you, I would be glad
for you to.

Mr. PiTOFSKY. Very briefly, you have really raised a new ques-
tion here? This is what we call division of markets. That is to say,

**You take the heart cases and we will take the lung cases." There .

is no integration there at all. There is no merging and there is no
joint venture. Antitrust would no more allow fliat than if Greneral
Motors said to Ford, "You build the small cars and we will build
the big cars.** That might drive the price down, but that is not the
free market. We want the market to decide who builds big cars and
who builds small cars.

The issue addressed by the proposed legislation is a tougher
question because there is integration. There is combination. There
are some efficiencies. The question is, at what point do those effi-

ciencies become so significant that we allow more lenient treat-

ment, and that is what the bill addresses and that is what we are
trying to address.
Mr. Hyde. The gentleman from New Mexico, Mr. Schiff.

Mr. Schiff. Thank you, Mr. Chairman.
Mr. Chairman, thank you for being here. I want to just follow up

on a bit on what Congressman Moorhead talked about, and that is

the idea of where physicians are in the marketplace now with the
emergence of managed care. I am not trying to make this an eval-

uation overall of managed care. I think it is beyond the scope of

what we are doing, and if I were to, I would point out some positive

accomplishments of managed care and some problems. I think most
people would.
But specifically in the area of marketplace, it seems to me that

managed care reduces ultimately the total amount of competition

because the large managed care conglomerates, if you will, have
enormous economic wei^t all through the system to tell physi-

cians, "This is what we are going to pay. If you don't like it, don*t

take it, and you are not going to work;" tell hospitals, "If you want
us to fill ^our hospital beds, these are our terms;" and to tell pa-

tients ultimately, "This is what you pay and this is what you are

going to get."

It seems to me that promoting the ability of physicians to create

and promote networks of providers for the appropriate reasons, ul-

timately will have more competition in the marketplace because
there may be one, two, three, maybe four HMO's. If there are other

types of operations, then there is that much more competition in

the marketplace, which I think is ultimately good. As a general

premise, do you agree with that or do you take exception to that?

Mr. PiTOFSKY. I do, I do.

Mr. Schiff. Pardon me, but I do what?
Mr. PiTOFSKY. I do agree that the more networks that are in the

market, the more likely there is to be competition, and patients

will profit. I also want to emphasize we are not on the side of man-
aged care or fee-for-service. That is not our role. Our role is to

make sure the market allows all of those to operate without one
group precluding the other.

Mr. Schiff. Well, that is my point. It just seems to me, as I look

at the medical marketplace now, that managed care has the pre-
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ponderance of economic force. It just seems to me that some bal-

ance there is ultimately in the interests of physicians and consum-
ers. That is the point I am making.

Otherwise, I don't own stock in any managed care. You know, I

don't make any money from the health care profession one way or

the other. I have the same goal you do, to have the maximum
amount of legitimate competition that ultimately benefits the con-
sumers. I think that should include managed care but also other
areas.

I am going to take one more half minute to say that I appreciate
this hearing on this important subject. Managed care is growing so

fast that we do need to stay on top of it as Congress, so that we
can discuss these issues in fairness to managed care as well as to

other types of health care providers.

I also want to say that because of other commitments I will not
be here for the total extent of this hearing, but I want to say that
I think you have picked some very important subjects in the legal

system. I just want to say, because we have had other hearings on
these subjects such as malpractice reform and charitable provi-

sions, that I don't believe for a minute that the legal system is be-

yond reproach. I don't believe for a minute that the legal system
does everj^hing perfectly and we shouldn't examine it.

I personally supported the legislation which passed over the
President's veto recently, that dealt with certain stockholder suits

that I felt have reached the point of becoming abusive. I think
some very good questions are raised by Mr. Groodlatte's legislation

that talked about whether the legal system prevents certain people
from getting service, but I oppose things which I regard as arbi-

trary.

For example, caps on noneconomic damages sound good and they
could lower the bottom line, there is no doubt about that, but I

think at the expense of certain individuals not receiving compensa-
tion that they are justly entitled to in appropriate cases. But I

think it is good that we have the ongoing debate and discussion.

Thank you, Mr. Chairman.
Mr. Hyde. I thank the gentleman very much.
On page 3 of your testimony you state a legislative directive con-

tained in the bill, H.R. 2925, would rigidify the position of physi-

cian networks, in the sense that organizers would seek to establish

networks that fall within the technical requirements of the legisla-

tion rather than those that would ensure maximum patient benefit.

But isn't this iust what the guidelines have done? Don't the guide-

lines artificially induce physicians to structure their networks to fit

within the guiaelines? Six of one and half dozen of another?
Mr. PrroFSKY. That is a criticism of the guidelines that we are

trying to respond to, but I can only come back to the point that I

have made earlier. We think that we should keep an eye on this

market and possibly adjust the guidelines year in and year out. I

don't think legislation can do that. This committee doesn't want to

sit and review this question each year.

Mr. Hyde. Well, what you are saying is that guidelines are more
pliable, more flexible, more manipulable, and we can keep adjust-

ing them, fine-tuning them, whereas legislation is a pretty tough
shot to do, as we all know. That is really what you are saying.
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Mr. PiTOFSKY. That is exactly right.

Mr. Hyde. The other side of that coin is predictability, certitude.

People in the world like to know what the law is, especially people
who have tax problems. They would like to know that next month,
and when they make commitments, they make investments, there

is something to be said for certitude and predictability. That is di-

minished wnen we have these flexible, amorphous, changeable
guidelines. So that is the tradeoff, right?

Mr. PiTOFSKY. Mr. Chairman, that is a very accurate statement
of the tradeoff.

Mr. Hyde. Thank you. In contrast to a doctor's own network
where each doctor is sort of a medical entrepreneur or considered

as such, how is the consumer served by allowing large insurers to

take over the health care marketplace? I understand that their be-

havior is unilateral, one company, Travelers or whatever have you,

but if they sign up 40, 60, 70 percent of the doctors in an area,

where is the consumer choice and how will prices be limited under
that circumstance?
Mr. PiTOFSKY. Well, if the insurance companies really have a

dominant position in the market, and if the insurance companies
act in such a way as to preclude competition

Mr. Hyde. Let's just say one company in a region, let's say in Or-
lando one company signs up 60 percent of the physicians.

Mr. PiTOFSKY. Well, if in fact—well, one reason they might sign

up 60 percent of the physicians is because they are performing effi-

ciently and the market allows them to do that. If they are the only

company in Orlando, and if they use their market power to pre-

clude other forms of health care from entering that market, we
would stand ready to challenge that kind of behavior under the

antitrust laws.

Mr. CoNYERS. Would the Chairman yield?

Mr. Hyde. Sure.
Mr. Conyers. I thank the chairman for yielding on that point.

Let me just extend this hypothetical. Suppose that an insurance
company under discussion sends a letter saying also to the doctors

in the area that if you don't join, this is your last chance and vou
can kiss your opportunity to join this operation goodbye? How does

that affect your response to Chairman Hyde?
Mr. PiTOFSKY. I am not sure how that would play. One prelimi-

nary point: We are getting into complicated areas because of

McCarran-Ferguson and the extent to which antitrust laws apply

to insurance. But the kind of conduct the chairman was describing

it seems to me falls within exemptions to McCarran-Ferguson, and
if it were called to our attention we could do something about it.

Mr. Conyers, on your point, I am not sure. I would have to know
more about the facts there.

Mr. Conyers. Let's just be general enough, to the extent that the

doctors get the word that this is it, my friend, you join this one,

or you can figure out how you are going to survive in a market
where one big player exists and is driving out all the individual

private practitioners.

Mr. PiTOFSKY. It could be, depending on all the facts, it could be

hard negotiating, hard bargaining, or it could be some kind of ar-
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rangement among the members of that insurance coaHtion to drive
out other forms of health care.

Mr. CoNYERS. It could be coercion that comes from size.

Mr. PiTOFSKY. Right.

Mr. CoNYERS. Now, how does the Commission react to that sort
of situation?

Mr. PiTOFSKY. Size, in itself, is not a
Mr. CoNYERS. No, not in itself That the coercion results because

of the size.

Mr. PiTOFSKY. So far we haven't got an antitrust violation. But
if they use techniques resulting from their size to preclude others
from coming into the market, then we begin to have problems.
Mr. CoNYERS. Well, that ought to scare the beans out of every

doctor with a medical certificate in the United States of America.
He can get threatened, he can have—it can be a polite threat, you
know. They can write very artfully a long letter explaining that
"This is it, buddy. You join this Great Lakes Region Association be-
tween now and May 1, or that wonderful opportunity will not exist

for you an)TTiore, and you can figure out where you will be practic-

ing from now on."

Now, if you are telling me that that is all free and wonderful in

this g^eat enterprise of practicing medicine, I think any medical
person hearing this ought to be even more afraid than he or she
could be right now without the hearing.
Mr. PiTOFSKY. Let me expand on what I said before, because I

realize now what you are driving at and I perhaps was misleading.
I was focusing on what the bill was focusing on, which is where per
se ends and rule of reason ends. The h3T)othetical that you gave me
where 60 percent of a specialty in a certain area join under a rule

of reason, that would be a problem, and that is true under our
present guidelines.

Mr. CoNYERS. I would just feel a little happier, Mr. Chairman,
if you could give me some assurance to take back to the doctors in

the Midwest that they don't have to be up against the wall every
time somebody big comes along in the area and says, "It is us. We
are it. We are signing up people a mile a minute. We are going to

be the biggest thing in the area. You can see our advertising. You
know we have got connections with certain other groups here that
we are going to pool everybody in, and here is the deal," and it is

not a very good deal. Then they say, "And, by the way, you have
got 30 days to let us know whether you are interested or not, and
after that it is closed."

Now tell me, Mr. Chairman, that that is OK, then I have got to

get a notice out to all of my doctor friends that, listen to me, that
you are right, you ought to be scared, because I just got it from the
main man in Washington. Talk to me, Mr. Chairman.
Mr. PiTOFSKY. You present a kind of a gray area case
Mr. CoNYERS. Gray?
Mr. PiTOFSKY [continuing]. In which the challenge is that if you

do not join our network now, the boat is going to leave, the train

is going to leave, and you will not get a chance later on. At that
point, I don't think you have an antitrust problem.
Mr. CoNYERS. Well, that is beautiful. That takes care of every

doctor that I know, because you might as well think about the rest
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of it. Just what does he or she do, then, since there is a gray area
that doesn't present a problem?
Mr. PiTOFSKY. You know, as a practical matter
Mr. Co^fYERS. Yes, as a practical matter they go out of business.

That is the practical part.

Mr. PiTOFSKY. No. Usually, in almost every market that I am
aware of, they are not going to be put to that choice because there
are going to be competing networks.
Mr. Hyde. Well, if I may reclaim my time, Mr. Chairman, I don't

want to take an oversimplistic view of antitrust law, but as I un-
derstand it, it takes two or more competing entities or separate en-
tities to combine to create an antitrust violation. That being so, my
concern is that single entities, insurance companies, are increas-

ingly controlling the health care marketplace and antitrust doesn't

reach that problem.
We are talking about doctors who, as I say, are individual medi-

cal entrepreneurs coming together in a network with an HMO to

provide service, and that raises questions of the Federal Trade
Commission and the rest of us. But a single insurance company
can come in, sign up 60, 75 percent of the doctors, and I don't see

that as a good trend. It doesn't serve competition.

So I would simply point that out, that that is something that can
happen and does not advance competition. I think we can agree on
that. We just don't have a remedy for that under the present legis-

lation.

Sort of to summarize, this bill is about providing health care pro-

fessionals with some degree of certainty, legal standards they can
rely on. Many have charged that the guidelines that the Chairman
is defending don't provide the needed certainty.

Now, we know that one of its virtues may be one of its vices.

That is, the guidelines are easily changed. No public comment or

notice is required, no judicial review. Regardless of whether a net-

work gets approved under a guideline, there is no assurance that

a private suit won't be successfully brought to challenge its con-

duct. Those suits subject defendants to treble damages. Don't we
need to give doctors some incentives to try innovative networks by
giving them assurances they won't be found per se illegal?

Mr. PiTOFSKY. I am not aware of a private suit in this area. I

mean, I think that is theoretically a problem, but I am not aware
of any private suits in this area. In terms of clarifying the line be-

tween per se and rule of reason, I have said several times I agree

that clarification in that area would be useful, and that is what we
started the end of last year and that is what we are about.

Mr. Hyde. Well, I thank you.

Mr. CoNYERS. Mr. Chairman, could you allow one final intrusion,

and I apologize. I don't do this oflen.

Mr. Hyde. Surely.
Mr. CoNYERS. Chairman Pitofsky, what if the letter goes out

about this one giant that Chairman Hyde referred to in the area,

and they just happened to leave out African-American medical

practitioners and the letter happens to not go to African-American
practitioners in the area? So the black doctors end up finding out

at the hospital that there is some new wonderful, big, efficient,

highly-supported medical group coming on, but they didii't happen
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to get a letter. Does that raise any problems, antitrust or other-

wise, in your mind, sir?

Mr. PrroFSKY. I don't think it raises antitrust problems. It may
raise other problems in other areas of the law. Could I clarify an
answer I gave you earlier, because I think I may have misspoken.
Mr. CoNYERS. I am waiting with bated breath.

Mr. PrroFSKY. Here it is. I should have distinguished between
exclusive and nonexclusive doctor networks. If the letter goes to all

the doctors in town and says, 'The boat's leaving, you must join our
network, and in joining our network you mustl)e committed to us
and no one else," that may have been what your question was.
That is an antitrust problem.
On the other hand, if the letter says, "Here is an opportunity for

you to join a network, join us," but it doesn't preclude you from op-
erating on your own with some other network, I g^ess that is what
I was thinking of, and at that point it is not an antitrust problem.
I should have Deen clearer when I answered you earlier.

Mr. CONYERS. I thank you very much, and we will continue this

discussion.

I thank the chairman for allowing the intervention.

Mr. Hyde. I thank the gentleman.
Mr. Chabot of Ohio has come in. If the gentleman wishes we

would recognize him.
Mr. Chabot. Thank you, Mr. Chairman. I appreciate that. I have

no questions at this time.

Mr. Hyde. I appreciate that.

Thank you, Mr. Chairman. You have survived the ordeal by fire

very successfully. We thank you so much.
Mr. PiTOFSKY. Thank you, Mr. Chairman, for this opportunity to

testify.

Mr. Hyde. We are going to proceed. It is 11:30, and I have the
high hope and expectation that we can finish with panel 3, if you
can let the hunger pangs exist, we can finish and not have to come
back after lunch. We will try it and see how far we can get.

Our final panel consists of several public witnesses who have
varying perspectives on medical malpractice. First we have Mr.
Fredric Entin, senior vice president and general counsel of the
American Hospital Association. Under Mr. Entin's direction, the

AHA's Office of Greneral Counsel addresses a variety of legal issues

for member hospitals, including antitrust and tort reform.

We also have my good friend, Mr. Philip Corboy, who is with us
here today. Phil is tne immediate past chair of the American Bar
Association Special Committee on Medical Professional Liability,

and will testify here today on behalf of the American Bar Associa-

tion. He is also a former president of the Chicago Bar Association

and has authored numerous bar journal articles, as well as a fre-

quent lecturer and panelist at bar association meetings and medi-
cal seminars.
We also have Mr. George Dikeou. I hope I am pronouncing that

correctly. Am I in the ballpark?
Mr. Dikeou. Dikeou.
Mr. Hyde. Thank you. On behalf of the Physician Insurers Asso-

ciation of America. Mr. Dikeou is the chairman of the legal section

of the Physician Insurers Association of America.
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Also testifying is Mr. Robert Clarke, president and CEO of Me-
morial Health System of Springfield, IL. Mr. Clarke is representing
the Health Care Liability Alliance.

Next, Dr. Joseph Hanss, a board-certified obstetrician and gyne-
cologist who has been practicing for 28 years in Phoenix, AZ. Dr.
Hanss is testifying here on behalf of the American College of Ob-
stetricians and Gynecologists. Dr. Hanss is a past president of the
Arizona Medical Association, and has been very active at the State
level in trjang to get medical reform liability passed.
Mark HiepTer is a partner in the California law firm of Hiepler

& Hiepler. Mr. Hiepler is a plaintiffs attorney, very familiar with
the California medical practice law.

Lastly, we have Ms. Linda Ross. Ms. Ross has brought a claim
against a California HMO for wrongful death relating to mal-
practice, and she will share her personal experiences with us.
We look forward to hearing from all of you on these important

issues. Mr. Entin, I will recognize you first for 5 minutes of oral
testimony. I would hope that all of the witnesses could confine
their statements in chief to 5 minutes. Your full statement will be
made a part of the record in its entirety. And so, Mr. Entin.

STATEMENT OF FREDRIC J. ENTIN, SENIOR VICE PRESIDENT
AND GENERAL COUNSEL, AMERICAN HOSPITAL ASSOCL\TION
Mr. Ente^. Thank you, Mr. Chairman. I am Fred Entin, general

counsel for the American Hospital Association. The AHA has over
5,000 members, including hospitals, health care systems, networks
and other providers of care. We are pleased to present our views
on the reform of the health care liability system.
We have specific proposals in our written testimony, most of

which would appear in the bill that passed the House last year. We
particularly support provisions to provide for a cap on noneconomic
damages and for reform of the—to fair share liability, eliminating
the joint and several rule. We commend the chairman and the com-
mittee for its leadership in this endeavor.
The health care liability system is seriously flawed. It fails to

compensate injured patients fairly or effectively. Some never re-

ceive the compensation they are entitled to. Others are com-
pensated excessively.

Before I became general counsel of the AHA, I practiced medical
malpractice defense in Cook County, IL. It was my experience that
in many cases we were taking to trial cases where the alleged inci-

dent occurred 10 to 12 years prior to the time we reached trial. Any
system that gets money to those who deserve so delayed is cer-

tainly not working very well.

The failures of this system are reason enough to push for reform.
But if we put this issue in a larger context, the need for reform be-

comes even more compelling. It would be a mistake to address the
issue of liability reform in a vacuum.
As has been mentioned by members of this committee in this

hearing, during the last 3 years Confess has debated indepth the
issue of health care reform. During tne course of the last year, the
issue of the budget has been debated, where Medicare and Medic-
aid expenditures have been the center piece. No legislation has oc-

curred. There has been no budget agreement, but there is consen-
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sus, I believe, that has emerged that the health care system is too
costly and that access to care poses a serious threat to the well-
being of many Americans.

Let us remember that the health care liability system does not
exist by itself. It is part of the American health care system. The
costs of the liability system are borne directly by those who engage
in the health care system. That means hospitals, physicians and
patients. At a time when the system is trying to achieve greater
efficiencies to reduce costs and deliver basic services, we cannot ig-

nore the fact that the liability system adds costs and denies to
whole communities basic medical services.

This country is demanding reform of the health care system. The
liability system, in our opinion, presents a barrier to that change.
The threat of lawsuits and the way the current health care liability
system handles them has a dramatic impact on access.
Many providers are afraid to fully practice their profession be-

cause of potential liability claims, especially in high risk speciali-
ties. Some providers are unwilling to practice their specialities at
all because of increasing malpractice premiums. A liability system
that intimidates the delivery of certain specialities does a disserv-
ice to us all.

At the same time the liability system is hurting access to care,
it is also increasing the cost of care. Lawyers Weekly USA, a trade
publication, reports that health care cases accounted for 5 of the
10 highest awards in liability last year.
Median awards in malpractice increased by 40 percent last year.

Over the last 5 years, the annual rate of increase in malpractice
cases is three times that in other tort cases. I can suggest that
there is no logical explanation for this disparity, except that we
have a system that is out of control and awarding those who win
lottery-like recoveries.

The costs of the health care system are also artificially bloated
due to the cost of defensive medicine. Many physicians and other
providers make decisions anticipating what the legal system m.ay
require rather than the needs of their patients. It has been esti-

mated that defensive medicine added, in 1991, as much as $25 bil-

lion to the cost of health care.

AHA believes that the problems with our current liability system
can be addressed through a number of initiatives. Many of those
have been shown to be effective in places like California through
the MICRA reforms. Prominent among those is the cap on non-
economic damages, which after being studied has shown that ex-
penditures have fallen in those States where there is a cap, and no
compromise to patient safety has been observed.
We also would urge further development of practice parameters,

especially those parameters that would raise a presumption that
the standards of care have been met. We would urge a reexamina-
tion for fair share liability to protect deep pockets such as hospitals
and prevent irresponsible providers from going bare of insurance.
The health care liability system needs a massive overhaul. Provi-

sions as being examined by this Congress are important measures
to address the problems of the liability system and to achieve the
efforts and the needs of health care reform in general. We urge the
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members of this committee and the Congress to continue your im-
portant efforts.

Thank you, Mr. Chairman.
Mr. Hyde. Thank you very much, Mr. Entin.
[The prepared statement of Mr. Entin follows:]

Prepared Statement of Fredric J. Entin, Senior Vice President and General
Counsel, American Hospital Association

Mi'. Chairman, I am Fredric J. Entin, senior vice president and general counsel of the

American Hospital Association (.AHA), whose membership includes 5,000 hospitals, health

care systems, networks and other providers of care I am plea.sed to present our view of how

and why the current health care liability system should be reformed.

This country's health care system is undergoing rapid change. At AHA, we are working to direct

the forces of change toward community-based health networks that integrate the financing and

delivery of care We believe that, by bringing providers together into such networks, we can knit

the now-fragmented system together for patients and provide care more efficiently and cost-

effectively.
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To do this, we must address the high cost, inefficiency and inequity of our health care liability

compensation system The AHA believes that the existing health care liability system fails to meet

its goals of compensating injured patients fairly while also deterring bad health care practices.

We need health care liability reforms that will encourage physicians and other practitioners to

practice high-quality medicine without fear of unfounded or excessive liability.

The situation is getting worse Median jury verdicts increased 17 percent from 1994 to 1995 and

the largest increase was in awards for health care liability cases The median verdicts in those

cases rose from $356,000 in 1994 to $500,000 in 1995, an increase of 40 percent The news is

especially bad for hospitals According to Lawyer 's Weekly USA, a trade publication, health care

cases accounted for five of the ten highest awards in all jury verdicts last year Four of the awards

were against hospital defendants; the fifth was against a health plan. Those awards rangec^from

$40 million to $98.5 million each.

Clearly, the time for health care liability reform is ripe AHA commends Chairman Hyde, the

Judiciary Committee and the House of Representatives for recognizing this We thank those

members who worked for reform over the past year, specifically in debating H R 956, the

"Common Sense Legal Standards Reform Act of 1995 " The House passed two amendments

important to hospitals and other providers: a $250,000 cap on non-economic damages in health

care liability cases, and a "fair share" amendment, which changed some joint and several liability

to proportionate liability, no longer allowing a defendant responsible for as little as one percent of

total fault to be held responsible for paying an entire award And, for the first time, health care
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liability reform reached the floor of the US Senate We are encouraged by this progress, and

urge you to continue these efforts

The Need for Change

The US heahh care system is unique, both in its strengths and weaknesses We have a wealth of

health care facilities and highly trained personnel, and have long been recognized for the high

quality of health care we provide Our health system encourages clinical innovation and is known

for state-of the-art treatments and technologies At the same time, however, we have created

unrealistic expectations. When treatment fails to meet those expectations, very often the result is

a lawsuit.

The effect of litigation threat — and of the way our current health care liability system handles

lawsuits — goes far beyond economics The system today has a dramatic impact on access to

care Many health care providers are afraid to fully and freely practice their trade because of

potential liability claims, especially in high-risk specialties. Some providers are simply unwilling

to practice in their specialty areas because of increasing malpractice premiums and the threat of a

lawsuit Many communities are therefore left underserved, with little or no access to appropriate

health care services For example, obstetricians working in Virginia, which has a reasonable limit

on total damages, cannot afford to practice here in Washington, where annual malpractice

insurance costs are $70,000 — more than most people earn in a year.
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Consequently, patients are often left to patch together services in a variety of settings fi-om

unconnected providers, or fi-om providers who are not properly trained in specialty areas In

order for providers to be able and willing to deliver appropriate health care services in all specialty

areas, the threat and burden of malpractice suits must be eased.

At the same time that the health liability system is hurting access to care, it also is increasing the

cost of care. Many physicians and other providers practice "defensive medicine" in order to shield

themselves fi-om lawsuits. In other words, they order tests or provide services not because the

services are medically necessary, but because they may protect the provider in case of litigation.

Many opponents of reform fear that quality of care will suffer if reforms are implemented But a

new study shows that in states that have reformed their health care liability laws, lower health care

costs have resulted, with no significant impact on health outcomes The study was performed by

researchers at the Stanford University Graduate School of Business (Kessler and McClellan, "Do

Doctors Practice Defensive Medicine?" Quarterly Journal of Economics (forthcoming)) In states

that implemented caps of $250,000 or $500,000 for non-economic damages like pain and

suffering, along with other reforms, the researchers found that hospital expenditures for elderly

people with heart disease fell by about 5 percent, without compromising patient safety

An earlier Lewin-VHI, Inc study, "Estimating the Costs of Defensive Medicine," indicated that

the nation could shave its health care bill by as much as $35 8 billion over five years, if the

practice of defensive medicine were reduced
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Other studies of our health care liability system agree that the current system hurts providers'

ability to make quality health care available to all Americans while effectively managing health

care costs See, for example: (Saks, Michael J., "Do We Really Know Anything About the

Behavior of the Tort Litigation System--and Why Not''," University of Pennsylvania Law Review

Vol 140 (4), April 1992 ); (Patients, Doctors and Lawyers; Medical Injury, Malpractice

Litigation and Patient Compensation in New York (1990) (Harvard Medical Practice Study)); and

(Medical Malpractice: Characteristics of Claims Closed in 1984, General Accounting Office,

GAO/HRD 87-55)

People injured by negligent care are entitled to fair and prompt compensation, but all parties

should have the right to a fair and cost-effective dispute resolution process. Unfortunately, the

current health care liability system:

• costs far too much and works much too slowly;

• threatens access to health care, especially higher-risk services such as obstetrics and

emergency room care,

• fails to provide access to the legal system, or fair compensation, to most patients injured

by medical malpractice, while providing exorbitant awards to a few;

• cannot promptly or cost-eflFectively identify unfounded claims;

• fails to adequately promote quality health care or protect patients from avoidable injuries;

and
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adds billions of dollars annually to the national health care bill in health care liability

premium costs by encouraging doctors and other medical professionals to practice

"defensive medicine" as a hedge against potential lawsuits.

Uniform Standards for Health Care Liability

AHA endorses the following health care liability principles as essential to reforming the health

care liability system;

A cap on non-economic damages
. AHA supports full and fair compensation for all economic

"out-of-pocket" losses suffered by patients who are injured as a result of malpractice Reform

should include unlimited economic damages and up to $250,000 for intangible, non-economic

damages such as pain and suffering. Such a ceiling would not prevent people from recovering the

necessary funds to pay for medical expenses, lost wages, rehabilitation costs, or other losses

suffered as the result of a health care injury.

The cap would ensure that plaintiffs are justly compensated for actual economic losses that are

incurred, while preventing "mnaway" awards for noneconomic damages, and allowing health care

dollars to be better spent on patient care. Limits on non-economic damages, according to a

report by the Office ofTechnology Assessment ("Impact of Legal Reforms on Medical

Malpractice Costs," OTA report. Sept. 1993), are the single most effective reform in containing

health care liability premiums.
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Modification of joint and several liability . The "joint and several rule allows any defendant to be

pliable for the entire amount of an award, regardless ofhow small that defendant's share of the

fault may be As a result, the rule generally punishes a co-defendant (or a sole defendant) who is

» fully insured or has substantial assets — the so called "deep pocket" defendant For some

. ^jroviders, this removes any incentive to carry full liability insurance coverage

,Under the current system, some providers can choose to either underinsure themselves or "go

bare," by holding no insurance at all Then, when a large award is made to a plaintiff, the "deep

. pocket " defendant ~ often a hospital ~ is made to pay most or even all of the award, beyond its

. fair share and regardless of whether it has been found substantially at fault. As a matter of

^fundamental fairness, we strongly urge that the joint and several rule be abolished in favor of

j

^proportionate -- or "fair share" — liability, where liability is commensurate with fault.

Periodic payments Traditionally, judgments in medical malpractice cases have required lump sum

payment of damages for the plaintiffs past and future losses. Periodic payments would allow

compensation to be made in intervals rather than a lump sum, permitting settlements to be geared

Uo a plaintiffs needs over the course of his or her life In addition, because periodic payments can

I
;be funded through an annuity, future needs can be fully met at a considerably lower cost to the

, health care system.

: -£limination of the collateral source rule The collateral source rule prevents a court or jury from

taking into account the fact that part of the plaintiffs expenses are already covered by another
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source ~ such as health insurance, disabihty compensation, and income protection insurance ~

when determining the amount of damages to be awarded The effect of the rule is to award a

double recovery for payments from these other sources.

AHA supports a direct offset of all collateral sources, so that an award made to a plaintiff is

automatically reduced by the amount of these other payments Certain collateral sources such as

Social Security and life insurance benefits would be exempt In addition, credit would be given

for premiums or other payments that have been made by the plaintiff to obtain the collateral

benefits This provides appropriate awards without allowing a plaintiff to "double-dip" by

collecting duplicate compensation from multiple sources.

Regulation of attorneys' fees Under the current health care liability system, patients awarded

compensation are often shortchanged. Money that should go toward their long-term care goes

instead to pay attorneys' fees This is because, traditionally, attorneys in liability cases are paid

through contingent fees, through which a successful attorney receives a percentage of the

plaintiffs award.

Under this payment scenario, the amount of the contingency fee reduces the amount of money

that goes to the injured plaintiff. It is important to establish a schedule for attorney's fees that

ensures adequate compensation for the plaintiff, proper representation for health care liability

claimants, and reasonable attorneys' fees. Such a schedule would allow the plaintiff to receive a

greater portion of the recovery amount that is awarded.
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Additional ton reforms AHA supports a uniform statute of limitations in health care liability

cases Standard rules should require that claims be filed within one year of the date an injury is

discovered, with an outside limit of three years from the date an injury occurred Extra time

would be allowed for claims for children under six, who may not be able to communicate the

existence of an injury, and claims where something with no therapeutic purpose is left in a

claimant's body and not discovered for years.

AH.A also supports the concept of certifying expert witnesses for any claim filed, whether through

the civil justice system or a conflict resolution proceeding An expert witness must be

accompanied by an affidavit from a qualified expert, asserting that the claim brought forward has

merit Affidavits of merit that are filed with complaints will help screen out frivolous lawsuits In

addition, AHA supports appropriate limits on punitive damages

To incorporate these principles, federal preemption of existing state laws is necessary Many

states have been unsuccessful in adopting health care liability reforms, while others have

implemented significant reforms Federal law should create a "floor" by preempting

corresponding provisions of state law urJess the state law is more effective This would allow

states to implement standards that meet their needs, while providing a minimum level of reform in

all health care liability actions Clearly, because the federal government pays for one-third of all

health care provided in this country, federal-level reform is in the best interest of taxpayers
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Essential Provisions for Health Care Liability Rerorm

We believe that, in addition to the uniform standards mentioned above, the following issues are

key to health care liability reform:

Patient safety reforms Health care liability reform must promote patient safety and quality of

care Adverse outcomes can be reduced through continuous quality management, strengthening

public and private systems that gather and analyze risk-factor data, and appropriate follow-up

action To this end, AHA supports requiring states to establish patient safety programs.

And. licensed professionals should be required to participate at least once every three years in

programs tailored to their particular profession and specialty area of practice In addition, each

liability insurer should provide or endorse risk-management programs for its insured, and every

health care facility or institution should be required to have in effect a risk management program.

Conflict resolution mechanisms (sometimes referred to as ADR - alternative dispute resolution):

Health care liability reforms must do more than rein in damage awards They must also make the

process work more smoothly. Bringing liability claims to court is often inefficient, costly and

renders unpredictable results Nontraditional approaches that either remove claims resolution

from the courts altogether, or make court cases move more quickly, can play an important role in

reforming the health care liability system Conflict resolution mechanisms are intended to give

patients choices other than going to court, making the resolution of health care liability claims

speedier, more fair, and more cost-effective
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AHA supports the continued development of successful conflict resolution programs for health

care liability through federal support of demonstration projects. These projects should evaluate

the merits of proposals designed to divert claims from the civil justice system and resolve them

faster and in a more cost-efificiem manner States should maintain the flexibility to design systems

that best meet their needs

Practice Daram<>te.rs/guidelines: The development and implementation of medical practice

parameters, coupled with other health care liability refonns, is essential to reforming health care

liability Medical practice parameters are guidelines for patiem treatment, developed to provide a

framework for clinical decision making. Practice parameters can help ensure that quality care is

provided, and can help reduce the cost of that care. AHA believes that physicians and other

providers who can demonstrate compliance with a practice parameter or guideline should be able

to present that compliance as an affirmative defense in a lawsuit

Adoption of medical practice parameters, along with other liability system reforms, would help

discourage or eliminate spending on unnecessaiy services by reducing the practice of defensive

medicine With practice parameters to follow, providers would be less likely to flimish services

beyond the appropriate treatment called for in the guidelines. Practice parameters would also

enhance access to high-risk specialty services by making physicians less inclined to stop providing

these services.
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Conclusion

Health care liability reform can play a key role in improving health care by helping reduce the high

cost, inefficiency, and inequity of our current compensation system. Billions of dollars in health

care savings and enhanced access to care can be achieved by changing the liability laws to

discourage or eliminate spending on unnecessary services, and to reduce practitioners' fear of

providing high-risk services.

Like many other complex issues of health care reform, health care liability demands a federal

solution to ensure that all Americans have access to a system that compensates patients

adequately and equitably A package consisting of federal tort reforms for malpractice claims,

implementation of patient safety mechanisms, exploration of conflict resolution mechanisms, and

the development of effective practice guidelines will go a long way toward improving not just the

health care liability system, but the health care system as a whole.
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Mr. Hyde. Dr. Hanss.

STATEMENT OF JOSEPH W. HANSS, JR., MJ)., ON BEHALF OF
THE AMERICAN COLLEGE OF OBSTETRICLVNS AND GYNE-

COLOGISTS

Dr. Hanss. Mr. Chairman, members of the committee, I am Jo-

seph Hanss. I am a practicing obstetrician gynecologist from Phoe-

nix, AZ. I am testifying on behalf of the American College of Obste-

tricians and Gynecologists [ACOG], an organization representing

more than 37,000 physicians and other health care professionals

dedicated to improving women's health.

I wish to thank Chairman Hyde and the committee members for

your interest in this problem and for giving me the opportunity to

testify about a problem that demands to be rectified: the adverse

effects of the liability crisis on obstetric care. I think the best way

to tell you the problem with the current system is through my per-

sonal story, that of a primary care obstetrician-gynecologist.

I have been in practice in Arizona for 28 years. During that time,

I have been very active in trying to get medical liability reform en-

acted at the State level. We have been successful in getting three

minor reforms passed, only to see each of them struck down by the

Arizona State Supreme Court because they were found unconstitu-

tional. Although I normally count myself as one who believes that

it is best to have decisions made on the State level, the inaction

I have witnessed on liability reform has forced me to appear before

Congress today and plead for Federal reform.
, ,.,.

Without medical liability reform, I have seen my liability insur-

ance premiums steadily increase to a point where I can no longer

absorb the cost. I am forced to increase mv patients' fees.

Unlike many of my colleagues, I still practice obstetrics even

though my liability premium will be more than $46,000 this year.

As of 1985, Arizona lost 21 percent of its rural obstetrical providers

because of the problems related to increasing liability costs. This

isn't a problem that only affects my State but every State that has

underserved populations.
. <- j

Less obstetric providers means that pregnant women cannot tmd

anyone in their locale to take care of their high-risk pregnancies

or even to get prenatal care. Patients, your constituents, are the

ones who ultimately suffer from the lack of Federal liability reform.

The time has come to enact Federal reform and provide relief tor

the millions of patients who would benefit from it.

According to a 1992 survey of ACOG, the membership who were

polled 12.3 percent of Ob-Gyn's had quit obstetrics and almost one-

quarter had decreased the amount of high-risk obstetric care pro-

vided solely because of the risk of malpractice. The same survey

showed that almost 80 percent of my board-certified colleagues,

physicians who go through a rigorous certification process to dem-

onstrate indepth knowledge about women's health, had at least one

claim filed against them. In New York, nearly 90 percent of Ub-

Gyn's have been sued, the average being four times. Clearly, the

problem is not the bad doctor. While it has never been safer for a

woman to have a baby, it has never been riskier for a doctor to de-

liver one.
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I decided to become an obstetrician-gynecologist when I did a ro-
tation in Ob-Gyii as an intern. After 28 years of practice, I still con-
tinue to get excited about delivering babies. This joy is diminishing,
however, with the delivery suite becoming a battleground and pa-
tients and physicians pulled apart by an adversarial tort system.
I am beginning to wonder how long I will continue. Every time I

deliver a baby or pick up a scalpel, I put my entire practice and
my family at risk.

It would be unconscionable if Congress doesn't enact Federal tort
reform. With each day of inaction, liability risks and rising insur-
ance premiums will continue to drive out dedicated professionals.
We cannot allow this situation to deteriorate further and jeopardize
the health of women and their babies in this country. To avoid this,

uniform Federal standards of tort reform need to be enacted, as we
have detailed in our written statement.

In closing, I urge Congress to seize this opportunity and pass
meaningful tort reform. The system is badly broken. Patients are
pajdng for it, and it is time for the Federal Grovernment to step in
and fix it once and for all.

On behalf of women seeking obstetric and gynecologic care in
this country I beg you to pass legislation that will give them access
to care, care they want and so rightfully deserve.
Thank you, Mr. Chairman.
Mr. Hyde. Thank you, Doctor.



124

[The prepared statement of Dr. Hanss follows:]

PREPARED STATEMENT OF JOSEPH W. HaNSS. JR., M.D ON BEHMjF OF THE

AMERICAN College of Obsttetricians and Gynecologists

Chairman Hyde and Members of the Committee. I am Joseph Hanss, Jr., MD, a practicing

obstetrician-gynecologist from Phoenix, Arizona. I am testifying on behalf of the Amencan College

of Obstetricians and Gynecologists (ACOG). an organization representing more than 37,000

physicians and other health professionals dedicated to improving women's health. I wish to thank

the Chaimian of this Committee and the Members for your interest in antitrust and medical liability.

While I am taking the opportunity today to focus my testimony on a problem that demands to be

rectified - the adverse effects of the liability crisis on obstetric care - I want to say for the record

that ACOG supports antitrust refomi and urges Congress to enact legislation to allow physicians to

deal with insurance companies on a level playing field.

I think the best way to demonstrate the problems associated with the liability system is through my

personal story. I have been in practice in Arizona for 28 years and have been very active at the

state level in trying to get medical liability refomn passed because of its devastating effect on the

practice of obstetrics. Since I've been in practice, I've seen my medical liability insurance

premiums steadily increase to a point where I can no longer absort) the cost and am forced to

increase my patients' fees. This not only affects my Medicaid and Medicare patients, but also my

private pay and third party insured patients. Despite Arizona's liability crisis, I still practice

obstetrics, even though I will pay more than $46,000 this year for my liability insurance premium.

To break this down for illustration's sake, based upon the number of hours I work, more than half

of what I receive as reimbursement for an office visit goes to pay my liability insurance premium.

However, my liability premium pales in comparison to colleagues of mine who practice in New

Yori< and Florida - their yeariy premiums can be as high as $121 .000 and $1 30.000, respectively.
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Arizona is a case study as to why we need medical liability reform on a federal level. The Arizona

state legislature has repeatedly tried to enact tort reforms - limited tort reforms - but has been

stymied by a state constitutional provision declaring "no law shall be enacted in this State limiting

the amount of damages to be recovered for causing the death or injury of any person." This

provision was used by the Arizona Supreme Court to strike down a law that allowed periodic

payments of medical malpractice judgments five years after the law was enacted. This was

extremely unfortunate.

After having just a minor tort reform for five years, the medical community saw a tangible benefit

from the periodic payments law. The proof that this tort reform reduced costs came after the

periodic payments bill was enacted in 1989; medical liability malpractice insurance rates

immediately deaeased by 5% and remained that way for the next five years. Now that the

Supreme Court declared periodic payments unconstitutional just one year ago, we expect to see

an increase in these insurance premiums sometime this year.

This looming liability insurance increase concerns me because my patients cannot continue to

absorts these types of cost increases. However, without medical liability reform, they are going to

continue to bear the bmnt of a tort system out of control.

In light of what is "not happening* in Arizona, I am here today because t am concerned about my

ability to continue to serve my obstetric patients. Some of my colleagues have given up the

24-740 96-5



126

practice of obstetrics; others, the practice of medicine. Close friends have moved to Maine and

California to practice because those states have enacted medical liability refomri. This problem

has hindered Arizona for years; in fact, by 1985 Arizona lost 21% of its mral obstetric providers

because of the problems related to increasing liability costs. Unless the federal government

begins to address the problems related to medical liability, I am afraid that many other colleagues

and I will be forced to make similar choices. Let me briefly descrit)e the problem and suggest what

can be done to address effectively the current medical liability situation.

According to a 1992 survey of ACOG's membership, 12.3% of obstetrician-gynecologists

nationally had quit obstetrics and almost one-quarter had decreased the amount of high-risk

obstetric care they provide because of the risk of malpractice. The same survey showed that

almost 80% of my board-certified colleagues - physicians with demonstrated knowledge in

women's health and who have gone through a rigorous certification process - had at least one

claim filed against them. In the state of New YorK neariy 90% of obstetrician-gynecologists have

been sued, with the average number of suits filed against these New York doctors being four.

Cleariy, the liability crisis is not primarily due to the "bad doctor," since the current system

demonstrates that a physician's chance of being sued for medical malpractice bears little relation

to whether the physician has been negligent

The major problem is neither mine nor even that of the obstetrician-gynecologists who have quit

obstetrics because of malpractice concerns. TTie problem is for our patients who ultimately suffer

from the liability situation - those who have difficulty finding an obstetrician-gynecologist to treat
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their high-risk pregnancies, and those for whom obstetric care is unaffordable because of the

liability premiums their obstetrician-gynecologists have to pay. The bottom line is that pregnant

women in many areas of the country are having difficulty obtaining prenatal care. This is certainly

true in Arizona. While it has never been safer for a woman to have a baby, it has never been

riskier for a doctor to del iver one.

I decided to become an obstetrician-gynecologist after I did a rotation in ot>-gyn as an internal

medicine resident The first time I helped deliver a baby sealed it in my mind that my calling was

to be an ob-gyn. There are few experiences in life that can match the satisfaction and joy of

delivering children into this worid.

But lately this joy has been diminished. The delivery suite has become a battleground, with

patients and physicians pulled apart by an adversarial tort system. Obstetric care will become

unaffordable and unavailable if we allow liability risks and insurance premiums to continue to drive

out dedicated professionals. We cannot allow the situation to deteriorate further and jeopardize

the health of women and their infants in this country.

Although I am pleased and heartened that the Committee is holding these hearings, I remain

concerned about Congress' inaction on enacting federal tort reforms. ACOG has testified on the

importance of medical liability reform numerous times; yet we have not seen any medical liability

reforms enacted into law. I realize ttiat the House of Representatives has passed significant tort

reforms that would help bring medical liability insurance rates down, but no one will benefit from
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this action unless the House insists that these reforms make it through the conference report

process and get signed into law.

The current system for compensating injured parties is time-consuming, with average delays of

almost five years in ob/gyn cases before payment is made. It is also inefficient, with as little as

28% of the malpractice premium dollar going directly to the injured parties. Furthermore, the

medical malpractice lawsuit rate has doubled since 1982, even though it has been shown that

60% of these claims have no merit and are dosed without payment The system is broken,

patients are paying for it, and it is time for the federal government to step in and fix it, once and for

all.

ACOG believes the following reforms are needed in order to ensure our tort system works for all

involved parties.

A Cap on Noneconomic Damages

Without a cap on noneconomic damages, real reform to our legal system is in jeopardy. A cap

would curtail the rising cost of malpractice insurance, thus ensuring that access to care,

particularty maternity care, is available to all women. California's adoption of a $250,000 cap on

noneconomic damages more than twenty years ago has allowed the state to control its medical

liability insurance costs. Studies have shown that California's cap affects less than 2% of the

cases filed, but it has been instrumental in weeding out the "lottery" cases from meritorious suits.
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The former Office of Technology Assessment stated in its September 1993 background paper,

"impact of Legal Refomns on Medical Malpractice Costs,' that a cap on noneconomic damages

"consistently...reduced malpractice cost indicators.' Furthermore, the paper suggested that losses

for noneconomic damages, such as 'pain and suffering,' are difficult to quantify. It concluded that

"juries are provided no clear standards for determining them,' and that the "emotional desire of the

jury to do something for the victim often causes unduly high awards.' The OTA has been proven

correct this year - for the second year in a row, jury verdicts grew - climbing 40% to $500,000 for

all medical liability cases, according to Jury Verdict Research, a firm that tracks trials and their

awards. This same study reported that the median jury award in liability cases involving childbirth

was $1.3 million - more than twice the amount for the next highest category. Clearty, with juries

awarding sums like this, liability rates are going to continue to be kept artificially high.

A cap on noneconomic damages does not limit in any way recovery for economic losses, such as

medical care expenses, rehabilitation, or lost income. It is a reasonable approach since the

piaintifF still receives full compensation for economic damages. ACOG believes $250,000 is a

reasonable cap on noneconomic damages.

Periodic Payment of Awards

ACOG also supports periodic payment of awards since they provide another w/ay to reduce the

costs of liability actions while assuring that the plaintiff receives a fair recovery. As I mentioned

earlier, this reform resulted in a 5% decrease in malpractice insurance during the brief time it was

in effect in Arizona. In addition, if the tort award for future damages is paid out over time rather
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than all at once, both the plaintiff and defendant benefit. The plaintiff is assured that money will be

there when it is needed and the defendant's payout is made more predictable.

Mandatory Collateral Source Offset

ACOG supports elimination of the collateral source njle to allow for a mandatory offset against

awards for compensation received from other sources. This reform would require any defendant

to introduce evidence of a claimant's receipt or potential receipt of reimbursement from health or

disability insurers for losses resulting from an injury. As it stands now, the collateral source rule

allows plaintiffs double recoveries since they can recover from government or private insurance

companies and also in tort To the extent that injuries are compensated more than once,

insurance costs for all are increased.

Reform of the Statute of Limitations

Reform of the statute of limitations for malpractice claims to be brought to court is greatly needed.

This is important to ob-gyns, both for cases involving adults and minors. Specifically, ACOG

advocates that a claim must be filed within two years of the date by which an alleged injury should

have reasonably been discovered, but in no event more than four years from the time of the

alleged injury. In the case of alleged injury to children under four years of age, a claim could be

brought until the child's eighth birthday.

Some states' statutes of limitations for medical liability claims permit plaintiffs an extraordinary

amount of time within which to bring suit, particulariy in the case of minors where some
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jurisdictions allow a suit to be brought beyond the age of maturity. For an alleged injury at birth,

actions can be brought in some jurisdictions, including my state of Arizona, after more than twenty

years. Such cases are obviously difficult to defend. Even good memories fade after twenty years,

the whereabouts of all relevant parties may not be known, and medical practices nay have

changed dramatically. This "long tail" phenomenon presents major problems for insurers in

establishing rates and reserves and for defendants in producing evidence and witnesses.

There are also similar problems with a liberal "discovery rule," which may toll the statute until an

injury is discovered or reasonably should have been discovered. Our limits would allow a

reasonable time for actions to be brought, while providing a point beyond which a suit cannot be

brought This is, in our view, fair to all parties.

Sliding Scale Limits on Plaintiff Attorney's Continoencv Fees

Originally, the contingency fee was meant to allow all people, regardless of income, the ability to

seek redress in the court system. However, the current contingency fee system is not serving this

function well, if at all. Most people with small claims never get access to the civil justice system

because the contingency fee causes lawyers primarily to be interested in "lottery" cases. AGOG

supports a sliding scale to limit contingency fee to ensure that patients, not lawyers, receive the

bulk of av^rds.

'Clear Use of and Convincing* Evidence as Burden of Proof for 'Drop-In Deliveries'

Elevating the burden of proof to "clear arxl convincing" from the current "preporxlerance of evi-
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dence" would improve acx:ess to obstetric care, especially for women who reside in underserved

areas. Under wtnat is known as the "special obstetric rule,' an obstetric provider, who provides

labor and delivery care to a woman he or she has not previously treated during her pregnancy, is

given the benefit of a slightly elevated standard of proof - dear and convincing evidence.

Deliveries are unpredictable. What begins as a normal delivery can quickly become high risk.

During the prenatal period, obstetric providers learn as much as possible about the patient and her

pregnancy to limit surprises and anticipate the problems that might occur during labor and

delivery. One of the most stressful situations an obstetric provider can face is delivering the baby

of a woman whom he or she has not seen before and for whom no medical records are available.

However, changing the burden of proof in no way hinders a woman from recovering full damages if

she was negligently injured.

During Senate debate on HR 956, the only amendment that passed that body with a filibuster-

proof vote was an amendment that allowed for this special obstetric mle. Passing by a margin of

61 to 39, support for such a provision ran the gamut of the political spectrum. Obviously, with this

kind of support it would seem natural for the House to support a similar provision.

Grants to States to Set Up Alternative Dispute Resolution (ADR) Systems

Our current medical malpractice system needs innovative mechanisms for determining whether

individuals are negligently injured in the course of receiving health care services, and

compensating those who are determined to have been negligently injured. ACOG supports
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availability of grants to states to develop ADR systems, such as fault-based administrative, defined

catastrophic injury compensation, early offer and recovery, or binding arbitration.

Conclusion

I hope today's hearing shows there is a serious interest in federal tort reform and demonstrates

this Committee's commitment to passage of real medical liability reform. This issue has been

pondered by Congress since the ISSCs. Certainly, with the Republican's Contract With America

advocating for "common sense legal reform,' it only makes sense to enact comprehensive legal

refomn at once rather than doing it in a piecemeal fashion. Even in the Chairman's home state of

Illinois, wide-ranging tort reform was enacted last year that included most of the reforms I have

discussed today.

As an advocate for decision-making at the state level, I am convinced that the federal government

must intervene on medical liability reform. Otherwise, state-level reforms will continue to be

blocked or struck down (as in Arizona's case), and the nation's health care costs will continue to

climb. Since the House has taken the lead on the medical liability reform issue by passing a cap

on both noneconomic and punitive damages, it is my hope you will finish the job you set out to do

in the Contract With America - get real medical liability reform legislation passed and signed into

law.

In closing, I urge Congress to seize the opportunity and pass truly meaningful tort reform - today's

deplorable liability situation can no longer wait. Without it, you are imposing a disservice for both

10
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those who seek and those who provide health care services On behalf of the women seeking

obstetric and gynecologic care in this country, I beg you to pass legislation that will allow them

access to the care they want, need, and deserve.
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Mr. Hyde. Mr. Dikeou.

STATEMENT OF GEORGE D. DIKEOU, GENERAL COUNSEL,
COPIC INSURANCE CO., ON BEHALF OF PHYSICIAN INSUR-
ERS ASSOCIATION OF AMERICA
Mr. Dikeou. Mr. Chairman, members of the committee, my name

is George Dikeou. I am appearing on behalf of the Physician Insur-
ers Association of America, PIAA. PIAA represents 54 companies
throughout the United States that provide medical malpractice in-

sursmce to physicians and dentists. These companies collectively
represent about 235,000 physicians throughout the United States.
I am also a board member and general counsel to the Colorado
company which is a member of PIAA, and I am here to testify in

favor of Federal tort reform.
I thought perhaps it might be of interest to the committee to talk

about the Colorado experience. Since 1988, Colorado has had very
comprehensive and effective tort reform. Our tort reform was a
product of a study done in 1987 and 1988, funded by the National
Institutes of Health and conducted bv both the University of Colo-
rado School of Medicine and the Colorado Department of Health.
The study was published and tendered to the Governor's office and
to the legislature in February 1988, and the conclusions of that
study sent shock waves, I think, throughout the State.
The conclusions of the study were as follows: That 21 percent of

all physicians delivering babies had left that specialty practice dur-
ing the prior 5 years. The reasons cited for that departure were in-

creases in insurance premiums, uncertainty concerning the avail-

ability of insurance, and the fear of lawsuits.
The study went on to find that if a pattern of increased pre-

miums continued—and I might put this in some perspective. In
1986 the Hartford Co. increased premiums in Colorado 473 percent
in one year. My own company increased premiums 76 percent in

1986 and 57 percent in 1987. The study concluded if that pattern
of increase continued, 63 percent of the physicians doing obstetrics,

delivering babies and doing prenatal care, would stop doing that
specialty.

The other consequence in Colorado would be that 42 of 63 of our
counties would no longer have obstetrical service. It was also pre-

dicted that 6,300 women in the State of Colorado would have to

drive 52 or more miles each direction in order to secure obstetrical

care.

As you might imagine, this study had tremendous impact on
what happened in our legislature, and we passed in 1988 very com-
prehensive tort reform.
Our tort reform contains many of the provisions advocated to you

by the Physician Insurers Association of America. We do have a
$250,000 cap on noneconomic loss. We have proportionate liability.

The jury is instructed to apportion liability among all tort feasors.

We have periodic payments. We have some control over collateral

source. We have an effective statute of limitations, and we have ef-

fective control over punitive damages. We do not have contingent
fee limitations.

I think it important, real quickly, to show you the effects of tort

reform in Colorado, and I have one chart that I will tender to the
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clerk. I know you won't be able to see this, but it is not in our
budget to have elaborate displays.

In 1988, when tort reform was passed, an obstetrical physician
in Colorado paid $62,000 in premiums. In 1996, the rate is $30,000.
So because of tort reform and risk management activities, which
we pursue actively, we have reduced premiums for obstetrical phy-
sicians by over $30,000.

In addition, since 1990 we have returned to our policyholders in
excess of $40 million in premium credits, representing savings that
have occurred to the company during that period of time. There-
fore, in 1996 an obstetrical physician would pay $26,000 total pre-
miums, versus $62,000 when tort reform was passed.
Thank you.
Mr. Hyde. Thank you very much, Mr. Dikeou.
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[The prepared statement of Mr. Dikeou follows:]

Prepared Statement of George D. Dikeou, General Counsel, COPIC
Insurance Co., on Behalf of the Physiclvn Insurers Association of America

Mr. Chairman and distinguished members ofthe Judiciary Committee, I would like to

thank you for providing me with the opportunity to testify on health care Uability issues

this morning. I congratulate you, Chairman Hyde, for scheduling tlus two day hearing in

order to examine the conq)lex health care reform issues that fall within the Judiciary

Committee's jurisdiction. During the first session ofthe )04th Congress, the Contract with

America's Common Sense Legal Standards Reform bill was pending, and the legislative

process moved so quickly that it was difficult ~ even for those ofus who have been

working in the health care liability system for many years ~ to follow all the tort reform

proposals being debated here on Capitol Hill. Because of the quick pace ofthe tort reform

debate in 1995, a lot of misniformation about the potential efifects oftort reform was

circulated without adequate time for tort reform supporters to correct the record. Today

tJie record can be corrected. The health care liability system is a complex concept for

most Americans, and perhaps for many non-attorney members ofthis Committee and the

Congress. Nevertheless, I was very impressed by the significant progress that was made

towards enacting health care liability reform in the House, and wanted to e?q)ress my

personal thanks to you Mr. Chairman for your commitment to debating federal health care

UabiUty reforms during this Congress. The feet that the building blocks ofreform were

debated and voted on twice in the House of Representatives is unprecedented, and your

continued commitment to thoroughly examining these issues is greatly appreciated. So, I

am pleased to have the opportunity to share my professional expertise on health care

liability with the Committee and hope that it v^ contribute to an informed debate.

February 23, 1996
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AN INTRODUCTION TO PIAA

I am testifying today on behalfofthe Physician Insurers Association ofAmerica (PIAA)

^\1lich is a national trade association representing 54 physician and dentist owned or

directed medical liability insurance companies which together insure over 235,000

physicians and dentists—almost sixty percent of all physicians in private practice—in

almost every state. I have been associated with PIAA' s member company in Colorado,

COPIC Insurance Corq)any, for many years, and I currently serve as COPIC's General

CoimseL I would like to add that it is nice to see Congresswoman Patricia Schroeder here

this morning. ITie gentlelady has served the people of Colorado with distinction for many

years, and will be missed when she retires at the end ofthis Congress. I have also been

active in PIAA for many years, serving as Chair of its Legal Coimsel Section since 1992.

It is important to note that PIAA member coiq)anies are different from other liability

insurers in several key aq)ects:

G PIAA companies must be owned or managed by physicians or dentists.

G PIAA companies predominantly provide medical professional liabiUty

insurance.

Most PIAA companies operate on a not-for-profit basis, returning any profits

accrued to the physicians, dentists or hospitals they insure, thereby decreasing

physicians' medical practice expenses.

February 23, 1996
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Q PIAA member coiiq)anies have led the health care industry m emphasizmg and

investing heavily in risk management and patient safety activities designed to

improve medical practice and lO limit the occurrence ofmedical errors.

Most PIAA member conq)anies were formed in the mid-1970s wdien for-

profit, commercial insurers began to withdraw fiom the medical liabihty insurance market.

During this period, the number and cost ofmedical malpractice cases began to grow

exponentially causing coimnercial insurers to sustain huge losses. In some states where

commercial insurers withdrew in order to stem their losses, physicians were imable to

purchase medical liability insurance at alL In other states, premiums were increased so

much that physicians couldn't afford to purchase it. So they decided to pool their

resources, often in collaboration with the state medical societies, and create physician

owned and directed professional Uability insurers wdiich ensured the availability of

coverage for practicmg physicians. The physician founders ofPIAA companies

understood that the alternative to forming their own coiq)anies to provide affordable

insurance would be to force many physicians to either practice without any professional

liability insurance or to forgo practicing altogether. The physicians who established PIAA

member companies foimd both ahematives to be unacceptable. Our conq)anies believe

that patients injured due to medical error should be reimbursed for their medical bills and

other appropriate damages. So, for PIAA member companies, the struggle has been, and

continues to be, one in which we try to balance physicians' needs for readily-available,

affordable liability insurance, with the needs of injured patients w^o deserve to be

reimbursed in a fau, expedient fashion v/hea medical errors or negUgence has caused their
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injury. Along with our efiforts to instill balance in the health care UabiUty system, PIAA

has been advocatmg federal health care Uability reform. Based upon what is currently

working in many states, California's Medical Injury Compensation Reform Act (MICRA)

has become the model for federal reform. MICRA has successfully balanced the

competing concerns of plaintiflfe and defendants. MICRA has five major provisions.

PIAA, in coordination with the Health Care Liabihty AlUance (HCLA), has adopted

MICRA's provisions as a federal model MICRA's five major provisions are: $250,000

cap on noneconomic damages, periodic payments, contingency fee limits, statute of

hmitations and a collateral source evidentiary rule. The PIAA and HCLA support two

additional very important provisions for a model federal bill: limited federal preemption

to protect states like Colorado and California that have strong tort reform laws, and fair

share liability so that a defendant in a health care Uability case is only responsible for the

percentage ofthe noneconomic damages for ^\4lich he or she has been determined to be at

fault. PIAA is a founding member ofthe HCLA, which is a group of health care and

insurance organizations lobbying for coiDprehensive health care Uability reform based on

the MICRA model

PIAA FROVTOES CONGRESS WITH CREDIBLE MALPRACTICE DATA

In addition to advocating a comprehensive health care UabiUty reform bill, PIAA

advocacy efforts include providing our member companies with accurate, timely data

through our Data Sharing Project. The PIAA maintains the largest data base of medical

malpractice claims information in the country. The Data Sharing Project, which was

founded in 1985, contains approximately 133,000 claims in its most recently-reported

cycle of June-December 1995. The number of PIAA companies who voluntarily

February 23, 1996 5
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participate in this PIAA Data Sharing Project has varied over the years with

approximately twenty-five currently participating. Consequently, it provides a national

sample of the number and type of medical liability claims on a semi-annual basis.

Information about the number, cost and the reasons for medical malpractice lawsuits

filed against physicians insured by PIAA member companies is collected dirough the

Project. The Data Sharing Project began collecting similar data for dentists in the

second half of 1995. This includes, but is not limited to, the following :

y Causation infonnation-the cause(s) of the alleged medical injury.

•/ Indemnity payments-settlements or awards made directly to the

plaintiffs as a result of the claim resolution process.

•/ Expenses-expenses incurred by the insurer during the claims resolution

process, including defense attorney and court costs, expert witness fees

and other administrative expenses.

/ Claim severity-the severity of the medical injury sustained by the

plaintiff on a scale developed by the National Association of Insurance

Commissioners.

</ Demographic features pertaining to the insured physician, the

plaintiff and institutions-background information on the physicians, the

plaintiff or claimant, and the institution where the medical injury

allegedly occurred.

We believe that PIAA's Data Sharing Project can be a valuable resource for this

Committee, as well as other House and Senate Committees widi jurisdiction over health
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care liability issues. For example, PIAA has prepared an analysis' comparing

California member companies' premiums for several medical specialties (Family

Practitioners, Obstetricians etc....) before tort reforms were enacted with premiums of

the same medical specialties after tort reform was enacted in order to evaluate the

effectiveness of such reforms. The results of this premium comparison demonstrated

that California's physicians' premiums were consistently higher than most other states

in 1984, just before MICRA was upheld as constitutional. By 1994, California's

physicians premiums were below average when compared with other states. In my

home State of Colorado, for example, our legislature enacted a strong law in 1988. It

is very useful to track the number and amount of malpractice awards to see if the law is

reducing unnecessary malpractice litigation in our state, and compare it to th-j State of

Alabama which has not enacted similar tort reforms. We are able to construct such

comparisons through COPIC's participation in the Data Sharing Project.

PIAA'S DATA SHARING PROGRAM CONTRIBUTES TO IMPROVED CARE

Another very important function of the PIAA Data Sharing Project is the

publication of an annual freestanding "special report" on a medical issue that has

generated, or appears to have the potential for generating, a large number of medical

liability lawsuits. Earlier in my testimony, I mentioned that PIAA member companies

are unique because they lead the health care community in promoting risk management.

Many of you may not be familiar with risk management, so I would like to explain

what it is and why it represents such a valuable contribution to the improvement of

Please see Appendix 1- PIAA Member Company Premium Survey Charts
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health care. But first I have to note that in the heat of the tort reform battles fought

here on Capitol Hill in 1994 and 1995, opponents of tort reform have often claimed

that medical liability insurers are pushing for reform only because they vvant to make

more money. That is not the case for most PIAA companies which not only refund

excess premiums to physicians, but a'so dedicate profits to this data collection effort

and other risk management activities. COPIC, for example, distributed $34.8 million

to policyholders from 1985 through 1995, and has declared a $6 million distribution to

policy holders for 1996. Effective health care liability reforms which reduce

malpractice costs enable our member companies to finance more of these activities.

In May of 1995, the PIAA special report on Breast Cancer attracted national

media attention in USA Today because its findings could help physicians and their

female patients detect breast cancer earlier, thereby potentially saving many women's,

and particularly younger women's, lives. The Breast Cancer study was drafted after

PlAA's Data Sharing Committee, comprised of physicians from PIAA member

companies, found that more medical malpractice suits were filed for women with breast

cancer than for patients suffering from any other illness or injury. Using the

information collected through the Data Sharing Project, the PIAA panel was convened

to determine why so many breast cancer claims were being filed, especially since most

of the claims involved younger women. By studying the data, the panel was able to

report a number of findings which will help women and their doctors do a better job at

detecting breast cancer in its earlier, more treatable form. For example, they found

that the mammogram reports were negative or equivocal for 80% of the breast cancer

Please see Appendix 2 -Information from COPIC Insurance Company.
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patients who later filed malpractice suits. Some of the mammograms in this study must

have been misread and some were probably poor quality images, but most

mammograms were of high quality and were correctly interpreted by physicians. This

means that mammography does not necessarily detect every malignant breast lump.

Most importantly, however, our physician panel advised women and their physicians to

carefully monitor any breast lump that is detected, regardless of a negative

mammogram report which often provides women and their doctors with a false sense of

security. Other information which can help both patients and physicians was contained

in this report as well. PIAA provides copies of these special reports to all of our

member companies. Many of them are distributing copies of this report to each

physician they insure, so that all practitioners can learn from these tragic cases and

detect future breast cancer cases promptly. The PIAA has already distributed over

50,000 copies of the 1995 Breast Cancer report.

In summary, this information is useful to PIAA member companies and the

physicians they insure for several reasons. First and foremost, it is an ongoing

proactive effort to identify medical procedures or conditions which need special

attention from physicians in the future. Second, by disseminating such data to the

physicians they insure, our member companies help improve patient care while

simultaneously reducing the risk of lawsuits. The topics for PIAA's other special

reports, which are released each May during PIAA's annual meeting, have been:

Laparoscopic Procedures- 1994, Medication Errors-1993, Lung Cancer-1992, Colon

Cancer-1991. The report to be released this May will be on Myocardial Infarctions,

more commonly know as heart attacks.
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PIAA SUPPORTS STATE REFORMS WHICH WORK

In developing our legislative platform, PIAA studied vAiat was working at the state

level to strike a balance between the need to preLorve the rights ofmjured patients and the

need to limit the growing number ofmiUion dollar lawsuits, two-thirds of wiiich are

dropped without a verdict or settlement. The states have been experimenting for many

years with various tort reform laws. For health care liabihty reform be eflFective, it must

decrease the frequency, or number ofmedical malpractice cases, as well as the severity, or

level ofindemnity payments, resulting from the cases. Approximately two-thirds of all

cases filed are dismissed without any payment, an indication that many are meritless cases

and should be discouraged. It is these fiivolous cases wliich add significant legal and

administrative costs to our national health care costs. It's a rather straightforward

concept. In order to keep premiums at an affordable level, you must reduce the number of

meritless malpractice suits and you need to establish some rational basis for projecting the

amount ofmoney insurers must hold in reserve in order to reimburse injured patients m

the fixture. Colorado's tort reform laws, as well as California's MICRA', have proven that

a limit, or cap on the awards for noneconomic damages works to decrease both the

frequency and severity ofmedical malpractice cases. The OflBce ofTechnology

Assessment" and the American Academy ofActuaries' (Academy), in separate analyses of

State tort laws both concluded that a cap on noneconomic damages is crucial ifreforms

are to actually reduce the health care costs attributable to medical hability . A Milliman &

'
Twenty-two states have placed some limit or cap on damages.

*
Impact ofLegal Reforms on Medical Malpractice Costs, OCBce ofTechnology Assessment,

September. 1993. Please see Appendix 3.

'
Malpractice Reform Work Group 's Report: State Comparison ofMedical Malpractice

Payments/Reforms, American Academy of Actuaries. March 10, 1995. Please see Appendix 4
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Robertson stud/ in New York estimated that physicians premiums would decline

approximately 28% ifNew York passed a $250,000 cap on noneconomic damages like

Colorado's and California's. Colorado, like California, has a $250,000 c^p on

noneconomic damages. I am here to testify that this law is working and has resulted in

substantial premiums savings smce 1988 wiien oiu- strong tort reform law was enacted. I

would also like to address another criticism leveled at the federal health care liability

reforms wtich PIAA advocates. The critics say that MICRA's $250,000 cap has not

reduced total health care costs in California. It is true, total health care costs m CaUfomia

have continued to rise with inflation, but health care liabiUty costs, as a percentage ofthe

total costs, have declined. Moreover, the Academy' advises Congress that:

'Tort reform effectiveness should be measured by comparing the cost after the

reform to what the cost would have been absent the reform This is particularly

important given the significant inflationary trend in the costs of malpractice claims.

A tort reform can be effective by reducing or stabilizing this "inflation" even

though it may or may not produce an overall year-to-year reduction in costs.

Depending on the circumstances, e?q)ectations ofabsolute reductions in costs and

premiums is unrealistic."

We also know that Colorado's and California's collateral source reform laws are

working. These laws are designed to prevent plaintiffs fi'om recovering twice for the same

Projected Efifect on New York Professional Liability Costs of Capping Noneconomic Damages,

Milliman & Robertson, Inc.- January 1995. Please see Appendix 5.

Malpractice Reform Work Group 's Report: State Comparison ofMedical Malpractice

Payments/Reforms, Amencan Academy of Actuaries, March 10. 1995.
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damages ~ often referred to as double recovery. Colorado's collateral source law

provides that in an action brought to recover damages for a tort resulting in injury or

death, the court shall reduce the amount of damages awarded by the finder offact by the

amoimt that the person, his estate, or his representative has been indemnified or

conq)ensated for the loss by any person, con^any or fimd related to the injury. However,

this does not include any amoimt by which the person, his estate, or representative is

mdemnified or compensated by a benefit paid out of a contract entered into and paid for

by or on behalf of such person. MICRA has an evidentiary rule and bans subrogation.

PIAA advocates legislative modification ofthe collateral soiu'ce rule, to allow information

about payments already made to plaintifis to be provided to the jxiry. I understand that the

issue of subrogation was of significant concern to you Mr. Chairman, and to several other

members ofthe Committee, during debate on a floor amendment to the Common Sense

Legal Standards Reform Act in March 1995. I would be happy to talk with you about

how the Colorado approach is working m the cases that COPIC has handled, since this

Committee is examining the range of state experiences m order to find out w^at tort

reforms work best. Because of double recovery in the mcreasing number of lawsuits

against health care providers, every American pays more m health care costs. Most

concerned citizens probably don't mind paying slightly more in health insurance premiums

to make sure that any person injured by medical negUgence is &irly compensated, but

most citizens object to paying twice. Eliminating double recoveries is a matter of fairness,

and once again the OTA and the Academy both determined that collateral soiu-ce rule

reform must be part of any eflfective tort reform package.

'
Please see Appendix 6-Suinniary of Colorado Tort Reform Law Updated Through 1995
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A third tort reform provision wliich we see working in California and many other

states, is limitations on attorney's contingency fees. Colorado does not limit attorney's

fees. In California, attorney fee limits, in combinatioi. with the cap on noneconomic

damages, has been eflFective in two ways. Attorneys are less likely to pursue a frivolous

lawsuit ifthey know they will not be able to take a large percentage of the plaintiffs

unlimited noneconomic damages, therefore the number of lawsuits decline. The injured

plaintiff also benefits by retaining a larger percentage ofthe award or settlement under

MICRA's contingency fee limits.

The fourth reform that is working in Colorado^, California and other states is

periodic payment of daniages. This provision mostly benefits injured plaintiff by ensuring

that a steady stream ofincome is available to them over time in order to pay anticipated

medical bills and other expenses the plaintiffmay incur due to his or her injury.

Colorado'", California and many states eiiq)loy a fifth very effective reform vMch

sets reasonable statutes oflimitation. Statutes of limitation effectively reduce the nimiber

of lawsuits, and ensure that lawsuits are brought within a fiiir period oftime after the

alleged incident.

Reform ofjoint and several liability is a sixth very inq)ortant reform supported by

thePIAA. Colorado has aheady enacted this reform." The final reform provision that

PIAA strongly supports would protect states vMch have already enacted strong health

care liability reforms like California and Colorado. I cannot overeiiq)hasize how

'
Please see Appendix 6-Suininaiy of Colorado Ton Reform Law Updated Through 1 995

'**

Please see Appendix 6-Suininaiy of Colorado Tort Reform Law Updated Through 1 995
"

Please see Appendix 6-StJmmary of Colorado Tort Reform Law Updated Through 1 995
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important it is for the Congress to include carefiilly drafted preemption language that

would permit state laws which are more stringent than the federal law to stand.

PIAA COMMITTED TO WORKING WITH THE COMMITTEE A?.D THE

CONGRESS TO ENACT BALANCED REFORM

The PIAA would like to thank Chairman Hyde and this Committee once again for

their leadership on health care liability issues. We are optimistic that the health care

liabiUty reforms already approved by the House in March 1995 as part ofthe Common

Sense Legal Standards Reform Act, and those passed in Gaober 1995 as part ofthe

Medicare Preservation Act represent a significant step forward m our eflForts to secure a

comprehensive federal health care habiUty reform bill PIAA was extremely pleased that

through our advocacy efforts we worked with RepubUcan leadership to convince the

Congressional Budget Office (CBO) that a comprehensive package ofhealth care liability-

reforms could generate significant federal savings through the Medicare and Medicaid

program. Subsequently CBO scored the potential budget iirqjact ofhealth care UabiUty

reform for the first time. It is important to note, however, that PIAA beUeves it has

proved that pubUc and private savings could be substantially higher than the CBO's

preliminary estimate of $200 miUion over seven years. We will work with the CBO and

with this Committee to provide the data we beUeve will show a greater federal budget

impact than the initial CBO estimate given the fact that reducing the practice of defensive

medicine should generate significant savings throughout the health care system.

As you know, health care liabiUty provisions were passed by the House as part of

the Medicare Preservation Act. PIAA was gratified to have the opportunity to assist in
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providing data \\diich helped the CBO develop the score certifying that these provisions

would generate savings needed to shore up the ailing Medicare Trust Funds. While we

were disappointed that the jeahh care liability provisions were dropped ia the Senate

because ofconcerns that they might be subject to a point of order under the Byrd rule, the

Senate Parliamentarian never made an official ruling to that effea. PIAA's so-called

"Parliamentarian Dream Team" which included PIAA Counsels Gene Godley and Ed

Bethune, HCLA Counsels Peter Leibold and Laura Gogal, and former Senate

Parliamentarian Murray Zweben prepared a brief\^iuch argued that the health care liability

provisions would not be subject to a point of order under the Byrd rule. Before Senate

Parliamentarian Bob Dove could respond to the brief^ that provision, and others, were

dropped in order to e7q)edite consideration ofthe larger budget measure.

PIAA has member companies in almost every state, and we stand ready to assist the

Committee in continuing to evaluate state e?q)eriences so that you can fine-tune the heahh

care liability reform provisions being considered by this Congress. COPIC and the other

PIAA conq)anies are handling medical ma^ractice suits every day, and beUeve that our

collective experiences, under the patchwork of state health care liability laws, could be of

great assistance to this Committee and the entire Congress. Thank you Mr. Chairman.
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R£V. 1/96

(Q0C INSUnANCC COMPANY

FACT SHEET

Started June 30, 1981 as Copic Trust -

a self-insurance trust

Became fully licensed and regulated Colorado

insurance company in September, 1984.

Began writing medical professional liability policies

as Copic Insurance Company on January 1, 1985.

Copic absorbed 1200+ new insureds as the traditional

insurance carriers declared rate increases ofup to 473%

and/or left Colorado late in 1986 and early 1987.

Now Colorado's second largest domestic insurance company.

December 1995 admitted assets of Copic Trust and

subsidiaries - $243.7 million.

Copic operates on a not for profit basis.

Distributions returned to policyholders thru 1995 - - $34.8 million.

Declared distribution to be paid to policyholders in 1996 - - $6 million.

Insured 4,368 physicians, as ofDecember 3 1 , 1995

.

Controlled by physicians for the benefit of physicians.

Twelve of fifteen Copic Board Members are physicians.

Copic writes medical professional liability policies

only for Colorado physicians, hospitals and clinics.

Ratio of expenses to net premium written - 24% at 12/31/95.

Received A- rating from A.M. Best on its first application in 1994.

24-740 96-6
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Executive Summary

I^^^RODUCTION

Medical malpractice costs are increas-

ingly being targeted in the political debate on

health care reform. The direct costs of

medical malpractice, measured by

insi .ance premiums paid by physicians,

hospitals, HMOs, and other providers,

account for less than 1 percent of the health

care budget. However, many physicians

and policymakers believe that a potentially

large hidden cost of the malpraaice liability

system is the practice of "defensive

medicine. " Definitions of defensive medicine

differ, but most include the practice of

ordering extra tests and procedures primarily

in response to a perceived threat of a future

medical malpractice claim.

OTA is currently studying defensive

medicine, its costs, and the potential impact

of medical malpractice reform on defensive

medicine. The final report of this study will

be published in early 1994. This background

paper reviews the medical malpractice

reforms that have been implemented in the

States and the limited evaluations of their

success in reducing three indicators of

direct malpractice costs (hereinafter referred

to as 'malpractice cost indicators'):

Claim frequency (the number of

claims per 1(X) physicians);

Payment per paid claim (the average

dollar amount awarded to plaintiff

for claims that result in payment);

and

Malpractice insurance premiums.

The paper also provides a summary of

the leading new reform proposals, high-

lighting some of their possible strengths and

weaknesses.

Trends in Malpractice Cost Indicators

Malpractice insurance premiums, claim

frequency, and average payment per paid

claim increased rapidly in the mid-1970s

and have since followed a fluctuating and

more moderate upward path, marked by a

relatively sharp increase during the

mid-1980s. Since 1988, premiums and

claim frequency have declined. Data on

payment per paid claim are difficult to

obtain because insurance companies hold

most of these data. (Approximately 80

percent of medical malpractice claims are

settled through private negotiations

between the physician's insurer and the

plaintiff.) One measure of malpractice

claims payment that captures both actual and

projected damages per claim is direct

insurance losses, a measure that combines

trends in both payment per paid claim and

the probability of a claim resulting in

payment. Between 1979 and 1985, direct

insurance losses increased by 25 percent per

year and then declined by 2.7 percent

aruiually from 1985 and 1991. suggesting that

either mean payment per paid claim or the

probability of payment, or both, have

declined in recent years.

It is not known whether these recent

declines are part of a cycle or indicate a

secular change in the medical malpractice

environment. In addition, national averages

obscure the sometimes pronounced changes

across regions of the country and physician

specialties.

Approaches to Medical Malpractice

Reform

Over the past 20 years, almost every

State has passed some type of medical

malpraaice reform. Most of the legislative

activity occurred during the mid-1970s and

mid-1980s in response to two malpractice

'crises' marked by rapid increases in

medical malpractice insurance premiums

(Bovbjerg 1989). The "crisis" during the

mid-1970s was more dramatic, because in

some States physicians found themselves

unable to obuin insurance. Most reforms

-1
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2 - Impact ofLegal Reforms on Medical Malpractice Costs

have had the goal of limiting the number of

malpractice suits and payments per paid

claim, in the hope that such limits would

lower insurance rates.

Re'orms to limit the number of suits or

payment per paid claim include:

Shortening the statute of limitations

(i.e., the time period in which a suit

can be brought);

Limiting attorney fees;

Requiring pretrial screening of suits;

Setting specific dollar limits on

payments per paid claim ("caps on

damages");

Requiring the plaintiff's health or

disability insurer be the first payer

of medical and related expenses

(amending the "collateral source

rule"); and

Permitting the malpractice insurer to

pay future damages as they come
due, rather than in lump sum
("periodic payment" of damages).

To date, reforms that aim to promote

access to the malpractice liability system by

injured patients have not been a priority.

Some recent reform proposals are designed

to increase patients' access to the legal

system, either by expanding the scope of

injuries for which compensation will be

provided or by removing the dispute from

the courts and using alternative dispute

resolution procedures or an admin-istrative

tribunal. With the exception of limited

no-fault programs for birth-related injuries

in Florida and Virginia, few of these

proposals have been adopted by the States

or used to any extent in medical malpractice

actions.

Finally, clinical practice guidelines

have received considerable attention as a

potential tool for determining the standard

of care' in medical malpractice trials.

Maine and Minnesota have just begun
programs to use clinical practice guidelines

in medical malpractice litigation.

Impact of Stale Medical Malpractice

Reforms

During the past decade, a handful of

rigorous empirical studies has examined

whether the medical malpractice reforms

implemented by the States have had their

predicted effects of reducing claim

frequency, payment per paid claim, or

malpractice insurance premiums. These

studies have used multi-State data and

multiple regression analysis to assess the

specific impact of individual medical

malpractice reforms after controlling for

other factors that might be responsible for

such differences.

The one reform consistently shown to

reduce malpractice cost indicators is caps

on damages. Requiring collateral source

payments to be deducted from the

plaintiff's malpractice award has also been

shown to reduce certain malpractice cost

indicators. Pretrial screening panels and

limiting the statute of limitations show
conflicting results. Finally, statutes that

restrict attorney fees, require periodic

payment of awards, and codify the standard

of care have not been shown to have the

intended result of reducing malpractice cost

indicators.

Although the finding that both caps on

damages and mandatory collateral source

offsets reduce certain malpractice cost

indicators is strong, one cannot conclude

that the other reforms have no impact.

Contradictory results in different studies

may reflect different models and assump-

tions. The failure to fmd an effect may
be a result of factors unrelated to the
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Executive Summary' - 3

effectiveness of the reform. Certain reforms

have not been studied sufficiently to draw

conclusions. In addition, a number of

reforms were modest and might not be

expected to have large effects. For example,

periodic payment of awards is triggered in a

very small number of suits with large future

damages, so the savings gained by paying

awards on a periodic basis may be very

modest. Legal challenges to statutory

changes may have also delay the actual

implementation of the reform. Finally,

due to data limitations, no conclusions

can be drawn regarding the impact of

medical malpractice reform on claim

frequency.

Conclusion

Caps on damages and mandatory

collateral source offsets should reduce the

direct costs of the medical malpractice

compensation system. The studies are not

detailed enough to conclude anything about

the level of the cap necessary to achieve

this effect, but caps on noneconomic

damages alone appear to reduce direct

malpractice costs. It should be noted,

however, that these savings are likely to

come by reducing the payments per paid

claim received by a small number of most

severely injured plaintiffs.

The studies did not examine the impact

of any of the reforms on access to compen-

sation by patients injured by negligent care.

While not addressing the access issue

directly, some State courts have found

certain medical malpractice reforms, most

notably caps on damages, to violate their

State constitutions, because they singled

out medical malpractice plaintiffs for a

reduction in their ability to recover damages.

Other kinds of injuries (e.g., those resulting

from other types of malpractice accidents)

were not covered in the laws that have been

struck down

Analysis of the impact of most reforms

is limited, especially of reforms that move
malpractice disputes outside the civil

litigation system. The lack of uniform

national data on claim frequency, payment

per paid claim, and insurance premiums
limit opportunities for strong empirical

research on the potential for medical mal-

practice reforms to reduce malpractice costs.

Even if a given reform reduces direct

malpractice costs significantly, the direct

savings (i.e., from reductions in malpractice

premiums) would represent only a very

small portion of the national health care

budget. Medical malpractice reform can be

expected to generate significant savings in

overall health care costs only if it can be

shown that physicians order a significant

number of extra tests and procedures and

that these defensive practices are indeed

influenced by the level of malpractice claim

activity.

The impact of changes in malpractice

cost indicators on physician behavior is not

known. Although reducing malpractice

cost indicators through medical malpractice

reform might encourage physicians to limit

defensive ordering of tests and procedures,

it may also dampen whatever beneficial

effects of the medical malpractice system

has in deterring negligent medical practice.

The advisability of such changes under a new

health care payment regime-particularly

one with greater incentives to reduce

costs-is a policy issue that deserves

careful consideration.
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American Academy o/ Actuaries

March 10, 1995

The Honorable Steven Schiff

United States House of Rj^resentatives

Washington, DC 20515

Dear Representative Schiff:

In 1994, the American Acaxlemy of Actuaries (Academy) fonncd a Malpractice Refonn Work
Group. The Work Group's mission is to provide objective actuarial input on the potential

effects of proposed tort reforms associated with changes in the cost of medical malpractice

insurance. The group is conq>osed of actuaries with extensive e:q)erience in the field of

medical malpractice.

To assist lawmakers in the development of effective tort reform legislation, the Work Groiq>

has collected and reviewed several studies of medical malpractice tort reform, evaluated them

based on their methodologies and actuarial experience, and summarized their contents into

key points.

The studies reviewed by the Academy Work Group mcluded all those referenced in woric

done for Congress by the Office of Technology Assessment (OTA) (Impact of T^pnl Rftfnrms

nn Medical Malpractice Crisis. September, 1993). The OTA report addresses the direct

savings through lower losses and premium costs associated with tort reform. Neither the

1993 OTA report nor the Academy Woric Group have addressed the impact of medical

malpractice on defensive medicine.

ORSFRVATTONS AND CONCLUSTONS

Based on the studies analyzed, the Academy Work Group has the following observations and

conclusions:

A package of tort reforms is more likely to achieve savings in malpractice losses and

insurance premiums (and, to the extent they are related, lower defensive medicine

costs) rather than one or two reforms.

An effective reform package should include two key components: a cap on awards for

noneconomic damages, and some form of mandatory recognition of compensaHon

from collateral sources. The 1993 OTA report agrees that these are the most effective

reforms.

lUliSlxciNW Scvcnll. I loor Waslimcioii. DC 20016 llkplionc 202 22} 819f, I .icsiin.lc 202 fi72 19 18
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The Honorable Steven Schiff

March 10, 1995

Pjige Two

Other refonns should be included in a reform package to help assure its efTectiveness.

Among others, these could include more restrictive statutes of limitations, limitations

on expert qualifications, frivolous suit penalties.

— As the OTA report correctly observes, although there are no significant

findings for certain tort reforms studied, it is inappropriate to conclude the

reforms have no impact Study limitations and modest initial expected savings

from individual reforms have produced inconclusive fmdings. The Academy
Work Group further notes that findings of specific tort reform studies are

subject to significant qualification because of the inability to control for the

dynamics of the loss environment and isolate the effect of any single reform,

liius, reforms other than caps should be considered for inclusion in a package

to improve the likelihood of achieving savings.

— California's cxpeticacc is an example of the stability and improvement in losses

and premium costs v^ch can be achieved by a coordinated tort reform

packieige. The Medical Injiuy Compensation Reform Act (MICRA) tort reform

package was implemented in 1975 and continues to be in effect. (Attachment

1 to this letter provides more information comparing California's experience to

the experience of two other states.)

Poorly constructed tort reforms will not result in lower malpractice costs and

premiums and may actually increase malpractice costs.

— Caps on noneconomic damage awards are most effective when set at levels

such as $250,000, and applied on a per medical injury (rather than a per

claimant) basis. High caps and/or multiple caps may actually increase costs.

— Alternative Dispute Resolution (ADR) has been discussed as a potential

medical malpractice component in health care reform. The OTA report notes

that there are many forms of ADR and little is known about the potential

impact on medical malpracti(;e costs. However, ADR that is non-binding

and/or applicable to lower value claims only, may increase costs.

Tort reform effectiveness should be measured by comparing the cost after the tort

reform to what the cost would have been in the absence of the reform. This is

particularly important given the significant inflationary trend in the costs of

malpractice clainis. A tort reform can be effective by reducing or stabilizing this

"inflation" even though it may not produce an overall year-to-year reduction in costs.

Depending on the circumstances, expectations of absolute reductions in costs and

premiums is unrealistic.
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The Academy Work Group would be happy to provide more specific comments regarding

individual refor js or issues associated with alternative dispute resolution, administrative

compensation or protocol driven systems based on the published studies and our own
experience.

Sincerely,

JeAcs D. Huilcy ^
Chairperson, Malpractice Reform Work Group

Committee Members:

>^^lliam E. Bums
Linda A. Dembiec
Timothy L. Graham
Edward M. Wrobel, Jr.

Attachments
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Attachment 1

Sheet I

STATE COMPARISON OF MEDICA^ MALPRACTICE PAYMENTS/REFORMS

In the Academy work group's view, the focus of any tort reform should be on a package of

reforms that has exhibited some success in stabilizing medical malpractice costs. The most

effective elements of a package, and therefore, key ingredients, appear to be ciqjs on

noneconomic damages and some form of ofi&et for collateral payments from other sources.

While there are significant limitations on data used to study specific tort reforms, persuasive

results can be observed by looking at the experience in certain states over a long period of time

and relating that experience to the timing of particular tort reform measures.

Attached are comparisons of cost levels for three specific states, each state having had tort reform

measures in place for an extended period of time (the specific tort reforms are described in

Attachment 2). In each case, the measure of costs is the individual state's paid losses as a

percent of the total U.S. All else being equal, the percent of costs, in terms of paid medical

malpractice claims relative to the total U.S., should remain constant over time. The observed

changes, or lack thereof^ in the state's relative cost level provide an indication ofthe effectiveness

of tort reforms. The three examples are:

California - The Medical Injury Compensation Reform Act (MICRA) package of

reforms was enacted in 1975. Since then, medical malpractice costs have fisdlen

as a percent of the U.S. total.
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Attachment 1

Sheet 2

New York - Several individual reforms were enacted in V^IS, 1981, 1985, and

1986. There has been no observable improvement in the state's relative cost. The

New York reforms did not include any cap on damages.

Ohio - Reforms enacted in 197S included a cap on damages; however, the cap was

overturned in 1985. Costs rose dramatically after the cap was overturned and

have remained high.

The California loss data is shown on Exhibit 1. It illustrates that while California has had a

relatively stable proportion of the U.S. physician populatioii, ifs percentage of loss payments

(relative to the U.S. total) has dropped dramatically since the inception of its MICRA package

of tort reforms. Prior to tort reform in 1975, California's percentage of loss payments ran

significantly higher than their level of physicians. By 1981, California's loss payments had

dropped and were about even with their percentage of physicians. Since 1981, California has

continued to benefit from their MICRA reforms. Costs continue to drop as a percent of the total

U.S. while the level of physicians remains stable. Although other factors affect this data, the

timing and relationship provides support for improvements due to the MICRA reforms.

Many opponents of tort reform argue that insurance premiums do not drop after tort reform. It

is true that this is difficult to measure since costs and premiums normdly go up with inflation

and tort reform may only slow down the increases. However, the California data shows that

premiums declined as loss levels declined. Exhibit 2 compares the paid loss data fi^om Exhibit

1 with California premiums as a percentage of the total U.S. premiums for medical malpractice.
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Attachment 1

Sheet 3

Year-to-year fluct -ations do occur, but over an extended period, premiums have fallen in a

similar proportion to the decline in losses. Competition tends to keep companies at an

appropriate profit margin, and any extra profits are normally short-lived.

The New York loss experience is shown in Exhibit 3. It shows that the tort reform measures

implemented in New Yoric did not improve its exi>erience relative to other states. New York's

percentage of loss payments do not show any observable pattern of decline or improvement over

the 16 year period, despite the various tort reform measures adopted. This result supports the

merits of a cap on damages, vibich. New York does not have, and the package concept (New

York's reforms were put in piece-meal).

The final example is Ohio, with data presented in Exhibit 4. The data shows a gradual decline

in the cost level following tort reform, fiom 1976 through 1982, and a sharp increase during the

time the cap was under challenge in the courts with a peak in 1985 when the cap was finally

overturned. Since 1985, costs in Ohio have remained high, with no indication of decreasing.

Again, this data appears to support the benefits of a tort reform package and the specific benefit

fi-om a cap on noneconomic damages, as seen by the increases in costs when the cap was no

longer in effect
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Attachment 2
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MEDICAL LIABILITY MUTUAL
INSURANCE COMPANY

Projected Effect on New York Professional Liability Costs

of Capping Noneconomic Damages

Prepared by:

Richard S. Biondi, FCAS, MAAA
Kenneth QuintiHan, FCAS, MAAA

January 5, 1995
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Page 2

ESTIMA TED PREMIUM SA VINGS DUE TO

CAP ONNONECONOMICDAMAGES

Primary Coverage ($1M/$3M)

Reflects All Expense Loadings

$ 100,000

250,000

34%

28%

38%

31%

Excess Coverage ($1M/$3M Excess o/SlM/$3M)

Reflects Underwriting Expense Loading Only

:

" Limit oKk^W^^^^. -' : ^'T^ Assuming

Nonecotipntic " AULAE Retained

DamageA}yard^,^,.^-,,~: ,„ in Primary Layer

$ 100,000

250,000

70%

60%

nVF.RVTEWOFANALYSIS

As our^central, or "base line", scenario, we analyzed the effect of a $250,000 cap on

noneconomic damages. We also examined the alternative of a $100,000 cap. We

analyzed the effect of these tort reform measures on policies with $1 million and $2

million limits. These results are shown on Exhibit 1

.

Our detailed analysis does not encompass the effect of tort reform on allocated loss

adjustment expenses. Our base line model assumes that ALAE will be unchanged by tort

reform. However, we do present an alternative result under the judgmental assumption

that ALAE is decreased, but less than proportionally to loss.

In addition to our base line model, we subjected the model to a variety of sensitivity tests.

Each test varies one of the assumptions in our base line model. The purpose of these

sensitivity tests is to show how sensitive our results are to each of the assumptions

underlying die model. The results of these tests are shown on Exhibit 2.
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Mr. Donald J. Fager

January 5, 1995
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will have the crreatest effect on the excess layer. The primary effect of a cap will be to

lower the average severity of a claim. The first beneficiary of such a decrease will be the

insurer of the excess layer. Thus our best estimate is that a $250,000 cap will lower the

cost of the excess layer by 60%.

The results of this analysis are intended to apply to physicians malpractice. Although
hospitals can also expect to see a change in their loss costs as a result of tort reform, many
considerations make it difficult to directly draw conclusions for hospitals from this report

For example, hospitals have a significantly lower average severity than doctors. Also,

hospitals are more likely than physicians to have co-defendants in a trial. These and other

differences make this analysis inapplicable to hospitals.

A cap on noneconomic loss can have certain eflfects that we did not consider in the

analysis. First, we only superficially examined the efifect of tort reform on ALAE.
Although Option 2 on Exhibit 1 presents a scenario in which ALAE expenditures arc

decreased by tort reform, the parameter was selected entirely based on judgment It is

possible that a more detailed analysis would yield a significantly different result

It is also possible that jury awards and settlements for economic loss will increase to

partially offset the cap on noneconomic loss, or that the percentage of defense verdicts

will decline. Legal arguments might be devised to narrow the types of damages subject

to the cap, or to define new forais of damages that are outside the limitations on
noneconomic loss. It is possible that certain types of lawsuits or damages may be
exempted (either by statute or court decision) from the award cap. As a final example,
greater care might be taken by plaintiffs to carefiilly define and fully list all elements of
economic loss, if the possibility no longer exists to use noneconomic losses as a catch-all

for ill-defined damages. All of these items could act to decrease the benefits realized by
this type of tort reform. In our model we assumed that no such events would occur.

We also assumed that tort reform would have no effect on the frequency with which
claims or suits are filed. In actuality, certain suits currently in the system (particularly

those with very low or zero economic loss) might not be brought to court if the potential

reward to the plaintiff is too low.

These are just some of the considerations that should be borne in mind when considering

the implications of this report. Additional observations, and a comparison of this model
to other analyses, can be found in Appendix D.



180

Mr. Donald J. Fagcr

January 5, 1995

Page 6

In Stage B we increase those claims to an "implied" verdict leve' reflecting what would

have happened at verdict. In Stage C we calculate the total verdict amount, before any

post-verdict appeals or settlements. In Stage D we subdivide the verdict into economic

and noneconomic damages, and we subject the noneconomic damages to a c^ in the tort

reform scenario. At Stage E we reduce each component of the verdict by the appropriate

post-verdict reduction percentage. Note that, in the tort reform scenario, we assume that

the noneconomic losses will not be reduced at all on appeal.

At this point we can calculate the loss savings percentage for the sample case shown on

Exhibit 3 (the loadings for expenses are not shown). In this case the savings comes out to

27.5%. A more detailed discussion of the example shown on Exhibit 3 can be found in

Appendix C, where the simulation process is discussed at length.

Many assumptions went into the creation of this model. Among other things, we made

assumptions about the expected number of defendants per lav/suit, the average sevedty of

a claim, the percentage relationship between settlements and verdicts, the average

percentage of a claim that is for noneconomic loss, the expected disposition of a claim

after the retum of the verdict, and the kind of effects that tort reform would have on each

of these steps in the process. These assumptions were based on data from a variety of

sources, combined v>ith judgment In order to increase our confidence in the

reasonableness of our assumptions and our results, we conducted extensive sensitivity

testing of the model; the results of these tests are presented on Exhibit 2. We attempted

to select the most appropriate value for each assumption, but if inaccuracies in our

assumptions exist, it appears to us that refinement of the assumptions would tend to

increase the tort reform savings above the levels presented in this report

PA TA

Our work was based primarily upon the following information (in addition to our 1986

study on this issue):

(1) A verdict database (described above in the Overview of Analysis

section) provided by MLMIC;

(2) The 1994-1995 review of the physicians rate level requirement for

MLMIC;



181

Mr. Donald J. Fagcr

January 5, 1995

Page 8

Reasons for this uncertainty include statistical fluctiialions, as well as unanticipated

changes in claim procedures and settleme it practices, legislative and judicial decisions,

attitudes of claimjints and the courts, social and economic inflation, and numerous other

social, political, and economic factors. These forces are particularly important in an

analysis of this type, i.e., a study of the potential effect of tort reform. Data limitations

also contribute significantly to the uncertainty surrounding these results.

Furthermore, no simple theoretical model can reflect all of the forces vmderlying a

complex insurance process. The various parameters and probability distributions within a

simulation model reflect numerous assumptions. The underlying "true" distributions of

the various quantities within the model may be significantly different from the estimated

distributions.

In performing this analysis we relied upon data and other information provided to us by

MLMIC, and industry sources of medical professional liability data. We did not audit

any of this data or other information. If the underlying data or information is inaccurate

or incomplete, the results of our analysis vwll be affected.

DISTRIBUTION

To the extent that this report is distributed outside of MLMIC and its governing bodies,

we request that it be distributed in its entirety, including dl appendices and exhibits.

Very truly yours,

-P

Kenneth Quint'rtian, FCAS, MAAA Rjchard S. Biondi, FCAS, MAAA

I tcurdacWInVSOIOJi
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In Tests 2 through 8, we show the results which emerge when we vary one

assumption at a time in our tort reform projection model. Each of 'hese tests

assumes a $250,000 noneconomic cap for the "After Tort Reform" projections.

We observe that our model is insensitive to the claim distribution's coefficient of

variation (CV) (see Test 3), and to the empirical distributions around the means

for the noneconomic portion and the appeals fector (see Test 8).

The model is moderately sensitive to the means for claim severity, claims per suit,

the verdicts/settlements ratio, and the appeals factor (see Tests 2, 4, 5, and 7,

respectively).

The model is most sensitive to the mean for the noneconomic portion as a

percentage ofthe total loss (Test 6).

Exhibit 3

This exhibit presents in flowchart form a simplified summary of our model of the

effect of tort reform on indemnity for a typical hypothetical lawsuit This exhibit

is intended to aid in xmderstanding the model, and is discussed in Appendix C in

cormection with the stej>-by-step outline of the simulation.

Exhibit 4

This exhibit presents the distribution which we used in our base line model for the

average number of claims in each of the modelled hypothetical lawsuits. It is

based on MLMIC data presenting the number of claims per case, increased by an

estimate of the number of non-MLMIC co-defendants in the average case.

Exhibit 5

Sheet 1 of this exhibit presents the selected distribution for the noneconomic

portion of each case. It is based on the MLMIC verdict database compiled from

Forms 131-D. In Sheets 2 through 5, we bredk down the economic versus

noneconomic losses in four ways, showing:

(1) Total All Verdict Amounts (all insureds' portions) (Sheet 2)

(2) Total Equitable Share of Verdict (MLMIC's insureds' portions) (Sheet 3)

(3) Total Paid by Insurer (MLMIC) (Sheet 4)

(4) Total Paid (including sources other than MLMIC) (Sheet 5)
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Kxhibit 9

This exhibit provides an analysis of historical average verdict severities (on a total

verdict basis) from MLMIC's verdict database. This exhibit also displays the

average verdict trended to January 1, 2008, which is our estimate of the average

date of final verdict for a case occurring in policy year 1994-1995. This value is

compared on Exhibit 9 to the theoretically derived average settlement value.

These relationships were used to assist us in determining the ^tor to convert the

average settlement to the average implied verdict in the model. Further discussion

of this exhibit and its implications is found in Appendix B.

C^nrdadlaUUOIOta



184

Claims Per Case

In order to model the number of claims per case, we obtained from MLMIC a distribution

of closed cases, with individual claim detail, for cases with incurred amounts equal to or

greater than $100,000. From this data we were able to calculate the percentage of all

MLMIC cases that result in one claim, two claims, three claims, etc. All claims and cases

in this part of the calculation were those that resulted in indemnity payments (CWIP's), so

no claims in this calculation had payments of zero.

This "CWP's-per-nonzero-settlement" distribution had two limitations that we had to

take into account First, the cledms-per-case database only reflects MLMIC claims. The

verdicts to wWch the pain and suffering cap will apply, will reflect a combination of

MLMIC and non-MUvDC defendants. Some cases could involve just one at-feult

MLMIC defendant, but a large number of non-MLMIC defendants. MLMIC will in such

cases only be responsible for its pro-rata share of the noneconomic loss, whether it is

capped by tort reform or not Because this effect could dramatically increzise the loss

savings that MLMIC will realize from a cap, we felt it should be reflected in the analysis,

as described below.

We used the verdict database prepared by MLMIC from the Forms 1 3 1-D, to ascertain the

average percentage of losses per verdict that are allocable to MLMIC. We calculated this

as MLMIC's "total equitable share" of all verdicts, divided by the total of all of the

verdicts, for all cases resolved in 1989 through 1993. We assumed that this dollar-

weighted percentage represented the percentage of all defendants represented by MLMIC
- approximately 53% (this differs from the MLMIC total market share, because the

database appropriately excludes those cases with which MLMIC had no involvement at

all).

We judgmentally adjusted upward the number of claims per case from the excess claims

database, to reflect the increased mean that was implied by this 53% factor. We did this

by lowering the probability of a one-claim case, and increasing the probability of each of

the larger claim counts, until the overall average number of claims in the selected

distribution matched the mean from the MLMIC-only empirical distribution, divided by

53%. We judgmentally limited the maximum number of claims per case to ten (the

largest number ofMLMIC claims in an actual case wjis seven).

The second adjustment related to the fact that the MLMIC excess claims database

excludes all cases with incurred amounts less them $100,000. These small cases contain,

on average, a disproportionately small number of claims. Therefore, wc ran a simple
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Factor to Convert Settlements to the Verdict Level

The next consideration is to determine the relationship between the "settlement level" and

the "verdict level." It is clear that cases do not settle for the same amount as their

potential verdicts. Various influences affect the amount of the settlement The time

value of money worics to decrease settlements, because claimants may be willing to

accept a smaller amoimt immediately, rather than wait years for a larger award The
element of uncertainty also affects the settlement. Because there is a very significant

probability that a jury in any particular case will return a verdict for the defense, the

defendant will be likely to lower the offer in the face of the uncertainty. The plaintiff will

be more likely to accept such an offer, to avoid taking the chance of receiving no award at

all. Finally, the additional expense of continuing the litigation affects the settlement

negotiation. Both sides incur expenses in one form or another by continuing the lawsuit,

whereas a settlement terminates the expenditures immediately.

We did not quantify each of these effects separately. Rather, we combined them into one
parameter by directly estimating the relative magnitude of the settlement and verdict

values. This step is complicated by the fact that we think claims which go to verdict have

different characteristics than those which settle. The motivations of the parties involved

in the litigation is such, that claims that go to verdict are disproportionately more likely to

result in defense verdicts. Furthermore, it appears that cases that yield plaintifife' verdicts

are, on average, more serious than cases that actually settle. Because we did not have

access to data that would Jillow us to estimate the underlying seriousness of any given

case (type of injury coding, nature of allegation, or magnitude of the initial demand are

examples of information that would have assisted in this regard), we were unable to

directly estimate the relative seriousness of cases yielding settlements versus those

yielding verdicts.

Therefore, we used the results of a study performed by the Rand Institute for Civil Justice

to estimate this relationship. The results were published in a pamphlet entitled "The

Resolution of Medical Malpractice Claims - Modelling the Bargaining Process," which

was authored by P. M. Danzon and L. A. Lillard in 1982. Although the analysis is not

recent, we believe that the type of relationship we are seeking will not change quickly

over time, and that the results of the Rand study are therefore still valid for this purpose.

The Rand report compared injury types and other lawsuit characteristics in order to

ascertain the differences between the subset of claims that actually are settled, and the

subset that goes to verdict. They estimated the relationships among three values: V^

(average verdict for those claims that aclxiaily go to verdict); S^ (average settlement for

claims that arc actually settled); and Fj (average potential verdict for claims that actually

settled) Rand estimated that the ratio V^^JS^ = 264% (i.e. actual verdicts arc, on average.
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Nevertheless, the value we selected for V^Sr (1 .3) already seemed to be at the low end of

the range of reasonableness, so we decide against lowering it further. It seemed

implausible that the litigating parties, even though operating without the constraint of

insurance policy limits, would settle for an amount only 10% or 15% lower than the

potential verdict, particularly in light of the uncertainty arising from the high probability

that the verdict would actually be returned for the defense.

Another argument against lowering the Vg/Sg factor arises from considerations of the time

value of money, which taken by itself could lead one to infer that New York's settlement-

to-verdict factor might be higher than 1.3. The 1.3 £actor that we selected was based

upon Rand's countrywide data. MLMIC operates exclusively in New York, which seems

to have an unusually long average lag between suit filing and verdict Thus, present

value considerations might tend to push MLMIC's ratio above the national norm.

We therefore settled on the coimtiywide value that was selected by Rand. The sensitivity

test previously mentioned demonstrates that the result is not very sensitive to this

selection.

Defense Verdicts

We also considered the fact that many claims that settle for payment, would have gone on

to yield defense (no pay) verdicts. The Rand study and the MLMIC verdict database both

yielded insights on this issue. Exhibit 8 displays the unadjusted percentage of verdicts in

the MLMIC database that were returned for the defense.

However, when the Monte Carlo model was fully parameterized, it became clear that,

based on the assumptions that we made, the frequency of defense verdicts would have no

effect on the estimated savings from tort reform. Tort reform only affects expected

losses, and there are no losses in a defense verdict. The percentage savings from tort

reform, as modelled in this analysis, is only affected by the losses on plaintiffs' verdicts.

For this reason, although Exhibit 8 shows that a high percentage of actual jury trials yield

defense verdicts, we will not attempt to estimate the (presumably smaller) percentage of

settled claims that would have yielded defense verdicts.

Noneconomic Loss Percentage

The next issue is the determination of the percentage of noneconomic loss in a given

verdict. Because this model is a Monte Carlo simulation, we chose to vary this very

important parameter on the basis of the distribution of verdicts actually observed in the

MLMIC data. In the course of the random generation of verdict "samples," we picked for

each verdict a percentage that would be considered noneconomic loss. Exhibit 5 displays
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Implementation of Cap on Pain and Suffering Award

The next step, to evaluate the effect that a cap on noneconomic damages would have on
the average verdict, was straightforward. In the base line model, the noneconomic
portion of each sample verdict was capped at $250,000, and the result was retained for

comparison to the unlimited verdict Note that the cap was applied per case, as opposed
to per claim .

Appeals Factor

Claims that go to verdict are very often settled thereafter for an amoimt different than the

verdict amount, in lieu of the completion of an appeal. Additionally, some verdicts are

reduced by the trial judge, or altered in amount by an appellate court When the parties

initially negotiating a settlement before trial consider the probable outcome of their case,

they will consider all aspects of the case, through its final resolution. Therefore, we
thought it important to reflect post-verdict appeals and settlements in our model.

The verdict database that we obtained firom MLMIC allowed us to determine an
approximation of the amount of this reduction. We based this calculation on the sum of

all of the values actually paid in the case on behalf of MLMIC insureds, divided by the

dollar value of the MLMIC insureds' equitable share of the total verdict As can be seen

on Exhibit 6, we selected 69% as the average reduction factor. This is similar to the 71%
value from by the previous M&R study of this issue. We also assumed a distribution

aroimd this mean value, based on our observations from the data; i.e., there are

probabilities that the paid amount wall be 90% of the initial verdict; that it will be 30%;
and even that the final payment will be more than the verdict. The random sample

created by the model reflects each of these possibilities, according to the pattern shown
on Exhibit 6.

It should be noted that the paid amounts used in calculating the 69% factor are limited by

any applicable policy limits, although in using the factor we assumed that the paid values

were uncensored. If uncensored paid values were available and had been used, it would
have increased the savings due to tort reform; therefore, we consider this assumption to

be reasonable.

This step tn the process is another place where care must be exercised in evaluating the

results, since the data may not be ideally suited to the purposes for which we use it.

Tliere arc tliree paid values in the verdict database: amounts paid by MLMIC, by ti\e

insured, and by "others." We assumed that the sum of these three amounts represented all

amounts paid by any party, on tlial portion of the verdict equitably allocated to MLMIC's
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We assumed that settlement behavior is predicated on a rational evaluation by the

litigating parties of the pr jbable course that will be taken by the lawsuit in which the

parties are involved. That is, the parties will evaluate the likely verdict, the potential

reductions that will occur after the verdict, the time value of money and the added

expense of protracting the litigation, and will make their settlement decision on that basis.

We assumed that the parties have perfect information about expected values of various

courses of action, but that they do not have the ability to "see the future". Although they

know, for example, that the average verdict is reduced 31% in the appeals process, they

do not know whether their particular case will be reduced 10% or 60%. Therefore, we

reflected the effect of tort reform on settlements by decreasing each of our hypothetical

pre-verdict settlements by the same percentage, that percentage being the average efifect

of tort reform on finally resolved verdicts.

Calculation of Final Savings

So fiar, all elements of the process have been assumed to exclude the efifect of policy

limits. At this point we therefore capped each pre-reform and each post-reform claim (as

opposed to case) by the policy limit The ratio of the sums of these censored values was

the fmal factor by which we assumed the implementation of tort reform would reduce the

expected insured losses of MLMIC's doctors. (Note the simplifying assumption, which

bears repeating, that all MLMIC claims are settled before reaching a verdict We felt this

approximation was reasonable since about 95% of MLMIC claims are closed before

reaching a verdict.)

As a fmal consideration, we reflected the effect that would arise from the loss adjustment

expenses (LAE) and underwriting expenses. In our base line scenario we assumed that

the dollar value of each of these elements of premium would be unaffected by tort reform.

This assumption is questionable in the case of allocated LAE. The degree of effort

expended by the defense to litigate a claim might be affected in complex ways by the

imposition of a cap on damages. We did not attempt to model these possible effects in

our base scenario, taking the conservative position that the cap would not affect ALAE at

all. This result is shown on Exhibit 1, Sheet 1, as Option I. However, in recognition of

the fact that ALAE might reasonably be expected to decline under tort reform, we present

an alternative option, judgmentally selected, wherein we assumed that ALAE would be

reduced by a fraction equal to one-third of the fraction by which indemnity was reduced.

This option is also presented on Exhibit 1 , Sheet 1 , where it is described as Option 2.

|\ca>r4<xViilniVS0iaia
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APPENDIX C: BASE LINE SCENARIO - SIMULATION PROCESS

The "base line scenario" represents our central estimate of the effects of tort reform,

based on our selected parameters. It consists of the steps shown below. A summarized

chart of these steps is shown on Exhibit 3, with typical values shown for the inputs. This

chart is for illustrative purposes, and does not map step-for-step to the assumptions or

results of the model itself. The parameters mentioned below are described fiilly in

Appendix B.

(1) Use an empirical distribution to randomly generate «, the number ofCWIP

claims corresponding to the case (one claim corresponds to one

defendant). For the mean of this distribution, we used 1 .97; the entire

distribution, which ranges from I to 10 claims, is shown on Exhibit 4.

This reflects both MLMIC and non-MLMIC defendants. In stage A of

Exhibit 3 we show an example of a two-claim case.

(2) Use a lognormal distribution to randomly generate n nonzero claim

settlement values corresponding to the case. We used an unlimited mean

of $570,353 and a coefficient of variation (CV) of 3.00 for the claim

severity distribution.

(3) Multiply the case settlement value generated in step (2) by a

verdicts/settlements ratio of 1.297 to estimate the dollar amount that

would have emerged had the case gone to verdict. This step is shown on

Stage B of Exhibit 3. Because it does not affect the result, we ignored the

fact that many cases would have gone on to a defense verdict.

(4) Use an empirical distribution to randomly generate a split for the verdict

into its economic and noneconomic components. We have used 70% as

the mean of the distribution for the noneconomic portion; the entire

distribution, which varies from 0% to 100% noneconomic loss, is shown

on Exliibit 5, Sheet 1. Stage C of Exiiibit 3 shows the total, unadjusted

verdict. Stage D shows a typical split of tliis loss into its economic and

noneconomic components.

(5A) For the "before reform" portion of step (5), multiply both the economic

and noneconomic portions of the case by an "appeals" factor, or post-

verdict reduction factor, to reflect negotiations and possibly formal

appellate proceedings after a verdict is liandcd down Use an empirical

24-740 96-7
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reform reduction factor, at the settlement level. The complement of this

value is the loss savings expected to be achieved by tort reform.

(8) Load the savings for the effects of ALAE and other expenses, to convert

the loss savings to the premium savings displayed on Exhibit I, Sheet 1.

t.Vasr4oc»iiiliMMI01t

c-i
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\PPENDIX D: COMPARISON WITH OTHER ANALYSES

We presented the results of our model on Exhibit 1. The table below summarizes the

comparison of these values to the results of the 1986 M&R analysis, and also to a set of

"naive" results presented on Exhibit 7. The Exhibit 7 values are a straight calculation of

the percentage of losses that would have been eliminated from recent verdicts in the

MLMIC database, had a cap been in effect. These results are therefore unadjusted for any

of the modelling considerations discussed in this report. Unlike the other two methods

shown, note that the Exhibit 7 values do not reflect the effect of policy limits, loss

adjustment expenses, or underwriting expenses.

PERCENT PREMIUM SAVINGS - $1 Million
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MEDICAL LIABILITY MUTUAL INSURANCE COHPANT
PHYSICIAMS t SURGEONS PROFESSIONAL LIABILITT

Results of Tort Refonn Model
for SIMM Policy Limits (tOOO's)

(C) (H)
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MEDICAL LIAblLirr MUTUAL INSURANCE COMPANY
PlirSICIANS i. SURCEqfJS PROFESSIONAL LIAOILIir

Sensitivity Testing of Tort Reform Model (lOOO's)

Average Indemnity Per Case - - Average Indemnity Per Case - - Average Indemity Per Case -

(SIMM Policy limit) (»2«H Policy Limit) (Unlimited Policy Limit)

Before After Before After Before After
Tort Tort Tort Tort Tort Tort

Reform Reform X Savings Reform Reform X Savings Reform Reform X Savings

TEST 1 - VARIATION Of CAP AMOUNT Of »250,OO0 FOR NONECONOMIC DAMAGES:

Low test - Cap of JIOO.OOO:
i(S41 i33; 48X M07 S380 SJX $1,111 M32 6U

High test - Cap of 1250,000 (i.e, base line model):
S641 H93 39X t807 M56 43% $1,111 $536 52X

TEST 2 - VARIATION Of LOCNORHAL UNLIMITED HEAH OF $570,353:

Lou test - Decrease mean by 30X:
$510 $326 36X $616 $369 40X $777 $418 46X

Lou to middle test - Decrease mean by 10X:

$601 $372 38X $746 $429 42X $999 $498 50X

Middle test - Leave mean unchanged (i.e., base line model):
$641 $393 39X $807 $456 43/; SI, 111 $536 52X

Middle to high test - Increase mean by 10%:

$678 $414 39% $864 $483 44% $1,221 $574 53X

High test - Increase mean by 30X:
$747 $451 40% $971 S534 45% $1,443 $649 55X

TEST 3 - VARIATION Of LOGNORHAL COEfflCIENT Of VARIATIOt; (CV) Of 3.00:

Lou test increase CV by 50%:
$549 $337 39% $704 $401 43% $l,10n $520 53X

Middle test - Leave CV unchanged (i.e., base line model);
$641 $393 39% $807 $456 4 3% SI, 111 $536 521

High test • Decrease CV by SOX:
$828 $500 40% $988 $544 45% $1,114 $565 49X

TEST 4 VARIATION Of MEAN Of 1.97 CLAIMS PER CASE (UKILI HAINIAINKIG DISIRIBUTIOH AROUND MEAN):

lou test - Decrease ir^an to 1.50:
$491 $30? 37% $617 $360 42% $848 U24 50%

Middle test - Leave mean unchanged (i.e., base line model):
$641 $393 39% $807 $456 43% $1,111 $536 52%

Higfi test Increase mean to 2.50:
$823 ueS 41% $1,034 $560 46% $1,421 1652 54X

W liS I I IV Uk S
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HEOICAL LIABILirr MUTUAL INSURANCE COMPANT
PHYSfCIANS & SURGEONS PROFESSIONAL LIABILin

Sensitivity Testing of Tort Reform Model (SOOO's) (Cont'd.)

A case represents all of the clains (i.e., all of the defendants) relating to one incident.
Policy limits apply on a per claim basis, not a per case basis.

(A),(B),(0),(E),<G),(H) - See text for explanation
<C) = 1 - UB) / (A)J
(F) = 1 - t<E) / <0)]
<f) = 1 - KH) / (0)]

EXHIBIT 2
SHEET 3

C:\CASrQUK\MLH\NOMECON\MOOEL\SENSITIV.Uia 17/17/Ot
RANGE: C

i^/ !<:/><•

11:41 AM



195

MEDICAL LIABILITT MUTUAL INSURANCE COHPANt
PHYSICIANS I. SURGEONS PROFESSIONAL LIABILITY

Selection of Oistribution for Claim Frequency

Huaber of
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MEDICAL LIABILITr MUTUAL INSURANCE COMPANY
PlirSlClANS t SURGEONS PROFESSIONAL LIABILITY

EXHIBIT S
SHEET 2

Analysis of Economic versus Noncconomic Losses
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MEDICAL LIABILITY MUIUAL INSURANCC COMPANY
PHYSICIANS t SURGEONS PROfCSSIONAl IIADILII

Analysis of Economic versus Noneconofflic Losses
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MEDICAL LABILITY MUTUAL IMSURAMCE COMPANY
PHYSICIANS t SURGEONS PROFESSIONAL LIABILITY

EXHIBIT S
SHEET t.

Analysis of Econonic versus Honecorrami c Losses
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HEOICAL LIABILITY MUTUAL IHSURANCE COMPAMY EXHIBIT 5
PHYSICIANS S. SURGEONS PROFESSIONAL LIABILITY SHEET 6

Analysis of Economic versus Nonecononic Losses

(A) <B) (C) (D) (E)

- Total of All Verdict Amounts (SOOO's) -

Total
Econoaic Ratio

Total and Nonecon-
Resolution Total Nonecon- Nonecon- omic

Year Economic ooic omic to Total

FOR TOTAL VERDICT VALUES LESS THAN OR EQUAL TO INFINITY:

1989 J13,550 «5,5« $59,095 77.U
1990 20,103 28,907 49,010 59.0X
1991 16,040 19,200 35,240 54.52
1992 14,033 38,041 52,074 73. IX
1993 27,455 44,856 72,311 62.0X

Total $91,182 $176,548 $267,730 65.9X

FOR TOTAL VERDICT VALUES LESS THAN OR EQUAL TO $10,000,000:

1989 $7,370 $41,045 $48,415 84.8Z
1990 20,103 17,907 38,010 47.1Z
1991 16,040 19,200 35,240 54.5X
1992 14,033 38,041 52,074 73.

W

1993 27,455 44,856 72,311 62. OX

Total $85,002 $161,048 $246,050 65. 5X

FOR TOTAL VERDICT VALUES LESS THAN OR EQUAL TO $5,000,000:

1989
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MEDICAL LIABILITY MUTUAL INSURANCE COHPANT EXHIBIT S
PHYSICIANS t SURGEONS PROFESSIONAL LIABILITY SHEET 8

Analysis of Ecooonic versus Nonecononic Losses

(A) <B) <C) (0) (E)

- Total of All Verdict Amounts (tOOO's) -

Total
Econoaic Ratio

Total and Nonecon-
Resolutlon Total Nonecon- Honecon- ooic

Year Economic omic onic to Total

FOR TOTAL VEROtCT VALUES GREATER THAN SI 0,000. 000 AND LESS THAN OR EQUAL TO INFINITY:

1989 S6,180 M.SOO 110,680 42.

U

1990 11,000 11,000 100.0X
1991 NA
1992 HA
1993 NA

Total S6,180 S1S,S00 S21,680 71.SX

FOR TOTAL VERDICT VALUES GREATER THAN SS, 000, 000 AND LESS THAN OR EQUAL TO S10,000,000:

1989
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MEDICAL LUBlLllr HUTUAL INSURANCE COMPANY
PHYSICIANS & SURGEONS PROFESSIONAL LIABILITY

EXHIBIT 6
SHEET 1

Selection of Distribution for Appeals Factor
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HEOICAL LIABILITY MUTUAL INSURANCE COMPANY
PHYSICIANS £ SURGEONS PROFESSIONAL LIAOILITY

EXHIBIT 7

Effect of Directly Applying Cap on Noncconomic Losses to Verdict Data
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MEDICI LIABILITY MUTUAL INSURANCE COMPANY
PlirSll ANS e. SURGEONS PROFESSIONAL LIABUITY

Analysis of Average Verdict Severities
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m

SUMMARY OF COLORADO TORT RRFORM I AW
TTPnATF,nTHROTirxH199S

1. Perr Rpvigw Immunity CRS.
Section 12-36.5-101 sLSsa. (1989): Provides

good faith ioununity to physicians who

participate in peer review in comphance with

statutory requirements of due process. Creates

special conunitiee to hear allegations of anti-

competitive behavior in peer review. Should

minimize exposure under the U.S. Supreme

Court case of Patrick v. Burgei .

2. Certificate of Review Required.

C.R.S. Section 13-20-6C'2 (1989): Provides

that in an action for damages based upon

professional negligence of a licensed

professional, the complainant's attorney shall

file a Certificate of Review with the coun for

each professional named as a party within sixty

(60) days of the complaint, cross-claim, or

counterclaun. The Certificate shall declare that

an expen in the area of the alleged negligent

conduct who meets the requirements of C.R.S.

Section 13-64-401 (expert witnesses, *19

herein) has reviewed tuc facts, records,

documents, and other material relevant to the

alleged negligent conduct and, based upon that

review, has found the complaint does not lack

substantial justification. Failure to file a

Certificate of Review shall result in the

dismissal of the action. While filing of a

Certificate creates a presumption of substantial

justification, attorneys are still required to

comply with good faith obligations of Rule 1

1

of Colorado Rules of Civil Procedure. Also, if

a non-pany defendant is designated, a

Certificate of Review must be filed as to the

non-pany.

3. Cnnri .SnmaHt:in .Statute C.R.S. 13-

21-108 (1990): Provides that any physician or

surgeon who provides emergency care in good

faith to a perso.a aot presently his patient and

without compensation shall not be liable unless

his acts were grossly negligent, willful or

wanton. This emergency care shall be

rendered at the place of the emergeiKy,

including emergency care rendered in a health

care institution, unless an obligation exists to

"cover" that patient.

4. Joint and Several T iahilitv C.R.S.

Section 13-21-1 11.5 (1986): Provisions

contained in C.R.S. Section 13-21-111.5

provide that in an action alleging the death or

injury of a person, a defendant shall be liable

only for the degree of fault of negligence by

that defendant that produced the injury or

death, except that joint liability will be imposed

upon two or more people who conspire to

commit a tortious act, and a defendant shall be

responsible for the degree of fault assessed to

those persons held jointly hable. Each such

defendant shall have a right of contribution

from the other defendants acting in concert.

Non-Pany Negligence Dftermined: Finders of

fact may consider degree of fault of a non-party

in determining degree of fault of parties.

Negligence of a non-party may be considered if

claimant made senlement agreeroem with such

or if defending party gives notice within ninety

(90) days of the fault of the non-parry

.
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The Jury or court will make special findizigs to

determine the percentage of negligence

attributable to each party and non-party and

shall determine the amount of damages

sustained by each. Entry ofjudgment shall be

based on the special fbdiag and no general

verdict shall be returned by the jury.

5. Collateral Source Bedurtion of

DamagSS, CR.S. Section 13-21-111.6 (1986

and 1990): Provides that in an action brought

to recover damages fcr a tort resulting in injury

or death, the court shall reduce the amount of

damages awarded by die finder of fact by the

amount chat the penon, his estate, or his

representative has been indemnified or

compensated for the loss by any person,

company, or fund related to the injury.

However, this does not include any amount by

which the person, his esute, or represenutivc

is indemnified or compensated by a benefit paid

out of a contract entered into and paid for by or

on behalf of such person.

Sfie #20 herein. The plaintiff must give

statutory notice of suit to a third party payor

within 60 days of filing the complaint. If the

third party payor does not respond to the coun

or arbitrator within 90 days, the claim of the

third party payor is barred.

6. Volunteer Services. CR.S. Section

13-21-1 15.5 (1992): Provides that a volunteer

who provides services for a "non-profit

organization" or a hospital without

compensation shall be immune from civil

liability for their acts or omissions performed in

good faith and within the scope of their

volunteer duties and if there was an absence of

willful and wanton conduct by such volunteer.

This does not relieve the hospital or non-profit

organization from its liability for the conduct of

the volunteer.

7. Director?!. OfTicew and Tmsteea
Immmiity C.R.S. Section 13-21-115.7 (1992):

Provides thai directors, officers and trustees of

aoi]-profit organizations who are not

compensated or salaried, (except reasonable

expenses may be reimbursed and they may
receive gifts not to exceed SIOOO value in any

12 month period), shall be inr"""^ from civil

liability for damages or injury inctured while

acting within the scope of their duties and so

long as any act or omission causing injury or

damage was not willful and wanton.

8. Rape Shield C.R.S. Section 13-25-

131 (1991): Provides that evidence of a

victmi's past sexual history is not admissible in

a civil suit against a medical professional unless

the court finds such evidence to be relevant to

the defense of the parry seeking to use such

evidence and that its probative value outweighs

its prejudicial effect.

9. Periodic Payments. C.R.S. Section

13-64-203 (1988): Provides that in an action

for damages against a health care professional

or institution, the judge shall enter a judgment

ordering awards for future damages exceeding

$150,000 be paid by periodic payments.

However, a party may petition the court to

enter judgment for the present value of the

periodic payments if it is foxind that the

mechanism selected lo fiind the payments is not

adequate. Or, if the individual plaintiff can

show he is making an infonned decision, is

twenty-one years old, and is not incapacitated,

he may clea to receive an immediate Ivimp-sum

payment of the present value of the himre

damages award. If the future damages are less

than 5150,000, the judge may order the award

be paid by periodic payments.
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10. Special Damages FmHinp C.R.S

Section 13-64-204 (1988): Provides that jury

shall make separate findings specifying for each

claimam the amount of: 1) past damages for

health care costs, economic loss, loss of

earnings and non-economic loss; 2) future

damages for health care costs, economic loss,

- future earnings incurred in work life

e;q)ectancy, and non-economic loss incurred

for the life of the claimant.

11. fVffrmmatiiin of Judgment, C R S

Section 13-64-20S (1988): Provides that court

will apply setoffs, credits, comparative fault,

additurs, and remittiturs to special damages

findings in calculating the amount of past and

future damages due to the claimant from each

party. A court shall preserve the rights of a

subrogee to be paid in a himp sum.

The court shall specify payments of attorneys'

fees and costs in a lump sum or periodic

payments, but this shall be separate from the

periodic instalhnents payable to claimant The

court shall enter judgment in a lump sum for

past damages and any damages payable in a

lump sum.

The jury shall determine the present vahie of

fumre damages and the court shall enter

judgment for periodic payment, except that the

court may enter judgment for a lump sum

payment if the need is presented for future

nujor medical services.

12. Periodic Installment Ohiiyations

C.R.S. Section 13-64-206 (1988): Provides

that 1) payments be fixed; 2) payments cannot

be accelerated, deferred, increased, or

decreased; 3) the recipient shall be a general

creditor of the q\uiified insurer; 4) payment

shall be scheduled at l-month intervals unless

the parties agree and the court directs

otherwise, and are payable at the beginning of

the intervals; S) money damages for loss of

future earnings shall not be reduced or

terminated because of the death of the judgment

creditor, but payment for other future damages

shall cease at the death of the judgment

creditor.

13. Funding A A<:i:ifnriTiii.iit of Periodic

Payments C.R.S. Section 13-64-207, 208 and

209 (1988); C.R.S. Section 13-64-207

provides that periodic payments be funded by

1) an insurance annuity contract; 2) an

obligation of the U.S.; 3) evidence of

collectible liabUity insurance; 4) an agreemem

of liability assignee to assume obligation of the

debtor; 5) an obligation of Colorado; 6) other

satisfactory funding.

C.R.S. Section 13-64-208: Provides that

hmding be provided within sixty (60) days of

entry of the judgment. If funding has not been

provided as required, the court, after motion by

the creditor, shall order compliance within

thirty (30) days, and if debtor does not comply,

the court shall calciilate present value of the

obligation and enter judgment in that amount

for the moving party. A co-debtor is entitled to

the same rights as the creditor in moving for a

debtor to comply with the funding provisions.

C.R.S. Section 13-64-209; Provides that the

right to receive periodic payment is only

assignable to: 1) payment of alimony,

maintenance, or child support, 2) costs of

services for medical care; 3) attorneys' fees and

costs.

14. .«;gticfarHnn of .Inripment C.R S

Section 13-64-212 (1988); Provides that a

court shall order the judgment satisfied and the

debtor discharged after ordering that the

funding complies v\rh those funding forms

necessary for periodic payments and that the

funding obligation has been met as provided in

the above section. "Funding & Assignment of

Periodic Payments". *13.
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15. Financial W«ponsihilify C.R.S.

Section 13-64-301 (1988): Provides that as a

condition of active licensure, every physician

or dendst (except public employees) providing

health care in Colorado shall maintain

commercial professional liability insurance

coverage in a. minimum indemnity amount of

SS0O,(X)0 per incident and SI.5 million annual

aggregate per year, with an insurance company

authorized to do business in Colorado.

If a physician has been reported two times or

more to the Board of Medical Examiners

regarding medical malpractice judgments or

secdements against such physician in one year,

the fuunciai responsibility shall be twice as

much. The physician shall have the right to

present evidence that the reports did not

represent a substantial failure to adhere to

acceptable standards of care, and the Board

may then reduce the amount of financial

responsibility to the regular limits.

Standards may be waived by the Board of

Medical Examiners for: 1) class of license

holders performing medical or denul services

who are in the military or on federal

government assignments and/or who render

limited or occasional services because of non-

clinical duties or retirement; or 2) those who

provide uncompensated care to paiiejus but do

not otherwise provide any compensaied care;

or 3) for other reasons that would render the

financial standards unreasonable or

unattainable.

16. TimrtafinnnfT.inhilitv C.R.S.

Section 13-M-302 (1988): Provides that the

total amoimt recoverable in tort actions against

health care professionals shall not exceed

$1,000,000 present vahie, including derivative

claims, [with a S2SO.00O present value cap on

damages for non-economic loss or injury] for

the past, present, and/or future damages, unless

the coun finds that imposition of the limitation

would be unfair due to the extent of the past,

present, and fiuxire damages or loss of income.

In that case, the court may award the present

value of excess future eanimgs and/or medical

costs only.

17. Exemplary namaprt C.R.S. Section

13-64-302.5 (1989 and 1991): Provides that

exemplary damages may be imposed against a

health care professional only as a result of the

negligence claim itself. Exemplary damages
may not be included in the initial complaint.

Exemplary damages may be sought only after

completion of substantial discovery and only

after the court or arbitrator finds prima facie

proof of a triable issue.

Reasonable exemplary damages may be

imposed only if the action complained of was

asended by circumstances of fraud, malice, or

willful and wanton conduct, and providing such

is proved beyond a reasonable doubt.

Exemplary damages shall not exceed actual

damages awarded, although the court may
reduce them if deterrent effect has been

achieved or may increase damages up to three

times acnul damage if the behavior has

continued or plaintiirs damages have been

aggravated.

No exemplary damages shall be imposed if

injury arises from the use of any drug or

product within approved federal or state

standards, in accordance with standards of

prudent health care professionals, or if there is

written informed consent and the use is in

accordance with prudent health care standards.

One-diird of exemplary damages paid to the

State General Fund (struck down by the

Colorado Supreme Court) and no interest is

payable on such damages.



208

18. P»pnrtiin» Requiremepts. C.R.S.

Section 13-64-303 (1988): Provides that any

judgment, settlcmcru. or award against a health

care professional or health care institution shall

be reported within fourteen (14) days by the

professional's or institution's medical

malpractice insurance carrier or the

practitioner's institution to the appropriate

licensing agency for review, investigation, and

appropriate action. If any health care

professional or health care institution or

insurance carrier knowingly fails to make such

a report, they shall be fined not more than

$2,500.

19. Qtialifications of Experts. C.R.S.

Section 13-64401 (1988): Provides that an

expert wimcss testifying with regard to

negligence in a medical malpractice action must

be a licensed physician whose training,

education, knowledge, and experience in

evaluation, diagnosis, and treatment of disease

makes him substantially familiar with the

applicable staivlards of care relating to the act

or omission which is the subject of the

proceeding on the date of the incident. An

expert in one medical sub-specialty may not

testify against a physician in another sub-

specialty unless the standards of care are

similar in the two fields.

20. CffM^**^*^ Sirynrcf Kvidencf & Rjpht

^t .Siihro^rion . C.R.S. Section 13-64-402

(1988) (1992): Provides that the plaintiff in a

personal injury action against a health care

provider rtust serve wrincn notice on any third-

party payor of any amount paid or payable as a

medical benefit to the plaintiff from any health,

sickness, or insurance plan, or any contract to

provide, pay for, or reimburse health care

services cosu The notice must be properly

served on the insurance commissioner or

pursuant to the Colorado Rules of Civil

Procedure within sixty (60) days of the

commencement of the stiit. The notice must

also be filed with the court or arbitrator.

If the third-party payor has a right of

subrogation for such payments, it shall file a

written claim within ninety (90) days of

receiving notice. The claim shall not specify a

definite amount. Failure to file the wriaen

claim constimtes a complete waiver of the

third-party payor's claim.

21. AltPmative Arhitration/Mcdical

SfTTicw Agreement . C.R.S. Section 13-64-

403 (1988): Provides that a physician and

patient may enter into a prc-ireatment

agreement that any dispute regarding

professional negligence shall be decided by

binding arbitration. Such an agreement must

be voluntary and not a condition to the

provision of health care services or health care

insurance to d\e patient. The agreement must

state that submission of the claim to arbitration

precludes reliance upon court processes, except

as they relate to judicial review of arbitration

proceedings. The patient has the right to seek

legal counsel and has the right to rescind the

agreement within ninety (90) days after

execution of the agreement or patient discharge

from the hospital. In addinon. a health care

provider may not refiisc services to a patient

who will not sign an agreement, and any such

refusal shall constitute unprofessional conduct.

A court may declare the agreement invalid if

the execution was induced by fraud, it failed to

conform to statutory standards, the patient's

execution was a result of negligent disregard of

the patient's right to refrain from execution, or

the patient did not speak the language in which

the agreement is wrincn. Punitive damages

may be considered m arbitration.
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22. I^imitartoiK on Action Re C^nftie anH

Other DgfegM C.R.S. Sechon 13-64-502

(1989): Provides thai a health care professional

or health care instiiutioa will not be liable to an

infant, his personal representative, parents or

next of klD for an injury occurring from genetic

counseling and screening, or arising from pre-

natal care, or during labor, delivery or the

immediate post delivery period in the instituiion

if the injury was the result of a genetic disease

or disorder, or other oamral causes

unpreventable or avoidable by ordinary care by

a health care professional or health care

institution, unless it can be shown by a

preponderance of the evidence that the injury

could have been avoided by ordinary standard

of care by the physician or health care

instituiioa. Medical records of genetic siblings,

parents and grandparents are available to the

defense.

24. Vflrrin».Pplated Iqjary or Death-

I.iinitaH«n.| on iJAhiUtv. C.R.S. Section 25-4-

909(1988): Provides that no person

administering a required vaccine to an infant or

child more than 20 days old shall be held liable

for any injuries sustained pursuaiu to such

vaccine if the vaccine was 1) given using

accepted clinical methods, 2) if the vaccine was
given according to a schedule of immunization

published by the federal government, and 3) if

there were no symptoms of history present

which would Iceep a prudent health care

professional from administering the vaccine. A
party shall exhaust his remedies under the

National Childhood Vaccine Injury Act of 1986

before maintaining an action for vaccine related

iiyury or death. Aji injury or death which does

not fall within the parameters of the federal

vaccine injury table (42 USC 300aa-14) is

presumed not to have been caused by the

administration of a vaccine unless the

preponderance of evidence shows otherwise.

23. .Stamte of Limitatinnq C.R.S. Secdon

13-80-102.5 (1988): Provides that ton or

contract action against a health care

professional shall be instinited within two (2)

years after the date an action accrues, but

absolutely no later than three (3) years after the

act or omission giving rise to the action

occurred, unless a) the act was knowingly

concealed, or a foreign object was left in the

body, or the injury or its cause could not have

been discovered with reasonable diligence, in

which case action must be instituted within two

(2) years after action was discovered or should

have been discovered; b) a child under eight (8)

years is ii^ured prior to 6th birthday, action

may be instituted any dme up to the age of

eight; c) a person under disability is injured and

has no legal representation, action must be

instituted two (2) years from date disability is

tetmiiuied.

25. IntcrSSt, C.R.S. 13-21-101 (199S):

Amended to provide that prejudgment imerest

accrues only after the date the action is filed.

Prejudgment interest no longer accrues from

the date of the incident.
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Breast cancer

top cause of

malpractice

complaints
By Kim Painter

USA TODAY

Breast cancer accounts for

more medical malpractice

claims than any other condi-

tion, a new repon said.

And it costs doctors' insurers

more than any condiuon be-

sides infant brain 'damage, said

the Physician Insurers Associa-

tion of America.

The apparent reason. Diag-

nosis is sometimes difficult and

treatment sometimes delayed,

said John Stanchfield, a Salt

Lake City internist who
chaired the study

"It's even more "difficult in

younger women" who file a

disproportionate number of

malpractice claims, he said.

The new report focuses on

487 cases in which damages

were awarded for delayed di-

agnosis Most common reasons

for delay:

Doctors said cancer was

unlikely after a physical exam
of a woman with a complaint

Doctors did not follow up

Mammograms were nega-

tive or were misread.

There's a lesson (or patients,

Stanchfield said: "Be persis-

tent Its their breast . . They
know it bener than anyone

else. If they think something

isn't right, they have to go back

and demand atxeniion"

The group said 44'~v of breast

cancer malpracuce cases re-

sult m payments to pauents

Average payment in 199-1

S307,000.

Most often sued in breast

cancer cases radiologists and

obstetrician /g\necologists

The new most common con-

ditions named in lawsuits in-

fant brain damage, pregnancy

and heart attack

The association represents

50 malpracuce insurance com-

panies that cover 609r of pn-

vate doctors in the USA.
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Mr. Hyde. Ms. Ross.

STATEMENT OF LINDA D. ROSS, YUCAIPA, CA

Ms. Ross. Mr. Chairman and the members of the committee, I

want to thank you for inviting me here to speak to you today. My
name is Linda Ross and I am a resident of Yucaipa, CA. I am here

today to tell you about the toll that medical malpractice takes on

its victims and their families. I am here on behalf of my mother,

Barbara Roberts, who in 1991 died from an untreated pulmonary

embolism. She died at the age of 61 because of medical malpractice.

I want to recognize the other malpractice victims that are here

today. I would like them to stand for a moment so you can see their

faces.

Thank you.
, /. i tt o /-<i- u c

I own a small business. I am a member of the U.b. Chamber ot

Commerce and I am a lifelong Republican. I don't think litigation

is the answer to every problem, but malpractice victims are enti-

tled to our day in court.
, , . , ,tu • r.

Many of the proposals that have been debated in this Congress

are based on California's MICRA law. I know that MICRA has

failed to adequately protect and compensate Californians. INvo ot

MICRA's provisions, the $250,000 cap on pain and suffering and

MICRA's allowance of mandatory arbitration clauses in health in-

surance contracts, were factors in our lawsuit against Kaiser

Permanente, my mother's HMO.
, j. j oi. j ^v Af

As I stated, she was onlv 61 when she died. She made three dif-

ferent trips to the hospital, two aaer paramedics were called com-

plaining of symptoms that a first year medical student should have

recognized as classic indications of a pulmonary embolism. Her

independent orthopedist suspected a blood clot.
«. v. ^ i

Numerous emergency room doctors and medical statt had mul-

tiple opportunities to save my mother from dying from this very

common complication of a broken bone. However, it seems that no

one felt any sense of urgency or concern when she turned tor them

to help, even when she told them she was afraid she was dying

She waited in the ER of her HMO for over 6V2 hours for treatment

that was never given and help that never came

Her death was completely preventable. According to medical text-

books on the subject, if proper treatment had been started when

she arrived, she had a 99-percent likelihood of a complete recovery.

Instead her life was placed in the hands of an unlicensed, unquali-

fied anJ unsupervised medical student.

Later that year doctors tried to pass this student off to me as an

M D. After her death, we were lied to by those responsible. My
mother's medical records were altered and falsified in an attempt

to hide the malpractice. We have been completely unable to hold

those individuals accountable.
, ^ . ^ j -^^ t

After my mother's death I started suffering from depression. 1

was guilt-ridden, raging at the world and God feeling that I had

let her die because I hadn't demanded that the doctors do their job

Because they convinced me to go home, she died alone and 1 didn t

have a chance to say goodbye. u^o^^e
All of our efforts to work through the system, medical boards,

State consumer protection agency, district attorney s office, were a



215

waste. Because enforcement of existing malpractice law is so weak,
no disciplinary actions were ever taken.
As of the end of last week, almost 7 months after the judgment

was paid, these doctors still haven't been reported to either the
State medical board or to the national practitioner data base, as is
required by law. The public has no way of finding out that these
doctors are responsible for a patient death.
MICRA created incredible hurdles for us, even in the case of such

clear-cut negligence. We had trouble finding an attorney to take
our case against Kaiser Permanente because the MICRA-imposed
noneconomic damages cap severely limited what we would probably
be able to recover, since my mother was not a high wage earner.
As our attorney told us aft^r a unanimous arbitration decision

came down, in California you get $250,000 for a maimed and crip-
pled child who will live with the injuries for the rest of their life.

Then you work backward from there to get to a 61-year-old woman.
My sister and I received a judgment of $150,000 for the wrongful
death of our mother. I would like to know which of the committee
members would be willing to trade their loved one for $150,000 and
be able to walk away feeling it was a fair trade.
Today the medical industry treats victims by vilifing us, and we

are constantly cast as gold-digging opportunists whose goal in life
is to persecute doctors unjustly. This is blame-the-victim mentality
in the first degree. It is simple. If you want to stop malpractice liti-

gation, stop malpractice. Treat the disease, not the symptom.
All that was promised under California's MICRA law proved hol-

low. The country will receive none of the benefits that you are now
being promised. It is a failed and discredited law.
We were promised if MICRA was enacted we would be rewarded

with reduced medical costs. They never materialized. Medical costs
in California are among the highest in the country.
We were told that discipline of malpracticing doctors would be

greatly increased, and that this would prevent those committing
the malpractice from destroying the lives of Californians, promises
also a sham. An auto mechanic in California is 10 times more like-
ly to be disciplined for fouling up a car's tune-up then a doctor is

for causing the death of one of his patients.
There is no incentive under MICRA to prevent malpractice. If

these doctors had had their licenses revoked and the HMO had
been severely fined, enough to make them take notice and be forced
to make changes, this wouldn't be happening to other victims, jus-
tice would have been served, and our mother wouldn't have died
in vain. When you are fighting a company that took in $12.2 billion
just in California last year, $150,000 had all the effect of a mos-
quito biting an elephant. They didn't even know we were there.
My mother was a community activist in her town of Lake

Elsinore, CA, for 10 years before her death. She contributed time,
energy and money to make her community and this country a bet-
ter place. She was an inspiration to me and everyone who knew
her. As far as I am concerned, she was a true American patriot.
She believed in the ideals of her country, what they were founded
on, and she fought for them at every turn with every ounce of
strength she had, right up to the last.
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When we asked her why she spent all of her time and energy try-
ing to make sure the politics in her community were held to a high
standard and that wrongdoers were exposed, she would point to a
saying she had pinned up next to her phone: "Democracy is not a
spectator sport." Then she would tell us that this was the country
her grandkids would have to live in long after she was gone, and
she wanted it to be a country they could be proud of. She was doing
her part to keep it that way. She taught her children those values,
and her grandchildren.
To the majority members of the committee I want to say, she was

one of your own. She was a lifelong RepuJblican. She stood up for
the ideals and values of the Republican Party at every turn. Now
I am askine that you stand up for her and for others like her. Don't
sell her and the rest of the country out to the AMA and the special
interests.

Thank you for hearing me.
Mr. Hyde. Thank you for your very moving testimony, Ms. Ross.
[The prepared statement of Ms. Ross follows:]

Prepared Statement of Linda D. Ross, Yucaipa, CA

Mr. Chairman and members of the Committee, I want to thank you for inviting me here

today to speak to you about the my family's experience with medical malpractice. My name is

Linda Ross and I am a resident of Yucaipa, CA. I'm here today to tell you about the toll that

medical malpractice takes on its victims and their families.

I am here today on behalf of my mother, Barbara J. Roberts -- who, in 1991, died from an

untreated pulmonary embolism. She died at the age of 61 because of medical malpractice.

My mother isn't alone and I want to recognize the other victims that are here today. I

would like them to stand for a moment so that you can see their faces.

I own a small business and 1 am a life-long Republican. I don't believe that litigation is

the answer to every problem, but I do believe that injured people and their families need to be

able to get into the courtroom, be fully compensated for their pain and suffering, and that some

doctors and HMOs -- without the threat of medical malpractice lawsuits - will cut costs and

engage in reckless conduct that can kill or maim people like my mother.

Many of the proposals that have been debated in this Congress are based on California's

MICRA law. I know - and my mother knows -- that MICRA has failed to adequately protect and

compensate Califomians. Two of MICRA's provisions -- the $250,000 cap on pain and suffering,

and MICRA's allowance of mandatory arbitration clauses in health insurance contracts -- were

factors in our lawsuit against Kaiser.



217

Before going into the details of my mother's case, 1 want to ask you what pnce you would

put on a lifetime of pain and suffering? Is $250,000 or $500,000 the amount of money you w ould

assign to your mother or (ather's life? Your child's?

Three hospitals, including her own HMO. one independent orthopedist and numerous

emergency room doctors and medical staff had multiple opportunities to save my mother from

dying from this common complication of a broken bone. However, it seems that no one felt any

sense of urgency or concern when she turned to them for help, even when she told them she was

afraid she was dying. She made 3 different trips to the hospital, two after paramedics were called,

complaining of symptoms that a first year medical student should have recognized as classic

indications of a pulmonary embolism.

She waited in the E.R. of her HMO for 6 Vi hours for treatment that was never given and

help that never came. Her death was completely preventable. According to medical textbooks on

the subject, if proper treatment had been started when she arrived, she would have had a 99%

likelihood of complete recovery. Instead, her life was placed in the hands of an unlicensed,

unqualified and unsupervised medical student. Later the real doctors tried to pass off this student

to me as an M.D.

After her death, we were lied to by those responsible, my mother's medical records were

altered and falsified in an attempt to hide the malpractice and - because of California's medical

malpractice limits -- we have been unable to hold these individuals accountable.

Shortly after her death. I began suffering from depression. I was guilt-ridden, raging at the

world and God, feeling that I had let her die. because I hadn't demanded that the doctors do what

they should have done to save her. because the doctors convinced me to go home and she died

alone, because I didn't have a chance to say goodbye, because...

My sister developed excruciating migraines, which she had never had before but she

still has today. My depression was treated with anti-depressive drugs, along with a year of
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therapy to help me deal with the overwhelming, murderous rage I felt at the people whose job ii

was to take care of her. People who had sworn an oath to do so, but who, instead, simply stood

by and watched her die when they had the opportunity, ability, and means to save her.

I feel thai, in the final analysis, my mother was killed by those who abandoned her. My

desire for retribution grew as I realized that none of those responsible would ever be made to

account by the medical disciplinary boards in California.

All of our efforts to work through the system: medical boards, state consumer protection

agency, the district attorney's office, were a waste. No disciplinary actions were ever taken.

As of the end of last week, almost 7 months after a $150,000 judgment was paid to my sister and

me for my mother's wrongful death, these doctors still haven't been reported to either the State

Medical Board or the National practitioner Database as required by law. The public has no way

of finding out that these doctors were responsible for a patient's death. That is the medical

malpractice crisis facing patients today — not an explosion of lawsuits.

I want you to understand the kind of rage malpractice creates. Why? Because it is the

only way you can understand one of the benefits of allowing injured people to be fully

compensated for their pain and suffering - the peaceful resolution of disputes with corporations

or doctors that have injured them. The completely preventable death of a loved one, coupled with

the realization that there isn't any person, agency, law or system that will offer any measure of

real justice to a malpractice victim or their family member, can and does push some people to

the brink, and others over the edge.

Only my realization that my family would suffer even more if I were to act on my rage,

kept me from going after my j)Ound of flesh.

Our lives turned into a nightmare of searching for answers no one would give, and the

overwhelming need to make my mother's death count for something. We refused to let her

become another statistic in the body-count of malpractice.
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That's why I'm here talking to you today. You need to know the real impact of what you

are thinking of doing to people like my mother and patients all across the country if you impose a

California MICRA modeled law on a federal level.

Even with such a clear case of negligence, MICRA created incredible hurdles. We still

had trouble finding an attorney to take our case against Kaiser Permanente because the MICRA

imposed "non-economic" damages cap severely limited what we would probably be able to

.recover since my mother was not a high wage earner.

As our attorney told us after the unanimous arbitration decision came down, "In

California, you get $250,000 for a maimed and crippled child who will live with those injuries

for the rest of their life, then you work backward from there to get to a 61 year old woman."

Incidently, he felt that $150,000 figure was a huge victory for us because damages for the death

or injury of a senior citizen are normally much, much lower. Which one of you wants to tell me

how much my mother's life is worth.

Another problem for the attorney was that we were subjected to litigating the case in the

setting designed, controlled, and developed by the perpetrator's; Kaiser's mandatory binding

arbitration, where they make all the rules. Under MICRA, HMO's can require patients to go to

binding arbitration for medical malpractice disputes. I wanted a record of the proceedings made,

however, I was told that was forbidden. Consequently there is no permanent record of the

arbitration that could be used by other victims to show a pattern of malpractice by Kaiser. In a

courtroom. Kaiser's attempts to seal the records of my case would have been subject to review by

a judge.

No amount of money can ever give us back my mother, my best friend, but we hoped to

use the judgement as a hammer to force Kaiser to change things, so no one else would lose a

loved one.

However, when you're fighting a company that took in $12.2 billion dollars last year in
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California, our 5150,000 had all the effect of a mosquito biting an elephant, they didn't even

know we were there.

As the federal government forces more and more of us into HMO's, people like my

mother, seniors, stay at home moms, students, children, anyone who does not make a high wage

are in double danger from malpractice.

This is because under MICRA, HMO's can now effectively place a dollar value on each

member based on the profit potential of treating or not treating them. The worst case liability on

the HMO balance sheet for not treating them under MICRA is $250,000., and as my sister and 1

have learned, a full figure award in California is extremely rare.

It becomes a basic accounting decision as HMO's rush to maximize stockholder return.

Why should the value of a person's life be solely determined by how much they earn?

MICRA chooses to ignore the intrinsic value of a person's relationship to their family, friends,

community and society.

The reason she is dead today is that malpracticing and incompetent doctors are allowed to

continue practicing and their colleagues don't have the moral backbone to report them to

licensing authorities or to purge them from their own professional organizations. The

"Conspiracy of Silence" in the medical field still carries its full force and effect.

I'm sure that my mother was not the first person to have her life

destroyed be these people.

Today, the medical industry chooses to deal with a maimed, crippled, or damaged victim

of malpractice as someone who has the audacity and affrontery to file a malpractice action to

seek compensation for the destruction of his health and life. We are constantly cast as gold-

digging opponunists whose goal in life is to unjustly persecute doctors. This is "blame the

victim mentality in the first degree.
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It's simple, if you want to end malpractice litigation in this countn,'. STOP

MALPRACTICE!!! Treat the disease, not the symptom.

Malpractice victims' lawsuits are cited as the reason for virtually all the woes of the

medical industry in this country. Now the AMA says that if only Congress would just rein in our

right to seek compensation and accountability, the world would be a wonderful place for doctors

once again. However, it would be a markedly more dangerous world for patients. Because you

know as well as I, that wrongful acts that go unpunished are guaranteed to be repeated.

That you are considering California's MICRA as a model law to address the horrifying

crisis of medical malpractice tells me how successful the AMA has been in their campaign to

make malpractice victims the scapegoats for the problem of medically caused injuries and death.

The real agenda here is to ask Congress to grant doctors virtual immunity for their

negligent and criminal acts. As patients, we clearly understand that this is what's really at stake

here. They are asking you to shift the risk of providing medical care from the provider to the

patient.

For all that was promised California under MICRA law, we have received less than

nothing. The country will receive none of the benefits you are being promised. It is a failed and

discredited law in California -- even the Los Angeles Times has written about its problems -- and

propagating it nationwide will only serve to put ever greater numbers of patients at risk of death

and injury.

We were promised that if severe limits were placed on the rights of medical malpractice

victims to be fully compensated for medical injuries, all Califomians would be rewarded with

greatly reduced medical costs. This promised result never materialized. Medical costs in

California are among the highest in the country.

Neither have malpractice insurance rates, blamed on lawsuits by malpractice victims.

24-740 96-8
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been held lo reasonable levels. This was also promised by the medical and insurance interests in

1976. Again, another empty promise.

We were also told that there would be greatly increased discipline of doctors to prevent

those committing malpractice from destroying the lives of Califomians. This promise was also a

sham. An auto mechanic in California is 10 times more likely to be disciplined for fouling up a

car's tune-up, than a doctor is for causing the death of one of his patients.

My sister and I received an arbitration judgement of 5150,000 for the wrongful death of

our mother. I would like to know which of the committee members would be willing to trade

their loved one for $150,000 and be able to walk away feeling like it was a fair swap.

We were not dependant on our mother for financial support so we didn't need to use that

5150,000 to support our family as many malpractice victims must do. The only reason money

was an issue for us was that we were fighting back with the only lever we felt the HMO would

understand: money. However, we couldn't make much of an impression because it is next to

impossible to get punitive damages against an HMO in California.

If these doctors had their licenses revoked, and the HMO had been severely fined, to a

point where the corporation would have really felt it, and had been forced to make changes that

would have prevented this from happening to someone else's mother, sister, husband or child,

that would have been the best satisfaction. And our mother would not have died in vain.

A judgement of 530.000 is supposed to be the threshold for triggering a report to the state

medical board, this was our goal in bringing the suit. But as of the end of last week, there was

still nothing on record either with the State Medical Board of California, nor with the National

Practitioner Databank as required by law; nothing to inform the public about these doctors being

responsible for a patient death. So much for the teeth in our enforcement laws we were pronused

under MICRA.
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Ladies and gentlemen, it doesn't take a rocket scientist to understand that California's

MICRA law resulted from the unholy alliance of the medical and insurance industries. It was

always intended to serve their interests, never those of patients or victims. And for the last

twenty years, their interests are the only ones that have been considered. Other victims and I plan

to bring that situation to an end. We are organizing across the countr>'. We vote. We write letters.

We have friends and family who vole.

If our rights to pursue accountability in civil courts are further limited, we will remember

who voted for those limits. We will push to enact criminal sanctions for these kinds of actions.

Where would malpracticing doctors prefer to face their victims, in civil or criminal court?

My mother was a local community activist in her community of Lake Elsinore, California

for 10 years before her death. She contributed time, energy, and money to try to make her

community and this country a better place. She was an inspiration to me and to everyone who

knew her. As far as I'm concerned, she was a true American patriot. She believed in the ideals

her country was founded on and she fought for them with every ounce of strength that she had,

right up to the last.

When we asked her why she spent all her time and energy trying to make sure the politics

in her community were held to a high standard and that wrongdoers were exposed, she would

point to a saying she had pinned up next to her phone "Democracy is not a spectator sport." Then

she would tell us that this was the country her grandkids will have to live in long after she's gone

and she wants it to be a country they can be proud of. She was doing her part to keep it that way.

She taught her children those values and her grandchildren.

When my children hear of some injustice or a dishonest politician in our area, they

invariably comment "Boy, if Grandma were still alive, that guy would be in big trouble. She

would be all over him."

To the majority members of the committee I want to say, she was one of your own, a life
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long Republican. She stood up for the ideals and values of the Republican Pany at even turn.

Now. I'm asking that you stand up for her and others hke her. Don't sell her nd the rest

of us out to the interests of the AMA and other special interests.

As a society, on whose life should we place more value, and thus offer greater protection

from malpractice? The rich, powerful, famous and well-connected will always have all the

protection from malpractice they need. It's everyday people like my mother and the other victims

like those you see here today that need to be protected from laws like MICRA and the doctors

that shouldn't practice without it.
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Mr. Hyde. Next, Robert T. Clarke, president and CEO of Memo-
rial Health System, on behalf of the Health Care Liability Alliance.

Mr. Clarke.

STATEMENT OF ROBERT T. CLARKE, PRESmENT AND CEO,
MEMORLVL HEALTH SYSTEM, ON BEHALF OF THE HEALTH
CARE LJABHJTY ALLIANCE

Mr. Clarke. Yes. Thank you, Mr. Chairman.
Our health system includes a 600-bed tertiary hospital in Spring-

field, IL, affiliated with Southern Illinois University School of Med-
icine. We also sponsor two rural hospitals, Abraham Lincoln Memo-
rial Hospital in Lincoln as well as St. Vincent Memorial Hospital

in Taylorville. Our system includes physicians who practice in six

communities as well as several mental health centers and home
care agencies.

Today I am testifying on behalf of the Health Care Liability Alli-

ance, which is a coalition of physicians, hospitals, insurers, manu-
facturers, organizations and individuals who believe that our coun-

try's dysfunctional system for resolving health care liability dis-

putes is a national problem that demands national attention and
a national solution. I would like to cite some cases for you that are

fp.miliar to the Health Care Liability Alliance. They show, I think,

the other side of the picture.

A patient presents to a hospital with cancer, and during their ad-

mission is treated with radiation therapv. They subsequently go

home and they come back to the hospital for outpatient radiation

therapy treatment. A burn is noticed on the patient's hip. The pa-

tient claims they have been burned by a radiation therapy acci-

dent. "The burn is not consistent with a radiation accident. No other

incidents occurred in the department. The equipment calibrated

correctly. Perhaps the most conclusive piece of evidence in the mat-

ter was that the patient had at one time mentioned to the nursing

staff that she had burned herself with a hot water bottle in her

home.
The hospital was asked for a nuisance settlement by the plain-

tiffs attorney.

An ER patient presents indicating they injured their back at

home. That is recorded in the history and physical. Subsequently,

an attorney contacts the hospital and threatens suit for improper

recording of information which apparently was then interfering

with a workman's compensation case.

A patient arrives with 28 percent body burns, first, second and
third degree in nature. The doctor, of course, orders closely mon-
itored input and output. The patient was incoherent and under
emergency resuscitation status. A Foley catheter was put in the pa-

tient to monitor output. Subsequently, the patient recovered and

went home, and filed a claim that there was no proper consent for

the insertion of the Foley catheter and that pictures had been

taken of his condition without his consent.

Finally, last case, a detailed surgical correction was done on a

malformed foot. Post-discharge the patient developed an infection

and came back to the hospital. The emergency room found the cast

to be extremely dirty and, upon cutting it open, found fly maggots

in the wound. The patient advised that they had been gardening



226

with their cast and with a barefoot. Subsequently the hospital was
sued for the infection.

These are frivolous claims and suits, and waste time and energy
and resources which, in our opinion, should be used for patient care

or for those people who suffer real injury and have meritorious

claims such as we have just heard.
Human beings make mistakes, unfortunately, but that doesn't

justify not reforming our tort system. It is ineffective in reducing
medical malpractice. It fails to compensate some who are injured

and overcompensates others; benefits lawyers at the expense of in-

jured patients; adds enormous cost and inefficiencies; and threat-

ens access to care.

We have watched with interest the 1975 California Medical In-

jury Compensation Reform Act, which limits noneconomic damages
to $250,000; provides a defendant's liability for noneconomic dam-
ages is several only; allows disclosure to the jury of collateral

sources; allows installment payments; and creates a sliding scale

for trial lawyers. It also has a 3-year statute of repose.

These reforms have led, in our opinion, to enormous success. It

ensures fair and appropriate compensation for meritorious claims

while limiting what had been skyrocketing insurance costs. We
would encourage you to consider reforms such as MICRA. We
would also ask you to consider State demonstration projects with

alternative dispute resolution processes.

We thank you, Mr. Chairman.
Mr. Hyde. Thank you very much, Mr. Clarke.
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[The prepared statement of Mr. Clarke follows:]

Prepared Statement of Robert T. Clarke, President and CEO, Memorial
Health System, on Behalf of the Health Care Ljabiuty Aluance

Mr. Chairman and Members of the Committee:

My name is Robert Clarke. I am President and C.E.O. of the Memorial Health System

of Springfield, Dlinois. I am testifying on behalf of the Health Care Liability Alliance (HCLA).

Our hospital has been working with HCLA to enact comprehensive reform of the health care

liability system at the federal level.

The Health Care Liability Alliance is a coalition of physicians, hospitals, other health

care givers, insurers, manufacturers, organizations and individuals who believe that our

country's dysfunctional system for resolving health care liability disputes is a national problem

that demands a national solution. A list of the members of HCLA is attached (Exhibit A).

We thank the Committee for holding this hearing and for offering us the opportunity to

testify. We also commend Chairman Hyde for his unswerving commitment to improving this

nation's fundamentally flawed liability system. As sponsor and leader of the effort to enact into

law, H.R. 956, the Common Sense Legal Standards Reform Act of 1995, the Chairman has

demonstrated steadfast leadership in the effort to rationalize our nation's legal system.

The members of HCLA asked me to express its collective gratitude to the House

Leadership and to all members on both sides of the aisle who voted in favor of two amendments

supported by HCLA during last year's debate on HR 956: 1) Congressman Cox and Geren's
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amendment to limit the award of noneconomic losses in health care liability actions to $250,000:

and 2) Congressman Cox's "fair share" amendment to eliminate joint and several liability for

noneconomic losses in all civil actions.

I am also pleased to be here as a representative of the hospital community and to reaffirm

hospitals' longstanding commitment to reform of our inefficient tort system. As the momentum

for liability reform, and specifically health care liability reform, grows, we believe that

Americans have the best opportunity in a generation to address this serious problem.

The refrain most often heard from the opponents of health care liability reforms is that

patients suffer tragic injuries. These tragedies are compelling, and they evoke an understandably

emotional response. Medical injury, and medical malpractice, do occur. Human beings make

mistakes and in medicine they can be tragic. But that does not justify refusal to reform our tort

system. That system, indeed, fails miserably in providing fair and expeditious remedy for these

mistakes.

• It is ineffective in reducing medical malpractice, in anything but a haphazard way.

• It fails to compensate many who are injured, and overcompensates many others. It is

slow to compensate those who are deserving.

• It adds enormous costs and inefficiencies to an already expensive and inefficient health

care system.

• It benefits lawyers excessively at the expense of injured plaintiffs.

• And it threatens access to care.
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The Need for Re> rm

Numerous reports document the failings of the current system. The 1995 Physician

Payment Review Commission (PPRC) Annual Report to Congress states that "[t]he medical

malpractice system does not adequately prevent medical injuries or compensate injured patients.

"

It also notes a "concern that the current ftmctioning of [the malpractice] system promotes the

practice of defensive medicine."

The Harvard Medical Practice Study, based on a review of 31 ,429 medical records in 51

New York hospitals, concludes that of the 280 patients who suffered an adverse event due to

negligence, only 1 in 16 received compensation from the tort liability system. On the other

hand, at least half the claims that were filed were without merit-that is, 50% of the malpractice

claims studied were not filed by a plaintiff who received negligent medical treatment. Similarly,

of the over 1 17, 132 closed claims and suits reported to the PIAA Data Sharing Project, only one

third results in any payment to the plaintiff In other words, litigation fails to sort out

meritorious from nonmeritorious claims and to compensate those who are injured.

These conclusions are reinforced by GAO's estimate that nearly 60% of all claims filed

against physicians are dismissed without a verdict, settlement or payment to the plaintiff

(Medical Malpractice, Characteristics of Claims Closed in 1984, U.S. General Accounting

Office, 1987) and by a recent study funded by the U.S. Agency for Health Care Policy and

Research that found no relationship between prior malpractice claims experience and the

technical quality of practice by Florida obstetricians. ("The Relationship Between Malpractice

Claims History and Subsequent Obstetric Care," JAMA . 272(20): 1588- 1591, November 23/30,

1994).
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With so little correlation between the filing of lawsuits Jid physician negligent behavior,

it is evident that the tort system is not effective in deterring medical injury or negligence.

Our system is costly and wasteful. In fact, the United States has the world's most

expensive tort system. At 2.2 percent of GDP, the U.S. system costs substantially more than

that of any other country and two and one half times the average of all developed countries. Tort

costs have grown almost four times faster than the U.S. economy over the last 64 years. While

the rate of growth of tort costs in general has moderated in recent years, the cosu of medical

malpractice continue to escalate at a double digit pace. (Tort Cost Trends: An International

Perspective, Tillinghast Towers Perrin 1995).

A recent study, soon to be published in the Quarterly Journal of Economics, concludes

that "doctors do practice defensive medicine" and that failure to enact liability reforms increases

the cost of health care. (Kessler and McClellan, Do Doctors Practice Defensive Medicine?.

Quarterly Journal of Economics (forthcoming)) (Exhibit B). The Hudson Institute published a

study in April 1994, co-authored by then Hudson Senior Fellow, now Representative David

Mcintosh (R-IN) and Research Analyst David Murray, that examines the effect of liability on

a large urban hospital in Indiana. The study concludes that "legal liability has become a key

factor driving up the costs and decreasing the quality of medical care in the United States." The

direct and indirect costs of liability added a total of $450 per patient admitted to the hospital,

increasing medical costs at the hospital by 5.3%. On the physician side, while nationwide trends

are mixed, medical liability insurance premiums continue to outpace inflation by substantial

margins in Sutes that have not achieved effective liability reform. For example, malpractice

premiums increased by 14% in New York in 1993.
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A particularly omin.yus trend in today's health system is the increase in the frequency of

claims against primary care physicians, who play an ever larger role in the delivery of managed

health services. (American Medical News, February 12, 1996, p. 1).

And the problem continues to get worse. According to the most recent Jury Verdict

Research Study, released on January 4th of this year, "the median malpractice award for 1995

climbed ... to $500,000, a 40 percent increase in one year over 1994's median of $356,000.

(News Release, Jury Verdict Research, January 4, 1996). Lawyers Weekly trumpeted these

results:

Medical Malpractice dominated the top verdicts of 1995. It accounted for half of the 10

largest awards to individual plaintiffs, with verdicts ranging from $40 million to $98.5

million. (Lawyers Weekly USA . January 15, 1996, Section B-1).

Four of these five mega-verdicts were awarded against hospitals. (Id.)

Thus, the PPRC Report, the Harvard Medical Practice Study, the 1992 and 1995

Tillinghast and Tillinghast Towers Perrin studies, the forthcoming Quarterly Journal of

Economics, and the Hudson Institute Briefing Paper, to which could be added a host of other

reports, collectively demonstrate the enormous flaws of the existing system. The current tort

system simply is unable to resolve medical liability claims cost effectively and makes only a

haphazard contribution to deterring negligent behavior or improving the safety of care.

The American Public Wants Refonn

People know the liability system is out of control. Every recent poll has demonstrated

that the American public strongly supports effective medical liability refonn. A 1995 Poll

conducted by HCLA in the week of March 10, 1995, shows large majorities of the public favor

a variety of health care liability reforms, such as placing limits on the amount that can be
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awarded for noneconomic losses 1 ke "pain and suffering,* limiting the percentage that a lawyer

can receive as a fee from any settlement or award for his client, and preventing plaintiffs from

receiving money for items for which they have already been compensated. The Los Angeles

Times found that given seven possible reasons for expensive health care in this country, people

are most likely to name malpractice suits. According to a 1991 Gallup Poll, 77 percent of

Americans think malpractice lawsuits and awards are an important reason for the rising costs in

health care. They are right.

A Better Wav

The magnitude of the problems with the current system has spurred a dialogue on how

to improve the system. There is a broad consensus among scholars, the public, and elected

representatives on the objectives of health care liability reform and a developing consensus on

the means to achieve those objectives.

1. Patient Safety Should be Promoted.

HCLA believes that any reform of the liability system must be built upon meaningful

patient safeguards against both medical malpractice and avoidable harm from medical products

or services. The key to patient safety is not trial lawyers and litigation. Rather, it is work that

has been long underway in the health care community. There has been a revolution in the

delivery of health care services since the Harvard Study was conducted ten years ago. Our

health care system then was distinctly different than it is today. Hospital payments under

Medicare were being constrained for the first time, and traditional independent, fee-for-service

medical practices were commonplace. Little or no emphasis was placed on systemic quality,

outcomes research or centralized medical management. Today, hospitals are clearly operating
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in a different environment where capitated payments are the norm, and solo fee-f< •-service

medical practices are increasingly being displaced by large networks of physicians and other

providers. Both public and private sector payers are demanding systemic quality measurements

that can continually demonstrate better outcomes and healthier patients.

It is in this atmosphere that patient safety and risk management programs have been

established and are flourishing — this trend has been an unanticipated benefit of private sector

health care reform. HCLA members come from all aspects of the health care system and an

overview of their risk management and patient safety activities will give the Committee a sense

of the new environment. First of all, let me emphasize that risk management requires significant

investment by hospitals, as it does of every HCLA member which conducts risk management

activities. We know, though, that risk management is a sound investment because it improves

the quality of services provided to patients, it decreases unnecessary health care costs incurred

when patients suffer complications or additional injuries as a result of substandard care or when

preventable health risks go unaddressed, and it promotes advances in medical treatment and

technology designed to minimize patient exposure to risk. Examples of risk management

activities include:

-Hospitals hiring full time risk managers who identify risk factors and help design plans

to eliminate or mitigate them.

—The Physician Insurers Association of America, a national association of physician-

owned medical professional liability insurance companies, routinely collecting and

disseminating new knowledge regarding the prevention of medical misadventures through

its Data Sharing Program and convening panels of experts on difficult cases to make risk
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management recommendations.

-Harvard Medical School, and other medical educational institutions nationwide,

developing practice standards for anesthesiologists, thereby improving anesthesiology for

patients across the country.

The results of these activities are extremely encouraging. Anesthesiology has become

many times safer in recent years because of the voluntary development, more than 10 years ago,

of practice standards by the Harvard Medical School, for use in its affiliated hospitals, and

adoption of those standards soon thereafter by the American Society of Anesthesiologists (ASA).

Since then, insurance companies, managed care organizations and even a number of state

medical regulatory authorities (e.g.. New York, New Jersey) have adopted substantially similar

standards. Before implementation by the Harvard Medical School of the anesthesia standards

in July 1985, there was 1 intraoperative accident for every 75,700 anesthetics administered and

1 death for every 151,400 anesthetics administered between January 1976 and June 1985.

Afterwards, between July 1985 and June 1990, there were no deaths at all and only 1

intraoperative accident for all 392,000 anesthetics administered. (See "Risk Reduction in

Anesthesia," Anesthetic Risk and Complications . 6(2):289, June 1992).

There are many other examples of risk management/quality improvement activities which

are improving the quality of care. Speaking on behalf of hospitals and the millions of hospital

employees, physicians, pharmaceutical manufacturers, insurance companies and medical product

makers I can honestly say that the investment in risk management and quality improvement is

far less costly - from both a caring perspective and a fiscal perspective - than the price that any

pay when a patient is injured or dies due to substandard medical care or medical negligence
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during the course of medical treatment. Being dragged into a health care liability suit is costly

and time-consuming — and it takes a human toll on hospitals, doctors, medical device

manufacturers and other health care providers who strive every day for excellence in their

disciplines. The vast majority of health care providers are committed to helping alleviate illness

and suffering for all Americans seeking medical treatment - risk identification and prevention

is, by far, the preferable alternative to counterproductive litigation.

2. Injured Patients Should be Fairiy Compensated, and the System's Focus Should be on Their

Compensation, not Lawyers.

People wrongfully injured in the course of receiving health care treatment are entitled to

be made whole. "If viewed as a mechanism for compensating victims for their economic losses,

the tort system is extremely inefficient, returning less than 25 cents on the dollar for that

purpose." (Tort Cost Trends: An International Perspective 1995, Tillinghast-Towers Perrin).

The litigation system often can have the dual negative effect of both delaying and reducing the

patient's recovery, since lawsuits can take years, and a large percentage of the award goes to

pay court costs and legal fees. The RAND Corporation estimates that only 43 cents of every

dollar spent in medical liability or product liability litigation reaches the injured patients.

Attached as Exhibit C to my testimony is an example of how the current system appears

to serve lawyers better than patients. It is a final judgment order confirming a settlement

agreement which involved a $200,000 cash payment to the plaintiffs (parents and injured minor),

together with monthly payments for 20 years to the minor. Of the $200,000 cash payment, more

than $160,000 was paid to the plaintiffs' attorney in expenses and fees, with less than $40,(XX)

retained by the injured patient. Particularly striking is the fact that this case did not even go to



236

10

trial, nor was it especially complicated or drawn out.

3. The Tort Component of Health Care Costs Should be Contained.

The high cost of the tort system that doctors, nurses, hospitals, product manufacturers,

health insurers and others must pay in order to stay in business, is inevitably passed through into

the prices of the products and services they provide. Total cost of medical liability insurance,

including self-insurance, is estimated at $9.2 billion, according to Lewin-VHI.

In addition to the actual cost of liability insurance, there are even greater costs associated

with "defensive medicine'-diagnostic tests and services motivated primarily by the fear of

litigation and the perceived need to build a medical record that documents a health care

professional's decision. This factor is more difficult to quantify precisely, but is attested to by

every health care professional. Lewin-VHI estimates that the combined cost of physician and

hospital defensive medicine in 1991 was as high as $25 billion. (Estimating the Costs of

Defensive Medicine, Lewin-VHI, 1993).

In a yet to be published study of the costs and effects of defensive medicine, two Stanford

Professors found that "'[d]efensive medicine' is a potentially serious social problem: if fear of

liability drives health care providers to administer treatments that do not have worthwhile

medical benefits, then the current liability system may generate inefficiencies many times greater

than the costs of compensating malpractice claimants." The authors then concluded that "[o]ur

evidence on the effects of direct malpractice reforms suggests that doctors do practice defensive

medicine." (Kessler and McClellan, Do Doctors Practice Defensive Medicine? . Quarterly

Journal of Economics (forthcoming)).

The authors cite specific tort reforms as reining in the costs of defensive medicine:
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[o]ur analysis indicates that reforms that directly bmit liability - caps on damage awards,

abolition of punitive damages, abolition of mandatory prejudgment interest, and collateral

source rule reforms ~ reduce hospital expenditures by 5 to 9 percent within three to five

years of adoption, with the full effects of reforms requiring several years to appear.

The Committee should also consider the cost of liability borne by manufacturers of drugs

and devices--$10.8 billion paid to claimants in health care product liability cases in the U.S. in

1990, not including the cost of liability insurance and legal defense costs. Thus, the current cost

of traditional health care liability exposure totals $45 billion a year and is growing.

A final cost factor that is potentially enormous, but has not yet been calculated, is the

liability of health insurers and health networks for their utilization review activities that restrict

payment for health care services. Recent verdicts and settlement reports suggest that payers who

refuse to provide services may be exposed to multi-million dollar suits, even if the medical

service demanded by the patient has not been proven effective and is clearly excluded by the

terms of the managed care plan. (See Patients' Lawyers Lead Insurers to Pay for Unproven

Treatments, New York Times . March 28, 1994, page Al). This phenomenon can be thought

of as an institutional equivalent to defensive medicine. Managed care organizations and health

systems are being forced by the risk of excessive damage awards, to provide treatment that is

not necessarily needed or effective.

During this Congress, the Congressional Budget Office (CBO) finally recognized the

savings to the consumer that can result from health care liability reform. It is an economic truth

long recognized by advocates of tort reform. Finally, CBO "scored" the health care liability

reforms passed by the House of Representatives in the budget, recognizing that these reforms

would create savings for the ultimate purchaser of health care, in that case the federal

government.
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4. Access to Health Care and Innovatici Should be Promoted not Thwarted.

One of the most serious societal costs inflicted by the current liability system is reduced

access to health care. Increasing premiums and the threat of liability have caused physicians and

other health care providers to abandon practices or stop providing certain services in various

areas of the country. More than a half million residents of rural counties are without any

physician to provide obstetric services. (Health Care In Rural America, Office of Technology

Assessment, September 1990). Liability induced access problems have been most clearly

documented among ob/gyn physicians. An Institute of Medicine report found that the high cost

of liability insurance and the threat of malpractice litigation have a particularly adverse effect

on the delivery of obstetrical services to three categories of women: those living in rural areas,

those with high risk pregnancies and those who are poor. (See Institute of Medicine, Medical

Professional Liability , vol. n, pp. 61-62, 1989.) Similarly, the National Rural Health

Association reports that many states and local communities are experiencing a serious lack of

obstetric services and that increasingly this has been attributed to the medical malpractice

problem.

Just last year, the House, the Senate and the President recognized the relationship

between burgeoning liability costs and threatened access to health care for low income

individuals. Unanimously, the House and Senate passed H.R. 1747, the Federally Supported

Health Centers Assistance Act. This legislation, signed into law by the President, allows the

Secretary of Health and Human Services to "deem" employees, contractors and other entities as

employees of the Public Health Service. As "deemed" federal employees, individuals are sued

under the specific provisions and procedures of the Federal Tort Claims Act (FTCA). This
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"de< :ning" effectively takes patients in community health centers out of the conventional t rt

system. (See the Federally Supported Health Centers Assistance Act of 1995, Pub. L. 104-73,

109 Stat. 777; Report To Accompany H.R. 1747, the Federally Supported Health Centers

Assistance Act of 1995, Rep. No. 104-398, December 12, 1995).

The FTCA, originally enacted by Congress in 1946, waives the federal government's

sovereign immunity in tort actions, making it possible to sue the federal government under the

terms of the FTCA. The FTCA applies a two year statute of limitations for the filing of an

action, does not provide a jury trial, does not allow punitive damages or prejudgment interest,

and caps attorneys fees. (See 28 U.S.C. §§ 2401, 2402, 2674, 2675, and 2678).

Why did Congress make this system apply to those who obtain health care from

community health centers? It did so for exactly the right reasons - because the abuses of the

conventional tort system, and their impact on the malpractice premiums paid by community

health centers, were draining dollars from the provision of needed health care. In other words.

Congress recognized that the tort system applied to non-government health care providers has

a negative impact on access to health services. Applying the FTCA is one approach to solving

the problems of the tort system. HCLA believes that its platform supplies an even better

solution, which can be applied broadly to all litigants in a health care liability action.

Liability concerns are increasingly creating obstacles to the availability, affordability and

innovation of^medical drugs and devices as well. For example, in response to hundreds of

claims filed against it, E.I. Dupont Company is restricting the sale of its Teflon product to the

makers of lithium batteries used to power heart pacemakers. Even though Dupont had no role

in designing the device, only in supplying the raw materials, it has been brought into lawsuits
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involving Uie pacemakers most probably because of its deep pockets. Dupont and other

companies are also restricting the sale of raw materials to manufacturers of jaw implants,

artificial blood vessels, heart valves and sutures, among other devices. Gmplant Industry is

Facing Cutback by Top Suppliers, New York Times . April 24, 1994, page Al).

Fear of lawsuits by product and drug innovators has had an adverse impact on women.

Citing fear of liability. Abbot Laboratories withdrew its participation in a National Institutes of

Health Clinical Trial that would have tested a vaccine to prevent pregnant HIV-positive women

from passing the virus to their unborn children. Likewise, liability was a key factor in the

voluntary withdrawal from the market of Bendectin, the only drug ever approved in the U.S.

for morning sickness.

Until some reasonable limits are put on the liability exposure of defendants in health care

injury cases - limits that provide fair, but not unlimited compensation for injured patients ~

these access problems will continue.

PRECEDENTS FOR CHANGE

In 1975, California passed the Medical Injury Compensation Reform Act (MICRA). The

Act creates a sliding scale limit on the amount that can be awarded to trial lawyers, allows the

disclosure to the jury of double recovery by a plaintiff through the receipt of "collateral source"

benefits, allows installment payments of future damages to plaintiffs, provides that a defendant's

liability for noneconomic damages is several only, and limits noneconomic damages. California

also has a 3 year statute of repose for health care liability actions. This set of reforms has led

to enormous success in ensuring fair and appropriate compensation while limiting what had been

skyrocketing insurance costs for providers.
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In a March 1995 letter to Representative Steve Schiff f New Mexico, the American

Academy of Actuaries conducted a comparison of California, Ohio and New York health care

liability laws. The study found that as a result of the MICRA package enacted in 1975,

California's medical malpractice costs have fallen as a percentage of the U.S. total.

In Ohio, after its cap on damages was overturned in 1985, costs rose dramatically and

have remained high as a percentage of the U.S. total. According to the actuaries,

[t]he data shows a gradual decline in the cost level following tort reform, from 1976

through 1982, and a sharp increase during the time the cap was under challenge in the

courts with a peak in 1985 when the cap was finally overturned. Since 1985, costs in

Ohio have remained high, with no indication of decreasing. Again, this data appears to

support the benefits of a comprehensive tort reform package and the specific benefit from

a cap on noneconomic damages, as seen by the increases in costs when the cap was no

longer in effect.

In a trade-off that benefits both plaintiffs and defendants, the average California

malpractice payment, including settlements and verdicts, is lower than the national average, but

the award reaches California patients a year faster than the national average, according to the

National Practitioner Data Bank. In California, there has been no political backlash or public

outcry from patients claiming to be unfairly treated. There is no crisis in the quality of health

care in California. In fact, an April 1992 survey revealed that 75% of Califomians support the

California medical malpractice reforms.

In California, MICRA has slowed the growth in malpractice insurance premiums and in

the cost of health care relative to states without meaningful health care liability reform. The

California package of tort reforms has been effective in achieving the goals of fair, efficient and

timely compensation while not sacrificing quality of care. Those who oppose these changes have

the burden of showing how their rhetoric matches the reality experienced in California and other
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states throughout the nation that have enacted effective health care liab Uty reform.

Twenty two states have enacted some limit on noneconomic or economic damages.

Twelve states, and the federal government in the FTCA, have a statutory limitation on attorneys

fees. Twenty eight states have either mandatory or discretionary rules on "collateral source"

benefits. Twenty eight states have some rule addressing the periodic payment of future

damages.

HCLA's Position

HCLA supports a comprehensive package of tort reforms based on MICRA that it

believes will rationalize the liability system, decrease costs, increase access, and have no

negative impact on the quality of care delivered to the American people.

FEDERAL FLOOR PREEMPTION

Like the product liability community, HCLA supports a "federal floor" concept of

preemption. We do not support outright preemption of all state laws. Instead, we support the

establishment of a federal minimum standard based on a set of basic reforms whose effectiveness

has been demonstrated for over 20 years in creative states throughout the nation. This "federal

floor" type preemption is often used by Congress when intervening in areas which are

traditionally areas of state control. This type of preemption was used in the 1994 General

Aviation Revitalization Act, Pub. L. 103-298 (1994). This legislation established a maximum

statute of repose for suits against aviation manufacturers. Under the terms of the bill, states

were permitted to enact shorter statutes of repose. In the Americans with Disabilities Act, 42

U.S.C. Sec. 12101 et seq. and the Civil Rights Act of 1964, 42 U.S.C. 2000e et seq.. Congress

permitted states to be more aggressive in combatting civil rights violations. Establishing a
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federal minimum strikes the appropria ; balance between remedying the flaws in the existing tort

system and permitting states the freedom to-experiment with more cost effective, creative ways

to resolve health care liability disputes.

A CAP OF $250.000 ON NONECONOMIC DAMAGES

HCLA strongly supports a $250,000 cap on noneconomic damages. Limits on

noneconomic damages are the single most effective reform in containing medical liability

premiums, according to a September 1993 Report of the Office of Technology Assessment and

a 1994 Report of the Hudson Institute. Noneconomic damages are inherently difficult to

quantify and subjective by their nature, since they attempt to assign a monetary value to things

intangible, such as pain and suffering, loss of enjoyment of life or loss of companionship. The

reform is tried and true; it has been in effect in California as part of MICRA, and has proven

to be a great success both in providing fair compensation to injured patients and in keeping the

cost of health care liability under control. On the issue of damage caps, the recent Stanford

study bears repeating:

Our analysis indicates that reforms that directly limit liability - caps on damages ,

abolition of punitive damages, abolition of mandatory prejudgment interest, and collateral

source rule reforms - reduce hospital expenditures by 5 to 9 percent within three to five

years of adoption ... with no appreciable consequences for important health outcomes,

including mortality and common complications of the diseases we studied. (Kessler and

McClellan, Do Doctors Practice Defensive Medicine? . Quarteriy Journal of Economics

(forthcoming)).

The underlined portions of this sentence are important. The adoption of a statutory cap

on noneconomic damages saves money, rationalizes the liability system and does not appear to

diminish the quality of health care. The authors conclude that 'direct liability limitations

[including a cap on noneconomic damages] appear to be an effective policy reform for improving
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the efficiency of the U.S. health care systei i." (Id.)

JOINT AND SEVERAL LIABILITY REFORM

HCLA supports the reform ofjoint and several liability for noneconomic damages so that

the portion of such damages defendants pay is based on their degree of responsibility for, or fair

share of, the harm. Under the current rule in many states, a defendant that is responsible for

as little as one percent of the total fault may be held fmancially accountable for the entire award.

Elimination of joint and several liability, at least in the area of noneconomic damages, takes an

important step toward establishing fairness and accountability between defendants.

COLLATERAL SOURCE RULE REFORM

HCLA supports reform of the collateral source rule to stop double recovery and the fraud

and abuse that it generates. This reform would permit the defendant to introduce evidence of

reimbursement received or due to be received by a claimant from health or disability insurers

or others for losses resulting from an injury. Claimants are permitted to provide evidence of

amounts paid to secure the collateral source benefit. Providers of collateral sources would not

be allowed to subrogate.

PERIODIC PAYMENT OF FUTURE AWARDS

HCLA supports a provision requiring the periodic payment of future damage awards, at

the request of either party, on amounts over $50,000. Periodic payment of large future awards

leads to more stable and consistent malpractice insurance rates because of the predictability

provided through the purchase of annuities for large awards. Periodic payments also assure a

steady flow of funds in the future for injured plaintiffs.
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ATTORN :Y contingency FEE LEVflTATION

The contingency fee is meant to be the "poor man's key to the court house." However,

the contingency fee system is not serving this function well. Most persons with small health

care injury claims never obtain access to the civil justice system because the contingency fee

stimulates lawyers to be primarily interested in more "big ticket" cases.

STATUTE OF LIMFTATIONS AND STATUTE OF REPOSE

A uniform statute of limitation should be enacted that establishes a standard rule that

claims must be filed within one year from the date an injury is discovered , but provides for an

outside limit of three years from the date the injury occurred . Exceptions to these general rules

should be made for children under age six who may not be able to communicate the existence

of an injury, and for instances where a foreign object, with no therapeutic purpose, is left in a

claimant's body. As in all areas of the law, there is a need for balance between the rights of

those bringing suit, and the rights of those defending themselves. A statute of limitations which

permits a suit 23 years after a child is bom cannot be found by any reasonable person as striking

the appropriate balance.

REFORM OF PUNmVE DAMAGES

HCLA supports a reasonable limitation on punitive damages and a defense to punitive

damage claims based on compliance with government standards. Manufacturers and distributors

of medical products that were subject to pre-market approval of the appropriate federal agency

and marketed in accordance with federal regulations, or that met the "safe and effective" product

requirements of the Food and Drug Administration, should have a defense against punitive

damages on products for which they complied in good faith with these government requirements.
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Pursuing the len^iiy FDA process and complying with the multitude of safety demands required

by the Agency should shield a manufacturer from the quasi-criminal accusation of malice, or

"conscious disregard of substantial and unjustifiable risk of unnecessary injury."

ALTERNATIVE DISPUTE RESOLUTION

HCLA also supports State demonstration projects with alternative dispute resolution

(ADR) mechanisms, such as Early Offer and Recovery, which encourage settlements and reduce

litigation. The Early Offer and Recovery mechanism is an interesting example of this kind of

ADR. It introduces incentives for both plaintiffs and defendants to settle cases quickly and fairiy

and thus avoid litigation. Defendants and potential defendants are encouraged to make an offer

to pay the plaintiffs net economic loss. By making the offer, the defendant reduces the risk and

cost of litigation. The plaintiff is encouraged to accept the offer because it gives him fair

compensation for an injury quickly and without the need for litigation. If the plaintiff chooses

not to accept the offer, he can go to court.

In order to provide the necessary incentive for settlement, some proponents of the Early

Offer and Recovery mechanism have suggested that the rules applicable to any subsequent suit

be adjusted:

1

.

a higher standard of liability (wanton or intentional misconduct) and a higher threshold

of proof (beyond a reasonable doubt or clear and convincing evidence) would apply; and

2. a lower limit would be set on the amount of noneconomic damages that could be

recovered.

By this mechanism, injured persons will receive compensation for their actual losses far

more efficiently than under the current system. HCLA supports State demonstration projects
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with this and other ADR mechanisms.

Finally, we want to express our support for applying the reforms to all potential

defendants in disputes arising from injuries stemming from a health injury. The manufacturers

of medicines and medical devices, providers of blood and tissue services or products, and health

insurers are all at risk of lawsuits when a patient is injured. Hospitals, clinics and other

institutional providers are sued not just for malpractice, but for personal injury alleged to result

from distribution of medical devices, drugs and blood tissue. Addressing the liability issue in

just one part of the health care sector may actually stimulate litigation in other parts that are not

subject to the reform provisions. Liability reform must encompass all potential defendants in

claims arising from health care injuries.

CONCLUSION

The current tort system fails in both of its main goals: compensation and deterrence. The

public, the health care community and Congress share a common goal: the resolution of health

care liability claims in a fair, cost-effective and timely manner. Only the trial lawyers benefit

from the existing system, and they stand as a well-funded, formidable roadblock to reform.

HCLA's approach promotes and strengthens risk reduction efforts, while making needed reforms

in the legal system as it applies to health care injury disputes. Currently, the system is not

working well for either patients or health care providers. We must get a handle on exploding

liability costs and make health care more affordable and accessible. To do this, we must correct

the incentives and create a system which compensates wrongfully injured patients fairly, cost-

effectively and in a timely manner. California, a number of other states, and now the federal

government on a limited basis, has enacted needed health care liability reforms with no reduction
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in fairness or in the quality of health care. The federal government should look for guidance

to the reforms and the results in California and should enact comprehensive health care liability

reform this year.
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Abstract

"Defensive medicine" is a potentially irious social problem: if fear of liability drives

health care providers to administer treatments that do not have worthwhile medical benefits, then

the current liability system may generate inefficiencies many times greater than the costs of

compensating malpractice claimants. To obtain empirical evidence on this question, we analyze

the effects of malpractice liability reforms using data on all elderly Medicare beneficiaries

treated for serious heart disease in 1984, 1987, and 1990. We find that malpractice reforms that

directly reduce provider liability pressure lead to reductions of 5 to 9 percent in medical

expenditures without substantial effects on mortality or medical complications. We conclude

that liability reforms can reduce defensive medical practices.

Daniel Kessler Mark McClellan

Graduate School of Business Department of Economics

Stanford University Stanford University

Stanford, CA 94305 Stanford, CA 94305

and ^fBER and NBER
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Introduction

The medical malpractice liability system has two principal roles: providing redress to

individuals who suffer negligent injuries, and creating incentives for doctors to provide

appropriately careful treatment to their patients [Bell 1984]. Malpractice law seeks to

accomplish these goals by penalizing physicians whose negligence causes an adverse patient

health outcome, and using these penalties to compensate the injured patients [Danzon 1985].

However, considerable evidence indicates that the current malpractice system is neither sensitive

nor specific in providing compensation. For example, the Harvard Medical Practice Study

[1990] found that sixteen times as many patients suffered an injury from negligent medical care

as received compensation in New York State in 1984. And, in any event, the cost of

compensating malpractice claimants is not an important source of medical expenditure growth:

compensation p£iid and the costs of administering that compensation through the legal system

account for less than one percent of expenditures [OTA 1993].

The effects of the malpractice system on physician behavior, in contrast, may have much

more substantial effects on health care costs and outcomes, even though virtually all physicians

are fully insured against the fmancial costs of malpractice such as damages and legal defense

expenses. Physicians may employ costly precautionary treatments in order to avoid nonflnancial

penalties such as fear of reputational harm, decreased self-esteem from adverse publicity, and the

time and unpleasantness of defending a claim [Charles, Pyskoty, and Nelson 1988; Weiler et al.

1993].

On one hand, these penalties for malpractice may deter doctors and other providers from
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putting patients at excessive risk of adverse health outcomes. On the other hand, these penalties

may also drive physicians to be too careful - to administer precautionai • treatments with

minima] expected medical benefit out of fear of legal liability - and thus to practice "defensive

medicine." Many physicians and policymakers have argued that the incentive costs of the

malpractice system, due to extra tests and procedures ordered in response to the perceived threat

of a medical malpractice claim, may account for a substantial portion of the explosive growth in

health care costs [Reynolds, Rizzo, and Gonzalez 1987; OTA 1993, 1994]. The practice of

defensive medicine may even have adverse effects on patient health outcomes, if liability

induces providers either to administer harmful treatments or forego risky but beneficial ones.

For these reasons, defensive medicine is a crucial policy concern [Sloan, Mergenhagen, and

Bovbjerg 1991].

Despite this policy importance, there is virtually no direct evidence on the existence and

magnitude of defensive medical practices. Such evidence is essential for determining

appropriate ton liability policy. In this paper, we seek to provide such direct evidence on the

prevalence of defensive medicine by examining the link between medical malpractice tort law,

treatment intensity, and patient outcomes. We use longitudinal data on all elderly Medicare

recipients hospitalized for treatment of a new heart attack (acute myocardial infarction, or AMI)

or of new ischemic heart disease (IHD) in 1984, 1987, and 1990, matched with information on

tort laws from the state in which the patient was treated. We study the effect of tort law reforms

on total hospital expenditures on the patient in the year after AMI to measure intensity of

treatment. We also model the effect of ton law reforms on important patient outcomes. We

estimate the effect of reforms on a serious adverse outcome that is common in our study

24-740 96-9
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population: mortality within one year of occurrence of the cardiac illness. We also estimate the

effect of tort reforms on two other common adverse outcomes related to a patient's quality of

life: whether the patient experienced a subsequent AMI or other cardiac illness requiring

hospitalization in the year following the initial illness.

To the extent that reductions in medical malpractice tort Uability are associated with

decreases in intensity but not with increases in adverse health outcomes, medical care for these

health problems is defensive — that is, doctors supply a socially excessive level of care due to

malpractice liabiUty pressures. Put another way, tort reforms that reduce liabihty also reduce

inefficiency in the medical care delivery system to the extent that they reduce health

expenditures that do not provide commensurate benefits. We assess the magnitude of defensive

treatment behavior by calculating the cost of an additional year of life or an additional year of

cardiac health achieved through treatment intensity induced by specific aspects of the liability

system. If liability-induced precaution results in low expenditures per life saved relative to

generally accepted costs per life of other medical treatments, then the existing liability system

provides incentives for efficient care; but if liability-induced precaution results in high

expenditures per life saved, then the liability system provides incentives for socially excessive

care. Because the precision with which we measure the consequences of reforms is critical, we

include all U.S. elderly patients with heart diseases in 1984, 1987, and 1990 in our analysis.

The fu^t section of the paper discusses the theoretical ambiguity of the impact of the

current liability system on efficiency in health care. For this reason, liability policy should be

guided by empirical evidence on its consequences for "due care" in medical practice. The

second section reviews the previous empirical literature. Though the existing evidence on the
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effectiveness of alternative liability rules has provided considerable insights, direct evidence on

the crucial effects of the tort system on physician behavior is vinually nonexistent. The third

section presents our econometric models of the effects of liability rules on treatment decisions,

costs, and patient outcomes, and formally describes the test for defensive medicine used in the

paper. We identify liability effects by comparing trends in treatment choice, costs, and

outcomes in states adopting various liability refonns to trends in those that did not; we also

review a number of approaches to enriching the model, assisting in the evaluation of its

statistical validity and providing further insights into the tort reform effects. The fourth section

discusses the details of our data, and motivates our analysis of elderly Medicare beneficiaries for

purposes of assessing the costs of defensive medicine. The fifth section presents the empirical

results. The sixth section discusses implications for policy, and the last section concludes.

. I. Malpractice Liability and Efficient Precaution In Health Care

In general, malpractice claims are adjudicated in state courts according to state laws.

These laws require three elements for a successful claim. First, the claimant must show that the

patient actually suffered an adverse event. Second, a successful malpractice claimant must

establish that the provider caused the event: the claimant must attribute the injury to the action

or inaction of the provider, as opposed to nature. Third, a successful claimant must show that

the provider was negligent. Stated simply, this entails showing that the provider took less care

than that which is customarily practiced by the average member of profession in good standing,

given the circumstances of the doctor and the patient [Keeton et al. 1984). Collectively, this

three-part test of the validity of a malpractice claim is known as the "negligence rule."
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In addition to patient compensation, the principal role of the liability system is to induce

doctors to take the optimal level of precaution against patient injury. However, a negligence rule

may lead doctors to take socially insufficient precaution, such that the marginal social benefit of

precaution would be greater than the marginal social cost; or, it may lead doctors to take socially

excessive precaution ~ that is, to practice defensive medicine — such that the marginal social

benefit of precaution would be less than the marginal social cost [Farber and White 1991]. The

negligence rule may not generate socially optimal behavior in health care because the private

incentives for precaution facing doctors and patients differ from the social incentives. First, the

costs of accidents borne by the physician differ from the social costs of accidents. Because

malpractice insurance is not strongly experience rated [Sloan 1990], physicians bear little of the

costs of patient injuries from malpractice; however, physicians bear significant uninsured

expenses in response to a malpractice claim, such as the value of time and emotional energy

spent on legal defense [OTA 1993: 7]. Second, patients and physicians bear little of the costs of

medical care associated with physician precaution in any particular case because most health

care is financed through health insurance and because physicians may not be perfect agents for

the managers of the organizations in which they practice [McClellan 1995]. Generally, insured

expenses for drugs, diagnostic tests, and other services performed for precautionary purposes are

much larger than the uninsured cost of the physician's own effort Third, physicians only bear

substantial costs of accidents when patients file claims, and patients may not file a malpractice

claim in response to every negligent medical injury [Harvard Medical Practice Study 1990].

The direction and extent of the divergence between the privately and socially optimal

levels of precaution depends in part on states' legal environments. Although the basic
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framework of the negligence rule applies to most medical malpractice claims in the United

States, individual states have modified their tort law to either expand or limit malpractice

liability along various dimensions over the past 30 years. For example, several states have

imposed caps on malpractice damages such that recoverable losses are limited to a fixed dollar

amount, such as $250,000. These modifications to the basic negligence rule can affect both the

cosu to physicians and the benefiU to patienu from a given malpractice claim or lawsuit, and

thereby also affect the frequency and average settlement amount ("severity") of claims. We use

the term malpractice pressure to describe the extent to which a state's legal environment

provides high benefits to plaintiffs and/or high costs to physicians (Malpractice pressure can be

multidimensional.)

If the legal environment creates little malpractice pressure and externalized costs of

medical treatment are small, then the privately optimal care choice may be below the social

optimum. In this case, low benefits from filing malpractice claims and lawsuits reduce

nonpecuniary costs of accidents for physicians, who may then take less care than the low cost of

diagnostic tests, for example, would warrant. However, if the legal environment creates

substantial malpractice pressure and externalized costs of u-ealment are large, then the privately

optimal care choice may be above the social optimum: privately chosen care decisions will be

defensive. For example, increasing technological intensity (with a reduced share of physician

effort costs relative to total medical care costs) and increasing generosity of tort compensation of

medical injury would lead to relatively more defensive medical practice.

Incentives to practice defensively may be intensified ifjudges and juries impose liability

with error. For example, the fact that health care providers' precautionary behavior may be ex

8
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post difficult to verify may give them the incentive to take too much care [Cooler and Ulen

1986, Craswell and Calfee 1986]. Excessive care results from the all-or-nothing nature of the

liability decision: small increases in precaution above the optimal level may result in large

decreases in expected liability.

Because privately optimal behavior under the basic negligence rule may result in medical

treatment that has marginal social benefits cither greater or less than the marginal social costs,

the level of malpractice pressure that provides appropriate incentives is an empirical question.

In theory, marginal changes to the negligence rule can either improve or reduce efficiency,

depending on their effects on precautionary behavior, total health care costs, and adverse health

outcomes. Previous smdies have analyzed effects of legal reforms on measures of malpractice

pressure, such as the level of compensation paid malpractice claimants. To address the

potentially much larger behavioral consequences of malpractice pressure, we study the impact of

changes in the legal environment on health care expenditures to measure the marginal social cost

of treatment induced by the liability system, and the impact of law changes on adverse health

events to measure the marginal social benefit of law-induced treatment. As a result, we can

provide direct evidence on the efficiency of a basehnc malpractice system and, if it is inefficient,

identify efficiency-improving reforms.

n. Previous Empirical Literature

The previous empirical literature is consistent with the hypothesis that providers practice

defensive medicine, although it does not provide direct evidence on the existence or magnitude

of the problem. One arm of the bterature uses surveys of physicians to assess whether doctors
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practice defensive medicine [Reynolds, Rizzo, and Gonzalez 1987; Moser and Musaccio 1991

;

OTA 1994]. Such physician surveys measure the cost of defensive medicine only with fu Uier

untestable assumptions about the relationship between survey responses, actual treatment

behavior, and patient outcomes. Although surveys indicate that doctors believe that they

practice defensively, surveys only provide information about what treatments doctors say that

they would administer in a hypothetical situation; they do not measure behavior in real

situations.

Another body of work uses clinical studies of the effectiveness of intensive treatment

[Levcno et al. 1986; Shy ct al. 1990]. These studies find that certain intensive treatments which

are generally thought to be used defensively have an insignificant impact on health outcomes.

Similarly, clinical evaluations of malpractice control policies at specific hospitals have found

that intensive treatments thought to serve a defensive purpose are "overused" by physicians

[Masters et al. 1987]. However, this work does not directly answer the policy question of

interest: does intensive treatment administered out offear of malpractice claims have any effect

on patient outcomes? Few medical technologies in general use have been shown to be

ineffective in all applications, and the average effect of a procedure in a population may be quite

different from its effect at the margin, for example in the additional patients who receive it

because of more stringent liability rules [McClellan 1995]. Evaluating malpractice liability

reforms requires evidence on the effectiveness of intensive treatment in the "marginal" patients.

A third, well-developed arm of the literature estimates the effects of changes in the legal

environment on measures of the compensation paid and the frequency of malpractice claims.

Danzon [1982. 1986] and Sloan, Mergenhagen, and Bovbjerg [1989] find that tort reforms that

10
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cap physicians' liability at some maximum level or require awards in malpractice cases to be

offset by the amount of compensation received by patients froL. collateral sources* reduce

payments per claim.^ Danzon [1986] also finds that collateral-source-rule reforms and statute-

of-limitations reductions reduce claim frequency. Based on data from malpractice insurance

markets. Zuckerman, Bovbjerg. and Sloan [1990] and Barker [1992] find similar results:

Zuckerman, Bovbjerg, and Sloan find that caps on damages and statute-of-limitations reductions

reduce malpractice premiums, and Barker finds that caps on damages increase profitability.

Despite significant variety in data and methods, this literature contains an important

unified message about the types of legal reforms that affect physicians' incentives. The two

reforms most commonly found to reduce payments to and the frequency of claims, caps on

damages and collateral source rule reforms, share a common property: they directly reduce

expected malpractice awards. Caps on damages truncate the distribution of awards; mandatory

collateral source offsets shift down its mean. Other malpractice reforms that only affect

malpractice awards indirectly, such as reforms imposing mandatory periodic payments (which

require damages in certain cases to be disbursed in the form of annuity that pays out over time)

or statute-of-limitations reductions, have had a less discemable impact on liability and hence on

malpractice pressure.

However, estimates of the impact of reforms on frequency and severity from these

analyses are only the first step toward answering the policy question of interest: do doctors

practice defensive medicine? Taken alone, they only provide evidence of the effects of legal

reforms on doctors' incentives; they do not provide evidence of the effects of legal reforms on

doctors' behavior. Identifying the existence of defensive treatment practices and the extent of

11



261

inefficient precaution due to legal liability requires a comparison of the response of costs of

precaution and the response of losses from adverse events to chanj^cs in the legal environment.

A number of studies have sought to investigate physicians' behavioral response to

malpractice pressure. These studies generally have analyzed the costs of defensive medicine by

relating physicians' actual exposure to malpractice claims to cUnical practices and patient

outcomes [Rock 1988; Harvard Medical Practice Study 1990; Localio et al. 1993; Baldwin et al.

1995]. Rock, Lx)calio et al., and the Harvard Medical Practice Study fmd results consistent with

defensive medicine; Baldwin et al. do not. However, concerns about unobserved heterogeneity

across providers and across small geographic areas qualify the results of all of these studies. The

studies used frequency of claims or magnitude of insurance premiums at the level of individual

doctors, hospitals, or areas within a single state over a limited time period to measure

malpractice pressure. Because malpractice laws within a state at a given time are constant, the

measures of malpractice pressure used in these studies arose not from laws but from primarily

unobserved factors at the level of individual providers or small areas, creating a potentially

serious problem of selection bias. For example, the claims frequency or insurance premiums of

a particular provider or area may be relatively high because the provider is relatively low

quality, because the patients are particularly sick (and hence prone to adverse outcomes),

because the patients had more "taste" for medical interventions (and hence more likely to

disagree with their provider about management decisions), or because of many other factors; the

sources of the variation in legal environment are unclear and probably multifactorial. All of

these factors are extremely difficult to capture fully in observational datasets, and could lead to

an apparent but noncausal association between measured malpractice pressure and treatment

12
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decisions or outcomes.

Thus, while previous analyses have provided a range of insights about the malpractice

liability system, they have not provided direct empirical evidence on how malpractice reforms

would actually affect physician behavior, medical costs, and health outcomes.

in. Econometric Models

Our statistical methods seek to measure the effects of changes in an identifiable source of

variation in malpractice pressure influencing medical decision making - state tort laws - that is

not related to unobserved heterogeneity across patients and providers. We compare time trends

across reforming and noiu^forming states during a seven-year period in inpatient hospital

expenditures, and in outcome measures including all-cause cardiac mortality as well as the

occurrence of cardiac complications directly related to quality of life. We model average

expenditures and outcomes as essentially nonparametric functions of patient demographic

characteristics, state legal and political characteristics, and state- and time-fixed-effects. We

model the effects of state tort law changes as differences in time trends before and after the tort

law changes. We test for the existence and magnitude of defensive medicine based on the

relationship of the law-change effects on medical expenditures and health outcomes.

While this strategy fundamentally involves differences-in-differences between reforming

and nonreforming states to identify effects, we modify conventional differences-in-differences

estimation strategies in several ways. First, as noted above, our models include no potentially

restrictive parametric or distributional assumptions about functional forms for expenditures or

health outcomes. Second, we do not model reforms as simple one-time shifts. Malpractice

13
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reforms might have more complex, longer-temi effects on medical practices for a number of

reasons. Law changes may not have instantaneous effects because it may take time for lawyers,

physicians, and patients to learn about their consequences for liability, and then to reestablish

equilibrium practices. Law changes may affect not only the static climate of medical decision

making, but also the climate for further medical interventions by reducing pressure for

technological intensity growth. Thus, the long-term consequences of reforms may be different

from their short-term effects. By using a panel dataset including a seven-year panel, our

modeling framework permits a more robust analysis of differences in time trends before and

after adoption.

We use a panel-data framework with observations on successive cohorts of heart disease

patients for estimating the prevalence of defensive medicine. In state s = 1...S during year t =

1...T, our observational imits consist of individuals I=l...Na who are hospitalized with new

occurrences of particular illnesses such as a heart attack. Each patient has observable

characteristics X^, which we describe as a fully-interacted set of binary variables, as well as

many unobservable characteristics that also influence both treatment decisions and outcomes.

The individual receives treatment of aggregate intensity R„, where R denotes total hospital

expenditures in the year after the health event. The patient has a health outcome 0^^, possibly

affected by the intensity of treatment received, where a higher value denotes a more adverse

outcome (O is binary in our models).

We deflne state tort systems in effect at the time of each individual's health event based

on the existence of two categories of reforms from a maximum-liability regime: direct and

indirect malpractice reforms. Previous studies, summarized in Section U, found differences

H
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between these types of refonns on claims behavior and malpractice insurance premiums (Section

rv below discusses our reform classification in detail). We denote the existence of direct

reforms in state s at time t using two binary variables L..: L,.=l if state s has adopted a direct

reform at time t, and Ljb^^ '^ state s has adopted an indirect reform at time t.

We first estimate linear models of average expenditure and outcome effects using these

individual-level variables. The expenditure models are of the form

^^ = 0,*^*-^i.P*'^«Y*^A*v^. (1)

where 6, is a time fixed-effect, a, is a state fixed-effect, X^a is a fully-interacted vector of binary

variables describing observable individual characteristics. W^ is a vector of variables describing

the legal-political environment of the state over time, P and y are vectors of the corresponding

average-effect estimates for the demographic controls and additional state-time controls, L^ is a

two-dimensional binary vector describing the existence of malpractice reforms, <})„ is the two-

dimensional average effect of malpractice reforms on growth rate, and v^ is a mean-zero

independently-distributed error term with E(Vi„ I X^^, LJ = 0. Because legal reforms may affect

both the level and the growth rate of expenditures, we estimate different baseline time trends 6,

for states adopting reforms before 1985 (which were generally adopted before 1980) and

nonadopting states. Our dataset includes essentially all elderly patients hospitalized with the

heart diseases of interest for the years of our study, so that our results describe the actual average

differences in trends associated with malpractice reforms in the U.S. elderly population. We

report standard errors for inferences about average differences that might arise in potential

populations (e.g., elderly patients with these health problems in other years). Our model

15
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assumes that patients grouped at the level of state and time have similar distributions of

unobservable characteristics that influence medical treatments and health outcomes. Assuming

that malpractice laws affect malpractice pressure, but does not directly affect patient

expenditures or outcomes, then the coefficients <)> identify the average effects of changes in

malpractice pressure resulting from malpractice reforms.

To distinguish short-term and long-term effects of legal reforms, we estimated less

restrictive models of the average effects of legal reforms that utilize the long duration of our

panel. These "dynamic" models estimate separate growth rate effects <})^ based on time-since-

adoption:

R^ = e.*«,-V-w'^Y *V«*™.^^^ (2)

where we include separate short-term average effects <J)^ and long-term average effects <})„,. We

estimate the short-term effect of the law (within two years of adoption) <|)^ by setting d„o=l for

1985-87 adopters in 1987 and 1988-90 adopters in 1990, and we estimate the long-term effect

(three to five years since adoption) <))„, by setting d„,=l for 1985-87 adopters in 1990.

The estimated average effects <J)^ in these models form the basis for tests of the effects

of malpractice reforms on health care expenditures and outcomes, and thus for tests of the

existence and magnitude of defensive medicine. In all of these models, there is strong evidence

of defensive medicine if, for direct or indirect reforms m, ^^<0 in our models of medical

expenditures and ^^^=0 in our models of health outcomes. In other words, if a state law reform

is associated with a reduction in the growth rate of intensive treatment use and does not

adversely affect the growth rate of adverse health outcomes through its impact on treatment
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decisions, then malpractice pressure is too high from the perspective of social welfare and

defensive medicine exists. More generally, defensive medicine exists if the effect of malpractice

reforms on expenditures is "large" relative to the effect on health outcomes. Thus, in the results

that follow, we test both whether expenditure and outcome effects of reforms differ substantially

from zero, as well as the ratio of expenditure to outcome effects.

The power of the test for defensive medicine depends on the statistical precision of the

estimated effects of law reforms on outcomes; consequently, we evaluate the confidence

intervals suirouading our estimates of outcome effects carefully.' It is not feasible to collect

information on all health outcomes that may matter to some degree to individual patients.

Instead, our tests focus on important health outcomes, including mortality and significant cardiac

complications, which are reliably observed in our study population. Because the cardiac

complications we consider reflect the two principal ways in which poorly-treated heart disease

would affect quality of life (e.g., through further chest pain symptoms or through impaired

cardiac function), estimates of effects on these health outcomes along with mortality would

presumably capture any substantial health consequences of malpractice reforms.

We estimated additional specifications of our models to test whether reform adoption is

not in fact correlated with unobserved trends in malpractice pressures or patient characteristics

across the state-time groups. One set of specification tests was based on the inclusion of random

effects for state-time interactions or the use of Huber-White standard error corrections to account

for any important error correlations arising after accounting for state and time effects, i.e., within

state-time cells.*

Another set of specification tests involved evaluating a range of variables W„
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summarizing the political and regulatory environment in each state at each point in time, to test

whether various factors that might influence reform adoption influence our estimates of ref rm

effects on either expenditure or health outcomes. Since the main cause of the tort reforms that

are the focus of our study was nationwide crisis in all lines of commercial casualty insurance, it

is unlikely that endogeneity of reforms is a serious problem [Priest 1987; Rabin 1988].

However, Campbell, Kessler, and Shepherd [1996] show that the concentration of physicians

and lawyers in a state and measures of states' political environment are correlated with liability

reforms, and Danzon [1982] shows that the concentration of lawyers in a state are correlated

with both the compensation paid to malpractice claims and the enactment of reforms.'

Consequently, we control for the political party of each state's governor, the majority political

party of each house of each state's legislature, and lawyers per capita in all of the regressions.*

A third set of specification tests relied on other tort reforms enacted in the 1980s which

would not be expected to have much impact on malpractice liability cases in the elderly during

the time frame of our study. However, these reforms might be correlated with relevant

malpractice reforms, for example if general concerns about liability pressures in all industries led

to broad legal reforms. If such reforms were correlated with included reforms, then our estimates

might overstate the impact of the malpractice law reforms that we analyze.

Although results from the malpractice-claim studies discussed above suggest that these

omitted reforms are unimportant relative to reforms with a more direct effect on awards, we

investigate the validity of our assumption of no omitted variable bias by estimating the impact of

reforms to states' statutes of limitations. Statutes of limitations are most relevant in situations

involving latent injuries; malpractice arising out of AMI in the elderly would involve an injury
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the adverse consequences of which would appear before any statute of limitations would exclude

an injured patient. Nonetheless, statutes of limitations are the potentially most important reform

not included in our study (23 states shortened their statutes of limitations between 1985 and

1990, and Danzon [1986] found shorter statutes of limitations to reduce claims frequency). If

our models are correctly specified, then statute of limitations reforms should have no effect on

the treatment intensity and outcome decisions that we analyze; if omitted variable bias is a

problem, however, statute of limitations reforms may show a significant estimated effect.

Finally, because all of our specifications control for fixed differences across states, they

do not allow us to estimate differences in the baseline levels of intensive treatment and adverse

health outcomes. Thus, we also estimate additional versions of all of our models with region

effects only, to explore baseline differences in treatment rates, costs, and outcomes across legal

regimes.

TV Data

The data used in our analysis come from two principal sources.' Our information on the

characteristics, expenditures, and outcomes for elderly Medicare beneficiaries with heart disease

are derived from comprehensive longitudinal claims data for the vast majority of elderly

Medicare beneficiaries who were admitted to a hospital with a new primary diagnosis (no

admission with a either health problem in the preceding year) of either acute myocardial

infarction (AMI) or ischemic heart disease (IHD) in 1984, 1987, and 1990. Data on patient

demographic characteristics were obtained from the Health Care Financing Administration

HISKEW enrollment files, with death dates based on death reports validated by the Social
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Security Administraiion. Measures of total one-year hospital expenditures were obtained by

adding up all reimbursement to acute-care hospitals (including copayments and deductibles not

paid by Medicare) from insurance claims for all hospitalizations in the year following each

patient's initial admission for AMI or IHD. Measures of the occurrence of cardiac

complications were obtained by abstracting data on the principal diagnosis for all subsequent

admissions (not counting transfers) in the year following the patient's initial admission. Cardiac

complications included rehospitalizations within one year of the initial event with a primary

diagnosis (pnncipal cause of hospitalization) of either subsequent AMI or heart failure.

Treatment of IHD and AMI patients is intended to prevent subsequent AMIs if possible, and the

occurrence of heart failure requiring hospitalization is evidence that the damage to the patient's

heart from ischemic disease has serious functional consequences. The programming rules used

in the data set creation process and sample exclusion criteria were virtually identical to those

reported in McClellan and Newhouse [1995a , 1995b].

We analyze cardiac disease patients because the choice of a particular set of diagnoses

permits detailed exploration of the health and treatment consequences of policy reforms.

Cardiac disease and its complications are the leading cause of medical expenditures and

mortality in the United States. A majority of AMIs and IHD hospitalizations occur in the

elderly, and both mortality and subsequent cardiac complications are relatively common

occurrences in this population. Thus, this condition provides both a relatively homogeneous set

of patients and outcomes (to analyze the presence of defensive medicine with reasonable clinical

detail), and medical expenditures are large enough and the relevant adverse outcomes common

enough that the test for defensive medicine can be a precise one. Furthermore, because AMI is
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essentially a more severe form of the same underlying illness as is IHD, we can assess whether

reforms affect more or less severe cases of a health problem differently by compariug AMI to

IHD patients.

In addition, cardiovascular illness is likely to be sensitive to defensive medical practices.

In a ranking of illnesses by the frequency of and payments to the malpractice claims that they

generate, AMI is the third-most prevalent and costly, behind only malignant breast cancer and

brain-damaged infants [PIAA 1993]. AMI is also distinctive because of the severity of medical

injury associated with malpractice claims: conditional on a claim, patients with AMI suffer

injury that rates 8.2 on the National Association of Insurance Commissioners nine-point severity

scale, the second-highest severity rating of any malpractice-claim-generating health problem

[PIAA 1993]. Cardiovascular illnesses and associated procedures also include 7 of the 40 most

prevalent and costly malpractice-claim-generating health problems [PIAA 1993].

We focus on elderly patients in part because no comparable longimdinal microdata exists

for nonelderly U.S. patient populations. However, there are other advantages to concentrating

on this population. Several studies have documented that claims rates are lower in the elderly

than in the nonelderly population, presumably because losses from severe injuries would be

smaller given the patients' shorter expected survival [Weiler et al. 1993]. This hypothesis

suggests that physicians are least likely to practice defensively for elderly patients; thus,

treatment decisions and expenditures in this population would be the least sensitive to legal

reforms. Similarly, relatively low baseUne incentives for defensive practices and the relatively

high frequency of adverse outcomes in the elderly implies that this population can provide the

most sensitive tests for adverse health effects of reforms. These considerations suggest that
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analysis of elderly patients provides a lower bound on the costs of defensive medicine. In any

event, trends in practice patterns over time have been si.iiilar for elderly and nonelderly patients

(e.g., intensity of treatment have increased dramatically and survival rates have improved for

both groups, National Center for Health Statistics [1994]); thus, we would expect the findings

for this population to be qualitatively similar to results for the nonelderly, were such a

longitudinal empirical analysis possible.

Table 1 describes the elderly population with AMI and EHD from the years of our study.

Between 1984 and 1990, the elderly AMI population aged slightly and the share of males in the

IHD population increased slightly, but the characteristics of AMI and EHD patients were

otherwise relatively stable. The number of AMI patients in an annual cohort declined slightly

(from 233,0(X) to 221,000) while the number of IHD patients increased (from 357,000 to

423,0{X)). Changes in real hospital expenditures in the year following the AMI or EHD event

were dramatic, for example, one-year average hospital expenditures for AMI patients rose from

S10,880 in 1984 to $13,140 in 1990 (in constant 1991 dollars), a real growth rate of around 4

percent per year. These expenditure trends are primarily attributable to changes in intensity;

because of Medicare's "prospective" hospital payment system, reimbursement given treatment

choice for Medicare patients actually declined during this period. This growth in expenditures

and treatment intensity was associated with significant mortality reductions, from 39.9 percent to

35.3 percent for AMI patients (with the bulk of the reduction coming after 1987) and from 13.5

percent to 10.8 percent for EHD patients (with the bulk coming before 1987). However, the AMI

survival improvements — but not the IHD improvements — were associated with corresponding

increases in recurrent AMIs and in heart failure complications. This underscores that the role of
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changes in intensity versus other factors — as well as any role of changes in liability ~ in all of

these trends is difficult to identify directly.

Second, building on prior efforts to collect information on state malpractice laws (e.g.,

Sloan, Mergenbagen, and Bovbjerg [1989]), we have compiled a comprehensive database on

reforms to state liability laws and state malpractice-control policies that contain information on

several types of legal refonns from 1969 to 1992.' The legal regime indicator variables are

defmed such that the level of liability imposed on defendants in the baseline is at a hypothetical

maximum.'

Eight characteristics of state malpractice law. representing divergences from the baseline

legal regime, are summarized in Table 2A. We divide these eight reforms into two groups of

four reforms each: reforms that directly reduce malpractice awards and reforms that only reduce

awards indirectly. "Direct" reforms include refonns that truncate the upper tail of the

distribution of awards, such as caps on damages and the abolition of punitive damages, and

reforms that shift down the mean of the distribution, such as collateral-source rule reform and

abolition of mandatory prejudgment interest. "Indirect" reforms include other reforms that have

been hypothesized to reduce malpractice pressure but only affect awards indirectly, for instance

through restricting the range of contracts that can be enforced between plaintiffs and

contingency-fee attorneys. As discussed in Section n above, we chose this division because the

previous empirical literature generally found the impact of direct reforms to be larger than the

impact of indirect reforms on physicians' incentives through their effect on the compensation

paid and the frequency of malpractice claims. Each of the observations in the Medicare data set

was matched with a set of two tort law variables that indicated the presence or absence of direct
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or indirect malpractice reforms at the time of their initial hospitalization.

Table 2B contains the effective dates for the adoption of direc and indirect reforms for

each of the 50 states. The table shows that a ntmiber of states have implemented legal reforms at

different times. For example, 13 states never adopted any direct refonns, 23 states adopted

direct reforms between 1985 and 1990, and 18 states adopted direct reforms 1984 or earlier

(adoptions plus nonadoptions exceed 50 because some states adopted both before and after

1985). Similarly, 16 states never adopted any indirect reforms. 22 states adopted indirect

reforms between 1985 and 1990, and 18 states adopted indirect reforms 1984 or earlier.

Adoption of direct and indirect reforms is not strongly related; 16 states that never adopted

reforms of one type have adopted reforms of the other.

V. Fmpirical Results

Table 3 previews our basic difference-in-difference (DD) analysis by reporting

unadjusted conditional means for expenditures and mortality for four patient groups, based on

the timing of malpractice reforms. Expenditure levels in 1984 (our base year) were slightly

higher in states passing reforms between 1985-87 and lower in states passing reforms between

1988-90. Baseline mortality rates were slightly lower for AMI and higher for IHD in the 1985-

87 reform states, and conversely for the 1988-90 reform states. Thus, overall, reform states

looked very similar to nonreform states in terms of baseline expenditures and outcomes. States

with earlier reforms (pre- 1985) had slightly higher base year expenditures but similar base year

mortality rates. The table shows that expenditure growth in reform states was smaller than in

nonreform states during the study years; altogether, growth was two to six percent slower in the
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reform compared to the nonreform states for AMI, and trend differences were slightly greater for

IHD. Though mortality trends differed somewhat across the state groups, mortality trends on

average were quite similar for reform and nonreform states. These simple comparisons do not

account for any differences in trends in patient characteristics across the state groups, do not

account for any effects of other correlated reforms, and do not readily permit analysis of

dynamic malpractice reform effects. Nonetheless, they anticipate the principal estimation results

that follow.

Table 4 presents estimates of a standard DD specification of the effects of tort reforms

between 1985 and 1990 on average expenditures and outcomes for AMI; that is, no dynamic

reform effects are included. In this and subsequent models, we include fully-interacted

demographic effects -- for patient age (65-69, 70-74. 75-79, 80-89, 90-99), gender, black or

nonblack race, and urban or rural residence ~ and controls for contemporaneous political and

regulatory changes described previously. For each of the four outcomes — one-year hospital

expenditures, mortality, and AMI and CHF readmissions ~ two sets of models are reported. The

first set includes complete state and year fixed effects. The second set, intended to illustrate the

average differences of states that had adopted reforms before our study began as well as the

sensitivity of the results to a more complete fixed-effect specification, includes only time and

region effects. As described in Section II, both specifications are linear, the dependent variable

in the expenditure models is logged, all coefficient estimates are multiplied by 100 and so can be

interpreted as average effects in percent (for expenditure models) or percentage points (for

outcomes models), and the standard errors are corrected for heteroskedasticity and grouping at

the state/zip-code level.
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The estimates of average expenditure growth rates in both specifications are substantial,

showing an increase in real expenditures of over 21 percent between 1984 and 1990. The

estimated DD effects show that expendittires declined by 5.3 percent relative to nonreform states

in states that adopted direct reforms. The corresponding DD estimate of the effect of indirect

reforms, 1.8 percent, is positive but small; these reforms do not appear to have a substantial

effect on expenditures. In the region-effect models, the estimated DD reform effects are slightly

larger but qualitatively similar. States that adopted refoniSsprior to our study period had 1984-

1990 growth rates in expenditures that were slightly larger, by around 3 percent. The region-

effect model shows that these states as a group also had slightly higher expenditure levels in

1984. Because these states generally adopted reforms at least five years before our panel began,

our results suggest that direct reforms do not result in relatively slower expenditure growth more

than five years after adoption. However, lack of a pre-adoption baseline for and adoption-time

heterogeneity among the early-adopting states, as well as the sensitivity of the early-

adopter/nonadopter differential growth rates to alternative specifications (as discussed below),

makes interpreting estimates of differential early-adopter/nonadopter growth rates as a long-term

effect problematic. And, in any event, in no case would the differential 1984-1990 expenditure

growth rate between adopters and nonadopters offset the difference-in-difference "levels" effect;

in total, malpractice reforms always result in a decline in cost growth of at least 10 percent.

The remaining columns of Table 4 describe the corresponding DD estimates of reform

effects on AMI outcomes. Mortality rates declined but readmission rates with cardiac

complications increased during this time period, confirming the results of Table 1. Outcome

trends were very similar in reform and nonreform states; the cumulative difference in mortality
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and cardiac-complication trends was around 0.1 percentage points. These small estimated

mortality differences are not only insignificandy different fr..m zero; they are estimated rather

precisely as well. For example, the upper 95 percent confidence limit for the effect of direct

reforms on one-year mortality trends between 1984 and 1990 is 0.65 percentage points. Coupled

with the estimated expenditure effect, the expenditure/benefit ratio for a higher-pressure liability

regime is over $500,000 per additional one-year AMI survivor in 1991 dollars; even a ratio

based on the upper-bound mortality estimate translates into hospital expenditures of over

$100,000 per additional AMI survivor to one year.'° The estimates in the corresponding region-

effect models are very similar. Indirect reforms were also associated with estimated mortality

effects that were very close to zero. Results for outcomes related to quality of life - that is,

rehospitalizations with either recurrent AMI or hean failure — also showed no consequential

effects of reforms. In this case, the point estimates (upper bound of the 95 percent confidence

interval) for the estimated effect of direct reforms were -0.18 (0.22) percentage points for AMI

recurrence and -0.07 (0.29) percentage points for the occurrence of heart failure. Again,

compared to the estimated expenditure effects, these differences are not substantial.

Table 5 presents estimated effects of malpractice reforms on IHD expenditures and

outcomes, with results qualitatively similar to those just described for AMI. IHD expenditures

also grew rapidly between 1984 and 1990. Direct reforms led to somewhat larger expenditure

reductions for IHD (9.0 percent) and indirect reforms were again associated with relatively

smaller increases in expendimres (3.4 percent). The effects of reforms on IHD outcomes are

again very small: the effect of direct reforms on mortality rates was an average difference of

-0.19 percentage points (95 percent upper confidence hmit of 0.1 1), and the effects on
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subsequent occurrence of AMI or heart failure hospitalizations were no larger." Estimates from

the models with region effects were very similar. Thus, direct liability reforms appear to have a

relatively larger effect on IHD expenditures, without substantial consequences for health

outcomes.

As we noted in Section HI, the simple average effects of liability reforms estimated in the

DD specifications of Tables 4 and 5 may not capture the dynamic effects of reforms. Table 6

presents results from model specifications that estimate reform effects less restrictively. In these

specifications, we use our seven-year panel to estimate short-term and long-term effects of direct

and indirect reforms on expenditures and outcomes, to determine whether the "shift" effect

implied by the DD specification is adequate. The models retain our state and time fixed effects."

We find the same general patterns as in the simple DD models, but somewhat larger

effects of malpractice reforms three to five years after adoption compared to the short-term

effects. In particular. Table 6 shows that direct reforms lead to short-term reductions in AMI

expenditures of approximately 4.0 percent within two years of adoption, and that the reduction

grows to approximately 5.8 percent three to five years after adoption. This specification also

shows that the positive association between indirect reforms and expenditures noted in Table 4 is

a short-term phenomenon; the long-term effect on expenditures is approximately zero.

As in Table 4, both direct and indirect reforms have trivial effects on mortality and

readmissions with complications, both soon and later after adoption. For example, the average

difference in mortality trends between direct-reform and nonreform states is -0.22 percentage

points (not significant) within two years of adoption, with a 95 percent upper confidence limit of

0.4 percentage points. At three to five years, the estimated effect is 0.12 percentage points (not
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significant) with a 95 percent upper confidence limit of 0.76 percentage points. These point

esiimates translate into very high expenditures per reduction in adverse .\MI outcomes.

The results for the corresponding model of IHD effects over time are presented in the

right half of Table 6. Direct reforms are associated with a 7. 1 percent reduction in expenditures

by two years after adoption (standard error 0.5) and an 8.9 percent reduction by five years after

(standard error 0.5).'* In contrast, mortality trends for states with direct reforms do not differ

significantly by two years (point estimate of -0.15 percentage pomts, 95 percent upper

confidence limit 0.19) or five years after adoption (point estimate -0.1 1 percentage points, 95

percent upper confidence limit 0.23). Direct reforms also have no significant or substantial

effects on cardiac complications, either immediately or later. Indirect reforms are again

associated with small positive effects on expenditure growth (3.1 p)ercent within two years), but

these effects decline over time to a relatively trivial level (1.4 percent at three to five years).

Indirect reforms are also associated with slightly lower mortality rates and slightly higher rates

of cardiac complications, but the size of these effects are very small (e.g., the upper limit of the

95 percent confidence interval around the estimated effect of indirect reforms three to five years

after adoption is 0.47 percentage points for AMI recurrence and 0.30 percentage points for heart

failure occurrence). Thus, the pattern of reform effects for IHD is again qualitatively similar to

that for AMI, with direct reforms having a somewhat larger effect on expenditures.

Taken together, the estimates in Tables 4 through 7 consistently show that the adoption

of direct malpractice reforms between 1984 and 1990 led to substantial relative reductions in

hospital expenditures during this period - accumulating to a reduction of more than five percent

for AMI and nine percent for IHD by five years after reform adoption - and thai these
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expenditure effects were not associated with any consequential effects on mortality or on the

rates of significant cardiac complications.

We estimated a variety of other models to explore the robustness of our principal results.

We tested the sensitivity of our results to alternative assumptions about the excludability of

state/time interactions. One set of tests reestimated the models with random state/time effects, to

determine whether correlated outcomes at the level of state/time interactions might affect our

conclusions. Our estimated effects of reforms did not differ substantially or significantly with

these methods. Using the model presented in Tables 4 and 5, the estimated difference-in-

difference effect of direct reform on expenditures for AMI patients, controlling for random

state/time effects, is -4.9 percent (standard error 2.1); for indirect reform, the estimated effect is

-0.6 percent (standard error 2.0). The estimated DD effect of direct reform on mortality for AMI

patients, controlling for random state/time effects, is 0.15 percenuge points (standard error

0.32); for indirect reform, the estimated effect is -0.19 percentage points (standard error 0.32).

Similar results obtained for IHD patients: direct reform showed a negative and statistically

significant effect on expenditures with an insubstantial and precisely estimated effect on

mortality, and indirect reform showed no substantial effect on either expenditures or mortality.

Estimated differential 1984-1990 expenditure growth rates between early-adopters and

nonadopters were insignificant in the random effects specification. For AMI patients, the

differential growth rate for early adopters of direct reforms is 0.61 percent (standard error 3.1);

for early adopters of indirect reforms, the differential growth rate is 0.61 percent (standard error

2.3). For IHD patients, the differential growth rate for early adopters of direct reforms is -1.9

percent (standard error 3.0); for early adopters of indirect reforms, the differential growth rate is
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-3.2 percent (standard error 2.2). Another related diagnostic involved estimating the models

with Huber-White [1980] corrections for state/time grouped errors instead of corrections for zip-

code/time grouped errors. Standard errors corrected for state/time grouping were greater than

those corrected for zip-code/time grouping but less than those obtained under the random effects

specification.

Although they did have a statistically significant influence on expenditures in some

models, the broad set of political and regulatory environment controls that we used did not

change our results substantially. Using the models presented in Tables 4 and 5 but excluding

controls for the regulatory and legal environment, the estimated DD effect of direct reforms on

expenditures for AMI patients is -9.1 percent (standard error 0.44); for indirect reforms, the

estimated DD effect is 3.3 percent (standard error 0.40). In addition, the difference in 1984-

1990 growth rates between early-reforming and nonreforming states changes sign from positive

to negative for states enacting direct reforms before 1985 (3.1 percent with legal environment

controls (Table 4), -3.1 percent without them); the difference in growth rates for states enacting

indirect reforms before 1985 remains about the same (2.76 percent with legal environment

controls (Table 4), 3.5 percent without them). These two specification checks, taken together,

underscore the points made by Tables 4 and 5. Direct reforms reduce expenditure growth

without increasing mortality; indirect reforms have no substantial effect on either expenditures

or mortality; and differential 1984-1990 expenditure growth rates for early-adopting states are

not robust estimates of the long-term impact of reforms.

Finally, we reestimated the models in Tables 4 and 5 including controls for statute-of-

limitations reforms. Statute-of-limitation reforms have a very small positive effect on
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expenditures and no effect on moitality, which is consistent with their classification as an

indirect reform. Using the models presented in Tables 4 and 5, statute-of-limitations reforms are

associated with a 0.96 percent increase in expenditures for AMI patients (standard error 0.46),

and a 0.003 percentage point increase in mortality (standard error 0.28). Inclusion of statute-of-

limitation reforms did not substantially alter the estimated DD effect of either direct or indirect

reforms: for AMI patients, the estimated effect of direct reforms went from -5.3 percent (Table

4) to -5.5 percent, and the estimated effect of indirect reforms remained constant at 1.8 percent

(Table 4).

To explore the sources of our estimated reform effects more completely, we estimated

additional specifications that analyzed effects on use of intensive cardiac procedures such as

cardiac catheterization, that used alternative specifications of time-since-adoption and calendar-

year effects, and that estimated the effects of each type of tort reform separately (see Table 2A).

These specifications produced results consistent with the simpler specifications reported here for

both AMI and IHD. Specifically, reforms with a determinate, negative direct impact on liability

led to substantially slower expenditure growth, somewhat less growth in the use of intensive

procedures (but smaller effects than would explain the expenditure differences, suggesting less

intensive treatments were also affected), and no consequential effects on mortality.

VI. Policy Implications

We have developed evidence on the existence and magnitude of "defensive" medical

practices by studying the consequences of reforms limiting legal liability on health care

expenditures and outcomes for heart disease in the elderly. These results provide a critical
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extension to the existing empirical literature on the effects of malpractice reforms. Previous

studies have found significant effects of direct reforms on the frequency of and payments to

malpractice claims. Because the actual costs of malpractice litigation comprise a very small

portion of total health care expenditures, however, these litigation effects have only a limited

impact on health care expenditure growth. To provide a more complete assessment of

malpractice reforms, we have studied their consequences for actual health care expenditures and

health outcomes. Our study is the first to use exogenous variation in tort laws not related to

potential idiosyncrasies of providers or small geographic areas to assess the behavioral effects of

malpractice pressure. Thus, oiu- analysis fills a crucial empirical gap in evaluating the U.S.

malpractice liability system, because the effects of malpractice law on physician behavior are

both a principal justification for current liability rules and potentially important for

understanding medical exp)enditure growth.

Our analysis indicates that reforms that directly limit liability — caps on damage awards,

abolition of punitive damages, abolition of mandatory prejudgment interest, and collateral-

source rule reforms — reduce hospital expenditures by 5 to 9 percent within three to five years of

adoption, with the full effects of reforms requiring several years to appear. The effects appear to

be somewhat smaller for actual heart attacks than for a relatively less severe form of heart

disease (IHD), for which more patients may have "marginal" indications for treatment. In

contrast, reforms that limit liability only indirectly - caps on contingency fees, mandatory

periodic payments, joint-and-several liability reform, and patient compensation funds ~ are not

associated with substantial effects on either expenditures or outcomes, at least by several years

after adoption. Neither type of reforms led to any consequential differences in mortality or the
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occurrence of serious complications. As we described previously, the estimated \

expenditure/benefit ratio associated with direct reforms is over $500,000 per additional one-year

survivor, with comparable ratios for recuirent AMIs and heart failure. Even the 95-percent

confidence bounds for outcome effects are generally under one percentage point, translating into

over $100,000 per additional one-year survivor. While it is possible that malpractice reforms

have had effects on other outcomes valued by patients, this possibility must be weighed against

the absence of any substantia] effects on mortality or the principal cardiac complications that are

correlated with quality of life. Thus, the results indicate that liability rules that are more

generous in terms of award limits are a very costly approach to improving health care outcomes.

Approximately 40 percent of patients with cardiac disease were affected by direct

reforms between 1984 and 1990. Based on simulations using our effect estimates, we conclude

that if reforms directly limiting malpractice liability had been applied throughout the United

States during this period, expenditures on cardiac disease would have been around $450 million

per year lower for each of the first two years after adoption and close to $600 million per year

lower for each of years three through five after adoption, compared with nonadoption of direct

reforms.

While our panel is relatively lengthy for a DD study, it is not long enough to allow us to

reach equally certain conclusions about the long-term effects of malpractice reforms on medical

expenditure growth and trends in health outcomes. Plausible static effects of virtually all policy

factors cannot explain more than a fraction of expenditure growth in recent decades [Newhouse

1992], and we have also documented that outcome trends may be quite important. Whether

policy changes such as malpractice reforms influence these long-term trends through effects on
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the environment of technological change in health care is a critical issue. Do reforms have

implications for trends in expenditures and outcomes long after they are adopted, or do the trend

effects diminish over time? Preliminary evidence on this question from early-adopted (pre-

1985, mostly pre-1980) reforms suggest that long-term expenditure growth is not slower in

states that adopt direct reforms; on the other hand, subsequent growth does not appear to offset

the expenditure reductions that occur in the years following adoption. Moreover, we found no

evidence that direct reforms adopted from 1985-1990 had smaller effects in states that had also

adopted direct reforms earlier, suggesting that dynamic malpractice policies may produce more

favorable long-term expenditure/benefit trends. In any event, our conclusions about long-term

effects are speculative at this point, given the absence of baseline data on expenditures and

outcome trends in reform states. Follow up evaluations of longer-term effects of malpractice

reforms should be possible within a few years, and might help confirm whether liability reforms

have any truly lasting consequences for expenditure growth or trends in health outcomes.

Hospital expenditures on treating elderly heart disease patients are substantial — over $8

billion per year in 1991 ~ but they comprise only a fraction of total expenditures on health care.

If our results are generalizable to medical expenditures outside the hospital, to other illnesses,

and to younger patients, then direct reforms could lead to expenditure reductions of well over

$50 billion per year without serious adverse consequences for health outcomes. We hope to

address the generalizability of our results more extensively in future research. More detailed

studies using both malpractice claims information and patient expenditure and outcome

information, linking the analysis of the two policy justifications for a malpractice liability

system, should be particularly informative. Such studies could provide more direct evidence on
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how liability niles translate into effects on particular kinds of physician decisions with

implications for medical expenditures but not outcomes. Thus, they may provide more specific

guidance on which specific liability reforms — including "nontraditional" reforms such as no-

fault insurance and mandatory administrative reviews — will have the greatest impact on

defensive practices without substantial consequences for health outcomes.

Our evidence on the effects of direct malpractice reforms suggests that doctors do

practice defensive medicine. Given the limited relationship between malpractice claims and

medical injuries documented in previous research, peiiiaps our findings that less malpractice

liabihty does not have significant adverse consequences for patient outcomes but does affect

expenditures are not surprising. To our knowledge, however, this is the first direct empirical

quantification of the costs of defensive medicine.

VTT. Conclusion

We have demonstrated that malpractice liability reforms that directly limit awards and

hence benefits fi-om filing lawsuits lead to substantial reductions in medical expenditure growth

with no appreciable consequences for important health outcomes, including mortality and

common complications of the diseases we studied. We conclude that fostering impropriate

provider incentives for quality care is not a reasonable justification for the current malpractice

liability system for elderiy patients with cardiac disease. Thus, direct liability limitations appear

to be an effective policy reform for improving the efficiency of the U.S. health care system.
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TABLE I: AVERAGE HEALTH CARE COSTS, OUTCOMES, AND DEMOGRAPHIC
CHARACTERISTICS FOR AMI AND IHD POPULATION
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Fndnotes

1

.

Reforms requiring collateral-source offset revoke the common-law default rule which

states that the defendant must bear the full cost of the injury suffered by the plaintiff, even if the

plaintiff were compensated for all or part of the cost by an independent or "collateral" source.

Under the common-law default rule, defendants liable for medical malpractice always bear the

cost of treating a patient for medical injuries resulting tom the malpractice, even if the treatment

were financed by the patient's own health insurance. Either the plaintiff enjoys double recovery

(the plaintiff recovers from the defendant and his own health insurance for medical expenses

attributable to the injury) or the defendant reimburses the plaintiffs (subrogee) health insurer,

depending on the plaintiffs insurance contract and state or federal law. However, some states

have enacted reforms that specify that total damages payable in a malpractice tort are to be

reduced by all or part of the value of collateral source payments.

2. Estimates of the impact of reforms on claim severity vary over time and across studies.

Based on 1975-1978 data, Danzon [1982: 30] reports that states enacting caps on damages had

19 percent lower awards, and states enacting mandatory collateral source offsets had 50 percent

lower awards. Based on 1975-1984 data, Danzon [1986: 26] reports that states enacting caps

had 23 percent lower awards, and states enacting collateral source offsets had 1 1 to 18 percent

lower awards. Based on 1975-1978 and 1984 data, Sloan. Mergenhagen. and Bovbjerg [1989]

find that caps reduced awards by 38 to 39 percent, and collateral source offsets reduced awards

by 21 percent.

3. Again, because all elderiy patients with serious heart disease during the years of our study are

included, this consideration applies only to extending the results to other patient populations.

4. Of course, if such state-time specific effects exist, there is no reason to expect that they would

be normally distributed; normality assumptions in error structures generally have not perfOi ned
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well in models of health expenditures and outcomes. However, incorporating such random

effects permits us to explore the robusmess of our estimation methods to possible state-time

specific shifts.

5. According to Danzon [1982. 1986], urbanization is a highly significant determinant both of

claim payments to and the frequency of claims and of the enactment of tort reforms; we control

for urbanization at the individual level as discussed below.

6. Although we did not include controls for the number of physicians per capita in the reported

results because of concerns regarding the exogeneity of that variable, results conditional on

physician density are virtually identical. We include both a current- and a one-year-lagged

effect to account for the possibility that past political environments influence current law.

7. Data on lawyers per capita for 1980. 1985. and 1988 are from The Lawyer Statistical Report

(Chicago, IL: The American Bar Foundation, 1985, 1991). Intervening years are calculated by

linear interpolation. Data on state political environments are courtesy of Gary King.

8. Our dau set is partially derived from Campbell, Kessler. and Shepherd [1996].

9. The baseline is defmed as the "negligence rule" without any of the liability-reducing reforms

studied here and with mandatory prejudgment interest.

10. That is, (.053*$13,140)/.0065=$107,000 using the 95% upper bound of the estimated

mortality effect and (.053*$13,140)/.0007= $1,000,000 using the actual DD estimate. Both of

these ratios are very large; the difference in absolute magnitude of the two estimates results from

the denominator being very close to zero.

1 1

.

Because we were concerned that reforms might affect the rate of IHD hospitalization as well

as outcomes among patients hospitalized, we estimated models analogous to the specifications

reported using population hospitalization rates with IHD as the dependent variable. We found

no significant or substantial effects of either direct )r indirect reforms on IHD hospitalization
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rates.

12. Models with region effects only, analogous to the right half of Tables 4 and 5, again showed

very similar effect estimates.

13. We also estimate separate time-trend effects for early-reform (pre- 1984) stales. This

approach may permit the development of some evidence on "long-term" effects of reforms on

intensity growth rates; as noted previously, we find no evidence for such effects. Of course, our

lack of a pre-adoption baseline for the early-adopting states precludes DD identification and

makes the long-term conclusion more speculative. A follow up study using more recent

expenditure and outcome data would provide more convincing evidence on effects beyond five

years.

14. In contrast to AMI. the slower rate of expenditure growth between 1984 and 1990 for early-

reform states (see Table 5) suggests that reforms may have longer-term effects on slowing IHD

expenditure growth.
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Exhibit C

.6^1 NO. B6-CI-IOS57

CRBfflTO .ml ftOSAAlO ALVARa. • IN THt DISTRICT COURT
IndWIduilly ind it Mext Fritnd •

or MROM ALVAHt^. I MIfMr *

vs. •

• • 4STH JUDICIAL DISTRICT
ROeCKTO N. CONZALR. H.O., l». •

ROBERTO M. GONZALU CORP. P.A.. •

60NZALR KCOICAL SURGICAL
CEKTCR tod RANIRCZ-MfOALEZ •

HCOICO-JURGICAL fMlLY CLINIC • BCXAft COUNTY. TEXAS

ACRttO riHAL JUUCHtHT

On thli d«/ CUM an te b« h««nl Lhe Above-Styled and nunbertd cause,

Htiertia ClLatRfO AND ROSARIO ALVAREZ, INDIVIDUALLY AMD AS NEXT FRIENDS FOR

AURORA ALVAREZ, A MINOR, are Plilittlfft; and ROBERTO H. casZALtZ. M.n.. Oft.

ROBERTO M. GONZALEZ CORP. P. A.. GONZALEZ HCOICAL SURGICAU CEMTIR AHO

RAMIREZ- GONZALEZ HEOICO-SURfilCAI. FAItILT CLINIC art Ocfeitdantt.

It appearing to the Court that AURORA ALVAREZ It a slnor, suing by and

through htr neat friends, CILBERTO and ROSARIO ALVAREZ, both of wtioa «1io

have Individual clalai, and th« Court being of the opinion th«L there algnt

b* • conniki or Interest bctMecn said Hlnor and her next friends, the

Coort has heretofore appointed Cane Toecano as Guardian Ad Llteo

far said Hlnor Plaintiff.

All Parties appitrad hy aitd through thdr rcspcctWt attorneya of

record and appatranc* aat atao Bade by the (lUirflian Ad Ltten and all

present announced to the Court that they had agreed to conproaltt and

settle all satters In dispute and at issue betueen then, subject to the

approval of the Court. It was further announced that the Guardian Ad L<te»

had Mde kli tntckti^aiUn and had detemlned that the agreeiient of th«

Parties vat fair and Just and In the best Interests of his uard, AURORA

ALVAREZ, and that In tha opinion of the Guardian Ad Llte« sold agreenent

should be ratified aiul «(>prevcd by tho Court. Tlte Partus' written

Conproalac Scitlencnt A«(r«a«ienl has been filed Mith the court and CKaailned

by the Coert. The Court further exaelned the pleadings and haard the

evldtnce presented by the Parties regarding the occurrence aade the subject

of Plaintiffs' «ult, tha ratuUIng injurlei tft^ dantso ailegcd, the aianner

«n wktch thoac lajurict were alleged to have baaa received, and the nature.
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•KtMt «nd •ffe<l of s<M. After contidertng ill cf tht ficts «nd

ctfxuuUBUi tad tUKiy\t\i the Covproaite Settleaent Agreeoent ex«cut*<J by

tht Partlet, their rctpccttvt ettomtyt a( rtcort »it<i the Cw«rdU<i Ad
~

Litea, and with the rar.iMRMnditUn of tht Cu4rdl«n AO LUea, the Court It

ef the eplnlsn end find* u<»l the Cooproeitte Settleaent AgreeMnt \i, under

<1I of the fKtt and clrcuaitances, fair and reasonable, that it it In the

bett intcrttt of the alaor child. AUftOfiA AlVARn. and that tuch Agreeoent

should be ratified aod approved b/ the Cwurt.

Tho Court further tindt, after hearing all of the evidence, that the

ftttleMnt contideration, b9Q\ the pretent pa/aantt and future payoentt at

herein tet fcrUi, are to be paid at full and final iett1*Mnt of all clatns

Of Plaintiff. CIlBfHTO and ROSAAIO ALVAftE2, Indlvidu^ll/, uC U Next

Friend for AUftORA ALVARa, • aieor.

IT IS IHOlEFOftf <»0£RED, AOJUOGED AM) OECREEO by the Court that the

CoiKiroaiM Settleaeat Agrecsent filed with tk* Court i< ratified and

approwd I* ill retpocti. IT IS fURTHEit OROCRED by UM Court Itltt

Pl«lettfft 6IIB£RT0 and ROSARIO ALVAREZ, individually and ai next friends

for AURORA ALVARn, a Itior, do have and recover of and froa ROBERTO H.

GONZALEZ, H.D.. OR. ROBERTO K. GONZALEZ CORP. P A . GONZALEZ MEDICAL

SURGICAL CENTER and RMilREZ CON'ALCZ HCO I CO -SURGICAL FAMILY CLINIC, the tut>

of TWO HUMMED INOtnANO DOllARS ($200,000.00}. out of which lus) all

attoniey't feet and txpeetet cf Plaintiffs herein, iecluding thoic «f the

Iner Plaintiff, are to b« paid.

IT IS rURTIKA ORODUO by th« Court lImI OafcuOanls snail Mke future

>«rM«nti la the aleer Piainttrr aurora ALVAREZ, by and through her legal

guardian, in th« aaount ef EIGHT HUNDRED FORTY AMD 08/lOOTHS DOLLARS

(SB40.06) per nonth. Said monthly payaenls shall comence on Ape. 26,1987

with a11 futer* aonthly paynentt coatlnuing thercifter piyabic oii Llic flrtl

<l«/ of each and every ennth tnroughout the II feline of the ainor Plaintiff.

AURORA ALVAREZ, or for twenty (20) years (240 iwnthly pajraents), whichever

.'is longer. Beginning on AQrll 26,1988, the aonthly paypents will be

incrcated »t the rate of 1* per ajuMm, eaopeundcd »nBu«lljf and iocr««ied

t¥»rr y««r thcrcariwr on the anniversary date of Aprtl 26 during the total

tine that such payments shall be «ad«. In the event the sinor Plaintiff.

AURORA ALVAREZ, dies prior to Kerch 26, 2007. then all future noathly
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piy»«ftts, throuoh and Includtna k«xeh a«,2<»7, »h.U b« «)« Jolnlly to

hi.rp.,^ti. 61UERT0 AtVWlEZ .nd WSARIO ALVAREZ. < Unlett othen.li«

Hr«ir1d«d. .11 futur* piyMntt Mdt lmccord«nc« with th« Urrj of this

judgwnt th«n be pild to the Wgil gutrdttn of the atnor Pljintiff, aubora

ALVAREZ, for tha use »i«< b«n«f't of AURORA ALVAnrz.

IT IS fURTIlCR OBOCREO tktt TEIAS PtUICAL LlAeiLITT TRUST, the 1njOf«r

Of OefenOMli ROfi£RTO H. COOTALEZ. H.O.. DR. ROBtfiTO H. COWALEZ CORP.

P.A.. CONZALH HtDICAL SURCtCAL CEKTER ind (WMRa-COKWLtZ MfD I rn. SURGICAL

FAMILY CLIKIC. «i i Bitter of right, 4nd In Ut io1c <H«c.-etJoi,, m*j elect

to ascign the dutUt trxi oUTtgatlOQt to aue th« future p»y«nl» herein

ord«rtd to bt nde by Oer«ndants ROBERTO M. GONZALEZ. H.O., OR. ROetRTO M.

C0WALE2 CORP. P.A.. GONZALEZ MEDICAL SURGICAL CfKTER tnd llAHIH£2-eOKZALEZ

HEOICO-SURCICAL FAKItr CLIHlCi and th*t inch tiiiynncnt, If bM«. (he) I be'

tcceptcd and binding upon rutnttrfi ClLBERTO •«! W$Ai«10 ALVAREZ,

Indlvlduilly. «nd li Next Frie/vdi of AURORA ALVAREZ. « einor. wlinout right

ef rejection. In full dljchirge «nd releiie of the dutlei inrf obllg.tiont

of ROflERTO H. C0N7AIEZ, M.O.. OR. BMERTO C0WALI2 CORf. f.A.. SOMIALIZ

HEOICAL SURGICAL CENTER end RA^IRa-OOfliALtZ KEOICO-SURSICAL FANILt CLINIC

»nd the TEXAS MEDICAL LIABILITY TRUST to atke juch future piyneflU.

IT IS FURTHER ORDERED th»t If TEXAS HEOICAL LIABILITY TRUST .1,rU to

lltign Defendant^' tnd Itt dutUt and obKgttlona to r«ke IIh «fur»»iia

future payutrilk Is METROTOLITArt fRUKtRlY UiO HABllITY COMPAfiY, PUlntlff*

end the CuerdUn Ad lUc<n b«, tnd the/ are hereby juthortzed, capowered end

ordered to execute « 'Release end Sillifectlon of Jurigo^nt" 4t to roberto

»< COWALO. M.D.. OR. IU»£RTO 60MZALEZ CORP. P.A., WWIAltZ MtOiCAL

SURGICAL CCKTER, RANlKti-SONIALEZ MED ICO-SURGICAL FAMILY CLINIC tnd TEXAS

MEDICAL tlABILITY TRUST. METROPOLITAN PROPERTY ANO LIASILITY COMPANY ihell

2 thtreifter be loltly retpontlble for the duties end obHg.iloni tn •.k<

5 tuch future peyvantt

^ IT IS FURTHER ORDERED, AOJUOGEO ANO OECRttO that when ROBERTO M.

C4 GOnZALEZ, H.O., OR. ROBERTO GCNIALEZ CORP. P.A., GONZALEZ MtOlCAL SURGICAL

^ CENTER end RAMIREZ-GOHZALEZ MEDICAL SURGICAL FAMILY CLINK or Ueir Ininr.r

h»we p«1d tha eforatild txmt prctenti/ due unt» the Pl.lntlfft 4nJ TEXAS

MEDICAL 11A8ILITY TRUii hes neda the etilgnnent of Oe'endinls' tnd tit

duties tnd cbllgttlont to mtia the future peynants ts provided for herein.
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Ul<t thU Judgawot cNtll b« 4caM<| f«Uy tttUflta, ind Oefaaduts R08EX10

H. COMZAIU, N.O., UK. iiOBCRTO GOOZALCZ CORP. P.A.. C0NZALC2 NCOICAt.

si«CICAL* CEJITER and RAmRn-COMWUI HEOJCO-SOflCICAl FAMILY CLIHIc'wd tht

TUAS HEDICAL LIABILin TRUST, «iul my ao*"t. t.rvtnt. a^iUy*. .r

pr1nc<pl1 UitrtoF. thill it%ad f«tl>, ftaaU/ 4iiU forever tcquttttC 4nd

dttch<r9«d «f tad fran «ay and til cUlas, dtundt or ciutts of tctton

aittrtcd i« Uilt cavsa, or «h1ch could, My or alght h«¥c b«cn ascrtad tiy

CILfiCRTO and ROSAAIO AlVMia. Indlvldiully, and at Next FrUnd far AURORA

AtVASeZ, a M«n«r, by rcatan of iIm aedlctl trtaUwnt, care and tajurtct

cuii(i1«t>«d of tn Pialnttfft' Orlflaal PellttM on fila bereta: and

Plaintiffs and tJia Cuardttn Ad LttM arc erdtrtd to then praa«t1y axccut*

and dallvar te ittd OafcAdanU U« afer«t«4d Rolaat* and Satisfaction of

Judoacnt.

It appatrlng to th« Comrt that the racovery of tht Pittntifft ihould

b« apporttonad b«tM«n the Inor Plaintiff, AURORA ALVAREZ, Plaletlfft.

CILBCRTO ALVARCZ and ROSARIO aiVARCZ. and thatr *ttom«yi. Mamtn t

Houiar, Inc., and afttr having htard tb« rtco«Mnditlont Of the (uardUn Ad

lU«a for ma atoor Plaintiff;

IT IS ORDtREO. AOJUOfilO AM) DECRCCO thit tht recovery to the

PUIntlfft In the lun of TWO MMOREO TNOUSAHO DOlLftRS ($200,000.00) in

ca(h, and tka futura pi/ncnt* be apporttaiictj tt follewi:

(1) The Plainttft, GiLBERTO ALVAREZ, have and recover (ros the

Dcfendintt the iim of % lo.ooo.oo tn cash:

(2) The Plaintiff, ROSARIO ALVARCZ. have anO rtcovar frea tha

Oafandantt tha t«M of I 10,000.00 In b«»lii

()) The ninor Plalntlft, AURORA ALVAREZ, hive and recover fron

tht Oefandanti the sun of i 19,153.>3 in ctsh; said

sure te be pitd to the legal oaardtan nf tht alnor Plaintiff.

AURORA ALVAACZl

(4) The Minor fiatntlff, AURORA ALVARU, have and recover froa

the Defendants future aonthly payaents as provided for harein;

those being }840.Ofl per nonth, Increasing at It per aniMci. the

first payaent to iMApr. ac.ise? and centlnvlaj far the life of

AUROitA ALVAREZ vr l«enty (ZO) yean, vhichavcr is loager-,

(5) The attorneys for the Plaintiffs, Tiesaan i Heustr, lac.
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h<v« m4 r*cev*r U« mm Of I l»o.a46.07 4n
'

uth as

•Itornejfi' r««s for r«pr«ienHnfl thi Pl«lat»ff», CILBCRfO ALVAftCZ

•nd ROiARIO ALVAfia, md "thraliwrTuintlff aurora alvajui. ' xiT

UlU tetlon. Slid CM to Include r«»,b«rit«nl of lU cxpatses

Incdrred utd to Ix Incurrtd on Ui« Pl«iBtlfft' b«h«1f in tht(

suit.

IT 1$ FORTHeR OROeHED. ADJUOCEO AND OtCRCED by th. Court thit *n
cojti of Court htrain «hiH be gild ky th« t>tf«««jintt, RoeCRTO M. aoHZALti.

H.O.. OR. ROBERTO M. COHZALU COftf. f.A.. OONZALtZ BEOlLAl SUR6ICAL CWfER

*nd RAMIRn-GONZALEZ H£flICU--5VRGICM, FANJU CUNIC. IncliidUg i fee of

t fOOtl-^ . wbidi $h»11 b« pild to tht Cwnllin Ad lu«,
G«oe Totcaao _. for hit ttrvicct ti «y«h, 4nd whUh wlo r«e Is

h«r«hy tuod •< part of th« c»«ri costs la tMi $uU tn<j should be paid b>

(«t<l Ocfflodintt.

tiCNCO thI*j£^c.yof /}f^A^ IW.

APPROVeO:

^ i^^-ii^

Stile B«r 1.0. tw.^ Oy <C.C QC)
GUAROIA« AO LITEM FOR AURORA ALVAR£Z,
A HlMOn

'

TIHSNAN 1 KOOSCR. INC.
1»00 Nitiond Bulk of ConMrco Bido.
Sin Aatonle, Toxtc 7(20S|.
(512) 125.3111

nut Htr I.D. No. 17909900

AnORHETS fOft l>UlNTIFfS

ATUS I HAIL
P. 0. Oriwer J725
HcAlUn, Texts 78S02
(SI2) CBLi

AHOftNCYS FOR DEFCNOANTS AND
TOAS NEOICAL LUSILITY TRUST
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Mr. HiEPLER. Mr. Chairman, members of the committee, I speak
first and foremost as a brother of Nelene Fox. My name is Mark
Hiepler, and I became involved in this whole area of the legal prac-
tice through my sister's case. The cases that I have represented,
three since then, and have gotten national attention, are not anec-
dotal, but are in essence part of what is going on in the system
where 56 million members, voters, are now a part of an HMO sys-

tem. As you look into tort reform or tort regulation, you must first

understand how managed care works.
The juiy in my sister's case found that the health maintenance

organization operated with fraud, oppression and malice in the de-
nial of care and the coercion of the doctors operating under that
system. Since then, we have been in numerous major HMO's
throughout the Nation and been able to shine some bright lights

on the practices of corporate medicine.
I am a Republican. I belong to no trial lawyer associations or

groups, other than the Ventura County Bar Association, and I rep-

resent more doctors than I have ever sued.
I have two rather simple and straightforward points, that in a

managed care environment where most HMO's pay a doctor incen-
tives not to treat, not to see and not to refer patients, you must
look at the perception of defensive medicine practices. The percep-
tion and the big argument used by people, often incorrectly, is that
litigation causes people to practice medicine in a defensive manner.
That argument is tenuous at best, given all the factors and all

the reports that are in all the documents that you have seen and
been submitted to you. It becomes weak and nonexistent in an
HMO environment where we have had 60 million patients involved
in care; where doctors are, I know, incentivized not to treat, not to

care and not to refer by their HMO's. That point has completely
gone out the door if you look at malpractice reform in the context

of HMO's, and that is the growing wave of the future.

Secondly, arbitrary limits on a per economic basis, the myth is

that that is fair, that is reasonable, that is just, that we can predict

what the outcome will be. But as you have just heard from Ms.
Ross, as vou have heard from many others throughout the day and
you will hear, that is not fair because the person who is a 61-year-

old retired person, the person who is a spouse and stays at home,
is unfairly relegated to $250,000 in damages, while the CEO of an
HMO who makes $15 million a year gets a better benefit. If we
want to choose to honor those with higner incomes when they are

victims of medical malpractice in a better way than we cnoose

those other members of society who deserve equal honor, such as

mothers, wives, senior citizens, that is wrong.
Predictable outcomes is not something that you want in a system

that is to deter negligent and arbitrary oehavior by physicians, and
especially HMO's. In the context of HMO's, you must remember
that physicians are caught also. They are caught in a system that

rewards them for not treating, for not caring.

If we have a Federal law that limits the recovery for non-

economic damage, we are only helping to bait HMO's into the cor-

porate practice of medicine, because they can figure out, through
a business formula, why it is better not to give mammograms, why
it is better not to do colon prescreening tests, because the most that
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is at risk is $250,000. They can take risks with lives. They can
gamble with Hves and they can call it efficient because a message
will never be sent to them.

In my sister's case, since that case, we have had 127 requests by
patients to get treatments that have been denied. We have only
had to file three lawsuits. That is the best form of tort reform I

could ever imagine, and people have gotten care on time.
If we had those same limits that are imposed on medical mal-

practice in other areas of the practice, you would be flooded with
lawsuits. Or, as Ms. Ross testified veiy articulately, you are not al-

lowed to even find an attorney, and if you are allowed to find an
attorney, the senior citizens and the people who don't have the
highest earning capacity are disproportionately affected.

Finally, I think that the Grovernment must channel its efforts to-

wards adopting a series of meaningful remedies, if anything. I

think this is best served by the States. But if the Federal Govern-
ment does get involved, we cannot go after deceptive quick fixes in

an attempt to placate one side of the debate occupied by health
care providers and HMO's, at the expense of completely ignoring
the innocent victims and consumers. New Federal limits on medical
malpractice actions will only serve to insulate a minority of incom-
petent and negligent health providers and further support the
HMO's industry of practice of medicine from a corporate level, all

the while yielding very little financial savings to the American
health care system.
We request that in the name of Nelene Fox, my sister, Joyce Jen-

kins, who you have materials on and who received national public-
ity, ChrisW Demure, all of whom received national attention only
because of their tragic deaths, that you not fall prey to the mis-
guided arguments that were presented in California; that consum-
ers of medical care in America, who are each and every one of us,

will benefit from true health care reform, reform that does not un-
fairly restrict our rights or remove our protection from injury. To
the degree we allow artificial limits on the most important dam-
ages, those that are noneconomic, that which causes a child to lose

his mom, to miss his parents, the feeling of the loss of love, care
and society, we have done a great injustice.

If we allow the corporate practice of medicine to destroy the doc-
tor-patient relationship, we will be allowing the corporate practice
of medicine to predict the averages and gamble with the care and
treatment and remedies and judgment that physicians should
honor. Reform should not be a euphemism for regulation. Arbitrary
caps further foster the corporate practice of medicine and reduce
the doctor-patient relationship.
Thank you for this. I would be happy at any time, informally, for-

mally or anywhere, to meet with any Members of Congress to ex-
plain how tnese HMO's work, so that you can better address tort

reform should you choose to proceed that way.
Mr. Hyde. Thank you very much, Mr. Hiepler.
Mr. Hyde. Lastly, Mr. Philip Corboy, a Chicago attorney. I must

state for the record, I have known Mr. Corboy for 65 years. We
went to gprammar school together, high school together, law school
together. We have our political and professional differences, but I
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admire Mr. Corfooy as a person and as a trial lawyer immensely.
So it is a pleasure to have him here today.
Those are the last kind words I will say to you, Phil.

STATEMENT OF PHILIP H. CORBOY, IMMEDIATE PAST CHAIR,
SPECIAL COMMITTEE ON MEDICAL PROFESSIONAL LIABIL-
ITY, ON BEHALF OF THE AMERICAN BAR ASSOCIATION
Mr. CoRBOY. Thank you, Mr. Chairman, and gentlemen. Thank

you very much for that truncated introduction.

All we have heard so far is a defense of organized money. Now,
there is nothing wrong with medical associations, doctors and hos-
pitals and doctors' associations and insurance companies organiz-

ing to protect their money, whether it be overall costs, whether it

be overhead or whether it be premiums, and I am talking about in-

surance premiums. But in the gargantuan job ahead for this com-
mittee, which will be reporting to tne full Congress and eventually,

I suppose, to the committee that will eventually decide this on a
bipartisan basis, let me just point out a few things.

First of all, let me inform Mr. Hiepler that he is not alone in

bein|^ antagonistic to the California system of caps, even though I

live m Illinois. Mr. Hiepler has pointed out that he is a Republican.

I don't think that attitude is restricted to Republicans. I think it

is restricted to people who have analyzed the problem and have
analyzed just exactly what is going on nere.

I have a lot of hats, but so that you folks are completely aware
of my background, although Chairman Hyde is—I happen to be a
former chairman of the Democratic Party of the State of Illinois.

I happen to be a practicing lawyer in Illinois. I got my license the

same year Chairman Hyde did. I also am a plaintiffs personal in-

jury lawyer. I do nothing but work on a contingent fee. I speak,

however, today as a representative and as a former chairman of

the Special Committee on Medical Malpractice of the American Bar
Association. However, I want you to know my bent, and that is why
I supplied to you the type of work I do.

I am not a member of the Federal Government's enterprise in

any way, and I am certainly not in any way connected with the Of-

fice of Technology Assessment, which in 1993 came out with the

following findings:

Malpractice premiums increased substantially over the past 20
years but have stabiHzed since the 1980's. In 1991, the total cost

of medical malpractice premiums in the United States was $4.86
billion. These premiums account for only .66 percent of total health

care spending in the United States, but they exclude malpractice

costs of self-insured hospitals. OTA estimates that the insurance

costs of self-insured hospitals are roughly 20 to 30 percent of total

insurance premiums.
Based on this estimate, the direct cost of the malpractice system

in the United States of America is still less than 1 percent or total

national health care expenditures. That means for every $100 that

you gentleman are paying for your medical care, $1 is ^oing to be

assessed and supplied to the medical malpractice litigation system.

If you were to supply that in a circle, as I show you, the red mark
shows how much of your dollar—less than 1 percent—is attributed

to the medical malpractice system.
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So why is there need for a change? There is only a need for a
change if we look again at the symptoms that are supplied and the
problems that are supplied by organized money.

I respectfully suggest that there may be obstetricians who leave
the practice of law—excuse me, the practice of medicine. I would
guess that last year there were 2,500 or 2,400 alone that went out
of business in the State of Illinois. There were 3,500 that probably
came back into the business.
The fact that somebody leaves obstetrical care may mean a lot

of things. It may mean he is incompetent or she is incompetent. I

do not say that he or she is, but it may be. It may be that he or
she is tired. It may be that the abilities to control family size sup-
ply a lack of need for obstetricians in an area.

But whatever it is, the young people of America are not running
away from obstetrics. In 1985 there was a total of 30,867 obstetri-
cians in the United States of America. In 1989, 4 years later, there
were 33,697 obstetricians in America. In 1995, last year, the last
available statistics, a figure that was 30,000 in 1985 has risen to

almost 37,000 in 1995. There is no lack of ability to acquire obstet-
rical care in the United States of America today. There are 37,000
of them.

It has been suggested that a $24,000 premium in Colorado—and,
by the way, I forgot to mention something else. I have a son that
practices medicine. He lives in Colorado, tne same place where ob-
stetricians' premiums have been reduced to $24,000. They are for-

tunate out there. If we took not only the inability to acquire more
than $250,000 in noneconomic loss compensation, we could perhaps
reduce that even further.

But I have never heard any suggestion by any representatives
defending organized money which nas in any way suggested that
if there is a cap of $250,000 or $500,000, that that cap somehow
is going to change the care of a doctor. Is he going to be either less

or more careful merely because there is a cap? I dare say I have
more confidence in American doctors than that.

Doctors are not going to change their practice because you put
a cap on damages. By the way, we enjoy the best medical care in
the world in this country. We don't have to interfere with it and
be concerned about premiums for doctors. We don't have to be con-
cerned about obstetricians going out of practice.

I also respectfully suggest—and this is a house organ I am about
to read from. It is called Medical Economics. It is dated February
27, 1995. Medical Economics is a house organ of the medical profes-
sion. There is nothing wrong with house organs. I belong to the
American Bar, the Chicago Bar, the Illinois State Bar. They all put
out statistics.

In 1995, they had an overhead breakdown by specialty in the
United States of America. We can all talk about what money
means in terms of a $24,000 premium in Colorado, but what does
the gross overhead of the doctor who has to pay that premium
mean? In the United States of America, OB specialists pay, on the
median, $34,020 a year. That is more than Colorado. However, that
$34,000 premium per year is 7.5 percent of gross income.
So if you figure it out, that is not a lot of money. It is about one

automooile. And that premium, by the way, is subject to the in-
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come tax laws of the country, which means 60 percent of that is

what the doctor pays. Forty percent of it is paid by our Govern-
ment.
Now, let's talk for just a moment about the problem of—I have

it written here somewhere—frivolous lawsuits. This gentleman
from Illinois, two people over from me, talked about the frivolous

lawsuits and he gave us anecdotes. Of course those are problems,
but we live in a fi-ee country. I don't know how a $500,000 cap is

going to have anything to do with frivolous lawsuits. I don't know
what a million dollar cap would do. Certainly the $250,000 cap in

Colorado has nothing to do with frivolous lawsuits. All a cap does,

no matter what the size of it, is limit the noneconomic damages to

an individual.

Now, I represent a lot of children. I represent a lot of wives,

wives or husbands, house persons who are not employed and don't

intend to be employed. If they are submitted to a malpractice en-

terprise of any kind, and they are restricted to a cap, you can obvi-

ously see the discriminatory aspect of it. A person who gets a mil-

lion dollars, the argfument is always made, well, they can always
be compensated for their actual out-of-pocket expenses. They can't.

They can't, because they have to pay to get it. Whether the lawyer
charges 15 percent or 30 percent, the lawyer still has to be paid
in order to acquire those economic damages.
Mr. Hyde. Do you know a lawyer that charges 15 percent?
Mr. CoRBOY. Fifteen?

Mr. Hyde. Fifteen, I thought you said.

Mr. CoRBOY. Oh, no, I didn't say 50. In Illinois we are restricted

to 20 percent over a million dollars.

Mr. Hyde. Really?
Mr. CoRBOY. Yes, sir. In California, it is 15 percent. You would

be surprised the statistics that are out there protecting the con-

sumers.
In any event, consumers are not going to be affected in any way

other than a detrimental way if there is a cap on noneconomic
damages. There are a lot of problems that we are all aware of in

litigation, but one of the things that we should not be concerned
with is depriving people who are damaged, whether they are

quadriplegics, whether they are killed, whether they are

paraplegics, whether they have lost an arm, by suggesting that an
arbitrary, capricious amount of dollars will somehow or another aid

the consumer. The only thing that will do is reduce—admit it. It

is easy. If you take away benefits, you can decrease premiums. It

is real easy. The doctors who suggest that they are entitled to a
reduction in premiums only mean that their patients are entitled

to a reduction in compensation.
Thank you, gentlemen.
Mr. Hyde. I thank the gentleman very much for his contribution.
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[The prepared statement of Mr. Corboy follows:]

Prepared Statement of Phiup H. Corboy, Immediate Past Chair, Special Com-
mittee ON Medical Professional Lubility, on Behalf of the American Bar
Association

Mr Chairman and Members of the Committee:

I appreciate the opportunity to present the views of the American Bar

Association on medical professional liability in the context of health care reform I am
Philip H. Corboy, Immediate Past Chair of the ABA's Special Committee on Medical

Professional Liability.

Since 1972, the ABA has been on record in support of legislation that would

provide for every American to have access to quality health care regardless of a

person's income. In February 1992, and again in February 1994, the ABA's House of

Delegates reaffirmed its support of legislation calling for universal coverage for all

through a common public or public/private mechanism through which all contribute

The American Bar Association is concerned about the ability of Americans,

including its own members, to obtain affordable health insurance Health care at a

reasonable cost has been an American expectation, and a concept the American Bar

Association supports. Likewise, access to the American legal system has been a

fundamental right tracing back to the ohgins of this country

The ABA understands the concerns being expressed about the issue of medical

professional liability and is deeply committed to having a legal system in Amenca that

is effective and just, one that protects the rights of plaintiffs and defendants Two ABA
entities worked towards this end by developing recommendations for the ABA's House

of Delegates. They are the Special Committee on Medical Professional Liability and

the Action Commission to Improve the Tort Liability System.

The ABA Special Committee on Medical Professional Liability was composed of

a balanced group of plaintiffs' lawyers, defense lawyers and representatives of

academia, and the judiciary. The Committee was chaired by ABA Past-President

Talbot S. D'Alemberte, then Dean of the Florida State University College of Law The

Committee was charged with studying legislative initiatives in the medical malpractice

area and developing ABA policy proposals for the Association's policymakers to

consider. In February 1986, the ABA House of Delegates adopted a resolution upon

recommendation of the Committee. (A copy of that resolution is appended to this

statement as Appendix A.) The Committee was then disbanded However, it was

reactivated in August 1991.

Near the end of 1985 the ABA, through its President, appointed an Action

Commission to Improve the Tort Liability System The 14-member Commission was

asked to develop specific proposals to improve the tort liability system The members

of the Commission were federal trial and appellate court judges: a State Supreme Court

Justice; corporate counsel, including those with insurance experience; consumer and

civil rights advocates, academicians; and practicing plaintiffs' and defense lawyers
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In February 1987, the ABA House of Delegates considered the Commission's

recommendatic is and adopted the resolution appended to this statement as Appendix

B. The ABA takes the position that these proposals to improve the tort system can and

should be implemented by the courts and legislatures at the state, and not the federal

level. The tort system has shown considerable resilience in the face of dramatic social

and economic developments. State courts and legislatures are constantly working to

improve the tort laws and should be permitted to continue to do so Thus federal

intrusion into the field, with some discrete exceptions, is inappropriate

The ABA believes that federal pre-emption of the state medical professional

liability laws would constitute an unwise and unnecessary intrusion of major proportions

on the long-standing authority of the states to promulgate tort law Such pre-emption

would cause the whole body of state tort law to become unsettled and create new

complexities for the federal system. Unequal results would occur when medical

professional liability litigation is combined with other fields of law with differing rules of

law. An example of this would be a situation where a medical malpractice claim is

joined with an automobile liability claim. If state tort laws differ from the federal law in

areas such as caps on damages, the collateral source rule or joint and several liability,

conflicts and uncertainty would likely result; and one defendant in an action could well

be treated entirely differently than another. Having one set of rules to try medical

professional liability cases and another set of rules to try other tort cases is not

consistent with the sound and equitable administration of justice

Our ABA policies reflect the ABA's recognition that the issue of medical

professional liability is of vital importance not only to the legal profession but to the

medical profession, the insurance industry and, most of all, to the public

The public has the most at stake in this issue. When a person suffers injury as a

result of negligence by a provider of health care services, he or she must have the right

to seek recovery for the full measure of those damages We believe that right is

severely threatened by those who call for major changes in this country's tort law

system, and particularly by those who propose that limits be placed on the amount of

damages persons may seek in compensation for their injuries caused by the negli-

gence, or carelessness of health care providers.

We are especially concerned with proposals to alter the system of medical

malpractice to carve out exceptions in the tort law system for one group of potential

defendants - in this case, the medical profession. It is the ABA's belief that the rights

of injured persons to recover fully from injuries caused by the wrongful acts of others

must be protected We are concerned that those who seek major changes in the way

the tort law system deals with cases of medical malpractice are willing to trade away

the rights of all individuals in the hope of easing a perceived burden on some or

reducing the overall costs of health care. Since medical malpractice insurance costs
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make up only a small fraction of the dollars spent on health care in the United States

the changes in the tc 1 laws would have no real impact on costs of health care

In addressing access to health care proposals that contain provisions on medical

professional liability, three questions need to be asked First, what is the cost savings

that can be achieved'' Second, have such provisions, when enacted, lowered health

care costs in states which have adopted their essential elements'' Third, what are the

consequences to the traditional American legal system and to the rights of the injured

persons? In other words, does a cost shifting from the medical professional who
caused the injuhes to the person who was injured or to a governmental agency achieve

anything more than an illusory savings?

WHAT IS THE COST OF THE MEDICAL LEGAL SYSTEM?

The American Bar Association does not purport to possess the expertise to

analyze all of the reasons for escalating medical costs. We do, however have the

ability to analyze the interrelationship of the legal system and those costs Moreover,

we are able to determine the consequences of proposed legislation upon the American

legal system and those seeking compensation for injuries

The major components that have been cited as contributing to the rising cost of

that care are:

• Reliance on modern, sophisticated and
expensive treatment.

• Innovative treatment of illnesses, such as

heart disease, AIDS and cancer;

• An aging population, which adds to Medicare
and Medicaid expenditures;

• High administrative costs of the health

care system; and

• The medical-legal system.

Studies concerning the medical-legal system show that its impact on the national

expenditures is not only questionable but also insignificant The Congressional Budget
Office stated in 1992 that medical-legal costs, as measured by medical malpractice
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insurance premiums, account for 74 percent of the national health expenditures. '
I

understand that these insurance premiums account for a lower percent^ ge of national

health expenditures at this point in time. The other component of cost attributed to the

legal system is that of so-called "defensive medicine " Varying figures for the cost of

"defensive medicine" have been estimated. However, no one has reliably measured

what, if anything, defensive medicine costs.

An October 1992 study of the Congressional Budget Office concluded that

health care spending is propelled upward by high-cost technological and medical

breakthroughs. The study finds that nsing incomes, demographic changes and

medical malpractice costs do not appear to account for much of the increase in the

nation's health care bill. The report states that malpractice insurance premiums

account for less than one percent of the dollars spent annually on the nation's health

care

The report also concluded that "much of the care that is commonly dubbed

'defensive medicine' would probably still be provided for reasons other than concerns

about medical malpractice. Physicians have always sought to provide patients with the

best possible medical care at the lowest risks and would continue to do so even without

the threat of lawsuits. Because much of this 'defensive care' helps to reduce the

uncertainty of medical diagnosis, it seems unlikely that physicians would change their

practice patterns dramatically in response to malpractice reform"^

To address the subject of "defensive medicine," there must be agreement upon

the meaning of the phrase. However, there is no agreement upon the definition.^ That

Testimony, Robert D Reischauer, Director, Congressional Budget Office,

Statement before the Committee on Ways and Means, U.S House of Representatives,

March 4, 1992.

Congressional Budget Office, Economic Implications of Rising Hea lth Care

Costs (October 1992) page 27

^ The American Medical Association has estimated the cost of defensive

medicine based upon a survey of physicians who were asked, for example whether

they ordered more tests because of the perceived risk of a medical malpractice claim

The AMA, moreover, recognized other reasons contributed to an affirmative response,

stating, "like other defensive measures, all defensive medicine cannot be characterized

necessarily as overuse but can reflect necessary improvements in patient care"
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uncertainty has resulted in the inability to statistically measure the cost " In some
published studies, "defensive medicine" has included erroneously the cost of t e

consequence of physicians' financial incentive to direct patients for tests and
examinations in facilities in which physicians have a proprietary interest ^ Some have
considered the cost of new technology and advancements in medical knowledge, care

Statement on behalf of the Amencan Medical Association to the Senate Finance
Subcommittee on Medicare and Long Term Care Regarding Medical Liability Reform,
October 16, 1991, page 4.

^ The Physician Payment Review Commission (PPRC) has questioned such
figures, noting that "Studies that use physicians' estimates of the amount of defensive
medicine they practice are not sufficiently reliable to make quantitative estimates"

Physician Payment Review Commission 1991 Annual Report to Concress

^ Mark N. Cooper, "Physician Self-Dealing for Diagnostic Tests in the 1980s
Defensive Medicine vs. Offensive Profits", Consumer Federation of America, October 3,

1991 , reported that the rapid spread of physician ownership of diagnostic testing

facilities is a much more likely cause of rising diagnostic costs than fear of malpractice

liability.

A January 1991 study by the State of Florida's Health Care Cost Containment Board
looked into physician ownership of health care facilities It found that joint ventures

among health care providers resulted in higher health care costs due primarily to the

over-utilization of services.

A study of radiation centers in Florida found that doctor-owned centers appeared to

result in a substantial increase in use and cost of the services See Mitchell, Jean M
:

Sunshine, Jonathan H.; "Consequences of Physicians' Ownership of Health Care
Facilities - Joint Ventures in Radiation Therapy, The New England Journal of Medicine

.

Vol.327, No.21, Nov 19, 1992, pages 1497-1501.

Another study examined workers' compensation claims in California and found that self-

referral increases the cost of medical care covered by workers' compensation for

physical therapy, psychiatric evaluation services and MR! scans Swedlow, Alex,

Johnson, Gregory; Smithline, Neil; and Milstein, Arnold, "Increased Costs and Rates of

Use in the California Workers' Compensation System as a Result of Self-Referral by
Physicians". The New England Journal of Medicine . Vol 327, No.21, Nov 19. 1992,

pages 1502-1506.
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and treatment. In that regard, patients expect the use of very modern sophisticated

and expensive technology to refine diagnosis 3nd eliminate uncertainties

Therefore, to examine the impact of the medical-legal system the necessary

inquiry is to what extent physicians direct medical expenses that are unwarranted for

the treatment or diagnosis of patients, and are not motivated by personal financial

interests. In other words, an expense is only attributable to the medical-legal system

when the sole reason for that expense is concern by the physician about a medical

malpractice claim. There has been no study to specifically measure that cost, and

there appears to be no basis for assuming that competent and reputable physicians

impose such expenses upon their patients without a justifiable medical reason

To the extent that physicians' concern about liability results in more

conscientious medical care, then "defensive medicine" is certainly desirable ® When
the fear of tort liability deters medical injuries, then health care costs are lowered by

avoiding the costs associated with medical injury^ Thus, if liability concerns are a

deterrent, provisions that relieve physicians of concern regarding negligent practices

can actually result in an increase of health care costs

The Office of Technology Assessment released a report in 1994 that attempted

* Patricia M. Danzon, "Liability for Medical Malpractice" Journal of Economic

Perspectives . Vol.5, No. 3, Summer 1991, pages 51-69 Ms Danzon concludes that

liability concerns have brought about some efficient changes m practice

The Phvsicians Payment Review Commission Annual 1991 Report also discusses

other possible causes of inefficient and inappropriate defensive medicine

•Physicians and hospitals often benefit financially by delivering more care

•Insurance does not deter physicians from ordering additional tests because insurance

provides funding for that which a patient could not otherwise afford

•So-called defensive medicine practices often have become the standard of care

adopted by the medical community, and reflect an advancement in technology or care

Testimony, Robert D Reischauer, Director, Congressional Budget Office,

Statement before the Committee on Ways and Means, US House of Representatives,

March 4, 1992, Appendix F, page 32.
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to determine the cost of "defensive medicine". Under OTA's definition a "medical

practice is defensive even if it is done for other reasc is (such as belief m a procedure's

effectiveness, desire to reduce medical uncertainty, or financial incentives), provided

that the pnmary motive is to avoid malpractice nsk" The study found that "it is

impossible to measure the overall level and national cost of defensive medicine" It

found that "many physicians say they would order aggressive diagnostic procedures in

cases where conservative management is considered medically acceptable by

professional expert panels" and that "most physicians who practice in this manner
would do so pnmarily because they believe such procedures are medically indicated,

not primarily because of concerns about liability" It found that "only a few clinical

situations represent clear cases of wasteful or low-benefit defensive medicine"^

HAVE TORT PROPOSALS, WHEN ENACTED, LOWERED OVERALL HEALTH
CARE COSTS?

It IS often asserted that caps on noneconomic damages and elimination of the

collateral source rule result in lower health care costs for everyone In general, these

types of proposals have been enacted only within the last ten years. Insufficient time

has elapsed, and insufficient data has been gathered to enable us to be certain of the

impact on costs of these proposals. However, from our research and study it appears

that these proposals have not had any measurable impact on overall health costs In

looking into the issue we found that personal health care spending per capita approxi-

mately doubled throughout the United States from 1982 to 1990 regardless of whether

a state had enacted "tort reforms" and regardless of the type of "reforms" enacted We
developed a chart (attached as Appendix C) showing the percentage of increase from

1982 to 1990 in personal health care spending per capita by state It is denved from a

February 1992 report entitled "Health Care Spending - Nonpolicy Factors Account for

Most State Differences," published by the General Accounting Office (GAG) The GAG
report utilized 1982 data compiled by the Health Care Financing Administration (HCFA)

and 1990 estimates from Lewin/ICF.

As the chart demonstrates, personal health care costs approximately doubled

from 1982 to 1990 regardless of whether a state had enacted tort "reforms" and

regardless of the type of "reforms" enacted.

For example, based on the figures utilized in the GAG report, the three states

' U.S. Congress, Office of Technology Assessment, Defensive Medicine and

Medical Malpractice (July 1994) pages 1-2.
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with percentage increases estimated to be slightly lower than average -- Arkansas,

Kentucky and Mississ ppi -- had no caps on damages in medical malpractice cases

Alabama, with a slightly higher than average estimated percentage increase had a cap

on damages. Massachusetts and California, the two states with the highest estimated

personal health care costs per capita, had in place a cap on damages

Our findings are consistent with other studies. For example, m March 1993, the

Coalition for Consumer Rights published False Claims The Relationship Between

Medical Malpractice "Reforms" and Health Care Costs . This study found there to be

"no indication that enacting major tort 'reforms' is positively correlated with lower health

care costs." In fact, the study found that "states with the lowest per capita expenditures

are more likely to have enacted fewer tort 'reforms' overall than the average"^

Regarding caps on damages, the Coalition's study concluded as follows:

Since the medical establishment has made caps on damages its

single highest priority, we would expect to see some correlation

between states which have limits on recovery and inexpensive

health care. However, only 30% of the ten states spending the least

in health care have enacted limits on recovery of damages; 55% of

the remaining 40 states have such a statute. A closer examination of

the states ranked by spending shows that there is no correlation

between the least expensive states and limits on damages

Our findings are consistent with previous research we have

conducted on the "health care savings" of caps. Indiana has one of

the most restrictive caps laws in the nation, and yet a 1992 survey of

hospital bed costs and delivery charges in comparable cities in

Illinois and Indiana revealed that the small variance in fees could not

be attributed to lower medical malpractice costs coming from caps

on awards.

A 1992 study funded by the Texas Medical Association, the Texas Trial

Lawyers Association and the Texas Hospital Association reported that its findings

indicated that "changing the medical professional liability system will have minimal

* Andrea Dubin, False Claims: The Relationship between Medical

Malpractice "Reforms" and Health Care Costs , prepared for the Coalition for Consumer

Rights, March 1993, page 2.



317

cost savings impact on the overall health care delivery system m Texas '°

The cost of medical malpractice insurance, for the most part reflects the cost of

the medical-legal system In contrast to the increase in health care costs medical

malpractice costs have been relatively stable in recent years '^ The number of

medical malpractice claims peaked in 1985, and has continued to decline according to

the most current figures we have found From 1985 to 1990 the overall rate declined

at an average annual rate of 8 9 per cent
'^

A July 1994 study by the Office of Technology Assessment found that

"traditional tort reforms -- particularly caps on damages and amendments to the

'collateral source' mle -- reduce malpractice insurance premiums, but their effects on

defensive medicine are largely unknov^n and are likely to be small To the extent that

these reforms do reduce defensive medicine, they do so v^ithout differentiating

between defensive practices that are medically appropriate and those that are

wasteful or very costly in relation to their benefits"
'^

WHAT ARE THE CONSEQUENCES TO THE PUBLIC OF PROPOSALS TO CAP
NONECONOMIC DAMAGES OR ELIMINATE THE COLLATERAL SOURCE RULE
IN MEDICAL MALPRACTICE CASES?

Proposals of this type are ill-advised. Elimination of the collateral source rule

solely favors medical professionals by passing on the cost of the medical injury to

another health care provider Often, an insured person has the benefit of health or

disability insurance which pays for a portion of the additional medical costs

attributable to the injuries caused by a physician's negligence Typically, the insurer

''^ "Medical and Hospital Professional Liability," a report prepared for the Texas

Health Policy Task Force by Tomm and Associates, July 1992

" 1989 Profitability Study (By Line By State) 1990 Profitability Study (By Line

Bv State). 1991, Profitability Study (By Line Bv State). 1992 Profitability Study, (By Line

By State). 1993 Profitability Study (By Line By State) . National Association of Insurance

Commissioners, 1990, 1991, 1992,1993 and 1994.

•' Martin L. Gonzalez, "Medical Professional Claims and Premiums 1985-

1990," Socioeconomic Characteristics of Medical Practice
,
1992. page 23

' Defensive Medicine and Medical Malpractice
,
see footnote 8

24-740 96 - 11
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will assert a lien against its insured's recovery or pursue a subrogation claim Under

proposals to eliminate the collateral source rule, the negligent physician wou t get a

credit for the insurer's payment, and the insurer could not recover from the person

who injured its insured An obvious consequence of the loss of lien and suorogation

rights by a health or disability insurer will be an increase in those premiums Where
government proposals provide such insurance, government health care costs would

increase The net result is no reduction in health care costs but a windfall benefit to

the defendant medical professional and his or her insurer at the expense of the

injured person

Proposals to limit noneconomic damages deprive individuals of compensation

for the consequences of medical malpractice injuries No one has stated that such

injunes are not real or severe. In fact, noneconomic injuries may far exceed the eco-

nomic damages. These proposals, if enacted would make seriously injured persons

who are the least able to afford it receive less than full compensation while less

seriously injured persons would be fully compensated This would be grossly unjust

A bottom line is whether the economic benefits to the public in reducing health

care cost is significant enough to warrant depriving other members of the public --

injured persons - of full and adequate compensation from those responsible for their

injuries. With the cost of the entire medical-legal system constituting less than one

percent of health care costs, a pertinent inquiry is whether such proposals would have

any noticeable impact except upon injured persons

Such proposals would not eliminate the less than one percent of health care

costs attributable to medical professional liability since no one seriously urges that the

medical profession should be immune from liability Rather, such proposals are

directed at those injured persons who are ultimately compensated These victims of

medical negligence are the subject of such proposals Any savings in the cost of

health care would be a small fraction of a percent Thus, even on an economic

analysis, such proposals, if implemented, will not have a measurable impact upon the

cost of health care Such proposals, however, would impact severely and

dramatically upon the persons who are injured by of medical malpractice

ABA RECOMMENDATIONS RELEVANT TO CAPS ON PAIN AND SUFFERING
AWARDS.

The ABA believes there should be no ceilings on pain and suffering awards,

but instead, trial and appellate courts should more effectively control pain and

suffenng awards which are either so excessive or so inadequate as to be

10
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disproportionate to the injury suffered or to community expectations

I call to your attention two recent publications that provide evidence that it is

the norm for juries in medical malpractice cases to award damages in amounts that

are fair and reasonable. The first book entitled "Medical Malpractice and the

Amehcan Jury" was published in 1995 by Duke law professor and psychologist Neil

Vidmar. The second book entitled "Civil Juries and the Politics of Reform" was
published in 1995 by Dr. Stephen Daniels, Senior Research Fellow at the American

Bar Foundation, and Joanne Martin, Assistant Director of the American Bar

Foundation.

ABA RECOMMENDATIONS ON THE COLLATERAL SOURCE RULE.

The ABA recommends that the collateral source rule be retained and that third

parties who have furnished monetary benefits to plaintiffs be permitted to seek

reimbursement out of the recovery.

ABA RECOMMENDATIONS ON ALTERNATIVE DISPUTE RESOLUTION IN

MEDICAL MALPRACTICE ACTIONS?

The ABA has long supported the use of various methods of alternative dispute

resolution (ADR) and was an early leader in advocating for its use We encourage

providing appropriate ADR options in a national health access proposal as an efficient

means of expediting medical malpractice claims.

In 1976, the ABA co-sponsored a conference in St. Paul, Minnesota The

conference sought to address two principal topics: "What types of disputes are best

resolved by judicial action and what kinds are better assigned to another more

appropriate forum?," and "Can the interest of justice be better served with processes

less time-consuming and less expensive?" The conference discussions led to the

appointment of a "Pound Conference Follow-up Task Force," under the chairmanship

of Judge Griffin Bell. The Task Force published a report with numerous
recommendations for justice reform in August, 1 976.

A principal recommendation of the report is that a variety of innovative dispute

resolution techniques be explored: arbitration, mediation, revitalized and expanded

small claims courts, and the concept of a "neighborhood justice center

"

In 1977, when the ABA established its Standing Committee on Dispute

Resolution, that subject was relatively obscure; however, during the past 16 years, the

11
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ABA through its Standing Committee and its newly established Section on Dispute

Resolution, has chartered the nation j dispute resolution agenda The Multi-Door

Courthouse, school mediation and police dispute resolution programs were unknown
concepts until after the ABA's 1976 Conference on Improvements in the

Administration of Justice.

Today, the dispute resolution world is dramatically different Much has
happened, in part because of ABA leadership. The extensive work of the ABA is

deschbed in a document entitled the ABA Blueprint for improving the Civil Justice

System . Copies of the "Bluephnt" are available upon request

The ABA'S House of Delegates has adopted four resolutions relevant to ADR
and medical malpractice. The resolutions call for the following:

1

.

To promote continued use of and expehmentation with ADR both

before and after filing suit, as welcome components of the justice

system. (Adopted August 1989.)

2. Consistent with the attached ABA policy

(Appendix D), to support the increased use of ADR by federal

agencies, which included support for the recently passed
Administrative Dispute Resolution Act of 1990. (Adopted August

1988.)

3. To support the use of arbitration for resolution of medical

malpractice disputes under circumstances whereby the

agreement to arbitrate is entered into only after a dispute has

arisen. (Adopted August 1977.)

4. To support the voluntary use of arbitration so long as the parties

have full knowledge that once entered into, the arbitration panel's

decision is final and binding; and that arbitration panels should

consist of one impartial arbitrator in "small" claims cases and
three arbitrators - an attorney, a physician, and a layman in larger

claims cases. (Adopted August 1976.)

5. The ABA opposes the enactment of any legislation mandating

that Federal Courts adopt rules that permit local Distnct Courts to

order mandatory but non-binding arbitration as a condition

precedent to a trial before a judge or jury. (Adopted August 1994)

12



321

The ABA is concerned about achieving a more expeditious and economical

resolution of medical malpractice litigation Voluntary alternative dispute resol tion,

for example, has gained acceptance as an alternative to litigation. The ABA recog-

nizes the importance of the development and use of ADR methods other than full

judicial trials for resolving legal disputes. ABA policy supports the "continued use of

and expenmentation with alternative dispute resolution techniques both before and
after suit is filed," so long as they assure that every disputant's constitutional and
other legal rights and remedies are protected Of course, such concepts have equal

validity in litigation against any defendant, and no special justification exists for being

applied only in cases involving medical professionals.

The use of voluntary alternative dispute resolution techniques is consistent with

the relevant policy considerations of attracting to an overburdened judicial system the

independent and impartial services and expertise upon which that system necessarily

depends. Besides relieving court congestion and speeding up the conclusion of

cases, these alternative dispute resolution procedures are often less expensive and

less stressful than seeing a case through its normal trial path

ABA RECOMMENDATIONS ON PUNITIVE DAMAGES

The ABA has adopted recommendations on punitive damages in tort cases that

we believe can and should be implemented by the courts and legislatures at the state

and not the federal level. This is in keeping with the ABA's views that the tradition of

state fashioned tort principles remain fundamentally sound. States have acted during

the past decade to address concerns with punitive damages They should be

permitted to continue to handle this area of the law. The ABA believes that no

justification exists for exempting medical malpractice actions from the rules of punitive

damages applied in tort litigation to deter gross misconduct We believe that no

disclosure of financial worth by a defendant in a tort action should be required unless

there is a showing by evidence in the record or proffered by the plaintiff that would

provide a legal basis for recovery of punitive damages.

The ABA believes that punitive damages are appropriate in certain tort cases,

but their scope should be limited. They should not be commonplace. t\ threshold

requirement for the submission of a punitive damages case to a finder of fact should

be that the defendant demonstrated a conscious or deliberate disregard with respect

to the plaintiff. The standard of proof should be "clear and convincing" evidence and

not a lesser standard such as a "preponderance of the evidence".

The ABA believes that the litigation process for awarding punitive damages

13
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could be imoroved on the state level as follows:

(1) Pre-Trial - Appropriate pre-trial procedures should be routinely utilized to

eliminate frivolous claims for punitive damages prior to tnal. with a savings

mechanism available for late discovery of misconduct meeting the standard of liability.

(2) Trial - Evidence of net worth and other evidence relevant only to the

question of punitive damages ordinahly should be introduced only after the

defendant's liability for compensatory damages and the amount of those damages
have been determined.

(3) Post-Trial - As a check against excessive punitive damage awards verdicts

including such awards should be subjected to close scrutiny by the courts The trial

court should order remittitur wherever justified Excessiveness should be evaluated in

light of the degree of reprehensibility of the defendant's acts, the risk undertaken by

the plaintiff, the actual injury caused, the net worth of the defendant whether the

defendant has reformed its conduct and the degree of departure from typical ratios (as

reflected in the best available empirical data) between compensatory and punitive

damages.

The ABA is concerned that no defendant should be subjected to punitive

damages that are excessive in the aggregate for the same wrongful act There should

therefore be safeguards to prevent the imposition of redundant awards of punitive

damages The purpose of punitive damages is to punish, not to confiscate The ABA
recognizes that the principal responsibility to control excessive awards for punitive

damages rests on the courts; however, state legislation may be necessary to assure

more effective judicial review of punitive damage awards.

The ABA believes that in certain punitive damages cases, such as torts

involving possible multiple judgments against the same defendant, a court could be

authonzed to determine what is a reasonable portion of the punitive damages award

to compensate the plaintiff and counsel for bringing the action and prosecuting the

punitive damage claim, with the balance of the award to be allocated to public

purposes, which could involve methods of dealing with multiple tort claims such as

consolidation of claims or forms of class actions.

Since the ABA adopted its policy relevant to punitive damages in tort cases in

February, 1987, the vast majohty of states has taken steps to reduce the frequency

and size of punitive damages awards In 1993, the Institute for Court Management of

the National Center for State Courts devoted an issue of "The Justice System Journal"

14
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to tort issues in state courts. An article by Thomas Koenig and Michael Rustad at

page 21, Volume 16, number 2 of the "Journal" entitlec "The Quiet Revolution

Revisited: An Empirical Study of the Impact of State Tort Reform of Punitive

Damages in Products Liability" empirically documents the significant changes that

have taken place in the area of punitive damages betv\/een 1987 and 1992 at the state

level. Since the article was published, additional action has taken place in the states

Thank you for giving us this opportunity to submit our views to you

(l:\users^ao^\pcort>oy wp)
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APPENDIX A.

RESOLUTION APPROVED BY THE
AMERICAN BAR ASSOCIATION

HOUSE OF DELEGATES

Februarv 11. 1986

Be It Resolved, That

(1) The American Bar Association urges appropriate ABA entities, such as

the Action Commission to Improve the Tort Liability System and the Com-
mission on Professionalism, to continue to consult, where appropnate. with

representatives of the American Medical Association and others in the health

care mdustry, the insurance mdustrv. state and federal governments and ap-

propriate segments of the public with the goal of seeking a broader consensus

on how more equitably to compensate persons injured in our society. The
problems associated with medical professional liability are common to all

areas of tort law and should be evaluated in the context of their broader im-

plications for the tort system as a whole. The legal and medical professions

should cooperate in seeking common solutions to these problems and should

avoid any efforts to polarize the discussion of these problems, which would
serve neither the public interest nor the interests of either profession.

(2) Consistent with these goals, the American Bar Association adopts the

following principles:

a. The regulation of medical professional liability is a matter for state con-

sideration: and federal involvement in that area is inappropriate.

b. There should be rigorous enforcement of professional disciplinary code

provisions which proscribe lawyers from filing frivolous suits and defenses:

and sanctions should be imposed when those provisions are violated.

c. There should be more effective procedures and increased funding to

strengthen medical licensing and disciplinary boanis at the state level; and ef-

forts should be increased to establish effective risk management programs in

the delivery of health care services.

d. No justification exists for exempting medical malpractice actions from

the rules of punitive damages applied in tort litigation to deter gross miscon-

duct.

e. No disclosure of financial worth by a defendant in a tort action should

be required unless there is a showing by evidence in the record or proffered by

the plaintiff that would provide a legal basis for recovery of punitive damages.
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f. Notices of intent to sue. screening panels and affidavits of non-invoive-

ment are unnecessary in medical malpractice actions.

g. No justification exists for a special rule governing malicious prosecution

actions brought by health care providers against persons who sued them for

malpractice.

h. Trial courts should scrutinize carefully the qualifications of persons

presented as experts to assure that only those persons are permitted to testify

who, by knowledge, skill, experience, training or education, qualify as

experts.

i. The collateral source rule should be retained: and third parties who have

furnished monetary benefits to plaintiffs should be permined to seek reim-

bursement out of the recovery.

j. Contingent fees provide access to the courts: and no justification exists

for imposmg special restrictions on contingent fees in medical malpractice

actions.

k. The use of structured settlements should be encouraged.

i. Collection and study of data on the cost and causes of professional liabil-

ity claims should be undertaken to evaluate and develop effective loss preven-

tion programs.
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(b) Aibiiraiion it likrly lo br inappropnaie where —

(1) A deliniiive or auihoritaiive reioluiion of ihe maiier ii

required or deiired for ill precedential value.

(2) Mainiaining eiiabliilied norm* or policiei ii o( ipecial

importance.

(3) The caie iignificanily afTecu pertoni who are noi pariiei

ID ihe proceeding.

(^) .\ full public record of ihe proceeding it important

(5) The ca»e involves ligmncanl deci»ion» at lo government

policy.

C. Mand«lory Arbitnlion

6 Arbitration it not in all initancei an adequate lubiiituie for a

trial rvpe hearing purtua it to the AFA or for civil litigation.

Hence. Congreii ihould contider mandator arbitration onlv

where the advantages of tuch a proceeding are clearly out-

weighed bv the need lo (a) lave the time or trantaciioti coiit

involved or (b) have a technical empert reiolve ihe ittues.

7 Mandatory arbilraiion is likely to be appropriate onlv where the

maiteri lo b« resolved —

(a) Are not intended lo have precedential effect other than the

reiolution of the specific dispute, except thai the awards may
be published or indexed as informal guidance:

(b) May be resolved through reference to an aKcrtainabie norm
tuch as ttatute. rule or custom;

(c) Involve disputei between private parties, and

(d) Do not involve the establishment or implementation of ma-

jor new policies or precedenu.

8 Where Congress mandates arbitration as the exclusive means to

retoUe a dispute, ii should provide the same procedures at in

Paragraph 4. (b) • (g) above, eicepl that judiciaJ review should b«

pursuant to the Administrative Procedure Act. but with the

courts' bearing in mind the purposes to be gained by at bitration.
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Mr. Hyde. We are ready for the questioning, and the Chair is

pleased to yield to Mr. Conyers.
Mr. Conyers. Thank you, Mr. Chairman. I welcome the wit-

nesses.

I had constituents here that had to leave. The chairman of De-
troit Primary Care Network, Father D.M. Lutas, was here, accom-
panied by Rubv McCaskell and Louise Stanton. So if all of you will

bear witness that I mentioned their names afterward, I might get
a vote out of them in November.
What an interesting panel. I am so happy to see you all sitting

next to each other; Ms. Ross, surrounded by one lawyer who brags
about caps, and the other part of the AMA crowd busily defending
himself.
You know, Ms. Ross, there is nothing about being a Republican

that requires you to leave your brains outside the room before vou
come in. A lot of people I know used to be Republicans, and they
started figuring out where in a democratic society their own self-

interest lies. It is a terrible price for you to have to suffer through
this medical crap, at the expense of your mother's life, to begin to
look at other things a little bit differently.

Ms. Ross. I just want to say that I don't see this as a partisan
issue at all. This is an issue about people and about how it directly
affects them, I have received support and help from both sides of
the political spectrum.
Mr. Co^fYERS. Well, that is great, because you asked about who

were the people here in this room that were putting these caps and
restrictions on. I guess you are going to have to go to lesson 2 to
find out who it is, if you think you are getting support from both
sides. I will refer you to the October 15 issue of not the Democratic
Digest but the New York Times, which explains to you why we are
here today. The Speaker of the House—^you know who he is

Ms. Ross. Yes, indeed.
Mr. Conyers [continuing]. Brought the American Medical Asso-

ciation behind his bill by handing out three concessions. This is

real life. This isn't partisan politics. This is what they are preying
on around here.

Ms. Ross. Congressman, I signed a letter that was drafted along
and signed along with other victims to Mr. Ging^ch to instruct him
that we, as Republicans and victims, in no way supported the con-
cessions that he made and that we were more than righteously
upset about it.

Mr. Conyers. Well, I am glad you are disturbed.
Let me remind you of what those concessions were:
Soflen proposed cuts in fees that doctors can charge for patients

to stay in fee-for-service coverage, they agreed to that to support
his bill. Second, agreed to ease antitrust laws for the purpose of
permitting doctors and hospitals to create their own health plans.
That is the bill in front of you right now. Three, to cap malpractice
awards at ridiculously low levels, and that is right here in front of
you.
Now you want to find out who is going to support you and how

you are going to be outraged.
Well, Mr. Entin, I believe the weight of the studies show that

capping noneconomic damages saves money, but what does that
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prove? We could cap damages, economic and noneconomic, to lower
health care costs, but where is the justice in that, when we are
finding out that only 1 percent of all malpractice costs arise out of
the whole system of health care?
Mr. Hanss misleads this committee. AMA statistics reveal that

Ob-Gyn claims have dropped while insurance premiums have in-

creased. Why isn't he seeking insurance reforms instead of trying
to impair victims' rights?

And our lawyer that sits on the board, also, Mr. Dikeou by iden-
tification, does little more than present one-sided data which will

help their members save money and avoid liability for malicious
negligence. I hope he would spend as much time and energy help-
ing the Congress repeal the McCarran-Ferguson antitrust exemp-
tion so that we could bring more competition to the insurance in-

dustry in this country. If anybody would like to respond to me at
this hearing or after this hearing, I will be around when this ses-
sion ends.

I thank you, Mr. Chairman.
Mr. Hyde. Mr. Dikeou.
Mr. Dikeou. Mr. Chairman, may I accept that invitation and re-

spond?
Mr. Hyde. Surely.
Mr. CoNYERS. On, I am happy to hear about it.

Mr. Dikeou. Well, I suspect
- Mr. Conyers. Anybody else?

Ms. Ross. Yes, I would very much like to respond.
Mr. Conyers. OK. You are welcome. Mr. Corboy, you are always

welcome.
Mr. Gekas. Mr. Chairman, I would like to respond, as well.

Mr. Hyde. Your turn will come.
Mr. Gekas. My problem is, I have to be on the floor.

Mr. Hyde. We are working up to you.
Mr. Conyers. I don't want to meet with him. He is a Member

of Congress.
Mr. Gekas. Mr. Chairman, I have to go to the floor because of

a 12:30 opening in which I am involved. I, too, want to answer the
gentleman from Michigan.
Mr. Hyde. If you want to make a statement now, if Mr. Dikeou

doesn't mind waiting, go ahead, Mr. Gekas.
Mr. Gekas. Yes. What I wanted to outline as to what I have

gleaned from the testimony, mostly from the written and the spo-

radic oral testimony that I have heard, is that the crisis is still

with us.

Notwithstanding the gentleman from Michigan and his criti-

cisms, he has offered nothing, nor have his colleagues offered any-

thing, to try to solve this crisis that we have: obstetricians leaving
their offices for good and not any access to women who are about
to give birth for their medical needs; and the astronomical costs

that have to be paid by physicians, physician groups and hospitals,

for malpractice coverage, that impinges against the service to the
very poor and to the others whom we want to serve.

That is what I think is the overall message that has been
brought by this panel, and I think we ought to expand on how we
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are to deal with the crisis, not to criticize the present advocates of
change.

I will refer myself to the floor.

Ms. Ross. ConCTessman, I would just like to make a comment
that calling something a crisis doesn't indeed make it so.

Mr. Gekas. Well, we can debate that.

Mr. Hyde. I would like to recapture the management of this
hearing.
Mr. Dikeou.
Mr. Dikeou. Yes. Mr. Chairman, Representative Conyers, you

know, I think there is hyi)erbole on both sides of this issue, and
I think that perhaps people don't benefit from a lot of that, but I

think some facts should be presented.
Mr. Conyers. I would love to hear them.
Mr. Dikeou. First of all, with regard to Mr. Hiepler's testimony

about his sister, his sister's case involves an HMO that denied a
bone marrow transplant. It has nothing to do with any of the is-

sues before this committee with regard to tort reform. A $250,000
cap didn't change that case. Nothing under MICRA changed that
case. It had to do with denial of treatment by an HMO. So while
the example is dramatic and you share his pain, it has nothing to

do with the issues before this committee.
Mr. Conyers. Do you share his pain?
Mr. Hiepler. I disagree.
Mr. Dikeou. I am sorry?

Mr. Conyers. Do you share his pain?
Mr. Dikeou. I think that any human being shares the pain of

any human being.

Mr. Conyers. Yes, but you are a human being.

Mr. Dikeou. I hope you don't attribute to me some sort of the
heartless

Mr. Conyers. No, you indicated I shared his pain. I am just ask-
ing you, do you share his pain?
Mr. Dikeou. Of course.

Mr. Conyers. You do? OK.
Mr. Dikeou. But I think it is important that it has nothing to

do with this legislation. I think Ms. Clarke's situation, she made
reference to an arbitration provision in a Kaiser contract. Kaiser is

also in Colorado, with a mandatory arbitration provision. That is

an HMO issue. That is not a tort reform issue, and I think it is

important to clarify that.

'The $250,000 cap, as I am sure you know, addresses only the
issue of noneconomic damage. We are talking pain and suffering.

We are talking emotional distress. It in no way inhibits recovery
for incurred medical costs, future medical costs, or any of the
things like that.

In Colorado, whether you would share this view or not, our legis-

lature felt that a $250,000 cap represented an appropriate societal

balance between the needs of recovery for the injured and the
needs of our system to keep physicians practicing.

Mr. Conyers. Well, that is an important consideration. You
know, it could have been a $150,000 cap. I mean, somebody is

going to say, why $250,000?
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Mr. DiKEOU. $250,000 is a quarter of a million dollars. It is not
an insignificant amount of money.
Mr. CoNYERS. Ah, that is an important fact. I didn't know that.
Mr. Hyde. Ms. Ross, do you have anything further to add to the

gentleman's question, if it was a question?
Ms. Ross. Yes, I do. To my sister and I who proceeded with the

wrongful death case, the problem that the cap posed for us, since
we were not financially dependent on mv mother, was that it

wasn't sufficient to prompt any change or alteration in the way the
HMO deals with its patients. It wasn't enough to make sure that
this wasn't going to happen to someone else.

As far as 1 am concerned, the idea that a senior citizen or a child
,,^r a woman who stays home with her children can be relegated to

a known dollar amount on an HMO or a medical provider's balance
sheet indicates to me that they don't have the same kind of protec-
tion as somebody else that earns a high wage. I think it is ex-

tremely discriminatory.
Mr. Hyde. Thank you very much.
Mr. Entin.
Mr. Entin. I would like to make a couple of points. First, with

regard to the costs to the system, the 1 percent fig^^re that Mr.
Corboy mentioned refers to premiums for medical malpractice in-

surance. I pointed out in our testimony, and it is in the written tes-

timony, that there are studies that have attempted to estimate the
cost to the system of defensive medicine, which far exceeds the cost

to the system to purchase insurance premiums.
Secondly, I think we need to sort out what we are trying to ac-

complish here with a medical liability system, and what it can do
and what it cannot do. There has been a lot of talk here about de-

terrent effect of medical malpractice and the ability to reduce the
amount of error that occurs in the system.

I think that the conclusion anyone can draw from looking at the
results is that this system does not deter medical malpractice. It

does not do that very effectively or at all. Where the system has
fallen^ down is at the medical licensing area, and the inability or
the unwillingness of States to take more effective measures to ad-
dress the problems of those physicians or those practitioners who
should not be practicing medicine. But to turn that over to the
medical liability system, to the tort system, has been proven to be
a failure.

Mr. CoNYERS. So you support the deal that was worked out be-
tween the Speaker and the American Medical Association?
Mr. Entin. We support medical malpractice reforms, yes.

Mr. Hyde. The gentleman from Rhode Island, Mr. Reed.
Mr. Reed. If the real crux of the problem is medical licensure

and making sure that physicians perform at the very highest
standards that they want to perform and that we demand as con-

sumers, and that is exclusively a State function, what sense does
it make to have a Federal law that alters the tort system? So the
situation could arise that through Federal law someone is subject

to these caps if there is no real improvement in medical licensure

at the State level and they will, in fact, be subject to the real prob-

lem in the medical system, which is poorly trained, poorly licensed

physicians, with improper supervision.
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Mr. Entin. My response to that would be that we still have a
problem with the medical liability system that unfairly and inad-
equately distributes compensation and addresses problems. To the
extent that we have a system where providers are not properly
policed, there ought to be resources and attention devoted to that
problem. But that does not alter the fact that the medical liability

system, in and of itself, doesn't need to be addressed.
Mr. Reed. Well, I will accept for the moment your premise that

we have to work on the liability system, the tort system. But the
point is that if we have exclusively relegated to the States—and I

think this is with very few if any exceptions, and there is no one
here that would argue that we snould do that—the licensure and
the standards of conduct and the supervision and all those things,
there is absolutely no assurance if we were to pass Federal tort re-
form that we would change that in any way, shape or form.
You could even create a situation in which some jurisdictions

with very lax standards would have a situation where victims
would be even further prejudiced. They would be suffering with
poor physicians at the time that the Federal law would say that
you can t collect more than x number of dollars.

I see a disconnect between what should be done by the States
and what we should do at the Federal level. But thank you.
One other point, I think Mr. Hiepler was trying to respond or

wanted to respond when the notion was brought up that these lim-
its on pain and suffering have no effect on the conduct of HMO's
in terms of denying treatment or anything else. Mr. Hiepler, maybe
you would want to comment.
Mr. Hiepler. I would appreciate that. Mr. Dikeou said that Fox

V. Healthnet, which was the largest verdict in the Nation's history
for the denial of care, has no bearing on what you are doing here
today. I would not have traveled from California at my own ex-
pense to tell you about HMO's if it didn't.

First, there are two points. First of all, you have to understand
that HMO's are dominating the practice of medicine. Doctors are
being controlled by them. If you are ^oing to regulate malpractice
reform, you have to understand the incentives, the referrals, the
denials, the benefits that people get by not treating. That is an im-
pact that Fox V. Healthnet has had on the svstem.

Secondly, there is a deterrent effect when a punitive damage
message is sent, and I gave you this illustration. Just the people
that have called my office, 127, only 3 lawsuits, because the compa-
nies have done the right thing as a result of my sister's tragedy.

If you translate that, you do have to make one logical jump into
the area of malpractice, which I also do. You have to make the log-
ical assertion that people can factor in, in the corporate practice of
medicine, a $250,000 number when they decide, **We are not going
to pay for this. We are not going to pay for this. We are going to
overcome medical judgment, and we are going to make MBA deci-
sions not MD decisions."

That is what is happening with 60 million people who are in
HMO's. That is how Fox v. Healthnet is very applicable to your de-
bate, in that you must understand the way an HMO works as you
look at medical malpractice reform, and the State laws on punitive
damages have protective measures. We only read about large ver-
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diets, but there are appeal processes. Judges can do remittiturs and
so forth. So the State system is well equipped to take care of some-
one if they determine it is an excessive verdict, so therefore it is

very applicable.

Mr. Hyde. Mr. Scott.

Mr. Reed. Excuse me, Mr. Chairman.
Mr. Hyde. Well, all right.

Mr. Reed. I think Mr. Corboy wanted to make a remark.
Do you want to follow up?
Mr. Corboy. Yes, sir. Thank you.
I would like to just bring up a term which I have heard for the

first time this morning, or this afternoon, and that is defensive
medicine. I am going to make a statement which sounds pejorative.

It is not meant to be. But if defensive medicine is that type of prac-
tice which a doctor engages in because he is afraid if he doesn't do
something extra special, it is malpractice, if a doctor tells me, "You
don't need this but I'm going to give it to you because you might
sue me," I am going to go to another doctor who has a lot more con-

fidence in his ability.

Mr. Hyde. You might not have a choice if you are in an emer-
gency room.
Mr. Corboy. No, but if I am in an emergency room in most hos-

pitals, Mr. Chairman, you get pretty good care in America. America
is a very, very good place to get sick.

Mr. Hyde. You know, very honestly, and I don't want to get po-

larized by political positions, I am not enamored of caps. You lose

a leg, they can't give you enough money. You would rather have
your leg back, please.

But on the other hand, there are abusive litigators. They file

them by the ton for the nuisance value, and doctors are scared to

death of lawsuits. I know plenty of them.
I saw a man hit by a car at the intersection of Irving Park and

Pulaski, and I saw a doctor's office and I ran up to get the doctor.

"No, sir. I'm not going down there to help that man."
He was afraid of being sued. He might move him the wrong way.

He was wrong, deadly wrong, deathly wrong, but that is out there

and we up here have to help solve that.

Mr. Corboy. But, Mr. Chairman
Mr. Hyde. We have to get rid of the bad suits and the shake-

down suits and yet give adequate compensation to somebody when
that is all that is left to care for some illness.

Mr. Corboy. Is that doctor at Crawford and Irving Park, up
there in that drugstore, office above the drugstore, is he going to

say, "Well, there is a cap at $500, therefore I will go down and
treat the patient." Is he going to do that?

Mr. Hyde. I don't know what motivated him, but running out
and helping the man in the intersection

Mr. Corboy. What I am respectfully suggesting is that putting

a cap is not going to supply him with the incentive to go down and
treat somebody.
Mr. Hyde. No, but it might provide an insurance company with

some element in calculating its premiums, which can be confis-

catory.
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Mr. CoRBOY. But in California, Massachusetts, the two States
which have had cans for a long time, the costs of medical care have
gone up just like tney have in every other State. California is the
highest State in health care costs where medicine is practiced, with
the expense that has gone up 101 percent in 10 years.
Mr. Hyde. My own view, which is under development, I can as-

sure you—I am not locked in anywhere—is a recognition of the
utility, possible utility of caps, but the desperate need for carve-

outs so injustices can't occur.

Mr. CoNYERS. Mr. Chairman
Mr. Hyde. I don't know if that is oil and water.
Mr. CoNYERS. You are making good progress, Mr. Chairman. I

want to commend you.
Mr. Hyde. No thanks to you.
Mr. Conyers. You have come a long way.
Mr. Hyde. No thanks to you.
Mr. Co^fYERS. You have come a long way, and I am so proud of

you today.
Mr. Hyde. No thanks to you. I am very concerned that you put-

ting Mr. Scott and Mr. Watt together, that only can bode difficul-

ties in the future for me.
Mr. Scott.

Mr. Reed. Thank you, Mr. Chairman.
Mr. Hyde. Are you through, Mr. Reed? I didn't mean to cut you

short.

Mr. Scott.

Mr. Scott. Thank you, Mr. Chairman. I will try to do the best
I can to add to your difficulties.

On the last example that was given, I don't know about the other
States, but in Virginia a doctor running into an emergency is es-

sentially immunized for anything but gross negligence anyway, and
I assume most of the other States have the Good Samaritan type
protection. So if he is hiding behind, in that situation, hiding be-

hind a liability, he is just trying to make up an excuse and he
wouldn't have gone out there with a cap.

Mr. Corboy mentioned defensive medicine and suggested that

doing something that is not medically indicated is malpractice. I

view it as fraud. I mean, if you are providing services to somebody
that are obviously not needed and charging them for it, you have
stolen their money. Isn't that right? Mr. Entin.

Mr. Entin. It may be.

Mr. Scott. And that if they would not have done what was medi-
cally indicated but for the fear of a lawsuit, then the system is

working well. Isn't that right?

Mr. Entin. Mr. Scott, what I am trying to do, though, is just to

describe, not to defend but to describe, what happens to be a con-

sequence of the system that we have and the behavior that it cre-

ates.

Mr. Scott, Part of the behavior is that HMO's have a medical
incentive not to provide care, and will provide care because of a
threat of a lawsuit. Doesn't that mean the system is working?
Mr. Entin. Most of the patients, however, still are not under

managed care plans. When you put the incentives differently in a
managed care plan, then you have a different dynamic in place, but
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the system we all grew up under, which was a fee-for-service sys-
tem, there are no controls or effective controls on the ability of phy-
sicians to order services and tests.

Mr. Scott. I did not hear you agree but I did not hear you dis-

agree that the system, the liability system, if someone would not
provide what is medically indicated but only provide it because of
the threat of lawsuit, then that means that the system is working.

Let me ask a question of the obstetricians. We mentioned all ob-
stetricians going out of business. Mr. Corboy mentioned some. How
many have gone out of business because they got sick and tired of
getting up in the middle of the night, having no control over their
life, and figured out they could just practice Gyn from 9 to 5?

Dr. Hanss. The statistics ACOG has collected indicate that I2V2
percent in the State of Arizona, have quit obstetrics mainly with
the intent to avoid either the costs or the risks of litigation. In
other words, there are lots of

Mr. Scott. What is the average income of an Ob-Gyn?
Dr. Hanss. Probably around $120,000 a year.
Mr. Scott. What is the average income of somebody just doing

Gyn?
Dr. Hanss. Probably very similar.

Mr. Scott. About the same?
Dr. Hanss. Yes.

Mr, Scott. Without having to get up at night?
Dr. Hanss. That is probably correct.

Mr. Scott. Being able to go to dinner and being able to sit

through the whole dinner without getting beeped?
Dr. Hanss. Not necessarily.

Mr. Scott. How do you pronounce your name?
Mr. DiKEOU. Dikeou, like in Dairy Queen.
Mr. Scott. Your graph showed that the premiums went down

after the law was passed?
Mr. DiKEOU. Yes, sir.

Mr. Scott. That is the premiums. Do you have a similar graph
showing what you actually paid out in damages?
Mr. Dikeou. I can furnish you that, yes. I don't have that with

me.
Mr. Scott. Can you describe to us what it is going to show?
Mr. Dekeou. I tnink that in the last 2 years we have shown a

slight increase in both frequency of lawsuit and severity of lawsuit,

but still significantly controlled.

I am not sure I can answer your question.

Mr. Scott. Well, in Virginia we had insurance reform that did

more to reduce the premiums than any malpractice reform could
have ever hoped to have done.
Mr. Dikeou. Yes.
Mr. Scott. And the suggestion that your premiums went down

at the same time the malpractice reforms went in may be a coinci-

dence, or it may be that you are reacting to the insurance commis-
sioner, not the legal reforms.

Before my time ends up, you had an apportioned liability. I guess
that is a limitation of joint and several?
Mr. Dikeou. That is correct.
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Mr. Scott. You say your doctors' premiums went down. Did the
nurses get caught up in suits? Sometimes nurses make a mistake,
too. Are you going to apportion some liability to her or him?
Mr. DiKEOU. Yes, to nurses, to hospitals.
Mr. Scott. Did their premiums go up commensurate?
Mr. DiKEOU. Slightly.

Mr. Scott. Did you incur additional legal expenses because now
four people have to get a lawyer rather than one?
Mr. Dekeou. Sometimes. It depends on the conflict nature of the

defense.
Mr. Scott. Thank you, Mr. Chairman.
Mr. Hyde. Thank you, Mr. Scott.

Mr. Clarke. Mr. Chairman, may I comment on Mr. Scott's ques-
tion.

Mr. Hyde. Mr. Clarke, briefly.

Mr. Clarke. Just two things, Mr, Scott. One is in regards to the
definition of defensive medicine, I think it is clear to us that it is

a response to the threat of suits, not necessarily meritorious suits,

and, therefore, it is a waste of resources talking about the earlier

definition.

Secondly, we are trying to recruit obstetrical coverage into two
rural communities with extreme difficulty. Any suggestion there
are adequate services available is not our experience. Family prac-
titioners very ofl^en provide obstetrical services but they won't do
it in rural areas, in part because they are afraid of the malpractice
situation generally. They won't do it anywhere, and they could add
to the availability of obstetrical services. But I can assure you
whatever is going on with obstetrician numbers, physician numbers
and obstetrics, they aren't available in the areas that 500,000 citi-

zens live in in the United States.
Mr. CoNYERS. That has nothing to do with caps. They don't want

to practice in the Upper Peninsula of Michigan, period. So don't
give us that kind of phony baloney.
Mr. DncEOU. Mr. Chairman, could I add one thing?
Mr. Hyde. Mr. Dikeou.
Mr. Dikeou. I am sorry,

Mr. Hyde, That is all right. You waited all morning to testify,

and we are going to hear you out.

Mr. Dlkeou. Representative Scott, I think the issue around doing
obstetrics and not doing obstetrics is the differential in the pre-
mium. If you are paying $60,000 a year to do obstetrics and you
are paying $20,000 a year when you don't do obstetrics, then you
have to shift that $40,000 differential to your delivery patients.

The decision process, at least in Colorado, was that an awful lot

of doctors couldn't do enough procedures safely to offset that dif-

ferential. So it is not a matter of how much you make or how much
you don't make. It had to do with that absolute differential; par-
ticularly difficult in rural Colorado with family medicine physi-
cians, where they may only do 20 deliveries a year. So if they have
to offset a large premium differential, it becomes significant in
their economic life. So I think that is the issue around premium
differentials.

Mr. Hyde. Dr. Hanss.
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Dr. Hanss. Thank you, Chairman Hyde. I just wanted to respond
to Mr. Conyers' original question.

The failure of the tort system and in the jury system is in the
inability to distinguish malfeasance from malpractice. I will not be-

lieve that 90 percent of the physicians in New York State practice

malpractice. I am very certain that there is malfeasance.
Life is a very difficult journey. It is a very dangerous journey.

The passage from conception to birth is probably the most dan-
gerous time in our entire existence. It is also one where we are to-

tally defenseless. We cannot protect ourselves against starvation.

We cannot protect ourselves against tobacco, nicotine, alcohol, co-

caine, or abuse, both physically and emotionally. Life is a very dif-

ficult journey, and it is frequently complicated by serious illness

and, ultimately, death.

The problem with the tort system is we are in a lottery system.

We have spent a great deal of time and effort learning about cer-

ebral palsy. This is a particularly puzzling and a particularly com-
plex and a disturbing event for an obstetrician. It is extremely un-
happy, in my experience, to deliver a baby with cerebral palsy. As
we have studied this problem, we have come to the understanding
that most cerebral palsy develops in that most difficult passage be-

tween conception and birth, and the birth process has only a very

small percentage of contributing factors that may cause cerebral

palsy.

These are our difficult situations in obstetrics. This is the reason

why 90 percent of us get sued, and yet these are events in the pas-

sage of life that are well beyond our control. As we have learned

more and more—that cerebral palsy does occur in the conception

stages and in the fetal stages of life—we become less and less sued

and, in fact, the bad baby cases have diminished to a great deal

across this country. We as obstetricians-gynecologists are now
being increasingly sued for failure to timely diagnosis cancer of the

breast.

Our system is broken. Malfeasance is not supposed to be re-

warded in a court of law, and yet it does provide an opportunity

for the lottery. Buy a hundred tickets, you might win; you have a

hundred times chance more than if you only buy one. These are our

problems in today's life.

Mr. Conyers. Dr. Hanss, that is exactly why I don't agree with

knocking $270 billion out of the Medicare bill to achieve a balanced

budget. I think you are exactly right, and I think the leadership

of this House is exactly wrong.
Mr. Hyde. Well, I don't intend to argue Medicare with the gen-

tleman because the gentleman ought to know that we are increas-

ing, not cutting, Medicare. It can't continue to increase over 10 per-

cent a year and be less than bankrupt. If we are going to have a

system for 37 million people, we have got to restrain its growth but

not cut it. But that is an argument for another day, Mr. Conyers,

although you have a comprehensive view of things today.

Mr. Conyers. Well, think of this witness' statement when you
start cutting it more than $270 billion.

Mr. Hyde. I don't want to cut it a dime. I want it to increase

more slowly.
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Mr. CONYERS. It is not going to get more efficient by making
more cuts, I will tell you that.

Mr. Hyde. Mr. Corboy, you have a comment.
Mr. Corboy. Yes, sir. I am somewhat concerned that the last

commentator found such terrible things wrong with the jury sys-

tem. The jury system is protected by the Constitution of the United
States of America and 50 States within the Union. Whenever we
criticize a verdict, we are criticizing people. Now, if this committee
has jurisdiction over the sixth and seventh amendments to the
Constitution of the United States, please inform us, and we will

come back and give you statistics as to why most of the people
want a jury system.

I am also amused when I hear doctors complain about the jury
system. The iury system supplies them with 70 percent of "not
guiltys" in all civil litigation. I am not suggesting that they were
not wrong. I am only suggesting that is what juries do.

Juries are a very, very serious impediment to any loss of justice,

and to sit here and criticize the jury system, when we are talking
about costs, is absolutely intolerable as far as I am concerned. I

don't know how we can discuss dollars and say let's do away with
the jury system at the same time. It is an impediment to logic. You
cannot sit here and say there is something wrong with the jury sys-

tem and then file demands for jury systems in these cases and win
two-thirds of the cases.

Mr. Hyde. I thank the gentleman.
Mr. Watt.
Mr. Watt, Thank you, Mr. Chairman. I want to start by apolo-

gizing to the members of this panel whose testimony I did not hear.
I had to go out for awhile. I got the last, I guess, all of the last

two and part of the third, Mr, Clarke, and I apologize for that.

I was actually sitting here kind of minding my own business and
debating whether to stay out of this what appears to be more and
more partisan discussion until the chairman rang my bell. So I

wanted to start by just asking him to elaborate on what he meant
by pulling me into this discussion and associating me in some way
with Mr. Scott in what appeared to be a derogatory manner. I hold
Mr. Scott in the highest regard, and you seem to be saying some-
thing about us that I didn't understand. Could you help enlighten
me?
Mr. Hyde, Certainly. The potential of the two of you together

leverages greatly my difficulties as chairman. I think when you are
here, Mr. Watt, and Mr. Scott is back there, it is more manageable
for me. It is certainly not meant to be derogatory. Indeed, it is a
compliment to your acumen and your legislative skill.

Mr. Watt. I understand much better, and my only response is

that as far as I have been able to determine, the majority in the

Congn^ess is always in control of seating patterns, not the minority.

Mr. Hyde. I would never exercise any such power over you.
Mr. Watt. If you want to put Mr. Scott back on the top level,

it is fine with me. In fact, I enjoyed being right there because when
the cameras come, they always hit the chairman, and that is a very
choice seat to be in from a visibility perspective.

Mr. Hyde. I hadn't thought of that at all, Mr. Watt.
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Mr. Watt. I apologize to you all again for the aside. We have to

get these in-house matters squared away here. I always want to

understand what my chairman is saying about me and Mr. Scott,

whom I hold in very high esteem.
I still may not ask any questions. I would make a couple of com-

ments, and just say that I was in the North Carolina State Legisla-

ture in the mid-80 s when we had this almost manic movement to-

ward tort reform at the State level, only to find—and at that time
North Carolina was one of the lowest malpractice premium states

and had, I think, at that time only one or two verdicts in the whole
history of the State over a million dollars in any kind of litigation.

That may have changed some since then. But I never quite under-
stood the obligation we had at the State level to deal with this, and
in fact a couple of years later we found that it wasn't a real mal-
practice or tort crisis. It was, in fact, an insurance crisis, and so

we came back.
I also practiced law for 22 years, and I might draw a response

to this, but lawyers and insurance companies, in the legal context,

have a way of dealing with issues. I have heard somebody say that
this is about meritorious lawsuits and nonmeritorious lawsuits. I

want to advance the argument for you all to ponder that quite pos-

sibly a $250,000 cap might increase nonmeritorious lawsuits. Just
think about that as we go along.

I want to advance one other possibility, that a $250,000 cap
might also increase the amount of money that is actually paid out
to people for medical negligence. As a plaintiff's lawyer when I was
practicing law, what I found was when there was a maximum that

could be paid, insurance companies were a lot more willing to pay
that maximum even for nonmeritorious claims. They didn't want to

run the risk of a major recovery, so they would just pay you to get
rid of you, factor it into their cost structure and go on. Whereas,
that nonmeritorious claim, if they stared the lawyer down, might
not have ever been filed, or if it had been filed the jury might have
given $100,000 rather than the $250,000 that the insurance com-
pany would end up paying.
So in the real life that we operate in, I think you may be moving

toward paying people with nonmeritorious claims at the expense of

those who really have the meritorious claims, because, you know,
they say when you teach toward the middle you might help the

people who are down at the bottom but vou also hurt the people

who are at the top. I hope that you all will contemplate these

things.

I want to assure you that I think depriving an individual who
has a serious injury or death, whether theyl)e a spouse who is

home-employed or other, capping that person arbitrarily without

evaluating the merits or lack of merits of his or her case is, in my
estimation, un-American. And I will just
Mr, Hyde. I thank the gentleman. The gentleman's time has ex-

pired.

The gentlelady from Texas, Ms. Jackson Lee.

Ms. Jackson Lee. Mr. Chairman, I thank you.

Obviously, again we have a panel that has covered the breadth

of this issue. I will summarize somewhat, gentlemen and lady, and
probably pose questions in writing.
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I am reminded of the times that my pediatrician of yesteryear
made house calls, and so I think in the 1996 we can all collectively
recognize that we do have a different medical arena in the delivery
of health care. I do find it disturbing, as I started out earlier, that
we would be addressing these very vital issues, though they may
be, without an overall response to health reform, and of course in
the backdrop of an unconfirmed response to Medicare and Medic-
aid.

What I would like to comment on, however, and I will be making
statements and, Dr. Corboy—I have got you in the medical profes-
sion—Mr. Corboy, though, in law school they call lawyers doctors,
so we are rejected before—we know where we stand. But in any
event, I noticed you said former. That does not in way take away
from the fact that this is an ABA sanctioned statement that I have
before me that you presented.
Mr. Corboy. Exactly.
Ms. Jackson Lee. I just want to make it very clear, and I appre-

ciate it.

Mr. Corboy. I come with portfolio.

Ms. Jackson Lee. You came with a very good chronicling of the
reach that lawyers have made under the American Bar Association
to grapple with this issue. I would not want it to be stated out of
these hearings that we are at odds with each other about good
health care and good lawyering, and I think we all have a respon-
sibility.

Ms. Ross, I think your testimony is really the heart of what we
are trying to address. And the reason I am saying that is because
it showed more clearly, in your time of grief, the burdens we put
on you through a system that appeared to be broken. Your inabilitv
to get information, your inability to find relief, even though I think
you went into an arbitration process, forced in, as you—the sugges-
tion that wasn't that enough, discarding a loved one for $150,000

—

I don't think you can put a price on anyone so I am not going to

suggest that. But I think if this hearing should reflect on anything,
and with respect to all of the panelists that have come here, it is

to bring into line the consumers, the offerors of the service are the
consumers of the service. My phvsician friends, we have a great
fondness for each other, and I do believe that we should try to find
common ground.
But as I looked at your grief and your chronicling of your process

with your sister, it seems to me that everywhere you went the door
was closed. Is that accurate, in terms of securing information, in
terms of knowing who the physician was, in terms of knowing the
qualifications, during your time when your mother's life was lost?
Ms. Ross. That is very accurate. We received no help at any

point along the stages that we went through, none. And as I said,

even as of the end of last week, these doctors have not been re-

ported either to the State medical board nor the National Practi-
tioner Database, even though there are Federal and State fines for
not doing so. So I have seen no enforcement action of any kind.
Ms. Jackson Lee. With that in mind, whether or not we use the

concept of medical malpractice and its ability to have petitioners,
litigants, in court as a deterrent, I think that it would behoove us,
Mr. Chairman, that as we listen to these members of the panel

—
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we have this legislation before us—that we really need more docu-
mentation as to whether or not the real culprits in all of this are,

in fact, the causes attributable to some medical malpractice law-
suits.

Mr, Hiepler, I think you had—certfiinly your testimony attributes

to the question of whether or not we have all of the documentation
to say that this is the remedy to the injury; this is the remedy to

the problem that we have.
I need to know more about California. Have in fact the rates

gone down? Has it impacted the average consumer, that in fact be-

cause of these caps there is a nirvana there, that there is an oasis

of opportunity? What has actually happened to our Ob-Gyns, for

which I have the greatest amount of respect? That profession has
been under siege on many different areas, the choice question. Is

that really the reason, and what can we do in addition to—when
I say in addition to, instead of the representation of the non-
economic damages cap?
So I am not sure that we really have all of the facts. Certainly

the calls have come in saying we need this, but I want to see the

ultimate results. If California is a prime example and then we are

hearing that that has not been effective, then what am I doing for

the national cause?
So my last comment is to thank everyone for being here. I will

have some questions in writing posed to the lawyers and also phy-

sicians, to ask some more precise and directed questions. Please ap-

Ereciate my confusion and my complete willingness to remain open,

ut yet I am not sure, where there have been caps already there,

whether we have gotten to the point we would like to be.

I yield back the balance of my time. Thank you, Mr. Chairman.
Nh-. Hyde. I thank the gentlelady.

I want to thank this panel. We have reached the end of our hear-

ing for today. We are going to resume tomorrow with other aspects.

We are going to submit questions to the witnesses in writing,

and we would appreciate their responses for the record. I have
some questions that I was going to ask but I don't feel like prolong-

ing the hearing. But there are questions about arbitration on these

cases, questions of graduated caps depending on the negligence,

whether gross or simple negligence or the kind of injury.

We are searching. We are searching for answers to what we be-

lieve is a serious problem, and we must reconcile justice for every-

body, including the medical profession as well as the plaintiffs and
the bar. We are going to make a good-faith effort to solve these

problems. Your help has been inestimable, and I thank you all. The
meeting is adjourned.
[Whereupon, at 1:10 p.m., the committee adjourned.].
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House of Representatives,
Committee on the Judiciary,

Washington, DC.
The committee met, pursuant to notice, at 9:38 a.m, in room

2141, Rayburn House Office Building, Hon. Henry J. Hyde (chair-

man of the committee) presiding.

Present: Representatives Henry J. Hyde, Carlos J. Moorhead, F.

James Sensenbrenner, Jr., Greorge W. Gekas, Bob Inglis, Bob
Groodlatte, Stephen E. Buyer, Martin R. Hoke, Ed Bryant of Ten-
nessee, Steve Chabot, John Conyers, Jr., Patricia Schroeder, How-
ard L. Berman, Jack Reed, Robert C. Scott, Xavier Becerra, Jose
E. Serrano, and Zoe Lofgren.
Also present: Alan F. Coffey, Jr., general counsel/staff director;

Diana L. Schacht, counsel; Dan Freeman, parliamentarian; and
Kenneth Prater, clerk.

Mr. Hyde. The committee will come to order. We have a quorum
for purposes of the hearing, and so because we have a full array
of good witnesses, expert witnesses, we don't want to keep them
overtime.
Today we continue with our hearings on matters specifically

within the jurisdiction of the Judiciary Committee which relate to

health care reform. We will again consider the appropriate anti-

trust enforcement standards for physician networks, the need for

reform of the medical liability system, and how a relaxation on the
liability of volunteers could encourage more people to donate their

time to non-profit organizations.
This morning the committee will hear from Senator Mitch

McConnell, who will be along soon; Congressman Bill Archer, who
is here; Congressman Bob Goodlatte, who is here, and Congress-
man Pete Stark. Pete Stark just walked in. They will be followed

by a panel on the Antitrust Health Care Advancement Act of 1996.

That's H.R. 2925, which grants rule-of-reason consideration to cer-

tain health care provider networks.
The committee will then hear from a panel of witnesses who will

discuss the subject of volunteer liability. We will specifically dis-

cuss legislation introduced by Mr. Goodlatte relating to free clinics,

H.R. 2938, and H.R. 911, Mr. Porter's bill to encourage States to

enact laws to protect volunteers from liability. I'm sure that mem-
bers of the panel will also share with the committee other ap-
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preaches to eliminating this risk of liability, a fact which keeps
many otherwise willing individuals from volunteering their time to

worthy causes.

I might just add, parenthetically, if ever a flat tax is enacted that

eliminates the contribution for charities from being a deduction,

the importance of volunteers is even doubly important.

So without further ado, let's turn to our first panel of the day.

Congressman Bill Archer is the very distinguished chairman of the
House Ways and Means Committee and represents Houston in

Congress, and we're delighted to have you here. Congressman Ar-
cher.

STATEMENT OF HON. BILL ARCHER, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF TEXAS

Mr. Archer Mr. Chairman, thank you.

I do not take Austin as pejorative. I think it's one of the great

beautiful cities of the State of Texas, so it's a compliment to nave
it chrown in there.

Mr. Chairman, I thank you for holding these hearings today. As
you know, you and I have talked about this issue for many years.

I've been a long time proponent of antitrust reform in the nealth

care field. I feel that it's essential to move toward more efficient,

more available, better quality health care for all of our citizens.

And your bill, H.R. 2925, is a modest step in the right direction.

As the first cosponsor of that bill, I like to call it the Hyde-Archer
Act, and I hope that won't be unacceptable to the chairman.

I think that we should do all that we can to ensure that provid-

ers in the health care marketplace have the opportunity to pursue
appropriate alliances that will provide better services and lower

costs for health care consumers. Government, in my opinion, Mr.
Chairman, should be a catalyst for such alliances rather than an
impediment to their formation. I believe it's a function of govern-

ment to foster the provision of quality health care services and
competition in the marketplace, rather than to concoct burdensome
mandates and other disincentives that drive up the cost of care and
price it out of the marketplace for many.
Mr. Chairman, I'm going to orallv give a synopsis of my entire

testimony, and if it's permitted, I'd like to have the entire testi-

mony printed in the record.

Mr. Hyde. Without objection, so ordered. And I'm honored to

refer to the legislation as the Hyde-Archer bill.

Mr. Archer. Thank you, Mr. Chairman.
During your service in Congress and my service, which prettv

much overlaps, you and I have seen dramatic changes in the health

care marketplace. We've seen doctors and hospitals and other pro-

viders attempt to band together to build efficient cost-effective de-

livery systems which extend services to our citizens, especially

those who live in the most underserved rural and urban areas. And
we have seen the long arm of the Justice Department and the Fed-

eral Trade Commission reach down to stymie the most effective of

these collaborations in all areas of our country, large and small.

Evolution of the health care marketplace will continue and
should continue with or without a restructuring of our health care

system. Effective and creative alliances will be forged among all
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types of health care providers in all areas of this country. Mr.
Chairman, the committees on which you and I serve, Ways and
Means and Judiciary, have held many hearings over the past few
years examining the role of our antitrust laws and how they can
harm those who receive health care services, rather than protect
them.

Is it against our citizens* interest to see these providers combine
and improve their efficiency? Is it against our citizens' interest for
these networks to effect millions of dollars in cost savings while
eliminating duplicative services, staffing, and unnecessary care?
Or, more importantly, is it against our citizens' interest for the
Government to spend millions on needless investigation and litiga-

tion, millions which could have been spent on patient care to sat-

isfy a Washington witch hunt? As responsible Members of the Con-
gress who would like to see improvements to our health care deliv-

ery system, both now and in the future, we cannot stand by and
allow the Federal Trade Commission and the Justice Department
to drive up health care costs through such unwarranted antitrust
actions.

We cannot stand by while uncertain regulatory evaluation proc-
esses create a chilling effect on providers trying to form cost-effec-

tive, provider-sponsored networks. Now I applaud the administra-
tion's effort in its attention to developing guidelines, but I'm con-
cerned that their efforts offered little in the way of antitrust clar-

ity. The administration has offered general operating guidelines,

but they are vagfue, nonbinding, and have no effect whatsoever in
reducing the costs of private party antitrust litigation. I believe,

Mr. Chairman, that you have crafted modest statutory change
which will both continue Federal protections against self-serving

monopolies and institute the measure of flexibility necessary to fos-

ter provider-sponsored networks and organizations that allow addi-
tional choices for consumers in the health care marketplace.

I don't know why some in this body want to deny choice to people
in the health care marketplace. It seems to me that we should be
facilitating that. And we should stimulate the formation of procom-
petitive, cost-reducing, new health care products.
Mr. Chairman, if I could have your indulgence for just a minute,

and I know that you've got a long list of witnesses, I'd just like to

throw in another subject, and that is my concern for medical liabil-

ity reform which also so dramatically affects the cost of the health
care in the marketplace. I have asked the GAO to study the impact
of this. And they have come back with a study which shows that
the cost is far greater than just the insurance premiums. The cost

of defensive medicine driving up the cost of health care to everyone
is an extremely large cost factor. And I know that your committee
has looked into this and you will continue to do so and I applaud
you for that.

And, Mr. Chairman, again, thank you for letting me have the op-
portunity to testify today.
Mr. Hyde. Mr. Archer, do you have that figure, the cost of defen-

sive medicine as the GAO interpreted it?

Mr. Archer I can submit the entire report to you, Mr. Chair-
man, so that you and your committee members can have it.
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Mr. Hyde. I recall the number $25 billion. Is that far from the
mark? Well, well look at the full report.
Mr. Archer I think it would be very instructive if you could do

so.

[The information follows:]

GAO
United States General Accounting Office

Report to the Chairman, Committee on
Ways and Means, House of
Representatives

September 1995

MEDICAL LIABILITY

Impact on Hospital and
Physician Costs
Extends Beyond
Insurance

GAO/AIMD-95-169i>

'T^-^^^^w?^ss^^^f^^m!^w>.
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actions that do occur, such as the management and settlement of claims;

and
• medical device and pharmaceutical Iiabilit>' costs : manufacturers'

insurance and liability-related production and warmng costs passed on in

the price of their products.

With the exception of commercial malpractice msurance premiums, only a

portion of the first category mentioned above, medical liability costs have

not been fully measured. State insurance laws generally require licensed

insurance companies to report the costs of physician and hospital

malpractice insurance policies and. thus, these costs are easily

quantifiable. Because these reportmg requu-ements do not capture other

aspects of insurance costs, such as hospitsd self-insurance juid uninsured

losses, those costs are more ifficult to quantify. In addition, due to the

absence of information on liability costs in the medical device and

pharmaceutical industries, costs that they pass on to hospitals and

physicians are also difficult to quantify. Furthermore, the cost of defensive

medicine is difficult to measure because it has not been cleariy defined

and 'defensive" practices cannot be distinguished easily fi'om medical care

provided for clinicsil reasons. Similarly, for hability-related administrative

cost estimates, it is difficult to distinguish hospital and physician activities

designed to improve service quality or adhere to accreditation standards

fi'om activities intended to minimize medical liability.

RufWfrniinH The msuor goals of medical tort laws are to(l) deter poor quality health^ care, (2) compensate the victims of negligent acts, and (3) penalize

negligent providers. The system operates under the assumption that

negligent behavior can be controlled and corrected by the hospitals and

physicians themselves. It relies primarily on deterrence due to the threat

of liability and disciplinary action. While this report focuses on the cost of

medical liability borne by hospitals and physicians, the deterrence threat _
of tort law may lower costs incurred by consumers by reduciitg tJt^^ ^
number and severity of negligent medical acts. (See appendix I for a

discussion of the legal basis for medical liability actions.)

At least two factors have prompted calls for medical liability reform. First,

some research suggests that the medical tort system is not achievmg its

goals. For example, one study reported that only a fraction of malpracQce

iivjuries result in claims, compensation is often unrelated to the existence

of medical negligence, the legal system is slow at resolving claims, and

legal fees and administrative costs consume almost half of the

GjWVAIMD-SS-169 Medical LUbUltr
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GAO United States
General Accounting OfBce
Wa«hinKton, D.C. 20648

Accounting and Information
Management Division

B-260671

September 29, 1995

The Honorable Bill Archer

Chairman, Committee on Ways and Means
House of Representatives

Dear Mr. Chairman;

As the Congress considers a number of legislative proposals intended to

reduce tort liability in the health care industry, little consensus exists on

the extent to which medical Uability-relaled spending contributes to

overall hospital and physician expenditures, a central issue m the health

care reform debate. While such costs have long concerned hospitals and

physicians, some ecc omists and health care pohcy analysts assert that

medical liability is not a m^or factor affecting health care costs. To
provide a more comprehensive picture of medical liability's impact on

hospital and physician costs, you asked us to identify and describe the

types of medical liability costs that affect hospitals and physicians and to

determine whether existing studies mclude these costs in their estimates

of hospital and physician liability expenses.

Rp«;iilt«; in Rripf Widely cited estimates of hospital and physician medical liiibility costs are

often misinterpreted. These estimates, roughly 1 percent of national health

care expenditures, represent only a portion of all hospital and physician

medical liability costs, generally those associated with malpractice

insurance premiums. However, hospitals and physicians incur and pass on

to consumers sidditional expenses that directly or indirectly relate to

medical liability. Therefore, estimates of malpractice premiums—taken by

themselves—understate the total effect of medical Uability costs on

national health care expenditures.

A more complete description of these costs would include the following

four categories:

• medical malpractice insurance costs : insurance premiums, contributions

to self-insurance trust funds, and uninsured losses;

• defensive medical costs: medical treatment that would not be provided if

there were no threat of being sued;

• liability-related administrative costs : nonmedical activities performed to

minimize the nsk of liability and the expenses associated with legal

GAO/AlMD-SS-169 Mnllcal LUbUlc^
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compensation.' The second factor is the perception among some hospital

officials and physicians that the current tort system places an
unrestsonable burden on their industry. Officials from the Amencan
Hospital Association and the American Medical Association contend that

liability-related costs are too high and unduly iiUluence the way hospitals

debver services and physicians practice medicine. The Congress has

before it a number of legislaQve proposals that are intended to directly and
indirectly reduce tort liability in the health care mdustry.

^nnnp and '^° identify the various types of medical UabiUty costs, we interviewed and

, . collected data from a vanety of sources, including the Amencan Hospital

M6tnOQOlOgy Association, the Amencan Medical Association, the Amencan Bar

Assc :iation. the Sl Paul Fire and Manne Insurance Company,- and
individual hospitals and hospital systems. In addition, we reviewed recent

professional and academic journals, such as the Journal of the Amencan
Medical Associaaon and Health Affairs .

FVom our research, we identified three studies that estimate certain

hospital and physician medical Lability costs. These studies were prepared

by the General Accounting Office (gao),' the Congressional Budget Office

(CBo),* and the Office of Technology Assessment (ota).* We reviewed

these studies to determine whether their estimates included all types of

medical liability costs. In addition, we examined other studies that

(1) estimated components of medical liability costs not included in these

three studies or (2) used different methodologies to amve at their

estimates.

We cannot project costs or generalize our findings because we did not use

statistical methods to select the sources of the Lability cost data we
collected and did not collect data associated with all four categones of

'Pauenta. [)octora. and Lawyers: MedicaJ lf\)ujy, Malprartjcg Litigaxion. and Pauent Comp^nsauon in

I York, a report of the Harvard MedicaJ Piacuce Study to the Stale of New Vork ( Cambndge. Masa..

Pnsident and Fellows of Harvaid College. 1990)

^e St. Paul Dre and Marine Insurance Company is the largest malpracuce insurer in the Uruted

States Its share of the medical malpractice insurance market was 1 1 6 percent in 1993

'Medical Malpractice insurance Costs Increased but Vaned Among Physigans and Hospitals

(CAO/HRD-86-l 12. September 15. 1986)

'A CBO Study Economic Implicatioris of Rismg Health Care Costs CBO (October 19921 and

Statement of Robert Reischaucr CBO. before the Committee on Ways and Mearu. U S House of

Reprvsenlauves. Appendix F. March 4. 1992.

'Impact of Legal Reforms on Medical Malpractice Costs OTA (Septeml>er 1993)
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liability costs we identified. Also, because our work often involved data

that some sources regarded as propnetary or sensiQve. we agreed not to

identify some sources m examples cued m our report. We did not verify

the accuracy of the data.

We performed our review from January 1995 through .\pnl 1995 in

accordance with generally accepted government audiong standards. We
discussed a draft of our report with cbo and ota officials juid have

incorporated their comments where appropriate.

Studies Focused on
Purchased
Malpractice Insurance

Malpractice insurance is the first category of medical liabdity costs we
idenafied and the cost specifically measured by each of the three studies.

Most physicians and hospitals purchase medical mailpractice insurance to

protect themselves from medical malpractice claims. In most cases, the

insurer will pay any claims up to a specific limit of coverage during a fixed

period in return for a fee. The insurer mvestigjites the claim and defends

the physician or hospitcd. While hospital and physician insurance contracts

can vary greatly, we have included the following types of costs m the

medical malpractice insurance cost category:

premiums for purchased insurance,

hospital contnbuQons for self-insurance, and

payments made from hospitals' generjil revenues and reserves and

physicians' personal assets to cover uninsured malpractice losses.

(See appendix D for a detailed discussion of the types of hospital and

physician insurance pobcies and related costs.

)

The Studies Measured
Components of

Malpractice Insurance

Costs

The CBO and ota studies estimated costs primarily associated with

purchased insurance. The CBO study reported the cost of purchased

insurance in 1990. which totaled $5 billion and represented 0.74 percent of

national health care expenditures. The ota study measured purchased

insurance and self-insurance costs m 1991 and reported that purchased

msurance totaled $4.86 billion m 1991. or 0.66 percent of national health

care expenditures. The study estimated self-insurance costs at 20 percent

to 30 percent of premiums, which would mean that purchased insurance

and self-insurance amounted to between $5 8 biUion and $6 3 billion in

1991, less than 1 percent of national health care expenditures
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Table 1: Estimates of Costs for

Malpractice Purchase i Insurance and
Self-Insurance for 199J and 1991

Other studies that measured purchased insurance and self-insurance for

the same periods studied by cbo and ota estunaied costs to be higher.

Tiliinghast, an actuarial and consulting firm, used its internal database of

state-by-state malpractice insurance costs rather than insurance mdustry

data because those data do not include self-insurance. Tiliinghast

estimated malpracace insurance costs in 1990 at over $8.2 biUion.'

Another consulting firm. Lewin-\'HI, Inc , used an estimate that

malpracQce msurance other than that purchased represents 86 percent of

purchased msurance. This firm esamated malpractice insurance costs at

$9.2 billion in 1991 ' Table 1 summarizes the estimates of malpractice

insurance costs in 1990 and 1991.

Dollars in billions

Source of estimate

Estimate* tor 1 990
CBO
Tillingtiasl

Estimates for 1991

OTA
Lewin-VHI Inc,

$5 0"

S8 2

$4 86
$9 2

"The CBO estimate includea only the cost ot pufcnasea insurance not selt-msurance

Our mid-1980s study measured all elements m our malpractice insurance

cost categor>'. To obtain information on hospital malpracace insurance

costs, we analyzed data from a randomly selected sample of 1,248

hospiuils. We obtained physician malpractice expense data fi-om

(1) American Medical Association reports quantifying expenses mcurred

by every known self-employed physician in the United States and

(2) information collected from leading physician malpractice insurance

compaiues. We reported that malpracQce insurance costs for

self-employed physicians averaged 9 percent of their total professional

expenses in 1984, while malpractice insurance costs for hospitals

accounted for 1 percent of their average inpatient per-day expense in 1985.

Insurance company officials stated that the insurance market has changed

since 1985 as more hospitals have established self-insurance programs and

increased their self-insurance limits, thereby reducing their reliance on

purchased insurance. However, the impact of this trend on costs has not

been measured.

"Tiliinghast. Ton Cost Trcn<lj: An Ijufmatjonal Per^ppciive 1992

^l«win.VHI. Inc , "Response lo Medical Malpractice Article.' memonnduin to Jay Michael. President,

Calilomians Allied for Patient Protection April 15 1994
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Malpractice Insurance

Costs Affect Some
Physicians and Hospitals

More Than Others

Physician malpractice insurance costs vary by state and can vary within a

state. Figure 1 presents The St. Paul Fire and Marine Insurance Company's

1994 rates for mid-range liability nsk physician** mature claims-made

policies^ with limits pnmahly at $1 miUion/$3 million. '° In certain states,

lower limits are mandatory or more common due to patient compensation

funds " VanaDons by state and within states generally reflect the

insurance company's claims and loss expenence.

'A family practjuoner performing standard obsietnc pnxredum is an example of a mid-rmnge liability

nsk physician

'Generally, malpncuce insurance is written on either an occurrence or a claims-made basis. An
occurrence pobcy covers malpractice events thai occurred dunng the policy penod. regaidleaa of the

date of discovery or when the claim may be filed A clajm»-made policy covers malpractice events that

occurred after the effective dale of coverage and for which claims are made durmg the policy penod

Because the nsk exposure to the msurer is lower, premiums for claims-made pobcies are Renerally

lower dunng the fmt year of coverage but increase to approximate those of occurrence poliaes after

about 6 years—when they "mature
'

'Tolicy limits represent the maximum thai the insurer will pay on each claim against the insured (per

occurrence limit) and the maximum amount for all claims against the insured (aggregate limit) for the

policy penod For example, limits of $ 1 millioiVO million means the msurer will pay up to f I milbon

on a single claim and up to $3 million for all claims dunng the policy penod

"Sute-run patient compensation funds intend to limit the tiabilily of participants to a speciric amount

and pay the full excess over thai amount of any judgement or setilemrni against a member
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Figure 1 : St. Paul Hre and Marine Insurance Company Average Annual Physician Malpractice Insurance Rates as of

July 1994

Note The rales are lof policies with hmiis o' SI miiiion/l3 million etceor for Wisconsin

(S400 000/t1 million) Kansas NebrasKa and Pennsylvania ($200 000/1600 000) ana inaiana

and Louisiana (S100 000/S300 COO)

Source The SI PaJ (Medical Services Physician and Surgeon updale June 1 994
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Table 2 presents the rates the company provided for selected metropobtan

areas that have rating temtones sepzirate from the remainder of their

respective states. Across all rating temtones. the annual premium for

$1 million/$3 million coverage under claims-made policies ranged from a

low of $5,388 in Arkansas to a high of $48,718 in Chicago.

Table 2: Average Malpractice

Iniurance Rates for Pnysiciana ai of

July 1994 in Ma|or Metropolitan Area*

Established as Separate Rating

Territories Compared With State Rates

Metropolitan area Metropolitan rate

Bnagepon. Ci,

Chicago

Houston

Los Angeles

St Louis

San Francisco

$19,315

$48,718

$37,246

$43001

$28,702

$39 114

$14 729

$21,764

$24,888

$35,218

$23 935

S35 218

Note These rates are oasea on class 3 docio'/rnaiure dams maae 'aies with SI rndiiorvSB million

limits

Source The Si Paul Medical Services Physician and Surgeon Update June 1994

Within each ratmg territory, physicians' malpractice insurance costs also

vary by specialty For example, one insurer's average 1993 mature

cljiims-made rales for pobcies providing $1 milbon/$3 million coverage

limits to physicians m Texas ranged from $7,410 (except $9,877 in

Houston) for family practitioners performing no surgery, a low-nsk

practice, to $54,834 (except $73,089 in Houston) for physicians specializing

in obstetncs and gynecology, a high-risk specialty While malpractice

insurance rates are generally insensitive to a physician's malpracQce

history, a physician's malpractice claims history can lead to denial or

termination of coverage.

Hospital malpractice insurance costs vary according to claim trends in the

state where the hospital is located, the number of occupied beds and

outpaoent visits, the limits of liability selected, the types of procedures

performed, and the number of years the hospital has been insured under

cl£tims-made coverage. Malpractice insurance rates for hospitsJs are also

frequently based on the malpracDce loss expenence (in terms of the

number of claims filed and the amount per paid clsum) of the individual

hospital. Figure 2 presents The St. Paul Fire and Manne Insurance

Compsmy's per-bed average acute care rates for mature claims-made

coverage at $ 1 million/$3 million lirmts of Uability except m states where

lower limits are mandatory or m states with paDeni compensation funds.
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Figure 2: St. Paul Rro «nd Maricf ln»ur«ne« Cornp»ny Avrage Ho«ptt»l B«d Rt— » of August 1994

Note The rate* are tor policies with limits ol St milliarVS3 mliion exceol lor Wisconsin

(S400.000/S1 million) Kansas (S200 000/S600 000) Indiana (S100 000/%2 miUion and

SlOO.OOO/ta mHion) and Pennsytvarwa (S200 00041 mllion)

Source The St Paii Medical Servicas Hoscaial Update August 1994
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Table 3 presents The St. Paul Fire and Marine Insurance Company's

per-bed average acute care rates for hospitals m selected metropolitan

areas that have rating temtones separate from the remainder of their

respective states. The annual per-bed rates ranged from a low of $612 in

South Dakota to a high of $7,734 in Detroit

Table 3: Average Acuta Care Bed
Ratei for Hoapitala as of July 1994 In

Major Metropolitan Araas Establlshad

as Separata Rating Tarrltoriaa

Compared With State Rataa

Matropolitan araaa Matropdltan rata

Chicago

Cleveland

Detroit

Kansas City and St Louis MO
Los Angeles

Miami

New York City

Richmond

San Francisco

$3,309
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Defensive medical pracoces can be classified as posinve and negative.

Positive defensive medicine involves tests and treatment that would not be
provided if the threat of being sued were not present. For example,
physicians may order more tests or procedures, take more time to explain
risks or treatment options, and spend more time maintaining patient
records than they would if there were no threat of malpractice suits.

Negative defensive medicme involves not performing services because of
the risk of malpracnce acQons. For example, physiaans may restnct the
scope of their pracQces to low-risk paDents or procedures W'hile posiave
defensive medicine drives up the cost of health care, negative defensive
medicine reduces its availability. The following discussion is limited to
positive defensive medicine.

Certain physii an specialists may practice more defensive medicine than
others. Defensive medicine is generally considered to be more extensive m
surgery, radiology, cardiology, emergency medicme. and obstemcs and
gynecology. As we previously reported, in 1990 Maine imposed pracace
guidelines'^ by law that state officials expect will decrease these

specialists' motivation to practice defetwive medicine.'^ These practice

guidelines are intended to reduce the number of diagnostic tests and
procedures that are performed for defensive purposes, mcluding
preoperaave tests, such as some electrocardiograms and chest x-rays,

cervical spine x-rays for some emergency room patients, some breast
biopsies, and some colonoscopies. High rates of caesarean section are also
cited as evidence of defensive medicine.

According to the results of our earlier review.'* the hospitals we visited

analyzed their physicians practice patterns m an effort to reduce costs. In

some cases, the hospitals found that some physicians provided a
significant amount of unnecessary or excessively sophisticated services
but could not determine whether the provision of these services

represents defensive medicme. For example, one hospital we visited

"Ptmctx* iruidclina are alio known as pncuc« sundanb. pnxocola. aJuonthno. paiwiwtm and
preferred pnctjce paucma Main« 9 pncucf pancms aaempi 10 resolve malpracuce claims bv
^Mofytng recommendaoons for medical treaxment which il rollowed by a physician, can be used to
demoiutraie that any uvtuy to the patient did not result from negligent care

'Medical Malpractice Maine's Use of Practice CuideUnes to Reduce Costs (GA0/HR[)-9+*
October 2S.IM3)

'

"Hoapital Coata. Coat Control Efforts at 1 7 Texas Hospitals (GAO/AIMD-95-21. December 9 19941
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reviewed its physiciai\s' use of low osmolality contrast agents''' m its

cardiac catheterization lab. Among health care professionals, the

widespread use of low osmolahty contrast agents is often viewed as a

function of defensive medicme. Physiaans use the low osmolality agents

because high osmolality contrast agents have been associated with mild to

moderate adverse reactions, such as nausea and vomitmg. as well as more

senous adverse reactions. The average cost of the low osmolahty agent

used in that hospital was $146.10. compared to $6.96 for the high

osmolality agent, and represented 95 percent of the contrast media used in

Its cardiac cathetenzaDon laboratory Because numerous research articles

have suggested that the incidence of adverse effects were easily

manageable and did not result in mcreased medical costs, the hospital

limited the use of low osmolality agents to the approximately 30 percent of

padeni considered to be at high nsk. Because the hospital performs 5.000

procedures m its cardiac cathetenzanon laboratory annusdly. it projects

yearly savings of over $400,000 While hospital officials provided no

conclusive evidence linking the unnecessary costs to defensive medicine,

they stated that the physicians' desire to avoid adverse effects had

prompted their use of the low osmolality contrast agent

Neither our 1986 report nor the ota study esomated the cost of defensive

medicine. We reported that the cost of defensive medicine is impossible to

quantify with any degree of confidence because of the difficulty in

isolating defensive practices from medical care provided for clinical

reasons. The ota study, like our study, cited the difficulty in measuring the

cost of defensive medicine and did not provide an estimate The CBu study

concluded that defensive medicme is probably not a mjyor factor in the

cost of medical care and did not provide an estimate.

In a separate study." ota reported that it found evidence that defensive

medicine exists. estimaOng that as much as 8 percent of diagnostic

procedures result primarily from physicians' conscious concern about

professional liability. The strongest evidence found by ota was produced

in a study of caesarean delivenes m New York State." That study reported

that obstetricians who pracQce in hospitals with high malpracQce claim

'*A rontnat tg^nt a > subflUmc« u9«J to improve ihe viabibcy of stnjciupes dunrp radiologtc irruuans

procwJuTM such ts argioffnphy conipui*nzed loinoKnphy. and cardiac caii)«eniauons U>»
osmolaJicy conuvst a^nls have an osmolaljly {Ihal a concenumLion of di«olved particles in solution

)

thai 13 clooer U) the osmolality of body fluids than the other contnat a^ma.

"Defensive Medione and Medical Malpractice OTa. July I9M

"Uocalio. Lawthera Beaton Hebert Weaver Bcmnan and Landis "Relationship Between

Malpracuce Claims and Caesanan DeUvery ' vol 269 Journal of the American Medical As.vicialion

pp 36&J73 January 20 1903
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frequency and premiums do more caesarean delivenes than obstetricians

practicing m areas with low malpractice claim frequency and premiums.
However, ota also reported that it does not know whether the report's

findings for obstetricians and caesarean delivenes can be generalized to

other states, specialties, clinical situations, or procedures, ota concluded

that it is virtually impossible to accurately measure the overall level and
national cost of defensive medicine because of the methodological

problems associated with isolating defensive medical practices.

Through our research, we identified two studies that attempted to quantily

the total cost of defensive medicine. " An American Medical Association

study estimated that in 1984, defensive medical costs were between
$9 billion and $10.6 billion for pnmarily defensive medicine purposes.'^

The $10.6 billion estimate is based on the results of a physician survey,

which may not accurately reflect the cost of defensive medicine. The
$9 billion estimate assumes a statistical correlation between an increase in

physician fees and higher malpractice costs. This method might overstate

the costs of defensive medicine because increases in fees might result

from many factors besides physicians' defensive medical practices. A
second study, prepared by Lewin-VHI, Inc., estimated hospital and

physician defensive medicine costs at between $4.2 billion and
$12.7 billion in 1991.* This estimate is based primarily on the earlier AMA
estimates and is subject to the same methodological limitations.

Liability-related

Administrative Costs

Were Not Measured

This third category of medical liability costs we identified includes

certain risk management activities,

time and travel associated with litigation, and
creating and maintaining records subject to discovery^' or required for

defense.

'*rhe Hudson InstiCute. a not-for.profit research insutute locaied in Indiana, esumaied defensive

medicine cosu for one large urtun hospital in Indiana. It reported that medical liability increased costs

at the hospiUkl by 6.3 percent, or S460 per admission. It broke down the medical liability ct>st into two
components: ( 1 ) defensive mediane. which accounted for 3.9 percent of the cost increase, or $327 per

admission, ajtd (2) insurance, payments to patients, attorney's fees, ani the cost of litiftanon, which

increased coats by 14 percent, or tl23 per admision. David Mcintosh and David Murray, The High

Cost of Medical Liability,' Hudson Bnefing Paper, No 163, Apni 1994

"Reynolds, RA.. et al. The Cost of Medical Professional Uabaity,' Journal of the Amencan Medical

Association , Vol 267. No. 20, May 22/29. 1987

'"Estimating the Costs of Defensive Mediane . Lewm-VHl. Inc.. repon prepared for MMI Compa/ues.

Inc. January 27, 1993.

""nie tenn "diacoveiy" refers to procedures for ascertaining facts pnor to the ume of tnal
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Our study and the cbo and ota studies did not attempt to provide a

measure of liability-related administrative costs. Nor did we identify,

during the course of our research and discussions, other studies that

estimated hospital and physician liability-related administrative costs.

Hospital risk management activities are designed to (1) reduce the

hospital's and its physicians' risk of malpractice suits by maintaining or

improving the quality of care, (2) reduce the probability of a claim being

filed by negotiating compensation with an iivjured patient prior to the

patient filing a claim, and (3) preserve the hospital's assets once a claim

has been filed. Risk management was first applied to health care facilities

during the 1970s when jury awards and settlements increased sharply.

During this period, many insurance companies either substantially

increased hospitals' premiums or stopped writing malpractice insurance

for them. Many hospitals intensified their risk management activities in the

1980s when an increasmg number became at risk for malpractice losses as

they began to self insure for smaller damage awards and settlements.

While hospitals perform some risk immagement activities specifically to

reduce liability-related costs, they do not segregate the costs of these

activities fi'om the cost of practices designed to promote quality assurance

or to satisfy accreditation standards. For example, occurrence screening

systems—which are designed to identify deviations firom normal

procedures or expected treatment outcomes—involve costs associated

with both promotmg quality and reducing liability risk. By contrast, claims

management is an example of a purely liability-related risk management
cost. Claims management activities include claims investigation, claims

filing, damage evaluation and reserve determination, planning remedial

medical care, settlement strategy formulation, settlement structuring, and

negotiating and "postuiing' for defense or settlement

Hospital officials and physicians also identified time spent at trials and

other litigation-related events as liabilify-related administrative activities.

As with liability-related risk management activities, hospitals and

physicians did not routinely account for these activities separately.

Examples of these activities include time and travel expenses associated

with answering interrogatories and depositions. For instance, if a nurse is

a defendant, the hospital will pay the nurse's expenses and salary while he

or she prepares for and attends trial The hospital would also incur

additional costs contracting with a temporary nurse agency or usmg its

supplemental nurse pool to perform the duties of the defendant nurse.
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Similarly, a defendant physician would have to contract with another

physician to care for patients during litigation.

Hospital ofBdals also reported incurring additional liability-related

adnunistrative expenses associated with creating and maintaining records

that may be required for defense. Such records would include detailed

staffing schedules and precisely worded training, policy, and procedures

manuals. Hospitals archive these records for decades since they may be

needed for litigation long after an alleged negligent act. In some cases,

hospitals spend considerable time locahng physicietns and other staff

when malpractice actions involve events that occurred in the distant past,

such as a law suit filed years after the birth of a child.

Medical Device and
Pharmaceutical
Liability Costs Were
Not Measured

Hospitals and physicians mcur the following types of medical deMCt and

pharmaceutical liability costs in the prices that they pay for their products:

manufacturers' liability insurance stnd

costs associated with product design and marketing that would not be

incurred in the absence of the threat of suit

Neither our study nor the cbo or ota studies estimated manufacturers'

medical device and pharmaceutical liability costs incurred in the purchase

price hospitals and physicians pay for their products. Ehiring our research

and discussions with industry officials, we did not identify other studies

that estimated the liability costs passed on to hospitals and physicians in

the prices of medical devices and pharmaceuticals.

Medical device and pharmaceutical industry officials and others we spoke

with expressed concern about liability costs associated with medical

products. They believe that litigation involving medical products is

extensive and increasing. Because state product liability laws differ and

most manufacturers sell products in many states, manufacturers are at

risk of simultaneous suits in numerous jurisdictions with different legal

standards. They also stated that drugs intended for chronic conditions or

devices remaining in the body indefiiutely may be used by patients for

periods longer than the products were tested in clinical trials. As a result,

problems may not be discovered until decades after use, when many

patients may be using the product Because only claims-made insurance is

generally available for medical products, manufacturers with such

coverage £ire not insured for suits in future years. When suits Jippear, the

insurer can refuse to renew the policy, leaving the manufacturer without
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insurance. Medical device and pharmaceutical industry officials told us

that this legal environment drives up the cost of medical products.

Manufacturers pass on their liability costs to hospitals and physicians in

their products' prices. Their liability costs include insurance and

liability-related production and marketing costs. Manufacturer insurance

costs, like those of hospitals, can include periodic self-insurance

payments, payments made for purchased insurance, and payments made
from general revenues to cover uninsured losses. Liability-related

production and marketing costs include expenses associated with actions

taken primarily to protect the manufacturer from li<ibility, such as mulople

layers of packagmg and repeated safety warmngs.^

Certain medical devices and pharmaceuticals involve a greate. degree of

liability risk than others. For example, stethoscopes pose Uttle threat of

liability risk. However, implanted devices such as heart valves, intrauterine

devices, and breast implants have been involved in the most prominent

medical device suits. Likewise, some pharmaceuticals like generic drugs

and nonprescnption drugs generally involve little risk of liability action.

Most pharmaceutical litigation has involved brand name prescription

drugs, such as Bendectin.^

While some medical device and pharmaceutical cases and settlements

have been widely publicized, such as those involving silicon breast

implants and the Dalcon shield, little information is now available on the

prevalence of litigation throughout the industry or the magmtude of the

costs passed on to hospitids and physicians. Industry and insurance

company officials stated that out of court settlements are common, and

manufacturers are reluctant to disclose settlement terms for fear of

encouraging new suits or inflating future claims. Manufacturers are also

reluctant to disclose their pricing strategies because of competition.

Pr»r»r»liicir»n Hospitads and physicians incur a variety of medical liability costs. Studies

attempting to measure such costs have focused on the cost of purchased

"Medical devtct and pharmaceutical industry offlaab believe that the threat of liability Influences

manu/acturen business operations in addition to imposing costs The officials believe that some

manufacturers will ( I ) not engage in research in areas with potential high liugation nsk. (2) not market

high.fuk products. (3) withdraw high-nsk products from the market, and (4) attempt to minimue the

use of their products by potenoally high.nsk paoous, such as children and women of child4>eanng

age

"Garter Steven. Product Liability and the Economics of Pharmaceuticals and Medical Devices,

prepared for the itANDInsuiuie forCivilJuaiice. 1980
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malpractice insurance, which is readily quanofiable due to state reporting

requirements. Other hospital and physician liability costs, however, are

impractical, if not methodologically difficult to mesisure with any
precision. Such costs include defensive medicine, liability-related

administrative expenses, and medical device and pharmaceutical
manufacturers' liabUity expenses that they pass on to hospitals and
physicians in the prices of their products. However, a broader

understanding of such costs and their impUcations is useful to the ongoing

medical Liability reform debate.

As agreed with your office, unless you pubhciy juinounce the contents of

this report earlier, we wiU not distribute it until 30 days from its date. At
that tune, we will send copies to the RaiUang vlinonty Member of the

House Comminee on Ways and Means and to other interested Members of

the Congress. Copies of this report will also be available to interested

parties upon request

Please contact me at (2021 512-9542 if you or your staff have any questions

concerning this report. Major contributors are listed in appendix III.

Sincerely yours,

(^\^-. >y CU^o^tw.^

Lisa G. Jacobson

Director, Civil Audits
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Appendix I

Legal Basis for Medical Liability Actions

Generally, medical malpractice suits are based on tort law. Plaintiffs select

tort theory instead of altemaaves. such as breach of contract.' because

they may recover larger damages and because the statute of limitations

generally runs from the date the harm was discovered rather than the date

the alleged malpractice occurred. When a third party such as a surviving

spouse or parent bnngs suit, it generally must select tort theory because

the plaintiff is neither a party to the original contract nor a third party

beneficiary.

-

Figure 1. 1 summarizes the types of malpractice action filed against

physicians msured by The St. Paul Fire and Marine Insurance Company
dunng the 5-year period from 1989 through 1993

Figure 1.1: Typ«s of Malpractice Claims

Filed Against Physicians Insured by

the St. Paul Fire and Marine Insurance

Company. 1989-1993

All Other i9°/<

Surgery 27%

Improper Treatment 26%

Failure to Diagnose 28%

Source The St Paul MeOical Services Physicians and Surgeons Update June 1994

According to The St Paul Fire and Marine Insurance Company, failure to

diagnose was the most common malpractice claim—28 percent of all

'Although a wntlen conuact between a patient and a physictan generaJly does not exist, a contraa is

implied in tact If a contract was not created a physician would not have a cause of action for (e«s

ajiainst a patient for not paying for services rendered

'A third party beneficiary is a third person whom the parties to a contract intend to benefit by the

making of the contract and to confer upon such person the nght to sue for breach of contraa. such i

a life insurance contract wherein the insurance company promises the insure to make payments to

the beneficiary

Pace IB <^ PxetO GAO/A1MO-9S-169 Medical Uabilitf
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claims—filed against physicians it insured during the 5-year period

spanning 1989 through 1993. Failure to diagnose cancer was the most

common claim in this category. Other frequent failure to diagnose claims

involved fractures and dislocations, infections, myocardial infarctions, and

pregnancy problems. Claims stemming from surgical procedures

constituted the next largest category, 27 percent of all claims. The most

frequent malpractice claim related to surgery was "postoperative

comphcalion." Inadvertent surgical acts and inappropriate or unnecessary

surgeries also were frequent allegations in this category. Qaims allegmg

improper treatment represented the third largest category, making up

26 percent of all claims during the period. Most of these claims were

birth-related. Other claims made up the final category, including adverse

reaction to anesthesia, iixJecQon site injuries, and lack of informed

consent

In addition to asserting physician negligence, plaintiffs may file

malpractice claims against hospitads where treatment was provided

through the vicarious liability^ doctrine or by establishing hospital

corporate negligence in areas such as the selection and review of medical

staff.* In some jurisdictions, hospitals can be jointly and severally liable,

which enables plaintiffs to recover most or all damages from a hospital

even when the hospital was only partially responsible for the neghgent act.

Plaintiffs can also file claims against medical device and pharmaceuDcal

manufacturers under various legal theories, such as negligence, strict

liability, and breach of warranty. Manufacturers are liable for neghgence if

they did not exercise due care and this lack of care caused injury.

Manufacturers are liable under strict liability if their products are

defective, making the products unreasonably dangerous and causing the

injury. The three types of defects for which manufacturers can be found to

be strictly liable are ( 1) a flaw in the product introduced in the

manufacturing process (manufacturing defect), (2) a defect in the design

of the product (design defect), and (3) a failure to adequately warn

consumers of risks or give instructions regarding product use (warning

defect). Under breach of warranty, manufacturers are liable if the product

fails to work as expressly or implicitly warranted or promised.

^nder vicarious babibty, an employer or principal can be held liable for the actions of an employee

agent

'For example, in Darting v Charieaton Community Memonal Hospnai . 21 1 N E 2d 253 f 19651 Ihe

plamlifT had been adnuued to the defendant hospital for treatment of a broken leg. Complications

arose shortly after Uie physaoan fined the leg with a cast Ultirruiely. the plainulfs leg became

gangrenous and had to be amputated The plamuff then brought a successful acuon against the

hospital for negligent medical treatment by claiming tAat the hospital failed to ensure quality care

GAO/AIMD-9S-169 Medical Liability
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Appendix D

Hospital and Physician Malpractice

Insurance Policies and Costs

Hospital and physician insurance coverage and costs can vary greatly. This

appendix briefly discusses types of insurance and factors that can affect

their costs.

Purchased Insurance

Contracts and Costs

Several factors influence the cost of purchased malpractice msurance. The
number of claims and the average cost per claim are the primary factors.

However, within the prevailing legal environment, hospitals and
physicians can reduce the cost of their premiums by purchasing insurance

policies with characteristics that allow them to retain risk or to defer costs

to future years.

One malpractice policy characteristic that influences the cost of insurance

is the amount of coverage provided. Typically, medical malpractice

insurance policies have a dollar limit on the amount that the insurance

company will pay on each claim against the hospital or physician (per

occurrence limit) and a dollar limit for ail claims against the insured

(aggregate limit) for the policy period. For example, limits coverage of

$1 million/$3 million means that the insurer will pay up to $1 million on a

single claim and up to $3 million for all claims during the policy period.

The higher the limits, the more costly the pohcy. However, since small

claims occur more frequently then large ones, the cost per dollar of

coverage decreases as the coverage limits mcrease.

A deductible provision can also influence the cost of purchased insurance.

Under a policy with a deductible provision, an insurer is liable only for

losses in excess of a stated amount up to the policy limits. For example, if

a hospital incurred a $300,(XX) malpractice loss while insured under a

$1 million per occurrence policy with a $100,000 deductible, the hospital

would pay $ 100,000 of the loss and the insurer would pay $200,000.

Generally, the higher the deductible, the lower the premium.

The type of policy purchased can also influence the cost of medical

malpractice insurance. Generally, malpractice insurance is written on

either an occurrence or a claims-made basis. An occurrence policy covers

malpractice events that occurred during the policy period, regardless of

the date of discovery or when the claim may be filed. A claims-made policy

covers malpractice events that occurred after the effective date of the

coverage and for which claims are made during the policy penod. Because

the risk exposure to the insurer is lower, premiums for claims-made

policies are generally lower during the first year (approximately

25 percent of occurrence policies) but increase to approximate the

GAO/AIMD-M-ie* Medical LUbUltf
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occurrence basis after about 5 years when they mature. To cover claims

filed after a claims-made policy has expired—when, for example, a

hospital changes insurers or after a physician retires, the hospital or

physician must purchase insurance known as "tail coverage," which

insurance company officials stated can cost between 100 percent and

200 percent of the last claims-made poUcy cost.

^olf inciirnnr'A Pn«fQ "^^ minimize the cost of purchased malpractice insurance, mostoeu 11 LdUl <U ICC Kj
medium-size and large hospitals self-insure for smaller settlements and

damage awards. In many cases, these hospitals establish self-insurance

trusts' that they administer themselves or contract with third parties to

administer. Self-insunng hospitals make periiKlic contributions to these

trusts to pay for losses as defined under formi-'l trust agreements.

Generally, the contribution amounts are generally actuarily determined

based upon the estimated present value of future indemnity payments and

expenses.^ Indemnity payments mclude amounts that the trusts will pay

claimants as a result of settlements and damage awards. Elxpenses include

defense attorneys, medical experts, private investigators, court reporters

for depositions, and court costs.

Most self-insuring hospitals purchase "excess" insurance to cover that

portion of large losses that exceeds their self-insurance Umits. Whereas

self-insurance coverage typically pays settlements or damage awards up to

a few million dollars, excess coverage pays up io tens of millions of dollars

above the self-insurance coverage limits. Some hospitals obtain an

additional layer of coverage above their excess layer, often referred to as

"blue sky" coverage, which pays that portion of settlements or damage
awards exceeding the excess coverage limit up to $100 million. Generally,

the higher the limits, the more costly the insurance. However, the cost per

dollar coverage decreases as the limits increase.

Like purchased insurance, hospital self-insurance costs are determined by

the expected number and seventy of claims. However, other factors can

influence self-insurance costs. Costs can vary over time because estimated

future losses may differ fi'om actual losses. If the hospital incurs fewer

losses than expected, the resulting surplus will enable the hospital to

reduce trust contributions. If the hospital incurs more losses than

'Soim hooptuls have eaublntwd capQve iraunncc comfMnies. which optnu bkc wir-innmno
tnata. lo pay for smaller damages and awards

The eaimaud present value a used because the coninbubons are mvested into interes- beanng

sectinucs

GAO/AlMD-St-ia* Medical LUblUtr
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expected, the resulting deficit will force the hospital to increase trust

contributions. Costs can also vary over nine if estimated trust investment

income differs from actual investment income. If trust investments return

a higher or lower yield than expected, hospitals may be able to lower, or

may be required to raise, trust contributions accordingly.

TTninsiirpH T^<vSPS In addition to self-insurance and purchased insurance, hospitals and
physicians can also incur malpracoce Liability costs associated with

uninsured losses. The most common uninsured loss mvolves deductibles

paid by hospitals and physicians that have purchased primary coverage.

Hospitals and physicians are also at nsk for losses that exceed the limits

of coverage. Hospitals and physicians can also incur losses associated

with causes of acQon not covered by policies.

GMVAIMD-M-16* Mc<UcaJ UabUltT
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Mr. Hyde. Well, I thank you very much, Congpfessman Archer,
for your contribution.

[The prepared statement of Mr. Archer follows:]

Prepared Statement of Hon. Bill Archer, a Representative in Congress
From the State of Texas

Mr. Chairman, during our years of service in the Congress, you and I have seen
dramatic changes in the health care marketplace.
We have seen the Government encourage hospital construction and expansion,

with federal aid from the Hill-Burton Program. And we have seen the Government
encourage hospital closures and consolidations, with the pressures for efficiency

forced by the prospective payment system and other Medicare reimbursement
changes.
We have seen the Government work to limit the flow of technological advances

to the marketplace, with the implementation of the Health Planning and Resources
Development Act, Public Law 93-641. And .we have seen the Government recognize
that consumers want, and need, access to the latest medical technology break-
throughs, with repeal of that Act in 1986.

We nave seen doctors, hospitals and other providers attempt to band together to

build efficient, cost-effective delivery systems which extend services to our citizens,

especially those who live in the most under served rural and urban areas. And we
have seen the long arm of the Justice Department and the Federal Trade Commis-
sion reach down to stymie the most effective of those collaborations, in all areas of

our country, large and small.
Evolution of the health care marketplace will continue, and should continue, with

or without a restructuring of our healtn care system. Effective and creative alliances

will be forged among all types of health care providers in all areas of this country.

I believe that government should be a catalyst for such alliances, rather than an
impediment to their formation. I believe that it is the function of government to fos-

ter the provision of quality health care services and competition in the marketplace,
rather than to concoct burdensome mandates and other disincentives that drive up
the cost of care and price it out of the marketplace for many.
Mr. Chairman, your bill, H.R. 2925, the Antitrust Health Care Advancement Act,

of which I am proud to be the first cosponsor, is a modest, but necessary measure
to ensure that all providers in the health care marketplace have the opportunity to

pursue appropriate alliances that will provider better services and lower costs for

health care consumers.
The committees on which we serve. Ways and Means and the Judiciary, have held

many hearings over the past few years examining the role of our antitrust laws and
how they can harm those who receive health care services, rather than protect

them.
We have heard countless stories of costly duplications of services and unnecessary

care. Our study of this issue has forced us to question the Government's motive in

challenging provider networks.
Is it against our citizens' interest to see these providers combine and improve

their efficiency?

Is it against our citizens' interests for these networics to effect millions of dollars

in cost savings while eliminating duplicative services, staffing and unnecessary
care?

Or, more importantly, is it against our citizens interests for the Government to

spend millions on needless investigation and litigation, millions which could have
been spent on patient care, to satis^' a Washington witch hunt?
As responsible Members of Congress who would like to see improvements to our

health care delivery system, both now and in the future, we cannot stand by and
allow the Federal Trade Commission and the Justice Department to drive up health

care costs through such unwarranted antitrust actions. We cannot stand by while

uncertain regulatory evaluation processes create a chilling effect on providers trying

to form cost-effective provider sponsored networks.
While I applaud the administration's attention to developing guidelines, I am con-

cerned that their efforts offer little in the way of antitrust clarity. The administra-

tion has ofTered general operating guidelines, but they are vague, nonbinding and
have no effect whatsoever in reducing the costs of private party antitrust litigation.

I believe, Mr. Chairman, you have crafted modest statutory change which will

both continue Federal protections against self-serving monopolies and institute the
measure of flexibility necessary to foster provider sponsored networks and organiza-
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tions that allow additional choices for consumers in the health care marketplace and
stimulate the formation of pro competitive cost reducing new "health care products."

Your bill, Mr. Chairman, provides specific criteria that must be met by the pro-

vider network—it provides clarity and specificity that are unknown in the arbitrary

rules promulgated by the Department of Justice and the Federal Trade Commission,
today. It doesn't guarantee permissibility under antitrust laws, but ensures that

providers are not stifled simply because they do not meet unknown "black box" cri-

teria. Secondly, your bill mandates that the Department of Justice and the Federal
Trade ConMnission will specify their enforcement policies and analytical principles

for provider networks—eliminating uncertainties that have plagued us for years.

It is abundantly clear to me that the Federal Goverrunent needs to take inune-

diate action to clarify the rules of the game so that those in the health care conunu-
nity who wish to undertake alliances are assured a stable, predictable playing field.

Your bill, Mr. Chairman, does just that.

Mr. Chairman, before I leave, I would also like to express my strong support for

medical liability reform, including medical product liabilitv reform. Along with anti-

trust, malpractice is one of the main cost drivers of our health care system today.

And like antitrust, our tort system fosters costly duplication of health care services

and unnecessary medical care.

Last year, the General Accounting Office reported on the second phase of a study
that I requested which examined and attempted to quantify the cnief cost drivers

of our health system. One of the cost drivers that was identified as significant by
the study participants was medical liability costs. The study participants listed pre-

mium costs, liability related administrative costs, staffing, e<][uipment, supplies, clin-

ical protocols, and other direct and indirect liability expenditures. GAO found that

most studies of malpractice costs, including the Office of Technology Assessment
and Congressional Budget Office studies did not identify areas other than premiums
as even potential contributors to medical liability costs. It is inaccurate not to ac-

knowledge the existence of these additional factors.

There is no doubt that high malpractice costs effect eflicient delivery of health

care. At times, these costs can make the difference between care and no care at all.

Obstetrical malpractice premiums remain among the highest liability premiums in

the country. These extraordinary high premiums have been shown to be a primary
factor contributing to a shortage of medical care services. In 1995, eight Texas coun-

ties had no obstetrician/gynecologist. In addition, thirty-six other Texas counties had
fewer than twenty obstetrician/gynecologists per one hundred thousand Texans.
This means that, in forty-four counties or about twenty percent of all counties in

Texas, women were less likely to receive cost saving prenatal and other primary

care.

In conclusion, I believe that we must make changes to our antitrust laws and to

our tort system. We must set aside partisan politics and create laws that are in the

best interest of all Americans. The changes that will allow increased consumer
choice and lower consumer prices in the health care market place are apparent in

the Hyde Antitrust Health Care Advancement Act. The needed malpractice reforms

have already been passed bv the House.
Mr. Chairman, we must be diligent in our efforts to see that these changes occur.

I look forward to working with you and our colleagues in the Senate to ensure pas-

sage of these important legislative initiatives prior to the a4joumment of the 104th

Congress.
Thank you again, Mr. Chairman, for the opportunity to testify today.

Mr. Hyde, The eentleman from California, the very distinguished

member of the Ways and Means Committee, Congressman Pete

Stark.

STATEMENT OF HON. FORTNEY PETE STARK, A REPRESENT-
ATIVE IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. Stark. Thank you, Mr. Chairman, and it's indeed a pleasure

to testify before this committee.
As the Chair knows, I grew up in Mr. Sensenbrenner's home

State as a Republican admiring Teddy Roosevelt and Bob
LaFollette, and I'm sure that I can still find that spirit of fairness

and trust-busting in this committee, if not in ewerw committee of

the House. And it is in that spirit of my former life that I would
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like to suggest, respectfully, that H.R. 2925 is anticompetitive and
anticonsumer.

Physicians can join together and agree on price and other terms
so long as they integrate by sharing financial risk. The Mayo Clin-

ic, the Cleveland Clinic, and many others have integrated and are
now competing in virtually every market in the country without
any special preferences under antitrust. My physician friends, all

three of them—[laughter]—tell me that this bill is necessary to

allow them to practice medicine creatively, that weakening anti-

trust law is necessary to the formation of provider-based networks;
1 think that's a ludicrous argument.

Physician networks are blossoming all over the country without
any changes in antitrust law. Most importantly, antitrust enforce-

ment policies were designed to protect the consumer, not the physi-

cian. What the AMA is really asking for is the ability to compete
outside the free market principles by which every other competitor
in this country has to operate. When did we stop thinking of our
medical system in terms of keeping patients healthy and well, and
when did we get to the point where we think of our medical system
as a fiercely competitive business in which the survivors con-

centrate on making tremendous amounts of money? The goal isn't

health care anymore; it's stockholder interest. We're talking about
relief for physicians, the highest paid group of professionals, higher
even than trial attorneys in this country.

There is an empire being built by physician investors in for-profit

hospitals—they are related issues because each addresses the phy-
sician's ability to creatively practice medicine and to organize into

structures that buy and sell patient referrals like pork bellies on
the Chicago Exchange. Columbia HCA, the Nation's largest for-

profit hospital chain, is a perfect example. It is the PAC man of the
industry, gobbling up nonprofit hospitals. I just received a legal up-

date from a newsletter about a class action suit against Columbia,
who is offering physicians—in some cases I think illegal incen-

tives—to refer only to their own home care agencies, really hurting
small businesses in every community in which they open and begin

to expand.
These are the people we should be protecting—the small, inde-

pendent business person who can innovate, who can provide cre-

ative and family service that benefits the community. I think this

is the issue that we overlook. As the Chair knows, I am not a law-
yer, but I am concerned about our ability to have creative health

care expand in this country, but not by just making physicians
wealthier.

The case of malpractice was raised. It's about $2.5 billion; 1 or

2 percent is the maximum that malpractice costs and half of that

is not negligence. Going to the hospital is a very dangerous trip.

You're apt to get hurt. Now, if a doctor negligently causes that, it

seems to me they should do their own callbacks. If it's not neg-

ligent, somebody should pay. If people don't have insurance, it be-

comes a public cost and burden. I urge you when you think of mal-
practice to not only think of the embarrassment to a doctor, but of

the cost to the patients who undertake a very uncomfortable, often

dangerous journey. The patient should be protected.
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So physicians have got to remember one thing: if they want to

compete, there was a guy named Adam Smith. We now have more
physicians in this country than ever before and they're making
more money than ever before. That isn't how it works. They may
have to learn to compete by making a Httle less money, by drop-

ping the cost of their services to get more business. And to give

them a shelter from antitrust is not, in my opinion, the way to pro-

tect the consumer, the patient who is least apt to be able to fend
for him or herself in this melee of health care.

Thank you, Mr. Chairman.
[The prepared statement of Mr. Stark follows:]

Prkpared Statement of Hon. Fortney Pete Stark, a Representative in

Congress From the State of California

Mr. Chairman and Members of the Committee, I am pleased to appear before you
today to present testimony concerning recent efforts to reform antitrust law and
medical malpractice law.

H.R. 2925 IS anti-competitive AND ANTI-CONSUMER

H.R. 2925 is an attempt to change federal and state antitrust laws to allow more
lenient treatment of loosely affiliated provider-based health care networks. This
antitrust bill is anti-competitive, anti-consumer, and anti-states' rights. It is costly

and unnecessary.
My physician friends tell me this bill is necessary to allow them to practice medi-

cine "creatively*—that weakening of antitrust law is necessary to the formation of

provider-based health care networks. This is a ludicrous argument. A burst of legiti-

mate physician networks has formed across the country recently without any
changes m antitrust law.

Physicians can join together and agree on price and other terms, so long as they

"integrate" by sharing financial risk. Numerous physician grouos, including the re-

nowned Mayo Clinic and the Cleveland Clinic, nave successfully "integrated" and
are now competing in virtually every market in the country. These multi-specialty

physician group practices were formed under existing antitrust laws, without special

preferences.
Most importantly, antitrust enforcement policies were designed to protect consum-

ers, not competitors. Physicians don't need special antitrust preferences—joint ven-

tures arranged bv like competitors in every other industry are subject to essentially

the same level of scrutiny as physician sponsored networks. What the AMA is reallv

asking for is the ability to compete outside the free market principles by which

every other competitor must abide.

When you loosen integration requirements, as this bill allows, consumers are

harmed because it reduces the incentives for providers to compete. Proponents of

this bill would say that current integration reauirements prevent the formation of

physician-sponsored plans, but this isn't true. What current requirements prevent

is price-fixing, boycotts and other forms of anti-market activities.

When did we stop thinking of our medical system in terms of keeping patients

well or helping them get better? How did we get to this point—the point where we
think of our medical system as a fiercely competitive business in which survivors

concentrate on making tremendous amounts of money.
'The goal isn't heal&i care anymore—it's care of the stockholder interest. Today

we are talking about 'VelieP from antitrust laws for physicians. But there's another

important diapter to this stoiy—an empire being built bv physician investors in for

profit hospitals. They are related issues because each addresses a physician's ability

to "creatively" practice medicine—to organize into structures that buy and sell pa-

tients while profits are made for the physicians involved.

PSOS ALREADY CREATING TRUST PROBLEMS

Weaker Antitrust Laws are Totally Inappropriate: Example of Columbia Hospital

Chain
Columbia HCA, the nation's largest for-profit hospital chain is a oerfect example

of this phenomena. 'This organization is characterized as the PAC-MAN of the in-

dustry—gobbling up non-profit hospitals as it expands its market share in a commu-
nity. Nationwide, Columbia HCA is riding high from dozens of acquisitions of hos-
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pitals that have made it not only the biggest (with 355 hospitals) but also one of

the wealthiest for-profit chains with $18 billion in annual revenue.
The questionable practices of Columbia HCA are numerous, but one issue is par-

ticularly important to today's discussion. In Florida, health care oflicials cited the

possibility that Columbia hospitals engage in cream-skimming. They allege that doc-

tors, who own stakes in Columbia facilities, send the most profitable patients

there—and steer less-profitable patients to the public and charity hospitals. Colum-
bia HCA and its doctor affiliates are in the busmess of building medical trusts and
destroying public and non-profit hospitals who take the tougher, less profitable

cases. We need stronger antitrust laws, not weaker ones.

As for-profit, physician investor health care entities continue to expand their mar-
ket share, who will take care of the poor? When the Columbia HCA, the PAC MAN
of the industry, enters a community, buys and then closes the only community-
based, not-profit hospital, who will treat the uninsured?
Columbia continues on its path to greater market share in many communities.

Isn't the flexibility seen in the physician-investor structure the same type of "flexi-

bility" being sought today? The AMA wants flexibility to "creatively" practice medi-
cine—to creatively make money—but until we have universal health coverage, some-
one must continue to worry about the uninsured and the underinsured.

In his testimony, Robert Pitofsky, Chairman of the FTC states:

"Let me emphasize that it is not the Commission's role—and neither is it our de-

sire—to drive market developments in any particular direction. Rather, our goal is

to deter private restraints that limit the range of options available, or raise prices,

to consumers."
If patients are sent to one facility based on their profitability to that physician,

this is a limit on a consumer's choice. In the words of Mr. Pitofsky, this consumer,
although perhaps an uninsured consumer, is faced with "private restraints that

limit the range of options available." I hope the FTC watches this phenomena close-

ly.

DON*r WEAKEN MALPRACTICE LAWS

I strongly urge the Committee not to weaken the current malpractice laws. The
American consumer and patient is being subjected to an entirely new world of medi-
cine. Government agencies are totally unprepared to protect the consumer in this

new medical world. Therefore we must not abandon the protections provided by the

judicial system.
In the past, doctors and hospitals often did harm by doing too much or bv doing

it erroneously. Under the fee-for-service indemnity insurance system, they had an
incentive to do more—often more than they should have. But there was no question

that they were trying to help the patient as best they knew how—and in the process

were making money.
In the new world of managed care and HMO's, the financial emphasis has been

totally reversed: you can maie money by doing nothing, by not ordering tests, by
not doing surgery.

As awful as the first system could be, I submit that these new incentives to under
serve will lead to countless deaths and injuries as doctors and hospitals deny treat-

ment. Government agencies are geared to fighting the fraud of abusive over treat-

ment. They are not yet prepared to detect the malpractice of under treatment. As
the OTA wrote in a study, 'TIealth care reform may change financial incentives to-

ward doing fewer rather than more tests and procedures. If that happens, concerns

about malpractice may act to check potential tendencies to provide too few services."

I could offer dozens of examples of the malpractice of under-treatment. I would
just like to submit for the Record, two items. The first is the editorial from The Hill

of February 21, 1996 describing what happened recently to a Senate staffer, Vicky
Collins, at the hands of her HMO. (I disam-ee with the editorial that the provisions

in the vetoed Medicare bill would have done much to help; they are entirely too

weak.)
The second is a portion of a letter I received from a constituent in Newark, Cali-

fornia, that descrioes her and several friends* experience with breast cancer and
HMO's.

After reading these items, I do not understand how you can be considering weak-
ening the malpractice laws.

WE SHOULD CONCENTRATE ON SOLVING THE PROBLEM OF TOO MUCH MALPRACTICE

There is a malpractice crisis—there is too much of it! You have seen the estimates

from the Harvard study and others. It is estimated that of the 40 million hospital

admissions per year, 400,000 patients or 1% suffer preventable injuries from sub-

24-740 96-13



382

standard care. 50,000 of these people die from that "care." The other 350,000 suffer

non-fatal ityuries resulting in 30 days disability or longer. Yet only 2% of these inci-

dents—8,000 cases—come to a malpractice trial. I would note other studies estimate
the number of fatalities to be higher, perhaps as much as 80,000 to 180,000 unnec-
essary deaths per year throughout the health care system.
These malpractice cases are the true cost to our economy and society. Malpractice

insurance premiums and settlements account for less than 1% of our nation s medi-
cal bill. As for unnecessary defensive medicine, in the new age of managed care,

that is the very last thing we have to worry about. The OTA, CBO and other objec-

tive scholars who have studied the defensive medicine issue have never found it to

be a significant cost or a clear-cut issue. (If members are worried about unnecessary
medical testing and referrals, I urge them to oppose the provisions in the Repub-
lican Medicare Budget bUl which weaken the physician anti-referral laws. Innumer-
able studies have shown that when a doctor has a financial interest in a testing or
other facility, he will refer far more tests and more expensive tests. The CBO esti-

mates that the weakening provisions in the Republican bill will cost Medicare alone

at least $200 million over the next few years.)

Some will cite the California MICRA law (Medical Injury Compensation Reform
Act) as a model for the nation and a law that has helped hold down costs in Califor-

nia. I don't agree. It has prevented lower income people, women, children, and oth-

ers who do not have a strong economic earnings potential from obtaining legal coun-

sel and help in pursuing blatant malpractice cases. As for costs, California has con-

sistently remained a very high cost health care state, and I doubt that many of you
would want to trade your state's health costs with California's.

Until we find better ways to make health care providers more "quality and care

conscious," I believe the threat of a malpractice case can help deter careless and cal-

lous errors. Weaker malpractice laws are likely to lead to more careless practice.

Society will end up with much larger costs io needless disabilities and deaths.

ANTITRUST RELIEF NOT THE ANSWER TO DISCIPLINING BAD DOCTORS

To combine antitrust relief for providers with malpractice relief would be the ulti-

mate legislative malpractice.

Doctors and medical societies already fail miserably to discipline members they
know to be deficient and dangerous. On a per capita basis, I suspect that the House
Ethics Committee has a better ratio of discipline than the nation's good old-boy net-

work of doctors.

Some doctors will argue they need antitrust relief in order to act against a fellow

doctor. I think it is a terrible gamble to take that argument. The history of the AMA
on dealing with minorities, their fight against chiropractors and the history of

women in medicine makes one think that antitrust relief will be used more to sup-

port the dominant "culture" than to improve quality.

It is true that the 1986 data bank legislation has not worked well, because of

problems with the slander and libel laws and because of questions of due process.

The failure of that legislation to protect doctors against reporting malpractice should

not be an excuse for a general weakening of the antitrust laws.

The most opposition I have ever had to a legislative proposal was my bill to re-

quire periodic recertification or re-testing of physicians. The violent reaction against

tnis bill which was designed to improve quality and weed out incompetent physi-

cians was absolutely astounding. As another example of the fight against quality,

a group of back surgeons currently has a vendetta against the Agency for Health
Care Policy and Research and has helped cause serious reductions in its budget be-

cause the Agency dared suggest in a peer-review scientific report that back surgery

was oflen useless or dangerous and that sometimes it made sense to use a chiro-

practor.

I mention these examples to make the point: Until the medical community cooper-

ates better in weeding out malpracticing doctors and is more supportive of efforts

to improve quality, they do not deserve malpractice or antitrust relief.

Mr. Hyde. Well, I thank you, Congressman Stark.

We're going to have a question period, but it is my firm belief

that the legislation before us does not immunize people from the

antitrust laws; it merely changes the per se to rule of reason. So
they're still subject to the antitrust laws, but under a different

standard.
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Mr. Stark, The chairman, as he is so apt to do, has just stripped
away my veil of intelHgence and exposed the ignorance of the law
that I carry with me.
Mr. Hyde. Would the court reporter write that up, please?

[Laughter.]
Mr. Stark. As I say, I make the case that proceeding to weaken

antitrust, one should be very cautious to protect the patient's right.

Mr. Hyde. Well, I agree.
Mr. Stark. You have now reached the limit of my ability to plead

for your indulgence in that area.

Mr. Hyde. I would welcome the gentleman to the side of defend-
ing the use of vouchers for schools, thinking of the kids instead of

the system, because that's the argument you have just made and
effectively, I might add persuasively, that we ought to think of the
patients as well as the system and the doctors, and I would like

to think of the kids having some options to get a decent education
and not always be protecting the system. Just a wild, random
thought.
Mr. CONYERS. Yes, Mr. Chairman? While we're indulging in wild,

random thoughts?
Mr. Hyde. How appropriate, Mr. Conyers. [Laughter.]

Mv. Conyers. Following your lead, could I just point out that

giving out these wonderful vouchers for kids, what happens when
you run out of the few good schools and then everybody is holding
a voucher for the kids?
Mr. Hyde. Some kid is getting a decent education who isn't get-

ting one now.
I^r. Conyers. Well, guess what? Some are getting it right this

minute as you tell me they aren't.

Mr. Hyde. Well, let's build more private and parochial schools

then.
Mr. Conyers. Well, how about building more good public

schools?
Mr. Hyde. We've been trying that for billions of dollars a year

for years.
Mr. Conyers. Well, let's hold a hearing on it, what do you say?

Mr. Hyde. Will someone call for order here, please?

Thank you.
Well now hear from our good friend. Bob Goodlatte, the Con-

gressman from Virginia, who is one of the most valuable members
of this full committee, and we welcome your comments. Congress-
man Groodlatte.

STATEMENT OF HON. BOB GOODLATTE, A REPRESENTATIVE
IN CONGRESS FROM THE STATE OF VIRGINIA

Mr. Goodlatte. Well, thank you, Mr. Chairman. And I appre-

ciate the opportunity to participate. [Laughter.]

Actually, I want to thank you for the opportunity to testify re-

garding my bill, H.R. 2938, the Charitable Medical Care Act, and
I do have a statement for the record, but I also would like to speak
for a few moments about it.

This bill deals with a problem in the medical liability area that

is narrowly crafted and it creates for free medical clinics attempt-
ing to recruit health care professionals to volunteer their services
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a better opportunity to do so. A number of my colleagues on the
Judiciary Committee are original cosponsors of this bill, and I want
to thank Representatives Moorhead, McCollum, Smith, Hoke, and
Bryant of Tennessee for their willingness to take a lead on behalf
of free clinics and the indigent.

This important legislation will make it easier for free medical
clinics to recruit medical professionals to volunteer their services

and enable them to provide care for a greater number of patients.

Free clinics have developed as a privately-funded, grassroots effort

to provide outpatient health services primarily to the working poor.

There are over 200 free clinics in the United States which have
evolved with no Federal support and with little local government
support. My district is privileged to be the home of several out-

standing free clinics, including one of the finest free clinics in the

country, the Bradley Free Clinic of Roanoke, VA. The Bradley Free
Clinic is also headquarters of the Free Clinic Foundation of Amer-
ica which has been working to provide services to assist and estab-

lish free clinics across the country.

My friends at the Bradley Free Clinic brought to my attention

the problems free clinics nationwide encounter finding medical staff

willing to volunteer their time and services because of concerns

over medical liability. Retired medical professionals don't have li-

ability coverage and therefore can't volunteer. Actively practicing

medical professionals who would like to provide free care for the in-

digent are discouraged by the possibility it will put their medical

malpractice at risk.

I am in full agreement with a statement made by Chairman
Hyde at yesterday's hearing, that whether this threat of liability is

just a perception, or in fact a reality, it is truly a factor in volun-

teer recruitment. As a result, many low income people do not get

the care they need. In response, I introduced H.R. 2938, which is

similar to legislation passed in Virginia during the 1980's, to ex-

empt health care professionals who provide free services in connec-

tion with a free clinic from liability in simple negligence only. In

fact, Virginia is one of eight States that have laws in place exempt-
ing doctors who voluntarily provide free care, in good faith, from
liability for simple negligence.

While medical liability suits against health care professionals

who volunteer their services at free clinics are very rare, in fact,

the Catholic Health Association will testify that they have not come
across a single reported case of a free clinic or a free clinic volun-

teer being sued. Under this legislation health care professionals

would not be protected if they commit gross negligence or willful

misconduct. In addition, the exemption would only apply if the pa-

tient received the care at no charge, there was no reimbursement
to the health care professional for providing the service, and the

patient had informed consent before the service was rendered that

any liability incurred by their health care provider would be lim-

ited to gross negligence and willful misconduct.

With over 30 million uninsured Americans, the need for pri-

vately-sponsored free clinics and health services has never been

more acute. It is estimated that charitable medical care provides

care to 30 percent of the Nation's uninsured, and is an important

alternative to expensive emergency room care, which is far too
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often the only care available for the uninsured or underinsured.
This legislation would help ensure that free clinics continue to ful-

fill this important role by making it possible for them to attract

volunteers.
Mr. Chairman, I might add, if one might ask, "Why do we need

this legislation if there have been no reported cases," well, it's kind
of like a negative lottery. A retired physician does not want to go
to the great expense of purchasing malpractice insurance simply
for the opportunity to volunteer a few hours a week. On the other
hand, if they do not do it, and they are the one person who gets

it, they're looking at a six-figure or seven-figure potential award
against them that could wipe them out. So they're simply not going
to get involved, and, therefore, there is a shortage of health care
professionals for free clinics that we need to change by encouraging
this.

And I also want to say a good word for our fi-iend Mr. Porter's

legislation, which is headed in the same direction. His is broader;
it covers more than free clinics; it covers all volunteers. I think
mine goes deeper in targeting what I think is needed for free clin-

ics in that it gives the coverage to the health care provider as well

as the clinic itself. And it gets right to the heart of doing it right

now. He noted that this was an emergency and this legislation will

most quickly address that emergency.
Thank you, Mr. Chairman.
[The prepared statement of Mr. Groodlatte follows:]

Prepared Statement of Hon. Bob Goodlatte, a Representative in Congress
From the State of Virginia

Mr. Chairman, I thank you for the opportunity to testify on my bill, H.R. 2938,
the Charitable Medical Care Act and for holding these hearings to identify the prob-

lem that medical liability creates for free medical clinics attempting to recruit

health care professionals to volunteer their services.

A number of my colleagues on the Judiciary Committee are original cosponsors
of this bill. I want to thank Representatives Moor head, McCollum, Smith, Hoke and
Bryant of Tennessee for their willingness to take a lead on behalf of free clinics and
the indigent. This important legislation will make it easier for free medical clinics

to recruit medical professionals to volunteer their services and enable them to pro-

vide care for a greater number of patients.

Free clinics have developed as a privately funded, grass-roots effort to provide out-

patient health services primarily to the working poor. There are over 200 free clinics

m the United States which have evolved with no federal support and little local gov-

ernmental support.
My District is privileged to be the home of several outstanding free clinics includ-

ing one of the finest free clinics in the country, the Bradley Free Clinic of Roanoke,
Virginia. The Bradley Free Clinic is also headquarters of the Free Clinic Foundation
of America, which has been working to provide services to assist and establish free

clinics across the country.

My friends at the Bradley Free Clinic brought to my attention the problems free

clinics nationwide encounter finding medical staff willing to volunteer their time
and services because of concerns over medical liability. Retired medical professionals

don't have liability coverage and therefore can't volunteer. Actively practicing medi-
cal professionals who would like to provide free care for the poor are discouraged
by tne possibility that doing so will put their medical malpractice coverage at nsk.
I am in full agreement with a statement made by Chairman Hyde at yesterday's

hearing that whether this threat of liability is just a perception or in fact a reality,

it is truly a factor in volunteer recruitment. As a result, many low income people
don't get the care they need.

In response I introduced H.R. 2938 which is similar to legislation passed in Vir-

ginia during the 1980s to exempt health care professionals who provide free services

m connection with a free clinic from liability for simple negligence only. In fact, Vir-
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ginia is one of eig^t states which have laws in place exempting doctors who volun-
tarily provide free care in good faith from liability for simple negligence.
While Medical liability suits against health care professionals who volunteer their

services at free clinics are very rare, in fact the Catholic Health Association will tes-

tify that they have not come across a single reported case of a free clinic or a free

clinic volunteer being sued, under this legislation health care professionals would
not be protected if they commit gross negligence or willful misconduct. In addition,

the exemption would only apply if the patient received the care at no charge, there
was no reimbursement to the health care professional for providing the service and
the patient had informed consent before the service was rendered that any liability

incurred by their health care provider would be limited to gross negligence and will-

ful misconduct.
With over 30 million uninsured Americans, the need for privately sponsored free

clinics and health services has never been more acute. It is estimated that chari-

table medical care provides care to 30 percent of the nation's uninsured and is an
important alternative to expensive emergency room care which is far too often the
only care available for the uninsured or underinsured. This legislation would help
ensure that free clinics continue to fulfill this important role by making it possible

for them to attract volunteers.
Thank you Mr. Chairman.

Mr. Hyde. Well, I thank the gentleman very much for his con-
tribution.

I might say that I misspoke to Congressman Stark. There will

not be a question period of the Members of Congress, so I didn't

want you to be waiting around for that if you had other things to

do.

Mr. Archer Thank you, Mr. Chairman.
Mr. Hyde. You bet.

Our next witness we're very pleased to have with us this morn-
ing. Senator Mitch McConnell from Kentucky. He is the author of

two bills in the Senate: the Volunteer Protection Act, that's S.

1435, and the Health Care Liability Reform Act, which is S. 454,
which relate to these issues. I'm sure Senator McConnell's input on
these two subjects will be of great benefit to the committee.

Senator McConnell.

STATEMENT OF HON. MITCH McCONNELL, A SENATOR IN
CONGRESS FROM THE STATE OF KENTUCKY

Mr. McCo>fNELL Thank you very much, Mr. Chairman. I appre-
ciate the chance to take a couple of minutes here just to outline

those two issues.

During the 1994 national conversation on health care. Congress
rejected very vividly, as we all recall, the dismantling of the world's

best health care system. We did, however, learn that there are as-

pects of our medical system that need to be changed and today I'd

like to address one important component, the health care liability

system.
Our medical liability system impedes access to quality health

care and rewards some people who take their chances in the law-

suit lottery. A few facts are notable. A half a million rural women
can't find an obstetrician close to their homes and most of those

truly injured don't get fairly compensated when only 43 cents of

every dollar spent in the liability system actually goes to the pa-

tients. Last year I, along with Senators Lieberman and Kasse-

baum, introduced a bill, S. 454, to change the medical liability sys-

tem in a way that would ensure those who are injured get fully and
fairly compensated, to make quality health care more accessible,
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contain costs, strengthen the doctor-patient relationship, encourage
medical innovation, and promote patient safety.

Senator Kassebaum held a hearing on our bill and the Labor
Committee reported it out last April. When the Senate considered
product liability reform, I offered our medical liability bill as an
amendment; it passed the Senate but could not withstand a fili-

buster against the final product liability product which had been
enhanced, not only by a punitive damage cap, but also by the medi-
cal liability amendment. So we had to strip that out in order to get
60 votes to get it cleared out of the Senate. Without going into the
details of my bill, let me suggest some items for your consideration
as you evaluate how to approach the needed changes to our medi-
cal liability system.

First, any reform effort should apply to all aspects of the health
care system: doctors, hospitals, and drug and device manufactur-
ers. The standards must be the same for all parties in the health
care delivery system or else we will clearly create more litigation

when injured parties bring multiple lawsuits for the same neg-
ligence. And, more litigation enriches only the lawyers, as we all

know, not the injured parties.

Second, our legal system must stop rewarding those who overuse
and abuse the health care system. While the injured party should
be made whole economically, the patient should only be paid once
for injuries suffered, not once from insurance and a second time
from a lawsuit. And punitive damages should reflect punishment of
the defendant, not a windfall to the injured party based on some
multiple of excessive medical expenses.

Third, the fortunes of the legal profession should not be linked
to those of their clients. In a perverse incentive structure lawyers'
contingent fees depend on hitting the jackpot and thus continuing
the lawsuit instead of settling it. Lawyers' contingent fees should
be capped or be permissible only in those cases where a lawyer
takes a risk in taking the case to trial.

Fourth, we must develop a system for those injured who want
prompt payment and those responsible parties who are willing to

pay without protracted litigation. Some forms of alternative dispute
resolution may accomplish this, but I favor a system called Early
Offer which Congressman Gephardt, interestingly enough, called

about a decade ago a proposal to make the medical malpractice re-

covery system cheaper, more rational, and fair. Senator Spencer
Abraham and I included Early Offer in our bill, S. 300, which is

a comprehensive legal reform initiative.

Finally, some consideration should be given to the impact of the
recent extension of the Federal Tort Claims Act to medical mal-
practice claims arising in federally-funded community health cen-
ters. This may provide a possible reform for other federally-pro-

vided health care.

Let me just briefly turn to another aspect of the legal crisis; that
is, those who are victimized by lawsuits who are essentially selfless

volunteers who help at worthy organizations and institutions.

When the legal ensnares these individuals, this results in too many
people pointing fingers and too few offering a helping hand.

Last year I introduced another bill, S. 1435, to create immunity
under certain conditions for those who volunteer—this is very nar-



388

rowly crafted—^for those who volunteer for nonprofit organizations.

As long as volunteers act within the scope of their responsibilities,

are properly licensed or certified where necessary, and do not cause
harm willfully, they could not be held liable for harm. Of course,

the organization or institution could still be held accountable for

damages negligently inflicted. I've been working with Congressman
Porter on this initiative, and while our proposals take different ap-

proaches, our goal is the same: to eliminate the lawsuit burden
from the caring citizens who give their time and service to their

communities.
Mr. Chairman, we've created a litigious society which drains

scarce economic resources from more productive uses. In the health

care arena the adversary process drives doctors from certain spe-

cialties and it keeps advanced medical technologies and products
from the patients who need them. The health care liability system
can be changed to reverse these trends and at the same time put
more money in the hands of injured parties. Our legal system, in-

cluding the health care liability system, is suffering from
"lawsuitenitus," according to one editorial cartoonist. The cure has
to be taken by Congress, a strong dose of legal reform. I think

these hearings we're having, Mr. Chairman, are a great idea and
I look forward to seeing what products you've produced.
Thank you very much.
[The statement of Mr. McConnell follows:]

Prepared Statement of Hon. Mitch McConnell, a Senator in Congress From
THE State of Kentucky

Mr. Chairman and members of the Committee, thank you for inviting me to tes-

tify on the legal aspects of our health care system. During the 1994 "national con-

versation" on healtn care. Congress rejected the dismantling of the world's best

health care system. We did, however, learn that there are aspects of our medical

system that need to be changed, and today, I would like to address one important

component: the health care liability system.

Our medical liability system impedes access to quality health care and rewards

some people who take their chances in the "lawsuit lottery."

A few facts are notable: Half-a-million rural women can't find an obstetrician close

to their homes. And, most of those truly injured dcn't get fairly compensated when
only 43 cents of every dollar spent in the liability system goes to the patients.

Last year, I, along with Senators Lieberman ana Kassebaum, introduced a bill (S.

454) to change the medical liability system in a way that would ensure those who
are injured get fully and fairly compensated; make quality health care more acces-

sible; contain costs; strengthen the doctor-patient relationship; encourage medical

innovation; and promote patient safety.

Sen. Kassebaum held a hearing on our bill and the Labor Committee reported it

out last April. When the Senate considered product liability reform, I offered our

medical liability bill as an amendment. I'm pleased to say that we had a majority

of the Senate support the amendment, but unfortunately, my amendment could not

withstand a filibuster on the final product liability bill by those trial lawyer support-

ers who populate the Senate.
Without going into the details of my bill, let me suggest some items for your con-

sideration as you evaluate how to approach the needed changes to our medical li-

ability system.
First, any reform effort should apply to all aspects of the health care system:

doctors, hospitals and drug and device manufacturers. The standards must be

the same for all parties in the health care delivery system or else we will clearly

create more litigation when injured parties bring multiple lawsuits for the same
negligence. And more litigation enriches only the lawyers, not the injured par-

ties.

Second, our legal system must stop rewarding those who overuse and abuse

the health care system. While the injured party should be made whole economi-

cally, the patient should only be paid once for injuries suffered, not once from



389

insurance and a second time from a lawsuit. And, punitive damages should re-

flect punishment of the defendant, not a windfall for the injured party, based
on some multiple of excessive medical expenses.

Third, the fortunes of the legal profession should not be linked to those of
their clients. In a perverse incentive structure, lawyers' contingent fees depend
upon hitting the jackpot, and thus, continuing the lawsuit instead of settling

it. Lawyers contingent fees should be capped or be permissible only in those
cases where the lawyer really takes a risk in taking the case to trial.

Fourth, we must develop a system for those injured who want prompt pay-
ment and those responsible parties who are willing to pay, without protracted
litigation. Some forms of alternative dispute resolution may accomplish this, but
I favor a system called "early offer" which Congressman Gephardt called a pro-
posal to make the medical malpractice recovery system "cheajier, more rational
. . . and fair" when he first introduced it a decade ago. Sen. Abraham and
I included "early offer" in our bill, S. 300, which is a comprehensive legal reform
initiative.

Finally, some consideration should be given to the impact of the recent exten-
sion of the Federal Tort Claims Act to medical malpractice claims arising in fed-

erally-funded community health centers. This may provide a possible reform for

other federally-provided health care.

Let me turn to another aspect of the legal crisis—those who are victimized by law-
suits: the selfless volunteers who help worthy organizations and institutions. When
the legal system ensnares these individuals, the result is too many people pointing
fingers and too few offering a helping hand.

Last year, I introduced another bill (S. 1435) to create immunity, under certain
conditions, for those who volunteer for non-profit organizations. As long as volun-
teers act within the scope of their responsibilities, are properly licensed or certified,

where necessary, and do not cause harm willfully, they could not be held liable for

harm. Of course, the organization or institution could still be held accountable for

any damages negligently inflicted.

I have been working with Congressman Porter on this initiative and while our
projxjsals take different approaches, our goal is the same: to eliminate the lawsuit
burden from the caring citizens who give their time and service to their commu-
nities.

Mr. Chairman, we've created a litigious society which drains scarce economic re-

sources from more productive uses. In the health care arena, the adversary process
drives doctors from certain specialities, and it keeps advanced medical technologies
and products from the patients who need them. The health care liability system can
be changed to reverse these trends and, at the same time, to put more money in
the hands of injured patients.

Our legal system, including the health care liability system is suffering from
"lawsuitenitus," according to one editorial cartoonist. The cure has to be taken by
Congress—a strong dose of legal reform.

Mr. Hyde. Thank you very much, and we've appreciated having
your contribution.

Our next panel of witnesses will be testifying principally on H.R.
2925, the Antitrust Health Care Advancement Act of 1996. The ex-

ception to this is Dr. Nancy Dickey, who appears on behalf of the
American Medical Association. Dr. Dickey will be presenting the
AMA's position on medical malpractice liability reform and volun-
teer liability as well. Dr. Dickey was elected chair of the AMA's
Board of Trustees November 1995, having previously served as its

vice chair. She is a board-certified family physician from Texas.
On behalf of the American Association of Nurse Anesthetists, we

have Ms. Gayle McKay with us today. Ms. McKay is the associate
program director for the Abbott Northwestern Hospital School of
Anesthesia in Minneapolis. She is a registered nurse and a cer-

tified registered nurse anesthetist.

Speaking on behalf of the Group Health Association of America/
American Managed Care and Review Association is Margaret
Metzger. Ms. Metzger is the senior vice president and corporate
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general counsel for Tufts Associated Health Plan headquartered in

Massachusetts.
We also have Prof, Clark Havighurst with us today. Professor

Havighurst is the William Neal Reynolds Professor at Duke Uni-
versity School of Law. He has taught courses in health care law
and policy and antitrust law and has written several articles on
antitrust issues related to the health care field.

And so we will proceed with, we'll go from this side to that side

saving the best for last, as the wedding feast at Canna did, and so

we'll proceed with vou, Ms. Dickey, not that you're not the best,

too. Go ahead. I had to wiggle out of that one.

Mr. CoNYERS. That was pretty rough.
Mr. Hyde. Mr. Conyers was kicking me, I might add.

STATEMENT OF NANCY DICKEY, M.D., CHAIR, AMERICAN
MEDICAL ASSOCIATION BOARD OF TRUSTEES

Dr. Dickey. Thank you very much, Mr. Chairman.
My name is Nancy Dickey. I am a practicing family physician

and the program director for the family practice residency training
program at Texas A&M University College of Medicine. I also serve

as chair of the American Medical Association's Board of Trustees.
I'm pleased to testify today regarding H.R. 2925 and health care

liability reforms. Physicians applaud your continued leadership in

seeking meaningful antitrust and liability reforms. We especially

appreciate your recent introduction of the Antitrust Health Care
Advancement Act of 1996.

Mr. Chairman, we're aware that the Chairman of the FTC testi-

fied yesterday before this committee and we'd like to set the record

straight. First, doctors are not here seeking special treatment. For
years, we've been getting special treatment. For years, the FTC
and the DOJ have analyzed physician joint ventures differently

than joint ventures in any other industry and this must stop. We'd
be satisfied if we could just get equal treatment under the antitrust

laws.
Second, there's a very real problem here. The agencies are using

antitrust enforcement policy to restrict competition by physicians.

This is especially true of those physicians who wish to offer prod-

ucts with a high degree of patient choice, such as PPO's. Those
physician networks that exist or have been approved, which have
been cited to show the FTC's flexibility, fit within its very narrow
safe harbors. And overall, there are very few of them. The FTC
routinely strikes down legitimate ventures that fall outside its

rules, or it chills doctors from even starting such ventures.

Finally, we are not alone in our beliefs, as I'm sure you'll hear
more later. Professor Havighurst, one of the FTC's strongest sup-

porters, agrees that the agency's policy on physician joint ventures
is wrong. He says and I quote, "The issue is not even a close one."

Further, he says that "The agency is caught in a time warp."
H.R. 2925 would serve the public good by requiring the legiti-

mate physician networks, as defined by the legislation, receive the

same antitrust treatment as joint ventures in other industries.

H.R. 2925 would require that physician ventures meet several sig-

nificant components of integration in order to receive rule-of-reason
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treatment. It would exempt no physician network from agency re-

view.

Provider networks that engage in anticompetitive conduct could

still be challenged by enforcement agencies or any private party,

and rightly so. Physicians and other providers who form networks
would not, however, be automatically subject to per se condemna-
tion with its criminal penalties provided their network meets the
criteria of the legislation. Again, H.R. 2925 does not contain an
antitrust exemption for physician joint ventures. Likewise, it

doesn't provide special treatment for physician networks. What it

would provide is more choice, better quality, and greater competi-

tion in the health care marketplace. It would provide for those very
patients that concerns were set forth by Congressman Stark, and
which we think are always at the heart of the AMA's policies and
concerns.

Clarifying the law through legislation is both necessary and ap-

propriate. As Professor Havighurst says, Americans are currently

being denied access to care. Based on public interest concerns. Con-
gress approved the National Cooperative Research Act of 1984, es-

tablishing rule-of-reason treatment for research ventures. Congress
extended that protection to production joint ventures in 1993.

These laws were passed to address the strong fear among U.S.

companies that cooperative ventures, in responding to consumer
demand, would violate antitrust laws. They sought the clarification

in order to move forward in the public's best interest.

Mr. Chairman, physicians are asked, or even expected, to play a
role in bringing innovative health care products to the marketplace.

Yet many times they're fearful to do so due to a threat of antitrust

prosecution. The important root question for all of us is, do current

enforcement policies, which result in different treatment toward
physician networks, serve the public interest? We believe they do
not. There is growing evidence to indicate that health care delivery

networks perform best when led by physicians and other providers.

Proper antitrust enforcement would recognize the benefits of pro-

vider consideration and coordination and not be hostile to that co-

ordination,

H.R. 2925 provides us with this opportunity.

We look forward to working with you, Mr. Chairman, and the

committee, to ensure passage of the legislation. I know the commit-
tee heard testimony yesterday about health care liability. Our posi-

tion is that we all have responsibilities. The AMA advocates two
steps. First, a focused approach to challenge patient safety and
make it better, and, secondly, legislative reform. The first step

should be met by the profession. We're making good progress in

that direction and have just approved a patient safety initiative

that will move that agenda further forward. We think legislation

is the responsibility of Congress to help make that system work
better.

Mr. Chair, we thank you for the opportunity to share our

thoughts and concerns and we'd be pleased to answer any ques-

tions, if you have any.

[The prepared statement of Dr. Dickey follows:]
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Prepared Statement of Nancy W. Dickey, M.D., Chair, American Medical
Association Board of Trustees

My name is Nancy W. Dickey, MD. I am the Pro-am Director for the Family
Practice Residency at the Texas A&M College of Medicine. I also serve as Chair of
the American Medical Association's (AMA) Board of Trustees. On behalf of the
AMA, I appreciate the opportunity to testify before this Committee concerning anti-

trust, health care liability reform and volunteer liability. We commend you, Mr.
Chairman, for your continued leadership in recognizing the importance of passing
into law meaningful antitrust and liability reforms. In this context, we especially
appreciate your introduction of H.R. 2925, the Antitrust Health Care Advancement
Act of 1996.

ANTITRUST RELIEF

There is no question that the health care market is undergoing substantial change
in the way health care services are delivered. Ideally, this transformation should
provide patients with greater choice of plans, including those formed by doctors and
Hospitals to provide health care services in competition with insurance companies.
Yet, the antitrust enforcement policies of the Federal Trade Commission (FTC) and
the Department of Justice (DOj) stand in the way of achieving this reality by un-
necessarily restricting the ability of physicians to develop competitive products. Rec-
ognizing this roadblock to innovation, the House of Representatives courageously
and correctly approved, as part of the Medicare Preservation Act of 1995, rule of

reason treatment for legitimate provider networks serving the Medicare population.
Although the antitrust provision was ultimately stricken from the Balanced Budget
Conference Report under the guise of the so-cafled "Byrd Rule," the AMA is grateful

for the House of Representatives' vision of a stronger Medicare program and its

commitment to this issue.

The purpose of the antitrust laws is to preserve a competitive marketplace. The
health care industry has been characterizea in recent years by increased concentra-
tion, greater innovation, and the introduction of the new products. These changes
have Drought intensified antitrust scrutiny. A disproportionate share of this enforce-

ment activity has been directed at discouraging the formation of relatively small
physician networks.
The 1994 FTC/DOJ policy statements specify extremely narrow criteria that a

physician network must meet in order to avoid a per se violation of the antitrust
laws. In so doing, these agencies fail to treat physician ventures in the same man-
ner as joint ventures in other industries, resulting in chilled innovation in the deliv-

ery of medical services, and dramatically reduced patient choice. The harsh treat-

ment of physician networks is particularly inappropriate as the entities with which
physicians must compete, insurance companies and managed care plans, continue
to merge and grow ever larger.

Current DOJ/FTC policy unduly restricts the size and structure of provider

groups, placing them at a competitive disadvantage. The agencies apply strict scru-

tiny to provider-owned ventures which include more than 30% of area physicians,

while many insurer-owned plans have a greater number of physicians in tneir plans.

In addition, the enforcement agencies treat collaborative conduct by physicians as

per se unlawful, unless the physicians accept capitation contracts or apply substan-
tial fee withholds, regardless of the degree of integration of the physician venture.

While the enforcement agencies allude to other types of economic integration which
would be acceptable, only physician networks utilizing capitation or fee withholds
have been approved.

It is certainly true that legitimate joint ventures must demonstrate some eco-

nomic integration by their members; however, nothing in the law reauires that this

be done through capitation or fee withholds. This extreme position oy the enforce-

ment agencies has prevented ventures using other types oi financial risk sharing,

such as pooling of capital to operate a discounted fee-for-service plan or PPO from
receiving rule of reason treatment. These are among the types of products most in

demand in today's market. In fact, more Americans are enrolled in PPOs than in

HMOs and other capitated plans.

Moreover, the agencies' policy is at odds with the applicable case law upon which
it is based. In Arizona vs. Maricopa County Medical Society, 457 U.S. 332 (1982),

maximum fee schedules were established by two not-for-profit medical foundations.

The foundations also performed utilization review and prohibited the physicians

from balance billing. In this case, the U.S. Supreme Court held that the maximum
fee schedules amounted to per se illegal price-fixing. In so holding, the Court noted

that the foundations were not "analogous to partnerships or other joint arrange-

ments in which persons who would otherwise be competitors pool their capital and
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share the risks of loss as well as the opportunities for profit." This decision clearly
anticipates that legitimate ventures funded by equity investments would merit rule
of reason treatment.

Likewise, the Supreme Court has regularly held that horizontal agreements which
render markets more efficient and competitive are not to be condemned under the
per se rule. In both the Broadcast Music, Inc., et al. vs. Columbia Broadcasting Sys-
tem, Inc., et al., 441 U.S. 1 (1979) and National Collegiate Athletic Association vs.

Board of Regents of the University of Oklahoma, et cu., 468 U.S. 85 (1984) cases,
the Court refused to apply the per se rule to horizontal price and output affree-

ments. The Court found that the nature of each market, ana the need for somelevel
of cooperation to deliver a product at all, required that the agreements be judged
under the rule of reason. Similarly, physicians cannot deliver the comprehensive
products demanded b^ employers and payers without engaging in collaborative ac-
tivities. As long as this collaboration does not harm competition, there should be no
requirement in the law that the joint activity be conducted in any particular man-
ner.

Clark C. Havij^urst, William Neal Reynolds Professor of Law at Duke University
and long-time supporter of the agencies' enforcement policies, agrees that it is tim5
for the agencies' disparate treatment of physician networks to end (see attached let-

ter with accompanying draft paper sent to Anne Bingaman, Assistant Attorney Gen-
eral, Antitrust Division, Department of Justice; and Robert Pitofsky, Chairman,
Federal Trade Commission). Professor Havighurst strongly advocates applying the
"rule of reason" to legitimate physician networks:

Certainly, risk sharing and integration are appropriate requirements in
defining safe harbors for certain physician collaoorations. But they should
not be made mandatory in all joint ventures by denying noncomplying ones
a hearing under the rule of reason even when the parties make a plausible
claim that their purpose is pro competitive and tnat their agreement on
prices is ancillary to that purpose. In fact, absence of the features specified
oy the agencies does not unerringly identify a naked restraint deserving
automatic condemnation without proof of the parties' anticompetitive pur-
pose. . . . Thus, a correct analysis of a physician-sponsored network fall-

ing outside the guidelines' safety zones would walk sensitively through the
elements of purpose, power, and effect, condemning it only if there is a
probable net narm to competition or if the parties have employed unreason-
able means to achieve their legitimate objectives.

As Professor Havighurst so aptly points out, the role of antitrust enforcement is

to preclude anticompetitive conduct, not to require that competitive activities be
conducted in a certain way. The latter endeavor is, and should be, the role of the
health care market.
Chairman Hyde's Antitrust Health Care Advancement Act of 1996 (H.R. 2925)

would accomplish this goal by requiring that legitimate physician networks, as de-
fined in the legislation, receive the same antitrust treatment as joint ventures in

other industries. The bill would merely apply the well-established rule of reason test

to the conduct of legitimate provider networks, which means that networks engag-
ing in anticompetitive conduct in any market could be challenged by the enforce-

ment agencies or any private party. Physicians and other providers who form net-
works would not, however, be automaticallv subject to the per se rule with its crimi-
nal penalties if their network meets the substantive criteria of the legislation.

H.R. 2925 would require that physician ventures meet several significant compK)-
nents of integration to receive rule of reason treatment. The physician network must
be organized Dy, operated by, and composed of members who are health care provid-

ers; be funded in part by capital contributions made by the members; and have in

place integrative tools such as programs for utilization review, quality assurance,
coordination of care and resolution of patient grievances and complaints. The net-

work must contract as a group and require all members of the group to provide the
services for which the network has contracted.
Applying the rule of reason to integrated ventures with a legitimate purpose, as

the H.R. 2925 does, is consistent with the antitrust treatment of joint ventures in

other industries. This legislation does not contain an antitrust exemption for physi-
cian joint ventures. Likewise, H.R. 2925 does not provide special treatment for phy-
sician networks.

ClarifVing the law through legislation of this kind is both necessary and appro-

F>riate. In 1984, Congress determined that a legislative clarification of the antitrust
aws would serve the public interest by promoting the development of research and
development joint ventures. The National Cooperative Research Act of 1984 estab-
lished a rule of reason standard for research ventures, and Congress extended that
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protection to production joint ventures in 1993. These laws were passed to address
a strong fear among UJS. companies, particularly those in emerging high-tech indus-
tries, that cooperative ventures would violate the antitrust laws.

A parallel situation exists in the health care industry today. The health care mar-
ketplace is evolving rapidly, with new products and ser/ices apoearing almost daily.

Physicians are increasingly asked, even expected, to play a role in these products.
They are fearful to do so in large part due to the threat that their conduct will be
judged per se unlawful and will subject them to severe civil and criminal penalties.

The attached letter from JefT Kraft, an antitrust attorney experienced in developing
health care organizations, demonstrates that an overly restrictive application of the
law can prevent competition and reduce patient choice.

The experience with the National Cooperative Research Act suggests that a care-

fully drafted clarification of the application of the antitrust laws to certain joint ven-
tures will spur innovation without harming competition. In health care, innovation
by experienced medical professionals is greatly needed to assure that efforts to re-

duce costs do not destroy quality in the process.

Antitrust policy should foster legitimate physician participation in the health care
market. Recent media accounts have detailed the merger mania which has satu-
rated the health care marketplace in recent years (see attached articles describing
various mergers around the nation). In a five billion-dollar-plus transaction, two
hospital chains merged to form Columbia/HCA Health trust, the country's largest
for-profit hospital group. Blue Cross/Blue Shield of Texas and Blue Cross/Blue
Shield of Illinois have announced plans to merge in order to better position them-
selves in the world of managed care. With large health care companies getting ever
larger in the marketplace, the AMA finds it difficult to understand why a group of
physicians cannot join forces to compete in the marketplace to provide quality
health care services to our patients without fear of criminal sanctions.

Employers are incretisin^ly looking to deal directly with provider groups in order
to mEiximize savings, quality, and patient choice. The Buyers Health Care Action
Group (BHCAG) located near the Twin Cities in Minnesota is evidence of this de-

mand. BHCAG made national news when it announced last year that it had orga-
nized 24 of the nation's largest self-insured employers, including General Mills,

Honeywell, and the 3M Company, into a purchasing group that would bid for direct

contracts with provider organizations. This development was heralded as the first

time that employers in a mature, managed care market had opted for direct con-
tracting over other managed care arrangements such as HMOs.
BHC^G recognizes that provider networks present a real and substantial competi-

tive alternative to insurance company plans. By removing the insurance company^s
administrative costs and profits, employers can devote a greater percentage oi their

premium dollars to patient care which will lead to improved quality and a nealthier,

competitive market.
Indeed, there is growing evidence to indicate that health care delivery networks

Rerform best if led by physicians and other providers. A recent study led by Stephen
I. Shorten, a Professor of Health Services Management at Northwestern University

entitled, "New World of Managed Care: Creating Organized Delivery Systems,"
found that health care delivery systems which had signiiicant "physician system in-

tegration" performed better than those which did not. The author defines physician
system integration as the degree to which physicians use the system, including
being involved in the planning, management and governance of the system. The
study also found that the higher the degree of physician-system integration, the
greater the delivery system's inpatient productivity.

Yet, provider networks cannot present a meaningful alternative to insurance com-
pany plans, and, thereby, improve the competitive process, if they are not permitted
to operate effectively. Proper antitrust enforcement should recognize the benefits of
provider integration, not oe hostile to them. Such enforcement should be brought
into line with the law, and Chairman Hyde's Health Care Antitrust Advancement
Act of 1996 provides us with this opportunity. We ui-ge the committee to advance
its provisions through the legislative process as soon as possible.

MEDICAL LIABILITY REFORM

As the Committee is aware, the issue of liability exposure in medicine has been
a priority for the AMA and the nation's physicians for many years. The volatility

in the current system for resolving disputes and awarding compensation for health
care injuries serves neither patients nor physicians well. Acknowledging this signifi-

cant problem, the House of Representatives voted and approved for the first time
in history a basic package of highly effective health care liability reforms as con-

tained in the H.R. 956, the Common Sense Product Liability and Legal Reform Act
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of 1995 and H.R. 2425, the Medicare Preservation Act of 1995. These reforms in-
clude:

A $250,000 limit on the recovery of Non-economic damages:
Collateral Source Reform, allowing juries to be informed when claimants have

already been compensated through insurance for health care costs or lost wages;
Periodic Payment of Non-economic damages in excess of $50,000;
Limiting the time period for filing claims to no more than two years after the

injury is discovered but in no event more than five years after initial iiyury oc-
curred ("statute of limitations" reform);

Joint and Several Liability Reform for Non-economic damages; and
A defense against Punitive damages for claims involving medical products

that have been approved by the FDA, after full disclosure of all material facts

by the manufacturer.
The AMA remains committed to these reforms and is grateful for the leadership

the House has shown in securing passage of these necessary and sensible proposals.

THE PHYSICIAN-PATIENT RELATIONSHIP

In this time of revolution in the way health care services are delivered, the AMA's
central concern is preserving and strengthening the physician-patient relationship.
We are convinced that the need for national reform of the legal system is crucial
to preserve a constructive physician-patient relationship. But we also recognize that
irguries do occur in a small percentage of health care interactions, and that they
can be devastating to patients and their families as any serious illness can be. While
some of these injuries are unavoidable, a fraction do involve a breach in the stand-
ard of care every patient has a right to expect. When such injury occurs, the AMA
believes the patient is entitled to prompt and fair compensation.

This compensation should include, first and foremost, fiill payment of all out of
pocket "economic" losses. The AMA also believes the patient snould receive reason-
able compensation for intangible losses such as pain or suffering, and, where appro-
priate, the right to pursue punitive damages.

Unfortunately, our healtn care liability system is neither fair nor cost effective in
making the patient whole. Transformed by high stakes financial incentives, it has
become an increasingly irrational "lottery" driven by open-ended, non-economic dam-
age awards and contingency fees that are equally unlimited. RAND Corporation re-

search shows that juries give consistently higher non-economic damage (e.g. "pain
and suffering") awards in medical liability cases than in other personal injury cases
where comparable injuries are alleged. A very few patients, and their attorneys, ac-

tually become multi-millionaires as the result of a single judgment or settlement,
while most persons with valid claims appear to be blocked from even gaining access
to the civil justice system. Even when patients recover an award, U.S. (jeneral Ac-
counting Omce (GAO) studies show that they often fail to net their out of pocket
losses, after contingency fees and legal expenses are deducted. The sad truth is that
plaintiffs receive, on average, only 43 cents of every dollar awarded, while over 50
cents goes to legal fees.

As a result, the AMA believes two crucial steps are urgently needed: A focused
approach to the challenge of patient safety; and, a comprehensive legislative reform
01 the legal system to put into place basic rules that ensure fair compensation, yet
stop the lawsuit lottery. The first step is the job of the health care sector, and the
AMA Board of Trustees has recently approved an initiative to promote patient safe-

ty that wiU focus on human error in our exceptionally complex health care delivery

system. Working with public health experts and system design engineers from medi-
cine and other fields, we hope to foster research, promote the exchange of ideas
about error in medicine, and ultimately reduce the existing marginal rate of injury

even further. The second step requires continued Congressional leadership and ac-

tion to secure both House ana Senate approval of appropriate and time-proven pro-
visions addressing health care liability claims.

THE EVOLVING PROBLEM OF HEALTH CARE LIABILITY

Without doubt, the United States has the most expensive tort system in the
world. In November 1995, Tillinghast-Towers Perrin, a leading health care actuarial

firm published an updated study comparing tort costs internationally. The underly-
ing finding was that our tort costs as a percentage of GNP far outstripped any other
country, mdeed, we are the only country that allows unlimited open ended com-
pensation for pain and suffering. No other country compensates for pain and suffer-

ing above the $250,000 cap passed last year by the House. Additionally, Tillinghast's

study reflects the impact that our plaintiffs lawyer "contingency fee compensation
arrangement has on tort costs. In essence, we are the only country with a plaintiffs
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lawyer compensation arrangement, that, because it is a percentage of an unlimited
award, also is open-ended and unlimited. These are two prominent factors driving
the lottery in tort cases in the United States.
Another important finding of the Tillinghast study is that liability costs in the

health care sector are continuing to spiral upward in the 1990s. Whereas other tort-

related trend lines have more or less stabihzed, rising by 3-4% per year in accord-
ance with inflation, health care liability insurance costs rose by 10-12% per year
thus far in the 1990s.

The Tillinghast study is but one of a number of important indicators of the evolv-

ing and alarming change in health care liability cases in recent years. First, there
has been an increase in claims against those physicians most involved in managed
care internists and family physicians. Further, new data produced by Jury Verdict
Research shows that verdicts in headth care cases were significantly higher in 1995.

Indeed, the average verdict rose by 40% from a median of $356,000 in 1994, to

$500,000 in 1995. Moreover, 5 of the 10 largest verdicts in the country in 1995 were
in health care cases, with hospital systems and managed care organizations rep-

resented as defendants.
While these patterns are still evolving, they confirm several significant points.

The AMA has argued for some time the connection between health care liability re-

forms and health care costs. For instance, in 1975, California had the highest medi-
cal liability premiums in the world. Subsequent to MICRA enactment, the state's

premiums have been efiectively stabilized, and now are one-third to one-half lower
on average than those in Florida, New York and other states that have been unable
to achieve similar legislation. In contrast, the state of Ohio enacted California-like

reforms and initially enjoyed similar results. However, Ohio's cap on non-economic
damages was overturned, resulting in escalating losses and malpractice costs.

To substantially add to the weight of this argument, CBO last year for the first

time ever scored savings directly attributable to health care liability reform, in par-

ticular a $250,000 limit on non-economic damages. Specifically, CBO found scorable

federal government savings of $200 million in malpractice premium savings alone

over the next seven years (a very conservative estimate since it was based only on
physician liability insurance costs and failed to incorporate the similar costs of hos-

pital systems, HMOs or medical product distributors). A GAO study just released

found that there would be substantial additional savings from decreases in defensive

medicine, another factor which the CBO failed to consider in its analysis. The fact

that CBO has scored medical liability reform underscores that the reforms advo-

cated by the AMA and approved by the House of Representatives reduce the cost

of health care for consumers and payers, not just liability premiums of health care
providers.

Next, piecemeal liability reform would result in unintended consequences. As indi-

cated, the Tillinghast study confirms that health care liability is still the most vola-

tile part of the tort system—the part most in need of effective reform. The AMA
has argued for several years that product liability reform in isolation could shift li-

ability exposure to health care services providers in mixed product/malpractice

cases. For this reason, the AMA in 1993 adopted a reform platform that applies

broadly to all parts of the health care sector and joined with other health care orga-

nizations to form the Health Care Liability Alliance (HCLA). Similarly, we are con-

cerned that placing limits on punitive damage awards without simultaneously ad-

dressing non-economic damages would lead to gaming of the system. If only punitive

damages are capped leaving non-economic awards with no ceiling, plaintiffs lawyers

would simply change their complaints to plead greater non-economic damages. In-

deed, evidence of this problem is illustratea in a Januaiy 1996 Lawyer's Weekly USA
article. According to the Lawyer's Weekly USA, Georgia caps punitive damages at

$250,000 unless there is a specific intent to harm. Therefore, the article notes, a

plaintiff may actually be awarded more money in general damages. The attorney

representing the Georgia plaintiff in a medical liability case decided not to seek pu-

nitive damages for this reason.
Finally, the AMA is very concerned that initiatives that encourage managed care

without addressing liability concerns of physicians and hospitals will also shift li-

ability exposure, at least in the short run. Because some managed care organiza-

tions have been shielded from liability due to "hold harmless" clauses, state laws
which fail to define the managed care company as a health care provider or ERISA,
physicians and hospitals are increasingly vulnerable to suits arising from the at-

tempt to contain costs in managed care settings. Further, as the statistics cited

above strongly indicate, managed care organizations themselves are experiencing in-

creased liability exposure for non-economic damages. For these reasons, it is critical

that any Medicare reform legislation or other initiatives that encourage managed
care include a liability reform component.
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HEALTH CARE LIABILITY REFORMS

As indicated, the AMA is pleased with the reforms approved by the House of Rep-
resentatives last year, including a cap of $250,000 on non-economic damages. In the
context of the Medicare Preservation Act, we continue to support the technical cor-

rections package the AMA has advanced which includes specific limited preemption
language that would clarify the status of states which have enacted reforms broader
in scope than what the Congress enacts. In essence, the AMA supports a limited
federal approach that would implement a basic package of reforms proven effective

in the states yet leave states with substantial power to enact additional or alter-

native provisions tailored to a specific state's interests and needs.
The AMA strongly supports a cap of $250,000 on non-economic damages. Such a

cap is crucial to effective and sensible liability reform. Every maior independent
study over the last 15 years has reached the same conclusion. Namely, that enacting
a limit on non-economic damages is the most effective reform in containing run-
awav medical liability costs. These studies include those conducted by the OTA,
lOM, President Bush's Council on Competitiveness, President Reagan's Tort Policy
Working Group, and President Carter's Department of HEW. Additionally, a Sep-
tember 1995 study published by the American Academy of Actuaries concluded:

What's needed to make medical malpractice reform effective is a package
of reforms—reforms that have proved capable of some degree of success in

stabilizing medical malpractice costs. To date, the most productive elements
for such a package have proved to be (1) caps on noneconomic damages and
(2) some form of offset for collateral payments from other sources.

In essence, this report confirms that a package of reforms that necessarily in-

cludes a limit on non-economic damages is crucial to containing malpractice costs.

As previously indicated, California has had such a package, including a $250,000
cap on non-economic damages, since 1975 and has since seen its loss levels and pre-

miums decline significantly relative to other states. The Medical Injury Compensa-
tion Reform Act (MICRA) screens out "lottery" awards in California and dem-
onstrates that such a cap brings down costs, while maintaining the patient's right
to be made whole—a right we strongly support. The report concludes:

Again, this data appears to support the benefits of tort reform enacted
as a coordinated package, as well as the specific benefit from a cap on non-
economic damages, as seen by the increase in costs when the cap was no
longer in effect.

There are those who argue that a $50,000 cap on non-economic damages will keep
deserving patients from getting the million dollar settlements they may deserve.

This is simply untrue. In fact, patients with valid claims and serious injuries con-

tinue to receive million-dollar-plus awards in California, despite the state's $250,000
cap on non-economic awards. The number of million dollar verdicts and settlements
has hovered around 30 per year in the 1990s, with the average indemnity in these
cases near $2 million. These million-dollar-plus cases include awards for wrongful
death, birth injuries, diagnosis-related errors, failure or delay in treatment and sub-
standard post-surgical care. The California system proves that patients who suffer

severe injuries wiU not be left out in the cold.

A reasonable cap on non-economic damages would also play an important role in

addressing access to higher risk medical services, such as obstetrics. Increasing pre-

miums and the threat of virtually unlimited liability for non-economic damages have
caused physicians to abandon practices and to cease provision of certain services in

various areas of the country. As an example, a 1990 membership survey completed
by the American College of Obstetricians and Gynecologists, showed that almost one
out of eight obstetrician/gynecologists (12%) has dropped obstetrical practice as a re-

sult of liability risks. Without significant liability reforms, both rural and urban
areas will continue to suffer the consequences.

In short, our goal as a society is to determine what constitutes fair compensation
and then devise rules to achieve it. Clearly, much remains to be done at the federal

level. History shows that when the federal government has taken action in the area
of liability, it has made a societal difference: The Vaccine Compensation Act has
helped solve the problem of DPT unavailability due to excessive liability exposure
ana the General Aviation Revitalization Act revived the industry. Finally, the Fed-
erally Supported Health Centers Assistance Act, which was approved last year, will

help increase access to obstetric services for economically disadvantagea women.
This proven track record demonstrates the need for the rational, highly effective

medical liability reforms as passed by the House of Representatives just last year.
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At this juncture, I might note the AMA's longstanding support for Volunteer Pro-
tection Liability Legislation such as the bills introduced by Congressman Goodlatte
(H.R. 2938) and Congressman Porter (H.R. 911). The willin^ess of medical person-
nel to volunteer their services is undermined by the potential for personal liability.

We support strong patient safeguards in such legislation to make certain the medi-
cal volunteer was acting in good faith and within the scope of the volunteer's certifi-

cation. The AMA believes volunteer liability legislation would encourage the private
sector in a sensible way to provide medical care to those who cannot afford it them-
selves.

In closing, no other country permits the kind of open-ended compensation of dam-
ages that our awards for pain and suffering has allowed. Indeed, studies conducted
by the Harvard School of Public Health, the GAO, and the Department of Health
and Human Services Task Force on Medical Malpractice and Insurance, just to
name a few, concur with the following consensus: While these can be emotionally
charged issues, the fact remains that the current tort system, driven as it is by the
{>otential for unlimited attorney's fees and unlimited compensation for intangible
osses, is unable to resolve medical liability claims efTectively and efficiently. More-
over, even with a cap of a quarter of a million dollars, the United States would be
the most generous country in the world in compensating for non-economic losses.

CONCLUSION

Mr. Chairman, the AMA looks forward to working with you and the Committee
to ensure passage by the Congress of antitrust and oasic medical liability reforms,
and we thank you for the opportunity to share our thoughts and concerns.

Mr. Hyde. Thank you, Dr. Dickey.
Next we'll hear from Gayle McKay on behalf of the American As-

sociation of Nurse Anesthetists. Ms. McKay.

STATEMENT OF GAYLE McKAY, CERTIFIED NURSE ANES-
THETISTS, ON BEHALF OF THE AMERICAN ASSOCIATION OF
NURSE ANESTHETISTS
Ms. McKay. Chairman Hyde, members of the Judiciary Commit-

tee, good morning.
My name is Gayle McKay. I'm a certified registered nurse anes-

thetist, a CRNA. I'm the immediate past president and the presi-

dent-elect to the Minnesota Association of Nurse Anesthetists. I am
very pleased to be here today testifying on behalf of the American
Association of Nurse Anesthetists, our national organization that
represents 26,000 CRNA's. While many of my comments in my tes-

timony are specific to nurse anesthetists, the views opposing the
weakening of antitrust laws are also supported by the American
Chiropractic Association, the American College of Nurse Mid-
Wives, the American Occupational Therapy Association, the Amer-
ican Optometric Association, and the American Speech, Language
and Hearing Association.
The Minnesota Association of Nurse Anesthetists is currently en-

gaged in a lawsuit in Federal district court which seeks to restore
competition to a marketplace where almost 10 percent of the
CRNA's in Minnesota have been fired, for what we believe is price
fixing, group boycotts, and market allocation by physician anesthe-
siologists. At the time the suit was filed, virtually every hospital
in the Twin Cities was considering plans to terminate its CRNA
employees as a result of a conspiracy by the anesthesiologists.
Under current antitrust laws, a per se analysis may be applied to

pernicious violations of the law, such as this, to address and correct
the problem without a more expensive and time-consuming rule-of-

reason analysis.
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The threat of swift and vigorous enforcement of Federal antitrust
laws, including the per se analysis, was the most important protec-
tion that CRNA's had against this anticompetitive behavior by the
anesthesiologists. CRNA's are natural competitors to the anesthe-
siologist because we essentially do the same work more cost effec-

tively. No study has ever shown that there is a significant dif-

ference between the quality of care to patients provided by CRNA's
and anesthesiologists, and in rural hospitals, 75 percent of rural
hospitals, CRNA's are the sole provider, and therefore they provide
all the anesthesia services as allowed by both Federal and State
laws.

Unfortunately, because of the power and influence of anesthesiol-
ogists in many Minnesota hospitals, decisions about anesthesia
care are not always based on the health care needs of the patient,

but rather upon the reimbursement potential and profitability to

the anesthesiologist. We have alleged that nine major anesthesi-
ology groups in Minnesota control over 85 percent of the market for

anesthesia services. We believe those groups are in constant con-
tact with each other. They do not act as competitors; rather, they
allocate the market among themselves, refuse to compete on price,

and engage in organized boycotts of both individual CRNA's and of

CRNA groups. The average income of anesthesiologists in the Twin
Cities is two times the national average and can go as high as a
half million dollars yearly.

Under the guise of quality, anesthesiologists have required that
CRNA's practice under the supervision of anesthesiologists, and
they have restricted their ability to perform certain procedures
sucn as regional anesthesia or placement of invasive monitoring
lines. Those who do allow CRNA's to perform such procedures have
been threatened by their colleagues and by their State association.

In an attempt to eliminate the supply of CRNA's to the market in

Minnesota, they restrict the student nurse anesthetists from ob-

taining clinical experiences that are necessary for their certifi-

cation.

Perhaps the most egregious example of their attempt to obtain
a stranglehold on the market for anesthesia services has occurred
in the past 2 years when the anesthesiologists conspired to elimi-

nate CRNA's as economic competitors, by forcing them to become
their employees. Through a campaign that uses fraudulent Medi-
care billing, the widespread disparagement of CRNA's, and limita-

tions on scope of practice, anesthesiologists have coerced four major
hospitals in the State of Minnesota to terminate their CRNA em-
ployees to compel them to work for the anesthesiologists. CRNA's
are left with no choice but leave their families, sell their houses,
seek employment outside the State, or accept this employment with
the anesthesiologists' competitors at dramatically lower salaries.

In the light of power and influence of the medical community,
weakening of the antitrust laws would have a negative impact on
the ability for nonphysicians to compete with their physician coun-
terparts. For CRNA's, it would open the door for anesthesiologists

to eliminate CRNA's as lower cost competitors and to seize unfet-

tered control over the market and pricing of anesthesia services.

For consumers, the predictable result would be higher prices and
fewer choices.
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I thank you for the opportunity to testify.

[The prepared statement of Ms. McKay follows:]

Prepared Statement of Gayle McKay, Certified Nurse Anesthetists, on
Behalf of the American Association of Nurse Anesthetists

Chairman Hyde, members of the Judiciary Committee, good morning. My name
is Gayle McKay and I am a certified registered nurse anesthetist and immediate
Past President and President elect of the Minnesota Association of Nurse Anes-
thetists ("MANA"). I am pleased to be testifying today on behalf of the American
Association of Nurse Anesthetists.
While my testimony here today represents the views of AANA and the comments

about antitrust litigation provided are specific to CRNAs, the views opposing the
weakening of antitrust laws are also supported by the American Chiropractic Asso-
ciation, the American College of Nurse-Midwifes, the American Occupational Ther-
apy Association, the American Optometric Association, and the American Speech-
Language-hearing Association.

introduction

The American Association of Nurse Anesthetists ("AANA") is the professional as-

sociation that represents over 26,000 certified registered nurse anesthetists
("CRNAs"), which is 96 percent of the nurse anesthetists in the United States.

AANA appreciates the opportunity to provide our experience regarding antitrust is-

sues in the health care market.
As a leader in the advanced practice nursing community, we applaud your efforts

to create a more efiicient and financially stable health care system. However, AANA
is extremely concerned about any weakening of the antitrust laws. We strongly be-

lieve that providing provider networks with special antitrust exemptions could have
severe unintended consequences and seriously undermine the larger goal of reform-

ing our health care system and providing quality care. We believe that strong anti-

trust laws and enforcement is crucial to protect competition and consumer choice

in the health care system.
Mr. Chairman and members of the committee, while my written statement will

include our comments about the history of antitrust reform and some of the cases

we have been involved with, I am here today to tell you about the situation in Min-
nesota which is currently the subject of a lawsuit in the United States District

Court for the District of Minnesota which I believe exemplifies the need for rigorous
enforcement of the antitrust laws in this area. I know tnat you are working to de-

vise antitrust reform legislation which is responsive to today's changing health care

system and I believe that a current "real life" discussion about what is happening
in a pending lawsuit may be helpful to your deliberations.

BACKGROUND INFORMATION ABOUT CRNA'S

In the administration of anesthesia, CRNAs perform many of the same functions

as physician anesthetists ("anesthesiologists") and work in every setting in which
anesthesia is delivered including hospital surgical suites and obstetrical delivery

rooms, ambulatory surgical centers, health maintenance organizations, and the of-

fices of dentists, podiatrists, ophthalmologists, and plastic surgeons. Today, CRNAs
administer more than 65% of the anesthetics given to patients each year in the

United States. CRNAs are the sole anesthesia provider in 75% of rural hospitals

which translates into anesthesia services for millions of rural Americans. CRNAs
are also front line anesthesia providers in under served urban areas, providing serv-

ices for major trauma cases, for example.
CRNAs have been a part of every surgical team since the advent of anesthesia

in the 1800s and until the 1920s, anesthesia was almost exclusively administered
by nurses. Though CRNAs are not medical doctors, no studies have ever found any
difference between CRNAs and anesthesiologists in the quality of care provided,

which is the reason no federal or state statute requires that CkNAs be supervised

by an anesthesiologist. Anesthesia outcomes are affected by such factors as the pro-

vider's attention, concentration, and organization, and not whether the provider is

a CRNA or an anesthesiologist. That is why the Harvard Medical School Standards
in Anesthesia focus on monitoring the patient; the standards are based upon data
that indicate that anesthesia incidents are usually caused by lack of attention to

detail and insufficient monitoring of the patient.

The most substantial difierence between CRNAs and anesthesiologists is that
prior to anesthesia education, anesthesiologists receive a medical education while
CRNAs receive nursing education. However, the anesthesia part of the education is
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very similar for both providers and once they enter the work force, both profes-
sionals perform rou^lv the same services: (1) preanesthetic preparation and evalua-
tion; (2) anesthesia inauction, maintenance and emergence; (3) post anesthesia care;
and (4) peri-anesthetic and clinical support functions, such as resuscitation services,
acute and chronic pain management, respiratory care, and the establishment of ar-
terial lines.

There are currently 90 accredited nurse anesthesia education programs in the
United States, 94% of which offer a master's degree. The other 6% of programs are
modifying their curricula to meet the requirement for all programs to offer master's
degrees by 1998.

WHY THE ANTITRUST LAWS ARE IMPERATIVE TO CRNAS

The antitrust laws serve to protect competition between anesthesiologists and
CRNAs. In the market for health services, a market which is widely considered com-
{>lex and imperfect by economists, this sort of direct competition between rival pro-
essional groups should be vigorously defended. While many CRNAs practice in an
anesthesia team which incluoes anesthesiologists and other ancillary support staff,

CRNAs also practice as independent providers and receive direct reimbursement
from multiple payors, as allowed by federal law. Independent CRNAs may function
as independent contractors—negotiating the best price for the service with different
health entities. Therefore, many CRNAs compete directly with their physician col-

leagues anesthesiologists. For this reason, the threat of swift and vigorous enforce-
ment of the federal antitrust laws and the deterrent effect that the per se rule has
on anticompetitive conduct are the most important protections that CRNAs have
against anticompetitive conduct by physicians who may seek to exclude them from
the market because they are lower cost competitors. In light of the power and influ-

ence of the medical community on staffing decisions, weakening the antitrust laws
by providing a special exemption from the per se rule for doctors and hospitals could
unaermine the ability of CRNAs to compete with anesthesiologists, or any other
similarly positioned health professional.

Further, the antitrust laws serve to protect the ability of other types of estab-
lished health professionals to offer competitive health services. These groups include
the nurse-midwives who provide obstetrical care to women in need; optometrists
who provide post-op cataract eye care; doctors of chiropractic who provide a wide
range of services; audiologists who perform hearing and balance assessments; occu-
pational therapists who diagnose and provide rehabilitation care; and speech-lan-
guage pathologists. It is no exaggeration to say that the antitrust laws have been
a major force enabling non physician health professionals to compete with physi-
cians when they provide comparable services. Such competition has been an enor-
mous boon to consumers and third party payors which benefit from having a wider
choice of providers.

A HISTORICAL PERSPECTIVE ON THE NEED FOR VIGOROUS ANTITRUST ENFORCEMENT

By the end of the nineteenth century, two developments—the discovery and utili-

zation of anesthesia and the discovery and development of asepsis—resulted in an
enormous expansion of the numbers and types of surgeries f)erformed. Con-
sequently, hospital construction flourished as the need grew for operating rooms to

accommodate aseptic surgery. Simultaneously, demand grew for anesthesia special-

ists to focus their attention on the anesthesia care of patients while a physician per-

formed surgery.
Nurses, whose hallmark is monitoring .vital signs and administering medications,

were a natural choice to provide anesthesia. Physicians turned increasingly to sis-

ters in Catholic hospitals, as well as other registered nurses from a growing number
of nurse training programs, to practice anesthesia with wide acceptance.
World War I accelerated the demand for qualified CRNAs. Advances made in

medications and equipment and nurse anesthesia education during the war contrib-
uted to the nurse anesthetists' dominant position in the anesthesia services field.

Even before World War I, however, the growth and acceptance of the nurse anesthe-
sia profession and its training programs provoked anticompetitive reactions from an-
esthesiologists. As early as 1911, in a harbinger of future anti-nurse anesthetist ac-
tivity, counsel for the New York State Medical Society declared that the administra-
tion of an anesthetic by a nurse violated the law of the State of New York. The fol-

lowing year, the Ohio State Medical Board passed a resolution stating that only reg-
istered physicians could administer anesthesia.
Early efrorts to crush the nurse anesthesia profession gained momentum as anes-

thesiologists oi^anized in their opposition to nurse anesthetists. In 1915, anesthe-
siologists founded the Interstate Association of Anesthetists ("lAA") which success-
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fully petitioned the Ohio State Medical Board to withdraw recognition of Cleveland's
Lakeside Hospital aa an acceptable training school for nurses on the grounds that
Lakeside's use of nurse anesthetists violated the Ohio Medical Board Act. Nurses
and prominent surgeons alUce protested the board's decision, and succeeded in hav-
ing it reversed.

Similarly, in 1917, the Kentucky State Medical Association, with prompting from
organized anesthesiologists, passed a resolution prohibiting members from employ-
ing nurse anesthetists. In a test lawsuit brought by a nurse anesthetist, the Ken-
tucky Court of Appeals ultimately rejected the proposition that the administration
of anesthesia by a nurse directed by a physician constituted the unauthorized prac-

tice of medicine.
In 1921, another anesthesiologist group, the American Association of Anesthetists,

commenced a boycott by adopting a resolution prohibiting its members from teach-
ing nurse anesthetists. Anesthesiologists also moved into the political arena, sup-

porting legislation which would prohibit qualified nurse anesthetists from admin-
istering anesthesia.
Unlike anesthesiologists, the American College of Surgeons, comprised of physi-

cians who utilized anesthetists, opposed legislative prohibitions of nurse-adminis-
tered anesthesia. In a 1923 resolution, they opposed all legislative enactment which
would prohibit qualified nurses from administering anesthesia.

Surgeon support of nurse anesthetists, however, did not stop the anesthesiologists'

efforts to keep nurse anesthetists from practicing their profession. In 1933, anesthe-
siologists associated with the Los Angeles County Medical Association brought a
lawsuit against a nurse anesthetist claiming that nurse anesthetists' administration
of anesthesia constituted the illegal practice of medicine. As had other courts, the
California court found that the administration of anesthesia under physician direc-

tion and supervision was not the practice of medicine.
In 1937, the American Society of Anesthesiologists ("ASA") was formed. (The

American Association of Nurse Anesthetists had been founded in 1931). Imme-
diately after its inception, the ASA presented a master plan for the eventual elimi-

nation of nurse anesthesia to the American College of Surgeons. The plan specified

that nurses should not be permitted to continue to provide anesthesia. It also pro-

vided, inter alia, that a provision should be includea in the Minimum Standards of

Hospitals (the forerunners of the Joint Commission on Accreditation of Hospitals'

standards) directing that the department of anesthesia in each hospital shall be
under the direction and responsibility of a well-trained physician anesthetist. The
plan cautioned, however, "that no legislation should be forced until physician anes-
thetists can take over the work in a competent way."
World War II increased the number of anesthesiologists. After the war, the anes-

thesiologists, as they sought to establish themselves in a civilian economy, renewed
their activities against CRNAs. Between 1946 and 1948, the ASA launched a cam-
paign to discredit CRNAs in the eyes of the public. The campaign was successful

in reducing the numbers of nurses attending nurse anesthesia training programs.
The campaign was halted when the American Medical Association, the American
College of Surgeons, and the Southern Surgical Society expressed their opposition

to the AS A's negative publicity, and expressed their support of, and continued in-

tention to utilize, CRNAs.
Attempts to eliminate CRNAs has often been more subtle. For example, in 1947,

the ASA adopted an "ethical principle" prohibiting members in good standing from
participating in nurse anesthesia programs and from employing or utilizing CnNAs.
Measures to enforce the ethical guidelines included the threat to revoke the Amer-
ican Board of Anesthesiology certificates of physicians training nurse anesthetists.

SUCCESSFUL ANTITRUST RELIEF AGAINST ANESTHESIOLOGISTS

CRNAs have brought actions against anesthesiologists for restricting competition.

In many cases, CRNAs have alleged per se violations of the antitrust laws.

For example, in Oltz v. St. Peter's Community Hospital, 861 F.2d 1440 (5th Cir.

1988), Oltz, a nurse anesthetist, sued four anesthesiologists and the hospital that

f[ave them an exclusive contract to provide anesthesia services, under the antitrust

aws. Oltz charged the anesthesiologists and the hospitals with a group boycott,

which can be a per se violation of the antitrust laws. The anesthesiologists settled

before going to trial.

In aflirming the district court's finding that the hospital joined the anesthesiol-

ogists' conspiracy to terminate Oltz's billing contract, the Ninth Circuit noted that

the anesthesiologists had "pressured the hospital at St. Peter's to eliminate Oltz as

a direct competitor." The court found that tne anesthesiologists had threatened to

boycott St. Peter's unless Oltz's independent billing status was terminated and that
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the anesthesiologists annual earnings at the hospital increased by forty to fifty per-

cent after Oltz was terminated.
Likewise, in Anesthesia Advantage, Inc. v. Metz. 708 F. Supp. 1171, 1175 (10th

Cir. 1990), four nurse anesthetists in the Denver, Colorado area and their profes-

sional corporation. The Anesthesia Advantage, Inc. ("TAA"), brought suit against
several anesthesiologists and Human a Hospital. The nurse anesthetists alleged per
se violations of the antitrust laws, including price fixing, market allocation and a

group boycott. The charees were based on (1) a hospital-instituted "call Schedule"
for anesthesiologists and the anesthesiology staffs recommendation to adopt guide-

lines for supervising nurse anesthetists; (2) a conspiracy to induce another hospital

to reject a fee-for-service proposal by TAA to provide out-patient ambulatory surgery
anesthesia on pre arranged days; and (3) an attempt to persuade a third hospital

to reject a proposal that the hospital use TAA for an obstetric epidural anesthesia
program.
Tne nurse anesthetists alleged that they were "illegally squeezed out of business

by anesthesiologists because the presence of CRNAs forced down the market price

for anesthesiologist services."

The Tenth Circuit Court of Appeals reversed the trial court's dismissal of the case,

and some of the defendants eventually settled the case, by among other things,

agreeing that they would not interfere in the future with CRNAs right to practice

anesthesia.

THE MINNESOTA CASE

Under current antitrust laws, a per se analysis is only applied to the most per-

nicious violations of the law. Long ago, the Supreme Court recognized that there

where certain restraints of trade which are so inherently anticompetitive that there

mere existence is a threat to a free market in competitive pricing. These per se vio-

lations include price fixing, group boycotts, and market allocation. When such con-

duct is present, the courts will address it and correct without the expense and time
consuming task of analyzing each party's share of the market, defining various sub
markets, and entertaining expert testimony, all of which generally occur under a

rule of reason analysis.

All of these per se antitrust violations are currently present in one form or an-

other in the health care market in Minnesota and have led to the firing of close to

100 CRNAs at four of the largest Minnesota hospitals, all as part of a blueprint by
physician anesthesiologists to eliminate CRNAs as lower cost competitors and to

seize unfettered control over the market in the pricing in anesthesia services.

The Minnesota Association of Nurse Anesthetists (MAN A) is currently engaged
in a lawsuit in U.S. District Court for the District of Minnesota which seeks to onng
this unlawlful conduct to an end and to restore competition to the marketplace.

Since this matter is currently under litigation, I am somewhat constrained in

what I am to discuss with your Committee. However, I can summarize the key dis-

putes in the case which bear upon the antitrust exemptions under consideration.

For years, anesthesiologists have exchanged information about pricing, allocated

territories between themselves and engaged in organized boycotts of both individual

CRNAs and CRNA groups. Until recently, for the past ten years there had been vir-

tually no pricing competition between any of the anesthesiology groups in the State.

Instead the groups had allocated the various hospitals among themselves and en-

tered into its de facto or actual exclusive agreements with those hospitals.

CRNAs are natural competitors to anesthesiologists for the provision of anesthesia

services. Despite this fact, in Minnesota and many other states, anesthesiologists

make over four times as much money as CRNAs.
The reason for this, at least in part, is that in Minnesota anesthesiologists have

established and maintained substantial market power through a number of orga-

nized efforts which have successfully put them in a position to control anesthesia

pricing and the method in which anesthesia is provided.

Unfortunately, the result in many hospitals m is that the method by which anes-

thesia is provided is based not upon the health needs of the patient but rather upon
the reimbursement potential and the profitability to the anesthesiologist. Eight

major anesthesiologist groups in Minnesota control over 85% of the market for anes-

thesia services. Those groups are constantly in contact with each other and do not

act as natural competitors. Rather, they allocate the market among themselves and
refuse to compete on price. The annual average income of anesthesiologist in the

Twins Cities area is believed to exceed the average in every other state, going as

high in some cases as one-half million dollars or more.
It is our understanding that in some cases, and possibly many cases, the cost of

the anesthesia services provided in connection with a surgery may exceed the cost



404

of the surgery itself by a substantial amount. This is because the anesthesiologists
have created barriers to entry and foreclosed the market for anesthesia not only to

see CRNAs but to competing anesthesiologist who might seek to enter the Min-
nesota market and compete on pricing.

Some examples of these barriers to entry are the following:

1. Anesthesiologists have misrepresented government requirements for reimburse-
ment as quality of care requirements. In other words, throu^ ihe smoke screen of
patient quality of care, they have imposed requirements that anesthesiologists be
involved in, or at least get paid for, virtually every aspect of the anesthesia proce-
dure, even though many of these aspects of the anestnesia procedure can be per-
formed and are performed by CRNAs alone. In particular, federal and state laws,
as well as AANA's certification reauirements, permit CRNAs a wide scope of prac-
tice to provide virtually any anestnesia service. As stated earlier, CRNAs are the
sole anesthesia provider in 75% of rural hospitals and therefore, provide all the
services.

Nevertheless, under the guise of patient safety, anesthesiologists have introduced
limitations on CRNAs' scope of practice. These limitations appear in hospital by-
laws, written hospital procedures or in some cases, in unwritten hospital policies.

For example, anesthesiologists have restricted CRNAs' ability to (1) perform re-

gional anesthesia, (2) place arterial lines, and (3) place epidurals. AANA believes
it is not a coincidence that Medicare and other third party payors pay substantial
amounts of money for these procedures. Anesthesiologists who attempt to allow
CRNAs to perform such procedures have been threatened by other anestnesiologists
and often tneir state associations. Interestingly, procedures such as intubation and
extubation, which are equally challenging but do not have a corresponding high rate
of reimbursement, are routinely jjerformed by CRNAs without objection by anesthe-
siologists.

2. Anesthesiologists have engaged in conspiracies with hospital personnel to pre-

vent CRNAs from practicing on an independent basis in hospitals, downgraaing
CRNA status of health care providers ana other restrictive practices which impede
the CRNAs' ability to independently provide anesthesia services. Anesthesiologists
have also attempted and succeeded at limiting CRNA's scope of practice.

Anesthesiologists' control of the market has extended to attempts to eliminate a
supply of CRNAs in the Minnesota market. Anesthesiologists have recently refused
to assist the school for CRNAs which provides new graduate CRNAs—again under
the guise of quality of care concerns. Also, the anesthesiologists' refusal to permit
other aspects of anesthesia have threatened the student's aoility to obtain certifi-

cation from AANA and therefore, unable to become a "certified" registered nurse an-
esthetist (CRNA). AANA requires advanced clinical experience in tnese areas before
it will extend certification.

As Associate Director of the Abbott-Northwestern School of Anesthesia, I am inti-

mately familiar with these problems which resulted in a large proportion of our
graduating class leaving the state to seek employment elsewhere rather than at-

tempt to take on the anesthesiologists.

Perhaps the most egregious example of the anesthesiologists' attempt to obtain a
stranglehold on the market for anestnesia has occurred in the past two years during
which the anesthesiologists have entered into a conspiracy to eliminate CRNAs alto-

gether in Minnesota as economic competitors and to force them to work directly for

the anesthesiologists. In this way, they can ensure that while CRNAs are still per-

forming the work for them, CRNAs will be unable to affect or compete in the areas
of pricing and other quality of service concerns.
Through a campaign which includes: (1) the use of improper and fraudulent bill-

ing to Medicare and other third party payers, (2) widespread dissemination of inac-

curate and misleading statements disparaging CRNAs and their abilities to practice

anesthesia, and (3) the limitations on scope of practice referred to above, anesthe-
siologist have Coerced four of the major hospitals in the State of Minnesota including
Unity Hospital, Mercy Hospital, St. Cloud Hospital, and Abbott-Northwestern Hos-
pital, to terminate all of their CRNA employees and to compel them to work for the
anesthesiologists. Because the anesthesiologists control the market for anesthesia,

CRNAs were left with the choice of leaving their families, selling their houses and
seeking employment outside the state.

As a result of this conspiracy, similar activities have been initiated at Fairview
Ridge Hospital, Fairview South dale Hospital, St. John's Hospital, St. Joseph's Hos-

Kital, United Hospital, Norm Memorial Hospital, Fairview Riverside Medical Center,
lidway Hospital, St. Paul Ramsey Hospital and Buffalo Hospital. Had it not been

for the lawsuit brought by MANA, it would not be an exaggeration to state that by
now competition in the areas of anesthesia services between the CRNAs and the an-
esthesiologists would be non-existent.
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ANTITRUST REFORM

Most, if not all, of the health care reform legislation under consideration by the
House of Representatives relies on competition to constrain, and even reduce, health
care costs. To be effective, competition will have to take many forms including com-
petition between CRNAs and their anesthesiologist counterparts for the provision of
anesthesia services. Moreover, that competition must take place on a level playing
field.

Today, however, a level playing field doesn't exist for many CRNAs. The fact is

that physicians still wield much greater power and influence in the marketplace.
And, we can expect them to use that power to protect their jobs and their incomes
as the industry downsizes to become more efficient. That is exactly what we believe
happened in tne Minnesota, and what we suspect is happening in many other cities

and towns around the country.
The antitrust laws are an essential tool for CRNAs and other non-MD providers

to counteract the power and influence of physicians and hospitals. That is why
AANA has grave concerns about the provisions in H.R. 2925 that would weaken the
antitrust laws by allowing networks of providers ("Networks") to be exempt from the
per se rule.

AANA understands the importance of private cooperative initiatives to help make
the nation's health care system more efiicient. We strongly believe, however, that
exempting Networks from the per se rule will undermine that goal, and is as unwise
as it is unnecessary. Today, as the law stands, legitimate Networks aren't subject

to the per se rule. However, the very existence of the per se rule serves as an impor-
tant deterrent to Networks that might otherwise engage in anticompetitive conauct
of the worst kind—price fixing, market allocation and group boycotts. Moreover,
from the AANA's perspective, elimination of the per se rule will put CRNAs, who
have been victimized by the egregious anticompetitive conduct, at an even greater
disadvantage vis-a-vis their physician counterparts because it will (1) increase the
time and expense reouired to challenge such anticompetitive conduct, and (2) make
it more difTicult for tne federal antitrust enforcement agencies—the Antitrust Divi-

sion and the Federal Trade Commission ("PTC")—to bring suit on their behalf.

Moreover, providing Networks with an exemption from the per se rule is not nec-
essary to foster their development. Networks, including those that were proposed in

the Medicare legislation, H.R. 2485—PSOs and PSNs—are not subject to per se

treatment if they are legitimate and share financial risk. Under the Medicare legis-

lation, PSOs, and PSNs that were also PSOs, were required to share substantial fi-

nancial risk for the services that they provided to Medicare beneficiaries, and there-

fore, would not have been subject to the per se rule. PSNs would have been subject
to the same rules that apply to any other physician network. Consequently, legiti-

mate PSNs would have received rule-of-reason treatment unless they were shams
for anticompetitive conduct, such as price fixing.

There are five main reason why we believe that the per se exemption for Net-
works is unnecessary:

1. The requirement that doctors and hospitals economically integrate their prac-
tices in order to negotiate collectively, beneftts consumers and competition in general.

Under the Policy Statements issued by the Department of Justice's Antitrust Divi-

sion ("Antitrust Division") and the Federal Trade Commission CTTC"), health care
providers are permitted to negotiate collectively if they "share substantial financial

risk." In other words, if they economically integrate by accepting capitation pay-

ments, adopting legitimate fee withholds, or using some other combination of finan-

cial arrangements to ensure that they have an incentive to provide health care in

the most efficient manner and at the most economical price. Doctors and hospitals

who negotiate collectively without the requisite financial integration lack those in-

centives, and could use their Network as a sham for price fixing or group boycotts.

Some physicians and hospitals have complained that these requirements are too

rigid, and therefore, want Networks to be exempt from the per se antitrust rules
that apply to virtually every other industry in America. That is, when thev act as
a cartel, doctors and hospitals want their conduct to be treated more leniently under
the rule-of-reason standard that applies to legitimate joint ventures that are produc-
ing a new product or improving upon an existing product. Creating an exemption
from the per se rule for doctors may discourage pro compietitive integration ana en-

courage anticompetitive pricefixing.

2. Exempting any type of providers from the per se rule would make it more costly

and burdensome to challenge anticompetitive conduct, and therefore, would remove
a powerful deterrent to that conduct.

Prosecuting anticompetitive conduct under a rule-of-reason standard takes longer

and costs more than under a per se standard. That is why rule-of-reason is reserved
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for conduct that could have pro competitive benefits for consumers. Requiring that

the conduct of doctors or hospitals that form or participate in a Network receive

rule -of-reason treatment, regardless of its anticompetitive effect, will make it more
time consuming and more costly for the Antitrust Division and the FTC, and there-

fore, taxpayers, to prosecute. It, will also undermine the powerful deterrent effect

that the per se rule has on would-be violators because prosecution for anticompeti-

tive conduct would be much less swifl and certain.

3. There is no compelling evidence that the antitrust laws are chilling the develop-

ment of legitimate Networks.
First, the Antitrust Division and the FTC eliminated most of the confusion about

how the antitrust laws apply to physician-sponsored networks by issuing, and then
updating, policy statements on provider-sponsored networks.

Moreover, since the policy statements were issued, the agencies have approved
many physician-sponsored networks under their program to provide written guid-

ance to providers within 9120 days of an inquiry.

The agencies have also lived up to their pledge to continue to review their policy

statements as the health care industry evolves. On December 5, 1995, the FTC an-

nounced that it was actively seeking information on provider arrangements that

share financial risk in ways not currently sanctioned in the fwlicy statements. The
lack of guidance in this area, specifically with respect to alternatives to capitation

and fee withholds, has been the major complaint that providers have had about the

policy statements. The fact that the FTC is actively examining the issue and seeking

provider input, demonstrates that it intends to live up to its commitment to update
the policy statements when there is a demonstrated need to do so.

Second, independent and authoritative bodies in the health care industry have
also examined whether exemptions for physicians or hospitals are necessaiy to fos-

ter the growth of Networks. Most notably, the Physician Payment Review Commis-
sion ("PPRC") testified at the Ways & Means Committee's September 22, 1995 hear-

ing on Medicare that there is no compelling evidence for exempting networks, cre-

ated for Medicare beneficiaries, from the antitrust laws. The PPRC also warned that

exemptions, even if they were limited to the Medicare market, could have unin-

tended consequences: (a) they could increase anticompetitive conduct among physi-

cians and hospitals, and (b) they could spill-over into other markets—Medicaid and
private-pay. In other words, the proposea exemptions put consumers and nonphysi-

cian providers at risk of being victimized by exclusionary conduct and high prices.

4. Competition from non-MU health professionals, such as CRNAs, could be hurt

by giving Networks an exemption from the per se rule.

Antitrust exemptions would make it easier for Networks to boycott non physician

health professionals who compete with them. There are manv examples of organized

physician boycotts against nonphysician health professionals that nave been pros-

ecuted in the courts under per se standards. Exempting physician Networks from

the per se analysis rule will make it more difficult for the antitrust agencies and
for nonphysician health professionals to fight back to stop this kind of anticompeti-

tive conduct.
Consumers in rural and under served areas are especially likely to be hurt be-

cause non-MD health professionals are often the only ones available to provide care.

For example, recent press articles in Great Falls, Montana and Casper, Wyoming
report that mothers in labor are being deprived of the choice to have pain-killing

epidural blocks during delivery because of what could be hospital and/or anesthesiol-

ogist inspired boycotts against nurse anesthetists.

CRNAs routinely perform and administer epidural blocks which are known as a

low reimbursement procedure. In this instance, the anesthesiologists reportedly

didn't want to administer epidural blocks because they would be required to remain
with t'ne mother for several hours until she gives birth, which would cut down on

the number of patients for which they are paid. In some geographically limited

areas, women may not be offered an epidural because there are no providers avail-

able at all—either CRNA or anesthesiologist. However, in the Great Falls and Cas-

per hospitals, CRNAs were available yet no alternate arrangements were made with

nurse anesthetists (who were willing to administer epidural blocks) to provide this

service during childbirth. The result in these rural areas has been that mothers who
have been through a painful labor are outraged at having been denied a choice of

pain killers because tne hospitals and the anesthesiologists have not been willing

to eniploy nurse anesthetists.

5. If CRNAs are limited to bringing suits under the rule of-reason it will make it

more difficult for them to challenge anticompetitive conduct that is depriving con-

sumers of lower cost providers.
Many of the antitrust actions brou^t by nurse anesthetists against anesthesiol-

ogists nave been for per se violations of the antitrust laws. For example, Vinnie
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Bhan, a CRNA in California brought a case against a hospital and several anesthe-
siologists charging that they had conspired to boycott nurse anesthetists by adopting
a physician only anesthesia policy. Bahn v. NME Hospitals, 772 F.2d 1467, 1471
(9tn Cir. 1985). Bhan pointed out that an "MD only policy" was a coercive boycott
(a per se violation) and introduced no other evidence. The court agreed that the case
should go to trial. However, it required Mr. Bahn to try his case under the rule-

of-reason. Faced with having to pay for the kind of expensive expert testimoiiy re-

quired to establish and deiend market definitions and similar issues, Mr. Bahn
abandoned his effort and the case was dismissed.
Providing Networks with an exemption from the per se rule will insure that some

meritorious cases are nevr»- brought oecause individual non physician health profes-

sionals, such as CRNAs, do not nave the resources to pursue them. The ultimate
losers will be consumers who are deprived of the benefits of competition.

ANTITRUST VIOLATIONS IN THE CURRENT ANESTHESIA MARKETPLACE

Current practices in the field of anesthesia do not reflect the normal workings of
the marketplace. Economics alone suggest that hospitals would be anxious to use
lower cost providers, such as nurse anesthetists, in order to reduce their costs, and
thus their prices to patients and third-party payors. However, that it not always the
case. Anesthesiologists have repeatedly used their influence to keep prices high by,

for example, convincing hospitals to terminate nurse anesthetists so that they (the

anesthesiologists) would not face price competition. This is not the way the market
should work or that our health care system should work. However, unless those
most immediately affected by anticompetitive conduct—nurse anesthetists—are able

to bring suit successfully under the antitrust laws, consumers will be forced to pay
higher prices and, in some cases, have fewer choice of services, such as not being
able to receive an epidural block during childbirth.

There are many examples of anticompetitive conduct that affects the ability of
nurse anesthetists to compete for patients. Some of this conduct could be a per se

violation of the antitrust laws.

Creating Barriers to Practice to Eliminate CRNAs as Competitors

Attempts have been made, often in subtle ways, to keep CRNAs from competing
vigorously with anesthesiologist by creating barriers to practice. Examples of bar-
riers to practice include: (1) hospital medical staff bylaws that deny CRNAs clinical

practice privileges, (2) restrictions on CRNAs clinical practice privileges, (3) the pro-
mulgation of inaccurate information about Surgeon's liability for CRNAs, and (4) the
formation of large anesthesiologist groups. Whether specific barriers to CRNA prac-
tice constitute anticompetitive oehavior under the antitrust laws obviously depend
on the facts of each case. However, CRNAs need to be able to use the antitrust laws
to the fullest when practice barriers result from attempts to price-fix, monopolize,
or boycott.

1. Hospital Medical Staff Bylaws Which Deny CRNAs Clinical Practice Privileges.

Some physicians have created hospital medical staff bylaws that effectively elimi-

nate the opportunity for independent CRNA practice. In one such case, the hospital,

upon recommendation of a group of anesthesiologists, changed its bylaws to state

that "nurse anesthetists could only practice in the institution if they were employees
of the physician anesthesiologists." TTiis bylaw effectively restricts an independent
CRNA from applying for medical staff clinical practice privileges. Without the oppor-
tunity to obtain medical staff clinical practice privileges at a hospital, independent
CRNAs do not have the ability to administer anesthesia to patients in that facility

—

regardless of permission by state law—and would have to become employees of an
anesthesiologist group or some other entity in order to provide anesthesia services.

This kind of practice restriction would have costly consequences for consumers
and third-party payors. That is because hospitals will almost certainly have to pay
more for CRNAs who are employees of anesthesiologists than for independent
CRNAs.

2. Restrictions on Clinical Practice Privileges of CRNAs.
While CRNAs do have the right to practice in many institutions, there have been

situations where anesthesiologists, through the medical staff, have restricted their

scope of practice. If their scope of practice is limited, then CRNAs cannot compete
with "full service" anesthesiologists. Restrictions on scope of practice have included
refusals to grant clinical practice privileges for regional anesthesia, insertion of
invasive monitoring lines, postoperative pain management of patients, and refusal

to allow administration of an epidural iiyection. Other CRNAs experience unneces-
sary limitations on which types of patients they may treat. These restrictions on
clinical practice privileges are not related to education, ability or to what state law
permits, but rather to an attempt to limit competition.
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3. Promulgation of Inaccurate Information about Surgeon's Liability for CRNAs.
It is difTicult for CRNAs to compete in the market when anesthesiologists use in-

accurate information to persuade surgeons not to utilize CRNA services. In one such

situation in Southern California, an anesthesiologist sent promotional and market-

ing letters to plastic surgeons, ophthalmologists and other physicians stating that

the surgeons had increased liability if they used a CRNA rather than an anesthe-

siologist. It is important to understand that typically in cosmetic plastic surgery, the

patient pays for the procedures, as insurance does not cover such operations. Plastic

surgeons, recognizing the competitive pricing and high quality of care provided by
CRNAs, have utilized CRNAs as practitioners for many years. However, inaccurate

information regarding liability of the surgeons for care provided by CRNAs could

have had a significant adverse influence on surgeon's use of nurse anesthetists.

4. Formation of Large Anesthesiologist Groups.
Formation of anesthesiologist groups that have the potential to control a large

share of the market also pose a tlweat to competition. Such groups are likely to have
enough market power to force hospitals and other facilities to boycott low cost pro-

viders, such as CRNAs. As in any monopoly or near monopoly situation, the result

would be the consumers pay higher prices and have fewer choices of services.

In recent months, large anesthesiology groups have been able to monopolize anes-

thesia services in hospitals in a few major metropolitan areas. In those situations,

competitors are likely to be prohibited from gaining access to the hospital, whidi
eliminates competition altogether.

In 1994, there was a merger of two anesthesiologist groups (Middle Tennessee An-
esthesiology, P.C. and Anesthesiology Consultants of Nashville, P.C), both of which

served metropolitan Nashville, Tennessee and surrounding Davidson County. The
new group, called Anesthesia Medical Group ("Group"), includes nearly 50% of the

non-teaching anesthesiologists serving the metropolitan Nashville area. The Group
also employs 105 of the 175 CRNAs practicing in the same area.

In the Nashville area there are 3,906 staffed hospital beds distributed aniong 12

hospitals. The Group is the sole anesthesia provider in two hospitals comprising one

third of the available staffed hospital beds in Nashville. In a third hospital, with

571 staffed beds, the group does not have an exclusive arrangement, but provides

approximately 65 percent of the anesthesia.

In total, the Group has approximately 50% of the practicing anesthesiologists in

the area, controls 60% of the CRNAs in the area, and has exclusive or nonexclusive

access to nearly one half of the areas staffed hospital beds. The market power of

the Group appears to be well beyond the safety zones established in the Antitrust

Division's and the FTC's Policy Statements for physician joint ventures, and because

of that may have the ability to increase prices and reduce services for patients in

the area.

A second potential exclusive contract situation exists in Denison, Texas. Texoma
Medical Center, Inc. ("TMC") is a non-profit corporation that operates a hospital in

Denison, Texas. It is estimated that TMC provides medical care and treatment and
surgical facilities for approximately 95 percent of the residents of Denison, Texas.

TMC has approximately 15 to 20 surgeons on staff and has extended clinical privi-

leges to four anesthesiologists and four CRNAs.
In January 1994, TMC's hospital administrator and CEO announced that hos-

fnt&Ys intention to enter into an exclusive provider agreement "with a single source

or all anesthesia care required by surgeons and patients of TMC." In conjunction

with this announcement, certain physicians were requested to submit a proposal to

the hospital for an exclusive provider agreement. No request for proposal was made
to any of the CRNAs at the hospital with staff privileges, even though CRNAs
charge less foi* anesthesia services than anesthesiologists. Presumably, CRNAs
would have been allowed to continue providing services at the hospital only if they

were employed by the exclusive provider group.

In order to keep the market competitive, three CRNAs and one anesthesiologist

practicing at the hospital announced their intention to bring an antitrust suit

against the hospital for exclusive dealinc. The hospital subsequently droned its ex-

clusionary plan, but it might not have aone so if the CRNAs had been hamstrung
in their ability to bring an antitrust suit.

CONCLUSION

In conclusion, special antitrust exemptions for certain groups of providers will in-

crease not decrease the cost of health care. All health care providers should compete

on a level playing field. By nature of practice, CRNAs are more than familiar with

their competitive role, and consequently, welcome competition with any provider

based on price and quality. AANA is concerned, however, that exemptions from the
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per se rule for doctors and hospitals will hamstring CRNAs' ability to challenge anti-
competitive conduct, and thereby increase prices for and reduce the choice of anes-
thesia services for many patients.

While my testimony here today represents the views of AANA and the conaments
we have provided are specific to CRNAs, the views opposing the weakening of anti-

trust laws are also supported by: American Chiropractic Association; American Col-
lege of Nurse-Midwives; American Occupational Therapy Association; American Op-
tometric Association; and American Speech-Language-Hearing Association.
Thank you for your consideration of our views.

Mr. Hyde. Thank you very much, Ms. McKay.
Next, Margaret Metzger, the senior vice president and corporate

general counsel of Tufls Associated Health Plan, and she's speak-
ing on behalf of the Group Health Association of America/American
Managed Care and Review Association.

Ms. Metzger.

STATEMENT OF MARGARET METZGER, SENIOR VICE PRESI-
DENT AND CORPORATE GENERAL COUNSEL, TUFTS ASSOCI-
ATED HEALTH PLAN, ON BEHALF OF THE GROUP HEALTH
ASSOCIATION OF AMERICA/AMERICAN MANAGED CARE AND
REVIEW ASSOCIATION

Ms. Metzger. Thank you. Good morning, Mr. Chairman and
members of the committee.
My name is Margaret Metzger. I'm the senior vice president and

corporate general counsel for Tufls Associated Health Plan. Tufls
is headquartered in Massachusetts. We are the third largest man-
aged care company in New England, with over 500,000 members.

I'm testifying here today actually for GHAA/AMCRA under its

new name, the American Association of Health Plans. I understand
I'm the first one testifying under that new name. AAHP is the larg-

est national organization of patient care networks, representing
over 1,000 member companies nationwide, including health mainte-
nance organizations, preferred provider organizations, third-party
administrators, and utilization review organizations. Together we
provide quality health care services for over 100 million people.
These consumers consistently give our plans positive reviews and
those reviews are reflected through high enrollment and renewal
rates.

On behalf of our members and enrollees, we do appreciate your
invitation to testify. On a personal note, I did bring my sixth grade
son and we're both very delighted to be here.
The American Association of Health Plans is testifying today to

express genuine concern about H.R. 2925 and I really would like

to explain why. There are two basic reasons. First, because we be-
lieve the proposed legislation is unnecessary. The existing antitrust
laws, in our view, do not stand in the way of legitimate procom-
petitive provider networks, the networks that today are creating at
rapid-fire pace new products and economic efficiencies. There's
ample evidence that these networks are forming and prospering
under current antitrust laws.

Second, we're very concerned because the proposed legislation

will make it more difficult to combat really genuine pernicious
practices, practices such as price fixing, boycotts, and market allo-

cation schemes. We see no reason to make it more time-consuming
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and expensive to take action against that sort of anticompetitive

activity. Please let me elaborate.

Provider networks are not inhibited by current law and don't

need a special legislative treatment. I want to refer to the 1995 re-

port to Congress by the Physician Payment Review Commission.
I'm going to quote because it concluded that, "The available evi-

dence of problems is not sufficient to warrant creating safe harbors
or other exemptions from the antitrust laws for physician spon-

sored networks at this time. Amending the antitrust laws is a seri-

ous step that should be undertaken only in the face of compelling
evidence that change is required. The limited available factual evi-

dence, however, does not currently suggest the widespread exist-

ence of problems." That's their quote.

In fact, hundreds of provider-sponsored networks have formed in

recent years, and in many States—those States would include Colo-

rado, Ohio and Wisconsin—at least 50 percent of the recent HMO
licenses have actually been issued to either physician hospital orga-

nizations or other physician-sponsored ventures. The health care

marketplace is incredibly dynamic right now. New health plans of

all types are forming and providing both health care providers and
consumers with a wide variety of choices.

I guess on the subject of joint ventures I have a very personal

perspective because Tufls Health Plan in fact is often in the same
position as the providers. We've considered a number of joint ven-

tures with competitors, and that would be both actual and poten-

tial competitors, and I've had to evaluate how we could create eco-

nomically integrated joint ventures that would pass antitrust mus-
ter. I found that when our goals are genuinely procompetitive thev
can be achieved. Obviously, when they are not, we can't go forward.

That experience, plus the rampant physician network formation ac-

tivity that's very obvious in the Boston market, really demonstrates
that providers can effectively collaborate under existiirj antitrust

laws when they are working to the benefit of consumers.
On the other hand, we're concerned that the proposed legislation

would make it more difficult to combat genuinely anticompetitive

activity. Antitrust laws are designed to promote competition for the

benefit of consumers, not to protect particular competitors. The
antitrust laws have really been the vehicle for cost containment,
and it took strong antitrust laws and enforcement to get to where
we are with the development of managed care as an alternative to

fee-for-service medicine.
I think you all know about the criminal case that went to the Su-

preme Court 50 years ago in order to enable one of the earliest

HMO's to organize, and while that case is more than 50 years old,

afler 8 years of front-line experience at Tufls, I know that the op-

position hasn't disappeared. Provider resistance remains very real

today, and we're very concerned that the proposed legislation rule

of reason analysis doesn't distinguish between financially-inte-

grated networks and sham arrangements that don't require suffi-

cient allocation to really get to the kinds of efficiencies and pro-

competitive statements that we're looking for.

Trying to wrap up quickly, current antitrust laws do distinguish

between networks and other joint ventures that are economically

integrated from those that are not. Activity that would otherwise
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be per se illegal will now be judged under the rule of reason; activ-

ity that is normally judged under the per se rule, even under cur-
rent rules, becomes rule of reason if it's within financially-inte-

grated joint ventures. These ventures truly offer new products and
services in an economically-efficient manner because the partici-

pants have both material stake in the fate of the venture and in-

centives to provide high quality and cost-effective care without
over-utilization.

The proposed legislation, with its very general criteria regarding
operations and funding, applies the rule of reason as long as those
very general criteria are met. And we're concerned that that cre-

ates a very practical problem because it hinders the ability of
health plans such as my own to protect themselves and their mem-
bers from anticompetitive behavior. Our provider contracting staff

has had many opportunities to respond to really blatantly anti-

competitive overtures by recommending that the providers seek
antitrust counsel. That recommendation carries a lot of weight be-
cause the per se violation or threat of per se violation is attached.
Let me conclude. We are very concerned. We are worried that by

protecting anticompetitive networks that may well raise prices, re-

duce services, and limit choices. We don't believe the legislation is

necessary if it's intended to encourage legitimate provider net-

works. Triose are already prospering.
Thank you for hearing our views. I'd be happy to answer ques-

tions.

[The prepared statement of Ms. Metzger follows:]

Prepared Statement of Margaret Metzger, Senior Vice President and Cor-
porate General Counsel, Tufts Associated Health Plan, on Behalf of the
Group Health Association of America/American Managed Care and Review
Assocl\tion

Good Morning Mr. Chairman and Members of the Committee. My name is Mar-
faret Metzger. 1 am the Senior Vice President and Corporate General Counsel for

ufts Associated Health Plan. Tufts is headquartered in Massachusetts and is the
third laivest managed care company in New England. The family of afliliated com-

Banies oners: Tufts Health Plan, a health maintenance organization (HMO); Secure
[orizons*. Tufts Health Plan for Seniors, a Medicare contracting HMO plan which

is a division of Tufts Health Plan; Tufts Total Health Plan, a point-of-service (POS)
plan; and Tufts Benefit Administrators, a third party administrator. The Tufts pro-
vider network includes 69 hospitals and over 11,000 physicians in private practice.

Tufts currently has over 500,000 members in more than 2,800 employer groups.
I am testifying today on behalf of Group Health Association of America/American

Managed Care and Review Association (GHAA/AMCRA), the largest national orga-
nization of patient care networks. GHAA/AMCRA represents over 1,000 member
companies nationwide including health maintenance organizations (HMOs), pre-

ferred provider organizations (PPOs), third party administrators (TPAs), and utiliza-

tion review organizations (UROs). Together these organizations provide quality

health care services for over 100 million Americans. On behalf of our members and
their enroUeea, we appreciate your invitation to testify.

HEALTH CARE NETWORKS PROVIDE QUALITY AND CHOICE FOR CONSUMERS

Our health plans provide high-quality health care at predictable cost to consumers
who consistently give our plans positive reviews, which are reflected in high enroll-

ment and renewal rates. Over the last few years managed care enrollment has in-

creeised by over 40 percent. Today, over 100 million people are enrolled in managed
care arrangements (See Attachment). The vast majority of these individuals chose
to enroll in a managed care plan.

What is it about health care networks that makes them attractive to so many peo-
ple? First, people like the idea that coverage is comprehensive and that they have
a variety of plan model types to choose from. In addition, they like the emphasis
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that plans place on preventive care services. And they like knowing that providers
are carefully selected based on professional qualifications and interest in working
within a coordinated care system. All of this is available to consumers at a lower
cost than most fee-for-service plans. In fact, an article appearing in the May 1994,
edition of the Journal of the American Medical Association summarized a com-
prehensive review of 16 previously published studies from the 1980s and 1990s that
examined the quality of care in HMOs compared with that in other settings. The
study found that the quality of care in HMOs was better than or equal to the care
provided in fee-for-service (FFS) plans on 14 of 17 quality-of-care measures.

ANTITRUST LAWS HAVE ENABLED HEALTH PLANS TO FORM

The topic of this hearing today is important to consumers, our industry, and to

the future of health care delivery. The health care marketplace is rapidly changing;
GHAA/AMCRA has, and continues to, support competition and choice in the evolv-
ing health care marketplace. We believe that the current antitrust laws encourage
market development while at the same time protecting consumers. The basic pur-
pose of the antitrust laws and antitrust enforcement in the health care industry,
as in other industries, is to promote and preserve competition for the benefit of con-
sumers, not individual competitors. The antitrust laws are neutral in this respect.
They do not favor or discriminate against any group of sellers or buyers; they apply
equally to everyone.
The antitrust laws and antitrust enforcement have played an historic and special

role in the development of managed care as an alternative to fee-for-service medi-
cine for consumers. Antitrust enforcement was directly responsible for enabling the
first HMO-type plan to form more than 50 years ago. In 1941, the Supreme Court
upheld a criminal antitrust conviction of the American Medical Association and the
Medical Society of the District of Columbia for conspiring to obstruct the operation
of Group Health Association (GHA), ^ an early HMO-type plan here in Wasnington,
D.C.2 In that case, the medical associations initiated disciplinary actions against
GHA staff physicians, imposed sanctions against doctors who consulted with GHA
ghysicians, and took various actions against hospitals that granted privileges to

IHA doctors—all in an effort to prevent GHA from providing an alternative to fee-

for-service practice. Unfortunately, a great deal of similar activity still occurs
today .^

Antitrust laws continue to benefit health care consumers by removing obstacles

to the formation and expansion of alternatives to fee-for-service medicine. For exam-
ple, challenges have been brought against professional society ethical rules and
self-regulation" that prohibited contracting with managed care plans, *• denials of

hospital privileges to doctors affiliated with HMOs,' restraints by dominant fee-for-

service payers on physicians affiliating with HMOs,® and combinations among pro-
viders to force higner reimbursements.' The enforcement agencies also have cnal-

lenged conspiracies to obstruct utilization review programs, ® and boycotts and other
conspiracies to maintain prices or force increases in reimbursements.^

Competition has enabled managed care plans and other new forms of health care
delivery systems to provide all consumers with high-quality care through alter-

natives to traditional fee-forservice practice. Competition between health plans, for

instance, has encouraged innovation, enhanced quality, and increased efficiency in

health care delivery. Similarly, greater use of selective contracting and competitive
bidding has generated efficiencies and improved quality, as providers have vied to

demonstrate the value and dependability of their services.

EXISTING ANTITRUCT LAWS PROMOTE COMPETITIVE, PRO-CONSUMER NETWORKS

Ironically, the same antitrust laws that have enabled provider networks to form
are now being accused of inhibiting the formation of such networks. Today's health
care marketplace demonstrates, however, that existing antitrust laws are effective

and continue to benefit consumers by enabling the formation of pro competitive col-

laborations by providers.
For example, joint ventures among hospitals to purchase, operate or market high

technology medical equipment have never been challenged by federal enforcement
agencies. Nor have tne agencies challenged joint purchasing arrangements among
hospitals for services such as data processing. ^° Furthermore, in many states—such
as Colorado, Ohio, and Wisconsin—50 percent or more of recent HMO state licenses

have been issued to physician hospital organizations (PHOs) and other physician
sponsored ventures. Adaitionally, according to the American Medical Association, in

1994, 77 percent of physicians had a managed care contract.^^

The antitrust laws also have not inhibited the formation of provider networks and
joint ventures. Since 1991, of 36 proposed provider networks that sought approval
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from either the Department of Justice or the Federal Trade Commission, all but one
was approved.^* Tne only proposed network that the FTC disapproved involved an
unintegrated preferred provider organization (PPO) in which the participating phy-
sicians did not share substantial financial risk. The FTC said that the arrangement
appeared to be a horizontal price fixing agreement among competing providers.^^ In

addition to these agency reviews, hundreds of physician networks, that did not seek

an advisory opinion, were formed under the guidance of the health care antitrust

enforcement policy statements issued by the enforcement agencies in September
1994.1"* The provider networks that sou^t approval are diverse geographically, in-

cluding both rural and urban markets, and represent a broad range of medical serv-

ices and specialties. For example:
St. Anthony Medical Center, one of three general acute care hospitals in Rock

ford, Dlinois proposed subcontracting with physicians and another hospital to

offer multi-provider, preferred provider contracts to employers and other third-

party payers. The contracts would be non-exclusive, thus permitting theprovid-
ers to enter into contracts with other providers or third-party payers. The net-

work would enable St. Anthony to provide additional hospital services that it

Previously could not after, and to refer overflow patients to the other network
ospital. Referrals to the other hospital would be limited to 20% of St. Antho-

ny's admissions, and St. Anthony would bear all of the financial risk for such
referrals. The Department of Justice approved the proposed network. ^^

Seventeen small and mid-sized clinical laboratories in California proposed
forming a network to compete with the three largest laboratories in the state

to provide services to large regional and statewide HMOs. The network would
limit its size to prevent it from acauiring more than 30% of the laboratory sales

volume in any given relevant market, and membership would be non-exclusive

so that members could participate in other networks or contract individually

with managed care organizations. The members would share significant finan-

cial risk through capitation. The Department of Justice approved the proposed
network. 1^

A group of dennatologists, plastic surgeons and dermatopathologists in Dade,
Broward and Palm Beach counties, Florida, proposed forming a provider net-

work to offer services to third party payers. Tne network's members would
share substantial financial risk tnrough the acceptance of capitated payments,
and would be non-exclusive, allowing its members to join other networks. Al-

thoudi the network would represent approximately 44% of board-certified der-

matologists in the area, the Department of Justice nevertheless found that it

would not likely result in anticompetitive effects. Even though the proposed net-

work fell outside the "safety zones" established in the 1994 Statements of En-
forcement Policy and Analytical Principles Relating to Health Care and Anti-

trust ("1994 Statements of Enforcement Policy") issued jointly by the Depart-

ment of Justice and the Federal Trade Commission, ^"^ the Department of Jus-

tice approved the proposed venture. ^^

A nursing home operator with 14 facilities in northern and eastern Wisconsin

J)roposed joining with nursing home operators in other regions of the state to

brm a single, statewide, non-exclusive network. The Department of Justice

business review letter approving the proposal noted that each of the four net-

work members did not operate nursing home facilities in the local markets
served by the other participants and would remain free to offer their services

independently of each other at a price to be determined solely by each individ-

ual member. The letter also observed that the network would be necessary to

allow the operator proposing the network to offer customers across the state ac-

cess to its services.^®

Physician Care, Inc. ("PCI"), a non-profit corporation, proposed to establish a

provider network in south-central Kentucky offering physician services to self

insured employers and other payers. Of approximately 276 physicians practicing

in the service area, 71 had become PCI members and 29 more had been accept-

ed for membership but had not signed participation agreements. PCI would oe

nonexclusive. Physician members woula be paid on a capitated basis or a dis-

counted fee-for-service rate, and 20% of their fees would be withheld for dis-

tribution among PCI members if the group's cost containment and utilization

goals were met. The Department of Justice approved the proposal because PCI
appeared to be a le^timate, bona tide joint venture in which participants would
share substantial financial risk. Further, the letter noted that PCI would offer

customers in the service area an additional alternative health care delivery sys-

tem. The letter also approved of PCI's non-exclusivity provision.^

All 85 board-certified dermatologists in South Carolina proposed forming a
nonexclusive network to contract with managed care plans for dermatology

24-740 96-14
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services throughout the state, but only for those services that also are per-

formed by other types of physicians. The network would not cover hospital ad-

missions and any procedure that dermatologists perform in more than 30 per-

cent of all cases in a relevant service market. The network members would
share substantial financial risk either by accepting capitated rates or by with-

holding a minimum of 20 percent of fees as a risk pool that would be retained

by the network or distributed to its members only if promised efficiency goals

are achieved. In approving the plan, the Department of Justice assumed that

network members will not exceed 30 percent of the physicians providing any
given procedure in any relevant martet, and thus would not attain market
power or cause anticompetitive eflects.^i

As these examples illustrate, the antitrust laws are not inhibiting the formation

of provider networks. Instead, the existing laws are encouraging the formation of

a variety of procompetitive provider networks—ventures that are responding to the

needs of consumers for flexible, high quality and cost-effective health care. Tne anti-

trust laws also are protecting consumers from anticompetitive joint ventures that

are nothing more than tightly knit cartels to fix prices, engage in boycotts or market
allocation schemes, or restrict market entry to competing providers—all of which
would restrict choices and raise prices for consumers.

LEGISLATION IS UNNECESSARY TO ENCOURAGE THE FORMATION OF PROCOMPETITIVE
PROVIDER NETWORKS

To the extent that H.R. 2925 is intended to apply the Rule of Reason analysis to

provider networks that involve substantial financial risk-sharing and create effi-

ciencies, it merely reflects current law. Such pro competitive networks and other

such joint ventures already are analyzed under the Rule of Reason. The Rule of Rea-

son analysis weighs the pro competitive effects and efliciencies created by a joint

venture in a relevant market against its potential or actual anticompetitive effects.

If the legislation is intended to encourage the formation of such provider networks,

it is unnecessary. As discussed above, the existing antitrust laws were largely re-

sponsible for the emergence of managed care and other innovative forms of health

care delivery.

In addition, the enforcement agencies have taken the extraordinary step of offer-

ing specific guidelines on the formation of physician and multi-provider networks.22

The Federal Trade Commission and the Department of Justice have given more
guidance in the health care area than in any other area. Provider networks are not

inhibited by current law and do not need a special legislative exemption to enable

them to form. In fact, in its 1995 report to Congress, the Physician Payment Review
Commission (PPRC) "concluded that the available evidence of problems is not suffi-

cient to warrant creating safe harbors or other exemptions from the antitrust laws

for physician-sponsored networks at this time. Amending the antitrust laws is a se-

rious step that should be undertaken only in the face of compelling evidence that

change is required. The limited available factual evidence, however, does not cur-

rently suggest the widespread existence of problems." ^3

H.R. 2925 WOULD PROTECT ANTICOMPETITIVE PRACTICES AND WOULD PREVENT QUICK
ACTION TO PROTECT CONSUMERS

GHAA/AMCRA opposes any policy or legislation that would sanction anticompeti-

tive provider joint ventures or networks. Unfortunately, H.R. 2925, would have pre-

cisely this effect. The legislation would apply the Rule of Reason to health care pro-

vider networks without regard to whether the networks are procompetitive and effi-

ciency enhancing.
Current antitrust law distinguishes between networks and other joint ventures

that are economically integrated and those that are not. Participants in integrated

joint ventures share substantial financial risk, such as the risk of loss from over-

utilization (commonly reflected in capitated fees), compensation tied to cost contain-

ment goals, all-inclusive fee structures (such as per diem rates) or other such fac-

tors—in short, evidence that network participants not only have a material stake

in the economic fate of the venture, but have the proper incentives to provide hi^-
quality, cost-effective care. Integrated networks also enable providers to offer new
products, such as expanded geographic coverage and additional medical specialty

services, in an economically efficient manner. Thus, integration benefits consumers

by encouraging the delivery of high-quality health care in the most efficient manner.

These characteristics of pro comjietitive networks are reflected in the 1994 health

care antitrust enforcement policy statements issued jointly by the Department of

Justice and the Federal Traoe Commission.**
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H.R. 2925, however, makes no distinction between, integrated networks and sham
arrangements established merely to fix prices and reduce competition. For example,
the definition of "health care provider network" fails to require that the venture be
economically integrated, fails to require substantial financial risk sharing (as pre-

viously described), and fails to require that a network create economic efficiencies.^

The legislation states merely that networks must be organized "for purposes that

include providing health care services."^ Such purposes could include the most seri-

ous types of anticompetitive conduct such as price fixing, coercion of third party pay-

ers or other purchasers to accept those prices, or boycotts designed to exclude com-
peting providers or other legitimate networks from the market. An example of such
anticompetitive conduct was recently highlighted by the Department of Justice. DOJ
alleged that in 1986, about 85 percent of the doctors in Buchanan County, Missouri

formed St. Joseph's Physicians, Inc. to prevent or delay the development of managed
care in the area.

The legislation establishes only general criteria regarding a venture's utilization,

internal quality and efficiency reviews, management practices, grievance proce-

dures, and contracting standards.^ Networks may be funded "in part" by capital

contributions from the members, regardless of whether the members share substan-

tial financial risk.^ In addition, the definition of "health care provider" includes

"any individual or entity that is engaged in the delivery of health care. . .", in-

cluding, presumably, any physician, hospital, nurse, laboratory and other such pro-

vider.^^ These definitions and criteria in the legislation ignore many of the e&sential

features of pro competitive networks and potentially sanction the most serious types

of anticompetitive conduct.

Under H.R. 2925, the Rule of Reason analysis would apply to any health care pro-

vider network that meets these general criteria, and almost all collaborative activi-

ties by competing providers carried out "for the purpose of providing health care

services"—regardless of whether such joint ventures are integrated, provide new
services or create pro competitive efficiencies.Thus, unintegrated networks of com-
peting providers who collaborate solely for the purpose of jointly setting fees (price

fixing) for the services they offer to health plans or other payers would be subject

to the Rule of Reason. To stop such illegal conduct—conduct that the Supreme Court
has condemned for decades—the Department of Justice and Federal Trade Commis-
sion would be prevented from taking prompt, decisive action under the per se rule,

as they can today, and instead would be forced to evaluate such practices under the

more protracted and expensive Rule of Reason legal analysis. In effect, H.R. 2925
would restrict the flexibility of the enforcement agencies to address quickly per se

illegal practices, such as price fixing or group boycotts. It would increase enforce-

ment costs and delay the cessation of harmful practices in the health care market
to the detriment of consumers.

Anticompetitive networks and other joint ventures should not be given special leg-

islative standing in the antitrust laws. Unfortunately, H.R. 2925 would do just this.

It would give protection to precisely the kinds of conduct that raise costs, reduce

services and limit choices for consumers—undermining the consumer protection pur-

poses that are embodied in the antitrust laws.

CONCLUSION

The basic purpose of the antitrust laws is to promote and preserve competition,

not to protect individual competitors or particular interests. GHAA/AMCRA urges

the Congress to retain this principle in any antitrust legislation it considers.

Strong antitrust laws and vigorous enforcement have enabled managed care and
other providers to compete in the health care marketplace for the past 50 years.

Competition promotes cost containment, consumer choice and the expansion of man-
aged care and other innovative approaches to health care delivery that benefit con-

sumers. The future of such innovations will depend on the vitally important role of

antitrust enforcement.
The proposed antitrust legislation would protect anticompetitive provider net-

works that raise prices, reduce services and limit choices for consumers. To the ex-

tent that it is intended to encourage or sanction legitimate provider networks, it is

unnecessary. Such networks already are prospering under current antitrust law and
enforcement policies.

GHAA/AMCRA wishes to thank the Chairman and the Committee for this oppor-

tunity to present its views. I would be happy to answer any questions that you may
have.
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Mr. Hyde. Thank you, Ms, Metzger. Your testimony has been
very valuable.

Lastly, Professor Clark Havighurst, the William Neal Reynolds
Professor of Law at Duke University Law School. Welcome, Profes-
sor Havighurst.

STATEMENT OF CLARK C. HAVIGHURST, WM. NEAL
REYNOLDS, PROFESSOR OF LAW, DUKE UNIVERSITY

Mr. Havighurst. Thank you, Mr. Chairman.
As you observed earlier, I've written a lot about the application

of the antitrust laws to the health care industry and the medical
profession. Indeed, over the years I have been known, I think, as
an advocate for aggressive enforcement against doctors. But I re-

cently wrote an article that has yet to be published, but has been
circulated some in manuscript form, that criticizes the enforcement
agencies for what I called "overregulating physician networks." I've

attached a copy of the article to the testimony I prepared and have
submitted, and I hope it will get into the record.

Interestingly, the AMA has picked up on that article and has cir-

culated it to a number of people and quoted it widely and has, I

think, found some comfort in some of the things I said. And it's of

interest as well that a lot of people who have known my earlier

work have been surprised to find me taking the doctor's side on a
matter of antitrust law. And it, therefore, may be useful for me to

try to explain my position here. I'm trying to walk a line some-
wnere between the agencies and the profession and will end up not
endorsing your legislation as such, but endorsing some of the objec-

tives that I think you're trying to achieve.

The issue that I raise in the article is whether the agencies have
used the per se rule in such a way as to preclude some potentially

efficient arrangements by which doctors might collectively market
themselves in this new world of managed care. And I suggested
that at least in what I call mature markets—markets where there

are a variety of plans available of all kinds and where the pur-

chasers have demonstrated some sophistication and ability to look

out for themselves—doctors ought to have a chance to show that
any joint selling arrangement they might adopt is not anticompeti-
tive. Such arrangements might yield efficiencies of some kind, ei-

ther to the doctors themselves or to the purchasers who find it use-

ful to deal with a group as opposed to each doctor one on one. Such
arrangements ought therefore to be scrutinized to see whether they
pose a net hazard to competition.

Applying the per se rule actually precludes any inquiry as to

whether competition is harmed in fact. It simply presumes that
harm has occurred. In my article I indicated a concern that the

conditions that the agencies insist upon before they will give rule-

of-reason treatment to a network are such that the networks are

all forced into some rather narrow molds. Specifically, forcing doc-

tors to assume financial risk, which I view as creating some conflict

of interests with the patient, is not necessarily the only way in

which medical care ought to be provided. It seems to me pur-

chasers large employers, for example—ought to be free—to pur-

chase care and deal with doctors on a fee-for-service basis, to rely

on the physicians that are selected to practice efficient medicine, to
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scrutinize their practices, and to reward those that are doing well.

But it seems to me that we have—perhaps inadvertently to be
sure—tended to reduce some of the options that physicians can
pursue in marketing themselves.
Now, Mr. Chairman, the issues here aren't easy ones. Each mar-

ket is different and has to be looked at specifically. I don't think

a theoretical answer to the question is possible, and neither I, as

an academic lawyer, nor Congress, in its wisdom, is likely to be
able to come up with a reliable answer to the questions tnat the

agencies have to deal with. This is a matter that perhaps can't be
reduced to statutory language.
Even on the question of whether the per se rule should apply, I

would hesitate to write a hard-and-fast prescription of the kind
that appears in your bill. In my view at least, the rule of reason
should Be applied in all restraint-of-trade cases. By that I mean
that courts and agencies should use "reason" before they apply per

se rules in specific situations. That's how the rule of reason was
meant to work. In some cases we have great confidence that there

is a real problem of restraint-of-trade. In those cases, we can penal-

ize that conduct without going deeply into everything.

But one doesn't just attach the price-fixing or other per se label

without thinking first, without looking at the facts and seeing

whether they resemble the earlier cases, and so on. So any legisla-

tion that seems to freeze this dichotomy between rule-of-reason and
per se cases would, I think, confirm the view that per se rules are

rules that we apply unthinkingly instead of rationally—with rea-

son—using our lawyerly skills to decide which cases fit the prece-

dents and which don't.

Chairman Pitofsky of the Federal Trade Commission gave you
some assurances yesterday, I believe, that the Commission is re-

thinking its own use of the per se rule, together with the Justice

Department. I would have some confidence that the outcome of

their reassessment will address the issues that concern you and
will give consumers a fuller range of options than they now have,

insofar as that's consistent with protecting competition. I would
hope that physician-sponsored networks will be given as much
room as is consistent with maintaining competition in the whole
market for physician services.

In mature markets where there are sophisticated purchasers and
a range of options, doctor-sponsored networks should not be seen

to pose huge problems that require the agencies to intervene. The
large purchasers in those markets will look at these networks and
decide whether to deal with them or not on the basis of whether
they look like price-fixers or the efficient providers of good medical
care. Purchasers ought to make these decisions, not the antitrust

agencies. They ought to be allowed to decide for themselves wheth-
er these plans offer quality services at appropriate prices.

I do think there's one issue that one might focus on—namely,
how easy it is for a purchaser to extricate himself from a relation-

ship witn one of these networks once he enters into it? The problem
is that doctor-patient relationships can't be easily severed so that

once a network in working with an employer, it might try to raise

the doctors' fees—by 20 percent, let's say. The purchaser's options

may be limited if his employees are all involved with the doctors
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in the network and he can't just go find some other doctors to take
care of them.
Although this problem could be worked out ahead of time, there's

a lock-in sort of problem here and that the antitrust agencies
should be thinking about how these networks, in contracting with
purchasers, could preserve the purchasers' right to deal directly
with the doctors on a more competitive basis if the networks should
try to jack up prices unfairly. This seems to me an issue of a very
practical kind that may need attention.

At any rate, I hope that the committee will conclude that what's
needed here is oversight and not legislation. I don't think there's

anything wrong with the law here. Antitrust law makes very good
sense when its applied thoughtfully and carefully. What we're
going through here is a process of rethinking what is called for. It

would be unfortunate for Congress to signify in any way that doc-
tors are entitled to special antitrust rules. To send that message
would confuse the courts and would give aid and comfort to those
in the profession who really are out to try to stop the progress that
is being made in bringing effective competition to the health care
marketplace.

[The prepared statement of Mr. Havighurst follows:]

Prepared Statement of Clark C. Havighurst, Wm. Neal Reynolds Professor
OF Law, Duke University

Mr. Chairman, I am a professor of law at Duke University, where I have taught
courses in health care law and policy, antitrust law, and economic regulation since

the 19608. In the early 1970s, I began to publish articles advocating a policy of in-

creased reliance on competition in the financing and delivery of health care. In that
connection, I advocated active enforcement of the antitrust laws against physicians
and physician organizations even before the Supreme Court finally clarified in 1975,

in Goldfarb v. Virginia State Bar, that the Snerman Act applies to the so-called

"learned professions." Indeed, in a friend-of-the—Court brief in the Goldfarb case, I

urged the Supreme Court to grant the plaintifTs petition for certiorari because of

the many benefits that would fiow to consumers oi health care if physicians had to

abide by the Sherman Act as other competitors do. Thus, I have been on record for

a long time as believing that antitrust law has an important role to play in policing

the health care marketplace. I take some pride in having anticipated that antitrust

enforcement would pave the way for a revolution of the kind that is occurring in

American health care today.
Over the years, I have written numerous articles on antitrust issues in the health

care field. Most recently—and most pertinently for the purposes of this hearing

—

I have written an article entitled "Are the Antitrust Agencies Overregulating Physi-

cian Networks?" I am attaching to this statement the latest prepublication drafl of

this article (which is soon to appear in the Loyola Consumer Law Reporter, pub-

lished by Loyola University Chicago School of Law), and I hope it will be accepted
for the record. As a result of my presentation of an early version of this article at

a meeting in Chicago last October, it has been prominently quoted and widely cir-

culated by the American Medical Association in connection with various legislative

proposals such as the one this committee is considering today. AMA lawyers appar-

ently found some of my criticisms of how the Sherman Act has been applied to phy-

sician network joint ventures compatible with their way of thinking. Because I have
long been viewed as a critic of organized medicine and as an uncompromising advo-

cate of antitrust enforcement against medical groups, many observers have been
surprised to find the AMA citing my work favorably.

My remarks today are intended to help the committee understand my position

and to aid it in deciding whether legislation is needed to ensure that physician spon-

sored networks receive appropriately sympathetic treatment under the antitrust

laws. Although I agree with the AMA that physician networks of certain kinds de-

serve better treatment than they have recently received, I am not yet persuaded
that the needed policy change cannot be achieved through a modification of atti-

tudes in the enforcement agencies. I hope to find in these hearings that the agencies

have begun to re-examine their previous position and are no longer locked into an
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overly regulatory approach to exercising their prosecutorial discretion with respect

to physician netwoncs. There is, in my view, nothing in standard antitrust doctrine

or policy that requires the agencies to go nearly as far as they have gone in limiting
the freedom of physicians to market themselves in new and efficient ways or in pre-

empting the function of purchasers in deciding which models for financing and deliv-

ering health care best balance competing concerns for cost and quality.

The thesis of the attached article and of my remains today is that the antitrust

agencies have been too quick to presume anticompetitive results when physicians
organize so-called netwonc joint ventures for the purpose of contracting with com-
peting health plans or with employers purchasing health services for their employ-
ees. To be sure, as a species of joint selling agency, a physician network joint ven-
ture certainly deserves close antitrust scrutiny, since it may entail some agreement
concerning the price and other terms on which otherwise independent competitors
sell their services. But unless such a venture qualifies as a sham rather than as

a legitimate effort to reduce the marketing and other transaction costs that physi-
cians face in selling their services in the new competitive environment, it is not an
appropriate candidate for condemnation under the principle that price fixing is ille-

Saf per se. In my view, recent antitrust enforcement policy has given too little cre-

enoe to the possibility that a physician network controlled by physicians might
yield marketing efficiencies that more than offset any loss of competition among the

joint venturers themselves. Because I believe that networks designed and controlled

Dy physicians themselves mi^t sometimes offer consumers more desirable products
than networks controlled by other interests, I am critical of antitrust policies that
permit antitrust enforcers to dictate the nature and character of such plans even
when overall market conditions are reliably competitive.

In a joint statement of their enforcement policy toward physician network joint

ventures issued in September 1994, the Department of Justice and the FTC speci-

fied certain conditions that any physician-sponsored network must meet before they
will view it as anything other than a per violation of the Sherman Act. The relevant
policy states that physician network joint ventures "will be reviewed under a rule

of reason analysis and not viewed as per se illegal either if the physicians in the
joint venture share substantial financial risk or if the combining of the physicians
into a joint venture enables them to offer a new product producing substantial effi-

ciencies." (Emphasis added.) These requirements are not laid down merely as condi-

tions that must be met to qualify for a so-called "safety zone" in which private par-

ties are promised freedom from government attack. To be sure, the guideline does
delineate two "safety zones"—one for exclusive networks, which are the sole market-
ing agents for participating physicians, and one for nonexclusive networks, which
do not preclude their members from marketing themselves through other networks
as well. In each case, the cited conditions, plus a market share screen relating to

the percentage of physicians engaged, must be met to satisfy the agencies. The
guideline goes on to state (in the quoted language), however, that networks not
meeting these requirements, while not necessarily unlawful, can satisfy the rule of

reason only if the two stated conditions are met. Although the context of the guide-

line suggests that the drafters had in mind only networks that failed the market
share tests (20 percent for exclusive networks and 30 percent for nonexclusive ones),

the guideline is written in such a way that the two conditions apply even to joint

ventures representing much smaller percentages of local doctors. Subsequent state-

ments and applications of the guideline by agency personnel confirm that even small
joint ventures are expected either to impose financial risks on participating physi-

cians or to integrate their practices so thorou^ly as to yield "a new product.
Thus, current enforcement policy declares specific conditions that must be met if

any physician network joint venture is to avoid being classified as a violation per
se—that is, as absolutely indefensible by reference to conditions in the maricetplace,

to efficiencies it might achieve, or to other pro competitive features or consequences
of the undertaking. To be sure, the policy statement is only a guide to the prosecu-
tors' policy and not a regulatory rule, and one might wonder whether or not enforce-
ment policy is as restrictive in fact as it seems to be on paper. Nevertheless, anti-

trust counselors have reported that, until recently at least, the agencies took their

policy statement at face value. Thus, collaborating physicians have had to be ad-
vised that, to avoid a risk of litigation, they must comply with the agencies' dictates

until enforcement policy is modified in some authoritative way. In my view, the
agencies' conditions are too restrictive and should, for both doctrinal and policy rea-

sons, be relaxed.
The enforcement guidelines put the government on record as conclusively deeming

any physician network joint venture of any size to be unlawful unless it is demon-
strably something more than a joint selling agency wholesaling the services of the
doctors in the group. A group oi physicians, oT whatever size, would thus be abso-
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lutelv barred from appointing an agent to negotiate on their behalf with sophisti-

cated purchasers, sucn as insurers, employers, and other prepaid health plans, if the
agent, rather than the individual physicians, had authority to set prices for the
groups members. Yet the practical difTiculties that individual physicians face in

finding secure places in the world of managed care are such that efliciencies in the
form of saved transaction costs, not the elimination of competition, may easily be
their principal objective in organizing such a sales agency. Fnirchasers, too, may re-

alize significant cost savings from arrangements that spare them from having to

bai^ain with numerous physicians indivioually. In my view, a proper application of
the rule of reason would allow a physician network a chance to show that pro com-
petitive effects predominate, whetner or not the physicians "share substantial finan-

cial risk" or "oner a new product." Although many proposed arrangements would
undoubtedly fail a rule of reason test, some joint ventures representing significant

subsets of practitioners and not satisfying the guideline requirements might be
found in particular circumstances to have more positive than negative effects.

Tlie article appended to this statement reviews the legal situation is some detail,

concluding that there is no good reason in antitrust doctrine or antitrust policy why
the antitrust enforcers should not, in proper cases, be willing to treat physician
sponsored networks as joint selling agencies and thus to treat tneir attendant limi-

tations on price competition as ancillary restraints subject to the usual test of rea-

sonableness. Under what I view as the appropriate analysis, the authorities would
give due recognition to the severe practical difficulties that physicians in solo or
small group practices face in marketing their services to numerous large buyers.
Lacking appreciable business experience and the staff resources necessary to nego-
tiate and keep track of their relationships with multiple payers, physicians should
be free, within normal limits imposed by antitrust law, to form and operate joint

selling agencies. In mature markets for medical care, purchasers are generally capa-
ble 01 looking out for themselves and should be free to do business with physician
networks that do not follow the current prescriptions of the antitrust authorities.

In such markets, physicians are more likely to form joint selling agencies as vehicles

for competing on a price-discounted basis for particular contracts than to use them
as cartelizing devices. Only in cases where the physicians seem truly capable of ex-

ercising market power should the agencies continue to insist that joint marketing
efforts include cumbersome arrangements—the so-called "messenger model"—de-

signed to remove the appearance of price fixing. In general, the agencies should
focus less on form and more on substance than they have been wont to do.

In my view, much of the hostility of the antitrust agencies to physician network
joint ventures has resulted in part from their looking backward to the time when
it was much more reasonable than it is today to presume that, when physicians col-

laborate, it is only for anticompetitive purposes—that is, to limit rather than to ex-

pand consumers' options. Like many a wayward golf shot, however, the current en-

forcement policy also suffers from looking ahead, away from the object at hand and
toward an intended goal. Thus, the agencies appear to be anticipating where they
think the health care marketplace is or should oe headed and attempting to steer

physician-sponsored networks in that foreordained direction. Thus, their prescrip-

tion of the form that such networks must take reflects a prejudgment of the way
physician services should, and will eventually, be bought and sold in the future

health care marketplace. In writing such a prescription, however, the agencies run
the risk of substituting their own judgments and preferences for those of pur-

chasers. In other words, the agencies have become regulators, displacing the very

maritetplace they are charged with protecting. The irony is that the agencies have
yet to recognize their own success in bringing real competition into being in Amer-
ican health care or to entrust decisions to the marketplace they have so ably fos-

tered. Indeed, in some markets, they have themselves become the principal remain-
ing obstacle to health care arrangements that some sophisticated purchasers, acting

on behalf of consumers, might well find more attractive than the managed-care op-

tions currently available.

To be sure, the antitrust agencies are not alone in assuming that all health care

will eventually be provided oy "capitated" providers or integrated health plans.

Many other observers also believe that physicians must bear financial risk ii they
are to be induced to provide health care efficiently and without the chronic excesses

that have characterized much fee-for-service medicine. It is dangerous, however, for

regulators to dictate market outcomes on the basis of a priori assumptions about
what is and what is not efficient or responsive to the needs and preferences of pur-

chasers. In my view, some networks that are nothing more than joint selling agen-

cies, involving no more risk bearing than is implicit in offering any product in a

competitive market, may have immediate procompetitive value in their own right

and should therefore be good candidates to survive antitrust scrutiny without regard
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to the speculative (though probably valid) claim—advanced in the past by AMA ofTi-

cials—tnat they are also valuable as half-way houses on the way to fuller integra-

tion. Another virtue of such plans is that they would avoid regulation as insurers,
such as many state insurance commissioners are currently seeking to impose on
physician-sponsored plans that accept some explicit nnanciaf risk.

The AMA has argued with great conviction that impeding the creation of doctor-

controlled plans fosters the unnatural growth of health plans operated by large cor-

porate sponsors, which it alleges are less attuned than physician groups to patient
welfare and the quality of care. I agree that antitrust enforcers should not, without
good reason to fear anticompetitive effects in the health care market as a whole,
deny physician-designed arrangements of all kinds a fair chance to compete against
lay controlled entities in finding efficient ways to cope with disease at reasonable
cost. In competitive markets, some such arrangements might prove attractive to

many consumers. Able to relv on professionalism, collegiality, and consensus rather
than exclusively on rules ana regulations imposed from the corporate top down, phy-
sician-sponsored networks may well prove to have a comparative advantage in find-

ing and implementing cost-saving methods that maintain essential quality and pre-

serve intangible values that are at risk in many of today's managed-care systems.
In any event, putting doctors at financial risk in treating their patients is not so

obviously a wise and prudent policy that all physician-sponsored health plans
should he forced into that mold. Financial risk creates interest conflicts, diminishes
loyalty to patients, and may undermine professionalism, with consequences that
some consumers would find objectionable. Not only do the incentives employed in

many integrated plans engender sub rosa rationing of care that consumers have no
way to monitor, but consumers and their agents lack other kinds of reliable informa-
tion permitting them to compare the overall performance of competing plans. Thus,
they nave much to worry about in purchasing health care today and might therefore
feel safer in dealing witn plans that did not put physicians at financial risk. Phvsi-
cian-sponsored joint selling agencies, if they do not dominate their local market,
might add usefully to the competitive mix precisely because they do not feature di-

rect financial incentives to withhold care, corporate control of medical practice, or
inte^ation and income pmoling that lessen productivity incentives. A marketplace
lacking arrangements designed by physicians themselves and not by antitrust au-
thorities could easily fail to serve consumers well or to be fully reliable, from the
standpoint of society as a whole, as a place for working out the difficult trade-offs

with which health care necessarily abounds.
The assumption that competition will eventually induce virtually all Americans

to enroll in some form of mana^d-care organization fails to take account of the fact

that nearly 100 million Americans are currently covered by self-insured ERISA
Fdans. This is roughly twice the number who receive their employer purchased bene-
its through entities that integrate financing and delivery in ways that would satisfy

the antitrust authorities in a physician-controlled arrangement. Thus, many large
employers do not require either that physician networks assume financial risk or
that physicians integrate themselves in some formal fashion. Instead, they have em-
ployed either in-house benefit managers or third-party administrators to contract
with physicians or physician networks directly at negotiated prices and to work with
them, often in highly creative ways, to control costs. Such employers apparently pre-

fer the cost savings achieved through careful selection of physicians ana through co-

operation with them in addressing cost problems over the savings they might gain
by contracting out the business on a capitated basis. Antitrust enforcers should not
deny employers the option of dealing with physician-organized joint selling agencies,
which they can hold responsible for selecting physicians who provide appropriate
care without overcharging for their services. It is simply wrong, legally, for the
agencies to insist that, when physicians organize a network ioint venture, the only
issue is whether the sponsors have either preserved a semblance of price competi-
tion among themselves or followed the agencies' prescriptions in allocating risks or
integrating their practices. Ironically, the question the agencies should be asking is

whether or not the local market features other plans or networks that meet their
specified conditions. If a market has matured to this extent, sophisticated pur-
chasers should be allowed to choose for themselves how they want physicians to be
organized and compensated for their services.

Having indicated my disagreement with the recent policies of the Department of
Justice and the FTC, I want finally to say that, despite the AMA's use of my article

to advance their legislative objective, I do not believe that legislation is the best way
to solve the problem I have identified. To say that the current jx)licy of the Depart-
ment of Justice and the FTC toward physician networks is over regulatory is not
to say that Congress must step in. Indeed, the problem I identify is not a problem
with antitrust law as such, requiring legislative change. Instead, the agencies have
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simply made a doctrinal error, adopting a rule of thumb when they should have ap-

plied the rule of reason. It is regrettable that this error gives anununition to orga-

nized medicine in its continuing battle for legislative relief from antitrust strictures.

Whatever law Congress might write on this subject could easily shelter more than
just pro competitive activity by professional groups. It would in any event create un-
necessary legal uncertainty ana give unfortunate credibility to the medical profes-

sion's long-standing argument that doctors are different and should be subject to

softer antitrust rules than ordinary mortals.

In the present circumstances, the way is open for the enforcement agencies to give

collaborating physicians a chance to demonstrate that their joint ventures pose no
ultimate threat to competition, despite their failure in some cases to pass the agen-

cies' objective test. (Indeed, there are already encouraging signs that the FTC, at

least, is prepared to weigh the argument that physician joint selling agencies and
other networks not satisiying the guidelines' prescriptions do not necessarily pose

anticompetitive risks.) Not only would a modest shift in agency policy go far to

weaken the AMA's argument for legislation purporting to state new antitrust rules

applicable to physician collaboration, but it would do so without bending the law,

sacrificing antitrust principles, or authorizing potentially anticompetitive conduct.

Most importantly, it would remove an impediment that currently forces innovation

in the delivery of medical services into narrow channels, with adverse consequences

for the range of consumer choice and possibly also for the quality of care provided.
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Clark C. Havighurst Telephone (919) 613-7061

Wm. Neal Reynolds froiessor of Law Facsimile (919) 613-7231

November 16, 1995

The Hon. Anne K. Bingaman

Assistant Attorney General

Antitrust Division
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Dear Anne and Bob,

1 am enclosing a draft of a paper strongly criticizing your agencies for being excessively hostile

to physician joint selling agencies ~ a subspecies of physician network joint ventures. Agency

obtuseness on this issue is a serious problem not only because it reflects bad law and bad policy and

is distorting market outcomes to the detnment of consumers but also because it is serving to open

political doors for organized medicme, which, as always, is seeking congressional relief from the

antitrust laws.

The AMA is using an earlier version of my paper to rally support for the provision in H.R.

2425 on physician-sponsored networks. I find it awkward after all these years to be on their side on

an antitrust matter, but the issue is not a close one, in my view. Moreover, even if the merits were in

doubt, this is a case where political wisdom dictates application of the rule of reason rather than per

principles as a way of defusing the doctors' claim that the agencies are acting arbitrarily. The FTC
was appropriately circumspect in addressmg physician conduct in the 1980s and succeeded in resisting

most of the attacks on the application of the antitrust laws to the health care field. (Unfortunately,

agency neglect of the doctnnal problems in staff privileges cases was, I think, a major contributor to

the climate that produced the regrettable congressional intervention in the Health Care Quality

Improvement Act.) The time for such salesmanship has not passed.

I hope you will quickly find a ^^•ay to acknowledge that conditions in many health care markets

warrant a relaxation of earlier vigilance and that physician collaboration will hereafter receive an

appropriate hearing in your agencies.

Most sincerely,

U
Enclosure

4^

Iniernel HavfaFaculty.Law.Duke.Edu
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ARE THE ANTITRUST AGENCIES OVERREGULATING
PHYSICIAN NETWORKS?

Clark C. Havighurst*

When the antitnist laws were first applied seriously to the medical profession

following the Supreme Court's 1975 decision in Goldfarb v. Virginia State Bar,'' a

principal objective of antitrust enforcers was to contest organized medicine's control

of health care financing. In the ensuing years, most health care markets evolved

under antitrust protection so that they now feature a variety of financing entities that

are not only independent of professional control but also highly aggressive in forcing

physicians to sell their services on competitive terms. Although competition has not

yet come to every local market, concerted action by physicians is no longer a

ubiquitous obstacle to its emergence. Indeed, in mature markets for medical services,

antitrust enforcers may do more harm than good if they continue to view concerted

action by physicians with the skepticism that was appropriate in earlier years.

The thesis of this comment is that antitrust enforcers today are too quick to

presume anticompetitive results when physicians organize so-called network joint

ventures for the purpose of contracting vdth competing health plans or with

employers purchasing health services for their employees. As a species of joint

selling agency, a physician network joint ventxire certainly deserves close antitrust

scrutiny since it may entail some agreement concerning the price and other terms on

which otherwise independent competitors sell their services. But unless such a

venture qualifies as a sham rather than as a legitimate effort to reduce marketing and

other transaction costs, it is not an appropriate candidate for condemnation under the

venerable principle that price fixing is illegal per se.^ Yet current antitrust

enforcement policy appears to give too little credence to the possibility that a

physician network controlled by physicians might yield marketing efficiencies that

more than offset any loss of competition among the joint venturers themselves. In

'William Neal Reynolds Professor of Law, Duke University. The author is grateful

to Charles D. Weller of the Ohio bar for calling his attention to the problem addressed in

this article, for other insights, and, in particular, for pointing out the extent to which current

antitrust policy ignores the special needs and circumsunces of self-insured employers as

purchasers of physician services.

'423 U.S. 886(1975).

^E.g., United States v. Socony-Vacuum Oil Co., 310 U.S. 150 (1940); United States

V. Trenton Potteries Co., 273 U.S. 392 ( 1 927),
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one of nine joint statements of enforcement policy regarding antitrust issues arising

in the health care field, the U.S. Department of Justice (DOJ) and the Federal Trade

Commission (FTC) have specifi ~d certain conditions that any network joint venture

must meet before they will view it as anything other than a per violation.^ These

conditions are too restrictive and should, for both doctrinal and policy reasons, be

relaxed.

To say that the current policy of the DOJ and the FTC toward physician

networks is overregulatory is not to say that Congress or the enforcement agencies

should accede to demands by organized medicine that ordinary antitrust principles

be bent to accommodate physician collaboration. The problem identified here is not

a problem with antitrust law as such. Instead, the agencies have simply made a

doctrinal error, adopting a rule of thumb when they should have applied the rule of

reason. Regrettably, this error gives added ammunition to organized medicine in its

continuing battle for legislative relief fi-om antitrust strictures -- relief that would

inevitably shelter more than just procompetitive activity by professional groups."

By the same token, giving collaborating physicians a chance to demonstrate that their

joint venture poses no ultimate threat to competition, despite its failure to pass the

agencies' objective test, would weaken the policy argument for softening antitrust

rules applicable to physician collaboration.^ Moreover, it would do so without

sacrificing antitrust principles or authorizing anticompetitive conduct. Most

importantly, it would remove an impediment that currently forces innovation in the

delivery of medical services into narrow channels, with adverse consequences for the

range of consumer choice and possibly also for the quality of care provided.

Origins of Current Enforcement Policy Concerning Physician Collaboration

The successful antitrust campaign against physician control of the fmancing

and delivery of health services in the 1970s and 1980s was one of the great victories

'Statement 8 -- Physician Ncrwork Joint Venturer, in U.S. Department of Justice &
Federal Trade Commission. Statements of Enforcement Policy and Analytical Principles

Relating to Health Care and Antitnist. Sept. 27, 1994, reprinted in 3 Health Law Rptt.

(BNA) 1391 (1994).

"See text at notes 49-53 infra

'On the appropriateness of accommodating political pressures of this kind in

antitrust enforcement and even in antitrust doctrine itself, see infra note 20 and text at notes

52-53.
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in the history of antitrust law. Beginning in the 1930s, the medical profession

created a panoply of Blue Shield and other profession-controlled health care

financing plans that enabled physician interests to dictate the economic conditions

of medical practice. To be sure, independent fmancing programs also existed in the

marketplace. But these plans were subject both to legal restrictions imposed at the

behest of professional interests and to the threat of coercive boycotts by professional

groups, and consequently also played by the profession's preferred rules.* In

addition, even after Blue Shield and similar plans were freed from direct professional

control, many of them protected their dominant market positions by serving local

providers as their principal marketing agent. In return for marketing provider

services on noncompetitive terms, a dominant Blue plan could count on providers

collectively to deny competing plans discounts of the kind the Blues themselves

typically enjoyed, to resist incursions by alternative fmancing and delivery systems,

and to stonewall efforts by commercial insurers to introduce competition by

selectively contracting with providers.'

The health care marketplace began to show signs of competitive life in the

1970s, however, as alternative fmancing and delivery mechanisms began to get a

foothold. In self-defense, physician groups in many local markets organized a

second generation of profession-controlled entities. So-called foundations for

medical care (FMCs) and individual practice associations (IPAs) served the

profession well for a while as effective defenses against both independent health

maintenance organizations (HMOs) and innovative purchasing practices by

*See, e.g., Lawrence E. Goldberg & Warren Greenberg, The Effect of Physician-

Controlled Heath Insurance: US v Oregon State Medical Society, 2 J. HEALTH POL,.

POL'Y & L., Spring 1977 at 48. For examples of provider boycotts and similar restraints

aimed at payers, see FTC v. Indiana Fed'n of Dentists, 476 U.S. 447 (1986); In re Mich.

State Medical Soc'y. 101 FTC 191 (1983).

Tor cases in which Blue plans acted, not as aggressive purchasers, but as marketing

agents for provider cartels (but escaped antitrust penalties because courts failed to recognize

the monopolistic character of their conduct), see Ocean State Physicians Health Plan, Inc.

v. Blue Cross & Blue Shield of R.I.,883 F.2d 1101 (IstCir. 1989), cer;. denied, A94 U.S.

1027 (1990); Travelers Ins. Co. v. Blue Cross of Western Pa., 481 F.2d 80 (3d Cir. 1973),

cert, denied, 414 U.S. 1093) (1973) See generally Clark Havighurst, The Questionable

Cost-Containment Record of Commercial Health Insurers, in HEALTH CaRE IN AMERICA

221, 245-54 (H. Freeh ed. 1988).
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conventional health insurers. In the Maricopa County Medical Society case,' for

example, FMCs in two Arizona counties established maximum prices for physician

services and performed utilization review for health insurers that agreed to pay

physicians under their fee schedules. The apparent purposes of the Arizona doctors

in creating the FMCs were to set collectively a limit-entry price for their services

(thus making the market less attractive to independent HMOs) and to induce health

insurers not to embark on independent paths in procuring physician services on

competitive terais. More recently, dominant physician interests have sought to use

preferred-provider organizations (PPOs) or other network joint ventures to maintain

solidarity in the face of purchasers' new efforts to break the profession's ranks.

Antitrust enforcers have been appropriately alert to these collective efforts.'

The success of the medical profession in controlling the economic

environment of physicians from the 1930s to the 1980s — particularly in delaying the

emergence of corporate middlemen able and willing to act as purchasing agents for

consumers in procuring physician services on competitive terms — was arguably the

most successful restraint of trade ever perpetrated by private interests against

American consumers.'" By the same token, the antitrust battles that hastened the

breakup of medical cartels paved the way for the revolution that is occurring in

American health care today." Indeed, without uncompromising antitrust

enforcement against physicians, the nation would have had to wait much longer for

private innovations that make providers effectively accountable to consumers for the

'Arizona v. Maricopa County Medical Soc'y, 457 U.S. 332 (1982).

'See, e.g., Southbank IPA, Inc., 1 14 F.T.C. 783 (1991). See also Richard D. Raskin,

Antitrust Issuesfor Independent Health Care Providers "Integration " and the Per Se Rule,

in ANTITRUST AND EVOLVING HEALTH CaR£ MARKETS 73 (19 ) (discussing recent

enforcement efforts with respect provider nerworks); Thomas L. Greaney, Managed
Competition. Integrated Delivery Systems and Antitrust, 79 CORNELL L. REV. 1507 (1994).

'"See Clark C. Havighurst, Professional Restraints on Innovation in Health Care

Financing, 1978 DukeL.J. 303.

"See, e.g., Clark C. Havighurst, The Antitrust Challenge to the Professional

Paradigm in Medical Care (Center for Health Admin. Studies, U. of Chicago, 1990); Clark

C. Havighurst, The Changing Locus of Decision Making m the Health Care Sector, 1 1 J.

Heal™ Pol., Pol'y & L. 697 (1986).
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cost as well as the quality of medical care.'^ More likely, without antitrust

enforcement clearing the way for private innovation, government would have

assumed a dominant role in health care, as it has in other coimtries.

To be sure, the danger of pnysician collaboration to suppress competitive

developments in local markets has not disappeared, and continuing antitrust vigilance

is still warranted. Nevertheless, there are many markets in which doctors can no

longer reasonably hope to forestall unwanted developments by banding together.

Too many large purchasers -- including Blue Cross and Blue Shield plans finally

forced by competition to use their market strength on behalf ofconsumers rather than

providers '^ commercial health insurers, and large self-insured employers - now have

the incentives, the tools, the bargaining power, and the independence they need to

prevent doctors from exercising market power. Selective contracting and discounting

of physician fees in return for assured patient load are now common practices. In

addition, integrated health care systems, combining in various ways the functions of

financing and delivery, are being constructed by many players and are now

significant factors in most local markets. Although there remain some places where

the doctors' old strategies may still be capable of heading off unwanted change, the

market forces that have been unleashed in most communities cannot easily be

reversed by counter-revolutionar>' professional action. In most circumstances,

antitrust enforcers should no longer presume that physician collaboration that is not

certifiably innocuous is intended to restrain trade rather than to achieve efficiencies

or to offer purchasers a fuller range of health care options. Suspicions that were well

justified when physicians possessed the means of controlling their economic

environment are not generally justified today.

Networks under Today's Enforcement Policy and the Rule of Reason

Although the health care industry is undergoing a remarkable transformation,

the one group of players that might develop the most efficient systems for delivering

high-qualit>- personal health care at reasonable cost are somewhat constrained in

''Accountability remains a problem in the current market, however. See note 45

infra.

"See, e.g., Ball Memorial Hosp.. Inc v Mutual Hosp. Ins. Inc., 784 F.2d 1325,

1337 (7th Cir. 1986) (quoting a 1983 memorandum by a Blue Cross plan proposing a new

strategy, novel for the plan and many others like it -- namely, that the plan "use its market

position and its control over substantial sums of health care dollars to negotiate lower fees

for provider services").
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doing so by the way antitrust law is currently applied to their undertakings.

Specifically, physicians organizing joint ventures for the purpose of marketing

themselves to major purchasers are being forced by unreali'tic antitrust standards

into arrangements that may serve consumers less well than arrangements that such

standards foreclose. The problem lies principally in the insistence by the antitrust

enforcement agencies that any physician-controlled network be objectively

distinguishable on its face from anticompetitive arrangements appropriately

condemned in the past.

The joint DOJ/FTC enforcement policy states that physician network joint

ventures "will be reviewed under a rule of reason analysis and not viewed as per se

illegal either if the physicians in the joint venture share substantialfinancial risk or

if the combining of the physicians into a joint venture enables them to offer a new
product producing substantial efficiencies."'* These requirements are not laid down
merely as conditions that must be met to qualify for a so-called "safety zone" in

which private parties are promised freedom from government attack. To be sure, the

guideline does delineate two "safety zones" - one for exclusive networks, which are

the sole marketing agents for participating physicians, and one for nonexclusive

networks, which do not preclude their members from marketing themselves through

other networks as well. In each case, the cited conditions, plus a market share screen

relating to the percentage of physicians engaged, must be met to satisfy the agencies.

The guideline goes on to state (in the quoted language), however, that networks not

meeting these requirements, while not necessarily unlawflil, can satisfy the rule of

reason only if the two stated conditions are met. Although the context of the

guideline suggests that the drafters had in mind only networks that fail the market

share tests (20 percent for exclusive networks and 30 percent for nonexclusive ones),

the guideline is written in such a way that the two conditions apply even to very

small joint ventures. Moreover, a footnote underscores that the rule of reason wall

apply only if "the joint venture is not likely merely to restrict competition and

decrease output, such as, for example, an agreement among physicians who do not

share substantial financial risk that fixes the price that each physician will charge."

Subsequent statements and applications of the guideline by agency personnel confirm

that even very small joint ventures are expected either to impose financial risks on

participating physicians or to integrate their practices so thoroughly as to yield "a

new product."

Thus, current enforcement policy declares specific conditions that must be

"Supra note 3 (emphasis added).
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met if any physician network joint venture is to avoid being classified as a violaiion

per se, making it conclusively indefensible by reference to conditions in the

marketplai % to efficiencies it might achieve, or to other procompetitive features or

consequences of the undertaking. To be sure, the policy statement is only a guide to

the prosecutors' p)olicy and not a regulatory rule, and one might wonder whether or

not enforcement policy is as restrictive in fact as it seems to be on paper.

Nevertheless, because antitrust counselors report that the agencies are taking their

policy statement at face value, collaborating physicians must be advised that, to

avoid a risk of litigation, they must comply with the agencies' dictates until

enforcement policy is modified in some authoritative way.

The guidelines put the government on record as conclusively deeming any

physician network joint venture of any size to be unlawful unless it is demonstrably

something more than a joint selling agency wholesaling the services of the doctors

in the group. A group of physicians would thus be absolutely barred from appointing

an agent to negotiate on their behalf with sophisticated purchasers, such as insurers,

employers, and other prepaid health plans, if the agent, rather than the individual

physicians, had authority to set prices. Yet the practical difficulties that individual

physicians face in finding secure places in the world of managed care are such that

efficiencies in the form of saved transaction costs, not the elimination of competition,

may easily be their principal objective ui organizing such a sales agency. Purchasers,

too, may realize significant cost savings from arrangements that spare them from

having to bargain with numerous physicians individually. A proper application of

the rule of reason would allow a physician network a chance to show that

procompetitive effects predominate, whether or not the physicians "share substantial

financial risk" or "offer a new product." Although many proposed arrangements

would fail a rule of reason lest, some joint ventures representing significant subsets

of practitioners and not satisfying the guideline requirements might be found in

particular circumstances to have more positive than negative effects.

As a doctrinal matter, only certifiably "naked" restraints of trade ~ those

having no object other than suppression of competition — are or should be subject to

fjer se rules. To be sure, the Supreme Court's opinion in the Maricopa case seemed

to say that per se rules may be applied to certain kinds of conduct even though there

may be some question concerning the nakedness of the restraint." But the Court's

"E.g., 457 U.S. at ("The anticompetitive potential inherent in all price-fixing

agreements justifies their facial mvalidation even if procompetitive justifications are offered

for some.").
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method in that case demonstrated the excessiveness of its rhetoric justifying the

arbitrary use of per se rules. Indeed, a careful reading of the majority opinion by

Justice Stevens reveals that he actual 1
' applied the rule of reason (taking what has

come to be called a "quick look" at all the circumstances) before finding

unsupportable the FMCs' claim that their fixing of maximum prices was

procompetitive ~ specifically, that it made costs more predictable for both insurers

and insureds, thereby lowering the cost and improving the quality of health insurance

coverage. Indeed, Justice Stevens showed notable insight in his appraisal of the

challenged practice. For example, he observed that, to achieve the arguable

efficiencies, "it is not necessar\' that the doctors do the price-fixing."'* He thus

focused on the availability of a less restrictive, more procompetitive way in which

better insurance coverage could be provided - namely, by having an insurer itself set

the fee schedule and contract with those physicians who were willing to abide by it.

Since such selective contracting with physicians was practically unheard of at the

time (indeed, it was precisely what the doctors hoped to discourage), his prescience

was particularly commendable."

Thus, despite what Justice Stevens said in Maricopa about having no choice

but to apply a per se rule to maximum price fixing, the Court did not in fact find a

violation until after it had discredited the physicians' claim that their maximum fee

schedules were procompetitive. Thus, Justice Stevens stated that "the limited record

in this case is not inconsistent with the presumption that the respondents' agreements

will not significantly enhance competition";'* such consulting of the record to see

whether a presumption of illegality might be successfully rebutted demonstrates that

the presumption was not conclusive - as a per se rule would be. Likewise, the Court

said, "It is entirely possible that the potential or actual power of the foundations to

dictate the terms of such insurance plans may more than offset the theoretical

"457 U.S. at 352.

"At 457 U.S. at , Justice Stevens cited Group Life & Health Ins. Co. v. Royal

Drug Co., 440 U.S. 205 (1979), for the proposition that insurers could obtain binding

contractual fee commitments from physicians That case upheld an insurer's selective

contracting with low-price pharmacies against an antitrust challenge. Its citation in this

context is noteworthy because, at the time, selective contracting and insurer-initiated price

competition had not yet emerged in medicine.

"457 U.S. at 333.
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efficiencies upon which the respondents' defense rests" ;'* obviously, the question

whether market power offsets efficiencies would not come up if the Court were truly

bent on applying a per se rule. Although the Maricopa opinion is certainly confusing

to anyone who follows Justice Stevens's rhetoric rather than ais footwork, the

Court's ruling was in no way inconsistent with the generally respected principle that

only naked restraints of trade (and, apparently, not all of them^°) are appropriate

candidates for per se treatment.^'

In any event (and despite the tendency of antitrust lawyers to dichotomize

between ''per se" and "rule of reason" cases), per se rules are not at war with the rule

"Id. at 354

^"^either courts nor commentators have ever made it clear why a per se rule does

not apply to all naked restraints, applying instead only to certain categories of such

restraints. The best rationale (arguably underlying Justice Stevens's seemingly extreme

rhetoric in Maricopa, supra note 15) is that, in many imperfect markets, there is more than

a negligible chance that a restraint addressed to a matter other than price or output might

actually yield an outcome closer to that which would result if the market were efficiently

competitive. Wisdom might counsel, of course, against creating a doctrinal loophole for

naked restraints of any kind since competitors rarely, if ever, restrain trade solely in the

interest of consumers. Nevertheless, a conclusive presumption that concerted action by

competitors is always anticonsumer would be politically unwise, especially in professional

fields. Possibly for this reason, courts have been "slow to condemn rules adopted by

professional associations as unreasonable per se." FTC v. Indiana Federation of Dentists,

476 U.S. 447, (1986). And the enforcement agencies themselves have been circumspect

in such matters — as in the IFD case itself supra, where the FTC fully (though arguably

unnecessarily) investigated the dentists' claims that the naked restraint in question enhanced

the quality of dental care Agency and judicial willingness to listen to defenses based on

an alleged market failure (even if they rarely accept them) has the virtue of weakening the

ability of professional interests to appeal to Congress for antitrust relief See text at notes

49-53 infra.

"In two later cases, the Court appeared to apply per se rules too readily, without

even a quick look that would probably have changed the outcome in one case but not the

other. See FTC v. Superior Court Tnal Lawyers Ass'n, 493 U.S. 41 1 (1990) (overlooking

objection that market power could not be presumed — as it usually is, implicitly, in price-

fixing cases - solely on the basis of defendants' anempt to fix prices, since defendants had

alleged a plausible objective other than restraint of trade); Palmer v. BRG of Georgia, Inc.,

498 U.S 46 (1990) (per curiam) (treating restraint, easily condemnable as overbroad, as

a per se violation without regard to its plausible business purpose).
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of reason, but are instead products of its application to particular facts." Such rules

should therefore never be applied without first applying the rule of reason -- that is,

without la 7erlike factual analysis to ensure that the case does indeed call for

invoking the policy inherent in past rulings condemning comparable practices as

indefensible restraints. The antitrust agencies, however, are apparently unwilling to

look at the whole picture in judging physician network joint ventures. Indeed, if one

takes the guidelines literally (and there is no reason one should not), a joint venture

representing, on a nonexclusive basis, no more than a modest proportion ~ say, ten

percent ~ of community physicians in each specialty would be condemned as a per

se violation. Physicians are thus barred by the threat of antitrust attack from forming

joint selling agencies that do not meet government specifications. Although antitrust

prosecutors are not chartered to wield prescriptive powers, they have in this instance,

by publicly committing themselves to exercise their prosecutorial discretion in a

particular way, become regulators de facto.

There is no mystery about the source in case law of the agencies' insistence

that physician-controlled networks, to escape antitrust challenge, must either impose

financial risks on the joint venturers or integrate the doctors' practices so

substantially as to "offer a new product." In the Maricopa case, the Supreme Court

rejected the FMCs' claim that they were engaged in price fixing "only in a 'literal

sense'" by stating that "their combination in the form of the foundation does not

permit them to sell any different product."" The Court went on to distinguish the

FMCs from "joint arrangements in which persons who would otherwise be

competitors pool their capital and share the risks of loss "^* The Court concluded

its analysis as follows:

If a clinic offered complete medical coverage for a flat fee, the

cooperating doctors would have the type of partnership arrangement

in which a price-fixing agreement among the doctors would be

perfectly proper But the fee arrangements disclosed by the record in

this case are among independent competing entrepreneurs. They fit

"See Nat'I Soc'y of Professional Engineers v. United States, 435 U.S. 679,

(1978) (describing rule of reason and how it yields "two complementary categories of

antitrust analysis").

"457 U.S. at 356, quoting Broadcast Music, Inc. v. CBS, 441 U.S. 1, (1979).

^'457 U.S. at 356.
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squarely within the horizontal price-fixing mold."

The agencies' position is thus seemingly supported by clear dicta in a Supreme Court

opinion (for a four-Justice majority), and might easily carry the day in another court

even though Maricopa involved a market very different from most of those one finds

today. But the agencies' job is not to prosecute every case they might win on the

basis of questionable dicta or precedent. It is instead to employ their expertise and

fact-finding capability to prevent true restraints harmful to competition and consumer

welfare while encouraging arrangements that create efficiencies.

Certainly, risk sharing and integration are appropriate requirements in

defining safe harbors for certain physician collaborations. But they should not be

made mandatory in all joint ventures by denying noncomplying ones a hearing under

the rule of reason even when the parties make a plausible claim that their purpose is

procompetitive and that their agreement on prices is ancillary to that purpose. In fact,

absence of the features specified by the agencies does not unerringly identify a naked

restraint deserving automatic condemnation — without proof of the parties'

anticompetitive purpose, of their power to affect competition in the market at a whole

(not merely inter se), or of the actual or probable effect of their arrangement. Thus,

a correct analysis of a physician-sponsored network falling outside the gtiidelines'

safety zones would walk sensitively through the elements of purpose, power, and

effect, condemning it only if there is a probable net harm to competition or if the

parties have employed unreasonable means to achieve their legitimate objectives.

Such an analysis of physician network joint ventures might sometimes result in a

clean bill of health rather than a decision to prosecute.

Physician Networks as Joint Selling Agencies

Physicicin network joint ventures are best viewed for antitrust purposes, not

as naked restraints of trade, but as joint sellmg agencies (JSAs), a type of

arrangement that has not generally been condemned as a per se violation." In a

"Id. at 357.

''E.g.. Appalachian Coals. Inc. v. United States. 288 U.S. 344 (1933) (treating some

very minor and otherwise attainable benefits of joint selling in a difficult market as

justifications for allowing a high percentage of sellers of coal to market through a single

agent). The Appalachian Coals case is generally understood to be an aberration in the law,

occasioned by the Great Depression. Nevertheless, even though more recent precedent

places a heavy burden on JSAs. e.g., Virginia Excelsior Mills v. FTC, 256 F.2d 538, 539-4

1

(4th Cir. 1958), elementary principles entitle them to be evaluated under the rule of reason
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passage quoted with approval by the Supreme Court in the NCAA case. Professor

Philip Areeda has observed that "joint buying or selling arrangements are not

unlawful per se."^' Likewise, Professor Lawrence Sullivan has opir'^d that

some joint arrangements to buy or sell will not be summarily held to

be unlawful . . . because summary analysis does not suggest a degree

of market power which clearly demands that integration benefits be

forbidden because price competition will be reduced. Joint agency

cases such as these must be analyzed under the rule of reason, fully

blown.

.... If the proposed selling or buying agency would

materially increase concentration and if as a result the balance of

forces would shift significantly away from rivalry and toward accord,

the arrangement should be rejected as unreasonable. Just as surely,

if competition could be expected to continue unabated, or even to

improve, the rule of reason will mandate that the market's manner of

striving for efficiency not be choked off.^'

The Supreme Court cited Professor Sullivan's observations with approval in

Broadcast Music, Inc v. C55," overturning a decision condemning per se, as price

fixers, two performing-rights societies that jointly marketed musical compositions

on behalf of their composer-members. The Court held that the composers, through

the societies, were engaged in pnce fixing only "in a literal sense" and that their

pooling of compositions for licensing purposes was "not a 'naked restrain[t] of trade

with no purpose except stifling of competition.'""

Despite the favorable treatment of joint selling arrangements in BMI,

if their sponsors' purposes are not obviously anticompetitive.

^TMational Collegiate Athletic Ass'n v Board of Regents of the Univ. of Okla., 468

U.S. 85, 109 n.39, quoting Philip ar£eda. The "Rule of Reason" fn Antitrust
ANALYSIS: GENERAL ISSUES 37-38 (1981) (observing that in some circumstances the power

of the combining parties might be so obvious that "the rule of reason [could] be applied [to

condemn the joint-selling arrangement] in the rwmkling of an eye"). See also 7 PHILIP

AREEDA, ANTITRUST Law (1986)

"Lawrence Sullivan. Handbook of the Law of Antitrust § 104 (1977).

''441 U.S. 1 (1979)

'"Id. at 2, quoting ...
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however, that case is the ultimate source of much of the reasoning in the Maricopa

case that apparently led the DOJ and FTC to insist that physician-controlled nerv\orks

must either for-^e the doctors to share financial risk or enable them to "offer a new
product." To be sure, the Court praised the procompetitiveness of the performing-

rights societies in making it easier, in a complex market, for composers to market

their music and for users to hire it. But the Court's overall analysis, by emphasizing

that the arrangement involved more than joint selling alone, may appear to justify

hostility to less integrated physician joint ventures. Thus, the Court stressed that the

societies each offered users of copyrighted music a particularly convenient form of

blanket license, which it characterized as "to some extent, a different product."^'

Moreover, it went on to say that "to the extent that the blanket license is a different

product, [a performing-rights society] is not really a joint selling agency offering the

goods of many sellers,"-"- thus implying that a mere JSA would not qualify for rule

of reason treatment. The Maricopa Court cited this discussion in rejecting the

FMCs' claim that they, too, were engaged in price fixing "only in a literal sense.""

It is a mistake in judging physician networks, however, for the enforcement

agencies to focus so minutely on these two cases and on others blurring the line

between naked and ancillary restraints^ rather than consulting general antitrust

principles, under which per se rules apply only to certain categories of the former.

In BMI, the Court needed to find ver>' strong procompetitive features in the

arrangements because the societies, between them, dominated the licensing of

musical compositions and were highly vxilnerable to condemnation in the absence of

a strong business justification.-" Tlius, if all the facts are considered, a physician

''Id. at 21.

"Id. at 22.

"Mar/copa, 457 U.S. at 356.

''See note 21 supra Sec also United States v Topco Assocs., 405 U.S. 596 (1972)

(applying the per se rule condemning market-division agreements to a minor limitation on

joint venturers' freedom despite its value in protecting parties against each other's

oppoministic conduct and thus in facilitating formation of procompetitive joint venture in

the first place). Unfortunately for coherence in the law. this holding, although effectively

discredited in Roihery Storage & Van Co v Atlas Van Lines, 792 F.2d 210. 227-29 (DC.

Cir. 1986), was cited favorably by Justice Stevens in Maricopa, 457 U.S. at
.

"Indeed, the Court should probably have broken up the societies themselves in any
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network representing only a fraction of physicians in an area, especially on a

nonexclusive basis, might be able to make as persuasive a case for joint marketing

as the BMI defendants. Certainly the efficit ncies they could point to, based on the

high transaction costs that both physicians and bulk purchasers would face in creating

relationships by individual negotiation and in administering those relationships,

would be similar in kind, and probably in magnitude, to the efficiencies achieved by

performing-rights societies.

Moreover, a significant fact noted by the Court as favoring application of the

rule of reason in the BMI case was the retention by the composers of the right to

license their respective compositions on an individual basis.^' As a practical matter,

however, that alternative method of marketing was highly inefficient. It also did

little to offset the market power of the societies, especially since the composers were

not fi^e to license their works through competing agents." Nonexclusive physician

networks, on the other hand, would permit physicians not only to service individual

patients on a fee-for-service basis but also to join other networks, thus posing much
less of a threat to competition. Such nonexclusivity should, in fact, save any network

(whatever its size) that exists in a market where large employers and other payers

have, and exercise, real opportunities either to organize their own networks or to

patronize other existing physician groups. Of course, the enforcement agencies

might reasonably require network physicians to show that they are participating in

competing ventures in fact, not merely that they are free to do so on paper. In

addition, sponsorship of the venture by a local medical society, rather than by a

subset of competing physicians, should defeat any claim that it is a procompetitive,

rather than a defensive, undertaking.

event, since as the only two licensors of musical compositions they wielded undue market

power and engaged in suspiciously parallel conduct. The private plaintiff, however, for

reasons of its own did not seek such relief, asking only for the invalidation of blanket

licenses (which served the interests of its competitors more than its own) and not for the

restoration of unbridled competition (which would have benefitted its competitors more than

iiselO- See Broadcast Music, 44 1 US at 16-18 (Court's discussion of CBS's theory and

desired remedy).

"44 1 U.S. at 20-2 1 , ("The individual composers and authors have [not] agreed

not to sell individually in any other market . . . .").

"The arrangement was comparable in this respect to the more restrictive

("exclusive") type of physician networks identified in the DOJ/FTC policy statement.



442

15

There is no good reason in antitrust doctrine or policy why the antitrust

agencies should not, in proper cases, be willing to treat physician-sponsored

networks as JSAs and their attendant limitations on price competition as ancillary

restraints subject to the usual test of reasonableness. Under the appropriCvC analysis,

the authorities would give due recognition to the severe practical difficulties that

physicians in solo or small group practices face in marketing their services to

numerous large buyers. Lacking appreciable business experience and the staff

resources necessary to negotiate and to keep track of their relationships with multiple

payers, physicians should be free, within normal limits imposed by antitrust law, to

form and operate JSAs. In mature markets for medical care, purchasers are generally

capable of looking out for themselves and should be free to do business with

physician networks that do not follow the current prescriptions of the antitrust

authorities. In such markets, physicians are more likely to form JSAs as vehicles for

competing on a price-discounted basis for particular contracts than as cartelizing

devices.

Less Restrictive Alternatives?

To be sure, the evaluation of ancillary restraints of trade does not end with

their classification as such. Even if the parties' purposes are unexceptionable,

there must still be an inquiry into the probable state of competition if the

collaboration is allowed. Such an inquiry begins with an estimate of the parties'

market power ~ that is, their ability to affect market price and overall output by

their collaborative decisions. If the parties turn out to possess market power in fact

(even though they do not need such power to accomplish their ostensible

procompetitive purpose), the net effect of their collaboration could easily be more

harmful than beneficial to consumers.

A case can frequently be resolved, however, without fmally balancing

procompetitive against anticompetitive effects ~ by asking whether the parties

could achieve their legitimate purposes in a manner less dangerous to comp)etition.

If such a "less restrictive alternative" was available and was not adopted by the

collaborators, the antitrust enforcers might conclude either that their purpose was

actually anticompetitive (thus justifying application of the per se rule after all) or

that, despite their lawful purpose, the panics' choice of the more restrictive method

of achieving it can itself be penalized. In reviewing physician-sponsored networks

possessing a degree of market power, therefore, antitrust agencies must determine

whether the anticompetitive features of the arrangement are reasonable in the sense

that they are well-tailored to achieve their procompetitive purposes with minimal

harm to competition.



443

16

Because the less-restrictive-alternative requirement is an element of a rule

of reason, it should not used by the antitrust agencies simply as a warrant for

closely second-gue "sing the way the parties have chosen to structure their

relationship; thus, it should be invoked only if the methods chosen betray an

anticompetitive motive or materially increase the threat to competition. Before

antitrust enforcers require a physician joint venture to restrucmre itself in a way

that sacrifices available efficiencies, therefore, they should have substantial reasons

to fear that the arrangement jeopardizes competition in the market as a whole. For

reasons similar to those already discussed, an agency should not, without at least

a quick-look power analysis, invoke the less-restrictive-altemative requirement to

force the joint venmrers to meet its prescriptions regarding risk-sharing or the

namre and extent of their integration. It is not enough to say, as the Maricopa

Court did, that "it is not necessary that the doctors do the price fixing." Even

though an enforcement agency can imagine less restrictive methods by which the

doctors could market themselves, it should not require use of such methods imless

to do so would avert an unreasonable threat to competition in the larger market.

Reflecting the demands of antitrust authorities, the current practice in forming

physician-sponsored networks is to design arrangements that avoid the

noncompetitive fixing of prices for the services of the individual physicians in the

group. Lawyers for physician JSAs have developed so-called "messenger" models

in an effort to obtain some of the efficiencies of joint marketing while preserving a

semblance of price competition." Indeed, the apparent frequency with which

networks are formed using some kind of messenger mechanism demonstrates that

physicians set up JSAs primarily to achieve efficiencies, not to fix prices. It is not

obvious why antitrust policy requires that they adopt cumbersome marketing

methods that purchasers themselves do not insist upon. The enforcement agencies

have uncharacteristically exalted form over substance in their analysis, ignoring valid

efficiency considerations that normally would be given due weight.

Messenger arrangements do not so obviously qualify as less restrictive

alternatives that every physician-sponsored JSA should be required to use them. To

be sure, they are theoretically less restrictive than letting the joint venturers agree on

price. But because they are cumbersome to operate, they are not equally satisfactory

as alternatives for getting the marketing job done. Their use therefore sacrifices

some of the efficiency that JSAs can otherwise create. Indeed, antitrust authorities

"See generally Raskin, supra note 9, at 86-91; Law Firm Warns of FTC's and

DOJ's Increased Focus on Messenger Models, 4 HEALTH LAW RPTR. (SNA) 603.
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apparently insist that physician JSAs employ a particularly cumbersome mechanism

called the "pure" messenger model. Under these arrangements, the marketing agent

must communicate offers back and forth between bulk purchasers and individual

doctors without disclosing to the latter the price terms that others are quoting.

Because the pure messenger model is unwieldy, some networks employ "modified"

messenger arrangements, which may take the form of a standing offer of individual

physicians' services on uniform terms that a purchaser is free to accept or reject.

Such arrangements have never been approved by enforcement officials, however, and

have sometimes been rejected. Thus, if a physician-sponsored network provides

neither for risk sharing nor for enough integration to create a "new product," the

antitrust authorities will apparently deem it unlawful unless it takes maximum
precautions ~ at whatever cost in inconvenience to both doctors and purchasers — to

eliminate all price-fixing features. Although it is hard to judge the relative efficiency

of all the possible messenger arrangements, the antitrust agencies might somewhat

improve the situation by tolerating modified versions whenever competition in the

market as a whole is not specifically in danger. '' The better approach, however,

would be to apply the rule of reason.

Insistence on a second-best alternative is appropriate in antitrust enforcement

and under the rule of reason only if a specific risk to competition outweighs the

efficiencies forgone. To be sure, use of a messenger model should be required in

many circumstances, often identifiable with only a "quick look." But in instances

where the danger of anticompetitive harm is unclear, a more sensitive evaluation is

required. Such an analysis would consider such factors as sponsorship of the JSA by

physicians in an aggressive competitive posture rather than in a defensive,

anticompetitive one (that is, by interests other than a local medical society); the

percentage ofcompeting physicians engaged in the effort; their freedom to participate

in competing ventures; their actual participation in other marketing schemes; the

sophistication, effectiveness, and preferences of the purchasers with which they deal,

and the overall vigor of competition in the market being served. Even if a network

was the exclusive marketer for its member doctors, there would still be no threat to

competition if the market featiired a variety of other plans. In such a mature market.

"It is not known whether anyone has studied the actual operation of various

messenger models to see what costs they incur or whether purchasers benefit in fact from

the price competition they seemingly preserve. Although the doctrinal basis for doing so

would be highly artificial, the agencies might obviate some of the inefficiency by letting

joint venturers agree on nonprice terms, using the messenger model only for price terms

(which are more amenable to individual negotiation).
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purchasers can decide for themselves whether to patronize JSAs in which physicians

have not expressly undertaken to share financial risk, to integrate their practices, or

to maintain any kind of independent pricing. Indeed, the availability of meaningful

purchaser options itself puts the collaborating physicians at risk of contract

nonrenewal and should go far toward satisfying government officials that

competition is not in danger.*"

The Danger of Prejudging Market Outcomes

As already demonstrated, the hostility of the antitrust agencies to physician

network joint ventures results in part from their looking backward to the time when

it was reasonable to presume that physicians collaborated only for anticompetitive

purposes. Like many a wayward golf shot, however, the current enforcement policy

suffers also from looking ahead, away from the object at hand and toward an

intended goal. Thus, the agencies appear to be anticipating where they think the

health care marketplace is headed and attempting to steer physician-sponsored

networks in that foreordained direction. Thus, their prescription ofthe form that such

networks must take reflects a prejudgment of the way physician services should, and

will eventually, be bought and sold in the future health care marketplace. In writing

such a prescription, however, the agencies run the risk of choking off (in Professor

Sullivan's words) "the market's manner of striving for efficiency."

To be sure, the antitrust agencies are not alone in assuming that all health care

will eventually be provided by integrated health plans.*' Many other observers also

believe that either physicians themselves or independent middlemen capable of

managing physicians must bear financial risk if physicians are to be induced to

provide health care efficiently and without the chronic excesses that have

'"Another kind of risk that should reassure antitrust enforcers concerning the

compatibility of a JSA with competition in the larger market is the risk of "deselection"

faced by individual physicians participating in the network. Although the agencies are

reported to take a narrower view, a joint venture might argue that it is offering "a new
product" if it reserves, and occasionally exercises, the power to exclude doctors who
overuse resources or provide care of doubtful quality. On the other hand, a state "any-

willing-provider" law, mandating that a nerwork include any physician willing and able to

meet its terms, would eliminate most of this risk. In states where such inclusiveness is

mandated by law, the antitrust agencies could reasonably take the position that any joint

venture should satisfy their requirements with respect to risk-sharing or integration.

"See, e.g., Greaney, supra note 9

24-740 96-15
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characterized much fee-for-service medicine. It is dangerous, however, for regulators

to dictate market outcomes on the basis of a priori assumptions about what is and

what is not efficient or responsive to the need; and preferences of purchasers/^

Current antitrust enforcement policy with respect to physician networks is an

exercise of prosecutorial discretion that, in attempting to provide guidance to the

industry, has become overly regulatory and prescriptive, foreclosing options that

might attract followers in a competitive market.

The American Medical Association (AMA) , in advocating greater freedom

for physicians to create their own networks, has been somewhat careful about

challenging directly the conventional view that physicians will ultimately either be

put imder managed-care arrangements operated by third parties or be organized in

competing groups with explicit individual or collective incentives to control costs.

Thus, the AMA has sought to persuade antitrust enforcers that physicians need more

freedom to collaborate only so that they can take incremental steps toward fuller

integration or can explore new methods ofpayment without having to take the plunge

all at once.^^ Citing physicians' lack of the capital, experience, and management

skills necessary to orgamize a fiilly integrated plan, the physician group argues that

physicians need an opportunity to test the waters and to evolve gradually toward full-

blown integration of their practices. Observing that simple networks and

management service organizations (MSOs) could either serve as building blocks for

larger plans to incorporate in their systems or evolve into physician-sponsored

entities capable of bearing financial risks or offering "new products," it advocates

antitrust relief that would facilitate physician experimentation with new ways of

organizing themselves. This article argues more explicitly than does the AMA that

some JSAs may have immediate procompetitive value in their own right and should

therefore survive antitrust scrutiny without regard to the speculative (though probably

valid) claim that they are also valuable as half-way houses on the way to fuller

integration. Whereas the AMA hopes for some legislative relaxation of antitrust

requirements, agency application of the rule of reason would alone be enough to

*^f Jeff C. Goldsmith, The Illusive Logic ofIntegration, HeaTLHCARE Forum J.,

Sept.-Oct. 1994, p. 26 (questioning the benefits of much of the organizational integration

sweeping the health care industry).

*'See generally Letter from James S. Todd, M.D.. Executive Vice President, AMA,
to Anne K. Bingaman, Assistant Attorney General, Antitrust Division, U.S. Department of

Justice, May 11, 1994 (discussing antitrust issues addressed by certain legislative

proposals).
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give physicians all the freedom of action that is compatible with effective

competition.

The AMA has also argued that impeding the creation of doc )r-controlled

plans fosters the unnatural growth of health plans operated by large corporate

sponsors, which it alleges are less attuned than physician groups to patient welfare

and the quality of care. Although granting legislative relief to physician

collaboration would be a serious policy error,*^ antitrust enforcers should not, without

good reason, deny physician-designed arrangements a fair chance to compete against

lay-controlled entities in finding efficient ways to cope with disease at reasonable

cost. In competitive markets, some such plans might prove attractive to many

consumers. Able to rely on professionalism, collegizdity, and consensus rather than

exclusively on rules and regulations imposed from the corporate top down,

physician-sponsored plans should have a comparative advantage in finding and

implementing cost-saving methods that maintain essential quality and preserve

intangible values that are at risk in many of today's managed-care systems.*'

In any event, putting doctors at financial risk in treating their patients is not

so obviously a wise and prudent policy that all physician-sponsored health plans

should be forced into that mold. Financial risk creates interest conflicts, diminishes

loyalty to patients, and may undermine professionalism, with consequences that

some consumers would fmd objectionable. Not only do the incentives employed in

many integrated plans engender sub rosa rationing of care that consumers have no

way to monitor, but consumers and their agents lack other kinds of reliable

information permitting them to compare the overall performance of competing plans.

Thus, they have much to worry about in purchasing health care today and might

therefore feel safer in dealing with plans that did not put physicians at financial risk.**

"See text at notes 49-53 infra.

"One physician sophisticated in health policy and generally appreciative of the role

of antitrust law in medicine has argued that doctors must have a larger role in decision

making and management if health care quality is not to suffer in the brave new world of

managed care, "gatekeepers," and capitation. See Robert A. Berenson, Do Physicians

Recognize Their Own Best Interests''. HEALTH AFFAIRS, Spring 1994, p. 185.

**The author has recently argued at length that the failure of health plans to write

subscriber contracts saying anything meaningful about the degree to which the plan and its

providers will ration services and balance health benefits against costs is a severe

impediment both to offering consumers meaningful options in the marketplace and to
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Physician-sponsored JSAs, if they do not dominate their local market, might add

usefully to the competitive mix precisely because they do not feature direct financial

incentives to withhold c j-e, corporate control of medical practice, or integration and

income pooling that lessen productivity incentives. A marketplace lacking health

plans designed by physicians alone (and not by antitrust authorities) could easily fail

to serve consimiers well or to be fully reliable, from the standpoint of society as a

whole, as a place for working out the difficult trade-offs with which health care

necessarily aboimds.

One consequence of the current and emerging problems with managed care

could be a rising tide of regulation. Already, a combination of physician criticism,

rumor, unverified consumer complaints, and occasional press reports of beneficial

care denied is causing increasing skepticism and critical comment about the new
generation of health plans. This discontent could easily ripen into a further backlash

of regulation and litigation. Although designed to protect consumers, such legal

developments would raise health plan costs and limit the ability of plans to adopt

innovations responsive to the wishes of consumers and their agents. Indeed,

overregulation is already a problem in many states, and only the formitous presence

of the federal Employee Retirement Income Security Act (ERISA) as a barrier to

intrusive state regulation and judicial oversight of employee benefit plans"^ has

permitted the market to make as much progress as it has toward bringing costs under

appropriate control. ERISA is under constant challenge, however, and may
eventually give way as a defense against heavy-handed state regulators. For federal

antitrust authorities to mandate risk sharing that in turn invites either relaxation of

ERISA preemption or new state regulatory controls could be highly destructive of

the market's ability to achieve efficiency.

In this connection, it should be noted that the National Association of

Insurance Commissioners has recently declared its members' intention to treat any

network of physicians that carries any degree of financial risk as an insurer requiring

state licensure as such.*' Thus, the antitrust requirement that physician-sponsored

holding providers and plans accountable for complying with any but a generally applicable

(poorly defined but relatively expensive) standard of care. See Clark C. Havighurst,
Health Care Choices: Prjvate Contracts as Instruments of Health Reform (1995).

''29 U.S.C. § 1001 et seq (19 ). See, e.g.. Metropolitan Life Ins. Co. v.

Massachusetts, 471 U.S. 724 (1985) (holding that ERISA preempts state mandated-benefit

laws); Pilot Life Ins. Co. v. Dedeaux, U.S. ( 1 987) (holding that ERISA preempts state law

remedies for bad faith in administration of employee health benefits plans).

**See NAJC Bulletin to Address Application ofInsurance Laws to Provider Groups,
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networks be structured to impose financial risks on physicians is driving such plans

directly into the anns of state insurance regulators. State insurance regulation would

increase the difBculty of creating new network joi .t ventures, would raise their costs,

and would limit their ability to meet purchaser needs and expectations, thus

undermining the efficiencies that such networks might otherwise achieve. Physician

JSAs, on the other hand, would, escape such regulation zind would thus greatly

enhance the fi-eedom of self-insured employers and other purchasers to obtain the

services they require without encountering the delays, obstacles, and costs that state

regulators impose.

The assumption that competition will eventually induce virtually all

Americans to enroll in some form of managed-care organization fails to take account

of the high degree to which American employers have elected to bypass

intermediaries and to do business with providers directly. Nearly 100 million

Americans are currently covered by self-insured ERISA plans. This is roughly twice

the number who receive their employer-purchased benefits through entities that

integrate financing and delivery in ways that would satisfy the antitrust authorities

in a physician-controlled arrangement. To be sure, there are some markets such as

California where the market penetration by convention^ HMOs and managed-care

organizations is impressive, but there are many others (large parts of the Middle

West, for example) where competition has operated for some time wdthout inducing

employers to rely heavily on corporate middlemen or integrated or risk-bearing

physician networks. In these markets, many large employers do not require either

that physician networks assume financial risk or that physicians integrate themselves

in some formal fashion. Instead, they have employed either in-house benefit

managers or third-party administrators who contract with physicians or physician

networks directly at negotiated prices and work with them, often in highly creative

ways, to control costs. Such employers apparently prefer the cost savings achieved

through careful selection of physicians and through cooperation with them in

addressing cost problems over the savings they might gain by contracting out the

business on a c^itated basis or by forcing physicians to accept lower fees. Antitrust

enforcers should not deny employers the option of dealing with physician JSAs,

which they can hold responsible for selecting physicians who provide appropriate

care without overcharging for their services.

Self-insured employers should therefore be free to work directly with

Health Law RPTR. (BNA) 1 177 (discussing NAIC bulletin issued Aug. 10, 1995). See also

Storm Warning, HEALTH SYSTEMS REV. (Federation of Am. Health Systems), Sept.-Oct.

1995, pp. 26-37 (series of articles discussing state insurance regulation of provider

networks).
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physician-designed JSAs and not forced instead either to form their own networks

or to hire independent entities to assume risk, to manage care, or to form fully

integrated health plans. Such entities naturally expect to profit both from investing

the employer's advance payments and, most importantly, from economizing on the

provision of health care to employees and their families. Many employers might

prefer to eliminate the middleman and to take direct responsibility for both the cost

and the quality of medical care that their employees receive. In this effort, physician

networks organized by physicians themselves could be valuable allies. Antitrust

enforcers are simply wrong to insist that, when physicians organize a network joint

venture, the only issues are whether the sponsors have either preserved a semblance

of price competition among themselves or followed the agencies' prescriptions in

allocating risks or integrating their practices.

A Pretext for Congressional Intervention?

Agency obtuseness on the issue addressed in this article comes at a

particularly inopportune time — as Congress is considering major reforms of the

Medicare program. The version of the reform legislation that passed the House of

Representatives in the Fall of 1995 included two provisions relating to antitrust law

applicable to physicians. One would have explicitly required application of the rule

of reason rather than a per se rule to "physician-sponsored networks" (PSNs)

contracting with "physician-sponsored organizations" (PSOs) to deliver Medicare

services under a PSO's capitation contract with the government.*' Thus, the House

bill opted for letting physicians deal with "MedicarePlus" contractors through JSAs

to the same extent that, under the analysis in this article, physicians could employ

JSAs in dealing with ERISA plans and other private or public purchasers. The need

for the House provision would therefore be obviated if the antitrust agencies were to

relax the policy criticized in this article. Indeed, that outcome would be highly

preferable to a legislative fix precisely because it would extend to physician networks

of all kinds, not just to those organized to serve Medicare beneficiaries. In addition,

it is always preferable to solve problems in the administration of antitrust law by

shaping doctrines to promote competition better rather than by turning to Congress.

A more troubling provision in the House bill would have created a sweeping

antitrust exemption for so-called "medical self-regulatory entities,"'" rolling back

twenty years of painstaking development (since Goldfarb) of antitrust principles

applicable to concerted action by professional groups. Physician interests have long

'H.R. 2425, 104th Cong. IstSess. § 15201 (1995).

»ld. at§ 15221.
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contended that antitrust enforcers underestimate their motives in taking collective

action in the marketplace. The agencies have successfully (and wisely) maintained,

however, that the law inquires the uncompromising maintenance of competition in

professional fields, even when professionals can plausibly claim that their

anticompetitive actions are motivated by concern for the public interest." Thus, the

antitrust movement has successfully brought to bear in medicine the wholesomely

objective principle -- which the House bill would have converted to an impractical,

and much too forgiving, subjective test — that parties with a conflict of interests

ought never to exercise coercive powers that are subject to Jinticompetitive abuse.

Experience under the antitnist laws since the 1970s has generally vindicated the

premise that competitive markets are preferable to professional control precisely

because they are more hospitable to innovations responsive to consumer interests.

Unfortimately, unwise administration of the antitrust laws, either by the

agencies or by the courts, invites Congress to intervene on behalf of politically

powerful physician interests and to enact confusing, possibly overbroad correctives

or destructive immunities like the ones in H.R. 2425." The agency policy discussed

in this article is thus doubly unv,ise. In addition to being wrong as a matter of

antitrust doctrine, it may prove a political disaster. Precisely because it has been

based more on hostility toward physicians and suspicions about their motives than

on reasoned application of antitrust policy, it has given medical interests a wedge

with which to get Congress into the act, creating the potential for legislation virtually

repealing antitrust law as it affects organized medicine. Antitrust is ultimately a

"E.g., FTC V. Indiana Federation of Dentists, 476 U.S. 447 (1986); National Society

of Professional Engineers v. United Slates, 435 U.S. 679 (1978). But see note 20 supra.

'Congress last modified the application of antitrust law to the health care industry --

also at the behest of organized medicine - m the Health Care Quality Improvement Act of

1986. 42 U.S.C. §§ 1

1

101-51 (19 ) Because courts had been unable to find in antitrust

doctrine any reasonable and expeditious basis for distinguishing between meritorious and

nonmeritorious private antitrust challenges to staff privileges decisions in hospitals, see,

e.g., Patrick v. Burget, US ( 1 988). Congress felt compelled to provide qualified antitrust

immunity for hospital-based peer-review (and other similar professional) activities. On the

other hand, if courts (perhaps with wise and balanced guidance from the antitrust agencies)

had focused their efforts on distinguishing berween actions of hospitals themselves and

actions of medical staffs empowered by hospitals finally to decide the fate of their

competitors, there would probably have been no need for congressional intervention. See

Clark C. Havighurst, Doctors and Hospitals Arj Antitrust Perspective on Traditional

Relationships, 1984 DuiCE L.J. 1071. 1108-42.
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political enterprise on which turns the fate of competition in the economy as a

whole." If competition is not to be undercut by congressional tinkering, antitrust

enforcement must reflect astute political judgment. A-« overly aggressive trust-

busting mentality, such as the attitudes manifested by the agencies toward physician-

sponsored JSAs, can easily have political repercussions harmful to competition in

health care.

Conclusion

This article has argued that Americans are currently being denied access ~

by antitrust authorities, of all people — to a variety of doctor-sponsored physician

networks that could perform useful services for some purchasers in some health care

markets. In particular, the current policy of antitnast enforcers, in requiring all such

networks to meet certain organizational or financial requirements, neglects at least

three realities. One is that self-insured ERISA plzms have very different needs than

other purchasers of health care and that physician networks are capable of responding

directly to these needs. Second, the antitrust agencies fail to recognize the heavy

regulatory burdens and litigation threats facing the kinds of health plans they

visualize as the wave of the health care future; precisely because ERISA plans and

physician JSAs both escape many of these burdens, they may be jointly capable of

efficiencies that are diflficult for other plans to achieve. Finally, the antitrust agencies

seem trapped in a time warp that keeps them fearful of physician conspiracies that

are much less likely to prosper - and thus to be attempted — today than in an earlier

era.

The Sherman Act's rule of reason was designed specifically to ensure that

antitrust authorities consult the realities of actual markets in making judgments about

whether competition is in jeopardy or is operating in healthy though possibly

unpredictable ways. Conscientious antitrust analysis should enable the DOJ and FTC
to recognize, often with only a "quick look," whether specific physician joint

ventures or joint selling arrangements are more likely to suppress competition or to

serve efficiently the needs of both their members and sophisticated purchasers,

especially large employers zuid their employees. The threat that current enforcement

policy poses to all physician network joint ventures that fail to meet the agencies'

own prescriptions should be removed, either by a new policy statement or by an

official clarification prominently announced. It would be a terrible reflection on the

performance of the antitrust agencies if Congress had to put them on the correct

doctrinal path in evaluating physician networks.

'See note 20 supra.
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February 21, 1996

Kirk B. Johnson, Esq.
Sr. Vice President and General Counsel
American Medical Association
515 N. State Street
Chicago, IL 60610

Re: Antitrust Enforcement Statements

Dear Kirk:

The following information, describing the facts surrounding a

managed care provider network I represent, is intended to
illustrate how the current enforcement posture of federal
antitrust enforcement agency representatives has impeded the
development of managed health care organizations desired by the
health plan sponsors.

In a medium-sized city in the Midwest, the managed care market is
dominated by two payors: a Blue Cross HMO and another HMO owned
by a large HMO system. The balance of the health benefit plan
market consists largely of self-funded benefit plans sponsored by
mid-sized employers, and plans insured under traditional
indemnity coverage.

Two of the city's hospitals and a number of physicians desire to
form a managed care organization. The provider representatives
met with the representatives of the two HMOs to discuss a

capitation relationship or other form of risk assumption
relationship, but were informed that neither HMO desired such a

relationship with a provider organization. Therefore, there is
no current market for the assumption of risk from HMOs.

The self-funded employers would like the providers to propose a

payment methodology that would enable the employer sponsored
benefit plans to reduce costs, have access to a reasonably large
provider panel, but would not threaten the ERISA pre-emption
from state insurance law mandates currently enjoyed by the plans.
The employers have requested that the providers organize
themselves and develop an initial discounted fee-for-service
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approach to pricing. The employers have no basis for proposing a

specific approach to pricing.

As regards any self-funded benefit plan that might desire the
assumption of risk by the provider network, the state insurance
department has announced its position that a provider network
that accepts underwriting risk directly from employer sponsored
benefit plans through capitation or other forms of risk sharing
must be licensed as an insurance company or HMO in that
jurisdiction.

At present, the providers' effort to respond to the employers'
request for a discounted fee-for-service proposal has been
thwarted by statements by federal antitrust regulators to the
effect that, in the absence of substantial risk sharing, a

provider network cannot propose, initiate, or suggest a fee
schedule to payors requesting such action. For the reasons
stated above, risk assumption by the provider network is not
feasible.

I hope that the foregoing example is of benefit in describing the
impact of current regulatory positions.

Sincerely,

Jeffrey G. Kraft
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1 46 Changes in the HMO Industry

CHANGES IN THE HMO INDUSTRY

Acquisitions and Mergers

Third Quarter 1994

• Foundation Health Corporation (Rancho Cordoba. CAl acquired Intergroup

Healthcare Corporation with health plans in Arizona and Utah

• Health Systems International, Inc. (Van Nuys. CA) acquired M.D. Enterprises,

operator of M.D. Health Plan (North Haven. CT)

• MEDICA (NfS) merged with HealthSpan. a hospital s>stem. to form a subsidiary

of Allina, a holding company.

• United Healthcare Corporation (Minneapolis. NfN) acquired GenCare

HeallhSytems(St Louis. MO).

Fourth Quarter 1994

• Advantage Health Plan of Ohio and West Virginia (OH) merged with Advantage

Health Plan of Pennsylvania.

• As pan of an enrollment trade. CIGNA HealthCare, Inc. acquired Principal

Health Care of Ohio. Inc (renamed CIGNA HealthCare of Ohio) and Principal

Health Care, Inc. acquired CIGNA HealthCare of Kansas/Missouri-

Wichita/Salina (renamed Principal Health Care of Kansas City. Inc. - South Central

Kansas Division)

• Foundation Health Corporation (Rancho Cordoba, CA) acquired Southern

Colorado Health Plan and CareFlorida Health Systems

• HMO of Wisconsin Insurance Corporation, affiliated with the Blue Cross and

Blue Shield Association, merged with I'-Care HMO. Inc.. afTiliated with the

University of Wisconsin Hospital, to form Unity Health Plans Insurance

Corp)oration. which was purchased b> United W isconsin Services

• HMO Maine merged with Blue Cross and Blue Shield of Maine, which now

consolidates the enrollment of both plans

• Humana. Inc. (Louisville. KY) acquired CareNerwork. operator of Wisconsin

Health Organization Insurance Corporation (Milwaukee) The Milwaukee health

plan IS now listed as Humana Health Care Plans (Milwaukee)

• Physician Corporation of America (Miami. FL) acquired Southeast Health Plan,

a PPO. which was renamed PC A Health Plans of Alabama, inc

Inte'Sturtv Cnmnetttivp Edae Industry Reoort 5 2
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First Quarter 1995

• Blue Cross and Blue Shield of Kansas City purchased the medical contracts of
BMA SelectCare, Inc. (Kansas City. MO).

• Gulf Health Plans HMO merged with Health Partners of Alabama HMO to form
Gulf Health Plans HMO, Inc. Separate listings for the two health plans are still

maintained in this issue of the directory.

• Harvard Community Health Plan (Brookline, MA) and Pilgrim Health Care,
Inc. (Norwell, MA) agreed to merge to form Harvard Pilgrim Health Care, based in

Dedham, Massachusetts.

• In a joint venture. Metropolitan Life Insurance Company and Travelers Group
formed MetraHealth Companies, a national managed care firm based in Hartford,

Connecticut.

Second Quarter 1995

• Tennessee-based Coventry Corporation acquired Virginia-based Southern Health

Management and Florida-based HealthCare USA.

• Healthsource, Inc. (Hooksett, NH) agreed to acquire the assets of Central

Massachusetts Health Care Inc.

• Healthsource, Inc. also acquired the group health business of Provident Life and

Accident Insurance Company of America, which includes Provident Health Care

Plans, Inc. Provident's HMOs are located in the southeastern states of Georgia,

North Carolina, South Carolina, and Tennessee.

• Pacificare of Washington acquired Pacific Health Plans (WA).

• Paciricare Health System Inc.'s subsidiary Pacificare of California acquired

Priority Health Service's subsidiary ValuCare (Fresno, CA).

• Physicians Plus Insurance Company (Madison. Wl) and Emphesys Financial

Group Inc.'s subsidiary Employers Health Insurance Company (Green Bay, WI)

agreed to merge their HMO operations into a single, regional organization named

Physicians Plus Emphesys Insurance Corporation.

• Trigon Blue Cross Blue Shield of Virginia (Richmond) established a joint venture

with Tidewater Health Care (Tidewater, VA) to combine membership in Trigon's

HealthKeepers and HMO Virginia in the Tidewater area with Tidewater's Priority

Health Plan.

• United HealthCare (Minneapolis, MN) agreed to acquire MetraHealth Companies

(See First Quarter 1995].

InterStudy Competitive Edge: Industry Report 5.2
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• WellCare Management Group Inc.. parent of VVellCare of N w York Inc., agreed to

acquire Managed Care Administrators (NY). MCA, which provides primary care

health services to Medicaid beneficiaries, manages PrimeCare of New York and

PrimeCare of Brooklyn and Queens.

• Wellpoint Health Networks (Woodland Hills, CA) agreed to merge with Health

Systems International (Van Nuys, CA).

HMO Directory Updates

• The listing for Aetna Health Plans of Louisiana, Inc. now consolidates the

enrollment of both of its Louisiana plans.

• CIGNA Health Care of California, Inc. (Glendale) now consolidates the

enrollment of CIGNA Private Practice Plan (Glendale, CA) in a mixed-model

HMO.

• Educators Health Care (UT), which ceased offering an HMO product, no longer

appears in this directory.

• The listing for FHP, Inc. (California) now includes the enrollment of TakeCare

Health Plan, Inc. (CA)

• The listing for FHP Health Plan of Ohio, Inc. now includes the enrollment of

TakeCare Health Plan of Ohio, Inc.

• The listing for FHP of Colorado, Inc. now consolidates the enrollment of both FHP
of Colorado health plans, including the former TakeCare Health Plans, Inc.

• Garden State Health Plan (NJ), whose membership is currently limited to

Medicaid only, no longer appears in this directory.

• Harvard University Group Health Program (MA), which offers its HMO product

only to affiliates of Harvard University, no longer appears in this directory.

• The listing for Humana Health Care Plans (Kentucky) now consolidates t.he

enrollment of its Lexington and Louisville markets.

• The listing for Humana HealthCare Plans of Alabama now consolidates the

enrollment of its Huntsville and Montgomery markets.

• The listing for Humana Medical Plan, Inc. (Daytona) now consolidates the

enrollment of its Daytona and Jacksonville markets.

• The listing for Kaiser Permanente Medical Care Program (Northeast Region)

now consolidates the enrollment of the Kaiser Foundation Health Plan of

Massachusetts and the Kaiser Foundation Health Plan of New York.

InterStudy Competitive Edge: Industry Report 5.2
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• Enrollment in the California markets of MetraHealtb is now listed sep^.ately under

MetLife HealthCare Network of California, Inc. - San Francisco and MetLife

Healthcare Network of California, Inc. - Los Angeles.

• Enrollment in the Florida markets of MetraHealth is now listed separately under

MetLife HealthCare Network of Florida, Inc. - Miami, MetLife HealthCare
Network of Florida, Inc. - Orlando, and MetLife HealthCare Network of

Florida, Inc. - Tampa.

• Enrollment in the Ohio markets of MetraHealth is now listed separately under

MetLife HealthCare Network of Ohio, Inc. - Cincinnati, MetraHealth Care
Plan of Ohio, Inc. - Cleveland, and MetraHealth Care Plan of Ohio, Inc. -

Columbus.

• The listing for MVP Health Plan, Inc. (NY) now consolidates in one listing the

enrollment of all of its markets.

• The listing for PacifiCare Health Systems now consolidates the enrollment of its

Oklahoma City and Tulsa markets.

• Enrollment in the Jacksonville, Orlando, and Tampa markets of Principal Health
Care, Inc. is now listed separately for each market.

• The listing for United HealthCare of Ohio, Inc. now includes the enrollment of

Western Ohio Health Care Plan.

TemriinatJons

• Complete Health of Florida, Inc.

• Greater Wisconsin Rapids Health Protection Plan

• MetLife Health Care Management Corporation (Westport, CT)

interStudy Competitive Edge: Industry Report 5.2
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Wm TO CREATE

LARGEST COMPANY

FOR HEALTH PLANS

INDUSTRY CONSOLIDATING

United Healthcare to Acquire

Metrahealth in the Trend

to More Managed Care

By MICHAEL QUINT

One of the nacion's largest opera-

tors of health maintenance orgamra-
tions. the United Healthcare Corpo-

ration, agreed yesterday to buy Me-
trahealth. a more traditional health

insurance company with 10 million

customers. The new company would

be the nauon's largest provider of

health care plans.

The deal will mean that millions of

people accustome to the freedoms

allowed by old-iishioned health

plans will now get iheir insurance

from a company that has made its

reputation by offering more restric-

tive health plans And the merger
continues a move toward larger

health care companies that are in a

better position to offer lower prices

because they have the size to de-

mand lower prices from doctors and
hospitals.

Metrahealth. based in McLean.
Va .

was created just last year from

a merger of the health insurance

businesses of Metropolitan Life and

Travelers Fewer than 5 percent of

us customers belong to health main-

tenance organizations, which tightly

control the list of doctors to whom
iheir members can gQ.and the treat-

ments those doctors provide, while

another 18 percent are in H.M.O.'s

thai provide some freedom to select

doctors outside the plan. More than

half of Metrahealth s customers are

still in traditional insurance plans

offered by employers.

United Healthcare, based in Min-

netonka, Minn., provides full medical

coverage for nearly 4 million people

and specialty coverage such as men-

tal-health services for 27 million

more. It has grown into une of the

nation's biggest H.M.O. companies

by moving into Midwestern and
Southeastern cities and offering

health plans particularly to workers
at medium-sized or small companies
and in government jobs. (A rival

company with a similar name. U S

Healthcare, is already a strong com-
petitor in the Northeast.)

With the Sl.eo billion deal for Me-
trahealth, United Healthcare will in-

vade the Northeast. Southwest and
West Coast, and rural America.
Among the employers offenng Me-
trahealth plans are 40 of the nation's

largest companies, as well as tens of

I

thousands of smaller ones. Metra-

I
health also offers policies to individ-

uals.

Some of the people covered under
Metrahealth's old plans may choose

to join United Healthcare health

maintenance organizations already

up and running m their city, or to be

organized soon. Health maintenance
organizations are an attractive busi-

ness because when run right they

can charge lower prices than tradi-

tional health plans but still earn a

higher profit.

But many other people do not want

10 belong to a health mamtenance

organization, at least not yet. United

Healthcare will offer these people

other kinds of health plans For ex-

ample. United Healthcare s fastest-

growing product is an H MO that

aims to offer members some of the

freedom of choice of a traditional

plan Members can choose any doc-

tor including those not on the HMO
lisi. if they pay extra for the pnvi-

leR'

HMOs, which collect a flat fee in

exchange for meeting a persons

medical needs, have won an increas-

ing share of the health insurance

business in recent years, much of it

at ihe expense of traditional insurers

like Metropolitan Life or Travelers

Or William L McGuire. chief ex-

ecutive ai United Healthcare, noted

thai even when the health plan of

choice was something other than a

health maintenance organization,

his company cotld apply the lessons

It had learned through its H.M O 's

about the most efficient medical

treatments and cost controls

Kenneti L Simmons, the chief ex-

ecutive ai Metrahealth. said the new

company must do more than repeat

the strategy of the last 10 years

when HMOs grew and prospered

by attracting customers from tradi-

tiunal insurance plans In the future,

he said health care companies will

become more skilled at applying

their knowledge about medical treat-

ments to customers outside the

HMOs

The challenge, said Thomas Pyle,
a senior health care adviser to the
Boston Consulting Croup, is for com-
panies like United Healthcare to
keep records that enable them to

Identify the best course of treatment
for different ailments, and be confi-
dent enough in their judgment to

dictate procedures that doctors will

follow

News of the merger was well re-

ceived on Wall Street, where United
Healthcare stock was unchanged at

$43 a share, while other companies
specializing m H.M.O.'s were down

sharply as some said profits would
be lower than Wall Street analysts

had forecast.

"This merger will provide access

to millions of Metrahealth custom-

ers who were seeking managed care

arrangements for their health uisur-

ance that Metrahealth could not pro-

vide as quickly or as efficiently as

United Healthcare," said Margot 1_

Vignola, an analyst at Merrill Lynch.

For United Healthcare, she noted,

the merger provides access to thou-

sands of companies, including many
in the Fonune 500.

Ms Vignola agreed wi'h United

Healthcare executives who said the

merger would increase the compa-

ny's earnings per share, and added

thai "the new United Healthcare will

be in a posiiion to grow more rapidly

than either company could have by

Itself"

James w McLane. head of the

health care business at Aetna Life

and Casualty, the nations ihirdlarg-

esi health care company, said the

merging of two of his competitors

• reinforces our strategy of offering

corporations a wide variety of op-

tions.
" from H.M.O.'s to traditional

insurance He noted that about 65

percent ol employees were covered

by some form ol managed care plan,

up from 28 percent early this decade

The owners of Metrahealth elect-

ed to be paid in different ways. Trav-

elers, whose chairman, Sanford I.

Weill, has said he wanted out of the

health care business, is taking S831

million ui cash, and may collect $175

million more if Metrahealth meets

an earnings goal of nearly $200 mil-

lion this year.

0^,'^



Metropolitan Lite is keeping clos-

er ties to United Healthcare, taking a

package of S296 million in cash and

$500 million worth o( preferred stock

that is convertible into United

Healthcare common stock at i4SA6

per share Apart from eventually

owning about 5 percent of United

Healthcare's common stock. Metro-
politan and United Healthcare have
agreed to market each other's prod-

ucts

Metropolitan may also collect $175

million more in both 1996 and 1997 if

Metrahealth's business meets un-

specified earnings targeu. Travel-

ers sold to Metropolitan its right to

collect half the 1996 and 1997 bonus
payments for $35 million.
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Health Care Giant
Proliie tor fvletranealin companies anc Uniiet3 Heaitncare lor tne
three months ended Mar -h 31

FINANCIAL DATA (in millions)

Revenue $1.010 Sl.069 7 52,079.7'

Net income S 40.0 $89 4 S 129.4

MEMBERSHIPS
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In the Marketplace

Mergen And Acquisitions

Wilson Administration Approves Weilpoint/HSI

Merger, With $3 Billion Donation To Charity

SACRAMENTO, Calif— In a long-anlicipalcd an-

nouncement, ihe Dcparimenl of Corporations approved

Sepl 7 Blue Cross of California's public benefit plan; the

recapitalization of its for-profit Wellpoinl Health Net-

works Inc. subsidiary; and the merger of Wellpoint and

Health Systems international

When completed, the merger and related transactions

will create the nation's largest publicly traded managed

care company, with more than 4.7 million medical mem-
bers and annual revenues of approximately $6 billion.

Wellpoint and HSl shareholders vote on the merger this

fall—majority shareholder BCC has indicated it will

vote in favor of the transaction—and the merger is

expected to be completed by the end of the year, BCC
Chairman and Chief Executive OfTicer Leonard D.

ScnacfTer said in a statement

Stott-Approved Plan Includes $3 Billion Endowment

.According lo a Sept. 7 press release issued by BCC.
the public benefit plan— filed with the DOC on Sept 15.

199-1 and now approved by the slate—calls for BCC lo

sell Its commercial assets to Wellpoint for up to S23S

million. Wellpoint to recapitalize and to declare and pay

a dividend of $1 .2 billion to BCC and Wcllpoint'<; public

shareholders; Wellpoint to combine with HSl. and BCC
to donate all its remaining assets, including the cash

from Wellpoinl and the stock it receives in the merged

company, to two newly established independent charita-

ble foundations.

The new foundations will h.ivc a total charitable

endowment of S3 billion— the sixth largest in the nation,

according to the DOC

—

which reimburses Californians

for BCC s years of tax-free nonprofit operation The
foundations will be responsible for donating fuc percent

of their assets each year to programs and activities to

expand access to quality health care for under-served

Californians

"The Wilson administrations actions create a new

wealth of resources to answer ihe healtn care needs of

Californians for generations lo come. ' Gar> Mendoza.

DOC commissioner, said in a statement

The DOC's approval, issued under tnc Knox-Kecnc

Health Care Service Plan Act. is the final major regula-

tory hurdle necessary for BCC and HSl lo move forward

with their proposca merger

The merger already has been approved by HSIs.

BCC's. and Wellpoint's boards of directors. BCC's advi-

sory directors, and the board of HSIs majority share-

holder, the California Wellness Foundation. In addition,

the Blue Cross and Blue Shield Association has ap-

proved use of the Blue Cross name and mark for the

company—an issue of contenlion between BCBSA and

the state (1 MACR 212. 8/30/95). Consumers Union,

initially opposed to the merger claiming Blue Cross

would use the endowment for lobbying and public rela-

tions, now endorses the merger since the agreement bars

Ihese uses. The agreement also limits Blue Cross to

picking a minority of directors for foundation boards,

giving Commissioner Mendoza a limited veto over its

picks.

The merged company will be based in Woodland

Hills, marketing in California and seven other states.

D

Mergers And Acquisitions

Northern California Alliance Will

Create Area's Second Largest Health System

SACRAMENTO. Calif —California Healthcare Sys-

tem and Sutter Health Plan will affiliate by December,

creating northern California's second biggest doctor-and-

hospital system after Kaiser Foundation Health Plan Inc.

California Healthcare President and Chief Executive

Ofricer Quentin Cook and Sutler President and Chief

Executive Officer Van Johnson signed an .Aug. 29 letter

of intent to consolidate their not-for-profit firms. John-

son becomes president and chief executive olTicer and

Cook vice chairman of the resulting $2-billion-plus com-

pany; Kaiser has more than twice these assets

Sacramento-based Sutter has seven physician groups

totaling about 737 doctors. 18 acute care hospitals with

a toial of 2,630 beds, six long-term care facilities witji

almost 630 beds, and numerous outpatient specialty

sites. Sutter also has majority ownership of the health

maintenance organization Omni Healthcare, with nearly

187.000 enrollees. The company has more than 17,000

employees and more than $1 billion in assets and covers

about 415,000 people

California Healthcare has four San Francisco Bay

Area hospitals totaling 2.580 beds and alTiliated physi-

cian groups totaling about 1.931 doctors It has about

8.900 employees and more than $900 million in assets

and covers about 325,000 people

The consolidated company will offer coverage in 23 of

California's 58 counties. Each company will name seven

board directors

Human resources consultant Glenn Smith at Watson

Wyatl Worldwide in San Francisco predicts this new

company will set a national precedent for managing the

health care market
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hospital until the legal issues are resolved. It also
"implicitly raises questions about how the mayor's advisors have
developed" their plans to privatize the public hospital system
"with many major decisions made behind closed doors." Queens
Hospital Advisory Board Chair Rory Lancman said, "Ever since the
Mayor announced his plans [2/95] , we have politely requested
information and inclusion in the decision-making process and we
have been ignored. This is a big win even though it is a first
little baby step."

REAX: HHC Board Chair/Giuliani special health pc' icy
advisor Maria Mitchell said that the restraining order would not
affect the mayor's plans. She added that Giuliani administration
officials had planned to meet with the advisory board "anyway."
She said that the advisory board's request to see a sales
memorandum before it is released "was misplaced since the [10/95]
offering plan . . . would be revised many times before a buyer was
found" (Rosenthal, 9/29)

.

===== INSIDE THE INDUSTRY =====

*9 INDUSTRY WRAP-UP: CAREMARK BUYS DIVISION OF CIGNA
CAREMARK INTERNATIONAL Inc. "pushed further into the fast-

growing physician-practice-management field" by announcing 9/28
that it would acquire CIGNA MEDICAL GROUP, a Southern California
managed care group of the CIGNA Corporation (Miller, W.S.
JOURNAL, 9/29). According to Caremar)^ officials, the deal would
malce the company the "nation's largest manager of physician
practices in prepaid health plans." The deal, which is subject
to federal approval, is expected to be completed by the end of
the year (REUTERS/N. Y. TIMES, 9/29) . CaremarJc, which recently
left the home- infusion business, "has made it clear that it wants
to be a player in the emerging" physician-practice-management •

field (Miller, 9/29)

.

STILL MAKING MONEY: While HMOs and hospitals "have lagged
in 1995," the stoc)<s of large prescription manufacturers and
medical device makers have fared well. The medical products
sector saw a 41% increase this year, medical instruments "have
gained 51%" and the drug companies are up about 41%, according to
IN'v'ESTOR'S BUSINESS DAILY. The positive results can be
attributed to several factors, including the demise of the
Clinton health plan, industry mergers and the development of new
products. "The question now is whether Medicare reform could
again clip some health care stocks." Industry analysts are
divided on "the eventual effect on the industry." Volpe, Welty &

Co. analyst Ann Logue said, "We're at the mercy of the
politicians and that's one of the things that caused the
volatility in (some) stocks." Bear, Stearns i Co .

' s Frederick
Wise noted that "any time a large reimburser is going to cut
costs, you can't argue that that's positive. There are fewer
dollars to be spread around" (Hamilton, 9/29)

.

BIOTECH BUSINESS: The "volatile" biotech industry got
"another upward push" 9/27 after GLAXO WELLCOME and British
BIOTECH announced that they have signed a licensing agreement for
an oral treatment for arthritis. Glaxo Wellcome will fund
development of Biotech's drug in exchange for worldwide marketing
rights (Green, FINANCIAL TIMES, 9/28)

.

IMPLANT UPDATE: Plaintiffs' negotiators in the breast
implant suit (see AHL 8/31) have "unanimously rejected" the most
recent offer by former implant manufacturers. The rejection
increases the likelihood that the ]udge involved in the case will
allow the women to opt out of the global settlement and pursue
cases on an individual basis. People close to the situation said
talks are expected to continue (W.S. JOURNAL, 9/27).
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lion drug formularies, medical outcome studies, and

disease management programs, he added.

There will be tremendous pressure on PBMs to differ-

entiate themselves from competitors, with those offering

a broader array of health care services the likely win-

ners, Barberi said.

Among the likely trends for PBMs are more perform-

ance-based networks, a big shift from rebate to outcome-

based formularies, and "connectivity," or the electronic

linking of laboratories, pharmacies, and physicians.

"Everyone's looking at information technology," Bar-

beri said.

There also will be great pressure on PBMs to provide

proof—and even guarantees— that their services are

working. "Companies want report cards on everybody

—

even consultants," Barberi told the audience. He predict-

ed that this trend toward "benchmarking" would remain

a major factor for PBMs for the next couple of years.

As wiih other areas of the rapidly changing health

care industry, the inevitable consolidation wiihin the

PBM Industry will give those able to successfully differ-

entiale themselves a larger share of the market, Barberi

suggested.

Consolidation among employer purchasers and inter-

mediary control of increasingly large blocks of business

bi. managed care operations are the major points of

tension for the pharmacy industry, Barberi explained

IncviiabK. those trends will erode pharmaceutical com-

panies' margins and effeciively "lock out" some prod-

ucts, he predicted

Financiol Incentives Plus Education Plus Authority

As, emplo\ers and HMOs look more closcK al the net

cost-benefit of certain drugs, marketing strategies based

upon rebates are likely to diminish. Al the same time,

plans will adopt more closed or al least restricted formu-

lanes, as well as more incentives for patients and health

care providers to use one drug over another, Barberi

predicted

In fact, a recent in-deplh study by Booz .Mien found

th.ii PBMs generally have had little success in altering

prescription drug behav.ior of either patients or physi-

cians, in large pan because their plans did not nave

strong enoug.1 incentives to effect such change. Beever

expl.iined

The studv. which surveyed 5' companies with some 50

million covered lives, found that plan design was a

criiical variable in determining the elTeciiveness of a

PBM. with financial incentives a major factor in wheth-

er a PB.M was able to alter behavior or shift market

sh.ire for a given drug. Beever said.

However, emplovers often fail to give the PBMs the

autnorii\ needed to reallv make a difference. Beever

added
.Manv have only v luntary incentives for formularies,

for instance, and few are \»illing to signiiicantly narrow

down the retail network of pharmacies available to plan

particirants. he pointed out The stud\ did tind that

those pi.ins c.iiiing for a differential cocavment :or

-."'.•T'c-c ^::i'2 u-.; «ere —.or; buccessful ,i: alterir^ bcn.n-

The key may be a combination of financial incentives

and education—of patients, physicians, and pharma-

cists—but that would require more employer support for

PBM intervention, Beever said.

For now, however, the study found that few if any

major PBMs have the ability to greatly influence either

the market share of a given drug or the behavior of

patients, he added.

D

Mergers And Acquisitions

Columbia/HCA Eyes Non-Profit Hospitals

To Further Expand Managed Care Network

NEW ORLEANS—Columbia/HCA Healthcare

Corp. is eyeing not-for-profit hospitals as its main acqui-

sition target to expand its managed care network, a top

executive said Oct. 20.

A key part of this strategy will be acquiring teaching

and university hospitals, which Columbia/HCA says

brings "prestige" to its networks. It can "operate [a

teaching hospital] more like a business" to keep costs

down, corporate general counsel Stephen Braun told an

American Bar Association health law forum.

Teaching hospitals "bring prestige. They've got great

names, do high-tech things." Braun said .And. he added,

they "can bring added value if you get them to operate

more like a business and less like a school."

With its focus on not-for-profit and leaching hospitals.

Braun said the firm still expects to expand its managed

care networks by acquiring between 25 and 40 hospitals

a year Braun added, though, that acquiring not-for-

profit and teaching hospitals will take a lot more time

than the multi-facility public hospital acquisitions that

fueled Columbia/HCA's growth from an initial 12 fa-

cilities to 330 today

The addition of not-for-profits and teaching hospitals

to Columbia/HCA's managed care network also is forc-

ing changes in the management structures of the ac-

quired facilities. More boards of directors are being

formed for the subsidiaries. Braun said, even though

Columbia/HC.-\ continues to insist on being the manag-

ing partner

Braun added that "99 percent" of the time when

Columbia/HCA acquires a facility, "we're going to do

asset deals " as opposed to stock transfers, particularly

when not-for-profits are involved. ".Most sellers don't

want your promissory note Most sellers want cash"

Another acquisition attorney. Robert Zimmerman,

told BNA that not-for-profit and teaching hospitals are

attracting the interest of firms like Columbia/HC.A

because they represent a largely untapped source of the

nation's existing health care infrastructure as industry

consolidation makes property increasingly scarce.

G

In Brief

HUMANA ACQUIRES SOUTH HORIDA CLINICS \ stock

ur.hjsc agreement has been -.laned bv Humana Inc. to

..ii.irc .crt.iin bubsiii.i'xs -f fnasial Phvsician (;roup Inc.
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The week in healthcare

Columbia may buy into

the insurance business
Columbia/HCA Healthcare Corp. is

considering acquiring all or part of

Cleveland-based Blue Cross and Blue

Shield of Ohio, according to a report

published last week.

The Akron (Ohio) Beacon Journal

said unidentified sources confirmed

that the Nashville. Tenn -based hos-

pital chain is conducting a "due dili-

gence" review with Ohio's largest

Hospital companies

health insurer

Neither the Blues nor Columbia

would confirm that a deal is in the

works.

Such a move would mark a depar-

ture for Columbia, the nations

largest for-profit hospital chain. Co-

lumbia President and Chief E.xecu-

tive Officer Richard Scott repeatedly

has said the company does not intend

to compete with insurers, which are

us customers
Entering the insurance business

proved problematic for several

provider organizations including. Hu-

mana, a Louisville. Ky -based compa-

ny that ended up splitting its insur-

ance and hospital businesses into

separate companies.
Peter G Reibold, president of Co-

lumbia's Ohio division, issued a

statement that said, "We have been
open to discussions with a vanety of

organizations."

Blues spokesman David Bucket
called the article "rumors." He said

the insurer had no comment beyond a

In November. Columbia bought a

50% share of Sisters of Charity of St.

Augustine Health System, which in-

cludes St. Vincent Charity Hospital

in Cleveland. Timken Mercy Medical

Center in Canton and St. John West

Shore Hospital in the Cleveland sub-

urb of Westlake. Columbia also owns

a diagnostic center and a surgery

center in a Cleveland suburb.

Also, the Blues has several deals

with hospitals, including a for-profit

venture with Mendia Health System

in Cleveland

Under the venture, the fourhospi-

tal system owns a I2"c stake in the

€>COLUMBIA/HCA
Healthcare Corporation

statement to employees.

The company told workers that:

"For some time now. we have had dis-

cussions with many companies. To

date, we have made no decisions."

For a sale to be completed, the

Blues would have to switch to for-

profit status, which would require

approval from the state

A purchase of the insurer would

further alter the balance among
healthcare providers in northeast

Ohio

Super Blue HMO.
A Mendia spokeswoman said the

system has no involvement in the re-

ported negotiations

The Blues also has affiliations with

Saint Luke's Medical Center :n

Cleveland and Riverside Hospital :n

Toledo

Both affiliations give the Blues

power m hospital governance
—Mary Chris Jaklevic and

Sandy Lutz with
Associated Press reports

Fia. rejects Columbia's CON request
Florida regulatory officials denied

Columbia HC.\ Healthcare Corp s

application to build a new 100-bed

hospital in Naples. Fla

.A Columbia official in Fort Myers
said the investor-owned company
will appeal the decision ana re-

submit a modified certificateof-

need application to the state in

February
"The state doesn't want compeii

tion m Collier County Napies
said Chuck Hall, president of Co-

lumbia s Southwest F':or;aa divi-

sion in Fort Myers Napies. wnich
IS about 20 miles south of Fort My-
ers. IS served by one hospital 3a-t-

bed Naples Community Hospital

A spokeswoman for tne state

Agency for Health Care .-Vdminis-

tration. which denied the CON re-

quest, said Columbia didn't snow-

there was a need for another hospi-

tal in the area
Naples Community naa a 1994

occupancv rate of oS'";

"Columbia said there is a need

for 'a facility to serve* indigent-

care and .Medicaid patients, but

they didn't show in their applica-

tion that they would meet that

need." said agency spokeswoman
Sally Berger "They didn t show
that iNaples Community) is not

meeting tnat need

Hall maintained that the state

also ruled against Columbia be-

cause It IS a for-profit chain.

'They said *e dont provide as

much community benefits (as not-

for-profit hospitals) " he said "We
didn't see any ^evidence to sub-

stantiate the state s claims) ""

In Its proposal. Columbia offered

to reduce its licensed beds by 50

and transfer 100.from the Fort My-

ers area, where it owns three hos-

pitals, to the proposed hospital

The hospital would cost $30 r il-

lion to build, he said.

The last hospital approved in

Florida was in 1990 when Hospital

Corporation of .\merica won a sev-

en-year CON battle to build 120-

bed Gulf Coast Hospital m Fort

Myers. Columbia now owns Gulf

Coast.

"We weren"t surprised by the de-

cision."" Hall said, "We recognize"

this IS a lengthy process
"

Meanwhile, the state agency also

approved a CON application from

Atlanta-based Vencor to reopen fi-

nancially troubled Physicians

Community Hospital in St Peters-

burg as a long-term-care hospital.

Physicians Community, formerly a

privately owned, for-profit facility,

has been closed for more than a

year.

The agency also denied a CON re-

quest by Seminole Fla.) Hospital

and Women's Center to convert itself

to a long-term-care hospital

Columbia is expected to acquire

Seminole from Community Health

Systems later this month
—Jay Greene

-leaitf'care ^ar
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)/VellPoint to buy
Mass. insurer
Rebounding from its scuttled merger

with Health Systems IntenoaQona],

Woodland Hills. Calif.-based WellPoint

Health Networks signed an agreement to

acquire the group life and health sub-

s'iiary of Massachusetts Mutual Life In-

iurance Co. for $380 million. ""

Combining with the Springfield, Mass.-

based unit would create the second-largest

for-profit managed-care company, with an-

nual revenues of almosf $4 biOioa and

nearly 4 million enroUees. The combinatioa

would be half as big as \Gnneapolis-based

United Healthcare Corp.. which has $8 bil-

lion in revenues and 8 million enroUees.

r. 15 WellPoint's first major foray out-

si;;c- California and seta the stage for

other adliances m the HMO's expansion

strategy. The deal is expected to dose

by the end of March.

It makes good on the promise by Well-

Pomt and Blue Cross Chairman and CEO
Leonard Schaeffer—made at the time of

the proposed merger with HSI—to take the

HMO nauonwide. Blue Cross is WellPomt's

ma;onty owner Massachusetts Mutuai's

'•.~e indemmcy business allows WeilPomt

to offer a range of managed-care choices to

employers m 50 states, vnjh a goal of even-

tually oonvercing them to HMOs.
Under Schaeffer. Blue Cross itself

evolved from being mostly an mdemiuty
company m the mid-1980s to the pomt
where almost all its enroUees are now m
some form of managed care

'But the HMO product is not the end-all'

.i a WeilPomt spokeaman. "Our focus is

01 the Caa that members want choice.* That

*"ul appeal to employers' benefits managers

who want to offer 'a fiiD spectrum' of health-

care products, said David Blume, co-manag-

ing director ofAndersen Consultmg's health

management practioe m Hartford. Conn.

Besides Chcu- group health products.

WeUPomt agd its acquisiDon have "a huge

dental busmess. which is just now getting

..ito managed care." Blume said WeU-
romts move is similar m strategy to L'mt-

ed's acquisition last year of .MetraHealth

Cos.. most of whose enroUees are soU m
indemnity plans.

Buying a plan with mdemiuty enroUees

is a lot cheaper than acquiring an HMO.
Blume said. WeilPomt is pasing $38 per en-

roUee, whJe companies buying HMOs have

paid over $ 1.000 per enroUee. he said.

Blue Cross of California said it would
file another plan within three weeks
showing how It w-dl meet its charitable

obligations under state law m convert.

ing to for-profit status

—Louise Kcrtesz

Columbia hires ad agency
to put name on nation's lips
'Columbia" soon may become embedded
m the mmds of consumers who previous-

ly hadn't recognized the name of the na-

tion's largest healthcare provider

Last week. Columbia/HCA Health-
care Corp tapped the Martin Agency.
Richmond. Va.. to handle its multi-

million-dollar national name-recogni-
tion account .AJthough published re-

ports have estimated, the campaigns
worth at more than $10 million, Co-

lumbia spokeswoman Eve Hutcher-
son said it's too early to say how
much the campaign will cost.

Although the Nashville. Tenn

-

based company is the nation's largest

healthcare provider and lOth-largest

employer, it has little name recogni-

tion because nearly all its hospitals

have different names That will

change by mid-year, when the names
of Its 335 hospitals will be changed to

contain the word "Columbia." Hutch-

erson said In some markets, such as

Dallas/Fort Worth, the transition is

already under way
"This is an opportunity for Columbia

to be the first in the healthcare busi-

ness to create a national brai.^i name.

'

said John .Adams. Manin's chairman
and president

Columoias only previous push to

gain national name recognition was
about a year ago when the company
ran a 30-iecond television spot that

featured Columbia's president and

chief executive officer. Richard Scott.

When asked whether Scott would play

a similar role in the branding cam-
paign. Adams said there had been 'pre-

liminary conversation" about it, but

that a decision had not yet been made
Because healthcare is perceived to be a

market-by- market busmess. efforts to

create national brand names have been

Umited m the past In the late 1980s. Hu-
mana promoted its name as a national

brand and put it on all its hospitals. The
difference is that Humana was only one-

third the size of Columbia,

VHA. an Irving. Texas-based alliance

of more than 1.000 not-for-profit hospi-

tals, also did some brand advertising in

a limited way in the late 1980s

Martin said his agency recognizes

that healthcare is a local business,

but will try to leverage the benefits

of Columbia's national scope He
said Columbia will push the mes-

sage that it brings lower healthcare

costs, which can contribute to quali-

ty improvements
"Our job IS to bnng that essentially

revolutionary message to the con-

stituencies of Columbia." .Adcims jaid

The brand-name campaign *ill cou-

ple with other Columbia efforts to gain

consumer recognition The chain puo-

lishes a quarterly magazine. One-

Source, that goes to more than 3 mil-

lion households It also has a World
Continued on p 12

Columbia CEO Richard Scott appeared in national TV spots early last year.

»a t-c3fe .an
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HealthSouth to take lead in ambulatory sector
HealthSouth Corp isn't content with its

title as the largest rehabditaoon chain in

the naoon. Soon it also will tsike the helm

of the outpanent surgery center market
HealthSouth wUl acquire Surpcal

Care Affiliates in a stock swap worth an

esumated $1.2 billion, or $28 21 per

share, the companies announced last

week The deal, expected to close early

in 1996. will make HealthSouth the

leaaer of the fragmented but rapidly

growing amouiatory surgery sector

Joel C Gordon. SCA's chief execuDve

officer has a $44 million stake m the

oeal He and his family currently hold

atxiut 1.6 mdiion shares of SCA, accord-

mg to the company's proxy statemenu

Gordon w\ll join the HealthSouth board

of directors and serve as a consultant for

five years "His insight and his vision

wtII be very good for this growing corn-

pan) ' said Richard M. Scrushy. CEO of

Birmingham. .Ala. -based HealthSouth.

The merger will help make Health-

Soutn attractive to insurers, man-

aieocare companies and large employ-

ers tnat want to buy surgical and reha-

DiliLation services on a national basis

NasnMlle. Term.-based SCA, the larg-

est indepenaent operator of outpaQent

surgerv centers. had_been^aggressiveiy_

Scrushy

facilities in 24

states In April

1994. Dallas-

based Medical
Care America
spumed its hostile

takeover bid. a

proposed $950
million stock
swap
HealthSouth

has been 3n a

blistenng acquisition pace In August.

It agreed to acquire Sutter Surgery

Centers for $38 million in stock In

June the company completed its $155

million merger with Surgical Health

Corp And a month before that, it

closed on its $215 million acquisition of

NovaCare s rebabiliution facilities

Each share of SCA will be traded for

1:22 snares of HealthSouth. If Health-

Souths stock nses above $28 per share or

falls below $22 per share, the exchange

raoo could ne adjusted The transaction is

coQsiaerea a pooling of interests and

should be ta* free Its subject to approval

by snarehoioers and the Federal Trade

Comrrussion.

AAer tne merger. HealthSouth will

have 122 surgery centers. 400 outpa-

tient rehabilitation centers. 77 rena-

==5«S^

bilitation hospitals, and five medical

centers operating in 42 stales

Working together the combined com-

pany could add as many as 20 outpa-

tient surgery facilities in the next 12

to 15 months. Scrushy said.

There is a lot of upside poienual for

our company putting these two together

Our surgery<enter margins are less

than half of what their iSCA) margins

are If we implement theu- systems, we

could bnng our margins up
"

Scrushy envisions 200.000 new admis-

sions to HealthSouth's outpaoent net-

work. "A large number of paoents m our

rehab system go through surgery ." he

said. Some 20% of SCA's surgeries are or-

thopedic If those cases can oe captured

for HealthSouths rehabilitation business.

M would add $30 million unmeojateiy in

mcremental revenue. At a 50^c margin,

that wui add $15 million to earnings
"

In 1994. HealthSouth reported net

income of $53 2 million on revenues of

$1 3 hillion SCA earned $29 6 million

on revenues of $238 9 million. Com-"

Dined, the two companies expect reve-

nues of more tnan $2 billion

Scrusny said tne merger will help the

company adaot to tne push to move

more .Medicare patients into manaeed-
Conttnued 01 p 14

Moaem Heaimca'e/OctoOer 16. 1995
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\R1. nih ANTITRl ST AGHNCII.S OVl.RRi (ilT.ATINd

PHYSICIAN NETWORKS'
Clark C. Havighurst'

When the antilrusl laws were first applied seriousl\ lo the medical profession

following the Supreme Court's 1975 decision in (.lold/arh v I ir^inui Snuc liar: a

principal objective of antitrust enforcers was to contest organized medicine's control of

health care financing. In the ensuing >ears. most health care markets evoked under

antitrust protection so that they nou feature a variet\ of financing entities that are not

onl\ independent of professional control but also highl> aggressive in lorcing ph>sicians

to sell their ser\ices on competitive terms. .Although competition has not \et come to

everv local market, concerted action b> ph\sicians is no longer a ubiquitous obstacle to

its emergence. Indeed, in mature markets for medical services, antitrust enforcers ma\ do

more harm than good if the\ continue to vieu conccned action b\ ph\sicians uith the

skepticism that uas appropriate in earlier \ears.

The thesis of this comment is that antilrusl enforcers toda\ are too quick \o

presume anticompetitive results when physicians organize so-called network joint

ventures for the purpose of contracting with competing health plans or with empkners

purchasing health services for their emploNces. As a species ofjoint selling agenc\. a

physician network joint venture certainl) deserves close antitrust scrutiny since it ma>

entail some agreement concerning the price and other terms on which otherwise

independent competitors sell their serv ices. But unless such a venture qualifies as a sham

rather than as a legitiinate etlort to reduce marketing and other transaction costs, it is not

an appropriate candidate for condemnation under the \encrable principle that price fixing

is illegal per se.- \c\ current antitrust enforcement policy appears to give too little

credence to the possibilit\ that a ph\sician network controlled by ph>sicians might \ield

marketing efficiencies that more than offset an\ loss of competition among the joint

venturers themselves In one of nine joint statements of enforcement policy regarding

antitrust issues arising in the health care field, the U.S. Department of Justice (DOJ) and

the Federal 1 rade Coinmission (FTC) have specified certain conditions that any network

joint venture must meet before the> will \ icw it as an>thing other than a per violation.

'William Neal Reynolds Professor of Law, Duke Universitv. The author is grateful

to Charles D. Weller of the Ohio bar for calling his attention to the problem addressed in

this article, for other insights, and. in particular, for pointing out the extent to which current

antitrust policy ignores the special needs and circumstances of self-insured employers as

purchasers of phssician services.

'423 U.S. 886(1975).

T-;.g.. United States \. Socon\-Vacuum Oil Co . :^ 10 U.S. 1 50 ( I'MO); I nitcd States

V. Trenton Potteries Co.. 27.3 U.S. 392 (1927).

Statement 8 - Ph>sician Network Joint Ventures, in U.S. Department of Justice (fc

Federal Trade Commission, Statements of Fnforcemenl Policy and Analytical Principles

Relating to Health Care and Antitrust. Sept. 27. 1994. reprinted in 3 Health Law Rptr

(BNA) 1391 (1994).
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These conditions are too restrictive and should, for both doctrinal and policy reasons, be

relaxed.

To say that the current polics of the DOJ and the FTC toward physician net\sorks

IS overregulatoPv is not to sa\' that Congress or the enforcement agencies should accede

to demands b} organized medicine that ordinar> antitrust principles be bent to

accommodate physician collaboration. The problem identified here is not a problem with

antitrust law as such. Instead, the agencies have simpis made a doctrinal error, adopting

a rule of thumb when they should have applied the rule of reason. Regrettabl>. this error

gives added ammunition to organized medicine in its continuing battle for legislative relief

from antitrust strictures -- relief that would inevitabK shelter more than just

procompetitive activity by professional groups.^ B\ the same token, giving collaborating

physicians a chance to demonstrate that their Joint venture poses no ultimate threat to

competition, despite its failure to pass the agencies" objective test, would weaken the

policy argument for softening antitrust rules applicable to physician collaboration.'

Moreover, it would do so without sacrificing antitrust principles or authorizing

anticompetitive conduct. Most importantly, it would remove an impediment that currentiv

forces innovation in the deliver, of medical services into narrow channels, with adverse

consequences for the range of consumer choice and possibly also for the qualit\ of care

provided.

Origins of Current Enforcement Policy Concerning Physician Collaboration

The successful antitrust campaign against physician control of the financing and

delivery of health services in the i970s and 1980s was one of the great victories in the

history of antitrust law. Beginning in the 1930s, the medical profession created a panoply

of Blue Shield and other profession-controlled health care financing plans that enabled

physician interests to dictate the economic conditions of medical practice. To be sure,

independent financing programs also existed in the marketplace. But these plans were

subject both to legal restrictions imposed at the behest of professional interests and to the

threat of coercive boycotts by professional groups, and consequently also played by the

profession's preferred rules.*" In addition, even after Blue Shield and similar plans were

freed from direct professional control, many of them protected their dominant market

positions by serving local providers as their principal marketing agent. In return for

marketing provider services on noncompetitive terms, a dominant Blue plan could count

on providers collectively to deny competing plans discounts of the kind the Blues

themselves typically enjoyed, to resist incursions by alternative financing and delivep.

"See text at notes 50-54 infra.

^On the appropriateness of accommodating political pressures of this kind in

antitrust enforcement and even in antitrust doctrine itself, see infra note 20 and text at notes

53-54.

"See. e.g., Lawrence E. Goldberg & Warren Greenberg, The Effect of Physiciati-

Controlled Heath Insurance: U.S. v. Oregon State Medical Societ}. 2 J. Hi;al,TH Pol..

POL'Y & L., Spring 1977 at 48. For examples of provider boycotts and similar restraints

aimed at payers, see FTC v. Indiana Fed'n of Dentists. 476 U.S. 447 (1986): In re Mich

State Medical Soc'y. 101 F.T.C. 191 (1983).
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systems, and to stonewall effons by commercial insurers to introduce competition b>

selectively contracting with providers."

The health care marketplace began to show signs of competitive lite in the 1970s,

however, as alternative f'.iancing and deiiverv mechanisms began to get a foothold. In

self-defense, phvsician groups in many local markets organized a second generation of

profession-controlled entities. So-called foundations for medical care (FMCs) and

individual practice associations (IPAs) served the profession well for a while as effective

defenses against both independent health maintenance organizations (HMOs) and

innovative purchasing practices b\ conventional health insurers. In the Maricopa County

Medical Socicn- case.* for example. FMCs in two Arizona counties established maximum

prices for physician services and performed utilization review for health insurers that

agreed to pay physicians under their fee schedules. The apparent purposes of the .Arizona

doctors in creating the FMCs were to set collectively a limit-entn. price for their services

(thus making the market less anractive to independent HMOs) and to induce health

insurers not to embark on independent paths in procuring ph\sician services on

competitive terms. More recentK. dominant physician interests have sought to use

preferred-provider organizations (PPOs) or other network joint ventures to maintain

solidarit> in the face of purchasers" new efTorts to break the profession's ranks. .Antitrust

enforcers have been appropriately alert to these collective efforts.'

The success of the medical profession in controlling the economic environment

of physicians from the 1930s to the 1980s - particularly in delaying the emergence of

corporate middlemen able and willing to act as purchasing agents for consumers in

procuring physician serv ices on competitive terms - was arguably the most successful

restraint of trade ever perpetrated by private interests against American consumers.'" By

the same token, the antitrust battles that hastened the breakup of medical cartels paved the

Tor cases in which Blue plans acted, not as aggressive purchasers, but as marketmg

agents for provider cartels (but escaped antitrust penalties because courts failed to recognize

the monopolistic character of their conduct), see Ocean State Physicians Health Plan. Inc.

V. Blue Cross & Blue Shield of R.I.. 883 F.2d 1 1 1( I st Cir. 1 989). cen. denied. 494 U.S.

1027 (1990); Travelers Ins. Co. v. Blue Cross of Western Pa.. 481 F.2d 80 (3d Cir. 1973).

cert, denied. 414 U.S. 1093) (1973). See generally Clark Havighurst. The Questionable

Cost-Containment Record ofCommercial Health Insurers, in HEALTH CARE rN .AMERICA

221, 245-54 (H. Freeh ed. 1988).

'Arizona v. Maricopa County Medical Soc'y, 457 U.S. 332 (1982).

'See. e.g.. Southbank I PA. Inc.. 1 14 F.T.C. 783 ( 1991 ). See also Richard D. Raskin.

Antitrust Issuesfar Independent Health Care Providers: "Integration " and the Per Se Rule.

in ANTITRUST AND EVOLVING HEALTH Care MARKETS 73 (19 ) (discussing recent

enforcement efforts with respect provider networks): Thomas L. Greanev. Managed

Competition. Integrated Delivery- Systems and Antitrust. 79 CORNELL L. REV. 1507(1 994 );

John J. Miles. Provider-Controlled Networks, Market Power, and Price Fixing (National

Health Lawyers Assn. Managed Care Law Institute, Chicago. Dec. 4-6. 1995).

'"See Clark C. Havighurst. Professional Restraints on Innovation in Health Care

Financing. 1978 DUKE L.J. 303.
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way for the revolution that is occurring in American health care today." Indeed, without

uncompromising antitrust enforcement against physicians, the nation would have had to

wait much longer for private innovations that make providers effectively accountable to

consumers for the cost as well as the quality of medical cai ..'- More likely, without

antitrust enforcement clearing the way for private innovation, government would have

assumed a dominant role in financing and regulating health care, as it has in other

countries.

To be sure, the danger of physician collaboration to suppress competitive

developments in local markets has not disappeared, and continuing antitrust vigilance is

still warranted. Nevertheless, there are many markets in which doctors can no longer

reasonably hope to forestall unwanted developments by banding together. Too many large

purchasers — including Blue Cross and Blue Shield plans finalK forced by competition

to use their market strength on behalf of consumers rather than providers.' ' commercial

health insurers, and large self-insured employers -- now have the incentives, the tools, the

bargaining power, and the independence they need to prevent doctors from exercising

market power. Selective contracting and discounting of physician fees in return for

assured patient load are now common practices. In addition, integrated health care

systems, combining in various ways the functions of financing and deliver)', are being

constructed by many players and are now significant factors in most local markets.

Although there remain some places where the doctors" old strategies may still be capable

of heading off unwanted change, the market forces that have been unleashed in most

communities cannot easily be reversed by counter-revolutionary professional action. In

most circumstances, antitrust enforcers should no longer presume that physician

collaboration that is not certifiably innocuous is intended to restrain trade rather than to

achieve efficiencies or to offer purchasers a fuller range of health care options. Suspicions

that were well justified when physicians possessed the means of controlling their

economic environment are not generally justified today.

Networks under Today's Enforcement Policy and the Rule of Reason

Although the health care industry is undergoing a remarkable transformation, the

one group of players that might develop the most efficient systems for delivering high-

quality personal health care at reasonable cost are somewhat constrained in doing so by

the way antitrust law is currently applied to their undertakings. Specifically, physicians

"See, e.g., Clark C. Havighurst, The Antitrust Challenge to the Professional

Paradigm in Medical Care (Center for Health Admin. Studies, U. of Chicago, 1990); Clark

C. Havighurst, The Changing Locus ofDecision Making in the Health Care Sector, 1 1 J.

Health Pol., Pol'y&L. 697(1986).

'^Accountability remains a problem in the current market, however. See note 46

infra.

"See, e.g.. Ball Memorial Hosp., Inc. v. Mutual Hosp. ins. Inc., 784 F.2d 1325.

1337 (7th Cir. 1986) (quoting a 1983 memorandum by a Blue Cross plan proposing a new

strategy, novel for the plan and many others like it - namely, that the plan "use its market

position and its conn-ol over substantial sums of health care dollars to negotiate lower fees

for provider services").
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organizing joint ventures for the purpose of martceting themselves to major purchasers are

being forced by unrealistic antitrust standards into arrangements that may serve consumers

less well than arrangements that such standards foreclose. The problem lies principally

in the insistence by the antitrust enforcement agencies that any physician-controlled

network have objective features that make ii distinguishable on its face from

anticompetitive arrangements appropriately condemned in the past.

The joint DOJ/FTC enforcement policy states that physician network joint

ventures "will be reviewed under a rule of reason analysis and not viewed as per se illegal

either if the physicians in the joint venture share substantial Jinancial risk or if the

combining of the physicians into a joint venture enables them to offer a new product

producing substantial efficiencies."'^ These requirements are not laid down merely as

conditions that must be met to qualify for a so-called "safety zone" in which private

parties are promised freedom from government anack. To be sure, the guideline does

delineate two "safety zones" ~ one for exclusive networks, which are the sole marketing

agents for participating physicians, and one for nonexclusive networks, which do not

preclude their members from marketing themselves through other networks as well. In

each case, the cited conditions, plus a market share screen relating to the percentage of

physicians engaged, must be met to satisfy the agencies. The guideline goes on to state

(in the quoted language), however, that networks not meeting these requirements, while

not necessarily unlawftil. can satisfy the rule of reason only if the two stated conditions

are met. Although the context of the guideline suggests that the drafters had in mind only

networks that fail the market share tests (20 percent for exclusive networks and 30 percent

for nonexclusive ones), the guideline is written in such a way that the two conditions

apply even to very small joint ventures. Moreover, a footnote underscores that the rule

of reason will apply only if "the joint venture is not likely merely to restrict competition

and decrease output, such as, for example, an agreement among physicians who do not

share substantial financial risk that fixes the price that each physician will charge."

Subsequent statements and applications of the guideline by agency personnel confirm that

even very small joint ventures are expected either to impose financial risks on

participating physicians or to integrate their practices so thoroughly as to yield "a new

product."

Thus, current enforcement policy declares specific conditions that must be met if

any physician network joint venture is to avoid being classified as a violation per se,

making it conclusively indefensible by reference to conditions in the marketplace, to

efficiencies it might achieve, or to other procompetitive features or consequences of the

undertaking. To be sure, the policy statement is only a guide to the prosecutors' policy

and not a regulatory rule, and one might wonder whether or not enforcement policy is as

restrictive in fact as it seems to be on paper. Nevertheless, because antitrust counselors

report that the agencies are taking their policy statement at face value, collaborating

physicians must be advised that, to avoid a risk of litigation, they must comply with the

agencies' dictates until enforcement policy is modified in some authoritative way.

The guidelines put the government on record as conclusively deeming any

physician network joint venture of any size to be unlawful unless it is demonstrably

something more than a joint selling agency wholesaling the services of the doctors in the

group. A group of physicians would thus be absolutely barred from appointing an agent

'*Supra note 3 (emphasis added).
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to negotiate on their behalfwith sophisticated purchasers, such as insurers, employers, and

other prepaid health plans, if the agent, rather than the individual physicians, had authority

to set prices. Yet the practical difficulties that individual physicians face in finding secure

places in the world of managec care are such that efficiencies in the form of saved

transaction costs, not the elimination of competition, may easily be their principal

objective in organizing such a sales agency. Purchasers, too, may realize significant cost

savings from arrangements that spare them from having to bargain with numerous

physicians individually. A proper application of the rule of reason would allow a

physician network a chance to show that procompetitive effects predominate, whether or

not the physicians "share substantial financial risk" or "oflFer a new product.'" Although

many proposed arrangements would fail a rule of reason test, some joint ventures

representing significant subsets of practitioners and not satisfying the guideline

requirements might be found in particular circumstances to have more positive than

negative effects.

As a doctrinal matter, only certifiably "naked" restraints of trade - those having

no object other than suppression of competition - are or should be subject to per se rules.

To be sure, the Supreme Court's opinion in the Maricopa case seemed to say that per se

rules may be applied to certain kinds of conduct e> en though there may be some question

concerning the nakedness of the restraint." But the Court's method in that case

demonstrated the excessiveness of its rhetoric justifying the arbitrary use of per se rules.

Indeed, a careful reading of the majority opinion by Justice Stevens reveals that he

actually applied the rule of reason (taking what has come to be called a "quick look" at

all the circumstances) before finding unsupportable the FMCs" claim that their fixing of

maximum prices was procompetitive ~ specifically, that it made costs more predictable

for both insurers and insureds, thereby lowering the cost and improving the quality of

health insurance coverage. Indeed, Justice Stevens showed notable insight in his appraisal

of the challenged practice. For example, he observed that, to achieve the efficiencies

claimed, "it is not necessary that the doctors do the price-fixing."" He thus focused on

the availability of a less restrictive, more procompetitive way in which better insurance

coverage could be provided - namely, by having an insurer itself set the fee schedule and

contract with those physicians who were willing to abide by it. Since such selective

contracting with physicians was practically unheard of at the time (indeed, it was precisely

what the doctors hoped to discourage), his prescience was particularly commendable.'^

Thus, despite what Justice Stevens said in Maricopa about having no choice but

"E.g., 457 U.S. at ("The anticompetitive potential inherent in all price-fixing

agreements justifies their facial invalidation even if procompetitive justifications are offered

for some.").

"457 U.S. at 352.

"At 457 U.S. at , Justice Stevens cited Group Life & Health Ins. Co. v. Royal

Drug Co., 440 U.S. 205 (1979), for the proposition that insurers could obtain binding

contractual fee commitments from physicians. That case upheld an insurer's selective

contracting with low-price pharmacies against an antitrust challenge. Its citation in this

context is noteworthy because, at the time, selective contracting and insurer-initiated price

competition had not yet emerged in medicine.
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to apply a per se rule to maximum price fixing, the Court did not in fact find a violation

until after it had discredited the physicians" claim that their maximum fee schedules were

procompetitive. Thus, Justice Stevens stated that "the limited recT)rd in this case is not

inconsistent with the presumption that the respondents' agreen ^nts will not significantly

enhance competition";'* such consulting of the record to see whether a presumption of

illegality might be successfully rebutted demonstrates that the presumption was not

conclusive -- as a per se rule would be. Likewise, the Court said. "It is entirely possible

that the potential or actual power of the foundations to dictate the terms of such insurance

plans may more than offset the theoretical efficiencies upon which the respondents'

defense rests";" obviously, the question whether market power offsets efficiencies would

not come up if the Court were truly bent on applying a per se rule. Although the

Maricopa opinion is certainly confusing to anyone who follows Justice Stevens's rhetoric

rather than his footwork, the Courts ruling was in no way inconsistent with the generally

respected principle that only naked restraints of trade (and, apparently, not all of them-")

are appropriate candidates for per se treatment.^'

In any event (and despite the tendency of antitrust lawyers to dichotomize between

"457 U.S. at 333.

"Id. at 354

^''Neither courts nor commentators have ever made it clear why a per se rule does

not apply to all naked restraints, applying instead only to certain categories of such

restraints. The best rationale (arguably underlying Justice Stevens's seemingly extreme

rhetoric in Maricopa, supra note 15) is that, in many imperfect markets, there is more than

a negligible chance that a restraint addressed to a matter other than price or output might

actually yield an outcome closer to that which would result if the market were efficiently

competitive. Wisdom might counsel, of course, against creating a doctrinal loophole for

naked restraints of any kind, since competitors rarely, if ever, restrain trade solely in the

interest of consumers. Nevertheless, a conclusive presumption that competitor cooperation

aimed at limiting some aspect of competition in the market as a whole is always

anticonsumer would be politically unwise, especially in professional fields. Possibly for

this reason, courts have been "slow to condemn rules adopted by professional associations

as unreasonable per se." FTC v. Indiana Federation of Dentists, 476 U.S. 447, (1986).

And the enforcement agencies themselves have been circumspect in such matters — as in

the IFD case itself supra, where the FTC fully (though arguably unnecessarily) investigated

the dentists' claims that the naked restraint in question enhanced the quality of dental care.

Agency and judicial willingness to listen to defenses based on an alleged market failure

(even if such defenses are rarely accepted) has the virtue of weakening the ability of

professional interests to appeal to Congress for antitrust relief See text at notes 50-54 infra.

^'In two later cases, the Court appeared to apply per se rules too readily, without

even a quick look that would probably have changed the outcome in one case but not the

other. See FTC v. Superior Court Trial Lawyers Ass'n, 493 U.S. 41 1 (1990) (overlooking

objection that market power could not be presumed — as it usually is, implicitly, in price-

fixing cases - solely on the basis of defendants' attempt to fix prices, since defendants had

alleged a plausible objective other than restraint of trade): Palmer v. BRG of Georgia, Inc.,

498 U.S. 46 (1990) (per curiam) (treating restraint, easily condemnable as overbroad, as

a per se violation without regard to its plausible business purpose).
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"per se" and "rule of reason" cases), per se rules are not at war with the rule of reason, but

are instead products of its application to particular facts." Such rules should therefore

never '^e applied without first applying the rule of reason - that is, without lawyerly

factual analysis to ensure that the case does indeed call for invoking the policy inherent

in past rulings condemning comparable practices as indefensible restraints. The antitrust

agencies, however, are apparently unwilling to look at the whole picture in Judging

physician network joint ventures. Indeed, if one takes the guidelines literally (and there

is no reason one should not), a joint venture representing, on a nonexclusive basis, no

more than a modest proportion - say, ten percent -- of community physicians in each

specialty would be condemned as a per se violation. Physicians are thus barred by the

threat of antitrust attack from forming joint selling agencies that do not meet government

specifications. Although antitrust prosecutors are not chartered to wield prescriptive

powers, they have in this instance, by publicly committing themselves to exercise their

prosecutorial discretion in a particular way, become regulators de facto.-'

There is no mystery about the source in case law of the agencies" insistence that

physician-controlled networks, to escape antitrust challenge, must either impose financial

risks on the joint venturers or integrate the doctors' practices so substantially as to "offer

a new product." In the Maricopa case, the Supreme Court rejected the FMCs' claim that

they were engaged in price fixing "only in a 'literal sense'" by stating that "their

combination in the form of the foundation does not permit them to sell any different

product."^^ The Court went on to distinguish the FMCs from "joint arrangements in which

persons who would otherwise be competitors pool their capital and share the risks of loss

. . .
."^' The Court concluded its analysis as follows:

If a clinic offered complete medical coverage for a flat fee, the

cooperating doctors would have the type of partnership arrangement in

which a price-fixing agreement among the doctors would be perfectly

proper. But the fee arrangements disclosed by the record in this case are

among independent competing entrepreneurs. They fit squarely within

"See Nat'l Soc'y of Professional Engineers v. United States, 435 U.S. 679,

(1978) (describing rule of reason and how it yields "two complementary categories of

antitrust analysis").

-'Other have observed the increasingly regulatory character of antitrust enforcement
~ not only in the health care field. See, e.g., Thomas L. Greaney, Regulatingfor Efficiency

in Health Care Through the Antitrust Laws, 1995 UTAH L. REV. 465, 486-89; Thomas E.

Kauper, The Justice Department and the Antitrust Laws: Law Enforcer or Regulator?, in

1 The Antitrust Impulse: An Economic, Historical and Legal Analysis 435

(Theodore P. Kovaleff ed., 1994). The Greaney article, although observing the agencies'

regulatory role in health care, does not observe the particular instance of overregulation that

is the subject this article. Indeed, Greaney raises a quite different (and equally valid)

concern - namely, the possibility that "assumption of financial reisk by physicians will

trump most concerns about anticompetitive risks." Greaney. supra, at 479 n.57.

=M57U.S. at 356, quoting Broadcast Music, Inc. V. CBS, 441 U.S. 1, (1979).

"457 U.S. at 356.
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the horizontal price-fixing mold.^*'

The agencies' position is thus seemingly supported by clear dicta in a Supreme Court

opinion (for a four-Justice majori'^'). and might easily carr> the day in another court even

though Maricopa involved a ma.KCt very different from most of those one finds toda>.

But the agencies" job is not to prosecute every case they might win on the basis of

questionable dicta or precedent. It is instead to employ their expertise and fact-finding

capability to prevent true restraints harmfijl to competition and consumer welfare while

encouraging arrangements that create efficiencies.

Certainly, risk sharing and integration are appropriate requirements in defining

safe harbors for certain physician collaborations. But they should not be made mandatory

in all joint ventures by denying noncomplying ones a hearing under the rule of reason

even when the parties make a plausible claim that their purpose is procompetitive and that

their agreement on prices is ancillary to that purpose. In fact, absence of the features

specified b> the agencies does not unerringly identify a naked restraint deserving

automatic condemnation -- without proof of the parties" anticompetitive purpose, of their

power to affect competition in the market at a whole (not merely inter se). or of the actual

or probable effect of their arrangement. Thus, a correct analysis of a physician-sponsored

network falling outside the guidelines" safety zones would walk sensitively through the

elements of purpose, power, and effect, condemning it only if there is a probable net harm

to competition or if the parties have employed unreasonable means to achieve their

legitimate objectives. Such an analysis of physician network joint ventures ~ which could

often be completed with only a "quick look" - might sometimes result in a clean bill of

health rather than a decision to prosecute.

Physician Networks as Joint Selling Agencies

Physician network joint ventures are best viewed for antitrust purposes, not as

naked restraints of trade, but as joint selling agencies (JSAs), a type of arrangement that

has not generally been condemned as a per se violation. '' In a passage quoted with

approval by the Supreme Court in the NCAA case. Professor Philip Areeda has observed

that "joint buying or selling arrangements are not unlawful per se."^' Likewise, Professor

^Md. at 357.

^'E.g., Appalachian Coals, Inc. v. United States, 288 U.S. 344 (1933) (treating some

very minor and otherwise attainable benefits of joint selling in a difficult market as

justifications for allowing a high percentage of sellers of coal to market through a single

agent). The Appalachian Coals case is generally understood to be an aberration in the law,

occasioned by the Great Depression. Nevertheless, even though more recent precedent

places a heavy burden on JSAs, e.g., Virginia Excelsior Mills v. FTC, 256 F.2d 538, 539-4

1

(4th Cir. 1958), elementary principles entitle them to be evaluated under the rule of reason

if their sponsors' purposes are not obviously anticompetitive.

^•National Colleeiate Athletic Ass'n v. Board of Regents of the Univ. of Okla.. 468

U.S. 85, 109 n.39. quoting Philip Areeda. The "Rule of Reason" in Antitrust

Analysis: General Issues 37-38 ( 1981 ) (observing that in some circumstances the power

of the combining parties might be so obvious that "the rule of reason [could] be applied (to

condemn the joint-selling arrangement] in the twinkling of an eye"). See also 7 Philip

areeda. Antitrust Law (1986).
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Lawrence Sullivan has opined that

some joint arrangements to buy or sell will not be summarily held to be

unlawful . . . because summary analysis does not suggest a degree of

market power which clearly demands that integration i ^nefits be

forbidden because price competition wii; be reduced. Joint agency cases

such as these must be analyzed under the rule of reason, fully blown.

If the proposed selling or buying agency would materially

increase concentration and if as a result the balance offerees would shift

significantly away from rivalry and toward accord, the arrangement

should be rejected as unreasonable. Just as surely, if competition could

be expected to continue unabated, or even to improve, the rule of reason

will mandate that the market's manner of striving for efficiencN not be

choked off."

The Supreme Court cited Professor Sullivan's observations with approval m Broadcast

Music. Inc. V. CBS.-° overturning a decision condemning per se. as price fixers, two

performing-rights societies that jointly marketed musical compositions on behalf of their

composer-members. The Court held that the composers, through the societies, were

engaged in price fixing only "in a literal sense" anj that their pooling of compositions for

licensing purposes was "not a "naked restrain[t] of trade with no purpose except stifling

of competition.'""

Despite the favorable treatment of joint selling arrangements in BMJ. however,

that case is the ultimate source of much of the reasoning in the Maricopa case that

apparently led the DOJ and FTC to insist that physician-controlled networks must either

force the doctors to share financial risk or enable them to "offer a new product." To be

sure, the Court praised the procompetitiveness of the performing-rights societies in

making it easier, in a complex market, for composers to market their music and for users

to hire it. But the Court's overall analysis, by emphasizing that the arrangement involved

more than joint selling alone, may appear to justify hostility to less integrated physician

joint ventures. Thus, the Court stressed that the societies each offered users of

copyrighted music a particularly convenient form of blanket license, which it

characterized as "to some extent, a different product."" Moreover, it went on to say that

"to the extent that the blanket license is a different product, [a performing-rights society]

is not really a joint selling agency offering the goods of many sellers,"" thus implying that

a mere JSA would not qualify for rule of reason treatment. The Maricopa Court cited this

discussion in rejecting the FMCs' claim that they, too. were engaged in price fixing "only

in a literal sense.
"'^

-'Lawrence Sullivan, Handbook of the Law of Antitrust § 104 (1977).

'"441 U.S. I (1979).

"Id. at 2. quoting ...

-id. at 21.

"Id. at 22.

'^Maricopa. 451 U.S. at 356.

24-740 96-16
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It is a mistake in judging physician networics. however, for the enforcement

agencies to focus so minutely on these two cases and on others blurring the line between

naked and ancillary restraints" rather than consulting general antitrust principles, under

whic.i per se rules apply only to certain categories of the former. In BMI. the Court

needed to find ver>' strong procompetitive features in the arrangements because the

societies, between them, dominated the licensing of musical compositions and were

highly vulnerable to condemnation in the absence of a strong business justification.'''

Thus, if all the facts are considered, a physician network representing only a fraction of

the physicians in an area, especially on a nonexclusive basis, might be able to make as

persuasive a case for joint marketing as the fiA// defendants. Certainl\ the efficiencies

they could point to. based on the high transaction costs that both physicians and bulk

purchasers would face in creating relationships b\ individual negotiation and in

administering those relationships, would be similar in kind, and probably in magnitude,

to the efficiencies achieved by performing-rights societies.

Moreover, a significant fact noted by the Court as favoring application of the rule

of reason in the BMI case was the retention by the composers of the right to license their

respective compositions on an individual basis.'' As a practical matter, however, that

alternative method of marketing was highly inefficient. It also did little to offset the

market power of the societies, especially since the composers were not free to license their

works through competing agents." Nonexclusive physician networks, on the other hand,

would permit physicians not only to service individual patients on a fee-for-service basis

but also to join other networks, thus posing much less of a threat to competition. Such

nonexclusivity should, in fact, save any network (whatever its size) that exists in a market

where large employers and other payers have, and exercise, real opportunities either to

organize their own networks or to patronize other existing physician groups. Of course.

"See note 21 supra. See also United States v. Topco Assocs., 405 U.S. 596 (1972)

(applying the per se rule condemning market-division agreements to a minor limitation on

joint venturers' freedom despite its value in protecting the parties against each other's

opportunistic conduct and thus in facilitating formation of the procompetitive joint venture

in the first place). Unfortunately for coherence in the law, this holding, although effectively

discredited in Rothery Storage & Van Co. v. Atlas Van Lines, 792 F.2d 210, 227-29 (D.C.

Cir. 1986), was cited favorably by Justice Stevens in Maricopa, 457 U.S. at .

'"Indeed, the Court should probably have broken up the societies themselves in any

event, since as the only two licensors of musical compositions they wielded undue market

power and engaged in suspiciously parallel conduct. The private plaintiff, however, for

reasons of its own did not seek such relief, asking only for the invalidation of blanket

licenses (which served the interests of its competitors more than its own) and not for the

restoration of unbridled competition (which would have benefitted its competitors more than

itselO- See Broadcast Music, 441 U.S. at 16-18 (Courts discussion of CBS's theory and

desired remedy).

"441 U.S. at 20-21, ("The individual composers and authors have [not] agreed

not to sell individually in any other market . . .
.").

''The arrangement was comparable in this respect to the more restrictive

("exclusive") type of physician networks identified in the DOJ/FTC policy statement.
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the enforcement agencies might reasonably require network physicians to show that they

are participating in competing ventures in fact, not merely that they are free to do so on

paper. In addition, sponsorship of the venture by a local medical society, rather than by

a subset of competing physicians, should defeat any claim that it is a procompetitive,

rather than a defensive, undertaking.

There is no good reason in antitrust doctrine or policy why the antitrust agencies

should not, in proper cases, be willing to treat physician-sponsored networks as JSAs and

their attendant limitations on price competition as ancillary restraints subject to the usual

test of reasonableness. Under the appropriate analysis, the authorities would give due

recognition to the severe practical difficulties that physicians in solo or small group

practices face in marketing their services to numerous large buyers. Lacking appreciable

business experience and the staff resources necessan, to negotiate and to keep track of

their relationships with multiple payers, physicians should be free, within normal limits

imposed b\ antitrust law, to form and operate JSAs. in mature markets for medical care,

purchasers are generally capable of looking out for themselves and should be free to do

business with physician networks that do not follow the current prescriptions of the

antitrust authorities. In such markets, physicians are more likely to form JSAs as vehicles

for competing on a price-discounted basis for particular contracts than as cartelizing

devices.

Less Restrictive Alternatives?

To be sure, the evaluation of ancillary restraints of trade does not end with their

classification as such. Even if the parties' purposes are unexceptionable, there must still

be an inquiry into the probable state of competition if the collaboration is allowed. Such

an inquiry begins with an estimate of the parties' market power - that is, their ability

to affect market price and overall output by their collaborative decisions. If the parties

turn out to possess market power in fact (even though they do not need such power to

accomplish their ostensible procompetitive purpose), the net effect of their collaboration

could easily be more harmful than beneficial to consumers.

A case can frequently be resolved, however, without finally balancing

procompetitive against anticompetitive effects - by asking whether the parties could

achieve their legitimate purposes in a manner less dangerous to competition. If such a

"less restrictive alternative" was available and was not adopted by the collaborators, the

antitrust enforcers might conclude either that their purpose was actually anticompetitive

(thus justifying application of the per se rule after all) or that, despite their lawful

purpose, the parties' choice of the more restrictive method of achieving it can itself be

penalized. In reviewing physician-sponsored networks possessing a degree of market

power, therefore, antitrust agencies must determine whether the anticompetitive features

of the arrangement are reasonable in the sense that they are well-tailored to achieve their

procompetitive purposes with minimal harm to competition.

Because the less-restrictive-altemative requirement is an element of a rule of

reason, it should not used by the antitrust agencies simply as a warrant for closely

second-guessing the way the parties have chosen to structure their relationship; thus, it

should be invoked only if the methods chosen betray an anticompetitive motive or

materially increase the threat to competition. Before antitrust enforcers require a

physician joint venture to restrucnire itself in a way that sacrifices available efficiencies,

therefore, they should have substantial reasons to fear that the arrangement jeopardizes
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competition in the market as a whole. For reasons similar to those already discussed, an

agency should not, without at least a quick-look power analysis, invoke the less-

restrictive-alternative requirement to force the joint venturers to meet its prescriptions

regarding risk-sharing or the nature and extent of their integration. I is not enough to

say, as the Maricopa Court did, that "it is not necessary that the doctors do the price

fixing." Even though an enforcement agency can imagine less restrictive methods by

which the doctors could market themselves, it should not require use of such methods

unless to do so would avert an unreasonable threat to competition in the larger market.

Reflecting the demands of antitrust authorities, the current practice in forming

physician-sponsored networks is to design arrangements that avoid the noncompetitive

fixing of prices for the services of the individual physicians in the group. Lawyers for

physician JSAs have developed so-called "messenger" models in an effort to obtain some

of the efficiencies of joint marketing while preserving a semblance of price competition."*

Indeed, the apparent frequency with which networks are formed using some kind of

messenger mechanism demonstrates that physicians set up JSAs primarily to achieve

efficiencies, not to fix prices. It is not obvious why antitrust policy requires that they

adopt cumbersome marketing methods that purchasers themselves do not insist upon. The

enforcement agencies have uncharacteristically exalted form over substance in their

analysis, ignoring valid efficiency considerations that normally would be given weight.

Messenger arrangements do not so obviously qualify as less restrictive alternatives

that every physician-sponsored JSA should be required to use them. To be sure, they are

theoretically less restrictive than letting the joint venturers agree on price. But because

they are cumbersome to operate, they are not equally satisfactory as alternatives for

getting the marketing job done. Their use therefore sacrifices some of the efficiency that

JSAs can otherwise create. Indeed, antitrust authorities apparently insist that physician

JSAs employ a particularly cumbersome mechanism called the "pure" messenger model.

Under these arrangements, the marketing agent must communicate offers back and forth

between bulk purchasers and individual doctors without disclosing to the latter the price

terms that others are quoting. Because the pure messenger model is unwieldy, some

networks employ "modified" messenger arrangements, which may take the form of a

standing offer of individual physicians' services on uniform terms that a purchaser is free

to accept or reject. Such arrangements have never been approved by enforcement

officials, however, and have sometimes been rejected. Thus, if a physician-sponsored

network provides neither for risk sharing nor for enough integration to create a "new

product," the antitrust authorities will apparently deem it unlawful unless it takes

maximum precautions - at whatever cost in inconvenience to both doctors and purchasers

- to eliminate all price-fixing feamres. Although it is hard to judge the relative efficiency

of all the possible messenger arrangements, the antitrust agencies might somewhat

improve the situation by tolerating modified versions whenever competition in the market

as a whole is not specifically in danger.*" The better approach, however, would be to

"See generally Raskin, supra note 9, at 86-91: Law Firm Warns of FTC's and

DOJ's Increased Focus on Messenger Models. 4 Hi ALTM Law Rptr. (BNA) 603.

*°lt is not known whether anyone has studied the actual operation of various

messenger models to see what costs they incur or whether purchasers benefit in fact from

the price competition they seemingly preserve. Although the doctrinal basis for doing so
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apply the rule of reason.

Insistence on a second-best alternative is appropriate in antitrust enforcement and

under the rule of reason only if a specific risk to competition outweighs the efficiencies

forgone. To ^e sure, use of a messenger model should be required in man> circumstances,

often identifiable with only a "quick look." But in instances where the danger of

anticompetitive harm is unclear, a more extensive evaluation is required. Such an anal\sis

would consider such factors as sponsorship of the JSA by physicians in an aggressive

competitive posture rather than in a defensive, anticompetitive one (that is. b> interests

other than a local medical society): the percentage of competing physicians engaged in the

effort; their freedom to participate in competing ventures; their actual participation in

other marketing schemes; the sophistication, effectiveness, and preferences of the

purchasers with which the> deal, and the overall vigor of competition in the market being

served. Even if a nerv\ork was the exclusive marketer for its member doctors, there would

still be no threat to competition if the market featured a variet> of other plans. In such a

mature market, purchasers can decide for themselves whether to patronize JSAs in which

physicians have not e.xpressl\ undertaken to share fmancial risk, to integrate their

practices, or to maintain any kind of independent pricing. Indeed, the availabilitv of

meaningful purchaser options itself puts the coll; Derating physicians at risk of contract

nonrenewal and should go far toward satisfy ing government officials that competition is

not in danger.*'

The Danger of Prejudging Market Outcomes

.As alread> demonstrated, the hostility of the antitrust agencies to physician

network joint ventures results in part from their looking backward to the time when it was

reasonable to presume that physicians collaborated only for anticompetitive purposes.

Like many a wayward golf shot, however, the current enforcement polic> suffers also

from looking ahead, away from the object at hand and toward an intended goal. Thus, the

agencies appear to be anticipating where they think the health care marketplace is headed

and attempting to steer physician-sponsored networks in that foreordained direction.

Thus, their prescription of the form that such networks must take reflects a prejudgment

of the way physician services should, and will eventually, be bought and sold in the future

would be highly artificial, the agencies might obviate some of the inefficiency by expressly

letting joint venturers agree on nonprice terms, using the messenger model only for price

terms (which may be more amenable to individual negotiation).

^'Another kind of risk that should reassure antitrust enforcers concerning the

compatibility of a JSA with competition in the larger market is the risk of "deselection"

faced by individual physicians participating in the network and subject to periodic

"profiling" of their practice patterns. Although the agencies are reported to take a narrower

view, a joint venture might argue that it is offering "a new product" if it reserves, and

occasionally exercises, the power to exclude doctors who overuse resources or prov ide care

of doubtful qualit> . On the other hand, a state "any-willing-provider" law. mandating that

a network include any physician willing and able to meet its terms, would diminish the risk

of deselection, in states where such inclusiveness is mandated by law, the antitrust agencies

could reasonably take the position that any joint venture should satisfy their requirements

with respect to risk sharing or integration.
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health care marketplace. In writing such a prescription, however, the agencies run the risk

of choking ofT (in Professor Sullivan's words) "the market's manner of striving for

efficienc).'"

To be sure, the antitrust agencies are not alone in assuming that all health care will

eventually be provided b> integrated health plans/- Manv other observers also believe

that physicians must bear financial risk if 'hey are to be induced to provide health care

efficiently and without the chronic excesses that have characterized much fee-for-service

medicine. It is dangerous, however, for regulators to dictate market outcomes on the basis

of a priori assumptions about what is and what is not efficient or responsive to the needs

and preferences of purchasers.^' Current antitrust enforcement polic\ uiih respect to

physician networks is an exercise of prosecutorial discretion that, in attempting to provide

guidance to the industp*. has become overl> regulator, and prescriptive, foreclosing

options that might attract followers in a competitive market. It should after all be the

province of purchasers, not the antitrust authorities, to decide whether a particular

incentive arrangement achieves the right balance benveen spending and economizing.

The American Medical Association (AMA) . in advocating greater freedom for

physicians to create their own networks, has been somewhat careful about challenging

directly the conventional view that physicians vnIII ultimately either be put under

managed-care arrangements operated by third parties or be organized in competing groups

with explicit individual or collective incentives to control costs. Thus. .AM.A officials

have sought to persuade antitrust enforcers that physicians need more freedom to

collaborate only so that they can take incremental steps toward fuller integration or can

explore new methods of payment without having to take the plunge all at once." Citing

physicians" lack of the capital, experience, and management skills necessarv' to organize

a fully integrated plan, the .AMA argues that physicians need an opportunity to test the

waters and to evolve gradually toward full-blown integration of their practices. Observing

that simple networks and management service organizations (MSOs) could either serve

^See, e.g.. Greane> . supra note 9.

'^Although it is often assumed that fee-for-service practice is inherentK inefficient,

physician practice styles may be changing as physicians become more accountable for their

competitive performance (see note 4 1 supra), as cost-consciousness becomes perv asive, and

as changes in the prevailing standard of care reduce legal pressures to overtreat patients,

indeed, efficient practices have often been observed in some multispecialty groups treating

patients under traditional indemnity insurance. See also Jeff C. Goldsmith. The Illusive

Logic of Integration. HeatI.HCARC Forum J., Sept.-Oct. 1994, p. 26 (questioning the

presumed benefits of much of the organizational integration sweeping the health care

industry).

"See generally Letter from James S. Todd, M.D., Executive Vice President, AMA.
to Anne K. Bingaman. Assistant Attomey General. Antitrust Division. U.S. Department of

Justice, May 11. 1994 (discussing antitrust issues addressed by certain legislative

proposals). See also Edward B. Hirshfeld, Antitrust Reform and Physician Groups, in

Health Care; Antitrust: A Manual for Changin(. Provider Organizations «IT 1 000-

89 (Thomas Campbell & Daniel D. McDevitI eds., 1995) (authored by the AMAs Vice

President Health Law).
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as building blocks for larger plans to incorporate in their systems or evolve into physician-

sponsored entities capable of bearing financial risks or offering "new products," it

advocates antitrust relief that would facilitate physician experimentation with new ways

of organizing themselves. This article argues more explicit!) than does tl : AMA that

some JSAs may have immediate procompetitive value in their own right and should

therefore survive antitrust scrutiny without regard to the speculative (though probably

valid) claim that they are also valuable as half-way houses on the way to fiiller integration.

Whereas the AMA hopes for some legislative relaxation of antitrust requirements, agency

application of the rule of reason would alone be enough to give physicians all the freedom

of action that is compatible with effective competition.

The AMA has also argued that impeding the creation of doctor-controlled plans

fosters the unnatural growth of health plans operated by large corporate sponsors, which

it alleges are less anuned than physician groups to patient welfare and the quality of care.

Although granting legislative relief to physician collaboration would be a serious policy

error,^' antitrust enforcers should not, without good reason, deny physician-designed

arrangements a fair chance to compete against lay-controlled entities in finding efTicient

ways to cope with disease at reasonable cost, in competitive markets, some such plans

might prove attractive to many consumers. Able to rely on professionalism, collegiality,

and consensus rather than exclusively on rules and regulations imposed from the corporate

top down, physician-sponsored plans should have a comparative advantage in finding and

implementing cost-saving methods that maintain essential quality and preserve intangible

values that are at risk in many of today's managed-care systems."''

In any event, putting doctors at financial risk in treating their patients is not so

obviously a wise and prudent policy that all physician-sponsored health plans should be

forced into that mold. Financial risk creates interest conflicts, diminishes loyalty to

patients, and may undermine professionalism, with consequences that some consumers

would find objectionable. Not only do the incentives employed in many integrated plans

engender sub rosa rationing of care that consumers have no way to monitor, but

consumers and their agents lack other kinds of reliable information permitting them to

compare the overall performance of competing plans. Thus, they have much to worry

about in purchasing health care today and might therefore feel safer in dealing with plans

that did not put physicians at financial risk."' Physician-sponsored JSAs, if they do not

"^See text at notes 50-54 infra.

"*One physician sophisticated in health policy and generally appreciative of the role

of antitrust law in medicine has argued that doctors must have a larger role in decision

making and management if health care quality is not to suffer in the brave new world of

managed care, "gatekeepers," and capitation. See Robert A. Berenson, Do Physicians

Recognize Their Own Best Interests'', HEALTH AFFAIRS, Spring 1994, p. 1 85.

"'The author has recently argued at length that the failure of health plans to write

subscriber contracts saying anything meaningful about the degree to which the plan and its

providers will ration services and balance health benefits against costs is a severe

impediment both to offering consumers meaningful options in the marketplace and to

holding providers and plans accountable for complying with any but a generally applicable

(poorly defined but relatively expensive) standard of care. See Clark C. Havighurst,
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dominate their local market, might add usefully to the competitive mix precisely because

they do not feature direct financial incentives to withhold care, corporate control of

medical practice, or integration and income pooling that lessen productivity incentives.

A marketpla'.,; lacking arrangements designed by physicians themselves and not b>

antitrust authorities could easily fail to serve consumers well or to be fully reliable, from

the standpoint of society as a whole, as a place for working out the difficult trade-offs w ith

which health care necessarily abounds.

One consequence ofthe current and emerging problems with managed care could

be a rising tide of regulation. Already, a combination of physician criticism, rumor,

unverified consumer complaints, and occasional press reports of beneficial care denied is

causing increasing skepticism and critical comment about the new generation of health

plans. This discontent could easily ripen into a further backlash of regulation and

litigation. Although designed to protect consumers, such legal developments would raise

health plan costs and limit the ability of plans to adopt innovations responsive to the

wishes of consumers and their agents. Indeed, overregulation is already a problem in many

states, and only the fortuitous presence of the federal Employee Retirement Income

Security Act (ERISA) as a barrier to intrusive state regulation and judicial oversight of

employee benefit plans^* has permitted the market to make as much progress as it has

toward bringing costs under appropriate control. ERISA 's under constant challenge,

however, and may eventually give way as a defense against heavy-handed state regulators.

For federal antitrust authorities to mandate risk sharing that in turn invites either rela.\ation

of ERISA preemption or new state regulatory controls could be highly destructive of the

market's ability to achieve efficiency.

In this connection, it should be noted that the National Association of Insurance

Commissioners has recently declared its members" intention to treat any network of

physicians that contracts with an employer to assume any degree of financial risk as an

insurer requiring state licensure as such.'*'' Thus, the antitrust requirement that physician-

sponsored nenvorks be structured to impose financial risks on physicians is driving such

plans directly into the arms of state insurance regulators. State insurance regulation would

increase the difficulty of creating new network joint ventures, would raise their costs, and

would limit their ability to meet purchaser needs and expectations, thus undermining the

efficiencies that such networks might otherwise achieve. Physician JSAs. on the other

hand, would escape such regulation and would thus greatly enhance the freedom of self-

insured employers and other purchasers to obtain the services they require without

Health Care Choices: Private Contracts as Instruments of Health Reform ( 1 995).

"29 U.S.C. § 1001 et seq. (19 ). See, e.g.. Metropolitan Life Ins. Co. v.

Massachusetts. 471 U.S. 724 (1985) (holding that ERISA preempts state mandated-benefit

laws); Pilot Life Ins. Co. v. Dedeaux, U.S. (1 987) (holding that ERISA preempts state law

remedies for bad faith in administration of employee health benefits plans).

^'See NAIC Bulletin to Address Application ofInsurance Laws to Provider Groups.

Health Law RPTR.(BNA) 11 77 (discussing NAIC bulletin issued Aug. 10, 1995). See also

Storm Warning, HEALTH SYSTEMS REV. (Federation of Am. Health Systems), Sept. -Oct.

1995, pp. 26-37 (series of articles discussing state insurance regulation of provider

networks).
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encountering the delays, obstacles, and costs that state regulators impose.

The assumption that competition will eventually induce virtuall> all Americans

to enroll in some form of managed-care organization fails to take account of the fact that

nearly 100 million Americans are currenth co ^red b> self-insured ERISA plans. This

is roughly rvvice the number who receive their employer-purchased benefits through

entities that integrate financing and delivery in wa>s that would satisf\ the antitrust

authorities in a physician-controlled arrangement. To be sure, there are some markets

such as California where the market penetration by conventional HMOs and managed-care

organizations is impressive, but there are many others (large parts of the Middle West, for

example) where competition has operated for some time without inducing employers to

rely heaviK on corporate middlemen or integrated or risk-bearing physician networks. In

these markets, many large employers do not require either that physician networks assume

financial risk or that physicians integrate themselves in some formal fashion. Instead, they

have employed either in-house benefit managers or third-parn administrators to contract

with physicians or physician netv\orks directly at negotiated prices and uork with them,

often in highly creative ways, to control costs. Such employers apparentl\ prefer the cost

savings achieved through careful selection of physicians and through cooperation with

them in addressing cost problems over the savings me> might gain by contracting out the

business on a capitated basis. Antitrust enforcers should not deny employers the option

of dealing with physician JSAs, which they can hold responsible for selecting physi. ians

who provide appropriate care without overcharging for their services.

Self-insured employers should therefore be free to work directK with physician-

designed JSAs and not forced instead either to form their own networks or to hire

independent entities to assume risk, to manage care, or to form full) integrated health

plans. Such entities naturally expect to profit both from investing the employer's advance

payments and, most importantly, from economizing on the provision of health care to

employees and their families. Many employers might prefer to eliminate the middleman

and to take direct responsibility for both the cost and the quality of medical care that their

employees receive. In this effort, physician networks organized by physicians themselves

could be valuable allies. Antitrust enforcers are simply wrong to insist that, when

physicians organize a network joint venture, the only issue is whether the sponsors have

either preserved a semblance of price competition among themselves or followed the

agencies" prescriptions in allocating risks or integrating their practices. Ironically, the

question they should ask is whether the market features olher plans that meet the agencies"

conditions. Once a market has matured to this extent, purchasers should be allowed to

choose for themselves how they want physicians to be organized and compensated for

their services.

An Invitation for Congressional Intervention?

Agency obtuseness on the issue addressed in this article comes at a particularly

inopportune time - as Congress is considering major reforms of the Medicare program.

The version of the reform legislation that passed the House of Representatives in the Fall

of 1995 included two provisions relating to antitrust law applicable to physicians. One
would have explicitly required application of the rule of reason rather than a per se rule

to "physician-sponsored networks"" (PSNs) contracting with "physician-sponsored

organizations" (PSOs) to deliver Medicare services under a PSOs capitation contract with
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the government/" Thus, the House bill opted for letting physicians deal with

"MedicarePlus" contractors through JSAs to the same extent that, under the analysis in

this article, physicians could employ JSAs in dealing with ERISA plans and other private

or public purchasers. The need for the House provision would therefore be ol . iated if the

antitrust agencies were to relax the polic> criticized in this article. Indeed, that outcome

would be highly preferable to a legislative fix precisely because it would extend to

physician networks of all kinds, not just to those organized to serve Medicare

beneficiaries. In addition, it is always preferable to solve problems in the administration

of antitrust law by refining doctrine so that it better promotes competition rather than b>

turning to Congress.

A more troubling provision in the house bill would have created a sweeping

antitrust exemption for so-called ""medical self-regulatop. entities.""'' rolling back twent\

years of painstaking development (since GaUifarb) of antitrust principles applicable to

concerted action by professional groups. Physician interests have long contended that

antitrust enforcers misconstrue their motives in taking collective action in the marketplace.

The agencies have successfully (and wisel\ ) maintained, however, that the law requires

the uncompromising maintenance of competition in professional fields, even when

professionals can plausibly claim that their anticompetitive actions are motivated b>

concern for the public interest.'- Thus, the antitrust movement has successfully brought

to bear in medicine the wholesomely objective principle - which the House bill would

have converted to an impractical, and much too forgiving, subjective test - that parties

with a conflict of interests ought never to exercise coercive powers that are subject to

anticompetitive abuse. Experience under the antitrust laws since the I'^TOs has generall>

vindicated the premise that competitive markets are preferable to professional control

precisely because they are more hospitable to innovations responsive to consumer

interests.

Unfortunately, unwise administration of the antitrust laws, either by the agencies

or by the courts, invites Congress to intervene on behalf of politically powerful physician

interests and to enact confusing, possibly overbroad correctives or destructive immunities

like the ones in H.R. 2425." The agency policy discussed in this anicle is thus doubly

'"H.R. 2425, 104th Cong. IstSess. § 15021 (1995).

"Id.at§ 15221.

"E.g., FTC V. Indiana Federation of Dentists. 476 U.S. 447 (1986): National Society

of Professional Engineers v. United States. 435 U.S. 679 (1978). But see note 20 supra.

"Congress last modified the application of antitrust law to the health care industry -

also at the behest of organized medicine -- in the Health Care Quality Improvement Act of

1986. 42 U.S.C. §§ II 101-51 (19 ). Because courts had been unable to find in antitrust

doctrine any reasonable and expeditious basis for distinguishing between meritorious and

nonmeritorious private antitrust challenges to staff privileges decisions in hospitals, see.

e.g., Patrick v. Burget, U.S. (1 988). Congress felt compelled to provide qualified antitrust

immunity for hospital-based peer-review (and other similar professional) activities On the

other hand, if courts (perhaps with wise and balanced guidance from the antitrust agencies)

had focused their efforts on distinguishing between actions of hospitals themselves and

actions of medical staffs empowered by hospitals finally to decide the fate of their
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unwise. In addition to being wrong as a matter of antitrust doctrine, it may prove a

political disaster. Precisely because it has been based more on hostility toward physicians

and suspicions abou* their motives than on reasoned application of antitrust policy, it has

given medical interests a wedge with which to get Congress into the act. creating the

potential for legislation virtually repealing antitrust law as it affects organized medicine.

Antitrust is ultimately a political enterprise on which turns the fate of competition in the

economy as a whole.''' If competition is not to be undercut by congressional tinkering,

antitrust enforcement must reflect astute political judgment as well as sound legal and

economic analysis. An overly aggressive trust-busting mentality, such as the attitudes

manifested by the agencies toward physician-sponsored JSAs. can easily have political

repercussions harmful to competition in health care.

Conclusion

This article has argued that Americans are currently being denied access - by

antitrust authorities, of all people - to a variety of doctor-sponsored physician networks

that could perform useful services for some purchasers in some health care markets. In

particular, the current policy of antitrust enforcers, in requiring all such networks to meet

certain organizational or financial requirements, neglects at least three realities. One is

that self-insured ERISA plans have very different needs than other purchasers of health

care and that physician networks are capable of responding directly to these needs.

Second, the antitrust agencies fail to recognize the heavy regulatory burdens and litigation

threats facing the kinds of health plans they visualize as the wave of the health care future;

precisely because ERISA plans and physician JSAs both escape many of these burdens,

they may be jointly capable of efficiencies that are difficult for other plans to achieve.

Finally, the antitrust agencies seem trapped in a time warp that keeps them fearful of

physician conspiracies that are much less likely to prosper - and thus to be attempted —

today than in an earlier era.

The Sherman Act's rule ofreason was designed specifically to ensure that antitrust

authorities consult the realities of actual markets in making judgments about whether

competition is in jeopardy or is operating in healthy though possibly unpredictable ways.

Conscientious antitrust analysis should enable the DOJ and FTC to recognize, of^en with

only a "quick look," whether specific physician joint ventures or joint selling

arrangements are more likely to suppress competition or to serve efficiently the needs of

both their members and sophisticated purchasers, especially large employers and their

employees. The threat that current enforcement policy poses to all physician network

joint ventures that fail to meet the agencies' own prescriptions should be removed, either

by a new policy statement or by an official clarification prominently announced. It would

be a terrible reflection on the performance of the antitrust agencies if Congress had to put

them on the correct doctrinal path in evaluating physician networks.

competitors, there would probably have been no need for congressional intervention. See

Clark C. Havighurst, Doctors and Hospitals: An Antitrust Perspective on Traditional

Relationships, 1984 DukeL.J. 1071, 1 108-42.

'^See note 20 supra.
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Mr. Hyde. Thank you, Professor, very much.
Without objection, the full statements of all witnesses today will

be entered into the record. We will now have a period of question-
ing, and I first yield to the distinguished ranking minority member,
the gentleman from Michigan, Mr. Conyers.
Mr. Conyers. Thank you, Mr. Chairman.
I welcome the witnesses and I align myself with Ms. Metzger and

Ms. McKay with great enthusiasm. With Professor Havighurst
there were parts that were really swell. Professor. [Laughter.]
You lost me on a couple of curves in the road, but then I've been

out of law school for a little while, and we welcome your contribu-
tion here today.

Dr. Dickey, you are my prime witness at this panel. I only wish
you were by yourself. Are you aware of the New York Times' obser-

vations about the AMA's relationship with the Speaker of the

House in connection with the Medicare reform bill that was passed
out of the House in October?

Dr. Dickey. I am. Representative.
Mr. Co^fYERS. Yes, the Sunday, October 15, 1995, editorial which

was rather raw. It's starts off, "Bribes for Doctors" and goes on
from there, and I would be interested to hear your reaction to it

in some other panel where I have more than 5 minutes and I will

be around after this hearing. I'll be working here at least for the
balance of 1996.

In that editorial they suggested that they gave out three conces-

sions to the AMA in exchange for their support for the Gingrich
health care bill. And the first was to soflen proposed cuts in fees

that doctors can charge patients to stay in fee-for-service coverage.

And the second one was to cap malpractice awards at ridiculously

low levels. And the third one was Mr. Gingrich agrees to ease anti-

trust laws for the ostensible purpose of permitting doctors and hos-

pitals to create their own health care plans in competition with tra-

ditional insurance companies. You're familiar with those three

charges leveled in that editorial, aren't you?
Dr. Dickey. Yes, I am.
Mr. Conyers. Would you care to make any brief comments about

those three charges, please?
Dr. Dickey. I would suggest that I'll try not to believe any more

in the newspapers about tne Congressmen running for reelection

this year than they believe about what is said about the AMA. Un-
fortunately, papers don't always report what happens.
Mr. Conyers. I see.

Dr. Dickey. We've worked hard with both sides of the aisle to

identify the concerns we have with Medicare that make it a pro-

gram that does not serve your constituents, my patients, the best.

There were no deals.

Mr. Conyers. Excuse me. Let's just focus on the editorial, and
here's what I'm trying to get at. Is it not correct that the first con-

cession was to soflen proposed cuts and fees that doctors can

charge for patients to stay on fee-for-service coverage? Maybe that's

justifiable. But isn't that true?
Dr. Dickey. The charge was made. The actual discussions were

that
Mr. Conyers. I said, isn't that true?
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Dr. Dickey. No, sir.

Mr. CoNYERS. OK Let's go to the next one. Was there a conces-
sion to cap malpractice awards?

Dr. Dickey. A concession? There was discussion of what's needed
in liability reform. There were no concessions that Fm aware of.

Mr. CoNYERS. OK So that's inaccurate, too?

Dr. Dickey. The issues we brought forward
Mr. CoNYERS. I said, so that's inaccurate, too?
Dr. Dickey. That's correct.

Mr. CoNYERS. OK Then that the Speaker agreed to ease anti-

trust laws for the ostensible purpose of permitting doctors to create
their own health plans, is that true?

Dr. Dickey. We suggested a need
Mr. CoNYERS. Is it true? I've got 2 minutes.
Dr. Dickey. Mr. Conyers, if you're asking me if the editorial is

true, the answer is, no, sir.

Mr. Conyers. This item I just read to you, is that true?
Dr. Dickey. As a concession, no.

Mr. Conyers. I didn't say "concession" for that one.

Dr. Dickey. As a tradeoff, no. As an important issue to patients,

yes.

Mr. Conyers. OK, all right. Let me ask you about a letter that
you and five other doctors signed to Speaker Gingrich dated July
28, 1995. I have a copy of it, if you'd like to refer to it specifically.

Would you like a copy?
Dr. Dickey. Yes, sir. I don't remember it verbatim.
Mr. Conyers. Sure. The operative paragraph that I would like

to refresh you on is committee jurisdiction. This is you advising the
Speaker of the House of Representatives, an 18-year Member of
Congress: "Committee jurisdiction need not be an obstacle to a
comprehensive Medicare reform package. Antitrust issues should
be resolved through the Republican leadership's task force, de-
signed to deal with cost-cutting issues."

That's great advice to the Speaker of the House. I'm sure he
needed that guidance, and, apparently, he followed it, didn't he?

Dr. Dickey. Yes, sir.

Mr. Conyers. Yes, he did. Well, thank you. We have one area
of agreement here in the course of our few minutes together. Be-
cause that antitrust reform was included in the reconciliation bill

without ever going before the Judiciary Committee, isn't that true?
Dr. Dickey. I believe that's true.

Mr. Conyers. Yes, I believe so, too, because we never had a
hearing, a markup, or a vote. And then I came to the Rules Com-
mittee, and Chairman Solomon, friendly fellow from New York, de-
cided that we didn't need to discuss antitrust in the bill going be-
fore the floor, so there was no provision made for it there. Tnere
were a few other allowed amendments, but that was not one of
them. And so then we came to the floor and there was this huge
antitrust issue that we are now discussing that had never been be-
fore anybody in the House; we had never had a chance to say one
word on it. And I presume that was a result of your precise and
very pointed advice to the Speaker about how to handle the proce-
dural method of our antitrust law. Why did you want to do it that
way?
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Dr. Dickey. Congressman, we were simply attempting to find
ways to address the concerns with Medicare. Now this was one
suggestion. We're pleased the Speaker took it, but we don't pre-
sume to either get everything we request listened to or to change
the policies and procedures of the House. We simply respond when
given an opportunity.
Mr. CoNYERS, Well, you changed the procedures very much. You

took subject matter out of our jurisdiction, and not only out of our
jurisdiction, it didn't go into anybody else's. It never got debated in

the House of Representatives until after the Senate kicked this bill

back, and now we're having hearings on it. Don't you think we
should have had these hearings before we had the provision in-

cluded in the bill that we never got a chance to discuss, just a sim-
ple procedure?

Dr. Dickey. I'm pleased to be here to have the hearings now. We
felt that it was
Mr. CoNYERS. I said, in answer to my question, don't you think

we should have done this before, rather than after?

Dr. Dickey. I don't honestly have an opinion on how the process

gets through the House, sir.

Mr. CoNYERS. Well, then why did you make this recommendation
that it skip the House?

Dr. Dickey. Because the issue was very important that we have
the issue as part of the Medicare reconciliation.

Mr. Co^fYERS. Must have been pretty important to skip 435 peo-

Rle from getting any discussion about it. But you've been very help-

il. Dr. Dickey, and I appreciate your response, and I thank the

chairman for allowing me a few extra moments.
Dr. Dickey. Thank you.
Mr. Hyde. The gentleman from California, Mr. Moorhead.
Mr. Moorhead. Thank you, Mr. Chairman.
A ranking member is a hard act to follow on something like this.

I'll try to be as exciting as he was.
Professor Havighurst, many doctors are concerned about limits

on their ability to get together and negotiate fee reimbursements
with health insurance companies or managed care groups. Would
you explain what collective actions may be taken by physicians in

these negotiations that do not run afoul of the antitrust laws inde-

pendent of the guidelines?

Mr. Havighurst. It is my sense that physicians acting individ-

ually as independent competitors have a hard time finding their

places in this new world. They have to have contracts with lots of

different purchasers, insurers, employers, and so on, and some col-

lective action in making and maintaining these contracts probably

is efficient. So I start with the proposition that some collective ac-

tion is permissible. But it should not be caused to the point where
they can exercise what we call market power, where they represent

such a large portion of the business in the market that there isn't

effective competition.
But I think appointing an agent to help you negotiate a contract

with an employer or a large purchaser can itself be efficient and
procompetitive and ought not to be condemned as a per se viola-

tion. And that's the essential starting point for my objection to the

policies that have been in place for the last couple of years, which
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say that doctors who form a network to negotiate for contracts nec-

essarily violate the law unless they also share some financial stake
in the overall performance of the group, or have integrated their

practices in such a way that they can be characterized as offering

a different product than their own separate services.

I thought that the conditions imposed by the agencies for relax-

ing the per se rule were too restrictive and leave out some potential

efficiencies that should be recognized. Because all physicians net-

works can make a claim that the doctors are collaborating for pro-

competitive, efficiency-enhancing purposes, they all ought to be en-

titled to hearing under the rule of reason. Now sometimes you can
apply the rule of reason very quickly. For example, if you see 80
percent of the doctors forming a network, it takes no time to con-

clude that's too big. We don't nave to spend a lot of time collecting

market data; we just say that's more market power than the group
should exercise.

But if the group is small—say, 10 percent of the doctors in each
specialty—I wouldn't see a threat to competition, especially if there

are other plans in the market that are integrated, that do involve

putting doctors at risk. This just adds to the mix in the market-
place and the purchasers can choose what they want to buy. And
it seems to me that's where the decisions ought ultimately to be
made, not by the antitrust agencies deciding which products are ac-

ceptable for offering in the marketplace. Unless they have a good
reason to believe that competition would be harmed, I think they

ought to let most anything try to fly.

Mr. MooRHEAD. You know, as 1 talk to people at home and at

various places, doctors and others, one of the major concerns is that
our medical profession is changing so rapidly. Many people because
of costs at the hospital and the—are forced into HMO's whether
they want to be or not. This legislation's goal, basically, is to make
the total field more competitive and allow individual doctors to

make it on their own with help from other people that are around.
I know my own doctor just quit practicing medicine because he felt

that there were so many strings on him that he couldn't compete
in this atmosphere any more.
What can we do that meets the pleasure of the legal profession,

the HMO's, and the medical profession that will make the field a
little more even, so that people in the medical profession can com-
pete, those that are independent and have had their lone practi-

tioner offices for a long time?
Ms. Dickey, can you answer that?
Dr. Dickey. Well, what we have suggested is that we again loos-

en the unreasonable constraints so that physicians can come to-

gether. It's important to note that a physician in general rarely has
a single plan or a single contract, and so even if 50 percent of the
physicians participate in a given plan, thev may only have 3 per-

cent of the patients under that plan. So what we would like to do
is have the opportunity for physicians to come together and offer

another choice, and many of those choices would be the opportunity
to integrate into a network even as they keep their offices in the
manner that you're used to going to see that office.

We think tne same kinds of enforcement could occur that exists

under today's rules; if there is a violation, if there's a boycott, if
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there's overt price fixing, you could still go in and utilize the anti-

trust regfulations as they currently exist. The problem is today that
the rules have been so narrowly defined that many physicians are
afraid to even talk about ways to come together, except for these
very narrow definitions that Professor Havighurst has referred to.

So there is a halfway in between, if you will, that will allow physi-
cians to continue to practice, that will be a competitive advantage,
more choice for patients, and at the same time not lead to price fix-

ing, boycotting, and those kinds of behaviors.
Mr. MOORHEAD. I see my time is up, but I'd like Ms. Metzger to

have a chance to make a comment.
Ms. Metzger. I would respond briefly. I think we would be very

concerned that collective action without the kinds of forces—inte-

gration, risk sharing, or procompetitive efficiencies, the things that
genuinely will assure that they don't lead to over utilization—that
collective action without those indicia really are an invitation to

mischief, and that it would be unfortunate and potentially disad-

vantageous. I guess we don't see the field as imeven as others do.

Our view is that physicians have many choices, that the plans have
to be competitive or employers won't choose them, and that plans
are only as successful as they are attractive to employers and to

individual members. And we think that in many cases that means
broad provider networks. Certainly in our market that's the case,

but we don't see the uneven balance in negotiating.

Mr. Hyde. The gentlelady from Colorado, Ms. Schroeder.

Ms. Schroeder. Thank you, Mr. Chairman. And Mr. Chairman,
I'm going to be a sexist today, if you don't mind.

I was reading Ms. McKay's testimony and my past flashed in

front of me, because I used to do pro bono work in Colorado before

I got elected, and one of the things I was trying to do was get

breast examinations on Indian reservations and the Ob/Gyn's
would not allow nurses to do that. So we had a real problem. So
as I came across your written testimony, the issue about physician

boycotts against nurse anesthetists vis-a-vis the epidural blocks for

women in labor in some of the rural areas, I would like for you to

go through that for my colleagues, because if you are a woman in

labor in a rural area, you might want to know about this unin-

tended consequence of the antitrust law.

Ms. McKay. The situation that you speak of was in Montana and
in Wyoming, and women were unable to obtain epidural blocks for

pain management while giving childbirth because the hospital had
contracted with a group of anesthesiologists. These are not terribly

financially rewarding procedures because you put the block in and
you have to monitor the patient for many hours before the baby is

born. And the anesthesiologists were unwilling to provide the serv-

ice. There were nurse anesthetists in the area that very much
wanted the opportunity to provide the service, the patients wanted
it, but they were boycotted and held out of the marketplace to pro-

videjthis service.

Md it was only use of the antitrust laws and the per se analysis

that this was allowed to be set straight. Had there not been a per

s^ analysis, and this had to be considered only under a rule of rea-

son, it would have taken years to correct this situation so that the
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women in Montana and in Wyoming could have their epidural

blocks for child birth.

Ms. ScHROEDER. And, actually, those are situations that arose in

rural areas but could arise anywhere?
Ms. McKay. They could arise anywhere, yes, they could.

Ms. ScHROEDER. Because the anesthesiologist doing one of these
during child labor could be on call for a very long time. And what
you're saying is that your hourly rate drops as labor increases.

Ms. McKay. That's correct. And nurse anesthetists, sort of our
forte is long hours of monitoring our patients. We're with the pa-

tients from the time they go to sleep until they awaken. Unlike our
physician colleagues, we're not in a supervisory role, so we're very
comfortable with that role of staying with the patient and monitor-
ing throughout the long labor process.

Ms. ScHROEDER. Well, I just hope all of my colleagues think
about being in labor in Casper and finding out, guess what, we
have no pain relief for you because the Congress changed the anti-

trust law.
Dr. Dickey, I wanted to ask you
Mr. Hyde. Would the gentlelady yield?

Ms. SCHROEDER. Yes, I would.
Mr. Hyde. The gentlelady knows that pain builds character,

doesn't she?
Ms. SCHROEDER. Mr. Chairman, I'm not sure in that situation.

We could try a uterus transplant.

Mr. Hyde. We would never deny anesthesia or pain killers to

anybody, gentlelady.
Ms. ScHROEDER. Good. Thank you, sir.

Dr. Dickey, one of the concerns I have about the $250,000 cap
on noneconomic damages are damages to young women's reproduc-

tive systems. I find it rather harsh to say that that's not as valu-

able as somebody's ability to make a paycheck. And we really are.

Because I have always wund that loss of fertility or loss of your
reproductive organs is one of the most important things that can
happen to you. And that troubles me a lot. I think it does a lot of

women. I understand noneconomic damages in a lot of places, but
for reproductive loss, that to me is very serious, be it male or fe-

male. And I just wonder if the AMA has thought about that, if that
really is the AMA's position, that your reproductive organs, be they
male or female, are not worth as much as your ability to make a
corporate paycheck?

Dr. Dickey. If I may, first of all, I want to say that I think the
kind of boycott that we're describing would continue to be illegal

even under the legislation that is proposed; that boycotts are not
an exception we are asking for. We don't think boycotts should
occur, and whether they are boycotts against a select group or^

whether they are boycotts against a sector of the economy. Now in

terms of the
Ms. ScHROEDER. Well, maybe we should ask the law professor

because I think what Ms. McKay was saying is, when you change
it from per se to rule of reason, you're talkmg about a lot longer
period of time to work it all out. And that may be what we're talk-

ing about. Meanwhile, if you're in labor, you're not really interested

in a decision that will come down 5 years later.
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Dr. Dickey. Well, you're right. I had three babies and called the
anesthesiologist first. I understand.

In terms of the $250,000 cap, I think taking care of my patients
that there are many losses that can occur that it's very hard to put
a set amount of money on. And part of the issue is there are some
losses we can't make whole, whether we're talking about $250,000
or half a million, or three-quarters of a million dollars, but we have
to look in terms of what this lottery mentality does to cost and
process of medicine for all patients, and that does leave us, I think,
with some concern, whether it's a loss of reproductive capacity or
perhaps the loss of a limb.
But when we try to look at the system, what we've discovered is

that we do damage in terms of spending excessive amounts of
money for defensive medicine, in terms of physicians who refuse to

participate in some parts of care delivery for fear of being sued,
and where there has been a cap placed, though at times it s hard
to, certainly no amount of money will replace the inability to have
a family. The good of having a cap, so there's some predictability

to it, is then shared with all patients.

Ms. ScHROEDER. I guess I just don't understand—why not a cap
on pay then, too, if you're going to do that. Because if you're rich

and you're getting a big paycheck, you continue to win and every-
body else is considered de minimis, because with inflation this will

soon be de minimis, I fear.

Mr. Hyde. I dislike—is the gentle lady through?
Ms. Schroeder. Sure.
Mr. Hyde. I didn't want to cut her off. OK.
The gentleman from Pennsylvania, Mr. Gekas.
Mr. Gekas. Thank you. I was sitting back in awe and inspired

by the gentleman from Michigan who nailed you to the wall, Ms.
Dickey, on the nefarious editorial of the New York Times and the
daring letter that the AMA sent to the Speaker making suggestions
about the Medicare package. He was an astounding cross examiner
because he has said to you that the New York Times, which is the
bible to him for this inquiry, pointed out evil on the part of those
who would talk to the Speaker about proposed changes in Medi-
care. I would wonder if he is, in the same context, defending the
insurance companies.
The gentleman from Michigan, who has for years pounded

against insurance companies over the years, is by implication, is he
not, defending the insurance executives in this context? Or is he
.against them, too? And maybe I'll see you afterwards after I get
some questions from Ms. Dickey.
Mr. Conyers. I haven't asked you to yield yet.

Mr. Gekas. Don't.

Mr. CoNfYERS, Will you yield? Will the gentleman yield? [Laugh-
ter.]

Mr. Gekas. I will in time, but let me pose a question.

For instance, in the letter, this terrible letter, in daring to ex-

press your opinions and concerns, you have said that the AMA is

also concerned regarding press reports about a plan that would put
insurance executives in control, rather than patients and their phy-
sicians. That, to me, is a concern that many people, including pa-

tients, have expressed over the years. So in making some of tnese
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expressions of concern to the Speaker, you are, in effect, in your
minds at least, warding off some of the pressures that the insur-

ance executives have put on and trying to advance the cause of pa-
tients. Is that a fair reading of that?

Dr. Dickey. I think it's an excellent reading.
Mr. Gekas. Then by implication that letter that you have sent

to him, and being criticized by the New York Times, puts the gen-
tleman from Michigan and the New York Times on the side of in-

surance executives. If we are to take everything you say as law
that he wants to condemn, then that is a fair conclusion that I can
draw.
Because I went to a different law school at a different time from

the gentleman from Michigan, who is a close friend of mine—or he
was up until now—I still am his friend.

Mr. CoNYERS. Will the gentleman yield?

Mr. Gekas. Yes, I'll yield. And then I'll ask for an extension of

time.
Mr. CoNYERS. It's ironic how you went straight to the heart of

the weakness of my presentation and aligned me on the side of

these multinational, worldwide, global, money-grabbing insurance
companies. I was afraid somebody would discover this, and sure
enough you did. But wouldn't it have been nicer for this discussion

that Dr. Dickey gave this advice to the Speaker of the House to

have appeared, instead of in an ex parte letter, that it would have
come forward at a hearing like this where we could have all been
on record?
Mr. Gekas. Seizing back my time
Mr. CoNYERS. That was a question.

Mr. Gekas. Were you aware that there was antitrust discussion
during the Democrat-controlled Congress during the Clinton failed

health care policy?

Dr. Dickey. Numerous times in the last decade, sir.

Mr. Gekas. And during that time, did you get any satisfaction

from the Democratic leadership or from the gentleman from Michi-

l^an or others on the Judiciary Committee on a possible—or at least

investigation of the possibility of loosening the choke of antitrust

legislation?

Dr. Dickey. In fact, our extensive conversations have led us here
to this meeting to say we're not getting there through the regu-
latory process; can we please look at a legislative solution?

Mr. Gekas. And you complained in the letter, not complained,
but expressed concerns about the look-back provisions

Dr. Dickey. Yes, sir.

Mr. Gekas [continuing]. About the education provisions, about
price controls. How dare you try, as a representative of the medical
association, speak to those issues? You're supposed to sit back and
just take whatever this Congress throws at you on whatever whims
we Members of Congress may have in that.

I wanted to ask you or Ms. McKay one question, but I guess my
yielding has hurt me a little bit.

Mr. Hyde. No, go ahead.
Mr. Gekas. One thing I don't understand. The nurse anesthetist

who works at "X" hospital, is that individual an independent con-

tractor or an employee of the hospital?
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Ms. McKay. It can be either. There are CRNA's who compete di-

rectly, because they are independent contractors, and there are
CRNA's who are hospital employees as well.

Mr. Gekas. So a nurse anesthetist could bid against a anesthe-
siologist for a particular position, is that correct?

Ms. McKay. Yes, and we're very willing to compete like that. We
need a level playing field to be able to do that. And because many
times we feel that we've been the victims of price fixing and boy-
cotts such as what I've described to you this morning, we feel that
weakening the antitrust laws would make it impossible for us
Mr. Gekas. Aren't you saying to me something I'm missing, that

in establishing your fee, the nurse anesthetist fee for working at
the hospital, that that price is not fixed, it's not a general price es-

tablished by nurse anesthetists?

Ms. McKay. No, it's not. If you're an independent contracting

CRNA, you bid for the contract for the best price.

Mr. Gekas. So if you have a bid against you by an anesthesiol-

ogist, that's price fixing if it's a lower bid?

Ms. McKay. No, but in many instances in the hospital discus-

sions that we've had in Minnesota, hospitals were unwilling to ac-

cept a bid from a CRNA group. And all of these four hospitals

where CRNA's were displaced from hospital employment, CRNA's
formed groups and tried to submit a bid to the hospital and they
were precluded from even bidding. The contract was given exclu-

sively.

Mr. Gekas. Well, I would defend your right to have that consid-

_ered, but I thought you were saying that even in the face of the

competitive bidding, if they chose a lower price figure, that that

was price fixing per se.

Ms. McKay. There's no argument that nurse anesthetists are the

lower cost providers in the field of anesthesia.

Mr. Gekas. Are you saying then that in these instances that you
quote that the anesthesiologists were getting the contract even
though their prices were higher?
Ms. McKay. Yes, that's precisely what I'm saying. Anesthesiol-

ogists make four, five, six times as much money as a nurse anes-

thetist makes, and we felt that it did not make common sense to

replace a nurse anesthetist, who is a lower cost provider, by award-
ing exclusive contracts to anesthesiologists, compelling us to be em-
ployees of our closest competitor. We don't feel that that is in the

consumers' best interest; we feel that in the long run that will in-

crease the prices.

Mr. Hyde. Has the gentleman exhausted his line of inquiry?

Mr. Gekas. Yes, I'm exhausted, period.

Mr. Hyde. All right, thank you.

The gentleman from California, Mr. Herman.
Mr. Herman Thank you, Mr. Chairman.
I would like to follow up a little bit more with Ms. McKay be-

cause I was a little unclear about the relationship of the legislation

to the problem you're discussing. You're talking about a series of

practices in Minnesota essentially where you feel, and make a very
plausible case, it sounds like sort of unfair competition and im-

proper kinds of leverage to, in a sense, keep you from performing
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your services in your traditional way or nurse anesthetists sort of

led by the anesthesiologists. That's happening now?
Ms. McKay. Yes, it is.

Mr. Herman Under existing law?
Ms. McKay. Yes, it is. My only point, and the point that I've

made in my testimony, is that the very best protection that nurse
anesthetists have had is the antitrust laws, including the per se

analysis. At the time we filed our lawsuit, virtually every hospital

in the Twin Cities area was considering terminatmg their CRNA
employees and compelling them to become employees of the anes-

thesiologists. After we have filed our lawsuit, that s been limited to

four hospitals. Others have taken a wait-and-see attitude. And we
feel that if you weaken the antitrust laws so we don't have an ave-

nue for swift enforcement, that would be to our detriment. In fact,

I think it would be to the detriment of all nonphysician providers

as they try and compete.
Mr. Herman Swift enforcement, meaning the application of the

per se rule.

Ms. McKay. Yes. As swift as that is.

Mr. Herman You can establish some conduct and then once they
find that it violates the antitrust laws, then they enjoin it and com-
pensate you for it. The hospitals stopped^-once you filed your law-

suit.

Ms. McKay. And I think it was the threat that they might also

see that kind of action if they proceeded. I think that the antitrust

laws with the per se analysis, as it stands, is a very big deterrent
to anticompetitive behavior. And I think to relax those laws you
might see many more instances of anticompetitive behavior. The
mere existence of them might prevent that some.
Mr. Herman Professor, speak to this. This sounds like, to the ex-

tent there is something about this bill that is going to change anti--

trust laws in a way that will allow that kind of activity to happen
more readily, that seems like a bad idea. Could you respond?
Mr. Havighurst. Yes. I don't know the Minnesota situation pre-

cisely; I've heard about it a little bit before this, but a boycott, if

that s what was going on, where all the hospitals would agree to

no longer deal with CRNA's, would be a per se violation. I don't see

that this statute would change that. Even if one did apply the rule

of reason, one could do it pretty quickly. There's no procompetitive
justification for such an agpreement. One would very quickly arrive

at the conclusion that it's unlawful.
My problem with the bill is not that it would necessarily change

significantly how we analyze any particular transaction, but I

think it sends a message that somehow special rules ought to apply
in the health care field or to doctors, and that Congress must have
meant to change something. Some court may therefore think a
more relaxed or softer antitrust rule is called for. It doesn't seem
to me that that would be in the public interest. I don't know that
that would happen, but I would think that the law, as it stands
today, leaves plenty of room for distinguishing anticompetitive from
the procompetitive collaboration.

Mr. Herman There's an interesting connection between this

issue, which was presented earlier in the context of the Clinton

comprehensive health care package and now again with the chair-



498

man's bill, and labor law. Labor unions are exempt from antitrust

laws. To the extent that physicians are viewed as employees as op-

posed to independent professionals, they are allowed a certain

greater level of concerted activity and working together in seeking

to maximize their leverage.

I wonder to what extent in this particular situation they want
one part of that tradeoff without the other part, because in some
fashion there is nothing inherently wrong with physicians trving to

take action to maximize their income or work rules on how tney de-

liver medical care as long as it doesn't pose an unfair competition

and end up with sort of moving it away from the marketplace.

Mr. Havighurst. Well, the rule now is that, unless they are ac-

tually employees in the literal and explicit sense, they are subject

to the antitrust laws. If they are employees, they could get some
protection under labor laws and under the labor exemption in the

Clayton Act.

Mr. Hyde. The gentleman's time has expired. Do you mmd?
Thank you.
The gentleman from Virginia.

Mr. GoODLATTE. Thank you, Mr. Chairman.
Ms. Dickey, I'm stunned. My understanding is that you and five

other practicing physicians wrote a letter to the Speaker of the

House of Representatives after legislation had progressed beyond

the committee level. Are you the first people ever to do that in the

history of this Congress?
Dr. Dickey. I certainly hope not.

Mr. GooDLATTE. I certainly suspect not, too. In fact, I get letters

all the time from my constituents who write to the Speaker and

send me copies. Let me encourage you to keep on doing that. In

fact, you have a right to do that, and that right is defined in the

first amendment of the U.S. Constitution.

Dr. Dickey. Thank you.

Mr. GooDLATTE. I am surprised that the gentleman from Michi-

gan would attack that right, but be that as it may.

Mr. CONYERS. Would the gentleman yield?

Mr.,GrOODLATTE. I will.

Mr.'CoNYERS. Thank you. I'm not attacking her right to petition

the Congress. I'm questioning her suggesting how we could keep

this out of the jurisdiction of the committee upon which you serve,

which she succeeded in doing.

Mr. GOODLATTE. Let me follow on that further. Is that the first

time to your knowledge that such efforts have taken place? Did

that ever take place when Mr. Foley was Speaker of the House,

that suggestions were made that legislation should be changed be-

yond the committee process so there would be change before a bill

went to the floor? It seems to me that was done at the request of

the President of the United States during the budget process in

1993.
Dr. Dickey. We have taken many opportunities to address legis-

lation at every level of its investigation, and had it come to a hear-

ing, we would have been delighted to be here. At that point, we

were past the hearing stage and still felt this was an appropriate

issue.
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Mr. GoODLATTE. So youVe done that in a bipartisan way. You've
not only done that with the current Speaker of the House, but with
previous Speakers, and to the best of our knowledge, that's been
done over the last previous 40 years with a great many Democratic
Speakers by a great many individuals and organizations concerned
that legislation coming through the Congress take into account
their concerns before it is brought to the floor for a vote.

Dr. Dickey. I suspect we've written more Democratic Speakers
than Republican Speakers, sir.

Mr. GrOODLATTE. I suspect that's true in your and my lifetime.

Let me thank you and your organization for the support of my leg-

islation, which I think is separate from this entire antitrust issue,

but is also geared toward making sure that health care services are

available to more people by assuring physicians and nurses, and
others who provide free services, are not exposed to what could be
an intolerable risk for any one individual to be exposed to, at the
same making available to low income people, people who are above
the level that qualify them from Medicaid, but often cannot afford

health insurance, and I thank you for that support.

Ms. McKay, two questions for you. I'm not sure how much work
in the free clinic area nurse anesthetists do, but nurses in general

do a great deal of work. Do you have any thoughts on that legisla-

tion?

Ms. McKay. The legislation for volunteers? Actually, there are

many nurse anesthetists that provide volunteer anesthesia in a lot

of different areas and, yes, we would support your legislation.

Mr. GooDLATTE. Wonderful. Good.
Let me ask you one question in the antitrust area as well. Would

the outcome of the matter that you referred to—and, by the way,
I support expanded efforts for nurses of all specialties and practices

to be able to provide services where that's economical to do so

—

would the outcome have been different if you had a rule-of-reason

test under our antitrust laws and had been proceeding the same
way you did, instead of a per se rule?

Ms. McKay. Well, obviously, I'm not attomev so I'm probably not
the best person to ask. My understanding is that proceeding under
a rule of reason would be much more costly and much more time-
consuming because we would have years of discovery and produc-
tion of expert witnesses, and markets and submarkets to prove. So
my understanding is, yes, it would be perhaps a different outcome.
The other thing is that antitrust cases are very, very expensive. To
add more expense and more time to that, I tnink that you would
find that it would become very difficult for individuals to bring
antitrust cases.

Mr. GooDLATTE. Not being an attorney, if you have some back-
ground from the attorneys who are involved in that case or any-
thing you would like to submit to us, I would like to see their argu-
ments as to why this same outcome could not have been achieved
with a rule-of-reason test, which is certainly intended to protect the
very right that you were referring to.

Ms. McKay. OK
Mr. GOODLATTE. Thank you.
Mr, Hyde. I thank the gentleman.
And the gentleman from Virginia, Mr. Scott.
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Mr. Scott. Thank you, Mr. Chairman.
'j-^ *«?HP^^ ®^ questions one for Ms. Dickey about defensive

medicine. Well, let me just ask it this way: you're suggesting that
P'^ysicians are performing services that are not medically indi-

Dr Dickey. No, we're talking about that grey area, particularly
in todays marketplace, where from the prospective end I have all
kinds of pressures to cut as close to the margin as I can in terms
of doing only what s absolutely necessary, but, retrospectively Ihave to answer for all of those things that might have changed the
outcome that might have changed my decisionmaking. So defen-
sive medicine is doing those things that are in the margin of grey
that says. Is it worth the cost to do another test? Will it increasemy ability to diagnose?
And there's a new Stanford study, which we'll provide to the

committee, that indicates that that costs us some $50 billion in
tests that are not unindicated, but simply that some people would
suggest to you the test costs more than the increase that it adds
to the diagnostic process.

[The information follows:]
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Ah;;tract

"Defensive medicine" is a potentially serious social problem: if fear of liability drives

health care providers to administer treatments that do not have worthwhile medical benefits, then

the current liability system may generate inefficiencies many limes greater than the costs of

compensating malpractice claimants. To obtain empirical evidence on this question, we analyze

the effects of malpractice liability reforms using data on all elderly Medicare beneficiaries

treated for serious heart disease in 1984, 1987, and 1990. We find that malpractice reforms that

directly reduce provider liability pressure lead to reductions of 5 to 9 percent in medical

expenditures without substantial effects on mortality or medical complications. We conclude

that liability reforms can reduce defensive medical practices.
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Introduction

The medical malpractice liability system has two principal roles: providing redress to

individuals who suffer negligent injuries, and creating incentives for doctors to provide

appropriately careful treatment to their patients [Bell 1984]. Malpractice law seeks to

accomplish these goals by penalinng physicians whose negligence causes an adverse patient

health outcome, and using these penalties to compensate the injured patients [Danzon 1985].

However, considerable evidence indicates that the current malpractice system is neither sensitive

nor specific in providing compensation. For example, the Harvard Medical Practice Study

[ 1 990] found that sixteen times as many patients suffered an injury from negligent medical care

as received compensation in New York State in 1984. And, in any event, the cost of

compensating malpractice claimants is not an important source of medical expenditure growth:

compensation paid and the costs of administering that compensation through the legal system

account for less than one percent of expenditures [OTA 1993].

The effects of the malpractice system on physician behavior, in contrast, may have much

more substantial effects on health care costs and outcomes, even though virtually all physicians

are fully msured against the fmancial costs of malpractice such as damages and legal defense

expenses. Physicians may employ costly precautionary treatments in order to avoid nonfinancial

penalties such as fear of reputational harm, decreased self-esteem fixjm adverse publicity, and the

lime and unpleasantness of defending a claim [Charles, Pyskoty, and Nelson 1988; Weiler et al.

1993],

On one hand, these penalties for malpractice may deter doctors and other providers from
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putting patients at excessive ris. of adverse health outcomes. On the other hand, these f)enalues

may also drive physicians to be too careful - to administer precautionary treatments with

minimal expected medical benefit out of fear of legal liability - and thus to practice "defensive

medicine." Many physicians and policymakers have argued that the incentive costs of the

malpractice system, due to extra tests and procedures ordered in response to the perceived threat

of a medical malpractice claim, may account for a substantial portion of the explosive growth in

health care costs [Reynolds, Rizzo, and Gonzalez 1987; OTA 1993. 1994]. The practice of

defensive medicine may even have adverse effects on patient health outcomes, if liability

induces providers either to administer harmful treatments or forego risky but beneficial ones.

For these reasons, defensive medicine is a crucial policy concern [Sloan, Mergenhagen, and

Bovbjerg 1991].

Despite this policy importance, there is vinually no direct evidence on the existence and

magnitude of defensive medical practices. Such evidence is essential for determining

appropriate ton liability policy. In this paper, we seek to provide such direct evidence on the

prevalence of defensive medicine by examining the link between medical malpractice tort law.

treatment intensity, and patient outcomes. We use longitudinal data on all elderly Medicare

recipients hospitalized for treatment of a new heart attack (acute myocardial infarction, or AMI)

or of new ischemic hean disease (IHD) in 1984. 1987. and 1990. matched with information on

tort laws from the state in which the patient was treated. We study the effect of tort law reforms

on total hospital expenditures on the patient in the year after AMI to measure intensity of

treatment. We also model the effect of ton law reforms on imponant patient outcomes. We

estimate the effect of reforms on a senous adverse outcome that is common in our study
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population: mortality within one year of cjcurrence of the cardiac illness. We also estimate the

effect of tort rcfornis on two other common adverse outcomes related to a patient's quality of

life: whether the patient experienced a subsequent AMI or other cardiac illness requiring

hospitalization in the year following the initial illness.

To the extent that reductions in medical malpractice tort liability are associated with

decreases in intensity but not with increases in adverse health outcomes, medical care for these

health problems is defensive - that is, doctors supply a socially excessive level of care due to

malpractice habihty pressures. Put another way, tort reforms that reduce liability also reduce

inefficiency in the medical care delivery system to the extent that they reduce health

expenditures that do not provide commensurate benefits. We assess the magnitude of defensive

treatment behavior by calculating the cost of an additional year of life or an additional year of

cardiac health achieved through treatment intensity induced by specific aspects of the hability

system. If liability-induced precaution results in low expenditures per life saved relative to

generally accepted costs per life of other medical treatments, then the existing liability system

provides incentives for efficient care; but if hability-induced precaution results in high

expenditures per life saved, then the liability system provides incentives for socially excessive

care. Because the precision with which we measure the consequences of reforms is critical, we

include all U.S. elderly patients with heart diseases in 1984, 1987, and 1990 in our analysis.

The fu-st section of the paper discusses the theoretical ambiguity of the impact of the

current liability system on efficiency in health care. For this reason, liability policy should be

guided by empirical evidence on its consequences for "due care" in medical practice. The

second section reviews the previous empirical literature. Though the existing evidence on the
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ef: xtiveness of alternative liability rules has provided considerable insights, direct evidence on

the crucial effects of the tort system on physician behavior is virtually nonexistent. The third

section presents our econometric models of the effects of liability rules on treatment decisions,

costs, and patient outcomes, and formally describes the test for defensive medicine used in the

paper. We identify liability effects by comparing trends in treatment choice, costs, and

outcomes in states adopting various liability reforms to trends in those that did not; we also

review a number of approaches to enriching the model, assisting in the evaluation of its

statistical validity and providing further insights into the tort reform effects. The fourth section

discusses the details of our data, and motivates our analysis of elderly Medicare beneficiaries for

purposes of assessing the costs of defensive medicine. The fifth section presents the empirical

results. The sixth section discusses implications for policy, and the last section concludes.

I. Malpractice Liability and Efficient Precaution In Health Care

In general, malpractice claims are adjudicated in state courts according to state laws.

These laws require three elements for a successful claim. First, the claimant must show that the

patient actually suffered an adverse event. Second, a successful malpractice claimant must

establish that the provider caused the event: the claimant must attribute the injury to the action

or inaction of the provider, as opposed to nature. Third, a successful claimant must show that

the provider was negligent. Suied simply, this entails showing that the provider took less care

than that which is customarily practiced by the average member of profession in good standing,

given the circumstances of the doctor and the patient [Keeton et al. 1984]. Collectively, this

three-part test of the validity of a malpractice claim is known as the "negligence rule."
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In addition to patient compensation, the principal role of the liability system is to induce

doctors to take the optimal level of precaution against patient injury. However, a negligence rule

may lead doctors to take socially insufficient precaution, such that the marginal social benefit of

precaution would be greater than the marginal social cost; or, it may lead doctors to take socially

excessive precaution — that is, to practice defensive medicine - such that the marginal social

benefit of precaution would be less than the marginal social cost [Farber and White 1991]. The

negligence rule may not generate socially optimal behavior in health care because the private

incentives for precaution facing doctors and patients differ from the social incentives. First, the

costs of accidents borne by the physician differ from the social costs of accidents. Because

malpractice insurance is not strongly experience rated [Sloan 1990], physicians bear little of the

costs of patient injuries from malpractice; however, physicians bear significant uninsured

expenses in response to a malpractice claim, such as the value of time and emotional energy

spent on legal defense [OTA 1993: 7]. Second, patients and physicians bear little of the costs of

medical care associated with physician precaution in any particular case because most health

care is financed through health insurance and because physicians may not be perfect agents for

the managers of the organizations in which they practice [McClellan 1995]. Generally, insured

expenses for drugs, diagnostic tests, and other services performed for precautionary purposes are

much larger than the uninsured cost of the physician's own effort. Third, physicians only bear

substantial costs of accidents when patients file claims, and patients may not file a malpractice

claim in response to every negligent medical injury [Harvard Medical Practice Study 1990].

The direction and extent of the divergence between the privately and socially optimal

levels of precaution depends in part on states' legal environments. Although the basic
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framework of the negligence rule applies to most medical malp -aciice claims in the United

States, individual states have modified their tort law to either expand or limit malpractice

liability along various dimensions over the past 30 years. For example, several states have

imposed caps on malpractice damages such that recoverable losses are limited to a fixed dollar

amount, such as $250,000. These modifications to the basic negligence rule can affect both the

costs to physicians and the benefits to patients from a given malpractice claim or lawsuit, and

thereby also affect the frequency and average settlement amount ("severity") of claims. We use

the term malpractice pressure to describe the extent to which a state's legal environment

provides high benefits to plaintiffs and/or high costs to physicians (Malpractice pressure can be

multidimensional.)

If the legal environment creates little malpractice pressure and externalized costs of

medical treatment are small, then the privately optimal care choice may be below the social

optimum. In this case, low benefits from filing malpractice claims and lawsuits reduce

nonpecuniary costs of accidents for physicians, who may then take less care than the low cost of

diagnostic tests, for example, would warrant. However, if the legal environment creates

substantial malpractice pressure and externalized costs of treatment are large, then the pnvately

opumal care choice may be above the social optimum: privately chosen care decisions will be

defensive. For example, increasing technological intensity (with a reduced share of physician

effon costs relative to total medical care costs) and increasing generosity of tort compensation of

medical injury would lead to relauvely more defensive medical practice.

Incenuves to practice defensively may be intensified if judges and juries impose liability

with error. For example, the fact that health care providers' precautionary behavior may be ex

8
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post difficult to verify may give them the incentive to take too much care [Coot r and Ulen

1986, Craswell and Calfee 1986]. Excessive care results from the all-or-nothing nature of the

liability decision: small increases in precaution above the optimal level may result in large

decreases in expected liability.

Because privately optimal behavior under the basic negligence rule may result in medical

treatment that has marginal social benefits either greater or less than the marginal social costs,

the level of malpractice pressure that provides appropriate incentives is an empirical question.

In theory, marginal changes to the negligence rule can either improve or reduce efficiency,

depending on their effects on precautionary behavior, total health care costs, and adverse health

outcomes. Previous studies have analyzed effects of legal reforms on measures of malpractice

pressure, such as the level of compensation paid malpractice claimants. To address the

potentially much larger behavioral consequences of malpractice pressure, we smdy the impact of

changes in the legal environment on health care expenditures to measure the marginal social cost

of treatment induced by the Uability system, and the impact of law changes on adverse health

events to measure the marginal social benefit of law-induced treatment. As a result, we can

provide direct evidence on the efficiency of a baseline malpractice system and, if it is inefficient,

identjf)' efficiency-improving reforms.

TT Previous Fmpirical Literature

The previous empirical literature is consistent with the hypothesis that providers practice

defensive medicine, although it does not provide direct evidence on the existence or magnitude

of the problem. One arm of the Uteraturc uses surveys of physicians to assess whether doctors

24-740 96-17
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practice defensive medicine [Reyn Ids, Rizzo, and Gonzalez 1987; Moser and Musaccio 1991;

OTA 1994]. Such physician surveys measure the cost of defensive medicine only with further

untestable assumptions about the relationship between survey responses, actual treatment

behavior, and patient outcomes. Although surveys indicate that doctors believe that they

practice defensively, surveys only provide information about what treatments doctors say that

they would administer in a hypothetical situation; they do not measure behavior in real

situations.

Another body of work uses clinical studies of the effectiveness of intensive treatment

[Leveno et al. 1986; Shy et al. 1990]. These studies find that certain intensive treatments which

are generally thought to be used defensively have an insignificant impact on health outcomes.

Similarly, clinical evaluations of malpractice control policies at specific hospitals have found

that intensive treatments thought to serve a defensive purpose are "ovenised" by physicians

[Masters et al. 1987]. However, this work does not directly answer the policy question of

interest: does intensive treatment administered out offear ofmalpractice claims have any effect

on patient outcomes? Few medical technologies in general use have been shown to be

ineffective in all applications, and the average effect of a procedure in a population may be quite

different from its effect at the margin, for example in the additional patients who receive it

because of more stringent liability rules [McClellan 1995]. Evaluating malpractice liability

reforms requires evidence on the effectiveness of intensive treatment in the "marginal" patients.

A third, well-developed arm of the literature estimates the effects of changes in the legal

environment on measures of the compensation paid and the frequency of malpractice claims.

Danzon [1982, 1986] and Sloan, Mergenhagen. and Bovbjerg [1989] find that tort reforms that

10
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cap physicians' liability at some maximum level )r require awards in malpractice cases to be

offset by the amount of compensation received by patients from collateral sources' reduce

payments per claim.^ Danzon [1986] also finds that collateral-source-rule reforms and statute-

of-limitations reductions reduce claim frequency. Based on data from malpractice insurance

markets. Zuckerman, Bovbjerg. and Sloan [1990] and Barker [1992] find similar results:

Zuckerman, Bovbjerg, and Sloan find that caps on damages and statute-of-limitations reductions

reduce malpractice premiums, and Barker finds that caps on damages increase profitability.

Despite significant variety in data and methods, this literature contains an important

unified message about the types of legal reforms that affect physicians' incentives. The two

reforms most commonly found to reduce payments to and the frequency of claims, caps on

damages and collateral source rule reforms, share a common propert}': they directly reduce

expected malpractice awards. Caps on damages tnmcate the distribution of awards; mandatory

collateral source offsets shift down its mean. Other malpractice reforms that only affect

malpractice awards indirectly, such as reforms imposing mandatory periodic payments (which

require damages in certain cases to be disbursed in the form of aimuity that pays out over lime)

or statute-of-limitations reductions, have had a less discemable impact on liability and hence on

malpractice pressure.

However, estimates of the impact of reforms on frequency and severity from these

analyses are only the first step toward answering the policy question of interest do doctors

pracuce defensive medicine? Taken alone, they only provide evidence of the effects of legal

reforms on doctors' incentives; they do not provide evidence of the effects of legal reforms on

doctors' behavior. Identifying the existence of defensive treatment practices and the extent of

11
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inefflcie t precaution due to legal liability requires a comparison of the response of costs of

precaution and the response of losses from adverse events to changes in the legal environment.

A number of studies have sought to investigate physicians' behavioral response to

malpractice pressure. These studies generally have analyzed the costs of defensive medicine by

relating physicians' actual exposure to malpractice claims to clinical practices and patient

outcomes [Rock 1988; Harvard Medical Practice Study 1990; Localio et al. 1993; Baldwin et al.

1995]. Rock, Localio et al., and the Harvard Medical Practice Study find results consistent with

defensive medicine; Baldwin et al. do not. However, concerns about imobservcd heterogeneity'

across providers and across small geographic areas qualify the results of all of these studies. The

studies used frequency of claims or magnitude of insurance premiums at the level of individual

doctors, hospitals, or areas within a single state over a limited time period to measure

malpractice pressure. Because malpractice laws within a state at a given time are constant, the

measures of malpractice pressure used in these studies arose not from laws but from primarily

unobserved factors at the level of individual providers or small areas, creating a potentially

serious problem of selection bias. For example, the claims frequency or insurance premiums of

a particular provider or area may be relatively high because the provider is relatively low

quality, because the patients are particularly sick (and hence prone to adverse outcomes),

because the patients had more "taste" for medical interventions (and hence more likely to

disagree with their provider about management decisions), or because of many other factors; the

sources of the variation in legal environment are unclear and probably multifactorial. All of

these factors are extremely difficult to capture fully in observational datsisets, and could lead to

an apparent but noncausal association between measured malpractice pressure and treatment

12
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decisions or outcomcis.

Thus, while previous analyses have provided a range of insights about the malpractice

liability system, they have not provided direct empirical evidence on how malpractice reforms

would actually affect physician behavior, medical costs, and health outcomes.

ITT. Econometric Models

Our statistical methods seek to measure the effects of changes in an identifiable source of

variation in malpractice pressure influencing medical decision making — state tort laws — that is

not related to unobserved heterogeneity across patients and providers. We compare time trends

across reforming and nonreforming states during a seven-year period in inpatient hospital

cxp)enditures, and in outcome measures including all<ause cardiac mortality as well as the

occurrence of cardiac complications directly related to quality of life. We model average

expenditures and outcomes as essentially nonparametric functions of patient demographic

characterisucs, state legal and political characteristics, and state- and time-fixed-effects. We

mode! the effects of state ton law changes as differences in time trends before and after the ton

law changes. We test for the existence and magnitude of defensive medicine based on the

relationship of the law<hange effects on medical expenditures and health outcomes.

While this strategy fundamentally involves differences-in-differences between reforming

and nonreforming states to identify effects, we modify conventional differenccs-in-differences

estimation strategies in several ways. First, as noted above, our models include no potentially

restrictive parametric or distributional assumptions about functional forms for expenditures or

health outcomes. Second, we do not model reforms as simple one-time shifts. Malpractice

13
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reforms might have more complex, longer-term effects on medical pn -tices for a number of

reasons. Law changes may not have instantaneous effects because it may take time for lawyers,

physicians, and patients to leain about their consequences for liability, and then to reestablish

equilibrium practices. Law changes may affect not only the static climate of medical decision

making, but also the climate for further medical interventions by reducing pressure for

technological intensity growth. Thus, the long-term consequences of reforms may be different

from their short-term effects. By using a panel dataset including a seven-year panel, our

modeling framework permits a more robust analysis of differences in time trends before and

after adoption.

We use a panel-data framework with observations on successive cohorts of hean disease

paucnts for estimating the prevalence of defensive medicine. In state s = 1...S during year t =

1 ...T, our observational units consist of individuals I=l...Na who are hospitalized with new

occurrences of particular illnesses such as a heart attack. Each patient has observable

characteristics X^,, which we describe as a fully-interacted set of binary variables, as well as

many unobservable characiensucs that also influence both ucatmcnt decisions and outcomes.

The mdividuaJ receives ireaiment of aggregate mtensity R^, where R denotes total hospital

expenditures in the year after the health event. The patient has a health outcome 0„,, possibly

affected by the mtensity of treatment received, where a higher value denotes a more adverse

outcome (O is binary in our models).

We define slate tort systems in effect at the time of each individual's health event based

on the existence of two categoncs of reforms from a maximum-liability regime: direct and

indirect malpractice reforms. Previous studies, summanzed in Section II, found differences

14
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between these types of reforms on claims behavior and malpractice insurance premiu ns (Section

rv below discusses our reform classification in detail). We denote the existence of direct

reforms in state s at time t using two binary variables L„: L,,=l if state s has adopted a direct

reform at time t, and 1^=1 if state s has adopted an indirect reform at time t

We first estimate linear models of average expenditure and outcome effects using these

individual-level variables. The expendimre models are of the form

^^^e.^a^^x^p-vv^Y^^A^v^. (1)

where 6, is a time fixed-effecL, a, is a state fixed-effect, X„ is a fully-interacted vector of binary

variables describing observable individual characteristics, W, is a vector of variables describing

the legal-political environment of the state over time, P and y are vectors of the corresponding

average-effect estimates for the demographic controls and additional state-time controls, L„ is a

rwo-dimensional binary vector describing the existence of malpractice reforms, <J)„ is the two-

dimensional average effect of malpractice reforms on growth rate, and v^ is a mean-zero

independently-distributed error term with E(v^ I X„, L„) = 0. Because legal reforms may affect

both the level and the growth rate of expenditures, we estimate different baseline time trends 6,

for states adopting reforms before 1985 (which were generally adopted before 1980) and

nonadopting states. Our dataset includes essentially all elderly patients hospitalized with the

bean diseases of interest for the years of our study, so that our results describe the actual average

differences in trends associated with malpractice reforms in the U.S. elderly population. We

report standard errors for inferences about average differences that might arise in potential

populations (e.g., elderiy patients with these health problems in other years). Our model

15
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assumes that patients grouped at the level >{ state and urae have similar djsmbutions of

unobservable characteristics that influence medical treatments and health outcomes. Assuming

that malpractice laws affect malpractice pressure, but docs not directJy affect patient

expenditures or outcomes, then the coefficients 4) identify the average effects of changes in

malpractice pressure resulting from malpractice reforms.

To distinguish short-term and long-term effects of legal reforms, we estimated less

restrictive models of the average effects of legal reforms that utilize the long durauon of our

panel. These "dynamic"' models estimate separate growth rate effects (f)^ based on ume-smce-

adoption:

where we include separate shon-ierm average effects <})^ and long-term average effects 4)„,. We

estimate the shon-ierm effect of the law (within two years of adoption) <J)^ by setting d^=l for

1985-87 adopters in 1987 and 1988-90 adopters in 1990, and we estimate the long-term effect

(three to five years since adoption) (Jj^, by setting du,=l for 1985-87 adopters in 1990.

The estimated average effects 4)^ in these models form the basis for tests of the effects

of malpracuce reforms on health care expenditures and outcomes, and thus for tests of the

existence and magnitude of defensive medicine. In all of these models, there is strong evidence

of defensive medicine if, for direct or indirect reforms m, 4>md<0 in our models of medical

expenditures and <t>B^=0 in our models of health outcomes. In other words, if a state law reform

is associated with a reduction in the growth rate of intensive treatment use and does not

adversely affect the growth rate of adverse health outcomes through its impact on treatment

16
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decisions, then malpraciice pressure is too high from th( perspective of social welfare and

defensive medicine exists. More generally, defensive medicine exists if the effect of malpractice

reforms on expenditures is "large" relative to the effect on health outcomes. Thus, in the results

that follow, we test both whether expenditure and outcome effects of reforms differ substantially

from rero, as well as the ratio of expenditure to outcome effects.

The power of the test for defensive medicine depends on the statistical precision of the

estimated effects of law reforms on outcomes: consequendy. we evaluate the confidence

intervals surrounding our estimates of outcome effects carefully.' It is not feasible to collect

information on all health outcomes that may matter to some degree to individual patients.

Instead, our tests focus on important health outcomes, including mortality and significant cardiac

complications, which are reliably observed in our srudy population. Because the cardiac

complications we consider reflect the two pnncipa! ways in which poorly-treated heart disease

would affect quality of life (e.g., through further chest pain s>Tnptoms or through impaired

cardiac function), estimates of effects on these health outcomes along with mortalir>' would

presumably capture any substantial health consequences of malpractice reforms.

We estimated additional specifications of our models to test whether reform adoption is

not in fact correlated with unobserved trends in malpractice pressures or patient characteristics

across the state-lime groups. One set of specification tests was based on the inclusion of random

effects for state-time interactions or the use of Huber-White standard error corrections to account

for any important error correlations arising after accounting for state and time effects, i.e.. within

state-time cells.*

Another set of specification tests involved evaluating a range of variables W„

17
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summarizii ^ the political and regulatory eDvironment in each state at each point in time, to test

whether various factors that might influence reform adoption influence our estimates of reform

effects on either expenditure or health outcomes. Since the main cause of the tort reforms that

are the focus of our study was nationwide crisis in all lines of commercial casualty insurance, it

is unlikely that endogeneity of reforms is a serious problem [Priest 1987; Rabin 1988].

However, Campbell, Kcssler, and Shepherd [1996] show that the concentration of physicians

and lawyers in a state and measures of states' political environment are correlated with liability

reforms, and Danzon [1982] shows that the concentration of lawyers in a state are correlated

with both the compensation paid to malpractice claims and the enactment of reforms.'

Consequently, we control for the political party of each state's governor, the majority political

party of each house of each state's legislature, and lawyers per capita in all of the regressions.'

A third set of specification tests relied on other tort reforms enacted in the 1980s which

would not be expected to have much impact on malpractice liability cases in the elderly during

the lime frame of our study. However, these reforms might be correlated with relevant

malpractice reforms, for example if general concerns about liability pressures in all industries led

to broad legal reforms. If such reforms were correlated with included reforms, then our estimates

might overstate the impact of the malpractice law reforms that we analyze.

Although results from the malpractice-claim studies discussed above suggest that these

omitted reforms are unimportant relative to reforms with a more direct effect on awards, we

investigate the validity of our assumption of no omitted variable bias by estimating the impact of

reforms to states' statutes of limitations. Statutes of limitations are most relevant in situations

involving latent injuries; malpractice arising out of AMI in the elderly would involve an injury
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the adverse consequences of ' hicb would appear before any statute of limitauons would exclude

an injured patient. Nonetheless, statutes of limitations are the potentially most important reform

not included in our study (23 states shortened their stamtes of limitations between 1985 and

1990, and Danzon [1986] found shorter statutes of limitations to reduce claims frequency). If

our models are correctly specified, then statute of limitations reforms should haye no effect on

the treatment intensity and outcome decisions that we analyze: if omitted variable bias is a

problem, however, statute of limitations reforms may show a significant estimated effect.

Finally, because all of our specifications control for fixed differences across states, they

do not allow us to estimate differences in the baseline levels of intensive treatment and adverse

health outcomes. Thus, we also estimate additional versions of all of our models with region

effects only, to explore baseline differences in treatment rates, costs, and outcomes across legal

regimes.

rV. Data

The data used in our analysis come from two principal sources.^ Our information on the

characteristics, expenditures, and outcomes for elderly Medicare beneficiaries with heart disease

are derived from comprehensive longitudinal claims data for the vast majority of elderly

Medicare beneficiaries who were admitted to a hospital with a new primary diagnosis (no

admission with a either health problem in the preceding year) of either acute myocardial

infarction (AMI) or ischemic heart disease (IHD) in 1984, 1987, and 1990. Data on patient

demographic characteristics were obtained from the Health Care Financing Administration

HISKEW enrollment files, with death dates based on death reports validated by the Social
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Security Administraiion. Measures of total one-year hospital expenditures were obtained by

adding up all reimbursement to acute-care hospitals (including copayments and deductibles not

paid by Medicare) from insurance claims for all hospitalizations in the year following each

patient's initial admission for AMI or IHD. Measures of the occurrence of cardiac

comphcations were obtained by abstracting dau on the principal diagnosis for all subsequent

admissions (not counting transfers) in the year following the patient's initial admission. Cardiac

complications included rehospitalizations within one year of the initial event with a primary

diagnosis (principal cause of hospitalization) of either subsequent AMI or heart failure.

Treatment of IHD and AMI patients is intended to prevent subsequent AMIs if possible, and the

occurrence of heart failure requiring hospitalization is evidence that the damage to the patient's

heart from ischemic disease has serious functional consequences. The programming rules used

in the data set creation process and sample exclusion criteria were virtually identical to those

reponed in McClellan and Newhouse (1995a , 1995b).

We analyze cardiac disease patients because the choice of a particular set of diagnoses

permjts detailed exploration of the health and treatment consequences of policy reforms.

Cardiac disease and its complications arc the leading cause of medical expenditures and

monaliry in the Umted Slates. A majonty of AMIs and EHD hospitalizations occur in the

elderly, and both mortality and subsequent cardiac complications are relatively common

occurrences in this population. Thus, this condition provides both a relatively homogeneous set

of patients and outcomes (to analyze the presence of defensive medicine with reasonable clinical

detail), and medical expenditures are large enough and the relevant adverse outcomes common

enough that the test for defensive medicine can be a precise one. Furthermore, because AMI is
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-ssentially a more severe form of the same underlying illness as is IHD, we can assess whrther

reforms affect more or less severe cases of a health problem differently by comparing AMI to

IHD patients.

In addition, cardiovascular illness is likely to be sensitive to defensive medical practices.

In a ranking of illnesses by the frequency of and payments to the malpractice claims that they

generate. AMI is the third-most prevalent and costly, behind only malignant breast cancer and

brain-damaged infants [PIAA 1993]. AMI is also distinctive because of the severity of medical

injury associated with malpractice claims: conditional on a claim, patients with AMI suffer

injury that rates 8.2 on the National Association of Insurance Commissioners nine-point severity

scale, the second-highest severity rating of any malpractice-claim-generating health problem

[PIAA 1993]. Cardiovascular illnesses and associated procedures also include 7 of the 40 most

prevalent and costly malpractice-claim-generating health problems [PIAA 1993].

We focus on elderly patients in part because no comparable longitudinal microdata exists

for nonelderly U.S. patient populations. However, there are other advantages to concentrating

on this population. Several studies have documented that claims rates are lower in the elderly

than in the nonelderly population, presumably because losses from severe injuries would be

smaller given the patients' shoner expected survival [Weiler et al. 1993]. This hypothesis

suggests that physicians are least likely to practice defensively for elderly patients; thus,

treatment decisions and expenditures in this population would be the least sensitive to legal

reforms. Similarly, relatively low baseline incentives for defensive practices and the relatively

high frequency of adverse outcomes in the elderly implies that this population can provide the

most sensitive tests for adverse health effects of reforms. These considerations suggest that
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analysis of elderly patients provides a lower bound on the costs of defensive medicine. In any

event, trends in practice patterns over time have been similar for elderly and nonelderiy patients

(e.g., intensity of treatment have increased dramatically and survival rates have improved for

both groups. National Center for Health Statistics [1994]); thus, we would expect the fmdings

for this population to be qualitatively similar to results for the nonelderiy, were such a

longitudinal empirical analysis possible.

Table 1 describes the elderly population with AMI and EHD from the years of our stud)'.

Between 1984 and 1990, the elderly AMI population aged slightly and the share of males in the

EHD population increased slightly, but the characteristics of AMI and EHD patients were

otherwise relatively stable. The number of AMI patients in an annual cohort declined slightly

(from 233,(XX) to 221,0(X)) while the number of EHD patients increased (from 357,(XX) to

423,000). Changes in real hospital expenditures in the year following the AMI or IHD event

were dramatic, for example, one-year average hospital expenditures for AMI patients rose from

510,880 in 1984 to $13,140 in 1990 (in constant 1991 dollars), a real growth rate of around 4

percent per year. These expenditure trends are pnmarily attributable to changes in intensity;

because of Medicare's "prospective" hospital payment system, reimbursement given treatment

choice for Medicare patients actually declined during this period. This growth in expenditures

and treatment intensity was associated with significant mortality reductions, from 39.9 percent to

35.3 percent for AMI patients (with the bulk of the reduction conting after 1987) and from 13.5

percent to 10.8 percent for EHD pauents (with the bulk coming before 1987). However, the AMI

survival improvements - but not the EHD improvements - were associated with corresponding

increases in recurrent AMls and in hean failure complications. This underscores that the role of
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changes in intensity versus other factors — as well as any role ->f changes in liability - in all of

these trends is difficult to identify directly.

Second, building on prior efforts to collect information on state malpractice laws (e.g.,

Sloan, Mergenhagen, and Bovbjerg [1989]), we have compiled a comprehensive database on

reforms to state liability laws and state malpractice-control policies that contain information on

several types of legal reforms from 1969 to 1992.* The legal regime indicator variables are

defmed such that the level of liability imposed on defendants in the baseline is at a hypothetical

maximum.*

Eight characteristics of state malpractice law, representing divergences from the baseline

legal regime, are summarized in Table 2A. We divide these eight reforms into two groups of

four reforms each: reforms that directly reduce malpractice awards and reforms that only reduce

awards indirectly. "Direct" reforms include reforms that truncate the upper tail of the

distribution of awards, such as caps on damages and the abolition of punitive damages, and

reforms that shift down the mean of the distribution, such as collateral-source rule reform and

abolition of mandatory prejudgment interest. "Indirect" reforms include other reforms that have

been hypothesized to reduce malpractice pressure but only affect awards indirectly, for instance

through restricting the range of contracts that can be enforced between plaintiffs and

contingency-fee attorneys. As discussed in Section n above, we chose this division because the

previous empirical literature generally found the impact of direct reforms to be larger than the

impact of indirect reforms on physicians' incentives through their effect on the compensation

paid and the frequency of malpractice claims. Each of the observations in the Medicare dau set

was matched with a set of two ton law variables that indicated the presence or absence of direct
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or indirect maipractii e reforms at the time of their initial hospitalization.

Table 2B contains the effective dates for the adoption of direct and indirect reforms for

each of the 50 sutes. The table shows that a number of states have implemented legal reforms at

different times. For example, 13 states never adopted any direct reforms, 23 states adopted

direct reforms between 1985 and 1990, and 18 states adopted direct reforms 1984 or earlier

(adoptions plus nonadoptions exceed 50 because some states adopted both before and after

1985). Similarly, 16 states never adopted any indirect reforms, 22 states adopted indirect

reforms between 1985 and 1990, and 18 states adopted indirect reforms 1984 or earlier.

Adoption of direct and indirect reforms is not strongly related; 16 states that never adopted

reforms of one type have adopted reforms of the other.

V Fmpincal Results

Table 3 previews our basic difference-in-difference (DD) analysis by reporting

unadjusted conditional means for expenditures and mortality for four patient groups, based on

the timing of malpractice reforms. Expenditure levels in 1984 (our base year) were slightly

higher in states passing reforms between 1985-87 and lower in states passing reforms between

19S8-90. Baseline mortality rates were slightly lower for AMI and higher for MD in the 1985-

87 reform states, and conversely for the 1988-90 reform sutes. Thus, overall, reform states

looked very similar to nonreform sutes m terms of baseline expenditures and outcomes. Sutes

with earlier reforms (pre- 1985) had slightly higher base year expenditures but similar base year

mortality rates. The table shows that expenditure growth in reform states was smaller than in

nonreform sutes dunng the snidy years; altogether, growth was two to six percent slower in the
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refonn compared to the nonreform 5 "ates for AMI, and trend differences were slightly greater for

IHD. Though mortality trends differed somewhat across the state groups, mortality trends on

average were quite similar for reform and nonreform states. These simple comparisons do not

account for any differences in trends in patient characteristics across the state groups, do not

account for any effects of other correlated reforms, and do not readily permit analysis of

dynamic malpractice reform effects. Nonetheless, they anticipate the principal estimation results

that follow.

Table 4 presents estimates of a standard DD specification of the effects of tort reforms

between 1985 and 1990 on average expenditures and outcomes for AMI; that is, no dynamic

reform effects are included. In this and subsequent models, we include fully-interacted

demographic effects -- for patient age (65-69, 70-74, 75-79. 80-89, 90-99). gender, black or

nonblack race, and urban or rural residence — and controls for contemporaneous political and

regulatory changes described previously. For each of the four outcomes — one-year hospital

expenditures, mortality, and AMI and CHF rcadmissions - two sets of models are reported. The

first set includes complete state and year fixed effects. The second set, intended to illustrate the

average differences of states that had adopted reforms before our study began as well as the

sensiuvity of the results to a more complete fixed-effect specification, includes only time and

region effects. As described in Section II, both specifications are linear, the dependent variable

in the expenditure models is logged, all coefficient estimates are multiplied by 100 and so can be

interpreted as average effects in percent (for expenditure models) or percentage points (for

outcomes models), and the standard errors are corrected for heteroskedasticity and grouping at

the state/zip-code level.
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The estimates of average expenditure growth rates in both specifications ai ". substantial,

showing an increase in real expenditures of over 21 percent between 1984 and 1990. The

estimated DD effects show that expenditures declined by 5.3 percent relative to nonreform states

in states that adopted direct reforms. The corresponding DD estimate of the effect of indirect

reforms, 1.8 percent, is positive but small; these reforms do not appear to have a substantial

effect on expenditures. In the region-effect models, the estimated DD reform effects are slightly

larger but qualitatively similar. States that adopted reforms prior to our study period had 1984-

1990 growth rates in expendimres that were slightly larger, by around 3 percent. The region-

effect model shows that these states as a group also had slightly higher expenditure levels in

1984. Because these states generally adopted reforms at least five years before our panel began,

our results suggest that direct reforms do not result in relatively slower expenditure growth more

than five years after adoption. However, lack of a pre-adoption baseline for and adoption-time

heterogeneity among the early-adopting states, as well as the sensitivity of the early-

adopter/nonadopter differential growth rates to alternative specifications (as discussed below),

makes interpreting estimates of differential early-adopter/nonadopter growth rates as a long-term

effect problematic. And, in any event, in no case would the differential 1984-1990 expenditure

growth rate between adopters and nonadopters offset the difference-in-differencc "levels" effect;

in total, malpractice reforms always result in a decline in cost growth of at least 10 percent.

The remaining columns of Table 4 describe the corresponding DD estimates of reform

effects on AMI outcomes. Mortality rates declined but readmission rates with cardiac

complications increased during this time period, confirming the results of Table 1. Outcome

trends were very similar in reform and nonreform states; the cumulative difference in mortality
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and cai -Uac-complicauon trends was around 0. 1 percentage points. These small esumated

mortality differences are not only insignificantly different from zero; they are esumated rather

precisely as well. For example, the upper 95 percent confidence limit for the effect of direct

reforms on one-year mortality trends between 1984 and 1990 is 0.65 percentage points. Coupled

with the estimated expenditure effect, the expenditure/benefit ratio for a higher-pressure liabiiit}'

regime is over $500,000 per additional one-year AMI survivor in 1991 dollars; even a ratio

based on the upper-bound mortalityestimate translates into hospital expenditures of over

5100,000 per additional AMI survivor to one year.'° The estimates in the corresponding region-

effect models are very simil ar Indirect reforms were also associated with esumated mortaJir>'

effects that were very close to zero. Results for outcomes related to quality of life - that is,

rehospiializations with either recurrent AMI or hean failure - also showed no consequential

effects of reforms. In this case, the point estimates (upper bound of the 95 f)ercent confidence

inten.aJ) for the estimated effect of direct reforms were -0.18 (0.22) percentage points for AMI

recurrence and -0.07 (0.29) percentage points for the occurrence of hean failure. Again,

compared to the estimated expenditure effects, these differences are not substantial.

Table 5 presents estimated effects of malpractice reforms on EHD expenditures and

outcomes, with results qualitauvely similar to those just descnbed for AMI. IHD expenditures

also grew rapidly between 1984 and 1990. Du-ect reforms led to somewhat larger expenditure

reducuons for IHD (9.0 f)ercent) and indirect reforms were again associated with relauvely

smaller increases in expenditures (3.4 percent). The effects of reforms on IHD outcomes are

again ver\- small: the effect of direct reforms on monaliiy rates was an average difference of

-0.19 percentage points (95 percent upper confidence limit of 0.1 1), and the effects on

27



528

subsequent occurrence of AMI or heart failure hospitali •aliens were no larger." Estimates from

the aiodels with region effects were very similar. Thus, direct liability reforms appear to have a

relatively larger effect on IHD expenditures, without substantial consequences for health

outcomes.

As we noted in Section HI, the simple average effects of liability reforms estimated in the

DD specifications of Tables 4 and 5 may not capture the dynamic effects of reforms. Table 6

presents results from model specifications that estimate reform effects less restrictively. In these

specifications, we use our seven-year panel to estimate short-term and long-term effects of direct

and indirect reforms on expenditures and outcomes, to determine whether the "shift" effect

implied by the DD specification is adequate. The models retain our state and time fixed effects."

We find the same general patterns as in the simple DD models, but somewhat larger

effects of malpractice reforms three to five years after adoption compared to the short-term

effects. In particular. Table 6 shows that direct reforms lead to short-term reductions in AMI

expenditures of approximately 4.0 percent within two years of adoption, and that the reduction

grows to approximately 5.8 percent three to five years after adoption. This specification also

shows that the positive association between indirect reforms and expenditures noted in Table 4 is

a short-term phenomenon; the long-term effect on expenditures is approximately zero."

As in Table 4, both direct and indirect reforms have trivial effects on mortality and

readmissions with complications, both soon and later after adoption. For example, the average

difference in mortality trends between direct-reform and nonreform states is -0.22 percentage

points (not significant) within two years of adoption, with a 95 percent upper confidence limit of

0.4 percentage points. At three to five years, the estimated effect is 0.12 percentage points (not
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significant) with a 95 percent upper confidence linut of 0.76 percentage points. These point

estimates translate into very high expenditures per reducuon in adverse AMI outcomes.

The results for the corresponding model of IHD effects over time are presented in the

right half of Table 6. Direct reforms are associated with a 7.1 percent reducuon in expenditures

by two years after adoption (standard error 0.5) and an 8.9 percent reduction by five years after

(standard error 0.5). '* In contrast, mortality trends for sutcs with direct reforms do not differ

significantly by two years (point estimate of -0.15 percentage points, 95 percent upper

confidence limit 0.19) or five years after adoption (point estimate -0.1 1 percentage points, 95

percent upper confidence limit 0.23). Du-ect reforms also have no significant or substantial

effects on cardiac complications, either immediately or later. Indirect reforms are again

associated with small positive effects on expenditure growth (3.1 percent within two years), but

these effects decline over time to a relauvely inviaJ level (1.4 percent at three to five years).

Indirect reforms are also associated with slightly lower monahty rates and slightly higher rates

of cardiac complications, but the size of these effects arc very small (e.g., the upper limit of the

95 percent confidence interval around the estimated effect of indirect reforms three to five years

aj'ter adoption is 0.47 percentage points for AMI recurrence and 0.30 percentage points for hean

failure occurrence). Thus, the pattern of reform effects for EHD is again qualitatively similar to

that lor AMI, with direct reforms having a somewhat larger effect on expenditures.

Taken together, the esumates in Tables 4 through 7 consistently show that the adoption

of direct malpracuce reforms between 1984 and 1990 led to substantial relauve reducuons in

hospital expenditures dunng this period -- accumulating to a reduction of more than five percent

for AMI and mne percent for EHD by five years after reform adoption -- and that these
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expenditure effects were n t associated with any consequential effects on mortality or on the

rates of significant cardiac complications.

Wc estimated a variety of other models to explore the robustness of our principal results.

We tested the sensitivity of our results to alternative assumptions about the excludability of

state/time interactions. One set of tests reestimated the models with random state/time effects, to

determine whether correlated outcomes at the level of state/time interactions might affect our

conclusions. Our estimated effects of reforms did not differ substantially or significantly with

these methods. Using the mode! presented in Tables 4 and 5, the estimated difference-in-

difference effect of direct reform on expenditures for AMI patients, controlling for random

state/time effects, is -4.9 percent (standard error 2. 1); for indirect reform, the estimated effect is

-0.6 percent (standard error 2.0). The estimated DD effect of direct reform on mortality for AMI

patients, controlling for random state/time effects, is 0.15 percentage points (standard error

0.32); for indirect reform, the estimated effect is -0.19 percentage points (standard error 0.32).

Similar results obtained for IHD patients: direct reform showed a negative and statistically

significant effect on expenditures with an insubstantial and precisely estimated effect on

mortality, and indirect reform shewed no substantial effect on either expenditures or mortality.

Estimated differential 1984-1990 expenditure growth rates between early-adopters and

nonadopters were insignificant in the random effects specification. For AMI patients, the

differen^al growth rate for early adopters of direct reforms is 0.61 percent (standard error 3.1);

for earlyadopters of indirect reforms, the differential growth rate is 0.61 percent (standard error

2.3). For IHD patients, the differential growth rate for early adopters of direct reforms is -1.9

percent (standard error 3.0); for early adopters of indirect reforms, the differential growth rate is
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-3.2 percent (standard error 2.2). AnoL ;r related diagnosuc involved esumaung the models

with Ruber-White [1980] corrections for state/time grouped errors instead of corrections for zip-

code/lime grouped errors. Standard errors corrected for state/time groupuig vvcrc greater than

those corrected for zip-code/time grouping but less than those obtained under the random effects

specification.

Although they did have a statistically significant influence on expenditures in some

models, the broad set of p>olitical and regulatory environment controls that we used did not

change our results substantially. Using the models presented in Tables 4 and 5 but excluding

controls for the regulatory and legal environment, the estimated DD effect of direct reforms on

e.xpenditures for AMI patients is -9. 1 percent (standard error 0.44); for indirect reforms, the

csumated DD effect is 3.3 percent (standard error 0.40). In addition, the difference in 1984-

1990 grouth rates between early-reforming and nonrefomiing states changes sign from positive

to negative for states enacting direct reforms before 1985 (3.1 percent with legal environment

controls (Table 4), -3.1 percent without them); the difference in growth rates for states enacting

inairect reforms before 1985 remains about the same (2.76 percent with legal environment

controls (Table 4), 3.5 percent without them). These two specification checks, taken together.

underscore the points made by Tables 4 and 5. Du-cci reforms reduce expenditure growth

without increasing mortality; indirect reforms have no substantial effect on either expenditures

or mortality; and differential 1984-1990 expenditure growth rates for early-adopting states are

not robust estimates of the long-term impact of reforms.

Finally, we reestimated the models in Tables 4 and 5 including controls for statuie-of-

limitations reforms. Statute-of-bmitauon reforms have a very small positive effect on

31



532

expenditures and no effect on mortality, which is consistent with their classification as a.

indirect reform. Using the models presented in Tables 4 and 5, starute-of-limitatjons reforms are

associated with a 0.96 percent increase in expenditures for AMI patients (standard error 0.46),

and a 0.003 percentage point increase in mortality (standard error 0.28). Inclusion of statute-of-

limitation refonns did not substantially alter the estimated DD effect of either direct or mdirect

reforms: for AMI patients, the estimated effect of direct refonns went fiom -5.3 percent (Table

4) to -5.5 percent, and the estimated effect of indirect reforms remained constant at 1.8 percent

(Table 4).

To explore the sources of our estimated reform effects more completely, we estimated

addjuonal specifications that analyzed effects on use of intensive cardiac procedures such as

cardiac catheterization, that used alternative specifications of tmie-sincc-adopuon and calendar-

year effects, and that estimated the effects of each type of tort reform separately (see Table 2A).

These specifications produced results consistent with the simpler specifications reported here for

both AMI and IHD. Specifically, reforms with a determinate, negative direct impact on liability

led to substantially slower expenditure growth, somewhat less growth in the use of intensive

procedures (but smaller effects than would explain the expenditure differences, suggesting less

intensive treatments were also affected), and no consequential effects on mortality.

VI. Policy Implications

We have developed evidence on the existence and magnitude of "defensive" medical

practices by studying the consequences of reforms limiting legal liability on health care

expenditures and outcomes for heart disease in the elderly. These results provide a critical
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extension to the existing empirical literatxire on the effects of malpracuce reforms. Previous

studies have found significant effects of direct reforms on the frequency of and payments to

malpractice claims. Because the actual costs of malpractice litigation compnse a very small

portion of total health care expenditures, however, these litigation effects have only a limited

impact on health care expenditure growth. To provide a more complete assessment of

malpractice reforms, we have studied their consequences for actual health care expenditures and

health outcomes. Our snidy is the first to use exogenous vanauon in tort laws not related to

potential idiosyncrasies of providers or small geographic areas to assess the behavioral effects of

maJpracuce pressure. Thus, our analysis fills a crucial empincal gap in evaluating the U.S.

malpracuce liability system, because the effects of malpractice law on physician behavior are

both a pnncipal justification for current Uability rules and potenually important for

understanding medical expenditure growth.

Our analysis indicates that reforms that direcily limit liability - caps on damage awards,

abolition of punitive damages, abolition of mandatory prejudgment interest, and collateral-

source rule reforms -- reduce hospital expenditures by 5 to 9 percent within three to five years of

adoption, with the full effects of reforms requiring several years to appear. The effects appear to

be somewhat smaller for acrual heart attacks than for a relatively less severe form of heart

disease (THD), for which more patients may have "marginal" indications for treatment. In

contrast, reforms that limit liabihty only mdircctly - caps on conungency fees, mandators

penodic pavments, joint-and-several liability reform, and patient compensation funds - are not

associated with substantial effects on either expenditures or outcomes, at least by several years

after adoption. Neither type of reforms led to any consequential differences in monality or the
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occurrence of serious complications. As we described previousl, , the estimated

expenditure/benefit ratio associated with direct reforms is over $500,000 per additional one-year

survivor, with comparable ratios for recurrent AMIs and heart failure. Even the 95-percent

confidence bounds for outcome effects are generally under one percentage point, translating into

over $100,000 per additional one-year survivor. While it is possible that malpractice reforms

have had effects on other outcomes valued by patients, this possibility must be weighed against

the absence of any substantial effects on mortality or the principal cardiac complications that are

correlated with quality of life. Thus, the results indicate that liability rules that are more

generous in terms of award limits are a very costly approach to improving health care outcomes.

Approximately 40 percent of patients with cardiac disease were affected by direct

reforms between 1984 and 1990. Based on simulations using our effect estimates, we conclude

that if reforms directly limiting malpractice liability had been applied throughout the United

States during this period, expendittircs on cardiac disease would have been aroimd $450 million

per year lower for each of the first two years after adoption and close to $600 million per year

lower for each of years three through five after adoption, compared with nonadoption of direct

reforms.

WTiile our panel is relatively lengthy for a DD study, it is not long enough to allow us to

reach equally certain conclusions about the long-term effects of malpractice reforms on medical

expenditure growth and trends in health outcomes. Plausible static effects of virtually all policy

factors cannot explain more than a fraction of expenditure growth in recent decades [Ncwhouse

1992], and we have also documented that outcome trends may be quite imponant. Whether

policy changes such as malpractice reforms influence these long-term trends through effects on
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the environment of technological change in health care is a critical issue. Do reforms have

implications for trends in expenditures and outcomes long after they are adopted, or do the trend

effects diminish over time? Preliminary evidence on this question from early-adopted (pre-

1985. mostly pre- 1980) reforms suggest that long-term expenditure growth is not slower in

states that adopt direct reforms; on the other hand, subsequent growth does not appear to offset

the expendimre reductions that occur in the years following adoption. Moreover, we found no

evidence that direct reforms adopted from 1985-1990 had smaller effects in states that had also

adopted direct reforms earlier, suggesting that dynamic malpractice policies ma\' produce more

favorable long-term expenditure/benefit trends. In any event, our conclusions about long-term

effects are speculative at this point, given the absence of baseline data on expenditures and

outcome trends in reform states. Follow up evaluations of longer-term effects of malpractice

reforms should be possible within a few years, and might help confirm whether liability reforms

have any truly lasting consequences for expenditure growth or trends in health outcomes.

Hospital expenditures on treating elderly heart disease patients are substantial - over $8

billion per year in 1991 — but they compose only a fraction of total expenditures on health care.

If our results are generalizable to medical expenditures outside the hospital, to other illnesses,

and to younger patients, then direct reforms could lead to expenditure reductions of well over

S50 billion per year without senous adverse consequences for health outcomes. We hope to

address the generalizability of our results more extensively in future research. More detailed

studies using both malpractice claims mformation and patient expenditure and outcome

information, linking the analysis of the two policy justifications for a malpractice liability

system, should be particularly informative. Such studies could provide more direct evidence on
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how liability rules translate into effects on particular kinds of physician decisions with

implications for medical expenditures but not outcomes. Thus, they may provide more specific

guidance on which specific liability reforms — including **nontraditional" reforms such as no-

fault insurance and mandatory administrative reviews — will have the greatest impact on

defensive practices without substantial consequences for health outcomes.

Our evidence on the effects of direct malpractice reforms suggests that doctors do

practice defensive medicine. Given the limited relationship between malpractice claims and

medical injuries documented in previous research, perhaps our fmdings that less malpractice

liability does not have significant adverse consequences for patient outcomes but does affect

expenditures are not surprising. To our knowledge, however, this is the first direct empirical

quantification of the costs of defensive medicine.

Vn. Conclusion

We have demonstrated that malpractice liability reforms that directly limit awards and

hence benefits from filing lawsuits lead to substantial reductions in medical expenditure growth

with no appreciable consequences for imponant health outcomes, including mortality and

common complications of the diseases we studied. We conclude that fostering appropriate

provider incentives for quality care is not a reasonable justification for the current malpractice

liability system for elderly patients with cardiac disease. Thus, direct liability limitations appear

to be an effective policy reform for improving the efficiency of the U.S. health care system.
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TABLE I: AVERAGE HEALTH CARE COSTS, OUTCOMES, AND DEMOGRAPHIC
CHARACTERISTICS FOR AMI ANl IHD POPULATION
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Endnotes

1

.

Reforms requiring coUaieral-source offset revoke the cor 'mon-law default rule which

states that the defendant must bear the full cost of the injury suffered by the plaintiff, even if the

plaintiff were compensated for all or part of the cost by an independent or "collateral" source.

Under the common-law default nile, defendants liable for medical malpractice always bear the

cost of treating a patient for medical injuries resulting from the malpractice, even if the treatment

were fmanced by the patient's own health insurance. Either tht plaintiff enjoys double recovery

(the plaintiff recovers from the defendant and his own health insurance for medical expenses

attributable to the injury) or the defendant reimburses the plaintiffs (subrogee) health insurer,

depending on the plaintiffs insurance contract and state or federal law. However, some states

have enacted reforms that specify that total damages payable in a malpractice tort are to be

reduced by all or part of the value of collateral source payments.

2 Estimates of the impact of reforms on claim severity vary over time and across snidies.

Based on 1975-1978 data, Danzon [1982: 30] reports that states enacting caps on damages had

19 percent lower awards, and states enacting mandatory collateral source offsets had 50 percent

lower awards Based on 1975-1984 data. Danzon [1986: 26] reports that states enacting caps

had 23 percent lower awards, and states enacting collateral source offsets had 11 to 18 percent

lower awards. Based on 1975-1978 and 1984 data, Sloan, Mergenhagen, and Bovbjerg [1989]

find that caps reduced awards by 38 to 39 percent, and collateral source offsets reduced awards

by 21 percent.

3. Again, because all eldedy pauents with senous heart disease during the years of our study are

included, this considerauon applies only to extending the results to other pauent populauons.

4 Of course, if such state-ume specific effects exist, there is no reason to expect that they would

be normally distnbuted; normaliry assumptions in error structures generally have not performed
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well in models of health expenditures and outcomes. However, incorporating such random

effects permits us to explore the robustness of our estimation methods to possible state-time

specific shifts.

5. According to Danzon [1982, 1986], urbanization is a highly significant determinant both of

claim payments to and the frequency of claims and of the enactment of tort reforms; we control

for urbanization at the individual level as discussed below.

6. Although we did not include controls for the number of physicians per capita in the reported

results because of concerns regarding the exogcneity of that variable, results conditional on

physician density are virtually identical. We include both a current- and a one-year-lagged

effect to account for the possibility that past political environments influence current law.

7. Data on lawyers per capita for 1980, 1985, and 1988 are from The Lawyer Statistical Repon

(Chicago, IL: The American Bar Foundation, 1985, 1991). Intervening years arc calculated by

Imcar interpolation. Data on state political environments arc courtesy of Gary King.

S Our data set is partially dcnved from Campbell. Kessler, and Shepherd [1996].

9 The baseline is defined as the "negligence rule" without any of the liability-reducing reforms

studied here and with mandator}' prejudgment interest.

10 That is, (.053*S13,140)/.OO65 = S107,OOO using the 95% upper bound of the esumated

monality effect and (.053*S13,14O)/.0OO7= Sl.OOO.OOO using the actual DD estimate. Both of

these ratios are very large; the difference in absolute magnitude of the two estimates results from

the dcnommator being very close to zero.

1 1. Because we were concerned that reforms might affect the rate of IHD hospitalization as well

as outcomes among patients hospitalized, we estimated models analogous to the specifications

reported using population hospitalization rates with IHD as the dependent variable. We found

no significant or substantial effects of either direct or indirect reforms on IHD hospitalization
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rates.

12. Models wiih region effects on ', analogous to the right half of Tables 4 and 5, again showed

very similar effect estimates.

13. We also estimate separate time-trend effects for early-reform (pre- 1984) states. This

approach may permit the development of some evidence on "long-term" effects of reforms on

intensity growth rates; as noted previously, we fmd no evidence for such effects Of course, our

lack of a pre-adoption baseline for the early-adopting states precludes DD identification and

makes the long-term conclusion more speculative. A follow up study using more recent

expenditure and outcome data would provide more convincing evidence on effects beyond five

years.

14. In contrast to AMI, the slower rate of expenditure growth between 1984 and 1990 for early-

reform states (see Table 5) suggests that reforms may have longer-term effects on slowing EHD

expenditure growth.
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Mr. Scott. And what would patients want you to do? Would they
want you to be careful and diagnose to the best of your ability, or
not?

Dr. Dickey. The patients want me to do everything reasonable
and possible to do, but particularly in today's market of managed
care, they want me to do only what's absolutely necessary. I saw
a patient yesterday
Mr. Scott. No, now wait a minute. You're talking about two dif-

ferent things. The HMO wants you to cut it to the Iwne; the patient
wants good health care.

Dr. Dickey. That's right, yes, sir.

Mr. Scott. And, but for the liability exposure, you would be cut-

ting it to the bone, not providing the good health care. Is that what
you're saying?

Dr. Dickey. That's right. I'm caught from both ends.
Mr. Scott. Well, then some patients would thank God for a li-

abilitv system because, but for that, thev wouldn't be getting good
health care. Now there's another, outside of the grey area, where
people blame what is outright fraud on the liability case, where
services are performed that are not medically indicated, charge the
patient, make some money, and blame it on the lawyers.

Dr. Dickey. That's fraud, not defensive medicine, Mr. Scott, and
we don't support that. It's that questionable extra ultrasound, it's

the, Do I really need an MRI?
Mr. Scott. That might save a patient's life.

Dr. Dickey. Well, when there's any feeling on my part that it

might save the patient's life, we do the test first £md talk to the
payor afterwards.
Mr. Scott. And the liability system helps balance it so that the

patient is protected. And if you remove that counterweight
Dr. Dickey. We don't want to remove that. What we want to do

is make the liability system function as a counterweight, but not
function in a system tnat actually encourages me to do far more
than science today says I absolutely have to do. It's a balance.

Mr. Scorr. And, without that balance, the only force would be
from the HMO trying to cut it to the bone, so that vou would not
be performing as good health care, as you would like to, because
there's no countervailing weight, I think we've made the point on
that.

Dr. Dickey. OK.
Mr. Scott. Mr. Havighurst, Ms. McKay has talked about the

time and effort it takes to make the case when you're dealing with
the rule of reason versus the per se. How much more time is in-

volved in making the case when you're dealing with rule of reason?
Because it seems to me that by the time you went through all the

studies and everything, you'd never get there.

Mr. Havighurst. In recent years we've begun to recognize in

antitrust law that we frequently apply the rule of reason pretty

quickly. Professor Areeda, who wrote the major treatise in the field

said, at some point, that you can sometimes apply the rule of rea-

son sometimes in the twinkling of an eye. We also speak about a
"quick look," with which one can easily see that there's an awful
lot of market power being exercised and very little likelihood any
efficiency is going to achieved.
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Mr. Scott, Let me ask you another question because our time
is running out. I don't mean to cut you off.

Mr. Havighurst. On her facts, a real boycott could probably be
penalized pretty quickly. I don't think it would drag things out un-
duly. On the other hand, under legislation of the kind we have
here, a court might think it's required to do a lot more than we cur-

rently do in applying the rule of reason,
Mr. Scott. Do other professions, like lawyers, do they need the

same kind of rule-of-reason liberalization? Accountants, architects?

Mr. Havighurst. I wouldn't think so. I think we're doing pretty
well under the current rules in all areas, except that I think the
agencies have perhaps misconstrued, misappliea the per se rule in

a very specific set of cases with respect to physician networks. But
I don't think this a problem in the law in general as it applies to

the professions, I think under the rule of reason we could deal with
most cases expeditiously,

Ms, Metzger. Mr, Chairman, could I respond on bare bones
medicine for 1 minute?
Mr, Hyde, Yes, ma'am,
Ms, Metzger. It seems to me that patients and HMO's both

want high quality, cost-effective care. And plans that can't work
collaboratively with doctors to figure out what is good medicine
aren't going to be successful in the long run.
Mr. Hyde. Thank you very much.
The distinguished gentleman from Indiana, Mr. Buyer,
Mr, Buyer, Mr, Chairman, I'd like to note that I nnd no offense

at all in Mr, Conyer's line of questioning. I don't find any offense

in that line of questioning, and this is my second term here as a
Member of this Congress, and I'd share with the American public

that I came to this Congress after one party domination and con-

trol that left this institution very closed, mismanaged, and undemo-
cratic. It may have been efficient because its Members didn't ^et
to participate and deals were always cut in the back room, which
I find obnoxious to my conscience. So I don't find offense in the line

of questioning,
I am amused, though, whenever senior Democrats, who have

benefited by that arrogance of power over the years, somehow now
feel that they need to rein in the light of day. I'm amused by that,

because right now the Congress is an open process, far different

from what I lived through for 2 years. It's open, it's dynamic, and
it's deliberative and it's democratic, and it's one that the American
people can be proud of. So I guess I find no offense, but am yet
amused.
May I—let me ask you a question. Dr. Dickey, Yesterday we had

testimony from the Chairman of the Federal Trade Commission
about the guidelines on the issues of fairness, I'm one that, when
I look at this, I'm not so anxious to give someone, one particular
sector in our society, a particular benefit, and I recognize some of

the concerns that are happening in health care and its integration.

Are you working with the Chairman of the FTC with regards to his

testimony yesterday about going through a rework of the guide-
lines? Are you working closely with them?

Dr, Dickey. Congressman, we've been working with the FTC for

almost a decade. In fact. Assistant Attorney General Bingeman
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suggested she was going to erect a statue to our general counsel
inliis persistence in attempting to change the interpretations ap-
plied. So we've been working with them a long time; we just
haven't accomplished much,
Mr. Buyer. All right.

Dr. Dickey. And uiat's why we have some concerns.
Mr. Buyer. Yesterday he almost left this committee with the im-

pression that there is going to be this rapid progress. He turned
on the caution light and said, please, please don't give us this legis-

lation; just wait until you see what I can produce. What do you
feel? What was your sense from that?

Dr. Dickey, rve been active in the AMA for 15 years. I have 3
or 4 more years at an officer level that I might serve. I fear that
his definition of rapid won't be here before I finish my time at the
AMA, at least from past experience. That's why we had to come to
Congress to say clarification by you will mean that it's not just this
individual who, by the way, said that his written remarks spoke for
the agency, but his oral remarks he couldn't assure you spoke for

the entire agency. We need a bit more predictability for physicians
in this very rapidly changing marketplace; we've not been able to
get that in negotiating with the agencies themselves. We feel that
we need a legislative clarification, so we can offer better choice to

patients.
Mr. Buyer. I have the sense that many would like—we like this

inducement to move to these private, cooperative initiatives, and as
we're asking doctors to do the very same thing, and if in fact do
so under particular guidelines, does it not subject you to treble

damages if in fact the suit were successful?
Dr. Dickey. Absolutely. If we participate in price fixing, if we

participate in boycott, if we participate in anticompetitive behavior,
we will still be subject to not only treble damages, but to criminal
penalties as well. All we're asking is to have the same application.
No other industry is asked the kinds of shared risk, closely defined
by FTC as capitation and only capitation. No other industry is

asked what percentage of participants, in our case 30 percent of
physicians in an area. I come from a town of 150,000 where there
are 12 pediatricians, but it happens that they're in two groups of

six. That means that if I attempted to put together an integrated
network, I would be in violation of FTC guidelmes because by defi-

nition I either have no pediatricians or I have 50 percent of pedia-
tricians.

So no other agency has the kinds of interpretations that have
been placed on physicians. We're just asking the same rules as ev-

eryone else.

Mr. Buyer. Ma'am, I didn't come from a town of 150,000; I came
from a town of about 150 people. Life's pretty simple. And when
life's pretty simple, we also understand the word "fairness." So, in

the words of fairness, as I'm sitting here, and I will repeat, I'm not
so anxious to give particular change to doctors in our society. I try

to look at all the other options that are out there that are nec-
essary. But at the same time the word "fairness" keeps coming
back to me.
And I look at this and say that we've got insurance companies

and other health care businesses that get to bring doctors in and
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form networks, and they can have an almost unlimited potential

there as they form an integration, horizontal and vertical. Correct?
Dr. Dickey. That's right. Correct. They can have 90 percent of

physicians; they can have 100 percent of a particular specialty par-
ticipating.

Mr. Buyer. Ms. McKay, that can't make you very happy, right?
Ms. McKay. Well, that s an interesting point. We feel in the case

in Minnesota, the anesthesiologists are not the only ones who are
being sued for antitrust violations, and that we have also gone
after one of the major health care networks because we feel they
have participated in excluding us and boycotting us from the sys-

tem.
Mr. Buyer. May I follow up with this, Mr. Chairman?
Mr. Hyde. Yes, you may.
Mr. Buyer. I just wanted to make sure, though, that if in fact

we have insurance companies and the other businesses that are
permitted to do vertical and horizontal integration, but doctors,
somehow, if they move to network, are treated differently under
the guidelines. So the word "fairness" comes to me. I would be
more apt to say that, yes, you should all be treated the same. And
can that be done without the heavy hand of Congress? So that's my
question to you. Do you feel, and have a sense, that that will be
able to be achieved with the chairman of the FTC and your coordi-

nation and cooperation with the Department of Justice? That's my
last question.

Dr. Dickey. Our sense after the last decade, Congressman, is

that it cannot be achieved by negotiating with the agency itself;

that we need the balance, the clarification if you will, of Congress,
to tell them what you're looking for, and that is that fairness that
you're talking about. And we don't think we can get it simply by
negotiating fiirther with a g^oup that we've literally lined their

conference rooms with paper from the negotiations and moved no-
where.
Ms. Metzger. May I speak to that as well?
Mr. Hyde. The gentlelady, Ms. Metzger, wants to comment.
Ms. Metzger. Mr. Chairman, we would like to respond on the

issue of fairness because we think that what we're talking about
are fundamentally different relationships. It's like comparing ap-
ples and oranges.
On the one level, when you're talking about nonintegrated indi-

vidual physicians creating joint ventures, it's a horizontal integra-
tion. When you're talking about health plans or other payors con-
tracting with physicians who are suppliers, it's a vertical relation-

ship. And the rules that apply horizontally apply across industries,
and the rules that apply vertically apply equally across industries.

If a venture were created by physicians, a horizontal venture that
fit within the guidelines, that would not preclude them from con-
tracting vertically with other physicians.

So I think that this focus on fairness is veiy misplaced; and that
within existing guidelines things apply equally, so that we would
hope there would be no need for legislative change. If there is some
room within the FTC for further review, that may well be appro-
priate, but we would really challenge the need for legislative

change.
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Mr. Hyde. We have two more questioners for this panel, and I

would, before I forget it, suggest that we may wish to submit writ-

ten questions to the panel and solicit your cooperation in answering
them, if you would. Very good.
The next gentleman is Mr. Bryant from Tennessee.
Mr. Bryant of Tennessee. Thank you, Mr. Chairman.
I would direct my question to the entire panel. I have 5 minutes

and I want to ask each one of you to answer it, if I could.

There are many of us in Congress who favor reforms such as this

physicians service network or PSN's. The concerns that I hear con-

sistently back in my district are that we need some relief from
antitrust laws if the PSN's are indeed to be effective. And, again,

there are many of us who want to see these as an option out there
along with the traditional coverages. Would each one of you, in less

than a minute each, because I only have 5 minutes, answer the
question? Is it possible to have an effective physician's network
without some regulatory relief, particularly in the antitrust area?
Is it possible to have an effective PSN without some relief in anti-

trust law?
And if you would just say yes or no first; if it's no, then I don't

really need an answer. But if it's yes, would you tell us how we
could work around this. Less than a minute each.

Mr. Havighurst. I don't think we need the legislation to achieve
effective networks. There is a need, however, to identify those net-

works that may be so effective that they restrain trade and limit

competition and choice, raise prices, and limit consumers' options
in the marketplace. We don't want that kind. The agencies, I think,

are dedicated to trying to identify those networks that are procom-
petitive, that are a useful addition to the market, and those that
are trying to limit choice and raise prices.

Mr. Bryant of Tennessee. So your answer would be no?
Mr. Havighurst. Right.
Mr. Bryant of Tennessee. OK, thank you.

Ms. Metzger.
Ms. Metzger. My answer would be yes. It would be based on the

existence of many such networks currently, and the fact that they
are continuing to form, the fact that the market is highly competi-
tive and the fact that I think it's really ironic that the very laws,

if you step back, that enabled the formation of alternative delivery

systems today as an option in lieu of fee-for-service medicine are

now being considered to be impediments to further development.
And we just don't see that antitrust relief is needed. It's happening
all the time in our market, and, in fact, we think competition is

fair, competition is neutral, antitrust laws protect competition and
consumers, not individual competitors, and I guess if there's a
problem, I question whether they're getting adequate counsel.

Mr. Bryant of Tennessee. Thank you. Thank you for your con-

cise answers, also; I appreciate that.

Ms. McKay. I would respond also that, yes, it is possible for

these networks to flourish without changes in the legislation. I'm

from Minnesota, and in Minnesota we have a very excellent exam-
ple in Mayo Clinic of a group of physicians that have networked
for years and have been very effective in providing effective care

in our State.
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I would also like to point out, just briefly, that when we talk

about competition in the health care market, it's not just limited

to competition between the physician and the health care plan.

There are other health care providers besides physicians. And to

take action that might increase competition between physicians

and health care plans, but would have the exact opposite effect on
nonphysician providers, I think would be counterproductive. Thank
you.
Mr. Bryant of Tennessee. Thank you, Ms. McKay.
Dr. Dickey, you can have the rest of the time.

Dr. Dickey. Wonderful. I would say if what you're looking for is

an effective system, then the answer is we need legislation. We do
have networks that are formed today; approximately 6 percent of

the networks out there are physician networks. I think that speaks
to the need for some legislative reform because networks that form
today are of a particular type and very small. They must have less

than 30 percent of the physicians in the area and less than 30 per-

cent of any given specialty. They must capitate. Even though the

rules say they only have to share risks, those plans that have gone
forward and asked, as Montana did, for significant fee withhold,

are not approved. And so capitation is the only risk adjustment
that the FTC has agreed to let go forward.

So, though there are plans, they're extraordinarily small in num-
ber and they have to meet particular guidelines in order for physi-

cian, or more importantly, provider-sponsored networks, because
there are nonphysician providers who do a superb job that ought
to also have the opportunity to compete in the marketplace, but we
need to have the opportunity to compete under the same rules. If

you have good quality assurance, good utilization review, and some
shared risk, but not necessarily narrowly-defined shared risk, you
can come together and offer a product and see if it can compete.
Even while we're struggling to put together very small physician

networks, we're watching national conglomeration of massive in-

surance networks which are not held to the same questions that a
physician network would be held by. So we're simply asking I think

the same thing I hear Ms. McKay asking: judge us all by the same
set of rules. And in order to do tnat, we appear to need legislation.

Mr. Bryant of Tennessee. Thank you.

Thank you, Mr. Chairman.
Mr. Hyde. Thank you, Mr. Bryant.
The distinguished gentleman from Ohio, Mr. Chabot.
Mr. Chabot. I thank the chairman.
Because I had two other committee meetings going on at the

same time, I wasn't able to hear all the testimony here this morn-
ing. I will make sure that I review all of your testimony and review
your remarks with my staff as well. In the interest of time, I'll

yield back the balance of my time and thank the witnesses for their

input to Congress today.

Mr. Hyde. Well, I thank the gentleman, and I want to thank this

panel for a very helpful contribution—spirited, informative, and
we're going to chew on it. We will send you written questions, if

you would be kind enough to answer them. Thank you very much
for your contribution.
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Now we have a made a decision to go ahead with panel three
rather than take time out for lunch and attenuate this hearing. I

think we can finish this in a reasonable time and not impinge on
your normal lunch, so we'll bring on panel three.
Our final panel today consists of several witnesses who are in-

volved in charitable medical care. First, we have Sister Christine
Bowman on behalf of the Catholic Health Association. Sister Chris-
tine is a hospital administrator and a registered nurse. She cur-
rently serves as vice chairman of the board and director of commu-
nity relations at Saint Anne's Maternity Home in Los Angeles.
Also with us today is Ms. Chris Franklin, vice president of the

National Office of Volunteers of the American Red Cross. Ms.
Franklin was appointed vice president in August 1994.
Mr. John Graham is here today on behalf of the American Soci-

ety of Association Executives and the National Coalition for Volun-
teer Protection. Mr. Graham is the CEO of the nonprofit American
Diabetes Association. We welcome you here today.
Mr. CoNYERS. Mr. Chairman.
Mr. Hyde. The gentleman from Michigan.
Mr. CoNYERS. Mr. Chairman, may I submit a statement with ref-

erence to this panel?
Mr. Hyde. You certainly may.
Mr. CoNYERS. Thank you very much.
[The statement of Mr. Conyers follows:]

Statement of Hon. John Conyers, Jr., Concerning Volunteer Liability

At the outset I would like to clarify my understanding of how the volunteer liabil-

ity bills before use would impact state law.
The Goodlatte bill clearly preempts State malpractice laws for medical volunteers

in cases of negligence. The oill reads, and I quote, "the provisions of this section

shall preempt any State law." [Section 2(c)]

As for the Porter bill, although up front it states it should not be construed to

preempt state law, it goes on to make it difficult for the states to do anything but
change their laws. It offers cash inducements to the States to enact laws which re-

strict victim rights. It could cost the U.S. approximately $28 million per yeeir—every
year—to comply with these obligations (according to Department of Health and
Human Services statistics). And the bill olTers no similar cash incentives to protect
victims—for example for asking charities to adopt risk management techniques or
assume liability from their volunteers.

Mr. Hyde. Thank you.
We are ready to proceed, Ms. Franklin. If you'd pull the micro-

phone in? That s it.

STATEMENT OF CHRISTINE G. FRANKLIN, VICE PRESIDENT,
NATIONAL OFFICE OF VOLUNTEERS, AMERICAN RED CROSS
Ms. Franklin. Thank you very much. I'm Chris Franklin, vice

president. National Office of Volunteers, American Red Cross, and
again, thank you, Mr. Chairman, for inviting the American Red
Cross to testify on volunteer tort liability protection. We greatly ap-
preciate the fact that you seek to further the cause of voluntary ac-

tion and are also studying and seeking to remedy some of the prob-
lems that we in the non-for-profit sector face in the accomplish-
ment of our mission.
The purpose of our testimony today is to articulate the impor-

tance which the American Red Cross attaches to protecting individ-

ual volunteers acting in good faith from tort liability exposure. We

\--, ./
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strongly believe that a society which encourages volunteerism and
benefits from it, owes volunteers a positive volunteer experience.

Such an experience cannot be achieved without a comprehensive
support structure of which tort liability protection must be an inte-

gral part.

Surely, we should not expect that, in return for their generosity

of spirit, volunteers be asked to put their savings, their family's fu-

ture, and their peace of mind at risk. To foreclose that possibility

is a moral imperative that keeps volunteerism from becoming ex-

ploitative. It is also a realistic assessment of what is necessary to

maintain volunteerism as a viable resource today and into the 21st

century.
In accordance with its volunteer philosophy, the American Red

Cross assumes fully what it considers to be its corporate and moral
responsibility of providing tort liability coverage to the American
Red Cross staff, both paid and volunteer, through its own insur-

ance program. We do not maintain separate coverage for volun-

teers; it's all one and the same program. The American Red Cross,

as described in our written testimony, engages 1.4 million volun-

teers and 32,200 paid staff in its work, which is an average ratio

of 45 volunteers to every paid staff. One-third of our 1,582 chapters

are all-volunteer chapters.

The basis for our tort liability policy is the principle of super-

vision and control. We assume liability as an organization for those

situations where we are in a position to control work conditions

and work performance, and thus minimize risk. Those volunteers

who are referred by the Red Cross to other organizations, such as

military hospitals, for example, are not provided American Red
Cross tort liability coverage since, once the referral process is com-
pleted, these volunteers come under the control and supervision of

other organizations.

The i^erican Red Cross has supported Congressman John Por-

ter's bill, H.R. 911, the Volunteer Protection Act, since it was first

introduced in 1988. And we continue our support of Congressman
Porter's bill, which encourages States to enact the kind of com-
prehensive volunteer protection legislation which we favor.

The American Red Cross also supports S. 1435, the Volunteer

Protection Act of 1995, recently introduced in the Senate by Sen-
ator Mitch McConnell. We support these bills which focus on im-

munizing volunteers but not the organizations for which they work
even though neither of them would significantly reduce the tort li-

ability exposure of the American Red Cross.

We, nevertheless, stand behind these volunteer protection initia-

tives because, one, passage of volunteer protection legislation by
the Congress would be a vital reaffirmation of the Nation's commit-
ment to and appreciation of volunteerism, and, two, passage of this

legislation would assist those charitable and volunteer dependent
service agencies, which are unable themselves to extend liability

protection to their volunteers, to attract and retain volunteers.

Much is spoken annually in praise of volunteerism, but few ac-

tions are undertaken in its support. As a matter of fact, some new,
necessary but, nevertheless, burdensome requirements are con-

stantly being placed on volunteers. Criminal background checks

and IRS expense deductibility requirements come to mind. But
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there comes a point when the risks and compHcations of volunteer-
ing may outweigh the desire to serve and minimize the satisfaction

of serving. By enacting volunteer protection legislation, the Con-
gress can demonstrate that the Nation's support for voluntary ac-

tion is expressed not only through speeches and awards, but also

through helpful and vigorous public policy.

Thank you.
[The prepared statement of Ms. Franklin follows:]

Prepared Statement of Christine G. Frankun, Vice President, National
Office of Volunteers, American Red Cross

My name is Chris Franklin and I am Vice President, National Office of Volunteers
of the American Red Cross. Thank you, Mr. Chairman, for inviting the American
Red Cross to testify on volunteer tort liability protection. We greatly appreciate the
fact that you seek to further the cause of voluntary action not only by encouraging
and showing interest and respect for our work, but also by studying and seeking
to remedy some of the problems we in the nonprofit sector face in the accomplish-
ment of our mission.

BACKGROUND

The American Red Cross is a volunteer organization in a very special sense of

that word. The work force of the American Ried Cross is comprised of 1.4 million

volunteers and 32,200 paid staff. Almost one third of our 1582 chapters are all-vol-

unteer chapters. Throughout our organization, volunteers undertake senior-level

and middle-level management tasks, assume supervisory and training responsibil-

ities, and deliver client services that include—among many others—disaster relief,

disaster damage assessment, provision of biomedical services, the teaching of first

aid, safety, and HIV/AIDS prevention courses, and a wide range of services to vul-

nerable populations: the ill, the elderly, the young, and the handicapped. The Amer-
ican Rea Cross is governed by an all-volunteer Board of Governors at the national

level and all-volunteer boards at the community level.

The above figures and the history of the Red Cross tell the same story. Our volun-

teers are not merely extension of paid staff or in any sense supplementary workers.

As a matter of fact, until the early 1900's the American Red Cross operated with
no paid staff at all, and it wEisn't until 1950 that the presidency of the organization

became a paid position. Thus volunteers are the Red Cross, by a 43:1 ratio, and
without them we would quite literally cease to exist. Consequently, when we speak
of tort liability issues afiecting volunteers, we are speaking of issues that directly

affect our ability to provide the services on which so many rely in time of war, in

time of disaster, and in the emergencies of our daily lives.

INTERNAL RED CROSS VOLUNTEER TORT LL\BILITY POUCY

Before I articulate our public policy position on volunteer tort liability and the leg-

islation you are considering today, I would like briefly to describe our internal policy

on volunteer protection. It may be stated as follows:

In all Red Cross administered programs, we assume fully what we consider to be

our corporate and moral responsibility of providing tort liability coverage to Amer-
ican Red Cross staff, both paid and volunteer, through our own insurance program.
We do not maintain separate coverage for volunteers. It is all one and the same pro-

gram. Volunteers and paid staff are treated in identical fashion for questions of indi-

vidual and corporate liability because volunteers perform the same work as paid

staff, are held to the same high standards as paid staff, and run the same risks as

paid staff.

The basis for our tort liability policy is the principle of supervision and control.

We assume liability as an organization for those situations where we are in a posi-

tion to control work conditions and work performance and can thus minimize risk.

The way we minimize risk and provide quality assurance for both paid and volun-

teer staff is by: Appropriate assignment, rigorous training, adequate supplies, equip-

ment, information and assistance, careful and on-going supervision, and periodic

evaluation.
However, there is a group of Red Cross volunteers to whom the above does not

necessarily apply. We refer to this group as "brokered" volunteers. These volunteers

receive from tne American Red Cross tne basic orientation to the organization and
to the responsibilities and opportunities of volunteerism, but they give their services
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through other organizations and in other settings to which the American Red Cross
has referred them. These settings are, for example, military or veterans' hospitals,

Department of Defense schools overseas, Indian reservations, or Public Health Serv-

ice shelters.

In these cases, the Red Cross does not provide the volunteers with its tort liability

coverage because, once the referral process is completed and the volunteers report

to worx, they come under the direct control, supervision, and authority of another
organization. For these volunteers, the American Red Cross seeks to negotiate the
assumption of tort liability coverage by the organizations in charge of the programs
in which they work. In this connection, and as an example, I would like to mention
that in September of 1990 the Administrative Law and Government Relations Sub-
committee of this Committee was very helpful to us in securing a Memorandum of
Understanding from the Defense and Justice Departments that guaranteed federal

tort liability protection to Red Cross volunteers who serve in military hospitals

and—clinics.

AMERICAN RED CROSS PUBLIC POLICY POSITION ON VOLUNTEER PROTECTION

The American Red Cross has since 1988 supported Congressman John Porter's

bill, H.R. 911, the Volunteer Protection Act, and the general principle of legislated

volunteer protection. We continue our support of Congressman Porter's bill. It en-
courages states to enact the kind of comprehensive volunteer protection legislation

which we favor and which was well described in the Model Volunteer Protection Bill

developed by the Bush administration.
The American Red Cross also supports S. 1435, the Volunteer Protection Act of

1995, recently introduced in the Senate by Senator Mitch McConnell. The two bills

are not in conflict. While the Porter bill would encourage states to act and provides
them with certain guidelines, the McConnell bill actually would legislate volunteer
protection. It would give volunteers tort liability immunity at the federal level and
against claims of federal law as well as against state statutes and common law. It

would preempt state law in case of conflict, but it would not prevent states from
legislating creatively in this area and setting their own standards of volunteer pro-

tection.

For the American Red Cross, neither of the two bills would significantly reduce
our national organization's tort liability exposure. That is because the bills would
immunize volunteers acting in good faith, but not the organization for which the vol-

unteers work. Thus enactment of these bills' provisions will have no impact on the
Red Cross which already assumes tort liability responsibility for its volunteers.

The reason we nevertheless stand full square behind these volunteer protection
initiatives is twofold:

Passage of volunteer protection legislation by the Congress would be a vital

reafTirmation of the nation's commitment to, and appreciation of, volunteerism;
and
Passage of this legislation would assist other charitable and volunteer de-

pendent service agencies, which are unable themselves to extend liability pro-

tection to their volunteers, to attract and retain volunteers
A great deal of words are spoken annually in praise of volunteerism, but very few

actions are undertaken in its support. As a matter of fact, many new (necessary but
nevertheless burdensome) requirements are constantly being placed on volunteers.

Criminal background checks and IRS expense deductibility requirements come to

mind, but there are others. There comes a point when the risks and complications
of volunteering may outweigh the desire to serve and minimize the satisfaction of
serving. By enacting volunteer protection legislation, the Congress can demonstrate
that the nation's support for voluntary action is expressed not only through speeches
and awards but also through helpful and vigorous public policy.

In closing, I would like to refer again to the volunteer philosophy which deter-

mines our own volunteer policy and practices. We believe that those who encourage
volunteerism and benefit from volunteers, in this case the society at large as well
as individual organizations, must be willing to accept the costs and responsibilities

properly associated with volunteer involvement. While, obviously, we do not owe vol-

unteers a paycheck or a pension, we do owe them a positive volunteer experience.
That cannot he achieved without a comprehensive support structure of which tort

liability protection must be an integral part. Surely, we should not expect that, in

return for their generosity of spirit, volunteers be asked to put their savings, their

families' future, and their peace of mind at risk. To foreclose that possibility is a
moral imperative that keeps volunteerism from becoming exploitative. It is also a
realistic assessment of what is necessary to maintain volunteerism as a viable re-

source today and into the 21st century.
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Mr. Hyde. Thank you very much.
Sister Bowman.

STATEMENT OF SISTER CHRISTINE BOWMAN, O.S.F., ON BE-
HALF OF THE CATHOLIC HEALTH ASSOCIATION OF THE
UNITED STATES

Sister Bowman. Grood morning.
My name is Sister Christine Bowman and I am a Franciscan Sis-

ter of the Sacred Heart, currently ministering at Saint Anne's Ma-
ternity Home in Los Angeles in Congressman Becerra's district. I

thank you for this opportunity to testify and for holding these hear-
ings.

I am pleased to be here today to speak on behalf of the Catholic
Health Association to support Congressman Goodlatte's bill and
that of Mr. Porter. These trills will help free clinics recruit physi-
cians and other health care volunteers. The legislation is a small
but important step for encouraging the development of voluntary
free medical clinics and improving the access to health care for the
working poor. There are four points I wish to make before this com-
mittee.
The Catholic Health Association, first, strongly supports both of

these bills. Second, free clinics are a local, effective community re-

sponse to the plight of the uninsured. Third, fear of liability deters
volunteerism among health care professionals at free clinics.

Fourth, the Goodlatte and Porter bills encourage volunteerism
without taking away the rights of the most vulnerable. Let me
share with you my personal story of establishing a free clinic.

In 1992, I helped to found HealthReach, a clinic for the medically
underserved in Waukegan, Lake County, IL, in the district of John
Porter. The clinic was an outstanding example of community in-

volvement. For example, our two major businesses, Abbott Labora-
tories and Baxter International, completely renovated and outfitted

the clinic. And nearly every community organization was involved,

including Catholic Charities, local churches, the Illinois Nurses As-
sociation, United Way of Lake County and the Lake County Health
Department. HealthKeach and the more than 200 free clinics

throughout the country provide a valuable service.

A good example of this is the story of a 28-year-old male His-
panic and his 23-month-old son, who presented at the clinic with
an active case and history of seizures. The father was working at

two separate jobs that earned him only $314 a week for a family
of six. Because of HealthReach, they received extensive neuro-
logical testing, medications, and treatment that successfully con-

trolled their seizure disorder. This allowed the father to return to

the work force and, further, enabled him to attend the city college

to improve his work skills.

This free service was available only because of volunteers. Unfor-
tunately, in our litigious society, health care volunteers fear law-
suits. Worries about liability were the No. 1 concern expressed by
our prospective physician volunteers. To illustrate, an obstetrician/

gynecologist from Florida expressed interest in volunteering at

HealthReach during an extended stay in Illinois, but was con-

cerned about liability. The HealthReach director shared with him
the Illinois law providing protection for medical volunteers. He sent
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the information to his lawyer who ultimately determined that the
physician had protection. Because of this legislation, he continues
to volunteer on his visits to Illinois.

Mr. Goodlatte's and Mr. Porter's bills are positive approaches to
dealing with liability. We know that volunteer liability protection
contributes to the increase in the number of free clinics. For exam-
ple, in the 10 years prior to passage of similar legislation in Vir-
ginia, there were only two free clinics. Today there are 29. While
we know what these bills do, it is important to understand what
they do not do. They do not take away the patient's right to sue
the clinic or the physician in cases of gross negligence or willful

misconduct. The bills offer liability protection which encourages the
establishment of free clinics and broadens the access to health care.

Rather than losing the right to sue, the patient is given the oppor-
tunity to choose access to health care.

In conclusion, the Catholic Health Association believes that free

clinics can be a low-cost, community-based approach to improving
access to basic health care for uninsured persons. But free clinics

need volunteers to survive. And the threat of lawsuits is a strong
disincentive to volunteering, especially for physicians. We applaud
the insight of Mr. Goodlatte and Mr. Porter in initiating these bills.

Their legislation will reduce a barrier to volunteers and encourage
the establishment of free clinics.

Thank you.
[The prepared statement of Sister Bowman follows:]

Prepared Statement of Sicter Christine Bowman, O.S.F., on Behalf of the
Catholic Health Assocl\tion of the United States

Good afternoon. My name is Sister Christine Bowman. I am a Franciscan Sister,
now working at St. Anne's Maternity Home in Los Angeles. I am pleased to be here
today on behalf of the Catholic Health Association to support legislation that would
help free clinics recruit physicians and other health care volunteers. This legislation
would be a small but important step toward improving the access of thousands of
working, but uninsured families to quality health care.

At a time when the federal government is reducing the growth in health care
spending and an ever growing number of people are medically uninsured, we must
look for low cost ways communities and voluntary organizations can bring health
care to uninsured persons and families.

The federal government has demonstrated its interest and commitment to the
issue of providing health care for the disadvantaged in numerous programs over the
last fifty years, including Medicaid, the Public Health Service Act and the recently
passed Federally Supported Health Centers Assistance Act. As you know, the num-
bers of uninsured Americans has continued to grow to over 41 million. I know from
personal experience that for many working poor families, free clinics can be their
only lifeline to health care.

In 1989, I was involved in the establishment of HealthReach, a free clinic in Wau-
kegan, Illinois, a member of the Free Clinic Foundation of America. Working with
an assessment group from Saint Therese Medical Center, local parishes, and a num-
ber of civic, refigious and community leaders, we identified a severe need for pri-

mary and preventive health care for medically uninsured persons. We found our
county did not offer medical care for working poor families who were uninsured for

health care benefits, unable to qualify for Medicaid, and unable to afford the most
basic care.

To plan the clinic, we expanded our group to include the health department, other
nonprofit hospitals, Catholic Charities, the United Way of Lake County, the Illinois

Nurses Association, and area physicians. Local businesses became also involved. As
part of Abbott Laboratories' executive management development program, 30 execu-
tives from around the world learned how to work together as a team by renovating
our clinic in two days. Baxter International sent in a design team and completely
outfitted the clinic. iTiis was truly a community eflbrt.
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In its first three months of operation, HealthReach saw more than 400 patients,

60 percent Hisfianic, 25 percent black and 25 percent Caucasian. Diagnosis ranged
from the common cold to acute liver failure. Since HealthReach went into operation,

the use of area emei^ncy rooms for non emergency care seems to have decreased.
We know that the clinic is valued by the persons we serve. I remember one

evening when an elderly woman came for care and, seeing our sign requesting dona-
tions, opened her purse and gave the nurse everything she had: seventeen cents.

Of course the nurse said we could not take her last cent, but the woman insisted.

"This is very important to me," she said.

The clinic is staiTed completely with volunteers, although we now have a paid ex-
ecutive director and two part time nurses on who fill in when we do not have suffi-

cient volunteers. Physicians, nurses, translators, dietitians, social workers form the
volunteer pool. Some former patients have also returned to volunteer their time.
The lifeblood of our clinic in Waukegan and all free clinics is volunteers. Unfortu-

nately, in our litigious society, health care volunteers feeu* lawsuits. Worries about
liability were the number one concern raised by our prospective physician volun-
teers. I have been told that liability issues are the most frequently given reason why
physicians hesitate to volunteer in other free clinics throughout the country.

I once asked a physician friend if he could volunteer at HealthReach even one
hour a year. He told be he would see charity patients in his office, but he insurance
did not cover him in our clinic so he could not volunteer at all.

For free clinics and their volunteers, the risk of lawsuits may be more perception
than reality. The Catholic Health Association has not come across a single reported
case of a free clinic or a free clinic volunteer being sued.^ This should not be surpris-

ing: free clinics provide primary and preventive care. Under normal circumstances,
they do not care for trauma victims, perform surgery, deliver babies, or engage in

high risk medical procedures. If specialty care is available, it is usually by referral

to a physician in their offices.

Most free clinics do not provide malpractice liability insurance for volunteers be-

cause of the prohibitive cost. Like HealthReach they prefer to spend scarce re-

sources in meoicines, X-rays, lab and other services directly related to patient care.

Yet, the perception of Uability is a strong disincentive for many prospective volun-

teers.

Legislation being considered here today would make great strides in addressing
the msincentive to volunteerism encountered by numerous health care professionals

throughout the nation. Congressman John Porter has introduced H.R. 911, the Vol-

unteer Protection Act to encourage states to enact legislation granting immunity
from personal civil liability to volunteers working for nonprofit groups, such as ours.

Congressman Robert Goodlatte's H.R. 2938, the Charitable Medical Care Act of

1996, specifically offers increased protection to health care professionals serving the
poor in free climes.

In addition, three bills have been introduced in the Senate. These bills include:

S. 1435, introduced by Senator Mitch McConnell and companion legislation

to Congressman Porter's bill, which would grant immunity from personal civil

liability to volunteers working on behalf of nonprofit organizations and govern-

ment entities.

S. 1217, introduced by Senator Dan Coats, provides that a health care profes-

sional who delivers health service to medically under served persons without re-

ceiving compensation for the service shall be regarded as an employee of the

federsJ government for purposes of malpractice claims.

S. 1351, introduced by Senator Carol Moseley-Braun and companion legisla-

tion to Congressman Goodlatte's bill, which would offer increased liability pro-

tection to health care professionals volunteering their time in free clinics.

The Catholic Health Association supports all of tnese bills. We believe that each,

while taking a difTerent approach, would make an important contribution toward
eliminating a barrier to volunteering in free clinics.

While each bill would begin to relieve health care professionals' concerns about

liability, it is important to realize what these bills would not do. None would take

away a patient's abiUty to sue the clinic itself None would take away a patient's

ability to sue in cases of gross negligence or willful misconduct. We understand the

vulnerability of patients in free clinics, and we believe it is critically important that

they maintain tnese legal rights. Yet, the right to sue for negligence is an empty
promise if an individual cannot obtain needed health care in the first place. These
bills strike the appropriate balance between the needs of volunteers to enable them

^A computerized search of State and Federal reported decisions failed to unearth any case

in which free clinics or their volunteers were sued for the negligent provision of health care.
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to provide care to our most disadvantaged citizens and the needs of patients to in-

sure that they have access to quality care.

Protecting those providing health care services is not an issue of first impression

at the state or federad level. All states have passed some form of "Good Samaritan"
laws to protect volunteers in an emergency situation. Thus, state governments have
already made the determination that the threat of a negligence lawsuit may deter

a health care professional from helping someone in need. I believe that we are in

an emergency situation with respect to providing services to the uninsured. As their

numbers continue to climb and the federal resources dedicated to serving them are

reduced, the private sector, in the form of community involvement, must bridge the

gap. The legislation advocated by Congressmen Porter and Goodlatte will help to en-

courage this community and volunteer involvement.

At least ten states have taken steps to protect volunteers in free or non-profit clin-

ics.

These states include, Virginia, Utah, North Carolina, Florida, Kentucky, South
Carolina, Iowa Wisconsin, Illinois, and Washington, D.C. Virginia may have enacted

the legislation most conducive to the voluntary provision of health care services.

Similar to Congressman Goodlatte's legislation, the Commonwealth permits suits

against licensed volunteers in free clinics only for an act or omission that resulted

from gross negligence or willful misconduct. In addition, similar to Senator Coats'

legislation, the Commonwealth may deem volunteers as its agents and then provide

their legal defense in the case of a malpractice suit.

The federal government has also talten steps to limit liability in order to maxi-
mize the provision of health care services. Just last year, the House and Senate
unaninwusly passed and the President signed into law, the Federally Supported
Health Centers Assistance Act of 1995. Basically, the federal government decided

to spend its scarce resources on the provision of health care rather than on insur-

ance to defend community health centers from a limited number of negligence suits.

Thus, those woricing at or affiliated with community health centers mav be deemed
employees of the Public Health Service and may be defended by the federal govern-

ment in malpractice suits brought against them. This law has the same goal as the

legislation being sponsored by Congressmen Goodlatte and Porter—to expand the

provision of hetuth care services to the most disadvantaged members of our commu-
nity.

In conclusion, the Catholic Health Association believes that free clinics can be a
low cost, community based approach to improving access to basic health care for un-
insured persons. But free clinics need health care volunteers to survive, and the

threat oi frivolous lawsuits are a strong disincentive to volunteering, especially for

physicians. Both Mr. Porter's and Mr. Goodlatte's bills would be helpful in reducing
that barrier to volunteers and would encourage the establishment ol free clinics. We
congratulate both Congressmen on their legislation, and commend the Committee
for holding hearings on this important subject.

Mr. Hyde. Thank you very much, Sister.

And now Mr. John H. Graham.

STATEMENT OF JOHN H. GRAHAM IV, CEO, AMERICAN DIABE-
TES ASSOCIATION, ON BEHALF OF THE AMERICAN SOCIETY
OF ASSOCIATION DIRECTORS AND THE NATIONAL COALI-
TION FOR VOLUNTEER PROTECTION
Mr. Graham. Thank you, Mr. Chairman and distinguished com-

mittee members.
My name is John Graham and I am the chief executive officer

of the American Diabetes Association, an organization representing
over 1 milHon volunteers. I'm also here on behalf of the American
Society of Association Executives, an organization representing
more than 23,500 individuals from more than 11,000 National,

State, and local trade and professional associations. As a member
of ASAE's board of directors, I can report that these associations

are completely dependent upon volunteers who serve their boards
and committees and who perform direct service functions.

Because the American Diabetes Association and ASAE represent
organizations that rely so heavily on volunteers, we are both found-
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ing members of the National Coalition for Volunteer Protection.
This coalition was formed in 1987 by over 100 volunteer dependent
organizations to enhance awareness of volunteerism and to address
the threats of volunteerism to America. The National Coalition for
Volunteer Protection continues to coordinate and generate support
for the passage of volunteer protection legislation. As of February
1, 1996, the coalition represents over 250 National, State, and local

volunteer dependent groups. These groups utilize tens of millions
of volunteers.

I thank the committee for conducting this hearing on the critical

issue of volunteer protection. More specifically, I am pleased that
the committee is considering H.R. 911, the Volunteer Protection
Act. This committee must address a number of important issues
and I'm heartened that the committee recognizes the degree to
which volunteerism has suffered due to liability concerns.

I will focus my testimony on the effect that the liability crisis has
had on volunteer participation in charitable organizations and
trade associations grouped by the IRS designation of 501(c)(3),

(c)(4), and (c)(6). The protection of volunteers is critical because vol-

unteers are withholding their services and because State volunteer
protection laws are dangerously inconsistent and discriminatory.
But this issue is also critical because of the victims who are citi-

zens who would otherwise provide uncompensated services to soci-

ety. These victims are volunteers who house and feed the homeless,
who treat and support the elderly, and who clothe and care for the
poor.
These volunteers provide services which fill gaps in government

and private programs for the truly needy, gaps which will no doubt
increase over the next decade as both Federal and State govern-
ments make fiscal responsibility and balanced budgets the corner-

stone of public policy; nonprofit organizations and their volunteers
will play an even larger role in helping those in need. It is no coin-

cidence that the issue of protecting volunteers has followed massive
increases in both the size and litigation claims and the cost of li-

ability insurance. As the size of the claims rises along with the
number of defendants in each lawsuit, insurers point their fingers

at the tort system. And, conversely, as liability insurance pre-

miums rise, plaintiffs' attorneys scream for Federal regulation of
the insurance industry.

Many states have acted to both protect volunteers from neg-
ligence lawsuits and to reduce liability insurance costs for non-
profits. All 50 states have passed laws limiting the liability of di-

rectors and officer of nonprofit organizations. About 15 states have
properly instituted nonprofit risk management programs and/or
risk pools to stabilize liability insurance premiums. Some of these
State laws, however, are dangerously limited. For example, Indi-

ana's names fraternity and sorority volunteers.
While each State has different volunteer needs, we firmly sup-

port a Federal effort to design consistent and comprehensive guide-

lines. This problem is not being corrected; rather, it is being exacer-

bated by States who provide limited liability for select groups of

volunteers.
In total. State volunteer protection laws are patchwork and in-

consistent and discriminatory. Because of the lack of consistency in



565

these State laws, volunteer leaders in many States are covered by
limited immunity while direct service volunteers remain exposed.

This inconsistency is creating a dangerous class system among vol-

unteers. In addition to creating a class system among volunteers,

substantially different civil justice st£indards apply to volunteers

conducting identical services for the same organizations in different

states. This inconsistency hinders efforts by national volunteer de-

pendent organizations to accurately advise their chapters on volun-

teer liability and risk management guidelines.

We recognize that H.R. 911 is not a panacea. However, this legis-

lation should help volunteer organizations promote consistent State

standards. H.R. 911 should help ameliorate volunteer liability

fears, and be they hospital volunteers, little league coaches or drug
coimselors.

A recent judgment, Powell v. the Boy Scouts of America, et al. in

a personal injury lawsuit in Oregon, illustrates the continuing

problem for volunteers. The case involved a youth seriously injured

in an activity sponsored by the Sea Explorers. The youth sued the

Boy Scouts and his two adult volunteers for negligence. The young
man suffered a paralyzing injury in a rough game of touch football

while participating in the outing.

At least one adult volunteer knew that the boys were throwing
the football around, but neither observed the game in which the in-

jury occurred. The court dismissed the original lawsuit against the

Boy Scouts, evidently due to an insufficient nexus between the

Boys Scouts and the youth's injury. However, the injured young
man filed his lawsuit against the two adult volunteers who partici-

pated in the outing. In one of the largest monetary verdicts in Or-

egon history, the judge found against the two volunteers and held

them liable for $7 million. The jury seemingly held the volunteers

to a standard of care requiring the constant supervision of the

youth in their care, even for the activities which may not warrant
such care under other circumstances.
Mr. Chairman, committee members, it's time we stop the blame

game. We must desig^n careful and comprehensive solutions to the

volunteer liability crisis. It's time to say no to the powerful forces

who oppose this bill. We must say yes to those in the front lines,

our country's volunteers. The Volunteer Protection Act is greatly

needed as part of this solution. Without this legislation, volunteers

will continue to withhold their services, nonprofit organizations will

not attract and retain quality volunteers, and many social services

in America will suffer.

Mr. Chairman, I urge you to report this bill out of your commit-
tee as soon as possible. We need this legislation so States will have
an incentive in this issue. Literally tens of millions of American
volunteers are following this legislation. They will be grateful when
you report it out from your committee.

On behalf of those volunteers and on behalf of the volunteer

member organizations throughout this country, I thank you for the

opportunity to testify and welcome any questions you may have.

[The prepared statement of Mr. Graham follows:]
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Prepared Statement of John H. Graham IV, CEO, on Behalf of the American
Society of Association Executives and the National Coalition for Volun-
teer Protection

Mr. Chairman, and distinguished committee members, my name is John H. Gra-
ham IV and I appear before this committee on behalf of a variety of oi^anizations.
Principally, I am the Chief Executive Officer of the American Diabetes Association,
an organization representing over 1 million volunteers.

I am also here on behalf of the American Society of Association Executives
(ASAE), an oi^anization representing more than 23,500 individuals from more than
11,000 national, state and local trade and professional associations. As a member
of ASAE's board of directors, I can report that these associations are completely de-
pendent upon volunteers who serve on their boards and committees and who per-
lorm direct service functions.

Because the American Diabetes Association and ASAE represent organizations
that rely so heavily on volunteers, we are both founding members of the National
Coalition for Volunteer Protection. This coalition was formed in 1987 by over 100
volunteer-dependent organizations to enhance awareness of voluntarism, and to ad-
dress the threats to voluntarism in America.
The National Coalition for Volunteer Protection continues to coordinate and gen-

erate support for the passage of volunteer protection legislation. As of February 1,

1996, this coalition represents over 250 national, state and local volunteer-depend-
ent groups. These groups collectively utilize tens of millions of volunteers.

I tnank the Committee for conducting this hearing on the critical issue of volun-
teer protection. More specifically, I am pleased that the committee is considering
H.R. 911, the Volunteer Protection Act. This Committee must address a number of
important issues, and I am heartened that the Committee recognizes the degree to

which voluntarism has suffered due to liability concerns.
I will focus my testimony on the effect that the liability crisis has had on volun-

teerparticipation in charitable organizations and trade associations—groups with
the IRS designation of 501(c)(3), (cX4), and (cX6).

The protection of volunteers is critical because volunteers are withholding their

services and because state volunteer protection laws are dangerously inconsistent
and discriminatory. But this issue is also critical because the victims are citizens

who would otherwise provide uncompensated services to society. These victims are
volunteers who house and feed the homeless, who treat and support the elderly, and
who clothe and care for the poor.

These volunteers provide services which fill large gaps in government and private

programs for the truly needy—gaps which will no doubt increase over the next dec-

ade. As both federal and state governments make fiscal responsibility and balanced
budgets the cornerstone of pubBc policy, nonprofit organizations and the volunteers
they utilize will play an even larger role.

Nonprofit organizations mobilize volunteers by drawing on their members' special

talents to meet social or economic needs. For example, associations unite their mem-
bers' talents and help alleviate hunger, educate the public about alcohol and drug
abuse, promote literacy and other educational programs, find missing children, im-
prove the condition of health care facilities, give eye care to the poor, offer medical
aid to the homeless, teach fire safety, and aidm victims of natural disasters. In a
1990 study by the Hudson Institute, which covered 5,500 associations, volunteer
time was conservatively estimated to total $3.3 billion per year (time was valued
at $10 per hour).

It's no coincidence that the issue of protecting volunteers has followed massive in-

creases in both the size of litigation claims and the cost of liability insurance. As
the size of claims rise—along with the number of defendants named in each law-
suit—insurers point their fingers at the tort system. And, conversely, as liability in-

surance premiums rise, plaintiffs attorneys scream for federal regulation of the in-

surance industry.
The National Coalition for Volunteer Protection is a relatively tiny player in this

massive policy battle. We are funded at a minimal level by volunteer-dependent or-

ganizations. We don't have the resources to compete with the trial lawyers or the

insurance industry. But we do have the support of millions of American volunteers.

We know we can i, win this battle with money, so we are woriting to win through
grassroots persistence and volunteers who vote.

Many states have acted to both protect volunteers from negligence lawsuits and
to reduce liability insurance costs for nonprofits. All fifty states have passed laws
limiting the liability of directors and officers of nonprofit organizations. Several
states nave properly instituted nonprofit risk management programs and/or risk

pools to stabilize liability insurance premiums.
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Some of these state laws, however, are dangerously limited. For example, Indi-

ana's law names fraternity and sorority volunteers. While each state has different

volunteer needs, we firmly support a federal effort to design consistent and com-
prehensive guidelines for state volunteer liability standaras. This problem is not
being corrected, rather it is being exacerbated by states who provide umited liability

for select groups of volunteers.
We recognize that HJl. 911 is not a panacea; however, this legislation should help

volunteer organizations promote consistent state standards. H.R. 911 should help
ameliorate volunteer's habUity fears—^be they hospital volunteers, little league
cotiches, or drug counselors.

There is little quantitative data which links tort reform to insurance rates. Never-
theless, if this bill is enacted, and if states comply, we will reach the goal of reduc-
ing exposure for volunteers. Protecting volunteers should be in everyone's best inter-

est, including the plaintiffs bar as well as the insurance industry.

A 1988 Gallup study offers some insight into the extent of the volunteer liability

issue. Since most of the facts regarding volunteer liability have not changed since

1988, we believe that the findings of the study would be similar if undertaken today.

The study, "The Liability Crisis and the Use of Volunteers by Nonprofit Associa-
tions," was released by the Gallup Oreanization in January 1988. The study was
sponsored by the American Society oi Association Executives and funded by the
Gannett Foundation. This study also concentrated on director and officers liability,

some revealed very interesting data on the effect of this crisis on direct service vol-

unteers. According to the study:
Approximately one in ten nonprofit organizations have experienced the res-

ignation of a volunteer due to liability concerns. If this figure were multiplied
by the number of nonprofit organizations in America (600,000), then 48,000 vol-

unteers would have been lost during the past few years strictly due to liability

concerns. 48,000 is a significant number of volunteers. Remember: these volun-
teers resigned. Resignation is a very drastic measure.
One in six volunteers report withholding their services due to fear of exposure

to liability suits. If this figure is applied to the number of nonprofit groups, then
as many as 100,000 American volunteers have declined to serve due to fear of
exposure to lawsuits. This is an extraordinary figure.

This survey also highlighted the increased cost of liability insurance premiums for

associations in recent years. The average reported increase in the past three years
is 155%, and one-in-eight organizations report an increase of over 300%, roughly the
equivalent of a two-fola increase over 1984 rates.

This study revealed that the extent to which the threat of law suits, and the pro-
hibitive cost of liability insurance, have a negative efiect on volunteer participation

in charitable organizations and associations. The Gallup study provides hard data
which demonstrates the degree to which tax-exempt organizations have been dam-
aged by the liability crisis.

This is not em imaginary problem as opponents of this legislation may suggest;
this problem is real problem and it is eroding voluntarism in America. I know from
my personal experience as a volunteer leader and as a direct service volunteer that
many potential volunteers avoid making a personal commitment to serve nonprofit
charitable organizations and associations in order to avoid personal risk.

A recent judgment (Powell v. Boy Scouts of America, et a/.) in a personal injury
lawsuit in Oregon illustrates the continuing problem for volunteers. The case in-

volved a youth seriously injured in an activity sponsored by the Sea Explorers. The
youth sued the Boy Scouts and its two adult volunteers for negligence. The young
man suffered a paralyzing injury in a rough game of touch football while participat-

ing in the outing. At least one adult volunteer knew that the boys were throwing
a football around, but neither observed the game in which the injury occurred.
The Court dismissed the original lawsuit against the Boy Scouts, evidently due

to an insufficient nexus between the Boy Scouts and the youth's injury. However,
the injured young man filed his lawsuit against the two adult volunteers who par-
ticipated in the outing. In one of the largest monetary verdicts in Oregon history,

the jury found against the two volunteers and held them liable for $7 million. The
jury seemingly held the volunteers to a standard of care requiring the constant su-
pervision of the youth in their care, even for activities which may not warrant such
care under other circumstances.^
Through the Volunteer Protection Act, the two groups which have contributed to

this problem—and which have blocked a meaningful, comprehensive solution—will

be encouraged to sit down in each state capitol and compromise. This will help stop

^Cople III, William J.; "Unfair Lawsuits Threaten Volunteers," Legal Backgrounder, Washing-
ton Le^al Foundation, Vol. 9, No. 46, December 16, 1994



568

the posturing and stop the distrust. It will also require each group to offer a pint
of blood; blood which can be used to revitalize the volunteer spirit in this country.
While we point fingers it's important not to condemn all trial lawyers and all in-

surers. There are insurance companies which support this legislation even though
it may mean lost market share. There are trial lawyers which support this legisla-

tion regardless of the fact that their national trade association fervently opposes it.

But we need a vehicle to bring these groups together to negotiate a solution to
the problems of volunteer liability.

Mr. Chairman, committee members, it's time we stop the "blame" game. We must
design careful and comprehensive solutions to the volunteer liability crisis. It's time
to say "no" to the powerful political forces and say "yes" to those on the front lines

—

our country's volunteers.

The National Coalition for Volunteer Protection was created to promote federal
legislation which addresses the volunteer liability issue. We look forward to working
with the members of this Committee to complete the design of a fair and balanced
biU. We also look forward to working with this Committee to give a jump start to

this important legislation. As you are well aware, volunteer protection legislation

has been introduced in every Congress since 1987, and each time it has gained sig-

nificant support from both sides of the aisle—more than 150 Members have cospon-
sored the bill in each of the last four Congresses.
The Volunteer Protection Act is a greatly needed part of the solution. Without this

legislation, volunteers will continue to withhold their services, nonprofit organiza-
tions will not attract and retain quality volunteers, and many social services in
America will suffer. Mr. Chairman, I urge you to report this bill out of your Com-
mittee as soon as possible. We need this legislation so states wiU have an incentive
to address this issue.

Additionally, in the House of Representatives the Volunteer Protection Act is the
best approach for protecting volunteers because it covers all those who volunteer for

nonprofit organizations. It does not single out certain types of volunteers for immu-
nity. Volunteers should be treated equally whether they are Boy Scout leaders. Lit-

tle League coaches, doctors working in free clinics, or whether they are engineers
providing services during natural disasters. H.R. 911 would do just that.

Literally tens of millions of American volunteers are following this legislation.

They will be grateful when you report it from your committee. On behalf of those
volunteers, and on behalf of volunteer-member organizations throughout the coun-
try, I thank you for the opportunity to testify today. I welcome any questions you
may have.

Mr. Hyde. I thank you, Mr. Graham.
The gentleman from Pennsylvania, Mr. Gekas.
Mr. Gekas. I thank the Chair.
Ms. Franklin and Mr.—what is it?—Mr. Graham, on the question

of volunteers, some 10 years ago when my previous district in-

cluded the city of Williamsport, where everyone in the world knows
Little League championship games are held on an international
basis, I met with the board at that time, which included distin-

g^shed people in the sports picture as well as volunteers who man
and woman the Little League fields throughout the world, really,

where an outrageous example of what we're discussing here oc-

curred and was discussed at that meeting.
Namely, the little leaguer who was sent by the coach out to left

field, appropriately enough I guess, and as a result of his placing
him out there, on a pop fly that went out to his area, the youngster
miscalculated and the ball hit him squarely on the head, and, as

a result, a massive personal injury suit was instituted against ev-

erybody concerned. And that seemed to be egregious enough to

have people try to do something about this.

At any rate, at that time I introduced a bill, and, coincidentallv,

John Porter cosponsored it at that time, which went to that sub-

ject—this is 10 years ago now; now we're reaching a stage where
maybe we ought to be doing something.
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But here's the point that I wanted to make: last year at some
time many of the volunteer agencies, perhaps some of your own in-

cluded, met with our Republican Task Force on Liability and
seemed to endorse this feature of our plans to try to limit liability,

the Red Cross being one as I recall, Girl Scouts and Boy Scouts

being two others.

Yet, within a couple of months we heard rumors, which you may
be able to dispell, that the Red Cross was withdrawing and that

the Girl Scouts were withdrawing from this coalition that we had
put together to try to do something about limiting liability for vol-

unteers. Perhaps the panelists could put the end to such rumors,

if they can, or substantiate them. I ask Ms. Franklin first.

Ms. Franklin. I came with a national organization a year and
a half ago and I am not familiar with that particular part of our

activity, but we do firmly believe that tort liability protection for

volunteers is key, not only for ourselves, because, as I said, our

own insurance policy covers both paid and volunteer staff, but also

on behalf of all of the other organizations that may not be able to

afford that kind of policy. So we are here today on behalf of this

measure.
Mr. Gekas. If you wouldn't mind, I would value it if you would

check with the office to see if there were some contradictory evi-

dence on the position of the Red Cross and if it changed, how, et

cetera. That would be helpful.

Ms. Franklin. I'd be happy to. We will get back to you.

Mr. Gekas. The same with Mr. Graham.
Mr. Graham. I have no information on the Boys Scouts or the

Girl Scouts, but I would happy to find out for vou.

I can speak on behalf of the American Diabetes Association and
indicate that we are very much supportive of this legislation and
always have been for a number of years now.
Mr. Gekas. All right. Particularly, I do remember a discussion as

to the Girl Scouts. I hope it isn't with the cookies, because I'm a

regular purchaser of that commodity, but I would appreciate addi-

tional information on that because, if there's a waivering of con-

science there, then they ought to be a part of what we consider in

this.

Mr. Graham. Til certainly do mv best to provide that, sir.

Mr. Gekas. I have nothing further for the panel, and reluctantly

I yield back the balance of my time.

Mr. Hyde. I thank the gentleman.
The distinguished gentleman from Virginia, Mr. Scott.

Mr. Scott. Thank you, Mr, Chairman.
Mr. Graham, you mentioned the $7 million verdict in the Boy

Scout case. Was that appealed?
Mr. Graham. I don't have that information. I assume it was.

Mr. Scott. So it could have been thrown out?

Mr. Graham. It could have been.

Mr. Scott. Do you have any idea how much it would cost to get,

for a national organization like the Boy Scouts, to get insurance?

I'm sorry.

Mr. Graham. I've just been informed the case has not yet been
thrown out. It has been appealed but not thrown out.
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Mr. Scott. OK. How much would it cost to get insurance for the
Boy Scouts to protect them against such suits?

Mr. Graham. I don't know how much it would cost for the Boy
Scouts of America, but I can tell you that for the American Diabe-
tes Association it costs us approximately $150,000 a year for offi-

cers' and directors' liability, not to even mention other liability cov-

erages we need for special events and activities.

Mr. Scott. Does that include your affiliates?

Mr. Graham. Yes. That's just for officers and directors.

Mr. Scott. What about volunteers?
Mr. Graham. Officers and directors are volunteers.
Mr. Scott, You mentioned in your testimony the groups

501(c)(3), (c)(4), and (c)(6). I think one of the bills just had
501(c)(3). I thought about community action agencies which are in

a different area. What are (4) and (6)?

Mr. Graham. 501(c)(4) and (6) organizations would be trade asso-

ciations or professional associations like the American Medical As-
sociation, for example, organizations that are organized around a
trade or a profession.

Mr. Scott. So, as we consider the legislation, we might want to

make sure that everything is covered?
Mr. Graham. The legislation, as I understand it, is for all, all

501(c) organizations.
Mr. Scott. OK Sister Bowman, you indicated, I think in your

verbal or other testimony, that no suits had been filed?

Sister Bowman. That is correct. To our knowledge, sir, we've not
unearthed any specific lawsuit brought about for a volunteer in a
free medical clinic offering services pro bono.
Mr. Gekas. Well, your malpractice insurance ought to be very

low then.
Sister Bowman. Did you say our insurance must be very low?

Well, we count a lot on divine intervention. But it is entirely pro-

hibitive for clinics like HealthReach and the Bradley Free Clinic in

Roanoke to be able to afford liability insurance.

Mr. Scott. Notwithstanding the fact that no suits have been
filed—I think that's an insurance question.

Sister Bowman. Assurance or insurance?
Mr. Scott. Insurance.
Sister Bowman. OK.
Mr. Scott. One of the problems that some of us have with the

idea is that you are setting up a dual system. Some who go to get
health care have the, I think it's assurance, that if there is any
negligence, the physician would be responsible. Others who get

health care, the physician, for simple negligence, would not be re-

sponsible. As I understand it, you assume that the organization

would be responsible, and, therefore, the patient isn't paying the

price for this immunity. Is that right?

Sister Bowman. Correct, the patient is not paying the price for

the immunity. If I could proceed with that, the misperception that

a physician may be sued, or any other medical volunteers other-

wise, is the reality, that is, it's harder to correct a misperception

than to change facts. We're dealing here with an access problem.

These bills are designed to help ensure access. Sure, no one has
ever been sued, but I've worked with these people and the dif-
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ference is being able to choose the right to health care. Since there

isn't an issue about a suit, these patients are able to get the access

to health care that they seek. And this way a patient that has un-

dergone treatment and suffers from wanton misconduct or gross

neglect does have the right to sue.

Mr. Scott. But if they had gone to another facility to get health

care rather being relegated to the only thing they can get, they

would have received compensation for simple negligence. If they go

to a free clinic and get poor treatment and si5fer as a result, I

thought I understood your testimony to say that the clinic itself

could be liable.

Sister Bowman. Yes.

Mr. Scott. So that the patient doesn't suffer the burden of hav-

ing to pav for the malpractice without recourse so long as the clinic

itself is liable?

Sister Bowman. Yes. As I understand the bill, that could be the

case.

Mr. Scott. OK And I think that removes the dual standard be-

cause a patient knows when they go to get the service that the

service provider is going to be responsible for their actions, and
they're not a hapless victim with bills that could be forced on them
through malpractice. So the key there is that the organization itself

needs to maintain a situation where they are liable. The volunteer

would have the immunity.
Sister Bowman. If this bill were passed, yes, there would be pro-

tection for the volunteer itself The cost of medical malpractice for

volunteers is very expensive. It's not quite so for the clinic.

Mr. Scott. Well, if the volunteer had immunity but the clinic

were responsible, then we would have covered all of our bases. The
volunteer comes in with the immunity. The patient who is a victim

of malpractice still has recourse. So that everything works out nice-

ly as long as the clinic has the responsibility.

Mr. Hyde. The gentleman's time has expired.

Mr. Scott. Thank you.
Mr. Hyde. The gentleman from Virginia, Mr. Goodlatte. Or had

we gone from you first to Mr. Scott?

Mr. Goodlatte. No. Thank you, Mr. Chairman.
And to clarify what my friend from Virginia has raised, let me

make a couple of points: one, the difference between the Porter bill

and the Goodlatte bill is that the Porter requires the volunteer or-

ganization—and it's broad; it covers all volunteer organizations, not

just free clinics—to have insurance in order to qualify. My bill pro-

tects the volunteer, does not protect the clinic, but does not require

the clinic to have insurance, either. And given the small size and
the small amount of assets of some of these clinics, that is a dif-

ference, and you correctly point that out.

I'd also point out, however, that this is the law in Virginia that

passed into law during your tenure in the Virginia General Assem-
bly. I don't know how you voted on it.

Mr. Scott. I think I even voted for it. [Laughter.]

Mr. Goodlatte. In any event, I'd like to tie the comments from
my friend from Pennsylvania to those of my friend from Virginia

regarding the insurance issue, because I remember from the de-

bate—I may not have the figures exactly right—^but he mentioned



572

Girl Scout cookies and you mentioned how much it costs. The infor-

mation that we got was that the Girl Scout Council here in the
Washington, DC, had to sell 70,000 boxes of Girl Scout cookies in

order to raise the amount of money necessary to pay for their li-

ability insurance just in this particular area.
So it is a very, very serious problem. And I don't know what the

experience is of the Girl Scouts, but from my own information from
the free clinics in my district, particularly the Bradley Free Clinic
which is involved in helping to organize free clinics all over the
country through the foundation that is also located in Roanoke, we
don't know of any instances, but, as I've indicated before, it's really

a problem of who is, as an individual, is going to take the risk to

provide the care that's necessary if they might be that one person
who gets sued and has the very costly expense of defending the suit

even if they are ultimately not found liable or to even face a very
large verdict.

And I think the most important point to make here is that we're
talking about people who in most instances would not get any other
help if they did not have the benefit of free clinics. These are peo-
ple who do not qualify for government programs for the most part.

They are above that income level, but they are just barely aoove
that level, need assistance, and would not get it if we cannot en-

courage good, decent health providers—doctors, nurses and other
people who provide these services—^to give of their own free time
as Good Samaritans, to help people. And under those cir-

cumstances, I think these people deserve that kind of protection.

I'm not sure that light applies to me. I didn't realize I used that
much time.
Mr. Hyde. It does apply to thee; however, I'm sure the gentleman

is near the close of his questions.

Mr. GooDLATTE. Yes, I have one more.
Ms. Franklin, does the Red Cross have free clinics?

Ms. Franklin. We don't have free clinics per se. Needless to say,

when we end up in a disaster situation, we are serving many peo-

ple, a wide variety of people, with needs. We involve a number of

volunteers who come to us with various skills and that happens in

a variety of settings.

Mr. GooDLATTE. So my bill may not serve your needs, but Mr.
Porter's does, and I would add that I'm a cosponsor of his bill and
very much support his. In fact, it may be that some combination
of the ideas of the two would be in order.

I thank all of you for your interest in this important issue.

Thank you, Mr. Chairman.
Mr. Hyde. If I might say to my friend from Virginia, the Red

Cross is one of the great organizations in the world because during
World War II I remember they were there in Manila where I had
been sent and I was trying to locate my brother, who was in the
Phillipines somewhere, and the Red Cross was right there helping
people get together, helping get mail, helping people who were
woimded. And they weren't charging a fee. They did wonderful
work. Of course, the Franciscan Sisters, the Diabetes Foundation,
all of you represent the better side, the better angels of men's na-
ture. The Red Cross was wonderful. I remember them in the years
ago.
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Well, the distinguished gentleman from New York, Mr. Serrano.
Mr. Serrano. Thank you, Mr. Chairman.
Let me, first of all, echo the chairman's comments. It's not often

that a panel composed of groups and representatives of groups that
we can cheer about the work they are always doing, but this is the
case today. So I thank you for your support.
And the more I think about this issue and after reading notes

last night prepared by staff for this hearing today, I realize that
this whole issue of having people volunteer and then find them-
selves faced in situations which come about simply because the/re
willing to give up their time is something that we should try to

change, to protect them; also I know that in many cases the cur-

rent situation presents costs that then leave out a lot of people
from participating in many of these programs.

I had a situation this weekend where my son was in a basketball

tournament, an AAU basketball tournament, and there was a $60
fee, most of which was to protect the volunteers from a broken
ankle, or someone hit by a basketball at the wrong time. And as
I was paying the fee—^by the way it was double elimination; the
team didn't do too well, so we paid for about 2 hours work on Sun-
day, but the intent was correct. [Laughter.]

It dawned on me that a lot of people from the community obvi-

ously could not have their child participate that day because it was
$60 for the weekend. And if you had the one that got bumped off

in two games, it was $60 for a couple of hours.

So I want very much to be supportive of this bill. What I'm ask-

ing you is a strange question perhaps: to help me and help us build

the argument that Mr. Scott was touching on, that this in fact does
not create a double standard for the poor and for certain commu-
nities.

The first question that's going to come to me in the South Bronx,

which I represent, is, "Oh, wait a minute. So you're saying that be-

cause this person is poor he can only get services from volunteers

that can be asked to come here but don't have to answer for their

deeds, whereas the person who can afford to go there will have full

protection." You answered that before, but I want you to elaborate

because that's the part that's going to stick with a lot of people

when we discuss this bill on the floor.

Sister Bowman. I think, if I may begin to answer your question,

and I suppose you may be addressing all three of us, I think that

there is a responsibility for the volunteer organization to make
sure that there is some competency in the volunteers that are pro-

viding service for that organization. I can speak for the free medi-

cal clinics that there is a built-in mechanism for peer review and
quality assurance to make sure that the practitioners practicing

within the scope of their license are adequately credentialed and
that, particularly through the hospitals with which the physicians

are affiliated, that there is an understanding of their quality of

work.
In fact, some of the peer reviews that occur in the clinics exceed

some of that that I see in acute medical care. And having spent a
number of years in that field, I can speak from firsthand experi-

ence. I think that's an important point not to be taken lightly.

24-740 96-19
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Secondly, in terms of the volunteers who might be willing in a
true altruistic spirit to provide their time, talent, energy, and in a
lot of cases financial resources, to expose them, as our h-iend from
the Diabetes Association indicated, is really adding insult to injury.

And I believe that those that we invite to participate in our various
organizations deserve, at the very least, the amount of protection
that these pieces of legislation, not only in the House but in the
Senate, may be able to provide for them.
Ms. Franklin. I would like to echo that, if I may. The respon-

sibility does lie on the organization to a large degree in terms of
how we select the volunteers, how we orient and train them, the
kind of supervision they get, what kind of evaluation they nave
over a period of time. And so I don't know of any volunteers who
come to either fail or create a situation in which the organization
or the individuals whom they help would be worse ofiF than when
they started. That's usually not the motivation that we find. And
I think it does rely, in large measure, on the organization.

Additionally, I would echo what Sister has said in regard to

working to the level of credentialing and licensure, where we have
nurses in particular who are workinp^ in disaster sites or on the
Armed Forces emergency services or m our blood services as well.

They are always signed, if you will, by a licensed physician and
work under that direct guidance. So I think that we have mutual
obligations and that may be a part of your answer.
Mr. Hyde. The gentleman from Tennessee.
Mr. Bryant of Tennessee. Thank vou, Mr. Chairman.
I just wanted to commend the volunteers and the work that you

do and say that these are two very good bills.

Mr. Graham, if you had a quick comment, otherwise I'll yield
back my time after Mr. Graham finishes.

Mr. Graham. I was simply going to make the comment, to fur-

ther answer your question, that to me there's no downside to this

bill. The organizations are still responsible. It's the volunteers who
are off the hook. That to me is the upside and I don't see a down-
side.

Mr. Hyde. I want to thank this very distinguished panel for a
great contribution. We will take to heart your testimony. It has
helped us. And if we have questions, we'd like to submit them in

writing and elicit your cooperation.
Sister Bowman. We'd be delighted.
Mr. Graham. Thank you, Mr. Chairman.
Mr. Hyde. Thank you so much.
The hearing is adjourned.
[Whereupon, at 12:22 p.m., the committee adjourned.]



APPENDIX

Material Submitted for the Hearings

Prepared Statement of the National Structured Settlements Trade
Association

The National Structured Settlements Trade Association (NSSTA) is an organiza-
tion composed of more than 500 members which negotiate and implement struc-

tured settlements of tort cases, including medical malpractice actions, involving per-

sons with serious, long-term physical injuries.

In a structured settlement, a voluntary agreement is reached between the parties

under which the injured person receives damages in the form of a stream of periodic

payments tailored to his or her future medical expenses and basic living needs from
a well-capitalized, finandally-secure institution. Founded in 1986, the mission of

NSSTA is to advance the use of structured settlements as a means of resolving per-

sonal injury tort claims, including medical malpractice claims.

NSSTA appreciates the opportunity to submit this statement to the Committee
today. NSSTA strongly urges that, as part of any medical malpractice reform legis-

lation considered by the Committee that seeks to expand the use of periodic pay-
ment arrangements in malpractice actions by permitting the defendant to unilater-

ally elect to pay damages on a periodic basis, the defendant correspondingly should
be reqruired to provide adequate security to assure that the future damage payments
over tne next 20 or 30 years or life will indeed be made to the seriously, often per-

manently injured malpractice victim.

I. periodic payment arrangements provide important benefits to victims of
MEDICAL malpractice

Payment of damages in a medical malpractice action in the form of a long-term

stream of periodic payments provides important protections to the victim by com-
parison witn a lump sum recovery:

Protection against premature dissipation

A severely-injured person and his or her family often are ill-equipped physically,

psychologically, or educationally to handle the financial responsibilities and risks of

managing a large lump sum to cover a substantial, ongoing stream of medical ex-

penses, such as for the remainder of a paralyzed child's life.

Tailoring payout to the needs of the particular victim

A periodic payment arrangement offers much greater financial certainty than a

lump sum recovery for tailoring the payment of damages to the injured person's on-

going needs for medical expenses, family support, and education.

Avoids shift of responsibility to the Public sector

By avoiding the problem of premature dissipation of a lump sum recovery, the

periodic payment mechanism avoids the ultimate shift of liability to care for a se-

verely-injured person to the public sector in the form of Medicaid or other govern-
ment-subsidized care.

II. ADEQUATE SECURITY NEEDED TO ASSURE FUTURE DAMAGE PAYMENTS TO INJURED
CLAIMANTS

Periodic payment arrangements already are in common use today to resolve medi-

cal malpractice actions by means of voluntary settlements. Congress has specifically

sought to encourage the use of periodic payment settlements in medical malpractice

and other tort actions by enacting section 130 of the Internal Revenue Code.

(575)
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Section 130 of the Internal Revenue Code was adopted as part of the Periodic Pay-
ment Settlement Act of 1982 (P.L. No. 97-473) to provide a mechanism under whioi
badly-iiyured tort victims suffering harm well into the future could receive com-
pensation in the form of a stream of payments from a financially-secure and experi-

enced institution.

In adopting section 130, the clear focus of Congress was on providing maximum
financial protection and security for a victim who has sufTered serious, long-term
physiced injuries. Providing compensation to the victim in the form of a long-term
stream of payments, such as the remainder of his or her life or 20 or 30 years,

meets the mjured person's medical and living needs over time and gutirds against
premature dissipation of the recovery by the victim. However, the long-Uved nature
of the payment stream makes the financial health of the pay or a vital concern to

the iiyured person.
The section 130 qualified assignment mechanism reflects a Congressional reoog^-

tion of the perils of leaving a badly-injured person exposed to the uncertain financial

prospects oi a self-insured tortfeasor or a financially-impaired property and casualty
earner over the next 20 or 30 years. The key feature of section 130 is that it permits
the obligation to make the stream of payments to the injured person to be trans-

ferred, with the victim's consent, from the tortfeasor (or its insurer) to a financially

secure institution. Congress expressly mandated in section 130 that the assignee

must fund its assigned payment obligation to the injured victim from two of the
safest types of investments available

—

US. Treasury obligations or annuities of

State licensed and supervised life insurance companies.
Flexibility for future needs of the injured person exists under the section 130 peri-

odic payment arrangement in the form of a payment formula (agreed upon at the
time 01 settlement) that can incorporate cost-of-living adjustments, stepped in-

creases in payments over time, deferred lump sums, and similar features.

To provide even greater financial security to the iryured victim. Congress amend-
ed section 130 to permit the victim to be given secured creditor status with respect

to these high grade funding assets being used by the assignee to make the p>eriodic

payments.
Accordingly, the section 130 periodic payment arrangements are widely used

today to settle medical malpractice actions.

In other instances, the defendant may choose to purchase and hold the annuity
itself as the funding asset for the periodic payments to the victim. This funding
asset in the defendant's hands may provide less financial security to the iiyured
claimant than a section 130 periodic payment arrangement, depending on the finan-

cial strength of the defendant, because sudi asset would remain subject to the

claims of the defendant's creditors.

III. EXPA^fDED USE OF PERIODIC PAYMENTS UNDER MEDICAL MALPRACTICE REFORM
LEGISLATION—ADEQUATE SECURITY NEEDED TO ASSURE FUTURE DAMAGE PAYMENTS
TO INJURED MALPRACTICE VICTIM

Periodic payment arrangements in medical malpractice actions today are most
commonly entered into by voluntary arrangement of the parties. In the context of
legislative proposals to reform the system for addressing medical malpractice
claims, provisions have been included to expand the use of periodic payment ar-

rangements to resolve medical malpractice actions by permitting the defendant uni-

laterally elect to pay damages on a periodic basis.

For example, medical malpractice reform provisions included as part of the Medi-
care reform legislation considered by the House Ways and Means and Commerce
Committees in the last session provided that the defendant may not be required to

pay more than $50,000 in future damages by means of a single, lump sum payment,
out instead shall be permitted to make such payments on an appropriateperiodic
basis as determined by the adjudicating body. (H.R. 2425, Sec. 15312(0). Tnis pro-

posed periodic payment provision did not expressly require a defendant obligated to

make period damage payments 20 or 30 years or more into the future to provide
any security to ensure that these decades of future damage payments will be made.
As indicated above, the medical malpractice victims receiving periodic damage

payments under current practice have suffered serious, often profoundly disabling,

physical iiyuries. Because of the grave, ongoing nature of their injuries, these vic-

tims often are unable to acquire anbrdable health insurance. They depend very
heavily—oflen entirely—on these periodic payments to fund the substantial, ongoing
medical expenses as well as basic living expenses. Under current practice, the peri-

odic payment arrangement is negotiated hy the parties at the time of settlement to

ensure that the victim does not outlive his or her compensation, as illustrated by
the case of malpractice victims who are children requiring care over a remaining
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lifespan of 60 years or more. Equally compelling is the need for flnancial assurance
to the victim that these crucial damage payments will be made. Under current prac-

tice, the section 130 qualifled assignment mechanism adopted by Congress provides

that vital financial security.

This need for flnancial security for the iiyured victim is even more compelling
where the periodic payment arrangement can be mandated at the defendant's direc-

tion, rather than by voluntary agreement of the parties as under current practice.

Accordingly, NSSTA strongly urges that, under any provision of medical mal-
practice reform legislation enabling the defendant to elect to use periodic payments,
the irnured malpractice victim should be permitted to request that the adjudicating
body direct the defendant to financially assure the future payment of sucn periodic

damage amounts by means of a qualified assignment of the periodic payment liabil-

ity as described in section 130 of the Internal Revenue Code, acquisition of an annu-
ity issued by a state licensed and regulated life insurance company or U.S. Treasury
obligations to fund the defendant's future obligation to the victim, or comparable se-

curity. In this way, a malpractice victim who nas sufiered serious, permanent inju-

ries would be protected during the lengthy term over which he or she will receive

compensation for those injuries.

CONCLUSION

In summary, any periodic payment provision included as part of medical mal-
practice reform legislation that would permit the defendant to unilaterally elect use
of periodic payments should provide corresponding financial protection for a badly-

iiyured medical malpractice victim by permitting the victim to request that the ad-

judicating body direct the defendant to undertake a section 130 qualified assign-

ment, to purchase an annuity or Treasury obligations to fund its future damage ob-

ligations, or to otherwise assure the mture payment of such periodic damage
amounts.
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STATEMENT OF MURRAY E. FOX. M n.

Mr Chairman, my name is Murray E. Fox, M.D. I am a co-founder and the medical

director of a 240 member Independent Practice Association located in North Texas. I appreciate

the opportunity to submit this statement for the Committee on the Judiciary's consideration in

its mark-up of H R. 2925. the Antitrust Health Care Advancement Act of 1996.

Our IPA was ixKorporated in 1986, and has been providing patient care in North Texas

for the last 10 years. Our member physicians provide care under contracts to approximately

250,000 individuals in North Texas. We have physicians in primary care and forty six (46)

different specialties, and provide virtually the entire range of physician services available in our

geographic area.

A year or so ago. our physicians began discussing the possibility of forming a larger

organization to broaden our network, increase our ability to contract fur managed care contracts,

and prepare our physicians for capitation through education and evaluation of encounter data.

We had discussions with hospitals and other entities in the Dallas/Ft Worth area, but our goal

of forming a physician owned and directed network was one we were not willing to sacrifice.

We eventually decided to form a new entity which would broaden the geographic coverage of

our physicians, making us more attractive to governmental and pnvatc payors. We also decided

to form a management company which could, on our behalf, negotiate, manage and administer

the managed care contracts. Managed care contracts are increasingly complex, and often r\in 30-

40 pages in length. Not only is it cost prohibitive and inefficient for both parties for individual

physicians to evaluate and negotiate individual managed care contracu. but individual doctors

Page 1
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simply have no real ability to effectively negotiate contract tenns. Sole practitioner negotiations

often becomes a "take it or leave it" proposition.

As the committee probably is aware, compiling and assessing outcomes data and expense,

utilization, and revenue data on a current basis is critical to successfully competing in the

managed healthcare market. We believe forming our own management company will enable us

to do so, the result of which will be an enhanced ability to deliver quality patient care efficiently

and economically.

Although our physicians are willing and intend to eiuer into capitation contracts. Texas

does not yet have a high penetration of HMO capitation contracts. We realize that it will take

some period of time to develop a substantial capitation contract base, and in the meantime we

intend to continue developing discounted fee for service contracts.

In attempting to raise fiinds from prospective members for the new network entities, we

have been frustrated with the FTC interpretation of the antitrust laws. As we understand the

FTC's position, for those contracts which are not capitation contracts, physicians must share

"substantial financial risk" in order to be able to negotiate and perform under those conuacts

without risk of violating the antitrust laws. The FTC asserts that substantial financial risk

amounts to approximately a 20% withhold in the payments that a network receives from each

payor. Since the network would already be discounting its services to the insurarx:e companies

and HMO's with which it contracts, in order to be more attractive and provide a lower cost

alternative for those payors and their insured population, you can understand why the physicians

would be very reluctant to withhold an additional 20% of an already limited payment. It has

been extremely difficult to convince prospective members of the necessity of this withhold, and

Page 2
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thus we face a Hobson"s Choice of putting together a pro-corn stitive. less costly physician

network that will meet the needs of payors and patients (yei potentially facing substantial

antitrust exposure), or putting together a "safe" network that does not effectively meet the needs

of payors, or is so unattractive from a business standpoint to the physicians that we find it

virtually impossible to attract the requisite number of physicians to form a competitive network

I agree with Congressman Hyde that the current interpretation of the antitrust laws by

the Federal Trade Commission and the Department of Justice provide an "arbitrarily narrow

defirution" of the type of integration that would be permitted by physician networks. Our

network is substantially integrated, yet sharing "substantial financial risk" in the fashion

proposed by the FTC imposes a substantial burden and puts a severe chill on our ability to

attract competent physicians. We support the intent and content of H.R. 2925, and hope that

the Committee will pass the legislation subsUntiaily in its current form. We also urge the

Committee arxl Chairman Hyde to push for early floor consideration of the legislation so that

legislation might be enacted in the current session of Congress.

Finally, Mr. Chairman, let me make it plain that our IPA supports the purposes of the

antitrust laws and is not seeking a way to evade the legiiintate scope of such laws. We believe,

however, thai the current narrow interpretation of century old laws by the FTC and the

Department of Justice make it very difficult to put together a pro-competitive network of

physicians and ancillary health care providers without facing substantial antitrust exposure. We

find it ironic - and troubling - that physicians who are trying to provide a less costly, more

patient-friendly health care alternative which would have a pro-competitive effect on the North

Texas market, could be found to violate the antiinist laws The consumers want these networks,

Page 3
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the empl -ycrs want the networks, the payors want these networks, and the physicians want to

participate in these networks • provided they can do so without incurring unnecessary legal

exposure or receiving an arbitrarily low payment amount for their services We believe utilizing

a rule ot reason analysis for provider sponsored networks will promote their appropriate growth,

while preserving the public's interest in the legitimate enforcement ot the nation's aiuitiust laws.

Thank you for the opportunity to present our position to the Committee.

Page 4
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statement

of the

American Society of Internal Medicine

to the

House Judiciary Committee

on

H.R. 2925, Antitrust Health Care Advancement Act of 1996

for the

Record of the February 27-28, 1996 Hearing

Bacl<qround

The American Society of Internal Medicine, representing the nation's largest medical specialty, is

pleased to submit this statement of support for enactment of the Antitrust Health Care Advancement Act

of 1996.

H.R. 2925 would amend antitrust law to permit qualified Health Care Provider Networks (HCPNs) to

engage in conduct that would allow them to compete-on the basis of price, quality and service-with

other health plans, including insurance-sponsored plans. The bill would allow the following conduct to

be evaluated on a case-by-case rule of reason standard:

exchanges of information between one or more health care providers relating to costs,

sales, marketing, profitability, or fees for any health care services if the exchange of

such information is solely for the purpose of establishing a HCPN and is reasonably

required for such purpose

the conduct of a HCPN (including any health care provider who is a member of such

network and who is acting on behalf of such network) in negotiating, making or

performing a contract (including the establishment and modification of a fee schedule

and the development of a panel of physicians), to the extent such contract is for the

purpose of providing health care services to individuals under the terms of the health

benefit plan and

the conduct of any such member of such network for the purpose of providing such

health care services under such contract.

Such conduct would no longer be deemed illegal per se, but would be judged on the basis of its

reasonableness, taking into account all relevant factors affecting competition in properly defined

markets.
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Current antitrust statutes inhibit tine ability of pliysicians and other "providers" to form networks to

compete with HMOs and traditional insurers by considering certain conduct-such as any discussions of

price among competitors--to be a "per se" violation. Conduct subject to the per se rule s considered to

be automatically illegal, even though the conduct might have been found to be pro-competitive had the

individuals involved had an opportunity to prove that the conduct involved did no harm and In fact,

enhanced competition.

Given that the purpose of antitrust law is to assure that competition is not reduced due to unfair

business practices, ASIM believes that it is essential that Congress re-examine and modify antitrust

laws that in fact are having the opposite effect of inhibiting competition and innovation in health care

delivery. H.R. 2925 would nof allow physicians and other providers to engage in conduct that unfairly

reduces competition, such as price fixing designed to drive up fees or boycotts. Rather, it would simply

allow such conduct to be evaluated on the basis of "reasonableness." If the conduct was found to be

reasonable-that is, it did not reduce competition or it enhanced competition-it would be permissible. If

the conduct was found to be unreasonable and anti-competitive, however, it would be illegal-just as it is

under current laws.

Why H.R. 2925 is Needed

What H.R. 2925 would do is allow physicians and other providers to make the business decisions

needed to compete in the market. Formation of an HCPN typically requires that physicians be able to

exchange information on prices, profits, sales and other financial matters that have a direct bearing on

whether or not the network will be viable. Because such conduct is today considered to be a per se

violation unless the providers in the network fully share in the financial risk of delivenng services, many

HCPNs are never able to get off the ground. HCPNs also have a legitimate need to negotiate with

health benefit plans on the payment schedule for their services and other terms of their contract with the

benefit plans. Such negotiations can serve a pro-competitive purpose. For example, the HCPN and the

health benefits plan might agree on a fee schedule that undercuts those of competing provider

networks. Or the HCPN might negotiate for modifications in the fee schedule that would re-allocate

payments toward pnmary care services, thereby creating incentives for pnmary care physicians to

participate in the plan.

Given the fact that conduct found to be unreasonable and anti-competitive would continue to be illegal,

ASIM does not understand the argument proffered by some that enactment of H.R. 2925 would "gut" the

antitrust laws and/or drive up costs to businesses and patients. We suspect that the opposition to H.R.

2925 is driven largely by special interest groups that wish to maintain the competitive advantage given

to insurance-sponsored organizations under current antitrust laws. They do not want to compete with

HCPNs because they fear that HCPNs will be able to deliver higher quality services at lower cost to

patients.

Although ASIM strongly believes that the argument that H.R. 2925 would gut the antitrust laws and

drive up costs is groundless, we do believe that the insurance industry does have reason to fear that

competition from HCPNs would reduce its market share. The reason is that well-run HCPNs can

provider better quality of services at lower price than insurer-controlled health plans.

Benefits to Patients of HCPNs

If Congress agrees to modify antitrust and other laws that make it difficult for HCPNs to enter the market

to compete fully with insurers, patients and purchasers will be the ones to benefit. HCPNs have the

potential of:
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1 Providing services at much lower administrative costs than insurer-controlled plans and

traditional HMOs . By contracting directly with HCPNs, purchasers can cut out the insurance

middleman that drives up costs. Recent re oris in the news media have demonstrated how
excessive administrative costs incurred by many conventional HMOs-including executive staff

salaries that far exceed those of other industries of comparable size-are diverting dollars that

could be used to improve service, provide additional benefits, or lower premiumr charged to

purchasers. Physician-run networks offer the potential of substantially reducing the dollars

wasted on administration.

2 Because physicians in HCPNs establish the qualitv, credentialing. physician performance and

utilization review rules, they are far more invested in controlling costs and improving quality

than under arrangements where such rules are imposed upon them by insurance companies

and non-physician health plan administrators . Conventional HMOs and insurance companies

often view the physicians who participate in their plans as adversanes who need to be

monitored and controlled, rather than as full partners. As a result, the physicians who
participate in those plans do so reluctantly and are not invested in seeing the plan's rules

succeed. By comparison, because the participating physicians in HCPNs will themselves make
the rules governing clinical decision-making and quality issues, the rules will have credibility

with them and the physicians will be personally invested in seeing them succeed.

3. Because HCPNs are typically based in the community that they serve, thev are likely to be

more responsive to community needs than insurance-controlled health plans that are owned
and run by a corporation that is located elsewhere . Patients who receive care from HCPNs
know that the doctors and hospitals in those plans are from their own town or city, and therefore

would be more likely to put the community's needs above other considerations.

4. Professional ethics will balance cost containment in HCPNs . Conventional HMOs and
insurer-controlled health plans control costs by cutting fees and reducing the services provided

to patients. While some of the services that are eliminated may be ineffective, marginal or

unnecessary services, the potential exists under conventional HMOs and insurer-controlled

plans for patients to be denied access to services that would benefit them. This is less likely to

be the case with HCPNs, since HCPNs would be njn by physicians who are obligated to follow

an organized professional code of ethics that would preclude them from imposing rules or risk

sharing arrangements that would compromise care.

The bottom line is that well-run HCPNs have the potential to offer better service at lower cost than other

health plans. Not all HCPNs, of course, will necessarily be able to provide better care at lower cost than

conventional HMOs and insurance companies. But many will, if given the chance to compete in the

marketplace. Conventional HMOs and insurance companies will also have an incentive to Improve care

and lower costs, especially inflated administrative costs, if forced to compete with HCPNs.

Many business groups are already discovering the benefits of contracting directly with HCPNs. The
Business Health Care Action Group (Minneapolis) is in the process of initiating a program whereby the

employees of companies included in the group would choose among "care systems" run by primary care

physicians. The Central Florida Health Care Coalition directly contracts with hospitals and physician

networks According to Coalition President Becky Cheney, 'Our (the coalition's] goal is to contract for

medical services ourselves and use the plans as third party administrators, not as negotiators . .

.

because when they negotiate, they take a little bit from us and a little bit from providers." The Houston

Health Care Purchasing Organization contracts with 70% of physicians and most area hospitals Ralph

Smith, the organization's President, has been quoted as saying that direct contracting with providers

has claimed savings of 35% of health care costs from better quality controls and limiting insurers to
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claims processing. Although these Initial efforts are promising, antitrust laws and state Insurance

requirements continue to represent substantial barriers for these and other business groups that wish to

contract directly with HCPNs.

Conclusion

Antitrust laws and state insurance requirements that inhibit HCPNs from entering the market must be

changed in order to bring about the competition needed to bnng about better care at lower cost.

Enactment of the Antitrust Health Care Advancement Act of 1996 will be an important step toward

achieving this goal.
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CAP: State's Landmark Malpractice Limit Is Assailed
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Statement of Hon. Andy Jacobs, a Representative in Congress From the
State of Indiana

Mr. Chairman, I am pleased to have the opportunity today to submit this state-

ment to the Committee regarding the use of structured settlements in medical mal-
practice actions.

I have authored a series of measures adopted by Congress over the last decade
and a half to encourage the use of structured settlements for tort victims suffering

ghysical injuries, dating back to my sponsorship in 1982 of the Periodic Payment
ettlement Act that enacted section 130 of the Internal Revenue Code. This tax code

provision enables a badly-iryured tort victim, including a medical malpractice vic-

tim, to agree to compensation in the form of a series of periodic payments tailored

to his or ner specific medical and basic living needs and then to have the financial

security and protection of receiving those periodic payments from an experienced
and strong financial institution.

Mr. Chairman, I have seen firsthand over the course of my longstanding involve-

ment with this issue the benefits that a structured settlement can provide. Families
are relieved of the crushing financial burden of caring for a paralyzed loved one for

decades into the future. Parents of brain damaged chfldren no longer face the worry
of those children's care after the parents are gone. The flexibility with which the
periodic payments can be tailored to the individual's needs enables these victims to

receive rehabilitation and where feasible education that provide an opportunity for

hope for the future.

Since these victims receive their structured settlement payments over a period of
as much as several decades or more—particularly in the case of children—it is cru-

cial that these payments be made by a financially experienced and secure institu-

tion. That is why the tax code provision requires that tne structured settlement pay-
ments be funded by annuities from life insurance companies regulated by the state

or U.S. Treasury obligations—two of the most secure funding sources available.

I call the Committee's attention to the fact that structured settlements already
are in widespread use today to resolve medical malpractice actions. These struc-

tured settlements are entered into by voluntary agreements of the parties on the
schedules of payments and the funding sources. I understand that medical mal-
practice reform legislation may come before the Committee and that the legislation

may include a periodic payment provision under which the defendant in a mal-
practice case could elect on its own to make the damage payments on a periodic
oasis. If that is to be done, it is imperative that the malpractice victim be protected
and that adequate security be provided by the defendant to ensure that those dec-
ades of payments upon which these victims depend will be made. I believe that a
qualified assignment of the periodic payment liaoility from the defendant to a finan-

cisdly strong institution as defined under Internal Revenue Code section 130 would
provide such security, just as it has in the thousands of structured settlements of
malpractice cases that have been undertaken in the last decade and a half

Accordingly, I strongly urge the Committee in considering any periodic payment
provision as part of medical malpractice reform legislation, to include a reauirement
that a defenaant who chooses to render payment of damages on a periodic oasis pro-

vide adequate financial assurance to the malpractice victim that the payments will

be made.
I would be happy to work with the Committee to address this concern and to build

on these years of success in using structured settlements to resolve medical mal-
practice actions and properly compensate the injured victims.

Thank you, Mr. Chairman.

Statement of Jeannine Faubion, International President, General
Federation of Women's Clubs

On behalf of the General Federation of Women's Clubs (GFWC), I would like to

express appreciation to Chairman Hyde and the members of the House Judiciary
Committee for holding this hearing and affording me the opportunity to submit tes-

timony in support of H.R. 911, the volunteer Protection Act.

As the International President of GFWC, the world's oldest and largest organiza-
tion of women volunteers, I speak for nearly 300,000 members across the United
States who are concerned that the threat of liability may soon outweigh the benefits
of service. Today's hearing on the Volunteer Protection Act of 1995 comes at a time
when the nation looks increasingly toward its citizens to meet community needs. In
answering this call to action, volunteers must be assured of protection against liabil-

ity. Volunteering must not be at the risk of personal and family assets.
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For more than 100 years, GFWC members have met the most pressing needs of

the nation's communities through volunteer service. With its broad-based network
of community activists, GFWC has marshalled resources successfiiUy to tackle the
issues that affect the lives of women, children and families. In 1994 alone, GFWC
clubs reported more than 10 million hours and $17 million donated to approximately
170,000 volunteer projects nationwide. Projects include literacy training and
mentoring, child abuse prevention, care of the elderly, environmental education and
conservation, substance abuse prevention, support of the arts and more.
As a nation, we must make every effort to encourage more people to give of their

time in volunteer service if we are to attempt to meet the growing needs of commu-
nities in this country. Particularly as the feaeral government and state governments
look to reduce government services, charities will be looked to for increased partici-

pation and efforts. It would indeed be regrettable to lose the talents and energies
of even one volunteer to the fear of liability.

An example involving a club in New Yoric demonstrates both the reality of volun-

teer liability and the elTects the perception of the liability threat has on the recruit-

ment of volunteers. A GFWC member in New York agreed to serve as chair for a

summer festival, a community tradition, which included a hot air balloon launch.

During the festival, an experienced balloonist assisting in the launch stepped into

a hole on the field where the launch was taking place, breaking her leg. Subse-
quently, the injured individual filed suit, naming as defendants the town, the village

and the GFWC member serving as festival chair. Fortunately the suit against all

parties was eventually dropped. While our volunteer suffered no financial loss, the
town lost the enjoyment ot the festival for several years, as no one was willing to

assume the risk of liability for organizing the event.

To stem the steadily decreasing numbers of volunteers, the Federation joins our
colleagues on the National Coalition for Volunteer Protection in supporting enact-

ment of H.R. 911. We look for a national standard of protection addressing and cor-

recting for the sometimes select and narrow protection offered via state legislation.

Federal guidelines would provide consistent and comprehensive protection for volun-

teers while allowing states the fiexibility to address needs specific to their own vol-

unteers.
As one of the Federation's legislative priorities, our grassroots membership has

mobilized around the passage of the Volunteer Protection Act of 1995. It is our hope
that the United States Congress will take the necessaiy steps to protect American
volunteers—prot-3ction vitally needed if GFWC is to eftectively serve the commu-
nities of this countiy.
The members of GFWC congratulate Representative John Porter for maintaining

his commitment to our nations volunteers. He has brought the volunteer liability

issue to the attention of the nation. I hope, as do all our members, that we will see

passage of the Volunteer Protection Act auring the 104th Congress.

Thank you for the opportunity to submit this testimony.
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My son, Te-jen was a victim of HMO.

Oct. 12, 1984 - Nov. 17, 1995

1/

1 1

When Te-jen drew this picture, he said:

"Mom I wish everybody can protect wild animal life."

But who respects and protects his little life?
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ANOTHER VICTIM! WHEN WILL IT STOP?

My son, Te-jen, was a victim ofHMO He passed away on November 17, 1995 I know

there is nothing I can do to bring him back into my arms The sweet memory of my son still

remains clearly in my mind, but that is the only thing that is left — just a memory Although I

have already lost my child forever, I am writing this letter to prevent further suffering and

deaths of more innocent American children. This is my sole purpose and go J. If 1 am able to

achieve this by helping just one person, then I will know that my son did not die pouitlessly Only

then will my heart be at peace

When Te-jen first became very ill at Denver on a vacaticxi in September, he was sent to

Kaiser at Denver by his aunt The Doctor mistakenly diagnosed him as having mountain sickness

After he came back to the LA on Sept. 30, I took him to Kaiser facility on Sunset Blvd in LA He

was diagnosed with leukemia Many things are still unclear to me Most of those are the actions of

my son's p«liatnc doctor at Kaiser 1 still can't understand why he did the things he did In early

November when 1 found my scsi started to have blood in his unne, I asked the pediatnc doaor to

ask an urologist to check my son's kidneys But he never did Several days later, he told me that

my son's kidneys had failed I asked him to have dialysis for my son But he didn't (later 1 found

Kaiser don't have dialysis machine for children) Why did the Kaiser pediatric doctor have to

wait for several days to send my son to the Children's Hospital for dialysis?

On November 15, before my son was transferred to the Children's Hospital, the pediatnc

doctor at Kaiser said to me, "Everything is under control' Just his kidneys have failed We will

transfer your son to Children's Hospital for dialysis After three to five days, everythuig will be

fine and he will come back to Kaiser" But I later found out that this was nothing near the truth If

It were, how come when we arrived at Children's Hospital (which is only one nunute's driving

distance from the Kaiser), the doctor told me that all ofmy sen's organs had already failed and he

would die that night or within 48 hours ** Why did the pediatric doctor at Kaiser not know this?

The reason is very simple. It is because the doctor never examined my son thoroughly. During

my son's 37 days staymg in the PICU of Kaiser, the pediatnc doctor only touched my son once.

That time was on October 3rd, when he wanted to get a catheter into Te-jen 's vein, he used

an adult size tube, and tried to msert it into my son's ri^t groin After several crude and

unsuccessful attempts, they decided to try the left groin Agam, they forcibly inserted the tube into

the left groin. In the whole process, my son had a lot of pain, and kept asking **Mom, when

will it be done?'" I wondered. If the adult size tube didn't fit into the vein on a little boy's right

groin, why would it fit into the vein on his left groin? But they believed it was successful on the

left groin When they started to process the leuko pheresis, my son felt great pam in his stomach

and cned After 1 insisted the doctor come for an examination, the resident doctor found from the

X-rays that the tube had stabbed through my son's stomach blood vessel, projected out about

two to three inches, and damaged his peritoneum. My son started to bleed. The resident

dortor tned to pull out the tube to get it mto the correct position, but he didn't succeed He said,

"Wait for the pediatric doctor to decide what to do tomorrow ." From that day on my son had

a lot of pain m the area of his stomach where it was wounded by the tube

In order to permanently keep this tube m the fixed position, he wanted to put two sutures

on my son's leg without using any anesthetic. I begged and pleaded with hun to administer

anesthetic first But he said somethmg that still haunts me He said, "Since your child has
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leukemia, he is already going to suffer and face greater pains than this. If you won't even

allow him to withstand this pain, you are spoiling him too much!** 1 fett. What inhumane

words he saidi Finally, he gave Te-jen only a little dose of pain loller But my son still had

feeling Te-jen and I asked this doctor to administer a hi^er dosage of the numbing solution or

wart longer But another doctor said, "Just suture it' Don't wart," and then he started to suture

hun. 1 will never forget my son's painful scream I felt helpless and heartbroken that 1 couldn't

help my son The thing that hurt me i ^ost was that my son was tortured and thus suffered a lot

of pain. He lost a lot of blood. The second day when the pediatric doctor came m, he said it

wouldn't work. They then pulled out the tube Why did they have to try use an adult size

tube for my son? Why did they let my son suffer two day's pain and ill treatment for an

invalid process? Then they decided to do the Leuko Pheresis manually I really don't understand

Since they don't have the machine for children, why didn't they transfer my son to Children's

Hospital. Or^ if they wanted to save money, then why didn't they do it manually at the

beginning? Why didn't they take X-rays before they put m the catheter'' They should have to know

how far to insert the tube so they wouldn't mistakenly put it mto his pentoneum

In early October, my son couldn't pass his unne and we requested several tunes that the

pediatnc doctor give hun the diuretic drug. 'Lasix' The doctor said, "That medicuie only makes

you thirsty Why not druik a lot of water''" The doctor didn't give my son any medicuie My son

trusted the doctor's words and drank a lot of water, but he felt more uncomfortable and cned The

pediatnc doctor still didn't give hun any care Later on, the Hematology doctor came to check my
son and asked the nurse to uisert the tube to my son's unnary duct unmediately to help release his

unne The faa is, 'Lasix' doesn't make patient thirsty, it only helps them to pass unne Does the

doctor have the right to cheat a 10-year-old child, and let him suffer more pain? Should any

humane doctor neglect his patient, thus causing the kidney mfection to get worse''

Another thuig 1 still wonder about How come there is only a resident doctor on call in

the Intensive Care Unit from 5:00 PM to 9:00 AMI on weekdays and all day on weekends?

One tune 1 saw my son's blood pressure was 28 I begged care for my son, but they told me that I

had to wait for the resident doctor After 30 minutes the resident doctor came He didn't know

what to do, so he tned to find out from a book In such a critical situation, how long do I have to

wait before a doctor decides to amve and knows what to do''

Once one of my fhends visited my son while my son's white blood count was very low

My fhend saw one patient coughmg severely The patient was placed in the open space without

partition, just m front of the door to my son's room When my fhend asked the child's mother

what kind of problem her child had, the mother said the child had pneumonia Why did Kaiser

expose my son to the dangerous area while my son wasn't unmune from infection'' I wonder why

the Kaiser PICU doesn't have isolated rooms for the patients who really need to be protected

from getting infection? Don't they know that the mfectiwi would cause the death of Te-jen''

After we amved at Children's Hospital, we saw their facilities We finally understand that the

PICU of Kaiser is not really qualified as an intensive care unit, because it does not have the

capability to do the function of uitensive care for patients We are very regretful and sorrowful

that we let my son receive medical treatment at Kaiser. But it was already too late.

Many tunes the monitor for my son showed abnormal figures I asked for the attention of

the people in the mtensive care unit They said that the monitor didn't work correctly How could

they just use the unreliable monitor all the time?
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Te-jen later developed venous stasis and blisters He needed a special bed and a skin

specialist to take care of his blood circulation and skin problems But the pediatnc doaor didn't

request these facilities for my son, until one of my fnends who has nursing expenence told me to

ask for these facilities Had I not had my friend's suggestion, would the pediatric doctor just

let my son suffer many problems without doing anything?

On November 10, in the morning my son used his gesture to tell me that he couldn't hear

out of his nght ear b the afternoon he indicated that he couldn't hear out of the left ear Later in

the afternoon I tned to communicate with my son by writing He indicated to me that he couldn't

see His tears were on his eyes He tned to touch my face I begged the doctor to do something for

my son He told me it was normal, because the medicme caused these problems But 1 saw my son

getting worse day by day After November 12 my son never woke up Why did they never try to

find out the real reason which caused these problems'' They know that the California lav* will

protect the hospital and doctor. Few lawyers like to take this kmd of complicated case Even

though my son was tortured and sacrificed his precious life, I can't do anything to the

hospital and doctors who do not respect patient's life. I will never forget my son looking at me

with his distressing and irresolute eyes and askuig mom to help him Now 1 only can live \Mth the

guik and gnef that 1 couldn't help my son

I wonder, even though my son had leukemia, does that give the doctor the right to

abuse him and cut his life shorter than he should have? Does that give the doctor a reason

not to give my son appropriate care and treatment? Would that be true what the Kaiser people

told the T\' reporters later that Kaiser already gave Te-jen the best treatment'' My son loved his

life and enjoyed ever\ second of it I tned my best to take care of him. even soaking my hands in

very hot water until it hurt my skin, because I wanted to warm his cold hands with my hot hands 1

know my son fought as hard as he possibly could But in the competition between life and death,

sometimes the strong will and spint of a young boy just isn't enough We needed the doaors help

to save my son's life But in this case we had only unprofessional and negligent help

Although I want to get my point across, I don't want to discredit Kaiser Permanente as a

whole There are a few doctors that are very nice and canng They encouraged my son to keep

going Therefore, I want to take this opportunity to thank them Dr. Hiatt, his Surgeon: Dr.

\ adakan and Dr. Goodman, his Hematology Doctors; and many nurses that were kind to him.

In this letter, 1 have only expressed a few of my hidden pams I hope this letter can urge

the relevant organizations to promote the evaluation of the quality of hospitals Let ever\t)ody

can select the best medical insurance For the benefit of patients, we need a powerfiil organization

to take patients' complaints mto actual legal aaion This organization should be able to track the

hospitals' operations and to ensure that proper medical procedures are being followed The

medical malpractice of hospitals and doctors should not be immune from the law The rights of

the patients need to be protected so that lives can be saved.

May God be v.nth my son, Te-jen, and the other victims'

Sincerely,

Susie Chung (805)045-5182
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Susie Chung

45217 Saigon Avenue

Lancaster, CA 93534

(805)945-5182

WHERE IS THE PATIENT'S RIGHT ?

In 1992, I had pain in my breast I visited my doctor at Kaiser and made a repeated

requested for a mammogram But the doctor rejected my requested After I kept

asking for two years, finally the doctor reluctantly let me to have a mammogram.

The results of the mammogram and biopsy revealed that I had breast cancer. I had to

have surgery of Modified Radical Mastectomy The pathology report confirmed

that my breast cancer was in stage 2B, with lymph node invasion. I became

upset about the delay in diagnosis. I felt helpless and depressed I could not help to

let my heart calm down. Since I could not release my angry to my doctor, I went to

see psychiatrist for help.

To my surprise that the psychiatrist only spent a few minutes with me and

treated me as a mental patient. The psychiatrist called some people to tie me down

and sent me to the mental hospital in Los Angeles They didn't listen my explanation

and request at all My heart hurt seriously. I could never forget this treatment in my

life.

On July 7, 1995, I went to UCLA for a second opinion. The doctors there told me

that I should have had 35 radiation treatments. But the doctor at Kaiser never told me

I had that option.

In my family, we have two victims out of three members under medical

treatment by Kaiser hospital within one year. Our beloved son, Te-jen, already

passed away. How many victims do there have to be before something is done

about this?

I am looking for justice to support the patient's rights. I feel like an abandoned

dog. Who care about us?

Sincerely,

Susie Chung
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Statement of the Godfrey Family of Quartz Hill, CA

God is my refuge and my strength or I would not be alive to-day, and as such,

I have been able to outline my horror story in "HMO RUNS WILD." I know for sure

my HMO has no soul, as will you when I have detailed the crimes of this HMO.
I am searching to see if my State and my Country has any soul left, or have HMO's
sucked it all away, and left no human decency or dignity in America. Perhaps when
I finally find an answer, my soul too can be at peace. I am going to detail my stoiy

in chapters, so that perhaps America will see the need for immediate action to pro-

tect its citizens from [HMO] people like this.

As I begin this project it is 2:20 in the morning, and my mind drifts back to those

two years of suffering where I walked the floors, not able to sleep, not able to lie

down—sitting propped up to sleep, as I look at my husband unable to lie down
today, and hear his labored breathing. I know I will never be able to forcet my or-

deal, as it is brought to my mind every hour of every day. As my mind drifts back

I can see myself going from room to room trying to find a place where I could rest

and sleep a little. Every night I would move to the sofa, or to my dauditers room

where I would cough and everyone would be wok en up. Then I would move into

the extra bed in my sons room; I was on the move constantly, not sleeping and con-

stantly coughing. I was Uke a zombie.

My days were as bad as my nights, and I watched helplessly as my business I

had built for eight years slipped away. I had become totally irresponsible and busi-

ness associates who had known and respected me for years could not tolerate my
behavior, as I would be just too sick and I would not akovr up for assignments re-

peatedly. Professionals I had known for ten and more years shunned me. I spent

my days crying and trying to rationale why someone who had everything to live for

was depressed. I had serious mood swinra, I also complained to Cigna doctors about

this but my complaints were ignored. The constant courfiing was an embarrass-

ment, as it wasnt like a cough but like a dog bariting. f lost control of urinating,

and when I walked I would have to stop and cross my legs to stop from wetting

myself. I seriously considered ending my life. Little did I know I was suffering from

a very rare tumor that was connected to my nervous system and was causing all

these problems. ,.,..., . r ir t

As a mother and a wife I became non-existent, and this is the part ol my Ule i

feel the saddest about as I will never be able to bring bade the time I lost with nw
children. My son was only seven years old and I lost all the joy of his early child-

hood years. I had just been married a little over two years, and my husband has

assumed the role of Mr. Mom. My marriage and my family Ufe was completely shat-

tered. Everything else I lost can be bou^t back with money, but to repair a fanuly

shattered is a much harder task. Almost impossible.

I remember clearly when I went to see the doctor in May. I told him I cannot

go on any more; I was physically and mentally exhausted; my back hurt and every-

thing hurt. He put me on disabiUty for six weeks. As I reflect on all my symptoms,

I am confident when I say they are either not doctors, or they knew what was wrong

with me all the time, and they were going to let me die. How could doctors ignore

all my complaints All my hair was falling out, the whole left eyebrow fell completely

out, the constant coughing, the repeated phenomena, not to mention the x-rays that

showed the tumor. It is unfathomable to me that they did not know I was ill. It

is obvious to me that all along they knew what they were doing. Why did they with-

hold my x-rays, telling me they were lost, and to try to do to me what they did is

the first of many criminal acts perpetrated against my family., and should be pun-

Finally I would like to present two theories in this first leg of my journey, either

way these people have committed criminal acts. When one has a nodule oon a lung,

the acceptable treatment is removal or CAT scanning every ninety days. They con-

tend they missed the diagnosis. I contend one of the following:

1. In my medical records they documented a IVi cm nodule on my right lung.

The handwriting that documented this is different from the rest of that medical

record. They sent me to an aflUiate who placed the problem in the right lung

that they said should be checked in 90 days. I contend that they forged my med-

ical records to make it look Uke they had told me, and in their haste they placed

the tumor in the wrong lung. It is also quite evident, had they documented this

prior, then they were not providing an acceptable standard of care in the com-

munity, by not monitoring it every 90 days. By the way the tumor was in my
left lung.

2. My other theory is, with the Cigna Director calUng me at home at ten at

night to tell me my left lung was fine, and that there was only scarring and
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fatty tissue on my right lung, that they were not going to treat me and let me

Finally, and with a stroke of strange luck, I was able to obtain all my x-rays. It

is strange that when I took these x-rays and CAT scans to independent doctors, 1

was able to get an inmiediate diagnosis. ., j +

In my mind, and it wUl probably never change, when a medical provider does not

furnish needed life saving treatment, and the patient dies as a result of this then

that orovider should be brought before a criminal court as opposed to just taang

an amninistrative review.

) GoOlfey cs unrappy wiUi the care sr>e received at Cigna, where he3"rvca;e professionals (aJed to notice a tumor m nei lung

^oman upset by failure to notice tumor
y Edmund Sanders
ii/y A«M SuJJ Wmrr

For two years, Jo Godfrc)' complained to

gna Health Plans of California's North
3Uywood facility about coughing, breath-

l diflicuJues and fatigue.

The Antelope Valley woman saw more
an a dozen doaorv nurses and physician

sistants while her problems were diag-

>sed as bronchitu, poeumoma or stress

;e was told to stay home and rest.

But in August, the 43-year-old mother of

ur complained of a pain m her lung An
-ray revealed a tumor.

Godfrey decided to get a second opinion

.d she took her X-rays to a non-Cigna
cior.

The Lancaster physician. Dr. Young Ko.
Irmed inc tujnor and told Godfrey liiai

as clearly visible on her X-rays dating

far ba:k as March 1993.

"This just isn't nght." Godfrey sai'

"1 paid my premiums to Cigna lo get ta-

n care of, and I wasn't," she said "In-

:ad I had lo fight to get proper care
'

Officials at Glendale-oascd Ciena ac-

knowledged ilu', doctors did -..'. noliix the

lumo', hut they said Oouirey still h«« re-

ceived qjaliiy c,t>:.

"Th; care she ha; received bss been

lurcly and p-OMdcd u> appiopnate pro-

viders." said Stuart Bowne. mr^cai direc-

tor iQ Los Angeles for Cigni. "Jlowever, wt

a.'c not iuggesung ^hzi wc could/<'l have

done bnier with her

"

•

Cigna has agreed lo pay lor Godftrv to

receive trcatmeni outside of its network of

docton and medical clinics. Bowne aid.
' "It's hard for some people to icofi our

faUibilny,' Bowne said

"It WIS not that anything was being ig-

nored " he saiH Hindsight u always a lot

belt. r. I lur vi-.i-n gen sharper when we

look bick *iji current knowledge."

C:|na .ucently wa« :iied by the Dqian-

ment ol Corpi^t^nons fc ocficienacs in

qu«'iiy of care, including 'va^uaiiog and

docuinjnting m-uicl rrccrjs ard lab

TrSIS.

A.-coiiing 10 the dcpanment. ;rjuiens

inc uded "dctni.i^ies n, ..oriinuiiy of

>arc Tic'.l'^,!l r.tnrfl . r.rnn:e:rnc-. jnd b'-k

n\ . TO, nilK r jc ^.^.,' .;.,io.m3l lao

te»i«

"

Due 10 the confidentiabty of patient rec-

ords it is unknown whether Godfrey's case

WIS among those reviewed by the Depan-

meni of Corporauons.

Bowne said Cigju was commuted to re-

solving prohlems-

"We re not piDud of eiiher of these two

things," Bowne said of the suie tepon and

Godfrey's case. .

Godfrey said her medical charts indicat-

ed thai the lung nodule was noticed in No-

vember 1993. but she uid she was not

informed of the problem until August

Last month. Godfrey undenwnt surgery

at a Cigna facility to remove the nodule.

She is unsure of hei prognosis, she said, be-

cause she has refused to go to Cigna facdi-

je» since the operation.

On Friday. Godfrey learned that she

would be permuted to receive treatment —
at Cigna's expe- - - at the facUity of her

choice.

She IS planni.ig to seek treatment ai Ce-

dars-Sinai Medical Center

•I don'i v^ani to so lo Cigna an% more,

oer.od." she said.
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Quality ofcare,

appointment delays

reviewed in audit

By Edmund Sanden
Dallf Ntwt Stiff Wmtr

In an unusually chiical audit af a niAior

hcaliti mauienance organuauon. tiaie reg-

uiaion an ordenng Cigna HeaJih Plans of

Califomu to conen "systemic defiaen-

cies" alTccung quality of can. handling of

patient complainu and exccuive delays for

medica) appointments.

The California Depanment of Corpora-

tions, in a report nude public last week,

said Glendale-based Cigiu had violated at

least four key areas of sutc regulations cov-

ering health maihtenancc organizauoni.

Among the deficiencTet wtre:

Lack of rccogiuuon of "grossly abnor-

mal lab tests."

Incomplete medical Chans and lick or

follow-up care on posi-hospiial discharges

Excessive waiting periods for medical
' appoinimenis. up 10 two ninths at some
fai:iliiies.

Failure to properly review and.moni-

tor patient complaints.

Cigna olTiclals aeknowledg'. . some prob-

lems in Its quality assurance programs, but

aiinbuted some of the negative findings IQ

the department's audit lo a lack of commu-
nication with sute regulators.

"Systems are id place to assure quality of

care, but we did oat do a good enough job

espliining (to regulators) how they

operate." said Lealie Margolin, chief coun-

sel for Cigna.

Gary Mcndoza. commissioner of the De-

partment of Corporations, said the prob-

lems uncovered in the audit were senous

and "out of the ordinary." and that staff

members brought the matter to his atten-

tion two weeks ago for special convdcia-

(lon

"We are looking into the matter and may
be uking addiuonal steps to tnakr sure

(Ogna) IS in compliance." Mendoza said.

Anthony Hon, i physician and health

policy analyst for Consumers Union, said

he was most disturbed by the depanmcni's

finding that Cigna had failed to provide

prevenuve health-care services to some pa-

tients.

"That's what HMOs are supposed to be

all about," Iton uid.
'- Stuart Bowne. Cigna's medical director

for Los Angeles, defended the HMO's qual-

'ity of care, but said the company already
.' IS responding to several of the deparunent's

findings.

The care we provide to our members is

very high-qualily." Bowne said. "But we've

got some deficiencies and we are taking

pretty quick action to correct them."

The report faulted Cigna ofTicials for not

following up on patient complaints and in-

stead rcfcmng them back to the mcdicci

fBm^iq^fg^!
o^^ i:)i«»\^4:

Sunday
Ssrvliij the San Fernando and Neighboring Valie>-$

State regulators cite problems
in audit of Cigna Health Plans

CIGNA / Ftpm P«g« I

clinic for lespunse Beginning next

month, complaints will be reviewed

by senior company managers on a

regular basis. Maigolin said.

Margobn also said Cigna will be-

gin new mtemal enforcement pro-

grams to make it easier for patients

to schedule appointments more
quickly As it did in previous re-

ports in \t%i and 1990. the depart-

mcni cited Cigna for failing to meet

Its own latemai standards for pro-

viding patients with medical ap-

pointmeou in a timely manner.

"We hive clear poliaes, but we
Deed to do aggressive follow-up and
self-iudiu." Margolin uid. "We
can do a better job and will do a

better job."

The problems were identined at

several of Cigna's 29 wholly owned
medical cftaics in Southern Califor-

nia

Cigna, also known as Ross Loos
HcalthpUo of Caltfomia. is one of

the larfcsi HMOs in the state, cov-

ering neaty 600,000 enrollees.

The Corporaiiuos Depanment
conducts medical audits of all

HMOs <a a rouung basis. Under
sutc law. the department must au-

dit every HMO at least once every

five yean
Tne dpa :ud>t was conducted

in Jure I9?3 Rcjul'iors conduct-

ed on-site inspections, reviewed

dozens of pauent medical records

and interviewed company manag-

ers and executives.

lion said it is unusual for audi-

tors to ate deficiencies because the

law gives health plans a chance to

correct problems before they are in-

cluded 10 the fioal report released

to the public

Regulators give health plans a

preliminary and confidential audit

and allow companies 30 days to

correct problems or develop plans

that address the nates concerns. If

regulators are satisfied, the defi-

aenaes are withheld from the final

The final report does not specify

bow many medical records were e>-

amuied nor does it riitrlnsf details

of individual cases. It also does oot

include dcfiaenaes aied by regula-

tors but corrected by health plans

within 30 days.

A detailed report, indudiog con-

fidential patient medical records

and specific cases reviewed by regu-

lators, was forwarded to Cigna in

February. The depanment found

Cigna's response to some of the

problems to be inadequate and

mentioned those problems l'-. 'te

audit released to the public.

24-740 96-20
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Statement of the American Acadebcy of Family Physicians

On behalf of its 80,000 members, the American Academy of Family Physicians is

pleased to submit this statement for the record of the February 27 hearing on Medi-
cal Liability and Antitrust Reforms.

medical liability

The American Academy of Family Physicians remains extremely concerned about
the impact of the current medical professional liability system on the cost and avail-

ability of health care services. Until Congress takes decisive action to realign the

incentives created by our tort system, exorbitant medical malpractice insurance pre-

miums and defensive medical procedures will continue to contribute unnecessarily

to increased health care costs and reduced access to essential services, particularly

in under served areas. The 104th Congress represents the best opportunity in over

a decade for enactment of meaningml medical malpractice reforms. Workins to-

gether, we can pass medical liability reforms that will serve well the needs of physi-

cians and patients.

We spend an extraordinary share the nation's economic resources on resolving tort

claims. According to a report by Tillin^ast-Towers Perrin, our tort costs as a per-

centage of GNP are far higher than any other country. We are the only country in

the world that allows unlunited compensation for pain and suffering, and we are

the only country in the world that allows plaintiffs attorneys an unlimited "take"

from the system. These two attributes of the U.S. liability system exert a synergistic

upward pressure on both the number of claims filed and the size of jury-awarded
damages. According to Jury Verdict Research, the average verdict in health care

cases rose 40 percent between 1994 and 1995, from $365,000 to half a million dol-

lars. All told, according to Tillin^ast, claims, defensive medical practices and other

related expenses rose to $12.69 billion in 1994, up from $8.54 billion in 1990.

Not only is our medical liability system expensive, it is inherently inefficient and
unfair. Despite these extraordinary costs to the health care sector—as well as to the

legal system, the plaintiff, and the defendant—almost two out of every three medi-

cal liability claims nationwide are closed without any payment to the claimant.

Moreover, among bona tide victims of medical negligence, all empirical studies con-

firm that two claimants who have suffered the same iryury in the same cir-

cumstances will receive wildly different awards. Finally, only 43 cents of every dol-

lar spent in processing and paying claims reaches injured patients. Attorneys' fees

account for most of the other 57 cents.

The Academy has long supported le^slation to address the medical liability prob-

lem without placing limits on a patient's right to be compensated for monetary
losses (medical and rehabilitation expenses, additional household expense, lost

wages, and so forth) and without reducmg the deterrent effect of malpractice liabil-

ity. Thus, we were particularly pleased to see the following provisions in H.R. 2425,

the Medicare Preservation Act oi 1995:

A cap of $250,000 on non-economic damages;
Tort reforms that are federally mandated and apply to all states, including:

modification of the common law collateral source rule to end the double recovery

of damages, allowing periodic payment of future damages over $50,000, limita-

tions on attorneys' contingency fees, and joint and several liability reforms to

assign proportionate liabihty among the defendants in a case;

Statute of limitations, so that a claim must be filed within two years from the

date that the alleged injury should reasonably have been discovered;

The Academy abo supports tm Alternative Dispute Resolution (ADR) requirement

that would enable courts to quickly resolve meritorious claims and relieve the civil

court system of those that are not. As envisioned by the Academy, at the completion

of the resolution process, if one of the parties to the dispute diooses to challenge

the outcome in court, and the decision rendered in court is less favorable than that

in the resolution process, the filing party pays all legal fees. Such a "loser pays" rule

is a forcefiil mechanism for ensuring that only meritorious disputes are brought to

the court system.
An essential feature of HJl. 2425 is its cap on non-economic damages. What pro-

duces our current system's capricious results—emd accounts for a large portion of

the system's run-away costs—are jury-awarded damages for "pain and suffering."

Such damages are hi^ly subjective, and it is that subjectivity that contributes to

much of the unpredictability and inconsistency in awards. Reducing the unpredict-

ability and eliminating the potential for unreasonably high awards would remove

some incentive for plaintiffs and their lawyers to "play the lawsuit lottery" and

would promote more expeditious settlement of meritorious cases. The Office of Tech-

nology Assessment (OTA) concurred in its September, 1993 report, noting that a
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reasonable ceiling on damages for pain and suflering is the most effective way to

contain medical liability costs.

Reducing uncertainty will also help providers return to a more efficient, economi-
cal, and appropriate practice of medicine, with substantial economic benefit society

at large. A 1993 Lewin-VHI report estimated that the nation could save $25 billion

in heSth care costs by eliminating the defensive medical practices physicians em-
ploy to shield themselves against potential lawsuits. A just-released GAO study con-
curs that decreases in defensive medical practice would yield substantial national
savings. While much attention has been focused on the so-called "high-risk" special-

ties and procedures, the problem of defensive medicine is pervasive and affects all

patients and physicians in all specialties. In a 1992 Gallup poll of generalist physi-
cians, 93 percent said that fear of lawsuits leads them to prescriTO tests that are
otherwise unnecessary. Eliminating these practices will result in significant savings
to the health care sector and the payors, including the public, who support it.

We understand that some advocates question the real potential for savings of the
magnitude predicted by Lewin, arguing that "defensive" medical practices have be-
come the accepted standard of care for many clinical conditions and that so long as
medical ii\jury compensation remains a tort-based system, physicians will not aban-
don these practices. However, it is the Academy's strong contention that tests and
procedures that are not medically indicated are not only excessively expensive, but
are contrary to the physical well being and appropriate medical management of the
patient. Every medical test and procedure carries with it a small but statistically

measurable risk of adverse reaction or outcome, and the hundreds of thousands of
defensive procedures performed by physicians gfreatly increases the probability that
a few patients will suner needless adverse events.

The Academy concurs that it will take a long time for physicians to adjust their
practice patterns once reform is enacted. However, innovations in the health care
market place such as managed care and outcomes research will help reduce medi-
cally unnecessary services. The Academy notes that critics of reform see in managed
care additional opportunities for medical mischief. In a managed care environment,
the argument goes, the practice incentives are more likely to result in under treat-

ment, so that the accountability afforded by the medical tort system is more nec-
essary than ever. It is therefore imperative that Congress understand that we are
not talking about eliminating liability for medical negligence. On the contrary, there
is ample evidence that consumers are already disadvantaged by the current medical
malpractice systeni, and several of the reforms proposed in H.R. 2425 will make it

easier for truly injured parties to access the system. What we are talking about is

the reduction of incentives for individuals ana their lawyers to file truly spurious
medical lawsuits on the chance that a sympathetic lay jury might make them mil-

lionaires. Experience in California suggests that even when a $250,000 cap on non-
economic damages is in place, patients who file valid claims for severe injuries will

stUl be compensated with large awards.
If Congress is ever to reach agreement on medical liability reform, then it must

move beyond the issue of cost to the real issues of access and the consequences of
a runaway medical liability system on the availability of critical health care serv-

ices. In this regard, family physicians bring unique experience to the debate. As the
[trincipal providers of health care services to disadvantaged and under served popu-
ations, family physicians see daily the contributions of the existing malpractice sys-

tem to the problems that define these groups.
The availability of obstetric services is a case in point. In rural areas, inner cities,

and economically depressed communities—which have been the last to attract quali-

fied medical care providers—a virtual exodus of obstetric providers has occurred.
Family physicians are a critical source of obstetric care in these under served areas,

providing about two thirds of what rural obstetric services are available. However,
the family physicians that deliver such services pay malpractice insurance rates
that are considerably higher than those of their counterparts who do not practice

obstetrics. Higher rates place an especially difficult burden on rural family physi-
cians, because they generally have fewer obstetric patients among whom to spread
the additional cost.

The results are predictable. In a recent survey of AAFP members, 1 out of 4 fam-
ily physicians who previously provided obstetrical services reported having discon-
tinued those services due to the cost or unavailability of medical liability insurance,
while another 10 percent limited the type of obstetrical care they provide. Approxi-
mately 62 percent of family physicians have given up obstetrics altogether. As a re-

sult, in rural areas pregnant women are unable to deliver at nearby hospitals where
the obstetric unit has been shut down for lack of physician coverage, and instead
must travel great distances to obtain care. Indigent women are also affected as ob-

stetric providers limit their participation in hign risk care or decline to participate
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in public programs because reimbursement rates fail to cover liability premium
costs. For women who already are statistically less likely to obtain early and regular
prenatal care, and who are at considerably greater risk of a poor pregnancy out-
come, the medical malpractice problem has exacerbated already chronic access bar-
riers.

At this point, the Academy also wishes to express its support for volunteer protec-
tion liability legislation as introduced by Congressman Goodlatte (H.R. 2938) and
Congressman Porter (H.R. 911). Such legislation is designed to ensure that licensed
medical providers who deliver medical care without compensation at free clinics are
not sued for civil liability, except in cases of gross negligence or wiUftil misconduct.
Currently, physicians wanting to provide care in free health clinics are discouraged
from doing so because it could place their malpractice coverage at risk. Further-
more, retired medical professionals typically do not carry liability coverage and
therefore usually cannot volunteer to serve in free health clmics. It seems to us fool-

ish to discourage professionals who are functioning within their scope of competence
from rendering a numanitarian service. Moreover, free health clinics provide unin-
sured individuals with access to primary and preventive health care services with-
out resorting to the costly alternative of emergency room care.
Volunteer protection liability legislation builds upon the tradition of Good Samari-

tan laws, which exempt volunteers from tort liability for ordinary negligence in ren-
dering emergency aid to an individual. It is Academy policy to support Good Samari-
tan laws and urge its constituent chapters to seek the enactment of such legislation
if it can be constitutionally sustained. All 50 states and the District of Columbia
have Good Samaritan laws on the books today. In addition, eight states presently
have statutes that offer protection from liability for medical professionals volun-
tarily providing uncompensated health care: Virginia, Utah, North Carolina, Flor-
ida, Kentucky, South Carolina, Iowa, Illinois, and Washington, D.C. We urge the
Congress to enact legislation that would extend this protections to medical profes-
sionals in all flfly states.

Finally, the Academy would take this opportunity to note its ^ave concerns about
Sroposals to open the National Practitioner Data Bank to public use. While we un-
erstand the impulse to make information about provider competence and claims

history available to health care consumers, the fact is that the information con-
tained in the data bank is difficult to interpret accurately and is of little or no pre-
dictive value with respect to the quality of care provided by the physicians listed

in it. A large number of medical liability settlements reported in the data bank are
nuisance suits that were settled by physicians in order to avoid the financial and
emotional costs of litigation. That a suit was settled is no indication of the merits
of the claim. In cases of actual negligence, studies have found that poor quality of
care in any particular instance does not imply incompetence with respect to that
condition or procedure. Moreover, the brief descriptions of events contained in the
data bank do not permit full understanding of the circumstances of the alleged in-

jury. As the Physician Payment Review Commission states, "Permitting public ac-

cess to NPDB information would be likely to adversely affect the underlying proc-

esses that generate the information. There are anecdotal reports that more pnysi-
cians are refusing to settle cases in order to avoid being reported to the NPDB.
. . . These effects would be greatly exacerbated if the NPDB were opened to the
public."

The medical liability reform provisions contained in H.R. 2425, the House-passed
Medicare Preservation Act, will help stem the erosion of health care services in

rural and other under served communities. In addition, they will spare physicians
and patients from the costs and personal tribulations of an overly litigious tort sys-

tem through lower professional liability insurance premiums and reduced exposure
to those unnecessary services ordered for purely defensive reasons. The non-eco-
nomic damages cap, in particular, will ensure that individuals who are injured as
the result of^medical negligence will receive full and fair compensation for their ex-

penses while removing incentives to play the lawsuit "lottery."

ANTI-TRUST

The Academy strongly urges Congress to require the Federal Trade Commission
and the Department oi Justice to adopt an appropriate standard of review for health
care provider joint venture activities.

As this Committee is aware, dramatic transformations are occurring in the health
care industry. Competition between health plans has stimulated greater patient
choice, higher quality, and lower costs. However, some of the nation s more mature
managed care markets are witnessing less, rather than more, competition as larger

health plans continue to grow, consolidate and merge. In these markets, vigorous
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competition could be reignited by the entry of new entities—provider-sponsored or-

ffanizations—that are able to achieve even greater efficiencies m the rmancing, orga-

nization and delivery of health care services. In hi^ly concentrated managed care

markets, employers are beginning to recognize the potential for additional savings,

improved quality, and greater patient choice through direct contracting with pro-

vider groups. Provider networks have the potential to become a viable competitive

alternative to insurance company plans because they substantially ehnainate the in-

surance function's cost and profit centers, thereby adding value to employers health

care premium dollars. Self-insured employers have recogmzed this potential for

vears; it is one reason they so vigorously defend their ERISA protections.

Employers are not the only ones who have recognized the potential cost-savings

from organized systems of care. Congress, too, has sought to avail itself and its pro-

gram beneficiaries of the cost-efficiencies produced by managed care plans. VirtuaUy

every Medicare reform proposal considered by Congressional committees last year

would have offered beneficiaries incentives to enroll in some form of Medicare risk

plan For example, beneficiaries in such plans would oOen be able to receive benefits

above and beyond those provided under Medicare's traditional fee-for-service svstem

while potentially paying less out-of-pocket than fee-for-service enrollees pay. As the

Academy has pointed out repeatedly, these incentives may help accelerate enroll-

ment in markets where managed care has penetrated, but they will unfau-ly penal-

ize beneficiaries who Uve in markets that do not now and probably never will have

a managed care option. The low volume of insurable lives relative to administrative

and marketing expense make rural and frontier areas particularly unattractive to

most commercial managed care organizations. In these places, locally-grown pro-

vider-sponsored organizations could provide beneficiaries with a meamnglul alter-

native to traditional fee-for-service Medicare.
. , . j-^. n v

Unfortunately, strict adherence to antitrust doctrine as it has traditionally been

applied to meddcine will frustrate the development of provider-sponsored organiza-

tions in rural areas as elsewhere. In so doing, it will prove counterproductive m el-

forts to realign the incentives of the health care system in both Medicare and the

^^¥oT whatever reason, the antitrust enforcement agencies have always been deeply

suspicious of medicine. Whereas collaborative and joint selling activities m other

economic sectors are treated according to their net elTect on competition in the mar-

ketplace, similar activities in the health care sector are simply presumed to be anti-

competitive on their face. Moreover, the agencies have in the past been particularly

aggressive about investigating health provider joint ventures. As a result providers,

and particularly physicians, have been extremely hesitant to experiment with new

forms of health care service organization and delivery.
.^i. •

In 1994 the FTC and DOJ attempted to address providers concerns with a series

of policy statements delimiting collaborative activities that would not be challenged

under anti-trust laws. Unfortunately, the guidelines specified by the agencies dif-

fered little from their existing anti-trust interpretation, and lea providers whose ac-

tivities fell outside the narrowly defined safe-harbors more fearful than ever ol

being found in violation of the law. Agency surveillance is so zealous, and the con-

sequences of an enforcement action are so severe, that most physicians will not even

consider participating in a joint venture-type activity not expressly protected as a

sfliG*riflrbor

The net effect has been to forestall organizational innovations in health care that,

if implemented, could yield greater benefits, higher Quality, and greater satisfaction,

all at reduced costs to purchasers and consumers. For example, current FTC and

DOJ antitrust enforcement policies restrict approval of non-exclusive provider net-

works to those which have fewer than 30 percent of the physicians in a market.

These restrictions preclude provider networks from acquiring the si^e and geo-

graphic coverage to be attractive to employers and patients. Moreover, they virtually

assure that any collaborative activity in small rural and frontier areas will exceed

the threshold. (Insurance company and HMO networks do not operate under this

burden). As a result, physicians and other providers in markets with the most to

gain from collaborative, integrative strategies look at their options and conclude

that business as usual is the safer course.

In addition, FTC/DOJ's 1994 policy statements require that in order to avoid a

challenge of per se anti-competitive conduct, parties to physician joint ventures

must share "substantial financial risk." The agencies specify that capitation and fee

withhold arrangements will satisfy this test. Althoueh they suggest that oUier nsk-

sharing approaches would also be considered, none have been approved. The agen-

cies' policies create de facto barriers to legitimate ventures that use other mecha-

nisms for sharing risk, such as the pooling of capital. Eauity investments represent-

ing "risks of loss as well as the opportunities for profit were the Supreme Courts
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standard in Mancopa County for arrangements meriting rule of reason treatment.
Even more troubling is that the agencies' prescriptive criterion blunts the ability of
purchasers to achieve savings through means otner than requiring physician net-
works to assume financial risk. For example, many ERISA plans have in-house ad-
ministrators who achieve cost savings through careful selection of providers and
through creative mutual cooperation to control costs. Federal anti-trust policy
should not deny these employers their preferred strategies by prohibiting physicians
from organizing to achieve the employers' ^als.
The health care field is evolving so rapidly that it would be impossible for Con-

gress or the enforcement agencies to specify a set of criteria differentiating all per-
missible, pro competitive behavior from all naked restraints. Any attempt to do so
would inevitably curtail innovation in one direction or another, at a time when,
more than any other, the purchaser marketplace is seeking new, more efficient mod-
els of health care organization. A more appropriate tack is to require the enforce-
ment agencies to apply rule of reason analysis to legitimate provider networks—to

wei^ the competitive gains against the competitive harms of their individual activi-

ties on a case-oy-case basis. As long as collaborative activity does not result in de-
creased competitive benefit to the consumer, the particular manner in which the ac-

tivity is conducted should not be an issue. If joint ventures can make a plausible
claim that their purpose is pro competitive, they should be given a hearing under
the rule of reason, period.

Chairman Hyde's Antitrust Health Care Advancement Act of 1996 (H.R. 2925)
would accomplish this goal by applying the rule of reason test to legitimate provider
networks. Networks engaging in anticompetitive behavior could still be challenged
in both criminal and civil court. Under this bill, physician ventures must pass sev-
eral substantive tests of integration in order to receive rule-of-reason treatment. The
network must be organized, operated, and composed of health care providers; be
funded in part by members' capital contributions, and have in place a common set

of tools including utilization review, quality assurance, coordination of care and a
patient grievance process. Most importantly, the network must contract as a group
and require all members of the group to provide services for which the network has
contracted.
K provider networks are to help stimulate competition in consolidating markets

and provide meaningful options for federal program beneficiaries in rural and other
places, they must not be unduly constrained by overly restrictive, overly prescriptive

federal anti-trust interpretations. The Chairman's Health Care Antitrust Advance-
ment Act would institute a more rational and appropriate mechanism for approach-
ing a highly dynamic industry.
The Academy appreciates the opportunity to submit these comments for the

record. We would be please to work with you in any capacity to advance medical
liability and anti-trust reforms.
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AMERICAN SOCIETY
OF ANESTHESIOLOGISTS

March 6, 1996

The Honorable Henry J. Hyde, Chairman
Committee on the ]udiciar\'

U.S. House of Representatives

2138 Ravbum House Office Building

Washington, D.C. 20515-6216

Oear Chairman Hyde:

In my capacity as President of the American Society of Anesthesiologists (ASA), 1 have been
provided with a copy of the written testmionv of the American Association of Nurse
Anesthetists (AANA) presented to vour Committee on February 2S The ASA
Administrative Council has asked me to respond for the hearing record and 1 am happy to

do so.

The AANA testimony purports to be a statement on behalf of several nonphvsician
provider organizations in opposition to the principles of H.R. 2925, sponsored by you and
Representative Archer, by which the rule of reason would be applied to test the legality

under the antitrust laws of exchanges of information in connection with the formation of

physician networks. ASA stronglv supports this legislation, and during the recent

Congressional recess has been active through its kev contact physicians in seeking additional

sponsors for the bill.

Unfortunately, AANA's principal purpose in appearing before the Committee was not to

testify on the merits of your proposed legislation, but to use the hearings as a vehicle for

placing on the public record an unprmcipled broadside attack on the medical specialty of

anesthesiology. Why? Because AANA's leadership desperately needs a scapegoat to

explain to its membership, which has historically enjoyed the highest level of income of any
of the nurse practitioners, why its members are suddenly confronting fewer and less

attractive opportunities to perform their trade.

1 will not demean my colleagues in anesthesiology by stooping to respond to the AANA
attack. 1 will note only that the AANA testimony was provided bv the immediate past

president, who is also the president-elect, of the AANA's Minnesota chapter. A major
focus of her statement was the antitrust litigation now pending between that chapter and
three hospitals, arising from the decision of the hospitals to terminate employment of

CRNAs for economic reasons.

It is interesting to note that the AANA testimony fails to state that most of the terminated
Minnesota nurse anesthetists continue to pro.'ide services at the hospitals as independent
contractors or as employees of anesthesiology groups serving those hospitals under contract.

Even more interesting is the fact tiiat notwithstanding the litany of anticonipctitive behavior
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The Honorable Henry J. Hvde
March 6, 1996

Page 2

claimed by AANA to lie behind the hospitals' decisions, a federal appellate court, in

dissolving a preliminary order of the trial court, expressed doubt as to the ability of the

plaintiffs to prevail on their antitrust claims.

The reality in Minnesota is the reality across the United States. Hospitals are cutting costs
wherever possible to make theniselves more attractive to managed care organizations. Two
of the three Minnesota hospitals reported that thev had saved over SI million bv
terminating the nurse anesthetists and shifting the risk of their employment to third-partv

contractors. Many other hospitals, in all parts of the cotmtrv, are insisting on "clean

sweep" provisions in anesthesiology services contracts, assuring themselves that the

anesthesiology group will fully cooperate in the hospitals negotiation of managed care

contracts or risk losing hospital privileges.

ASA makes no apology for the fact that, based on the medical education and skills of

anesthesiologists, nurse anesthetists should provide anesthesia care under the supervision of

a physician and, preferably, under the medical direction of an anesthesiologist. This, of

course, is an anathema to AANA, the sole political objective of which is to achieve for everv
nurse anesthetist the right to provide anesthesia care, no matter how complex or dangerous,
free from medical supervision. Although ASA regards well-trained nurse anesthetists as

valuable members of the anesthesia care team, ASA believes that the independent deliverv

of anesthesia care by nonphysicians - a state of affairs existing no place else in the Western
world -disserves the American people. The AANA attempt to obtain through legislation

what anesthesiologists have obtained through medical education and postgraduate training

is similarly a disservice to the American people.

If AANA thinks that anesthesiologists or organized anesthesiology are engaged in

anticompetitive conduct to the detriment of AANA's members, the courts are always open
to hear their complaints, )ust as the governmental antitrust agencies are always willing to

listen. ASA is, of course, aware that in the past decade, AANA inspired an investigation

by the Federal Trade Commission into alleged restraints on nurse anesthesia education by
organized anesthesiology; curiously, the AANA statement fails to note that the FTC closed

that investigation after several years, having failed to find any antitrust violation With the

exception of the Oltz case referred to in the AANA statement, moreover, no court to ASA's
knowledge has found that an anesthesiologist or group of anesthesiologists has violated the

antitrust laws in relation to practice opportunities for nurse anesthetists.

In short, AANA is seeking an explanation for the changes in the marketplace which are

occurring in anesthesia practice. The facts are, indemnity insurers, managed care

organizations and government health plans are drastically cutting the amount they will pay
for the services of providers, including anesthesia providers - anesthesiologists and nurse

anesthetists alike. If AANA were to devote its energy and resources to finding new wavs
for its members to work in cooperation with anesthesiologists, to respond to tiiese initiatives

by improving efficiency and quality, both their members, our members, and this country

would be better served.
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The Honorable Henry J Hvde
March b, 1996

Page 3

Once again, Mr Chairman, ASA supports \'our bill lust as its impli-montation would
facilitate tormation ot physician groups to compete with managed care deliverv systems, so

also it would mcrease the opportimities in the marketplace lor nonph\sician pro\iders Its

too bad AANA doesn't recognize that tact

ASA requests that this statement be included in the record oi the hearings.

\'erv trulv \ours.

/

Nong Ellison, ,\1 D., President

.\'E:m]

cc The Honorable Bill Archer

Christine S Zambricki, CRN'A, President

Anierican Association of Nurse Anesthetists

ASA Board of Directors
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April 24. 1996

MAY 2 1996

'^Mt'lTm Of THE JUOIOARy

The Honorable Henn J Hyde

Chairman

Comnuiiee on the Judiciary

2138 Ra>-buni Building

Washington. DC 205 15

Dear Mr Chairman

I am wnting m response to your April 1 7 letter enclosing a list of questions following up on my
testimony before the Committee on the Judiciars regarding "Health Care Reform Issues

Antitrust. Medical Malpractice Liabilit>. and \olunteer Liabilitv
"

The Amencan Hospital Association does not maintain information regarding specific state

malpractice reforms, nor does it maintain information concerning insurance premiums paid by

physicians While I am not cenain of the precise information which might be maintained it is

possible that some of the requested information would be available through the Amencan

Medical Association

I am sorry I am not able to be more responsive to your request

Sincerely.

'J
Fredric J mnm
Senior Vice President

and General Counsel

FJEbh
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COMMITTEE ON THE JUDICIARY

HEARING ON

"HEALTH CARE REFORM ISSITS:
ANTITRUST. MEDICAL NLALPRACTICE LIABILITY

AND VOLIATEER LIABILITY"

Tuesday. February 27. 1996

2141 Rayburn House Office Building

9:30 a.m.

OITSTIONS

Please provide information concerning insurance premiums paid by physicians as well

as claims paid by insurance companies in the five years prior to and all years

subsequent to adoption of malpractice reform and insurance reforms laws in as many
states for which data is available (Please note dates of adoption of legal chances )

Please provide any AMA statistics indicating what impact, if any. medical malpractice

changes at the state level have had on the number of obstetricians providing care in

rural or lower income communities Is it true that there were still no obstetricians in

California's three most rural counties in 1992 despite the enactment of MICRA in

California in 1975.'
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Law Oft ices

of

George D. Dikeou

April 30, 1996

I.'iY 7 1996

The Honorable Henry J. Hyde

C^a^rrnan committee of the judiciary
Congress of the United States

House of Representatives

Committee on the Judiciary

2138 Rayburn House Office Building

Washington, DC 20515-6216

RE: Your Request of April 17, 1996

Dear Chairman Hyde:

I have forwarded your request to the PIAA office in Washington, DC.

With regard to Colorado, I can provide you with the following

information:

1. Comprehensive tort reform was enacted m 1988.

2. The attached Premium Rate History by Specialty will

demonstrate significant premium rate decreases since 1988 m
all specialties except FP/GP, Neurosurgery, Pediatrics and

Plastic Surgery.

3. There has been a dramatic reduction is m Ob/Gyn premium

rates.

4. The attached news release will establish the basis for tort

reform in Colorado.
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The Honorable Henry J. Hyde

April 30. 1996

Page 2

5. Charts provided to your Committee on the day of testimony

indicate what the rates would have been from 1988 forward

for certain key specialties, if adjusted only for inflation.

6. In addition, COPIC has returned in excess of $40 million to its

policyholders since 1989, further reducing the effective

premiums paid.

I would be happy to discuss these issues with your staff.

GDD/sra

cc: Larry Smarr

Jerome M. Buckley, M.D.

Larry Thrower
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University of Colorado Health Sciences Center

Press Release - Tuesday, February 9, 1988

HIGH INSURANCE COSTS CAUSING OBSTETRICIANS
TO DISCONTINUE DELIVERIES, UCHSC SURVEY SHOWS

DENVER - A just-completed statewide survey of obstetricians and family physicians who deliver babies

indicates that high malpractice insurance costs have caused 2 1 percent of survey respondents to

discontinue the delivery of babies in the past five years.

The survey also indicates that further premium increases will cause 63 percent of physicians still doing

obstetrical (OB) work to drop those services. Particularly hard hit will be rural areas. If the trend

continues. 42 of Colorado's 63 counties may be left without OB services.

The study, fimded by the National Institutes of Health, was conducted by the University of Colorado

Health Sciences Center's (UCHSC) Department of Family Medicine in cooperation with the Colorado

Department of Health and the Maternal and Child Health Committee of the Colorado Medical Societ>'

Ned Calonge, M.D., UCHSC Department of Family Medicine assistant direaor of research and pnncipal

investigator of the study, said that 19 Colorado counties are or soon will be without medical obstetrical

care. "Based on the response of physicians, more will be dropping medical OB care and more counties

will be left without such care as premiums increase."

The 918 survey respondents represent more than 76 percent of urban OB care providers and at least 83

percent of rural providers. Also, 92 percent of respondents were Doaors of Medicine, eight percent,

Doaors of Osteopathy. Also, 65 percent were family/general practitioners, 31 percent

obstetricians/gynecologists, and the balance, related specialties.

The study was released to the Colorado General Assembly and the Governor's Task Force on Medical

Liability Tuesday in Denver. Calonge described other conclusions of the study:

— While 2 1 percent dropped obstetrics in the past Gve years, 1 7 percent dropped

such services before that, and another 30 percent reduced OB services Only 15

percent increased OB services.

— The three reasons cited as most important in dropping OB services were

insurance premium increases, imcertainty about insurance availability and fear of

malpractice suits.

— Of the physicians providing OB care to medically indigent patients and medical

patients more than 62 percent said they would drop all OB services if malpractice

rates continue to rise.

— The potential effect of large increases, as compared with modest increases or

current premium status, would be that 6,269 Colorado women would have to drive

and average of 52 miles to the nearest available medical obstetrical care.
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American Medical .Association

I'luMi liiii' (I'Mlii ainl 1.1 ilif iH-.ilih I'l Amer](.i

Nancy W. Dickey, MD 515 North State Streei 31J 4ti4-446f'

Chair Chicago. Illinois eOblii 312 464-5543 Fax

Board of Thistees

June 17. 1996

The Honorable Henr>' J. Hyde

Chairman, Committee on the Judiciarj'

U.S. House of Representatives

2138 Raybum House Office Building

Washington, DC 20515

Dear Chairman Hyde.

I appreciated the opportunity to testify before the Judiciary Committee in Februar\ on healih

care liability and antitrust issues. Attached are my responses to the follow-up questions

submitted by the Committee in your April 17, 1996, letter.

Although 1 testified on behalf of the American Medical Association (AMA). 1 am aware that

the identical questions were submitted to a number of witnesses who appeared during the

same hearings, including witnesses for the American College of Obstetricians &
Gynecologists (ACOG) and for the Health Care Liability Alliance (HCLA). The .-XMA

helped found and is actively involved in the activities of the HCLA. Some of the

information requested by the Committee (medical liability premium data, obstetrics claims

data) is more readily available from sources outside the AMA. Where necessarx . 1 have

consulted with the ACOG or the other HCLA members in the attempt to provide or direct

the Committee to the best available information.

My responses are attached. Please let me know if I can provide any further assistance.

Very trulv vours.

-yj^^t^-deH^pit^.
Nancv W. Dickev. MD

Enclosures
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RESPONSES TO WTIITTEN QUESTIONS
COMMITTEE ON THE JUDICIARY HEARING "HEALTH CARE REFORM ISSUES

ANTITRUST, MEDICAL MALPRACTICE. AND VOLUNTEER LIABILITY'

1. Please provide information concerning insurance premiums paid by physicians

as well as claims paid by insurance companies in the Tive years prior to and all years

subsequent to adoption of malpractice reform and insurance reforms la>\s in as mun>

states for which data is available. (Please note dates of adoption of legal changes I

The AMA annually surveys lis member and nonmember physicians on a number ofscxio-

economic issues, including liability premiums, since the early 1980s. .A summary of our

most recent data, extendmg from 1985 to 1993 is attached. UTiile it documents a number oi

trends in the insurance market, it does not contain the complete data set requested in tins

question.

Indeed, it would be very difficult for the AMA or any private sector organization to gather

the depth of information requested in this question. Insurance companies competing in the

marketplace are reluctant to disclose much of this information. Moreover, the time trame for

which information is requested extends back to at least 1970. Since that time there has been

a dramatic revolution in the market. Most of the commercial insurers participating in tlie

field in the early 1970s deserted the medical liability market between 1975 and 1980. The

market splintered, with the vacuum left by the large commercial insurers filled b\

approximately 50 to 100 physician and hospital-owned single line insurers, self-insurance

trusts, and risk retention groups.

Because of the concerns over proprietary information, it is easier for government or

independent researchers to gather this type of data than it is for the AMA. which represents

the physician-customers in the market. The most detailed information HCLA is aware of on

this subject is a study by the Office of Technology Assessment (OTA) entitled " Impact of

Legal Reforms on Medical Malpractice Costs" (September 1993). The OTA Report

summarizes the current status of malpractice law reforms in the 50 states and evaluates the

best available evidence on the effect of malpractice system reforms on physicians"

malpractice insurance premiums. It concludes that two reforms in panicular. collateral

source rule reform and appropriate limits on non-economic damages, demonstrate the ability

to help stabilize insurance premiums. An earlier study by the General .Accounting Office,

entitled "Medical Malpractice; Insurance Costs Increased But Varied .Among Physicians and

Hospital's" (September 1986) GAO/HRD86-1 12. also has substantial data, gathered by a

GAO survey of major insurers in ever. State.

Another source of data is market analysis done by actuarial firms. The College of American

Actuaries prepared an analysis in March 1995 of the impact of malpractice reforms on

malpractice costs for three states: California. New York and Ohio. Its report also concludes

that it is important to have a comprehensive package of reforms noting the specific benefit

from a cap on non-economic damages and some form of offset for collateral payments from

other sources.
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Finally, in October of 1995. the Congressional Budget Office (CBO) reviewed the available

data and determined that a comprehensive set of reforms that includes limns on non-

economic damages, joint and several liabilitv' reform, and collateral source reform, among

others, would reduce physician malpractice insurance premiums.

2. Please provide any AMA statistics indicating what impact, if any. medical

malpractice changes at the state level have had on the number of obstetricians

providing care in rural or lower income communities. Is it true that there were still no

obstetricians in California's three most rural counties in 1992 despite the enactment of

MICRA in California in 1975?

There are no "AMA statistics" on the impact of "medical malpractice changes" at the State

level or on the "number of obstetricians" providing care in rural or lower income

communities. We assume that the object of this question is whether lorl reform at the State

level has impacted on the availability ofobstetrics services in rural areas. Much of the

obstetrics service in rural areas has always been provided by family practitioners or general

practitioners. Hence, evaluating the behavior of these physicians is an important factor in

estimating the impact of medical liability exposure and tort reform that ameliorates this

exposure.

The most extensive information I am aware of on the subject was compiled by the Institute

of Medicine (lOM) in a two volume series entitled. "Medical Professional Liability and the

Delivery of Obstetrical Care" published by National Academy Press in 1989. The lOM

reports that the delivery of obstetrical care in rural and underser\ed areas is seriously

threatened by professional liability concerns.

In addition, there is a sur\ey by the ACOG on the impact of professional liability on their

membership that shows that 1/8 of all board certified ob-gyns have stopped obstetrics

because of malpractice risks. ("Professional Liability and Its Effects: Report of a 1992

Survey of ACOGs Membership" (October 1992). 1 understand that this question has also

been directed to their witness. Dr. Joseph Hanss.

With respect to the second part of the question regarding obstetricians practicing in

California's rural counties, ACOG's California office reports that there are currently 9

counties in California that do not have a practicing ob-gyn. These include the 3 most rural

counties in the State. In 1992, there were about 14 counties without a practicing ob-gyn,

which also included the 3 most rural counties in the state. Again, it is likely that most

obstetrics services in these counties have historically been provided by family practitioners

or general practitioners, as opposed lo physicians who specialize in obstetrics.
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Mudies or. the MKjitviinvirniv. EnMrcnrrnT.;

Medical Professional Liability Claims and Premiums, 1985-1993
Bv Manin L Gonzalez

Reform of the medical professional Itabilirv svstem

i> Liirrenth hemp debated at boifi the state and

federal level Proposed reforms fiave included lirrut-

ihl: awards tor non-economic damages In this ar-

ticle trends in claim frequenc-v and cost of

insurance premiums are examined usin>; data de-

rived from American Medical Associauon (AMA)

sources 0\er the last few vears. phvsicians' liabilirv'

experiences appear to ha\e moderated in measures

<it professional liabilir\ claim lre(|uenc\ as well as

in axera.ue premiums Ho\\e\er more recent trends

since 108" hint al an upturn in ph\sician claims

rales For example

• The average annual rate ot professional liabilirv

claims increased from 9 1 per imi phvsicians in

!';92 to 9H per KiU in 1993 However the in-

crease was not statisticalK significant Still, since

19S" the claims rate has increased steadilv (a

StatisticalK significant finding'

The percentage of phvsicians sued decreased

shghth from ~ 9'. in 1992 to " K' in I'H)s How-
ever the decrease was not siatislicallv significant

Mill the percentage of phvsicians sued has in-

creased since 19S~ (a statisticalK significant find-

ing)

• Average professional liabilirv premiums increased

from Sl.S.HOO in 1992 lo SH h(Ki in I903 How-
ever, the increase was not statisticailv siunificant

The information included in this article is derived

from the A.NL-\ Socioeconomii. Monitoring svsten^.

(SMSl 198-1-199-1 core sur^evs of nonfederal patient

care physicians, e.xcluding residents Information

reported bv respondents to the sunevs was

weighted to correct for survev nonresponse in

order to provide a more accurate e.stimaie of the

experience of the entire phvsician population

Appendices to iocioecnnoniic Chiiruclenslics of

Medical Practice /<^05 describe the S.M.s survev,

weighting, and tabulation methods m detail Infor-

mation penairung to the St I'aul Fire and .\lanne

Insurance Companv is from Phvsician and Sur-

geonf Lpdale i]une and December 199.( editions)

.St Haul Fire and .Marine Insurance (.lompanv (here-

after. The St Haul I. the nations largest commercial

medical malpractice carrier reports tlui claims

frequencv among its insureds increa.sed from In 1

claims per 100 phvsicians in 1992 to !< n claims m
199.^ The frequencv of claims incurred bv St I'aul

insureds had declined from the mid-198us until

19K9 when it hit a low of 12 }< Claims frequencv

conunues to be the most critical element affecting

The SI Paul s medical liabilitv rale levels Ttie St

Paul did not increase premium rates in 1993 It

should be noted that phvsicians insured bv The St

Paul mav not be representativ e of all phvsicians

practicing in the f S
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32 .socicx^conomic Charjcterislics of Medical Hraaice 191^

Table 1 Annual Professional Liability Claims per 100 Physicians,

by Specialty and Census Division. 1985-1993

Averai;t.- Annua

All phvsicians
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Studle^ on It'.c ""iviorcdnDm^^ hnv irorrr.tT.: ": %:;.::.;-

Table 2 Percent of Physicians Incurring Professional Liabilit>' Claims. 198S-1993 and in Career, by
Specialty and Census Division

Percent Incumne Claims .\nnualK Anniu! K.ii-,- lniiirnn,;L..i:rT'.-
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.^^ NKiDefonciniii. ClurjcieriMii.^ iit \1c-iln..i! Prjclnf l'"'~

Tabic -^ Average Professional Liabilin' Insurance Premiums Paid and
Total Practice Revenue of Self-Employed Physicians. 1982 1"03

i')k:
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Tahlt.' T Average Professional Liabilirv' Premiums Paid and Coverage Limits

per Self-Employed Physician, 1993

l'rt-mllim^ I'jic!

In Thciusjnd^

.Ml phvsicran-

.S/X'Clrf/'l

C.enerjl tjniil\ prjciice

IniernjI mcoitinc

IvUiJiriL'.

(_)h'.ieirics c\ncC()lop\

K.idioliip\

I'svchi.iin.

Anf-ihcMologv

l'jlhol<ic\

Oiher

Tnul Cmerjiic Lim;!

period Premiums as a nercenr (it tiital pracln-c

revenues increased Irom .-(
'<''• in l')92 \n 3 'v in

Table ^ presents detailed intormation on protes-

Munal liabihrv insurance premlum^ paid b\ sell-

einpioved phvsiLians t-'er\veen IW^ and l'"),-^ The

,i\era.L:e premium in IW.-^ was SIh hOO Averatie

prute'-sKinal liahilirv premium^ appeared to have

iiiiidcratei.1 since 19SS when premiums peaked at

>1^ >;"' Mni.e then premiums na\e either declined

or increased onlv slij:htl\ Amonj: specialties lisied

in Table i there is some \ariation in premium'-

paid ->peiialis|s in obstetric-- >;\ necoloc'v raid on

,i\erai;e the hiuhest professional liabilirv insurance

premiums in l^'^'.-* iJ.^.-^.'OOi while ps\i.hialrists pan!

ihe lowest iSiJOt" Premiums were up sii:nitn.anll\

over I'Wt tor all specialties except 'general tamiK

practice, radu >lo,i;\ , and anesthesioloi;\ .-Kmone

those experiencin.i; statisticalK sii;nilicant increases,

the a\era.i:e annual urowth rate ranued trom h iV'

amon.i; sur.i^eons lo '> ]•
. tor patholoi^isis Premiums

tor anesthesiolo.msis declined durim; the period

IW^i to 1')".^ but the decline was not stalisiicalK

si^niticant

\ariations in premiums b\ specialrv tenti to retlect

differences in claims rates The correspi-ndence

however is not complete since premiums are at

le(.ied bv the severitv ot claims. <.overat;e limits

and <nher factors in addition to tlaims rales Table

^ shows UJO-^ avera^ie premium levels and the cov

era>;e limits (total anti per ^ase' bv spei.ialtv The

coverage limits jre in millions ot dollars There was

relativeK little variation in coverage limits per case

across specialties Per case limits ram;ed from SO ')

million ij:eneral tamilv practice' to SI h million

iradioioyv 1 Total ^overauc limits raneed troni sj i

million (pediatric si to S.-^ ^ million i raUiolo.cv ' I oi

the most pan the hiuher-iisk specialties such as

obstetrics j^\ necolo.uv . anesthesuOo.uv and raiiiol-

ogv paid hmher premiums jnd IlkI lm;her >.ovei-

ai;e hmits However surueons who had above

average premiums, hji.1 below avera.ue coveraue

limits

S.M-s vloes not collett intormation on the seventv ot

claims However data from The 'st Paul prov n.ie

ret ent trend information tor SI Paul insureds .Ac-

cording to The M Paul ».laims seventv is the avi-r

ace cost ot reponed claims and retleits the losI ot

i^iaims that have been paid claims ^losei.1 without

pavnienl the estimated value ol open claims anti

delense t osts The M Paul repons thai seventv

dropped shuhllv trom Ss-i Sdo in l'»')J to S.-<-^.H()(' in

10'),-( .Average indemnitv pavnient rellects pav-

ments made to plaintiffs on behalf ot St Paul

insureds including the expense ot handling and

defending claims during a panicular calendar vear

The average indemnilv pavmeni made on meilical

. Iiabilirv claims (among tlaims with pavments no

greater than sjoo (loi m (.leclined from SI I'^.iOd m
1W2 to SI I~ ^(M in 1-'>M The St Paul s average

indemnitv pavnienl il claim amounts up to si mil
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?6 bocK^economic Characierisiic"; of Medical Hractice IW^

lion are included, was $1''2.300 in 1993. down from

SrS.SOO in 1992

According to SMS data, 9" 9", of selt-emploved

physicians paid malpractice premiums in 109.^ By

specials the percentage of phvsicians with insur-

ance ranged from 98 H% of surgeons to Qh y'-<> of

psvchiatrisis SuU the data indicate that most physi-

cians are not going bare An examination of data

from 1983 indicate that the percentage ol physi-

cians going without insurance has changed little in

the past 10 years The overall average was 9" 3% in

1985 There was little change bv specialr\ dunng

this penod as well However, the percentage of

obstetncians/gvnecologists purchasing insurance

declined from 99 0"/!. in 1985 to 9(i 6"m in 1993

Premiums also vaned by geographical area, type of

practice, locauon, and physician age Tables i3-*-*.

located in the Detailed Stausucs section of 5ocic*co-

nomic Charactensttcs ofMedical Practice 1995.

provide full breakdowns by these vanables
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AMERICAN ASSOCIATION FOR RESPIRATORY CARE

11030 Abies Lane Dallas. T> 75229 214/243-2272 tax 214/4W 2720

May 4, 1996

The Honorable Henry J. Hyde, Chairman
Committee on the Judiciary
U.S. House of Representatives
2138 Rayburn House Office Building
Washington, D.C. 20515-6216

RECEIVED

MAY IJ mi

COMMITTfct Of THE JUOIOlAflV

Dear Chairman Hyde:

The American Association for Respiratory Care (AARC) is very
concerned regarding hearing testimony presented by American
Association of Nurse Anesthetists (AANA) during the February
28, 1996 hearing on HR 2925.

The AARC, a 37,000 member association of respiratory care
practitioners, strongly objects to the statement made on
page 3 of the written testimony which reads:

" the anesthesia part of the education is very
similar for both providers and once they enter the work
force, both professionals perform roughly the same
services... (4) peri-anesthetic and clinical support
functions, such as resuscitation services, acute and chronic
pain management, respiratory care (emphasis added)....".

The educational training required to provide anesthesia
services as performed by a CRNA does not qualify these
professionals to perform the all encompassing diagnostics
3nd thsrapcuticc v;hi"h cc-prir"? r-s-^fir^to'-y c=-re.

Respiratory care is a distinct and discrete health care
profession performed under medical direction requiring
practitioners to undergo specific and unique education and
competency testing. Respiratory care is the diagnostic and
therapeutic use of the following: medical gases (excluding
anesthetic gases) and administration apparatus,
environmental control systems, humidif ication, aerosols,
medications, ventilator support, bronchopulmonary drainage,
pulmonary rehabilitation, cardiopulmonary resuscitation and
airway management. Furthermore, respiratory care
practitioners also educate patients and fam.ily caregivers in
respiratory care as well as perform assessments on behalf of
the attending physician in order to measure patient
tolerance and compliance with the respiratory care order.
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The educational requirements necessary to become a nurse

anesthetist do not qualify these practitioners to perform

respiratory care. The AARC believes it is imperative to

correct and clarify this issue for the written record.

The American Associa ion for Respiratory Care requests this

statement be included in the written record of the hearing.

Sincerely,

Charlie G. Brooks, Jr., MEd., RRT
President

cc. The Honorable Bill Archer
AARC Board of Directors

o
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