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104th congress
1st Session

H. R. 2754

To approve and implement the OECD Shipbuilding Trade Agreement.

IN THE HOUSE OF REPRESENTATIVES

December 11, 1995

Mr. Crane (for himself, Mr. Gibbons, and Ms. Dunn of Washington) introduced the
following bill; which was referred to the Committee on Ways and Means, and in

addition to the Committee on National Security, for a period to be subsequently
determined by the Speaker, in each case for consideration of such provisions as
fall within the jurisdiction of the committee concerned

A BILL

To approve and implement the OECD Shipbuilding Trade Agreement.
Be it enacted by the Senate and House of Representatives of the United States of

America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the "Shipbuilding Trade Agreement Act".

SEC. 2. APPROVAL OF THE SHIPBUILDING AGREEMENT.

The Congress approves The Agreement Respecting Normal Competitive Condi-
tions in the Commercial Shipbuilding and Repair Industry (hereafter in this Act re-

ferred to as the "Shipbuilding Agreement"), a reciprocal trade agreement which re-

sulted from negotiations under the auspices of the Organization for Economic Co-
operation and Development, and was entered into on December 21, 1994.

SEC. 3. EFFECTIVE DATE.

This Act and the amendments made by this Act take effect on the date that the
Shipbuilding Agreement enters into force with respect to the United States.

TITLE I—INJURIOUS PRICING AND COUNTERMEASURES

SEC. 101. INJURIOUS PRICING AND COUNTERMEASURES PROCEEDINGS.

The Tariff" Act of 1930 is amended by adding at the end the following new title:

'TITLE VIII—INJURIOUS PRICING AND
COUNTERMEASURES RELATING TO SHIPBUILDING

"Subtitle A—Injurious Pricing Charge and Countermeasures

"Sec. 801. Injurious pricing charge.
"Sec. 802. Procedures for initiating an injurious pricing investigation.
"Sec. 803. Preliminary determinations.
"Sec. 804. Termination or suspension of investigation.

"Sec. 805. Final determinations.

(V)
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"Sec. 806. Imposition and collection of injurious pricing charge.

"Sec. 807. Imposition of countermeasures.
"Sec. 808. Injurious pricing petitions by third countries.

"Subtitle B—Special Rules /

"Sec. 821. Export; price.

"Sec. 822. Normal value.

"Sec. 823. Currency conversion.

"Subtitle C—Procedures

"Sec. 841. Hearings.
"Sec. 842. Determinations on the basis of the facts available.

"Sec. 843. Access to information.

"Sec. 844. Conduct of investigations.

"Sec. 845. Administrative action following shipbuilding agreement panel re-

ports.

"Subtitle D—Definitions

"Sec. 861. Definitions.

"Subtitle A—Injurious Pricing Charge and Countermeasures

"SEC. 801. INJURIOUS PRICING CHARGE.

"(a) Basis for Charge.—If—
"(1) the administering authority determines that a foreign vessel has been

sold directly or indirectly to one or more United States buyers at less than its

fair value, and
"(2) the Commission determines that

—

"(A) an industry in the United States

—

"(i) is or has been materially injured, or

"(ii) is threatened with material injury, or

"(B) the establishment of an industry in the United States is or has been
materially retarded,

by reason of the sale of such vessel, then there shall be imposed upon the for-

eign producer of the subject vessel an injurious pricing charge, in an amount
equal to the amount by which the normal value exceeds the export price for the

vessel. For piu-poses of this subsection and section 805(b)(1), a reference to the

sale of a foreign vessel includes the creation or transfer of an ownership interest

in the vessel, except for an ownership interest created or acquired solely for the

purpose of providing security for a normal commercial loan.

"(b) Foreign Vessels Not Merchandise.—No foreign vessel may be considered

to be, or to be part of, a class or kind of merchandise for pvuposes of subtitle B of

title VII.

"SEC. 802. procedures FOR INITIATING AN INJURIOUS PRICING INVESTIGATION.

"(a) Initiation by Administering Authority.—
"(1) General rule.—Except in the case in which subsection (d)(6) applies, an

injurious pricing investigation shall be initiated whenever the administering au-

thority determines, from information available to it, that a formal investigation

is warranted into the question of whether the elements necessary for the impo-

sition of a charge vmder section 801(a) exist, and whether a producer described

in section 861(17)(C) would meet the criteria of subsection (b)(1)(B) for a peti-

tioner.

"(2) Time for initl\tion by administering authority.—An investigation

may only be initiated under paragraph (1) within 6 months after the time the

administering authority first knew or should have known of the sale of the ves-

sel. Any period in which subsection (d)(6)(A) applies shall not be included in cal-

culating that 6-month period.

"(b) Initiation by Petition.—
"(1) Petition requirements.—(A) Except in a case in which subsection (d)(6)

applies, an injurious pricing proceeding shall be initiated whenever an inter-

ested party, as defined in subparagraph (C), (D), (E), or (F) of section 861(17),

files a petition with the administering authority, on behalf of an industry, which
alleges the elements necessary for the imposition of an injurious pricing charge

under section 801(a) and the elements required under subparagraph (B), (C),

(D), or (E) of this paragraph, and which is accompanied by information reason-
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ably available to the petitioner supporting those allegations and identifying the
transaction concerned.

"(B)(i) If the petitioner is a producer described in section 861(17)(C), and

—

"(I) if the vessel was sold through a broad multiple bid, the petition shall

include information indicating that the petitioner was invited to tender a
bid on the contract at issue, the petitioner actually did so, and the bid of

the petitioner substantially met the delivery date and technical require-

ments of the bid,

"(II) if the vessel was sold through any bidding process other than a
broad mtdtiple bid and the petitioner was invited to tender a bid on the
contract at issue, the petition shall include information indicating that the
petitioner actually did so and the bid of the petitioner substantially met the
delivery date and technical requirements of the bid, or

"(III) except in a case in which the vessel was sold through a broad mul-
tiple bid, if there is no invitation to tender a bid, the petition shall include
information indicating that the petitioner was capable of building the vessel

concerned and, if the petitioner knew or should have known of the proposed
purchase, it made demonstrable efforts to conclude a sale with the United
States buyer consistent with the delivery date and technical requirements
of the buyer.

"(ii) For purposes of clause (i)(III), there is a rebuttable presumption that the
petitioner knew or should have known of the proposed purchase if it is dem-
onstrated that

—

"(I) the majority of the producers in the industry have made efforts with
the United States buyer to conclude a sale of the subject vessel, or

"(II) general information on the sale was available from brokers, fin-

anciers, classification societies, charterers, trade associations, or other enti-

ties normally involved in shipbuilding transactions with whom the peti-

tioner had regular contacts or dealings.

"(C) If the petitioner is an interested party described in section 861(17)(D),

the petition shall include information indicating that members of the union or

group of workers described in that section are employed by a producer that
meets the requirements of subparagraph (B) of this paragraph.

"(D) If the petitioner is an interested party described in section 861(17)(E),

the petition shall include information indicating that a member of the associa-

tion described in that section is a producer that meets the requirements of sub-
paragraph (B) of this paragraph.

"(E) If the petitioner is an interested party described in section 861(17XF), the
petition shall include information indicating that a member of the association

described in that section meets the requirements of subparagraph (C) or (D) of
this paragraph.

"(F) The petition may be amended at such time, and upon such conditions,

as the administering authority and the Commission may permit.
"(2) Simultaneous filing with commission.—The petitioner shall file a copy

of the petition with the Commission on the same day as it is filed with the ad-
ministering authority.

"(3) Deadline for filing petition.—
"(A) Deadline.—(i) A petitioner to which paragraph (1)(B) (i) or (ii) ap-

plies shall file the petition no later than the earlier of

—

"(I) 6 months after the time that the petitioner first knew or should
have known of the sale of the subject vessel, or

"(II) 6 months after delivery of the subject vessel,

"(ii) A petitioner to which paragraph (l)(B)(iii) applies shall

—

"(I) file the petition no later than the earlier of 9 months after the
time that the petitioner first knew or should have known of the sale

of the subject vessel, or 6 months after delivery of the subject vessel,

and
"(II) submit to the administering authority a notice of intent to file

a petition no later than 6 months after the time that the petitioner first

knew or should have known of the sale (unless the petition itself is

filed within that 6-month period).

"(B) Presumption of knowledge.—For purposes of this paragraph, if

the existence of the sale, together with general information concerning the
vessel, is published in the international trade press, there is a rebuttable
presumption that the petitioner knew or should have known of the sale of
the vessel from the date of that publication.

"(c) Actions Before Initiating Investigations.—
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"(1) Notification of governments.—Before initiating an investigation
under either subsection (a) or (b), the administering authority shall notify the
government of the exporting country of the investigation. In the case of the ini-

tiation of an investigation under subsection (b), such notification shall include
a public version of the petition.

"(2) Acceptance of communications.—The administering authority shall

not accept any unsolicited oral or written communication from any person other
than an interested party described in section 861(17)(C), (D), (E), or (F) before
the administering authority makes its decision whether to initiate an investiga-

tion pursuant to a petition, except for inquiries regarding the status of the ad-
ministering authority's consideration of the petition or a request for consulta-
tion by the government of the exporting country.

"(3) Nondisclosure of certain information.—The administering authority
and the Commission shall not disclose information with regard to any draft pe-

tition submitted for review and comment before it is filed under subsection
(b)(1).

"(d) Petition Determination.—
"(1) Time for initial determination.—(A) Within 45 days after the date on

which a petition is filed under subsection (b), the administering authority shall,

after examining, on the basis of sources readily available to the administering
authority, the accuracy and adequacy of the evidence provided in the petition,

determine whether the petition

—

"(i) alleges the elements necessary for the imposition of an injurious pric-

ing charge under section 801(a) and the elements required under subsection
(b)(1)(B), (C), (D), or (E), and contains information reasonably available to

the petitioner supporting the allegations; and
"(ii) determine if the petition has been filed by or on behalf of the indus-

try.

"(B) Any period in which paragraph (6)(A) applies shall not be included in cal-

culating the 45-day period described in subparagraph (A).

"(2) Affirmative determinations.—If the determinations under clauses (i)

and (ii) of paragraph (1)(A) are affirmative, the administering authority shall

initiate an investigation to determine whether the vessel was sold at less than
fair value, unless paragraph (6) applies.

"(3) Negative determinations.—If^
"(A) the determination under clause (i) or (ii) of paragraph (1)(A) is nega-

tive, or
"(B) paragraph (6)(B) applies,

the administering authority shall dismiss the petition, terminate the proceed-

ing, and notify the petitioner in writing of the reasons for the determination.
"(4) Determination of industry support.—

"(A) General rule.—For purposes of this subsection, the administering
authority shall determine that the petition has been filed by or on behalf

of the domestic industry, if

—

"(i) the domestic producers or workers who support the petition col-

lectively account for at least 25 percent of the total capacity of domestic
producers capable of producing a like vessel, and

"(ii) the domestic producers or workers who support the petition col-

lectively account for more than 50 percent of the total capacity to

produce a like vessel of that portion of the domestic industry expressing

support for or opposition to the petition.

"(B) Certain positions disregarded.—In determining industry support

under subparagraph (A), the administering authority shall disregard the

position of domestic producers who oppose the petition, if such producers

are related to the foreign producer or United States buyer of the subject

vessel, or the domestic producer is itself the United States buyer, unless

such domestic producers demonstrate that their interests as domestic pro-

ducers would be adversely affected by the imposition of an injiuious pricing

charge.
"(C) Polling the industry.—If the petition does not establish support

of domestic producers or workers accounting for more than 50 percent of

the total capacity to produce a like vessel

—

"(i) the administering authority shall poll the industry or rely on
other information in order to determine if there is support for the peti-

tion as required by subparagraph (A), or

"(ii) if there is a large number of producers in the industry, the ad-

ministering authority may determine industry support for the petition

by using any statistically valid sampling method to poll the industry.



IX

"(D) Comments by interested parties.—Before the administering au-

thority makes a determination with respect to initiating an investigation,

any person who would quaUfy as an interested party under section 861(17)

if an investigation were initiated, may submit comments or information on
the issue of industry support. After the administering authority makes a
determination with respect to initiating an investigation, the determination
regarding industry support shall not be reconsidered.

"(5) Definition of domestic producers or workers.—For purposes of this

subsection, the term 'domestic producers or workers' means interested parties

as defined in section 861(17)(C), (D), (E), or (F).

"(6) Proceedings by wto members.—The administering authority shall not

initiate an investigation under this section if, with respect to the vessel sale at

issue, an antidumping proceeding conducted by a WTO member who is not a
Shipbuilding Agreement Party

—

"(A) has been initiated and has been pending for not more than one year,

or
"(B) has been completed and resulted in the imposition of antidumping

measures or a negative determination with respect to whether the sale was
at less than fair value or with respect to injury.

"(e) Notification to Commission of Determination.—The administering au-

thority shall

—

"(1) notify the Commission immediately of any determination it makes under
subsection (a) or (d), and

"(2) if the determination is afiirmative, make available to the Commission
such information as it may have relating to the matter under investigation,

under such procedures as the administering authority and the Commission may
establish to prevent disclosure, other than with the consent of the party provid-

ing it or under protective order, of any information to which confidential treat-

ment has been given by the administering authority.

"SEC. 803. PRELIMINARY DETERMINATIONS.

"(a) Determination by Commission of Reasonable Indication of Injury.—
"(1) General rule.—Except in the case of a petition dismissed by the admin-

istering authority under section 802(d)(3), the Commission, within the time
specified in paragraph (2), shall determine, based on the information available

to it at the time of the determination, whether there is a reasonable indication

that—
"(A) an industry in the United States

—

"(i) is or has been materially injured, or
"(ii) is threatened with material injury, or

"(B) the establishment of an industry in the United States is or has been
materially retarded,

by reason of the sale of the subject vessel. If the Commission makes a negative
determination under this paragraph, the investigation shall be terminated.

"(2) Time for commission determination.—The Commission shall make the
determination described in paragraph (1) within 90 days after the date on
which the petition is filed or, in the case of an investigation initiated under sec-

tion 802(a), within 90 days after the date on which the Commission receives no-

tice from the administering authority that the investigation has been initiated.

"(b) Preliminary Determination by Administering Authority.—
"(1) Period of injurious pricing investigation.—(A) The administering au-

thority shall make a determination, based upon the information available to it

at the time of the determination, of whether there is a reasonable basis to be-

lieve or suspect that the subject vessel was sold at less than fair value.

"(B) If cost data is required to determine normal value on the basis of a sale

of a foreign like vessel that has not been delivered on or before the date on
which the administering authority initiates the investigation, the administerii^g
authority shall make its determination within 160 days aft;er the date of deliv-

ery of the foreign like vessel.

"(C) If normal value is to be determined on the basis of constructed value,

the administering authority shall make its determination within 160 days afi;er

the date of delivery of the subject vessel.

"(D) In cases in which subparagraph (B) or (C) does not apply, the administer-
ing authority shall make its determination within 160 days aft,er the date on
which the administering authority initiates the investigation under section 802.

"(E) In no event shall the administering authority make its determination be-
fore an afiirmative determination is made by the Commission under subsection
(a).
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"(2) De minimis injurious pricing margin.—In making a determination
under this subsection, the administering authority shall disregard any injurious

pricing margin that is de minimis. For purposes of the preceding sentence, an
injurious pricing margin is de minimis if the administering authority deter-

mines that the margin is less than 2 percent of the export price.

"(c) Extension of Period in Extraordinarily Complicated Cases or for Good
Cause.—

"(1) In general.—If—
"(A) the administering authority concludes that the parties concerned are

cooperating and determines that

—

"(i) the case is extraordinarily complicated by reason of

—

"(I) the novelty of the issues presented, or

"(II) the nature and extent of the information required, and
"(ii) additional time is necessary to make the preliminary determina-

tion, or

"(B) a party to the investigation requests an extension and demonstrates
good cause for the extension,

then the administering authority may postpone the time for making its prelimi-

nary determination.
"(2) Length of postponement.—The preliminary determination may be post-

poned under paragraph (1)(A) or (B) until not later than the 190th day after

—

"(A) the date of delivery of the foreign like vessel, if subsection (b)(1)(B)

applies,

"(B) the date of delivery of the subject vessel, if subsection (b)(1)(C) ap-
plies, or

"(C) the date on which the administering authority initiates an investiga-

tion under section 802, in a case in which subsection (b)(1)(D) applies.

"(3) Notice of postponement.—The administering authority shall notify the
parties to the investigation, not later than 20 days before the date on which the
preliminary determination would otherwise be required under subsection (b)(1),

if it intends to postpone making the preliminary determination under para-
graph (1). The notification shall include an explanation of the reasons for the
postponement, and notice of the postponement shall be published in the Federal
Register.

"(d) Effect of Determination by the Administering Authority.—If the pre-

liminary determination of the administering authority under subsection (b) is af-

firmative, the administering authority shall

—

"(1) determine an estimated injurious pricing margin, and
"(2) make available to the Commission all information upon which its deter-

mination was based and which the Commission considers relevant to its injury
determination, under such procedures as the administering authority and the
Commission may establish to prevent disclosure, other than with the consent
of the party providing it or under protective order, of any information to which
confidential treatment has been given by the administering authority.

"(e) Notice of Determination.—Whenever the Commission or the administering
authority makes a determination under this section, the Commission or the admin-
istering authority, as the case may be, shall notify the petitioner, and other parties

to the investigation, and the Commission or the administering authority (whichever
is appropriate) of its determination. The administering authority shall include with
such notification the facts and conclusions on which its determination is based. Not
later than 5 days after the date on which the determination is required to be made
under subsection (a)(2), the Commission shall transmit to the administering author-
ity the facts and conclusions on which its determination is based.

"SEC. 804. TERMINATION OR SUSPENSION OF INVESTIGATION.

"(a) Termination of Investigation Upon Withdrawal of Petition.—
"(1) In general.—Except as provided in paragraph (2), an investigation

under this subtitle may be terminated by either the administering authority or

the Commission, after notice to all parties to the investigation, upon withdrawal
of the petition by the petitioner.

"(2) Limitation on termination by commission.—The Commission may not
terminate an investigation under paragraph (1) before a preliminary determina-
tion is made by the administering authority under section 803(b).

"(b) Termination of Investigations Initiated by Administering Authority.—
The administering authority may terminate any investigation initiated by the ad-
ministering authority under section 802(a) after providing notice of such termination
to all parties to the investigation.
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"(c) Alternate Equivalent Remedy.—The criteria set forth in subparagraphs (A)

through (D) of section 806(e)(1) shall apply to any agreement that forms the basis

for termination of an investigation under subsection (a) or (b).

"(d) Proceedings by WTO Members.—
"(1) Suspension of investigation.—The administering authority and the

Commission shall suspend an investigation under this section if a WTO member
that is not a Shipbuilding Agreement Party initiates an antidumping proceeding

described in section 861(29)(A) with respect to the sale of the subject vessel.

"(2) Termination of investigation.—If an antidumping proceeding described

in paragraph (1) is concluded by

—

"(A) the imposition of antidumping measures, or

"(B) a negative determination with respect to whether the sale is at less

than fair value or with respect to injury,

the administering authority and the Commission shall terminate the investiga-

tion under this section.

"(3) Continuation of investigation.—(A) If such a proceeding

—

"(i) is concluded by a result other than a result described in paragraph

(2), or

"(ii) is not concluded within one year from the date of the initiation of

the proceeding,
then the administering authority and the Commission shall terminate the sus-

pension and continue the investigation. The period in which the investigation

was suspended shall not be included in calculating deadlines applicable with re-

spect to the investigation.

"(B) Notwithstanding subparagraph (A)(ii), if the proceeding is concluded by

a result described in paragraph (2)(A), the administering authority and the

Commission shall terminate the investigation under this section.

"SEC. 805. FINAL DETERMINATIONS.

"(a) Determinations by Administering Authority.—
"(1) In general.—Within 75 days after the date of its preliminary determina-

tion under section 803(b), the administering authority shall make a final deter-

mination of whether the vessel which is the subject of the investigation has

been sold in the United States at less than its fair value.

"(2) Extension of period for determination.—(A) The administering au-

thority may postpone making the final determination under paragraph (1) until

not later than 290 days after

—

"(i) the date of delivery of the foreign like vessel, in an investigation to

which section 803(b)(1)(B) applies,

"(ii) the date of deUvery of the subject vessel, in an investigation to which
section 803(b)(1)(C) applies, or

"(iii) the date on which the administering authority initiates the inves-

tigation under section 802, in an investigation to which section 803(b)(1)(D)

applies.

"(B) The administering authority may apply subparagraph (A) if a request in

writing is made by

—

"(i) the producer of the subject vessel, in a proceeding in which the pre-

liminary determination by the administering authority under section 803(b)

was affirmative, or

"(ii) the petitioner, in a proceeding in which the preliminary determina-

tion by the administering authority under section 803(b) was negative.

"(3) De minimis injurious pricing margin.—In making a determination

under this subsection, the administering authority shall disregard any injurious

pricing margin that is de minimis as defined in section 803(b)(2).

"(b) Final Determination by Commission.—
"(1) In general.—The Commission shall make a final determination of

whether

—

"(A) an industry in the United States

—

"(i) is or has been materially injured, or

"(ii) is threatened with material injury, or

"(B) the establishment of an industry in the United States is or has been
materially retarded,

by reason of the sale of the vessel with respect to which the administering au-

thority has made an affirmative determination under subsection (a)(1).

"(2) Period for injury determination following affirmative preliminary
determination by administering authority.—If the preliminary determina-
tion by the administering authority under section 803(b) is affirmative, then the
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Commission shall make the determination required by paragraph (1) before the
later of

—

"(A) the 120th day after the day on which the administering authority
makes its affirmative preliminary determination under section 803(b), or

"(B) the 45th day after the day on which the administering authority
makes its afiirmative final determination under subsection (a).

"(3) Period for injury determination following negative preliminary
DETERMINATION BY ADMINISTERING AUTHORITY.—If the preliminary determina-
tion by the administering authority under section 803(b) is negative, and its

final determination under subsection (a) is affirmative, then the final deter-
mination by the Commission under this subsection shall be made within 75
days after the date of that affirmative final determination.

"(c) Effect of Final Determinations.—
"(1) Effect of affirmative determination by the administering author-

ity.—If the detennination of the administering authority under subsection (a)

is afiirmative, then the administering authority shall

—

"(A) make available to the Commission all information upon which such
determination was based and which the Commission considers relevant to

its determination, under such procedures as the administering authority
and the Commission may establish to prevent disclosure, other than with
the consent of the party providing it or under protective order, of any infor-

mation to which confidential treatment has been given by the administering
authority, and

"(B) calculate an injurious pricing charge in an amount equal to the
amount by which the normal value exceeds the export price of the subject
vessel.

"(2) Issuance of order; effect of negative determination.—If the deter-
minations of the administering authority and the Commission under sub-
sections (a)(1) and (b)(1) are afiirmative, then the administering authority shall

issue an injurious pricing order under section 806. If either of such determina-
tions is negative, the investigation shall be terminated upon the publication of

notice of that negative determination.
"(d) Publication of Notice of Determinations.—Whenever the administering

authority or the Commission makes a determination under this section, it shall no-
tify the petitioner, other parties to the investigation, and the other agency of its de-
termination and of the facts and conclusions of law upon which the determination
is based, and it shall publish notice of its determination in the Federal Register.

"(e) Correction of Ministerlal Errors.—The administering authority shall es-

tablish procedures for the correction of ministerial errors in final determinations
within a reasonable time after the determinations are issued under this section.

Such procedures shall ensure opportunity for interested parties to present their

views regarding any such errors. As used in this subsection, the term 'ministerial

error' includes errors in addition, subtraction, or other arithmetic function, clerical

errors resulting from inaccurate copying, duplication, or the like, and any other type
of unintentional error which the administering authority considers ministerial.

"SEC. 806. IMPOSmON AND COLXECTION OF LNJURJOUS PRICING CHARGE.

"(a) In General.—Within 10 days after being notified by the Commission of an
affirmative determination under section 805(b), the administering authority shall

publish an order imposing an injurious pricing charge on the foreign producer of the
subject vessel which

—

"(1) directs the foreign producer of the subject vessel to pay to the Secretary
of the Treasury, or the designee of the Secretary, within 180 days from the date
of publication of the order, an injurious pricing charge in an amount equal to

the amount by which the normal value exceeds the export price of the subject

vessel,

"(2) includes the identity and location of the foreign producer and a descrip-

tion of the subject vessel, in such detail as the administering authority deems
necessary, and

"(3) informs the foreign producer that—
"(A) failure to pay the injurious pricing charge in a timely fashion may

result in the imposition of countermeasures with respect to that producer
under section 807,

"(B) payment made after the deadline described in paragraph (1) shall be
subject to interest charges at the Commercial Interest Reference Rate
(CIRR), and

"(C) the foreign producer may request an extension of the due date for

payment under subsection (b).
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"(b) Extension of Due Date for Payment in Extraordinary Circumstances.—
"(1) Extension.—Upon request, the administering authority may amend the

order under subsection (a) to set a due date for payment or payments later than
the date that is 180 days from the date of pubHcation of the order, if the admin-
istering authority determines that full payment in 180 days would render the
producer insolvent or would be incompatible with a judicially supervised reorga-

nization. When an extended payment schedule provides for a series of partial

payments, the administering authority shall specify the circumstances under
which default on one or more pajonents will result in the imposition of counter-
measures.

"(2) Interest charges.—If a request is granted under paragraph (1), pay-
ments made after the date that is 180 days from the publication of the order
shall be subject to interest charges at the CIRR.

"(c) Notification of Order.—The administering authority shall deliver a copy of

the order requesting payment to the foreign producer of the subject vessel and to

an appropriate representative of the government of the exporting country.
"(d) Revocation of Order.—The administering authority

—

"(1) may revoke an injurious pricing order if the administering authority de-
termines that producers accounting for substantially all of the capacity to

produce a domestic like vessel have expressed a lack of interest in the order,

and
"(2) shall revoke an injurious pricing order

—

"(A) if the sale of the vessel that was the subject of the injurious pricing
determination is voided,

"(B) if the injurious pricing charge is paid in full, including any interest

accrued for late payment,
"(C) upon full implementation of an alternative equivalent remedy de-

scribed in subsection (e), or
"(D) if, with respect to the vessel sale that was at issue in the investiga-

tion that resulted in the injurious pricing order, an antidumping proceeding
conducted by a WTO member who is not a Shipbuilding Agreement Party
has been completed and resulted in the imposition of antidumping meas-
ures.

"(e) Alternative Equivalent Remedy.—
"(1) Agreement for alternate remedy.—The administering authority may

suspend an injurious pricing order if the administering authority enters into an
agreement with the foreign producer subject to the order on an alternative
equivalent remedy, that the administering authority determines

—

"(A) is at least as effective a remedy as the injurious pricing charge,
"(B) is in the public interest,

"(C) can be effectively monitored and enforced, and
"(D) is otherwise consistent with the domestic law and international obli-

gations of the United States.
"(2) Prior consultations and submission of comments.—Before entering

into an agreement under paragraph (1), the administering authority shall con-
sult with the industry, and provide for the submission of comments by inter-

ested parties, with respect to the agreement.
"(3) Material violations of agreement.—If the injurious pricing order has

been suspended under paragraph (1), and the administering authority deter-
mines that the foreign producer concerned has materially violated the terms of
the agreement under paragraph (1), the administering authority shall terminate
the suspension.

"SEC. 807. IMPOSITION OF COUNTERMEASURES.
"(a) General Rule.—

"(1) Issuance of order imposing countermeasures.—Unless an injurious
pricing order is revoked or suspended under section 806 (d) or (e), the admin-
istering authority shall issue an order imposing countermeasures.

"(2) Contents of order.—The countermeasure order shall

—

"(A) state that, as provided in section 468, a permit to lade or unlade pas-
sengers or merchandise may not be issued with respect to vessels con-
tracted to be built by the foreign producer of the vessel with respect to

which an injurious pricing order was issued under section 806, and
"(B) specify the scope and duration of the prohibition on the issuance of

a permit to lade or unJade passengers or merchandise.
"(b) Notice of Intent To Impose Countermeasures.—

"(1) General rule.—The administering authority shall issue a notice of in-

tent to impose countermeasures not later than 30 days before the expiration of
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the time for payment specified in the injurious pricing order (or extended pay-
ment provided for under section 806(b)), and shall publish the notice in the Fed-
eral Register within 7 days after issuing the notice.

"(2) Elements of the notice of intent.—The notice of intent shall contain
at least the following elements:

"(A) Scope.—A permit to lade or unlade passengers or merchandise may
not be issued with respect to any vessel

—

"(i) built by the foreign producer subject to the proposed counter-
measures, and

"(ii) with respect to which the material terms of sale are established
within a period of 4 consecutive years beginning on the date that is 30
days after publication in the Fedeal Register of the notice of intent de-
scribed in paragraph (1).

"(B) Duration.—For each vessel described in subparagraph (A), a permit
to lade or unlade passengers or merchandise may not be issued for a period
of 4 years after the date of delivery of the vessel.

"(c) Determination To Impose Countermeasures; Order.—
"(1) General rule.—The administering authority shall, within the time spec-

ified in paragraph (2), issue a determination and order imposing counter-
measures.

"(2) Time for determination.—The determination shall be issued within 90
days after the date on which the notice of intent to impose countermeasures
under subsection (b) is published in the Federal Register. The administering au-
thority shall publish the determination, and the order described in paragraph
(4), in the Federal Register within 7 days after issuing the final determination,
and shall provide a copy of the determination and order to the Customs Service.

"(3) Content of the determination.—In the determination imposing coun-
termeasures, the administering authority shall determine whether, in light of
all of the circumstances, an interested party has demonstrated that the scope
or duration of the countermeasures described in subsection (b)(2) should be nar-
rower or shorter than the scope or duration set forth in the notice of intent to

impose countermeasures.
"(4) Order.—At the same time it issues its determination, the administering

authority shall issue an order imposing countermeasures, consistent with its de-

termination.
"(d) Administrative Review of Determination To Impose Counter-

measures.—
"(1) Request for review.—Each year, in the anniversary month of the issu-

ance of the order imposing countermeasures under subsection (c), the admin-
istering authority shall publish in the Federal Register a notice providing that
interested parties may request

—

"(A) a review of the scope or duration of the countermeasures determined
under subsection (c)(3), and

"(B) a hearing in connection with such a review.
"(2) Review.—If a proper request has been received under paragraph (1), the

administering authority shall

—

"(A) publish notice of initiation of a review in the Federal Register not
later than 15 days after the end of the anniversary month of the issuance
of the order imposing countermeasures, and

"(B) review and determine whether the requesting party has dem-
onstrated that the scope or duration of the countermeasiu*es is excessive in

light of all of the circumstances.
"(3) Time for review.—The administering authority shall make its deter-

mination under paragraph (2)(B) within 90 days after the date on which the no-

tice of initiation of the review is published. If the determination under para-
graph (2)(B) is affirmative, the administering authority shall amend the order
accordingly. The administering authority shall promptly publish the determina-
tion and any amendment to the order in the Federal Register, and shall provide
a copy of any amended order to the Customs Service. In extraordinary cir-

cumstances, the administering authority may extend the time for its determina-
tion under paragraph (2)(B) to not later than 150 days after the date on which
the notice of initiation of the review is published.

"(e) Extension of Countermeasures.—
"(1) Request for extension.—Within the time described in paragraph (2),

an interested party may file with the administering authority a request that the

scope or duration of countermeasiu-es be extended.
"(2) Deadline for request for extension.—



"(A) Request for extension beyond 4 years.—If the request seeks an
extension that would cause the scope or duration of countermeasures to ex-

ceed 4 years, including any prior extensions, the request for extension
under paragraph (1) shall be filed not earlier than the date that is 15
months, and not later than the date that is 12 months, before the date that
marks the end of the period that specifies the vessels that fall within the
scope of the order by virtue of the establishment of material terms of sale

within that period.

"(B) Other requests.—If the request seeks an extension under para-
graph (1) other than one described in subparagraph (A), the request shall

be filed not earlier than the date that is 6 months, and not later than a
date that is 3 months, before the date that marks the end of the period re-

ferred to in subparagraph (A).

"(3) Determination.—
"(A) Notice of request for extension.—If a proper request has been

received under paragraph (1), the administering authority shall publish no-

tice of initiation of an extension proceeding in the Federal Register not later

than 15 days after the applicable deadline in paragraph (2) for requesting
the extension.

"(B) Procedures.—
"(i) Requests for extension beyond 4 years.—If paragraph (2)(A)

applies to the request, the administering authority shall consult with
the Trade Representative under paragraph (4).

"(ii) Other requests.—If paragraph (2)(B) applies to the request,
the administering authority shall determine, within 90 days after the
date on which the notice of initiation of the proceeding is published,
whether the requesting party has demonstrated that the scope or dura-
tion of the countermeasures is inadequate in light of all of the cir-

cumstances. If the administering authority determines that an exten-
sion is warranted, it shall amend the countermeasure order accord-
ingly. The administering authority shall promptly publish the deter-

mination and any amendment to the order in the Federal Register, and
shall provide a copy of any amended order to the Customs Service.

"(4) Consultation with trade representative.—If paragraph (3)(B)(i) ap-
plies, the administering authority shall consult with the Trade Representative
concerning whether it would be appropriate to request establishment of a dis-

pute settlement panel under the Shipbuilding Agreement for the purpose of

seeking authorization to extend the scope or duration of countermeasures for a
period in excess of 4 years.

"(5) Decision not to request panel.—If, based on consultations under para-
graph (4), the Trade Representative decides not to request establishment of a
panel, the Trade Representative shall inform the party requesting the extension
of the countermeasures of the reasons for its decision in writing. The decision
shall not be subject to judicial review.

"(6) Panel proceedings.— If, based on consultations under paragraph (4), the
Trade Representative requests the establishment of a panel under the Ship-
building Agreement to authorize an extension of the period of countermeasures,
and the panel authorizes such an extension, the administering authority shall

promptly amend the countermeasure order. The administering authority shall

publish notice of the amendment in the Federal Register.
"(f) List of Vessels Subject to Countermeasures.—

"(1) General rule.—At least once during each 12-month period beginning on
the anniversary date of a determination to impose countermeasures under this

section, the administering authority shall publish in the Federal Register a list

of all delivered vessels subject to countermeasures under the determination.
"(2) Content of list.—The list under paragraph (1) shall include the follow-

ing information for each vessel, to the extent the information is available:

"(A) The name and general description of the vessel.

"(B) The vessel identification number.
"(C) The shipyard where the vessel was constructed.
"(D) The last-known registry of the vessel.

"(E) The name and address of the last-known owner of the vessel.

"(F) The delivery date of the vessel.

"(G) The remaining duration of countermeasures on the vessel.

"(H) Any other identifying information available.
"(3) Amendment of list.—The administering authority may amend the list

from time to time to reflect new information that comes to its attention and
shall publish any amendments in the Federal Register.
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"(4) Service of list and amendments.—(A) The administering authority

shall serve a copy of the list described in paragraph (1) on

—

"(i) the petitioner under section 802(b),

"(ii) the United States Customs Service,

"(iii) the Secretariat of the Organization for Economic Cooperation and
Development,

"(iv) the owners of vessels on the list,

"(v) the shipyards on the list, and
"(vi) the government of the country in which a shipyard on the list is lo-

cated.

"(B) The administering authority shall serve a copy of any amendments to the

list under paragraph (3) or subsection (g)(3) on—
"(i) the parties listed in clauses (i), (ii), and (iii) of subparagraph (A), and,

"(ii) if the amendment affects their interests, the parties listed in clauses

(iv), (v), and (vi) of subparagraph (A).

"(g) Administrative Review of List of Vessels Subject to Counter-
measures.—

"(1) Request for review.—(A) An interested party may request in writing

a review of the list described in subsection (f)(1), including any amendments
thereto, to determine whether

—

"(i) a vessel included in the list does not fall within the scope of the appli-

cable countermeasure order and should be deleted, or

"(ii) a vessel not included in the list falls within the scope of the applica-

ble countermeasure order and should be added.

"(B) Any request seeking a determination described in subparagraph (A)(i)

shall be made within 90 days after the date of publication of the applicable list.

"(2) Review.—If a proper request for review has been received, the admin-
istering authority shall

—

"(A) publish notice of initiation of a review in the Federal Register

—

"(i) not later than 15 days after the request is received, or

"(ii) if the request seeks a determination described in paragraph
(l)(A)(i), not later than 15 days after the deadline described in para-

graph (1)(B), and
"(B) review and determine whether the requesting party has dem-

onstrated that

—

"(i) a vessel included in the list does not qualify for such inclusion,

or
"(ii) a vessel not included in the list qualifies for inclusion.

"(3) Time for determination.—The administering authority shall make its

determination under paragraph (2)(B) within 90 days after the date on which
the notice of initiation of such review is published. If the administering author-

ity determines that a vessel should be added or deleted from the list, the admin-
istering authority shall amend the list accordingly. The administering authority

shall promptly publish in the Federal Register the determination and any such

amendment to the list.

"(h) Expiration of Countermeasures.—Upon expiration of a countermeasure
order imposed under this section, the administering authority shall promptly pub-

lish a notice of the expiration in the Federal Register.

"(i) Suspension or Termination of Proceedings or Countermeasures; Tem-
porary Reduction of Countermeasures.—

"(1) If injurious pricing order revoked or suspended.—If an injurious

pricing order has been revoked or suspended under section 806(d) or (e), the ad-

ministering authority shall, as appropriate, suspend or terminate proceedings

under this section with respect to that order, or suspend or revoke a counter-

measure order issued with respect to that injurious pricing order.

"(2) If payment date amended.—(A) Subject to subparagraph (C), if the pay-

ment date under an injurious pricing order is amended under section 845, the

administering authority shall, as appropriate, suspend proceedings or modify

deadlines under this section, or suspend or amend a countermeasure order is-

sued with respect to that injurious pricing order.

"(B) In taking action under subparagraph (A), the administering authority

shall ensure that countermeasures are not applied before the date that is 30

days after publication in the Federal Register of the amended payment date.

"(C) If-
"(i) a countermeasure order is issued under subsection (c) before an

amendment is made under section 845 to the payment date of the injurious

pricing order to which the countermeasure order applies, and



XVII

"(ii) the administering authority determines that the period of time be-

tween the original payment date and the amended payment date is signifi-

cant for purposes of determining the appropriate scope or duration of coun-

termeasures,
the administering authority may, in Heu of acting under subparagraph (A), re-

institute proceedings under subsection (c) for purposes of issuing a new deter-

mination under that subsection,

"(j) Comment and Hearing.—In the course of any proceeding under subsection

(c), (d), (e), or (g), the administering authority

—

"(1) shall solicit comments from interested parties, and
"(2)(A) in a proceeding under subsection (c) or (d), upon the request of an in-

terested party, shall hold a hearing in accordance with section 841(b) in connec-

tion with that proceeding, or

"(B) in a proceeding under subsection (e) or (g), upon the request of an inter-

ested party, may hold a hearing in accordance with section 841(b) in connection

with that proceeding.

"SEC. 808. INJURIOUS PRICING PETITIONS BY THIRD COUNTRIES.

"(a) Filing of Petition.—The government of a Shipbuilding Agreement Party

may file with the Trade Representative a petition requesting that an investigation

be conducted to determine if

—

"( 1 ) a vessel from another Shipbuilding Agreement Party has been sold in the

United States at less than fair value, and
"(2) an industry, in the petitioning country, producing or capable of producing

a like vessel is materially injured by reason of such sale.

"(b) Initiation.—The Trade Representative, after consultation with the admin-
istering authority and the Commission and obtaining the approval of the Parties

Group under the Shipbuilding Agreement, shall determine whether to initiate an in-

vestigation described in subsection (a).

"(c) Determinations.—Upon initiation of an investigation under subsection (a),

the Trade Representative shall request the following determinations be made in ac-

cordance with substantive and procedural requirements specified by the Trade Rep-
resentative, notwithstanding any other provision of this title:

"(1) The administering authority shall determine whether the subject vessel

has been sold at less than fair value.

"(2) The Commission shall determine whether an industry in the petitioning

country is materially injured by reason of the sale of the subject vessel in the

United States.

"(d) Public Comment.—An opportunity for public comment shall be provided, as

appropriate

—

"(1) by the Trade Representative, in making the determinations required by
subsection (b), and

"(2) by the administering authority and the Commission, in making the deter-

minations required by subsection (c).

"(e) Issuance of Order.—If the administering authority makes an affirmative de-

termination under paragraph (1) of subsection (c), and the Commission makes an
affirmative determination under paragraph (2) of subsection (c), the administering
authority shall

—

"(1) order an injurious pricing charge in accordance with section 806, and
"(2) make such determinations and take such other actions as are required

by sections 806 and 807, as if affirmative determinations had been made under
subsections (a) and (b) of section 805.

"(f) Reviews of Determinations.—For purposes of review under section 516B, if

an order is issued under subsection (e)

—

"(1) the final determinations of the administering authority and the Commis-
sion under subsection (c) shall be treated as final determinations made under
section 805, and

"(2) determinations of the administering authority under subsection (e)(2)

shall be treated as determinations made under section 806 or 807, as the case
may be.

"(g) Access to Information.—Section 843 shall apply to investigations under
this section, to the extent specified by the Trade Representative, after consultation
with the administering authority and the Commission.
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"Subtitle B—Special Rules

"SEC. 821. EXPORT PRICE.

"(a) Export Price.—For purposes of this title, the term 'export price' means the
price at which the subject vessel is first sold (or agreed to be sold) by or for the
account of the foreign producer of the subject vessel to an unaffiliated United States
buyer. The term 'sold (or agreed to be sold) by or for the account of the foreign pro-

ducer' includes any transfer of an ownership interest, including by way of lease or
long-term bareboat charter, in conjunction with the original transfer from the pro-

ducer, either directly or indirectly, to a United States buyer.
"(b) Adjustments to Export Price.—The price used to establish export price

shall be

—

"(1) increased by the amount of any import duties imposed by the country of
exportation which have been rebated, or which have not been collected, by rea-

son of the exportation of the subject vessel, and
"(2) reduced by

—

"(A) the amount, if any, included in such price, attributable to any addi-
tional costs, charges, or expenses which are incident to bringing the subject
vessel from the shipyard in the exporting country to the place of delivery,

"(B) the amount, if included in such price, of any export tax, duty, or
other charge imposed by the exporting country on the exportation of the
subject vessel, and

"(C) all other expenses incidental to placing the vessel in condition for de-

livery to the buyer.

"SEC. 822. NORMAL VALUE.

"(a) Determination.—In determining under this title whether a subject vessel

has been sold at less than fair value, a fair comparison shall be made between the
export price and normal value of the subject vessel. In order to achieve a fair com-
parison with the export price, normal value shall be determined as follows:

"(1) Determination of normal value.—
"(A) In general.—The normal value of the subject vessel shall be the

price described in subparagraph (B), at a time reasonably corresponding to

the time of the sale used to determine the export price under section 821(a).

"(B) Price.—The price referred to in subparagraph (A) is

—

"(i) the price at which a foreign like vessel is first sold in the export-

ing country, in the ordinary course of trade and, to the extent prac-

ticable, at the same level of trade, or
"(ii) in a case to which subparagraph (C) applies, the price at which

a foreign like vessel is so sold for consumption in a country other than
the exporting country or the United States, if

—

"(I) such price is representative, and
"(II) the administering authority does not determine that the

particular market situation in such other country prevents a prop-

er comparison with the export price.

"(C) Third country sales.—This subparagraph applies when

—

"(i) a foreign like vessel is not sold in the exporting country as de-

scribed in subparagraph (B)(i), or
"(ii) the particular market situation in the exporting country does not

permit a proper comparison with the export price.

"(D) Contemporaneous sale.—For purposes of subparagraph (A), 'a time
reasonably corresponding to the time of the sale' means within 3 months
before or after the sale of the subject vessel or, in the absence of such sales,

such longer period as the administering authority determines would be ap-

propriate.
"(2) Fictitious markets.—No pretended sale, and no sale intended to estab-

lish a fictitious market, shall be taken into account in determining normal
value.

"(3) Use of constructed value.—If the administering authority determines
that the normal value of the subject vessel cannot be determined under para-

graph (1)(B) or (1)(C), then the normal value of the subject vessel shall be the

constructed value of that vessel, as determined under subsection (e).

"(4) Indirect sales.—If a foreign like vessel is sold through an affiliated

party, the price at which the foreign like vessel is sold by such affiliated party
may be used in determining normal value.

"(5) Adjustments.—The price described in paragraph (1)(B) shall be

—

"(A) reduced by

—
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"(i) the amount, if any, included in the price described in paragraph

(1)(B), attributable to any costs, charges, and expenses incident to

bringing the foreign like vessel from the shipyard to the place of deliv-

ery to the purchaser,
"(ii) the amount of any taxes imposed directly upon the foreign like

vessel or components thereof which have been rebated, or which have

not been collected, on the subject vessel, but only to the extent that

such taxes are added to or included in the price of the foreign like ves-

sel, and
"(iii) the amount of all other expenses incidental to placing the for-

eign like vessel in condition for delivery to the buyer, and
"(B) increased or decreased by the amount of any difference (or lack

thereof) between the export price and the price described in paragraph
(1)(B) (other than a difference for which allowance is otherwise provided

under this section) that is established to the satisfaction of the administer-

ing authority to be wholly or partly due to

—

"(i) physical differences between the subject vessel and the vessel

used in determining normal value, or

"(ii) other differences in the circumstances of sale.

"(6) Adjustments for level of trade.—The price described in paragraph
(1)(B) shall also be increased or decreased to make due allowance for any dif-

ference (or lack thereof) between the export price and the price described in

paragraph (1)(B) (other than a difference for which allowance is otherwise made
under this section) that is shown to be wholly or partly due to a difference in

level of trade between the export price and normal value, if the difference in

level of trade

—

"(A) involves the performance of different selling activities, and
"(B) is demonstrated to affect price comparability, based on a pattern of

consistent price differences between sales at different levels of trade in the

country in which normal value is determined.

In a case described in the preceding sentence, the amount of the adjustment

shall be based on the price differences between the two levels of trade in the

country in which normal value is determined.
"(7) Adjustments to constructed value.—Constructed value as determined

under subsection (d) may be adjusted, as appropriate, pursuant to this sub-

section.

"(b) Sales at Less Than Cost of Production.—
"(1) Determination; sales disregarded.—Whenever the administering au-

thority has reasonable grounds to believe or suspect that the sale of the foreign

like vessel under consideration for the determination of normal value has been
made at a price which represents less than the cost of production of the foreign

like vessel, the administering authority shall determine whether, in fact, such

sale was made at less than the cost of production. If the administering author-

ity determines that the sale was made at less than the cost of production and
was not at a price which permits recovery of all costs within 5 years, such sale

may be disregarded in the determination of normal value. Whenever such a sale

is disregarded, normal value shall be based on another sale of a foreign like ves-

sel in the ordinary course of trade. If no sales made in the ordinary course of

trade remain, the normal value shall be based on the constructed value of the

subject vessel.

"(2) Definitions and special rules.—For purposes of this subsection:

"(A) Reasonable grounds to believe or suspect.—There are reason-

able grounds to believe or suspect that the sale of a foreign like vessel was
made at a price that is less than the cost of production of the vessel, if an
interested party described in subparagraph (C), (D), (E), or (F) of section

861(17) provides information, based upon observed prices or constructed

prices or costs, that the sale of the foreign like vessel under consideration

for the determination of normal value has been made at a price which rep-

resents less than the cost of production of the vessel.

"(B) Recovery of costs.—If the price is below the cost of production at

the time of sale but is above the weighted average cost of production for

the period of investigation, such price shall be considered to pro'/ide for re-

covery of costs within 5 years.
"(3) Calculation of cost of production.—For purposes of this section, the

cost of production shall be an amount equal to the sum of

—

"(A) the cost of materials and of fabrication or other processing of any
kind employed in producing the foreign like vessel, during a period which
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would ordinarily permit the production of that vessel in the ordinary course
of business, and

"(B) an amount for selling, general, and administrative expenses based on
actual data pertaining to the production and sale of the foreign like vessel
by the producer in question.

For purposes of subparagraph (A), if the normal value is based on the price of
the foreign like vessel sold in a country other than the exporting country, the
cost of materials shall be determined without regard to any internal tax in the
exporting country imposed on such materials or on their disposition which are
remitted or refunded upon exportation.

"(c) NONMARKET ECONOMY COUNTRIES.

—

"(1) In general.—If—
"(A) the subject vessel is produced in a nonmarket economy country, and
"(B) the administering authority finds that available information does not

permit the normal value of the subject vessel to be determined under sub-
section (a),

the administering authority shall determine the normal value of the subject ves-

sel on the basis of the value of the factors of production utilized in producing
the vessel and to which shall be added an amount for general expenses and
profit plus the cost of expenses incidental to placing the vessel in a condition
for delivery to the buyer. Except as provided in paragraph (2), the valuation of
the factors of production shall be based on the best available information re-

garding the values of such factors in a market economy country or countries
considered to be appropriate by the administering authority.

"(2) Exception.—If the administering authority finds that the available infor-

mation is inadequate for purposes of determining the normal value of the sub-
ject vessel under paragraph (1), the administering authority shall determine the
normal value on the basis of the price at which a vessel that is

—

"(A) comparable to the subject vessel, and
"(B) produced in one or more market economy countries that are at a

level of economic development comparable to that of the nonmarket econ-
omy country,

is sold in other countries, including the United States.
"(3) Factors of production.—For purposes of paragraph (1), the factors of

production utilized in producing the vessel include, but are not limited to

—

"(A) hours of labor required,
"(B) quantities of raw materials employed,
"(C) amounts of energy and other utilities consumed, and
"(D) representative capital cost, including depreciation.

"(4) Valuation of factors of production.—The administering authority, in

valuing factors of production under paragraph (1), shall utilize, to the extent
possible, the prices or costs of factors of production in one or more market econ-

omy countries that are

—

"(A) at a level of economic development comparable to that of the non-
market economy country, and

"(B) significant producers of comparable vessels.

"(d) Special Rule for Certain Multinational Corporations.—Whenever, in

the course of an investigation under this title, the administering authority deter-

mines that

—

"(1) the subject vessel was produced in facilities which are owned or con-

trolled, directly or indirectly, by a person, firm, or corporation which also owns
or controls, directly or indirectly, other facilities for the production of a foreign

like vessel which are located in another country or countries,
"(2) subsection (a)(1)(C) applies, and
"(3) the normal value of a foreign like vessel produced in one or more of the

facilities outside the exporting country is higher than the normal value of the

foreign like vessel produced in the facilities located in the exporting country,

the administering authority shall determine the normal value of the subject vessel

by reference to the normal value at which a foreign like vessel is sold from one or

more facilities outside the exporting country. The administering authority, in mak-
ing any determination under this subsection, shall make adjustments for the dif-

ference between the costs of production (including taxes, labor, materials, and over-

head) of the foreign like vessel produced in facilities outside the exporting country

and costs of production of the foreign like vessel produced in facilities in the export-

ing country, if such differences are demonstrated to its satisfaction.

"(e) Constructed Value.—
"(1) In general.—For purposes of this title, the constructed value of a subject

vessel shall be an amount equal to the sum of

—
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"(A) the cost of materials and fabrication or other processing of any kind
employed in producing the subject vessel, during a period which would ordi-

narily permit the production of the vessel in the ordinary course of busi-

ness, and
"(B)(i) the actual amounts incurred and realized by the foreign producer

of the subject vessel for selling, general, and administrative expenses, and
for profits, in connection with the production and sale of a foreign like ves-

sel, in the ordinary course of trade, in the domestic market of the country
of origin of the subject vessel, or

"(ii) if actual data are not available with respect to the amounts described
in clause (i), then

—

"(I) the actual amounts incurred and realized by the foreign producer
of the subject vessel for selling, general, and administrative expenses,
and for profits, in connection with the production and sale of the same
general category of vessel in the domestic market of the country of ori-

gin of the subject vessel,

"(II) the weighted average of the actual amounts incurred and real-

ized by producers in the country of origin of the subject vessel (other

than the producer of the subject vessel) for selling, general, and admin-
istrative expenses, and for profits, in connection vnth the production
and sale of a foreign like vessel, in the ordinary course of trade, in the
domestic market, or

"(III) if data is not available under subclause (I) or (II), the amounts
incurred and realized for selling, general, and administrative expenses,
and for profits, based on any other reasonable method, except that the
amount allowed for profit may not exceed the am.ount normally realized

by foreign producers (other than the producer of the subject vessel) in

connection with the sale of vessels in the same general category of ves-

sel as the subject vessel in the domestic market of the country of origin

of the subject vessel.

The profit shall, for purposes of this paragraph, be based on the average profit

realized over a reasonable period of time before and after the sale of the subject
vessel and shall reflect a reasonable profit at the time of such sale. For pur-
poses of the preceding sentence, a 'reasonable period of time' shall not, except
where otherwise appropriate, exceed 6 months before, or 6 months after, the
sale of the subject vessel. In calculating profit under this paragraph, any distor-

tion which would result in other than a profit which is reasonable at the time
of the sale shall be eliminated.

"(2) Costs and profits based on other reasonable methods.—When costs
and profits are determined under paragraph (l)(B)(ii)(III), such determination
shall, except where otherwise appropriate, be based on appropriate export sales

by the producer of the subject vessel or, absent such sales, to export sales by
other producers of a foreign like vessel or the same general category of vessel
as the subject vessel in the country of origin of the subject vessel.

"(3) Costs of materials.—For purposes of paragraph (1)(A), the cost of mate-
rials shall be determined without regard to any internal taix in the exporting
country imposed on such materials or their disposition which are remitted or
refunded upon exportation of the subject vessel produced from such materials.

"(f) Specl^ Rules for Calculation of Cost of Production and for Calcula-
tion OF Constructed Value.—For purposes of subsections (b) and (e)

—

"(1) Costs.—
"(A) In general.—Costs shall normally be calculated based on the

records of the foreign producer of the subject vessel, if such records are kept
in accordance with the generally accepted accounting principles of the ex-
porting country and reasonably reflect the costs associated with the produc-
tion and sale of the vessel. The administering authority shall consider all

available evidence on proper allocation of costs, including that which is

made available by the foreign producer on a timely basis, if such allocations
have been historically used by the foreign producer, in particular for estab-
lishing appropriate amortization and depreciation periods, and allowances
for capital expenditures and other development costs.

"(B) Nonrecurring costs.—Costs shall be adjusted appropriately for

those nonrecurring costs that benefit current or future production, or both.
"(C) Startup costs.—

"(i) In general.—Costs shall be adjusted appropriately for cir-

cumstances in which costs incurred during the time period covered by
the investigation are affected by startup operations.
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"(ii) Startup operations.—Adjustments shall be made for startup
operations only where—

"(I) a producer is using new production facilities or producing a
new type of vessel that requires substantial additional investment,
and

"(II) production levels are limited by technical factors associated
with the initial phase of commercial production.

For purposes of subclause (II), the initial phase of commercial produc-
tion ends at the end of the startup period. In determining whether com-
mercial production levels have been achieved, the administering au-

thority shall consider factors unrelated to startup operations that might
affect the volume of production processed, such as demand, seasonality,

or business cycles.

"(iii) Adjustment for startup operations.—The adjustment for

startup operations shall be made by substituting the unit production
costs incurred with respect to the vessel at the end of the startup pe-

riod for the unit production costs incurred during the startup period.

If the startup period extends beyond the period of the investigation

under this title, the administering authority shall use the most recent

cost of production data that it reasonably can obtain, analyze, and ver-

ify without delaying the timely completion of the investigation. For pur-

poses of this subparagraph, the startup period ends at the point at

which the level of commercial production that is characteristic of the
vessel, the producer, or the industry is achieved.

"(D) Costs due to extraordinary circumstances not included.—
Costs shall not include actual costs which are due to extraordinary cir-

cumstances (including, but not limited to, labor disputes, fire, and natural
disasters) and which are significantly over the cost increase which the ship-

builder could have reasonably anticipated and taken into account at the

time of sale.

"(2) Transactions disregarded.—A transaction directly or indirectly be-

tween affiliated persons may be disregarded if, in the case of any element of

value required to be considered, the amount representing that element does not

fairly reflect the amount usually reflected in sales of a like vessel in the market
under consideration. If a transaction is disregarded under the preceding sen-

tence and no other transactions are available for consideration, the determina-
tion of the amount shall be based on the information available as to what the

amount would have been if the transaction had occurred between persons who
are not afiiliated.

"(3) Major input rule.—If, in the case of a transaction between affiliated

persons involving the production by one of such persons of a major input to the

subject vessel, the administering authority has reasonable grounds to believe or

suspect that an amount represented as the value of such input is less than the

cost of production of such input, then the administering authority may deter-

mine the value of the major input on the basis of the information available re-

garding such cost of production, if such cost is greater than the amount that

would be determined for such input under paragraph (2).

"SEC. 823. currency CONVERSION.

"(a) In General.—In an injurious pricing proceeding under this title, the admin-
istering authority shall convert foreign currencies into United States dollars using
the exchange rate in effect on the date of sale of the subject vessel, except that if

it is established that a currency transaction on forward markets is directly linked

to a sale under consideration, the exchange rate specified with respect to such for-

eign currency in the forward sale agreement shall be used to convert the foreign

currency.

"(b) Date of Sale.—For purposes of this section, 'date of sale' means the date

of the contract of sale or, where appropriate, the date on which the material terms
of sale are otherwise established. If the material terms of sale are significantly

changed after such date, the date of sale is the date of such change. In the case

of such a change in the date of sale, the administering authority shall make appro-

priate adjustments to take into account any unreasonable effect on the injurious

pricing margin due only to fluctuations in the exchange rate between the original

date of sale and the new date of sale.
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"Subtitle C—Procedures

"SEC. 841. HEARINGS.

"(a) Upon Request.—The administering authority and the Commission shall each

hold a hearing in the course of an investigation under this title, upon the request

of any party to the investigation, before making a final determination under section

805.

"(b) Procedures.—Any hearing required or permitted under this title shall be

conducted after notice published in the Federal Register, and a transcript of the

hearing shall be prepared and made available to the public. The hearing shall not

be subject to the provisions of subchapter II of chapter 5 of title 5, United States

Code, or to section 702 of such title.

"SEC. 842. DETERMINATIONS ON THE BASIS OF THE FACTS AVAILABLE.

"(a) In General.—If—
"(1) necessary information is not available on the record, or

"(2) an interested party or any other person

—

"(A) withholds information that has been requested by the administering

authority or the Commission under this title,

"(B) fails to provide such information by the deadlines for the submission
of the information or in the form and manner requested, subject to sub-

sections (b)(1) and (d) of section 844,

"(C) significantly impedes a proceeding under this title, or

"(D) provides such information but the information cannot be verified as

provided in section 844(g),

the administering authority and the Commission shall, subject to section 844(c),

use the facts otherwise available in reaching the applicable determination under
this title.

"(b) Adverse Inferences.—If the administering authority or the Commission (as

the case may be) finds that an interested party has failed to cooperate by not acting

to the best of its ability to comply with a request for information from the admin-
istering authority or the Commission, the administering authority or the Commis-
sion (as the case may be), in reaching the applicable determination under this title,

may use an inference that is adverse to the interests of that party in selecting from
among the facts otherwise available. Such adverse inference may include reliance

on information derived from

—

"(1) the petition, or
"(2) any other information placed on the record.

"(c) Corroboration of Secondary Information.—When the administering au-

thority or the Commission relies on secondary information rather than on informa-

tion obtained in the course of an investigation under this title, the administering
authority and the Commission, as the case may be, shall, to the extent practicable,

corroborate that information from independent sources that are reasonably at their

disposal.

"SEC. 843. ACCESS TO INFORMATION.

"(a) Information Generally Made Available.—
"(1) Progress of investigation reports.—The administering authority and

the Commission shall, from time to time upon request, inform the parties to an
investigation under this title of the progress of that investigation.

"(2) Ex parte meetings.—The administering authority and the Commission
shall maintain a record of any ex parte meeting between

—

"(A) interested parties or other persons providing factual information in

connection with a proceeding under this title, and
"(B) the person charged with making the determination, or any person

charged with making a final recommendation to that person, in connection
with that proceeding,

if information relating to that proceeding was presented or discussed at such
meeting. The record of such an ex parte meeting shall include the identity of

the persons present at the meeting, the date, time, and place of the meeting,
and a summary of the matters discussed or submitted. The record of the ex
parte meeting shall be included in the record of the proceeding.

"(3) Summaries; non-proprietary submissions.—The administering author-
ity and the Commission shall disclose

—

"(A) any proprietary information received in the course of a proceeding
under this title if it is disclosed in a form which cannot be associated with,

or otherwise be used to identify, operations of a particular person, and
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"(B) any information submitted in connection with a proceeding which is

not designated as proprietary by the person submitting it.

"(4) Maintenance of public record.—The administering authority and the
Commission shall maintain and make available for public inspection and copy-

ing a record of all information which is obtained by the administering authority
or the Commission, as the case may be, in a proceeding under this title to the
extent that public disclosure of the information is not prohibited under this

chapter or exempt from disclosure under section 552 of title 5, United States
Code.

"(b) Proprietary Information.—
"(1) Proprietary status maintained.—

"(A) In general.—Except as provided in subsection (a)(4) and subsection
(c), information submitted to the administering authority or the Commis-
sion which is designated as proprietary by the person submitting the infor-

mation shall not be disclosed to any person without the consent of the per-

son submitting the information, other than

—

"(i) to an officer or employee of the administering authority or the
Commission who is directly concerned with carrying out the investiga-

tion in connection with which the information is submitted or any other
proceeding under this title covering the same subject vessel, or

"(ii) to an officer or employee of the United States Customs Service

who is directly involved in conducting an investigation regarding fraud
under this title.

"(B) Additional requirements.—The administering authority and the
Commission shall require that information for which proprietary treatment
is requested be accompanied by

—

"(i) either

—

"(I) a nonproprietary summary in sufficient detail to permit a
reasonable understanding of the substance of the information sub-
mitted in confidence, or

"(II) a statement that the information is not susceptible to sum-
mary, accompanied by a statement of the reasons in support of the
contention, and

"(ii) either

—

"(I) a statement which permits the administering authority or

the Commission to release under administrative protective order,

in accordance with subsection (c), the information submitted in

confidence, or
"(II) a statement to the administering authority or the Commis-

sion that the business proprietary information is of a type that

should not be released under administrative protective order.

"(2) Unwarranted designation.—If the administering authority or the Com-
mission determines, on the basis of the nature and extent of the information

or its availability from public sources, that designation of any information as

proprietary is unwarranted, then it shall notify the person who submitted it and
ask for an explanation of the reasons for the designation. Unless that person

persuades the administering authority or the Commission that the designation

is warranted, or withdraws the designation, the administering authority or the

Commission, as the case may be, shall return it to the party submitting it. In

a case in which the administering authority or the Commission returns the in-

formation to the person submitting it, the person may thereafter submit other

material concerning the subject matter of the returned information if the sub-

mission is made within the time otherwise provided for submitting such mate-
rial.

"(c) Limited Disclosure of Certain Proprietary Information Under Protec-
tive Order.—

"(1) Disclosure by administering authority or commission.—
"(A) In general.—Upon receipt of an application (before or after receipt

of the information requested) which describes in general terms the informa-

tion requested and sets forth the reasons for the request, the administering

authority or the Commission shall make all business proprietary informa-

tion presented to, or obtained by it, during a proceeding under this title (ex-

cept privileged information, classified information, and specific information

of a tjqje for which there is a clear and compelling need to withhold from

disclosure) available to all interested parties who are parties to the proceed-

ing under a protective order described in subparagraph (B), regardless of

when the information is submitted during the proceeding. Customer names
(other than the name of the United States buyer of the subject vessel) ob-
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tained during any investigation which requires a determination under sec-

tion 805(b) may not be disclosed by the administering authority under pro-

tective order until either an order is published under section 806(a) as a

result of the investigation or the investigation is suspended or terminated.

The Commission may delay disclosure of customer names (other than the

name of the United States buyer of the subject vessel) under protective

order during any such investigation until a reasonable time before any
hearing provided under section 841 is held.

"(B) Protective order.—The protective order under which information

is made available shall contain such requirements as the administering au-

thority or the Commission may determine by regulation to be appropriate.

The administering authority and the Commission shall provide by regula-

tion for such sanctions as the administering authority and the Commission
determine to be appropriate, including disbarment from practice before the

agency.
"(C) Time limitations on determinations.—The administering author-

ity or the Commission, as the case may be, shall determine whether to

make information available under this paragraph

—

"(i) not later than 14 days (7 days if the submission pertains to a pro-

ceeding under section 803(a)) after the date on which the information

is submitted, or

"(ii) if—
"(I) the person submitting the information raises objection to its

release, or
"(II) the information is unusually voluminous or complex,

not later than 30 days ( 10 days if the submission pertains to a proceed-

ing under section 803(a)) after the date on which the information is

submitted.
"(D) Availability after determination.—If the determination under

subparagraph (C) is affirmative, then

—

"(i) the business proprietary information submitted to the administer-

ing authority or the Commission on or before the date of the determina-
tion shall be made available, subject to the terms and conditions of the

protective order, on such date, and
"(ii) the business proprietary information submitted to the admin-

istering authority or the Commission after the date of the determina-
tion shall be served as required by subsection (d).

"(E) Failure to disclose.— If a person submitting information to the ad-

ministering authority refuses to disclose business proprietary information
which the administering authority determines should be released under a

protective order described in subparagraph (B), the administering authority

shall return the information, and any nonconfidential summary thereof, to

the person submitting the information and summary and shall not consider

either.
"(2) Disclosure under court order.—If the administering authority or the

Commission denies a request for information under paragraph (1), then applica-

tion may be made to the United States Court of International Trade for an
order directing the administering authority or the Commission, as the case may
be, to make the information available. After notification of all parties to the in-

vestigation and after an opportunity for a hearing on the record, the court may
issue an order, under such conditions as the court deems appropriate, which
shall not have the effect of stopping or suspending the investigation, directing

the administering authority or the Commission to make all or a portion of the

requested information described in the preceding sentence available under a

protective order and setting forth sanctions for violation of such order if the

court finds that, under the standards applicable in proceedings of the court,

such an order is warranted, and that

—

"(A) the administering authority or the Commission has denied access to

the information under subsection (b)(1),

"(B) the person on whose behalf the information is requested is an inter-

ested party who is a party to the investigation in connection with which the
information was obtained or developed, and

(C) the party which submitted the information to which the request re-

lates has been notified, in advance of the hearing, of the request made
under this section and of its right to appear and be heard.

"(d) Service.—Any party submitting written information, including business pro-

prietary information, to the administering authority or the Commission during a
proceeding shall, at the same time, serve the information upon all interested parties
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who are parties to the proceeding, if the information is covered by a protective
order. The administering authority or the Commission shall not accept any such in-

formation that is not accompanied by a certificate of service and a copy of the pro-

tective order version of the document containing the information. Business propri-

etary information shall only be served upon interested parties who are parties to

the proceeding that are subject to protective order, except that a nonconfidential
summary thereof shall be served upon all other interested parties who are parties

to the proceeding.
"(e) Information Relating to Violations of Protective Orders and Sanc-

tions.—The administering authority and the Commission may withhold from disclo-

sure any correspondence, private letters of reprimand, settlement agreements, and
documents and files compiled in relation to investigations and actions involving a
violation or possible violation of a protective order issued under subsection (c), and
such information shall be treated as information described in section 552(b)(3) of
title 5, United States Code.

"(f) Opportunity for Comment by Vessel Buyers.—The administering author-
ity and the Commission shall provide an opportunity for buyers of subject vessels

to submit relevant information to the administering authority concerning a sale at

less than fair value or countermeasures, and to the Commission concerning material
injury by reason of the sale of a vessel at less than fair value.

"(g) Publication of Determinations; Requirements for Final Determina-
tions.—

"(1) In general.—Whenever the administering authority makes a determina-
tion under section 802 whether to initiate an investigation, or the administering
authority or the Commission makes a preliminary determination under section

803, a final determination under section 805, a determination under subsection
(b), (c), (d), (e)(3)(B)(ii), (g), or (i) of section 807, or a determination to suspend
an investigation under this title, the administering authority or the Commis-
sion, as the case may be, shall publish the facts and conclusions supporting that
determination, and shall publish notice of that determination in the Federal
Register.

"(2) Contents of notice or determination.—The notice or determination
published under paragraph (1) shall include, to the extent applicable

—

"(A) in the case of a determination of the administering authority

—

"(i) the names of the foreign producer and the country of origin of the
subject vessel,

"(ii) a description sufficient to identify the subject vessel,

"(iii) with respect to an injurious pricing charge, the injurious pricing

margin established and a full explanation of the methodology used in

establishing such margin,
"(iv) with respect to countermeasures, the scope and duration of

countermeasures and, if applicable, any changes thereto, and
"(v) the primary reasons for the determination, and

"(B) in the case of a determination of the Commission

—

"(i) considerations relevant to the determination of injury, and
"(ii) the primary reasons for the determination.

"(3) Additional requirements for final determinations.—In addition to

the requirements set forth in paragraph (2)

—

"(A) the administering authority shall include in a final determination
under section 805 or 807(c) an explanation of the basis for its determination
that addresses relevant arguments, made by interested parties who are par-

ties to the investigation, concerning the establishment of the injurious pric-

ing charge with respect to which the determination is made, and
"(B) the Commission shall include in a final determination of injury an

explanation of the basis for its determination that addresses relevant argu-

ments that are made by interested parties who are parties to the investiga-

tion concerning the effects and impact on the industry of the sale of the

subject vessel.

"SEC 844. CONDUCT OF INVESTIGATIONS.

"(a) Certification of Submissions.—Any person providing factual information to

the administering authority or the Commission in connection with a proceeding

under this title on behalf of the petitioner or any other interested party shall certify

that such information is accurate and complete to the best of that person's knowl-
edge.

"(b) Difficulties in Meeting Requirements.—
"(1) Notification by interested party.—If an interested party, promptly

after receiving a request from the administering authority or the Commission
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for information, notifies the administering authority or the Commission (as the

case may be) that such party is unable to submit the information requested in

the requested form and manner, together with a full explanation and suggested

alternative forms in which such party is able to submit the information, the ad-

ministering authority or the Commission (as the case may be) shall consider the

ability of the interested party to submit the information in the requested form
and manner and may modify such requirements to the extent necessary to avoid

imposing an unreasonable burden on that party.

"(2) i^siSTANCE TO INTERESTED PARTIES.—The administering authority and
the Commission shall take into account any difficulties experienced by inter-

ested parties, particularly small companies, in supplying information requested

by the administering authority or the Commission in connection with investiga-

tions under this title, and shall provide to such interested parties any assist-

ance that is practicable in supplying such information.

"(c) Deficient Submissions.—If the administering authority or the Commission
determines that a response to a request for information under this title does not

comply with the request, the administering authority or the Commission (as the

case may be) shall promptly inform the person submitting the response of the na-

ture of the deficiency and shall, to the extent practicable, provide that person with

an opportunity to remedy or explain the deficiency in light of the time limits estab-

lished for the completion of investigations or reviews under this title. If that person

submits further information in response to such deficiency and either

—

"(1) the administering authority or the Commission (as the case may be) finds

that such response is not satisfactory, or
"(2) such response is not submitted within the applicable time limits,

then the administering authority or the Commission (as the case may be) may, sub-

ject to subsection (d), disregard all or part of the original and subsequent responses.

"(d) Use of Certain Information.—In reaching a determination under section

803, 805, or 807, the administering authority and the Commission shall not decline

to consider information that is submitted by an interested party and is necessary

to the determination but does not meet all the applicable requirements established

by the administering authority or the Commission if

—

"(1) the information is submitted by the deadline established for its submis-
sion,

"(2) the information can be verified,

"(3) the information is not so incomplete that it cannot serve as a reliable

basis for reaching the applicable determination,
"(4) the interested party has demonstrated that it acted to the best of its abil-

ity in providing the information and meeting the requirements established by
the administering authority or the Commission with respect to the information,

and
"(5) the information can be used without undue difficulties.

"(e) Nonacceptance of Submissions.—If the administering authority or the

Commission declines to accept into the record any information submitted in an in-

vestigation under this title, it shall, to the extent practicable, provide to the person
submitting the information a written explanation of the reasons for not accepting

the information.
"(f) Public Comment on Information.—Information that is submitted on a time-

ly basis to the administering authority or the Commission during the course of a
proceeding under this title shall be subject to comment by other parties within such
reasonable time as the administering authority or the Commission shall provide.

The administering authority and the Commission, before making a final determina-
tion under section 805 or 807, shall cease collecting information and shall provide

the parties with a final opportunity to comment on the information obtained by the
administering authority or the Commission (as the case may be) upon which the

parties have not previously had an opportunity to comment. Comments containing
new factual information shall be disregarded.

"(g) Verification.—The administering authority shall verify all information relied

upon in making a final determination under section 805.

"SEC. 845. ADMINISTRATIVE ACTION FOLLOWING SfflPBUILDING AGREEMENT PANEL RE-
PORTS.

"(a) Action by United States International Trade Commission.—
"(1) Advisory report.—If a dispute settlement panel under the Shipbuilding

Agreement finds in a report that an action by the Commission in connection
with a particular proceeding under this title is not in conformity with the obli-

gations of the United States under the Shipbuilding Agreement, the Trade Rep-
resentative may request the Commission to issue an advisory report on whether
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this title permits the Commission to take steps in connection with the particu-
lar proceeding that would render its action not inconsistent with the findings
of the panel concerning those obligations. The Trade Representative shall notify
the Committee on Ways and Means of the House of Representatives and the
Committee on Finance of the Senate of such request.

"(2) Time limits for report.—The Commission shall transmit its report
under paragraph (1) to the Trade Representative within 30 calendar days after
the Trade Representative requests the report.

"(3) Consultations on request for commission determination.—If a ma-
jority of the Commissioners issues an affirmative report under paragraph (1),

the Trade Representatives shall consult with the congressional committees list-

ed in paragraph (1) concerning the matter.
"(4) Commission determination.—Notwithstanding any other provision of

this title, if a majority of the Commissioners issues an affirmative report under
paragraph (1), the Commission, upon the written request of the Trade Rep-
resentative, shall issue a determination in connection with the particular pro-
ceeding that would render the Commission's action described in paragraph (1)

not inconsistent with the findings of the panel. The Commission shall issue its

determination not later than 120 calendar days after the request from the
Trade Representative is made.

"(5) Consultations on implementation of commission determination.—
The Trade Representative shall consult with the congressional committees list-

ed in paragraph (1) before the Commission's determination under paragraph (4)

is implemented.
"(6) Revocation of order.—If, by virtue of the Commission's determination

under paragraph (4), an injurious pricing order is no longer supported by an af-

firmative Commission determination under this title, the Trade Representative
may, after consulting with the congressional committees under paragraph (5),

direct the administering authority to revoke the injurious pricing order.

"(b) Action by Administering Authority.—
"(1) Consultations with administering authority and congressional

committees.—Promptly aft;er a report or other determination by a dispute set-

tlement panel under the Shipbuilding Agreement is issued that contains find-

ings that

—

"(A) an action by the administering authority in a proceeding under this

title is not in conformity with the obligations of the United States under
the Shipbuilding Agreement,

"(B) the due date for payment of an injurious pricing charge contained
in an order issued under section 806 should be amended,

"(C) countermeasures provided for in an order issued under section 807
should be provisionally suspended or reduced pending the final decision of

the panel, or
"(D) the scope or duration of countermeasures imposed under section 807

should be narrowed or shortened,
the Trade Representative shall consult with the administering authority and
the congressional committees listed in subsection (a)(1) on the matter.

"(2) Determination by administering authority.—Notwithstanding any
other provision of this title, the administering authority shall, in response to a
written request from the Trade Representative, issue a determination, or an
amendment to or suspension of an injurious pricing or countermeasure order,

as the case may be, in connection with the particular proceeding that would
render the administering authority's action described in paragraph (1) not in-

consistent with the findings of the panel.
"(3) Time limits for determinations.—The administering authority shall

issue its determination, amendment, or suspension under paragraph (2)

—

"(A) with respect to a matter described in subparagraph (A) of paragraph
(1), within 180 calendar days aft;er the request from the Trade Representa-
tive is made, and

"(B) with respect to a matter described in subparagraph (B), (C), or (D)
of paragraph (1), within 15 calendar days after the request from the Trade
Representative is made.

"(4) Consultations before implementation.—Before the administering au-
thority implements any determination, amendment, or suspension under para-
graph (2), the Trade Representative shall consult with the administering au-

thority and the congressional committees listed in subsection (a)(1) with respect

to such determination, amendment, or suspension.
"(5) Implementation of determination.—The Trade Representative may,

after consulting with the administering authority and the congressional commit-
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tees under paragraph (4), direct the administering authority to implement, in
whole or in part, the determination, amendment, or suspension made under
paragraph (2).

"(6) Implementation of determination; notice of implementation.—The
administering authority shall implement the determination, amendment, or sus-
pension under paragraph (2)

—

"(A) with respect to a matter described in subparagraph (A) of paragraph
(1), only if the injurious pricing margin determined under paragraph (2) dif-

fers from the injurious pricing margin in the determination reviewed by the
panel, and

"(B) with respect to a matter described in subparagraph (B), (C), or (D)
of paragraph (1), upon issuance of the determination, amendment, or sus-
pension under paragraph (2).

The administering authority shall publish notice of such implementation in the
Federal Register.

"(c) Opportunity for Comment by Interested Parties.—Before issuing a deter-
mination, amendment, or suspension, the administering authority, in a matter de-
scribed in subsection (b)(1)(A), or the Commission, in a matter described in sub-
section (a)(1), as the case may be, shall provide interested parties with an oppor-
tunity to submit written comments and, in appropriate cases, may hold a hearing,
with respect to the determination.

"Subtitle D—Definitions

"SEC. 861. DEFINITIONS.

"For purposes of this title:

(1) Administering authority.—The term 'administering authority' means
the Secretary of Commerce, or any other officer of the United States to whom
the responsibility for carrying out the duties of the administering authority
under this title are transferred by law.

"(2) Commission.—The term 'Commission' means the United States Inter-
national Trade Commission.

"(3) Country.—The term 'country' means a foreign country, a political sub-
division, dependent territory, or possession of a foreign country and, except as
provided in paragraph (16)(E)(iii), may not include an association of 2 or more
foreign countries, political subdivisions, dependent territories, or possessions of
countries into a customs union outside the United States.

"(4) Industry.—
"(A) In general.—Except as used in section 808, the term 'industr/

means the producers as a whole of a domestic like vessel, or those produc-
ers whose collective capability to produce a domestic like vessel constitutes
a major proportion of the total domestic capability to produce a domestic
like vessel.

"(B) Producer.—A 'producer' of a domestic like vessel includes an entity
that is producing the domestic like vessel and an entity with the capability
to produce the domestic like vessel.

"(C) Capability to produce a domestic like vessel.—A producer has
the 'capability to produce a domestic like vessel' if it is capable of producing
a domestic like vessel with its present facilities or could adapt its facilities

in a timely manner to produce a domestic like vessel.
"(D) Related parties.—(i) In an investigation under this title, if a pro-

ducer of a domestic like vessel and the foreign producer, seller (other than
the foreign producer), or United States buyer of the subject vessel are relat-
ed parties, or if a producer of a domestic like vessel is also a United States
buyer of the subject vessel, the domestic producer may, in appropriate cir-

cumstances, be excluded from the industry.
"(ii) For purposes of clause (i), a domestic producer and the foreign pro-

ducer, seller, or United States buyer shall be considered to be related par-
ties, if

—

"(I) the domestic producer directly or indirectly controls the foreign
producer, seller or United States buyer.

"(II) the foreign producer, seller, or United States buyer directly or
indirectly controls the domestic producer,

"(III) a third party directly or indirectly controls the domestic pro-
ducer and the foreign producer, seller, or United States buyer, or

"(IV) the domestic producer and the foreign producer, seller, or Unit-
ed States buyer directly or indirectly control a third party and there
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is reason to believe that the relationship causes the producer to act dif-

ferently than a nonrelated producer.
For purposes of this subparagraph, a party shall be considered to directly
or indirectly control another party if the party is legally or operationally in
a position to exercise restraint or direction over the other party.

"(E) Product lines.—In an investigation under this title, the effect of
the sale of the subject vessel shall be assessed in relation to the United
States production (or production capability) of a domestic like vessel if

available data permit the separate identification of production (or produc-
tion capability) in terms of such criteria as the production process or the
producer's profits. If the domestic production (or production capability) of a
domestic like vessel has no separate identity in terms of such criteria, then
the effect of the sale shall be assessed by the examination of the production
(or production capability) of the narrowest group or range of vessels, which
includes a domestic like vessel, for which the necessary information can be
provided.

"(5) Buyer.—The term "buyer' means any person who acquires an ownership
interest in a vessel, including by way of lease or long-term bareboat charter, in
conjunction with the original transfer from the producer, either directly or indi-

rectly, including an individual or company which owns or controls a buyer.
There may be more than one buyer of any one vessel.

"(6) United states buyer.—The term 'United States buyer' means a buyer
that is any of the following:

"(A) A United States citizen.

"(B) A juridical entity, including any corporation, company, association, or
other organization, that is legally constituted under the laws and regula-
tions of the United States or a political subdivision thereof, regardless of
whether the entity is organized for pecuniary gain, privately or government
owned, or organized with limited or unlimited liability.

"(C) A juridical entity that is owned or controlled by nationals or entities

described in subparagraphs (A) and (B). For the purposes of this subpara-
graph

—

"(i) the term 'own' means having more than a 50 percent interest,

and
"(ii) the term 'control' means the actual ability to have substantial in-

fluence on corporate behavior, and control is presumed to exist where
there is at least a 25 percent interest.

If ownership of a company is established under clause (i), other control is

presumed not to exist unless it is otherwise established.
"(7) Ownership interest.—An 'ownership interest' in a vessel includes any

contractual or proprietary interest which allows the beneficiary or beneficiaries

of such interest to take advantage of the operation of the vessel in a manner
substantially comparable to the way in which an owner may benefit from the
operation of the vessel. In determining whether such substantial comparability
exists, the administering authority shall consider

—

"(A) the terms and circumstances of the transaction which conveys the in-

terest,

"(B) commercial practice,

"(C) whether the vessel subject to the transaction is integrated into the
operations of the beneficiary or beneficiaries, and

"(D) whether in practice there is a likelihood that the beneficiary or bene-
ficiaries of such interests will take advantage of and the risk for the oper-
ation of the vessel for a significant part of the life-time of the vessel.

"(8) Vessel.—
"(A) In general.—Except as otherwise specifically provided under inter-

national agreements, the term 'vessel' means

—

"(i) a self-propelled seagoing vessel of 100 gross tons or more used for

transportation of goods or persons or for performance of a specialized

service (including, but not limited to, ice breakers and dredgers), and
"(ii) a tug of 365 kilowatts or more,

that is produced in a Shipbuilding Agreement Party or a country that is

not a Shipbuilding Agreement Party and not a WTO member.
"(B) Exclusions.—The term 'vessel' does not include

—

"(i) any fishing vessel destined for the fishing fleet of the country in

which the vessel is built,

"(ii) any military vessel, and
"(iii) any vessel sold before the date that the Shipbuilding Agreement

enters into force with respect to the United States, except that any ves-
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sel sold after December 21, 1994, for delivery more than 5 years after

the date of the contract of sale shall be a 'vessel' for purposes of this

title unless the shipbuilder demonstrates to the administering author-

ity that the extended delivery date was for normal commercial reasons

and not to avoid applicability of this title.

"(C) Self-propelled seagoing vessel.—A vessel is 'self-propelled sea-

going' if its permanent propulsion and steering provide it all the character-

istics of self-navigability in the high seas.

"(D) Military vessel.—A 'military vessel' is a vessel which, according to

its basic structural characteristics and ability, is intended to be used exclu-

sively for military purposes.
"(9) Like vessel.—The term "like vessel" means a vessel of the same type,

same purpose, and approximate size as the subject vessel and possessing char-

acteristics closely resembling those of the subject vessel.

"(10) Domestic like vessel.—The term 'domestic like vessel' means a like

vessel produced in the United States.

"(11) Foreign like vessel.—Except as used in section 822(e)(l)(B)(ii)(n), the

term 'foreign like vessel' means a like vessel produced by the foreign producer
of the subject vessel for sale in the producer's domestic market or in a third

country.
"(12) Same general category of vessel.—The term 'same general category

of vessel' means a vessel of the same type and purpose as the subject vessel,

but of a significantly different size.

"(13) Subject vessel.—The term 'subject vessel' means a vessel subject to in-

vestigation under section 801 or 808.
"( 14) Foreign producer.—The term 'foreign producer' means the producer or

producers of the subject vessel.

"(15) Exporting country.—The term 'exporting country' means the country

in which the subject vessel was built.

"(16) Material injury.—
"(A) In general.—The term 'material injury' means harm which is not

inconsequential, immaterial, or unimportant.
"(B) Sale and consequent impact.—In making determinations under

sections 803(a) and 805(b), the Commission in each case

—

"(i) shall consider

—

"(I) the sale of the subject vessel,

"(II) the effect of the sale of the subject vessel on prices in the

United States for a domestic like vessel, and
"(III) the impact of the sale of the subject vessel on domestic pro-

ducers of the domestic like vessel, but only in the context of pro-

duction operations within the United States, and
"(ii) may consider such other economic factors as are relevant to the

determination regarding whether there is or has been material injury

by reason of the sale of the subject vessel.

In the notification required under section 805(d), the Commission shall ex-

plain its analysis of each factor considered under clause (i), and identify

each factor considered under clause (ii) and explain in full its relevance to

the determination.
"(C) Evaluation of relevant factors.—For purposes of subparagraph

(B)-
"(i) Sale of the subject vessel.—In evaluating the sale of the sub-

ject vessel, the Commission shall consider whether the sale, either in

absolute terms or relative to production or demand in the United
States, in terms of either volume or value, is or has been significant,

"(ii) Price.—In evaluating the effect of the sale of the subject vessel

on prices, the Commission shall consider whether

—

"(I) there has been significant price underselling of the subject

vessel as compared with the price of a domestic like vessel, and
"(II) the effect of the sale of the subject vessel otherwise de-

presses or has depressed prices to a significant degree or prevents
or has prevented price increases, which otherwise would have oc-

curred, to a significant degree.

"(iii) Impact on affected domestic industry.—In examining the
impact required to be considered under subparagraph (B)(i)(III), the
Commission shall evaluate all relevant economic factors which have a
bearing on the state of the industry in the United States, including, but
not limited to

—
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"(I) actual and potential decline in output, sales, market share,

profits, productivity, return on investments, and utilization of ca-

pacity,

"(II) factors affecting domestic prices, including with regard to

sales,

"(III) actual and potential negative effects on cash flow, employ-
ment, wages, growth, ability to raise capital, and investment,

"(FV) actual and potential negative effects on the existing devel-

opment and production efforts of the domestic industry, including

efforts to develop a derivative or more advanced version of a do-

mestic like vessel, and
"(V) the magnitude of the injurious pricing margin.

The Commission shall evaluate all relevant economic factors described

in this clause within the context of the business cycle and conditions

of competition that are distinctive to the affected industry.

"(D) Standard for determination.—The presence or absence of any fac-

tor which the Commission is required to evaluate under subparagraph (C)

shall not necessarily give decisive guidance with respect to the determina-
tion by the Commission of material injury.

"(E) Threat of material in.jury.—
"(i) In general.—In determining whether an industry in the United

States is threatened with material injury by reason of the sale of the

subject vessel, the Commission shall consider, among other relevant

economic factors

—

"(I) any existing unused production capacity or imminent, sub-

stantial increase in production capacity in the exporting country in-

dicating the likelihood of substantially increased sales of a foreign

like vessel to United States buyers, taking into account the avail-

ability of other export markets to absorb any additional exports,

"(II) whether the sale of a foreign like vessel or other factors in-

dicate the likelihood of significant additional sales to United States

buyers,
"(III) whether sale of the subject vessel or sale of a foreign like

vessel by the foreign producer are at prices that are likely to have
a significant depressing or suppressing effect on domestic prices,

and are likely to increase demand for further sales,

"(IV) the potential for product-shifting if production facilities in

the exporting country, which can presently be used to produce a

foreign like vessel or could be adapted in a timely manner to

produce a foreign like vessel, are currently being used to produce
other types of vessels,

"(V) the actual and potential negative effects on the existing de-

velopment and production efforts of the domestic industry, includ-

ing efforts to develop a derivative or more advanced version of a

domestic like vessel, and
"(VI) any other demonstrable adverse trends that indicate the

probability that there is likely to be material injury by reason of

the sale of the subject vessel,

"(ii) Basis for determination.—The Commission shall consider the

factors set forth in clause (i) as a whole. The presence or absence of

any factor which the Commission is required to consider under clause

(i) shall not necessarily give decisive guidance with respect to the deter-

mination. Such a determination may not be made on the basis of mere
conjecture or supposition,

"(iii) Effect of injurious pricing in third-country markets.—
"(I) In general.—The Commission shall consider whether injuri-

ous pricing in the markets of foreign countries (as evidenced by in-

jurious pricing findings or injurious pricing remedies of other Ship-

building Agreement Parties, or antidumping determinations of, or

measures imposed by, other countries, against a like vessel pro-

duced by the producer under investigation) suggests a threat of

material injury to the domestic industry. In the course of its inves-

tigation, the Commission shall request information from the for-

eign producer or United States buyer concerning this issue.

"(II) European communities.—For purposes of this clause, the

European Communities as a whole shall be treated as a single for-

eign country.

"(F) Cumulation for determining material injury.—
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"(i) In general.—For purposes of clauses (i) and (ii) of subparagraph
(C), and subject to clause (ii) of this subparagraph, the Commission
shall cumulatively assess the effects of sales of foreign like vessels from
all foreign producers with respect to which

—

"(I) petitions were filed under section 802(b) on the same day,

"(II) investigations were initiated under section 802(a) on the

same day, or
"(III) petitions were filed under section 802(b) and investigations

were initiated under section 802(a) on the same day,

if, with respect to such vessels, the foreign producers compete with
each other and with producers of a domestic like vessel in the United
States market.

"(ii) Exceptions.—The Commission shall not cumulatively assess the
effects of sales under clause (i)

—

"(I) with respect to which the administering authority has made
a preliminary negative determination, unless the administering au-
thority subsequently made a final affirmative determination with
respect to those sales before the Commission's final determination
is made, or

"(II) from any producer with respect to which the investigation

has been terminated.
"(iii) Records in final investigations.—In each final determination

in which it cumulatively assesses the effects of sales under clause (i),

the Commission may make its determinations based on the record com-
piled in the first investigation in which it makes a final determination,
except that when the administering authority issues its final deter-

mination in a subsequently completed investigation, the Commission
shall permit the parties in the subsequent investigation to submit com-
ments concerning the significance of the administering authority's final

determination, and shall include such comments and the administering
authority's final determination in the record for the subsequent inves-

tigation.

"(G) Cumulation for determining threat of material injury.—To the
extent practicable and subject to subparagraph (F)(ii), for purposes of clause
(i) (II) and (III) of subparagraph (E), the Commission may cumulatively as-

sess the effects of sales of like vessels from all countries with respect to

which

—

"(i) petitions were filed under section 802(b) on the same day,
"(ii) investigations were initiated under section 802(a) on the same

day, or
"(iii) petitions were filed under section 802(b) and investigations were

initiated under section 802(a) on the same day,
if, with respect to such vessels, the foreign producers compete with each
other and with producers of a domestic like vessel in the United States
market.

"(17) Interested party.—The term 'interested party* means, in a proceeding
under this title

—

"(A)(i) the foreign producer, seller (other than the foreign producer), and
the United States buyer of the subject vessel, or

"(ii) a trade or business association a majority of the members of which
are the foreign producer, seller, or United States buyer of the subject vessel,

"(B) the government of the country in which the subject vessel is pro-
duced or manufactured,

"(C) a producer that is a member of an industry,
"(D) a certified union or recognized union or group of workers which is

representative of an industry,
"(E) a trade or business association a majority of whose members are pro-

ducers in an industry,
"(F) an association, a majority of whose members is composed of inter-

ested parties described in subparagraph (C), (D), or (E), and
"(G) for purposes of section 807, a purchaser who, after the effective date

of an order issued under that section, entered into a contract of sale with
the foreign producer that is subject to the order.

"(18) Affirmative determinations by divided commission.—If the Commis-
sioners voting on a determination by the Commission are evenly divided as to

whether the determination should be affirmative or negative, the Commission
shall be deemed to have made an affirmative determination. For the purpose

37-761 97-2
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of applying this paragraph when the issue before the Commission is to deter-

mine whether there is or has been—
"(A) material injury to an industry in the United States,

"(B) threat of material injury to such an industry, or

"(C) material retardation of the establishment of an industry in the Unit-
ed States,

by reason of the sale of the subject vessel, an affirmative vote on any of the
issues shall be treated as a vote that the determination should be affirmative.

"(19) Ordinary course of trade.—The term 'ordinary course of trade' means
the conditions and practices which, for a reasonable time before the sale of the
subject vessel, have been normal in the shipbuilding industry with respect to

a like vessel. The administering authority shall consider the following sales and
transactions, among others, to be outside the ordinary course of trade:

"(A) Sales disregarded under section 822(b)(1).

"(B) Transactions disregarded under section 822(f)(2).

"(20) NONMARKET ECONOMY COUNTRY.

—

"(A) In GENERAL.—The term 'nonmarket economy country' means any for-

eign country that the administering authority determines does not operate
on market principles of cost or pricing structures, so that sales of vessels

in such country do not reflect the fair value of the vessels.

"(B) Factors to be considered.—In making determinations under sub-
paragraph (A) the administering authority shall take into account

—

"(i) the extent to which the currency of the foreign country is convert-
ible into the currency of other countries,

"(ii) the extent to which wage rates in the foreign country are deter-

mined by free bargaining between labor and management,
"(iii) the extent to which joint ventures or other investments by firms

of other foreign countries are permitted in the foreign country,
"(iv) the extent of government ownership or control of the means of

production,
"(v) the extent of government control over the allocation of resources

and over the price and output decisions of enterprises, and
"(vi) such other factors as the administering authority considers ap-

propriate.

"(C) Determination in effect.—
"(i) Any determination that a foreign country is a nonmarket econ-

omy country shall remain in effect until revoked by the administering
authority.

"(ii) The administering authority may make a determination under
subparagraph (A) with respect to any foreign country at any time.

"(D) Determinations not in issue.—Notwithstanding any other provi-

sion of law, any determination made by the administering authority luider

subparagraph (A) shall not be subject to judicial review in any investigation

conducted under subtitle A.
"(21) Shipbuilding agreement.—The term 'Shipbuilding Agreement' means

The Agreement Respecting Normal Competitive Conditions in the Commercial
Shipbuilding and Repair Industry, resulting from negotiations under the aus-

pices of the Organization for Economic Cooperation and Development, and en-

tered into on December 21, 1994.
"(22) Shipbuilding agreement party.—The term 'Shipbuilding Agreement

Party' means a state or separate customs territory that is a Party to the Ship-

building Agreement, and with respect to which the United States applies the
Shipbuilding Agreement.

"(23) WTO agreement.—The term "WTO Agreement' means the Agreement
defined in section 2(9) of the Uruguay Round Agreements Act.

"(24) WTO member.—The term 'WTO member' means a state, or separate

customs territory (within the meaning of Article XII of the WTO Agreement),
with respect to which the United States applies the WTO Agreement.

"(25) Trade representative.—The term 'Trade Representative' means the

United States Trade Representative.
"(26) Affiliated persons.—The following persons shall be considered to be

'affiliated' or 'afiiliated persons':

"(A) Members of a family, including brothers and sisters (whether by the

whole or half blood), spouse, ancestors, and lineal descendants.
"(B) Any officer or director of an organization and such organization.

"(C) Partners.
"(D) Employer and employee.
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"(E) Any person directly or indirectly owning, controlling, or holding with
power to vote, 5 percent or more of the outstanding voting stock or shares

of any organization, and such organization.

"(F) Two or more persons directly or indirectly controlling, controlled by,

or under common control with, any person.

"(G) Any person who controls any other person, and such other person.

For purposes of this paragraph, a person shall be considered to control another
person if the person is legally or operationally in a position to exercise restraint

or direction over the other person.
"(27) Injurious pricing.—The term 'injurious pricing" refers to the sale of a

vessel at less than fair value.
"(28) Injurious pricing margin.—

"(A) In general.—The term 'injurious pricing margin' means the amount
by which the normal value exceeds the export price of the subject vessel.

"(B) Magnitude of the injurious pricing margin.—The magnitude of

the injurious pricing margin used by the Commission shall be

—

"(i) in making a preliminary determination under section 803(a) in an
investigation (including any investigation in which the Commission cu-

mulatively assesses the effect of sales under paragraph (16)(F)(i)), the
injurious pricing margin or margins published by the administering au-
thority in its notice of initiation of the investigation; and

^ "(ii) in making a final determination under section 805(b), the injuri-

ous pricing margin or margins most recently published by the admin-
istering authority before the closing of the Commission's administrative
record.

"(29) Commercial interest reference rate.—The term 'Commercial Inter-

est Reference Rate' or 'CIRR' means an interest rate that the administering au-
thority determines to be consistent with Annex III, and appendices and notes

thereto, of the Understanding on Export Credits for Ships, resulting from nego-
tiations under the auspices of the Organization for Economic Cooperation, and
entered into on December 21, 1994.

"(30) Antidumping.—
"(A) WTO MEMBERS.—In the case of a WTO member, the term 'antidump-

ing' refers to action taken pursuant to the Agreement on Implementation
of Article VI of the General Agreement on Tariffs and Trade 1994.

"(B) Other cases.—In the case of any country that is not a WTO mem-
ber, the term 'antidumping* refers to action taken by the country against
the sale of a vessel at less than fair value that is comparable to action de-

scribed in subparagraph (A).

"(31) Broad multiple bid.—The term 'broad multiple bid' means a bid in

which the proposed buyer extends an invitation to at least all the producers in

the industry known by the buyer to be capable of building the subject vessel.".

SEC. 102. ENFORCEMENT OF COUNTERMEASURES.

Part II of title IV of the Tariff Act of 1930 is amended by adding at the end the
following:

"SEC. 468. SmPBUnUDING AGREEMENT COUNTERMEASURES.

"(a) In General.—Notwithstanding any other provision of law, upon receiving
from the Secretary of Commerce a list of vessels subject to countermeasures under
section 807, the Customs Service shall deny any request for a permit to lade or
unlade passengers, merchandise, or baggage from or onto those vessels so listed.

"(b) Exceptions.—Subsection (a) shall not be applied to deny a permit for the fol-

lowing:
"(1) To unlade any United States citizen or permanent legal resident alien

from a vessel included in the list described in subsection (a), or to unlade any
refugee or any alien who would otherwise be eligible to apply for asylum and
withholding of deportation under the Immigration and Nationality Act.

"(2) To lade or unlade any crewmember of such vessel.

"(3) To lade or unlade coal and other fuel supplies (for the operation of the
listed vessel), ships' stores, sea stores, and the legitimate equipment of such
vessel.

"(4) To lade or unlade supplies for the use or sale on such vessel.
"(5) To lade or unlade such other merchandise, baggage, or passenger as the

Customs Service shall determine necessary to protect the immediate health,

safety, or welfare of a human being.

"(c) Correction of Ministerlu. or Clerical Errors.—
"(1) Petition for correction.—If the master of any vessel whose application

for a permit to lade or unlade has been denied under this section believes that
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such denial resulted from a ministerial or clerical error, not amounting to a
mistake of law, committed by any Customs officer, the master may petition the
Customs Service for correction of such error, as provided by regulation.

"(2) Inapplicability of sections 514 and 520.—Notwithstanding paragraph
(1), imposition of countermeasures under this section shall not be deemed an
exclusion or other protestable decision under section 514, and shall not be sub-
ject to correction under section 520.

"(3) Petitions seeking administrative review.—Any petition seeking ad-
ministrative review of any matter regarding the Secretary of Commerce's deci-

sion to list a vessel under section 807 must be brought under that section.

"(d) Penalties.—In addition to any other provision of law, the Customs Service
may impose a civil penalty of not to exceed $10,000 against the master of any ves-
sel

—

"(1) who submits false information in requesting any permit to lade or unlade;
or

"(2) who attempts to, or actually does, lade or unlade in violation of any de-
nial of such permit under this section.".

SEC. 103. JUDICIAL REVIEW IN INJURIOUS PRICING AND COUNTERMEASURE PROCEEDINGS.

(a) Judicial Review.—Part III of title IV of the Tariff Act of 1930 is amended
by inserting after section 516A the following:

"SEC. 516B. JUDICIAL REVIEW IN INJURIOUS PRICING AND COUNTERMEASURE PROCEED-
INGS.

"(a) Review of Determination.—
"(1) In GENERAL.—Within 30 days eifter the date of publication in the Federal

Register of

—

"(A)(i) a determination by the administering authority under section
802(c) not to initiate an investigation,

"(ii) a negative determination by the Commission under section 803(a) as
to whether there is or has been reasonable indication of material injury,

threat of material injury, or material retardation,
"(iii) a determination by the administering authority to suspend or revoke

an injurious pricing order under section 806(d) or (e),

"(iv) a determination by the administering authority under section 807(c),

"(v) a determination by the administering authority in a review under
section 807(d),

"(vi) a determination by the administering authority concerning whether
to extend the scope or duration of a countermeasure order under section

807(e)(3)(B)(ii),

"(vii) a determination by the administering authority to amend a counter-
measure order under section 807(e)(6),

"(viii) a determination by the administering authority in a review under
section 807(g),

"(ix) a determination by the administering authority under section 807(i)

to terminate proceedings, or to amend or revoke a countermeasure order,

"(x) a determination by the administering authority under section 845(b),

with respect to a matter described in paragraph (1)(D) of that section, or

"(B)(i) an injurious pricing order based on a determination described in

subparagraph (A) of paragraph (2),

"(ii) notice of a determination described in subparagraph (B) of paragraph
(2),

"(iii) notice of implementation of a determination described in subpara-
graph (C) of paragraph (2), or

"(iv) notice of revocation of an injurious pricing order based on a deter-

mination described in subparagraph (D) of paragraph (2),

an interested party who is a party to the proceeding in connection with which
the matter arises may commence an action in the United States Court of Inter-

national Trade by filing concurrently a summons and complaint, each with the

content and in the form, manner, and style prescribed by the rules of that court,

contesting any factual findings or legal conclusions upon which the determina-
tion is based.

"(2) Reviewable determinations.—The determinations referred to in para-

graph (1)(B) are

—

"(A) a final affirmative determination by the administering authority or

by the Commission under section 805, including any negative part of such
a determination (other than a part referred to in subparagraph (B)),

"(B) a final negative determination by the administering authority or the

Commission under section 805,
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"(C) a determination by the administering authority under section 845(b),

with respect to a matter described in paragraph (1)(A) of that section, and
"(D) a determination by the Commission under section 845(a) that results

in the revocation of an injurious pricing order.

"(3) Exception.—Notwithstanding the 30-day Hmitation imposed by para-
graph (1) with regard to an order described in paragraph (l)(B)(i), a final af-

firmative determination by the administering authority under section 805 may
be contested by commencing an action, in accordance with the provisions of
paragraph (1), within 30 days after the date of publication in the Federal Reg-
ister of a final negative determination by the Commission under section 805.

"(4) Procedures and fees.—The procedures and fees set forth in chapter 169
of title 28, United States Code, apply to an action under this section.

"(b) Standards of Review.—
"(1) Remedy.—The court shall hold unlawful any determination, finding, or

conclusion found

—

"(A) in an action brought under subparagraph (A) of subsection (a)(1), to

be arbitrary, capricious, an abuse of discretion, or otherwise not in accord-

ance with law, or

"(B) in an action brought under subparagraph (B) of subsection (a)(1), to

be unsupported by substantial evidence on the record, or otherwise not in

accordance with law.
"(2) Record for review.—

"(A) In general.—For purposes of this subsection, the record, unless oth-
erwise stipulated by the parties, shall consist of

—

"(i) a copy of all information presented to or obtained by the admin-
istering authority or the Commission during the course of the adminis-
trative proceeding, including all governmental memoranda pertaining
to the case and the record of ex parte meetings required to be kept by
section 843(a)(2); and

"(ii) a copy of the determination, all transcripts or records of con-
ferences or hearings, and all notices published in the Federal Register.

"(B) Confidential or privileged material.—The confidential or privi-

leged status accorded to any documents, comments, or information shall be
preserved in any action under this section. Notwithstanding the preceding
sentence, the court may examine, in camera, the confidential or privileged
material, and may disclose such material under such terms and conditions
as it may order.

"(c) Standing.—Any interested party who was a party to the proceeding under
title VIII shall have the right to appear and be heard as a party in interest before
the United States Court of International Trade in an action under this section. The
party filing the action shall notify all such interested parties of the filing of an ac-

tion under this section, in the form, manner, and within the time prescribed by
rules of the court.

"(d) Definitions.—For purposes of this section:
"(1) Administering authority.—The term 'administering authority" has the

meaning given that term in section 861(1).
"(2) Commission.—The term 'Commission' means the United States Inter-

national Trade Commission.
"(3) Interested party.—The term 'interested party" means any person de-

scribed in section 861(17).".

(b) Conforming Amendments.—
(1) Jurisdiction of the court.—Section 1581(c) of title 28, United States

Code, is amended by inserting "or 516B" after "section 516A".
(2) Relief.—Section 2643 of title 28, United States Code, is amended—

(A) in subsection (c)(1) by striking "and (5)" and inserting "(5), and (6)";

and
(B) in subsection (c) by adding at the end the following new paragraph:

"(6) In any civil action under section 516B of the Tariff Act of 1930, the Court
of International Trade may not issue injunctions or any other form of equitable re-

lief, except with regard to implementation of a countermeasure order under section
468 of that Act, upon a proper showing that such relief is warranted.".

TITLE II—OTHER PROVISIONS

SEC. 201. EQUIPMENT AND REPAIR OF VESSELS.

Section 466 of the Tariff Act of 1930 (19 U.S.C. 1466), is amended by adding at
the end the following new subsection:
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"(i) The duty imposed by subsection (a) shall not apply with respect to activities

occurring in a Shipbuilding Agreement Party, as defined in section 861(22), with re-

spect to

—

"(1) self-propelled seagoing vessels of 100 gross tons or more that are used
for transportation of goods or persons or for performance of a specialized service

(including, but not limited to, ice breakers and dredges), and
"(2) tugs of 365 kilowatts or more.

A vessel shall be considered 'self-propelled seagoing^ if its permanent propulsion and
steering provide it all the characteristics of self-navigability in the high seas.".

SEC. 202. EFFECT OF AGREEMENT WITH RESPECT TO PRIVATE REMEDIES.

No person other than the United States

—

(1) shall have any cause of action or defense under the Shipbuilding Agree-
ment or by virtue of congressional approval of the agreement, or

(2) may challenge, in any action brought under any provision of law, any ac-

tion or inaction by any department, agency, or other instrumentality of the
United States, the District of Columbia, any State, any political subdivision of

a State, or any territory or possession of the United States on the ground that
such action or inaction is inconsistent with such agreement.

SEC. 203. IMPLEMENTING REGULATIONS.

After the date of the enactment of this Act, the heads of agencies with functions

under this Act and the amendments made by this Act may issue such regulations

as may be necessary to ensure that this Act is appropriately implemented on the
date the Shipbuilding Agreement enters into force with respect to the United States.

SEC. 204. AMENDMENTS TO THE MERCHANT MARINE ACT, 1936.

The Merchant Marine Act, 1936, is amended as follows:

(1) Section 511(a)(2) (46 App. U.S.C. 1161(a)(2)) is amended by inserting after
"1939," the following: "or, if the vessel is a Shipbuilding Agreement vessel, con-

structed in a Shipbuilding Agreement Party, but only with regard to moneys de-

posited, on or after the date on which the Shipbuilding Trade Agreement Act
takes effect, into a construction reserve fund established under subsection (b)".

(2) Section 601(a) (46 App. U.S.C. 1171(a)) is amended by striking ", and that

such vessel or vessels were built in the United States, or have been documented
under the laws of the United States not later than February 1, 1928, or actually

ordered and under construction for the account of citizens of the United States

prior to such date," and inserting "and that such vessel or vessels were built

in the United States, or, if the vessel or vessels are Shipbuilding Agreement
vessels, in a Shipbuilding Agreement Party".

(3) Section 606(6) (46 App. U.S.C. 1176(6)) is amended by inserting "or, if the

vessel is a Shipbuilding Agreement vessel, in a Shipbuilding Agreement Party
or in the United States, before ", except in an emergency.".

(4) Section 607 (46 App. U.S.C. 1177) is amended as follows:

(A) Subsection (a) is amended by inserting "or, if the vessel is a Ship-

building Agreement vessel, in a Shipbuilding Agreement Party," after "built

in the United States".

(B) Subsection (k) is amended as follows:

(i) Paragraph (1) is amended by striking subparagraph (A) and in-

serting the following:

"(A)(i) constructed in the United States and, if reconstructed, recon-

structed in the United States or in a Shipbuilding Agreement Party, or

"(ii) that is a Shipbuilding Agreement vessel and is constructed in a Ship-

building Agreement Party and, if reconstructed, is reconstructed in a Ship-

building Agreement Party or in the United States,".

(ii) Paragraph (2)(A) is amended to read as follows:

"(A)(i) constructed in the United States and, if reconstructed, recon-

structed in the United States or in a Shipbuilding Agreement Party, or

"(ii) that is a Shipbuilding Agreement vessel and is constructed in a Ship-

building Agreement Party and, if reconstructed, is reconstructed in a Ship-

building Agreement Party or in the United States, but only with regard to

moneys deposited into the fund on or after the date on which the Shipbuild-

ing Trade Agreement Act takes effect.".

(5) Section 610 (46 App. U.S.C. 1180) is amended by striking "shall be built

in a domestic yard or shall have been documented under the laws of the United
States not later than February 1, 1928, or actually ordered and under construc-

tion for the account of citizens of^ the United States prior to such date," and in-

serting "shall be built in the United States or, if the vessel is a Shipbuilding

Agreement vessel, in a Shipbuilding Agreement Party,".
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(6) Section 901(b)(1) (46 App. U.S.C. 1241(b)(1)) is amended by striking the

third sentence and inserting the following:

"For purposes of this section, the term 'privately owned United States-flag commer-
cial vessels' shall be deemed to include

—

"(A) any privately owned United States-flag commercial vessel constructed in

the United States, and if rebuilt, rebuilt in the United States or in a Shipbuild-

ing Agreement Party on or after the date on which the Shipbuilding Trade
Agreement Act takes effect, and

"(B) any privately owned vessel constructed in a Shipbuilding Agreement
Party on or after the date on which the Shipbuilding Trade Agreement Act

takes effect, and if rebuilt, rebuilt in a Shipbuilding Agreement Party or in the

United States, that is documented pursuant to chapter 121 of title 46, United
States Code.

The term 'privately owned United States-flag commercial vessels' shall also be

deemed to include any cargo vessel that so qualified pursuant to section 615 of this

Act or this paragraph before the date on which the Shipbuilding Trade Agreement
Act takes effect. The term 'privately owned United States-flag commercial vessels'

shall not be deemed to include any liquid bulk cargo vessel that does not meet the

requirements of section 3703a of title 46, United States Code.".

(7) Section 905 (46 App. U.S.C. 1244) is amended by adding at the end the

following:

"(h) The term 'Shipbuilding Agreement' means the Agreement Respecting Normal
Competitive Conditions in the Commercial Shipbuilding and Repair Industry, which
resulted from negotiations under the auspices of the Organization for Economic Co-

operation and Development, and was entered into on December 21, 1994.

"(i) The term 'Shipbuilding Agreement Party" means a state or separate customs
territory that is a Party to the Shipbuilding Agreement, and with respect to which
the United States applies the Shipbuilding Agreement.

"(j) The term 'Shipbuilding Agreement vessel' means a vessel to which the Sec-

retary determines Article 2.1 of the Shipbuilding Agreement applies.

"(k) The term 'Export Credit Understanding means the Understanding on Export
Credits for Ships which resulted from negotiations under the auspices of the Organi-

zation for Economic Cooperation and Development and was entered into on Decem-
ber 21, 1994.

"(1) The term 'Export Credit Understanding vessel' means a vessel to which the

Secretary determines the Export Credit Understanding applies.".

(8) Section 1104A (46 App. U.S.C. 1274) is amended as follows:

(A) Paragraph (5) of subsection (b) is amended to read as follows:

"(5) shall bear interest (exclusive of charges for the guarantee and service

charges, if any) at rates not to exceed such percent per annum on the unpaid
principal as the Secretary determines to be reasonable, taking into account the

range of interest rates prevailing in the private market for similar loans and
the risks assumed by the Secretary, except that, with respect to Export Credit

Understanding vessels, and Shipbuilding Agreement vessels, the obligations

shall bear interest at a rate the Secretary determines to be consistent with obli-

gations of the United States under the Export Credit Understanding or the

Shipbuilding Agreement, as the case may be;".

(B) Subsection (i) is amended to read as follows:

"(i)(l) Except as provided in paragraph (2), the Secretary may not, with respect

to—
"(A) the general 75 percent or less limitation contained in subsection (b)(2),

"(B) the 87 V2 percent or less limitation contained in the 1st, 2nd, 4th, or 5th

proviso to subsection (b)(2) or in section 1112(b), or

"(C) the 80 percent or less limitation in the 3rd proviso to such subsection,

establish by rule, regulation, or procedure any percentage within any such limita-

tion that is, or is intended to be, applied uniformly to all guarantees or commit-
ments to guarantee made under this section that are subject to the limitation.

"(2) With respect to Export Credit Understanding vessels and Shipbuilding Agree-

ment vessels, the Secretary may establish by rule, regulation, or procedure a uni-

form percentage that the Secretary determines to be consistent with obligations of

the United States under the Export Credit Understanding or the Shipbuilding

Agreement, as the case may be.".

(C) Section 1104B(b) (46 App. U.S.C. 1274a(b)) is amended by striking the

period at the end and inserting the following:
", except that, with respect to Export Credit Understanding vessels and Shipbuild-

ing Agreement vessels, the Secretary may establish by rule, regulation, or procedure
a uniform percentage that the Secretary determines to be consistent with obliga-
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tions of the United States under the Export Credit Understanding or the Shipbuild-

ing Agreement, as the case may be.".



HEARING ON H.R. 2754, LEGISLATION TO IMPLEMENT THE
OECD SHIPBUILDING TRADE AGREEMENT, AND RELATED
ISSUES

House of Representatives,
Committee on National Security,

Special Oversight Panel on the Merchant Marine,
Washington, DC, Wednesday, May 22, 1996.

The panel met, pursuant to call, at 10 a.m. in room 2118, Ray-
burn House Office Building, Hon. Herbert H. Bateman (chairman
of the panel) presiding.

OPENING STATEMENT OF HON. HERBERT H. BATEMAN, A REP-
RESENTATIVE FROM VIRGINIA, CHAIRMAN, SPECIAL OVER-
SIGHT PANEL ON THE MERCHANT MARINE
Mr. Bateman. The hearing will come to order.

We have a number of witnesses today and therefore I will keep
my opening remarks very brief. First, I would like to extend a
warm welcome to the witnesses who agreed to appear before the
panel today.

It is well known that I have some concerns about the agreement
that is before us for implementation. My concerns, as I have ex-

pressed on a number of occasions, are more with the timing of the
agreement than the contents of the agreement. I have no philo-

sophical dispute over the long-term benefits of subsidizing any par-
ticular industry. My specific concerns relate primarily to the fact

that we have given our large shipyards very little, if any, oppor-
tunity to make the transition from 100 percent naval work to a
combination commercial and navy work. Of course, the one which
I am most familiar with has done perhaps as good a job in

transitioning as any. For a number of reasons, they appear to be
succeeding, not the least of which is a viable title XI program
which was revitalized by this committee in the fiscal year 1994 De-
fense Authorization Act. Speaking of the Navy and defense con-

tracts, we are once again facing a decline of Navy shipbuilding.
While Bath, Newport News, Ingalls, Avondale, National Steel and
Shipbuilding Co. [NASCO], and Electric Boat have Navy contracts
in place, no large shipbuilder can feel secure that the Navy alone
will keep them busy, profitable, or even in business. Perhaps my
views are somewhat slanted by the fact I believe these yards and
others are absolutely essential to the maintenance of our industrial

base and in turn to our national security. It is this view that re-

quires me to oppose this agreement in its present form. It is not
an issue as to whether subsidies are in the long run good or bad,
it is the fact that the provisions which many of us worked so hard
to get in the fiscal year 1994 Defense Act were simply, in my opin-

(1)



ion, cast to the wind with httle or no regard to this committee's in-

terest in assuring that more than one or two yards capable of

building large combatants survived.

For two of these shipyards, Newport News and Avondale, title

XI, as modified by this committee in fiscal year 1994, is the one
U.S. program that has allowed these yards to begin the transition

to commercial work. As a Congress and as a nation, we will have
failed miserably if only these two yards make the transition.

The transition is important not only because we have an identifi-

able market for commercial vessels, but in the long run we will be

able to spread the overhead to the commercial sector and not just

to the Navy. To go from building the best and most sophisticated

naval vessels in the world to building price competitive product

tankers takes more than a year or two to retool. Perhaps I would
feel differently if our foreign competitors had not received what is

by all accounts billions in government aid annually to build com-
mercial vessels, while we had not had a commercial shipbuilding

assistance program since 1981. And to add to our plight, we now
appear to have left in place, in conformity with the terms of the

agreement, literally millions of dollars in additional aid for our
competitors.

While I have a number of other concerns including the treatment
of the Jones Act, it is the lack of any rational approach to the tran-

sition rules with respect to the title XI loan guarantee program
that are most problematic.

That concludes my opening remarks. I recognize the gentleman
from Mississippi, the Honorable Gene Taylor, for any comments he

wishes to make.
Mr. Taylor. Mr. Chairman, thank you for holding this hearing

and giving both the opponents and the proponents of this measure
an opportunity to state their case.

I personally think this is a very bad thing for our country. I

think, once again, if this becomes law we will suffer from what is

called the law of unintended consequences. I remember the pro-

ponents just a couple of years ago of North American Free Trade
Agreement [NAFTA] saying how it was going to help our trade def-

icit, and last month we had once again a record trade deficit. The
proponents say it would increase jobs but fail to tell the American
people that those jobs would be created south of the border.

Just this morning I heard some of my colleagues say that the

reason that they could not support raising wages for the least for-

tunate Americans is because it would now, because of NAFTA,
drive those jobs south of the border, three bad things, the law of

unintended consequences.
I see the same thing that you so eloquently spoke about now giv-

ing away what is left of our shipbuilding. So many people on this

committee at different times championed the cause of revitalizing

our shipyards, including every person on this panel today at one
time led the charge to save title XI to get this country back into

the shipbuilding business, because in each of our lifetimes our Na-
tion used to be the very best at it and we got to a point where we
weren't building any commercial ships and now we are just getting

back into it and we are competitive internationally.



And yet here comes another measure designed not only to help
Americans but actually to hurt our ability to compete in the inter-

national marketplace because they want to take a program that we
know is working and change the provisions of it so it cannot pos-
sibly work.
So Mr. Chairman, we want to give the benefit of the doubt to

those who we want to speak in favor of this, but having seen the
record of this Congress on trade agreements and seen how our for-

eign competitors are taking advantage of us in almost every in-

stance, I got to tell you they have some powerful explaining to do
if they want me to think that this in some way is going to help the
American economy and the American shipbuilding industry.
Mr. Hunter. Would the gentleman yield? Is the gentleman sug-

gesting maybe we should pass this agreement as soon as NAFTA
registers a surplus?
Mr. Taylor. If my friend would offer that as an amendment, he

can count on my support.
Mr. Bateman. Are there other members who wish to make an

opening statement?
Mr. Cunningham.
Mr. Cunningham. Just briefly, and I think this is mostly for Mr.

Gibbons, that the person that created title XI is sitting here. Rusty.
When I was a freshman and then a sophomore, we had a chairman
that passed away and Hon. Gerry Studds took over the committee,
and Rusty came to me and said, hey, Duke, title XI with all the
issues that of a foreign subsidy, we need to help our shipbuilders.
We then pushed the bill. This was during George Bush's presi-

dency.
We had a major Republican holding up our title XI funds named

Dick Darman. Dick Darman was also holding up a lot of other
things which we thought for the President. At the same time, there
was a speech on the floor about how many people would accept
Dick Darman.

I personally called Mr. Darman and told him if he wanted to

keep his job he was going to let title XI and my bill go through.
He refused to call back until he got the second message which I

just gave you. We then pushed through the committee—Jack Mur-
tha, who is a very close friend of mine, came to me and said, you
are a Republican; a bill this big; we can't let a Republican take
credit for it so we are going to pass it under the Democrats and
we are going to make sure you get your name on it, and at that
point being a sophomore I didn't give a damn who passed it as long
as we passed it.

This legislation is very important for American shipbuilding. I

disagree with the gentleman on NAFTA, but I do support the legis-

lation and the timing, and the concerns of the chairman are very
important to shipbuilders of this country and we need to protect
them, because other countries are not. If you think this agreement
is going to protect them, you are inhaling.

I yield back.
Mr. Bateman. Mr. Saxton.
Mr. Saxton. Mr. Chairman, I would like to echo the concerns of

the members that have spoken before me. I have to say that I origi-

nally became a member of this panel primarily because I was con-



cerned about our defense shipbuilding capability. However, in deal-

ing with this issue under your very able leadership, certainly the
commercial aspects have become very important.
This agreement it seems to me between the parties, unless there

is something that I haven't seen, I believe for a variety of reasons
puts us not at an advantage, but it seems to me that there are cer-

tain aspects of this that put us at a disadvantage, not the least of

which has been the process that we have been through over the
last 5 years where we hoped to get a quick agreement and did not.

During the ensuing time, if my information is correct, foreign ship-

yards have gone out of their way to modernize through government
subsidies, which has put us in a position which is very difficult and
contrary to the intent of what we started out to do.

And, second, as Mr. Taylor correctly pointed out I believe, the
program that we put in place to help foster a commercial shipbuild-

ing industry in our country, this does major surgery on it. For
those reasons—I hope I am wrong—I hope that there is an inter-

national agreement that has been struck here between the Bush
and Clinton administrations and the other parties that I can sup-
port, but at this time I have very serious questions and wanted to

express them at this time so that witnesses may have a chance to

address them.
Thank you.
Mr. Bateman. Any further opening statements?
If not, it is my pleasure to welcome to the committee and receive

the testimony of the Honorable Phil Crane, the chairman of the
Trade Subcommittee on the Ways and Means Committee.

STATEMENT OF HON. PHILIP M. CRANE, A REPRESENTATIVE
FROM ILLINOIS

Mr. Crane. Thank you, Mr. Chairman, and thank you for giving
me an opportunity to participate in this hearing on the implemen-
tation of the Organization for Economic Cooperation and Develop-
ment [OECD] shipbuilding agreement. As you know, I sponsored
H.R. 2754, along with my colleagues Mr. Gibbons and Ms. Dunn,
and I am pleased to be here today to share my views. Ways and
Means favorably reported this legislation by an overwhelming bi-

partisan vote of 27 to 4.

I strongly believe that this agreement will open up trade ship-

building by eliminating distortive government subsidies around the
world and creating equitable terms of competition in the inter-

national shipbuilding market for U.S. shipbuilders. In addition, the
agreement and implementing bill would provide a new remedy to

U.S. shipyards that have been injured by unfair pricing.

Under this remedy, offending shipyards will have to pay a charge
in the amount of injurious pricing or face restrictions on their abil-

ity to load or unload in the United States. The agreement should
help achieve an international environment that gives the U.S. ship-

building industry the best chance to compete in world markets that
are undistorted by subsidization. It would eliminate virtually all

subsidies granted either directly to shipbuilders or indirectly

through ship operators.
Of course, any international agreement must be fair and bal-

anced, and I understand from our negotiators that the agreement



is truly symmetrical and that no special deals were cut to the det-

riment of the U.S. shipping industry.

The simple fact is that if we do not implement this agreement
out of fear of having to scale back on our title XI and other pro-
grams, we will permit our trading partners to increase the level of
subsidies that they provide to their industries and the U.S. indus-
try will not be able to compete under those circumstances.

Let's face facts. It is highly unlikely that Congress will vote to

increase subsidies for the U.S. shipbuilding industry to make it

more competitive with highly subsidized foreign shipyards. As a re-

sult, the only way our industry can be competitive is to force its

competitors to give up their subsidies and their ability to engage
in unfair pricing practices. That is what this agreement does.
Nor can we, at this point, simply reject the agreement we have

and return to the negotiating table in an attempt to cut an even
better deal for our industry. The agreement took 5 years to con-
clude and was the product of hard bargaining and concessions on
all sides. Our trading partners are giving up far more than we are.

The proof of this point is the fact that our trading partners have
told us that if we do not implement this agreement in a timely
manner, support for the agreement in their countries will erode
and vanish, and 5 years of work will be wasted.
With the shipbuilding agreement in force, U.S. shipbuilders can

and will penetrate the global market. The result will be thousands
of new American jobs, not just in the shipbuilding industry di-

rectly, but also in related industries such as steel and manufactur-
ing equipment. Accordingly, I urge you to support the agreement
in H.R. 2754.
Thank you for giving me the opportunity to come and testify be-

fore you today.
Mr. Bateman. Thank you.
[The prepared statement of Mr. Crane follows:!
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Mr. Chairman, thank you for giving me an opportunity to participate in this

hearing on the implementation of the OECD Shipbuilding Agreement. As you

know, I sponsored H.R. 2754, along with my colleagues Mr. Gibbons and Ms.

Dunn, and I am pleased to be here today to share my views. Ways and Means

favorably reported this legislation by an overwhelming bipartisan vote of 27-4.

I strongly believe that this Agreement will open up trade in shipbuilding by

eliminating distortive government subsidies around the world and creating

equitable terms of competition in the international shipbuilding market for U.S.

shipbuilders. In addition, the Agreement and implementing bill would provide a

new remedy to U.S. shipyards that have been injured by unfair pricing.

Under this remedy, offending shipyards will have to pay a charge in the

amount of injurious pricing or face restrictions on their ability to load or unload in

the United States. The Agreement should help achieve an international

environment that gives the U.S. shipbuilding industry the best chance to compete

in world markets that are undistorted by subsidization. It would eliminate virtually

all subsidies granted either directly to shipbuilders or indirectly through ship

operators.



Of course, any international agreement must be fair and balanced, and I

understand from our negotiators that the agreement is truly symmetrical and that

no special deals were cut to the detriment of the U.S. shipping industry.

The simple fact is that if we do not implement this Agreement out of fear

of having to scale back on our Title XI and other programs, we will permit our

trading partners to increase the level of subsidies that they provide to their

industries - and the U.S. industry will not be able to compete under those

circumstances .

Let's face facts: it is highly unlikely that Congress will vote to increase

subsidies for the U.S. shipbuilding industry to make it more competitive with

highly subsidized foreign shipyards. As a result, the only way our industry can be

competitive is to force its competitors to give up their subsidies and their ability to

engage in unfair pricing practices. That's what this Agreement does.

Nor can we, at this point, simply reject the Agreement we have and return

to the negotiating table in an attempt to cut an even better deal for our industry.

The agreement took five years to conclude and was the product of hard bargaining

and concessions on all sides. Our trading partners are giving up far more than we

are. The proof of this point is the fact that our trading partners have told us that if

we do not implement this Agreement in a timely maimer, support for the

Agreement in their countries will erode and vanish, and five years of work will be

wasted.



With the Shipbuilding Agreement in force, U.S. shipbuilders can and will

penetrate the global market. The result will be thousands of new American jobs,

not just in the shipbuilding industry directly, but also in related industries such as

steel and manufacturing equipment. Accordingly, I urge you to support the

Agreement and H.R. 2754. Thank you.



Mr. Bateman. The gentleman from Florida, the ranking member
of the Trade Subcommittee of the Ways and Means Committee, the

Honorable Sam Gibbons.

STATEMENT OF HON. SAM M. GIBBONS, A REPRESENTATIVE
FROM FLORIDA

Mr. Gibbons. Thank you, Mr. Chairman. I have a formal state-

ment that I ask to be put in the record. Let me try to answer some
concerns that were raised by members of the committee. I think I

can answer every one of them, and, if not, I will be glad to submit
to questions to try to answer them.
One, I voted for title XI, but title XI is a financing subsidy, that

it has a temporary world advantage for domestic shipbuilders be-

cause of the agreement that you all don't want to agree to. As soon
as America signals that they don't want to agree to this worldwide
agreement, title XI vanishes, just like that. The advantage that

title XI gives vanishes. Why? Because the other signatories to the
agreement agreed to stand still on all of their subsidies, and at

that time we had a very temporary title XI advantage.
Now when the other countries can match title XI, believe me,

history proves that they will, and title XI becomes useless other
than it is just another meaningless subsidy that we give to an in-

dustry and other nations around the world will begin to subsidize

their purchase price of their commercial ships that will outdo title

XI and there will be a constant escalation of trying to outdo each
other, which has been the history of shipbuilding since time imme-
morial. This agreement puts an end to those kinds of things.

You know, the United States in 1981, in 1981 agreed not to fur-

ther subsidize any shipbuilding. We haven't subsidized any com-
mercial ships, except the title XI standstill agreement that we have
since 1981. That was in the Republican substitute for the Budget
Act of 1981 known as Gramm-Latta. Mr. Frenzel and some of the
others who were very big on getting rid of subsidies put an end to

it, so ever since then the United States has not been able to sub-
sidize, exempt except this minor title XI subsidy which is only tem-
porary.
And we are at a horrible disadvantage. Practically all of our com-

mercial shipbuilding has vanished. If you hold up this agreement,
title XI will be useless because the rest of the countries will say
the standstill no longer counts, we will subsidize, and there go our
shipbuilding contracts.

So you are between a rock and a hard place. I understand it. I

have been there, too. If you think it is the trade agreements that
we have executed that have been the reason for our balance of pay-
ments, let me do a little lobbying right now that I plan to do next
year on my own behalf as a citizen that you have to understand.
Let me use my glasses as an illustration.

If you manufacture these glasses in the United States and try to

sell them overseas, tax-wise here is what happens. When these
glasses leave the United States, they carry with them the full cost

to the U.S. Government and that, as you know, is quite some cost.

When they get in the foreign country, their consumption tax inter-

cepts these glasses so when they go to the consumer these glasses
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have two costs of governments, the U.S. cost and the foreign cost
of governments.
But if you manufacture these glasses overseas and ship them

here to be sold, when they get to the foreign border they scrape
their taxes off and when they come into the U.S. trade area, we
have got no taxes that intercept these glasses. So when they go to

the American consumer they have got no cost of government in

them. The foreign cost was shifted off here, we have nothing to

intercept them on our side, so the glasses are sold in this country
with no cost of government in them. The glasses are sold in a for-

eign country with two costs of government in them.
Where would you locate your glasses manufacturing plants? Cer-

tainly not in the United States.

That is a tax problem. It is caused by the fact that we insist on
hanging onto an antiquated income tax and the other countries
have all gone to consumption taxes, and consumption taxes can be
adjusted at the border but income taxes cannot be adjusted at the
border.
As soon as the Congress and America catches on to that, our

crazy, convoluted income tax and payroll tax is going to go out the
window and we are going to get a modern consumption tax. That
is what I will be sajdng to you next year, but I won't catch this

many of you together again and I want to say it now.
It affects our shipbuilding, it affects everything we do as far as

trade is concerned. But unless we get rid of the shipbuilding sub-
sidies, and America has not had an appetite—I won't say that
nothing will ever happen on shipbuilding subsidies again, but
many of the Republicans here in Congress took away all the ship-

building subsidies in 1981. You are not about to bring them back,
and I don't think the Democrats have any stomach for bringing
them back. Your title XI is going to vanish just like that, its advan-
tage that it now has, as soon as the other countries get the signal

that we are not going to ratify this agreement. That is where we
are. We have no choice.

July or June 15 is the effective date of this agreement, this year.

If we signal to the other countries by June 15 that we aren't going
to approve this agreement, the first thing they will do is match and
beat title XI and we are back in the soup again with all kinds of

subsidies, and we just can't do that.

I am sure there are some questions about what I have said, so

may I submit to questions now, Mr. Bateman?
Mr. Bateman. Thank you very much, Mr. Gibbons.
[The prepared statement of Mr. Gibbons follows:]
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STATEME^r^ of the honorable SAM M. GIBBONS,
RANKING DEMOCRAT, COMMITTEE ON WAYS AND MEANS,

TO THE SPECIAL OVERSIGHT PANEL ON THE MERCHANT MARINE,
HOUSE NATIONAL SECURITY COMMITTEE,

ON H.R. 2754,

THE OECD SHIPBUILDING TRADE AGREEMENT ACT
MAY 22, 1996

Thank you, Mr. Chairman, for allowing me to testify today before your panel on H.R. 2754,

legislation to implement the OECD Agreement on Shipbuilding. This legislation was favorably reported by

the Ways and Means Committee on March 21, 1996, by a strong bipartisan vote of 27-4, and is strongly

supported by the Administration. Similar legislation in the Senate was favorably reported by the Senate

Finance Corrunittee on May 8, 1996.

As you know, this is an issue on which I have spent considerable time in recent years. I hope that this

panel, after carefully reviewing this legislation and the agreement it implements, will agree with me that this

legislation should be enacted into law expeditiously.

Before turning to the agreement and the implementing legislation itself, I would like to review briefly

for the pane! how we got to where we are today. This history is important so that we can put this agreement

and the implementing legislation in the proper perspective.

A Brief Historical Perspective

On June 8, 1989, the Shipbuilders Council of America (SCA) filed a petition under section 301 of the

Trade Act of 1974, seeking action by the U.S. Trade Representative (USTR) against the shipbuilding

subsidies of Japan, South Korea, Germany, and Norway. The U.S. shipbuilding industry had seen the last of

its subsidy programs terminated in 1981, and believed that it would be impossible to reenter the world

commercial shipbuilding market unless their foreign competitors ceased receiving massive government

assistance. The U.S. industry had virtually abandoned this market in the 1980s as it concentrated on building

naval ships in response to the U.S. defense buildup. However, as the industry looked to the future in the late

1980s, it was becoming increasingly evident that defense budgets would shrink and U.S. shipbuilders would

have to shift capacity to the commercial marketplace in order to survive.

After consultations between then-USTR Carla Hills and the SCA, it was agreed that the 301 petition

would be withdrawn, without prejudice, while USTR pursued in the Organization for Economic Cooperation

and Development (OECD) or the Uruguay Roimd of GATT negotiations a multilateral agreement to end

shipbuilding subsidies. Unfortunately, but not surprisingly, progress was painfully slow in the OECD
discussions because the United States lacked any real leverage in the negotiations. After all, the United

States was asking the other shipbuilding nations to eliminate those types of subsidies that the United States

had unilaterally terminated nearly a decade earlier.

Given the slow pace of the negotiations, 1 chaired a hearing of the Subcommittee on Trade on
March 21, 1 99 1 , to review the stauis of the OECD negotiations and to explore available options to deal with

the problem. After that hearing, 1 concluded that one option would be to pursue legislation that would
provide, under U.S. law, unilateral trade remedies to U.S. shipbuilders against foreign subsidized commercial
ships. In my view, absent an international agreement, such legislation was necessary due to the lack of
adequate protection under U.S. antidumping and countervailing duty laws against uitfair foreign trade

practices. Traditional U.S. trade law lacked such protection because ships engaged in international

commerce are not considered to be imported goods, since thev literallv stoD at water's edee and do not enter

the United States as articles of commerce.

My legislation, known as the "Shipbuilding Trade Reform Act of 1991," was passed by the House of
Representatives by a vote of 339-78 on May 13, 1992. However, the Senate failed to pass comparable
legislation before the end of the 102nd Congress. Although my legislation failed to achieve final passage in

the 102nd Congress, it set off alarm bells in foreign capitals and succeeded in giving much needed impetus to

the international negotiating process. Therefore, in order to keep the pressure on the international negoti-

ators, I introduced the legislation again at the beginning of the 103rd Congress. The Subcommittee on Trade
approved an amended version ofmy "Shipbuilding Reform Act of 1993" on November 9, 1993. Fortunately,
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it was not necessary to move the legislation beyond this point because, by this time, the OECD talks had

continued to gather momentum, which ultimately resulted in the agreement we are considering today.

The OF.rn Ayreement - The Key Elements

Generally speaking, the OECD agreement contains four major elements:

~ The elimination of virtually all subsidies granted either directly to shipbuilders or indirectly

through ship operators.

~ An injurious pricing code designed to prevent dumping in the shipbuilding industry.

— A comprehensive discipline on government fmancing for exports and domestic ship sales designed

to avoid trade-distortive fmancing.

— An effective, and binding, dispute settlement mechanism. Dispute settlement panels will be

established, as necessary, in order to determine whether subsidy or other government measures are

consistent with the agreement, and to ensure that the injurious pricing code is being properly imple-

mented. Failure to comply with a panel's fmding may result in the imposition of sanctions, i.e., the

withdrawal of World Trade Organization (WTO)/General Agreement on Tariffs and Trade (GATT)

concessions or the denial of off-loading privileges.

There are certain exceptions to the agreement's prohibition of subsidies and other distortive

government practices:

— Government support is permitted for worker retirement, severcince, or retraining associated with the

closure or downsizing of shipyards.

" Government assistance for research and development is allowed under certain conditions, provided

it is granted in accordance with the terms of the agreement.

— Certain restructuring assistance programs for Belgium, Portugal, and Spain, intended to address the

social cost of downsizing or closing shipyards, will be allowed to continue for a limited time after

entry into force of the agreement.

— The agreement exempts "build in U.S." requirements contained in the Jones Act and other U.S.

coastwise (cabotage) maritime laws, a critical provision from the U.S. industry's perspective.

H.R. 2754 - The Kev Elements

As reported by the Ways and Means Committee, H.R. 2754 would implement the OECD Agreement

on Shipbuilding under U.S. law. By enacting H.R. 2754 into law. Congress would approve the agreement

and make the necessary statutory changes to conform U.S. law to the agreement.

Title 1 of H.R. 2754 would establish a new Title VIII to the Tariff Act of 1930, as amended, in order

to create an injurious-pricing mechanism applicable to shipbuilding. This mechanism would be analogous to

current U.S. antidumping law, revised where necessary to take into account differences between the

Shipbuilding Agreement and the World Trade Organization (WTO) antidumping agreement and differences

due to the imique nature of ocean-going vessels. A vessel would be subject to the injurious-pricing

provisions if it is from any country that is a party to the agreement or from any country not party to the

agreement that is also not a WTO member.

Title II would eliminate the current 50-percent repair duty for repairs made to U.S.-flag vessels

repaired in a country party to the agreement. Title II would also amend certain provisions of the Merchant

Marine Act of 1936 to bring U.S. law into conformity with the agreement. In this regard. Title II would

amend the Operational Differential Subsidies, Capital Construction Fund, Capital Reserve Fund, and Cargo

Preference programs so that such programs would be available both to U.S. -built vessels as well as vessels

built in countries party to the agreement. Title II would also amend the Title XI loan guarantee program to

bring its terms into conformity with the agreement.
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Whv H.R. 2754 and the OECD Agreement Should Be Approved

The OECD Shipbuilding Agreement successfully addresses the destructive pattern of heavy

government subsidies and chronic predatory pricing that has long characterized the global commercial

shipbuilding industry. It is the most far-reaching international agreement ever negotiated to deal with

subsidies and other distortive trade practices in any commodity, service, or industry sector.

For example, with respect to subsidies, the agreement extends far beyond the subsidy rules of the

WTO. It requires other countries to give up the substantial support to their shipyards, in return for modest

changes in U.S. programs (as well as no changes in the Jones Act). For instance, the European Union (EU)

will have to eliminate government grants to shipyards currently amounting to around 9 percent of contract

value, as well as equity infusions inconsistent with normal provision of risk capital.

The agreement establishes, for the first time in history, a strict mechanism for protecting the

international shipbuilding market from dumping practices. As I noted previously, until this agreement, there

has been no way to deal with predatory pricing since traditional antidumping law is not applicable to ships.

The agreement establishes a separate discipline goveming government export credit and tied-aid

programs much tougher than what exists today.

The binding enforcement mechanism against subsidies and dumping is tougher than what exists in the

WTO or in other international agreements.

In sum, this agreement is in the best interest of the United States and should be approved and

implemented by the United States Congress. H.R. 2754 and the agreement have the support of the

Administration and a broad cross-section of economic interests in this country. You will be hearing

testimony from them today, and I urge you to listen carefully to it.

Responding to Criticisms of the Agreement

At the same time, I am deeply troubled by the fact that there are a number of shipyards in this country

who have spoken out in opposition to this agreement. I am also troubled titat a number of Members of

Congress, including some on this panel, have declared their opposition to the agreement. As I understand it,

this opfwsition is based primarily on the fact that it contains unreasonable transition provisions that will

permit continued subsidization by foreign shipbuilders until January 1, 1999, and that it will require

modifications in certain U.S. maritime programs, particularly Title XI ship loan guarantees. While some

changes to U.S. maritime law will indeed be required, I urge opponents to reconsider their position on the

basis of one very compelling factor. The OECD Shipbuilding Agreement is the best chance we have to

create unsubsidized competition and equitable conditions of trade in the global commercial shipbuilding

market.

If we reject this agreement and H.R. 2754, we will be right back where we started in 1989. Our

trading partners will undoubtedly continue their subsidizing ways, will respond in kind to any favorable

financing or other programs we might be able to provide under Title XI, and will continue to engage in

predatory-pricing practices with impunity. In today's budgetary climate, we will certainly continue to lose a

subsidy war with our trading partners. Moreover, our ability to pursue other legislative options in Congress

(such as my earlier legislation) for dealing with this issue, in the absence of the OECD Agreement, are, at

best, uncertain. Finally, I am not persuaded that renegotiation of the agreement, as some are advocating, is a

viable option. After all, this agreement took five years to conclude, and was the product of hard bargaining

and concessions on all sides. We should be under no illusion that we can simply go back to the negotiating

table and modify the agreement to allow those practices we want to keep, while prohibiting those of our

tradmg partners that we want to elirmnate.

Conclusion

The OECD Agreement on Shipbuilding, like every other trade agreement into which we have ever

entered, is not a perfect instrument that achieves all the objectives of all who have

an interest in it. However, it is a sound, balanced agreement that will substantially level the playing field for

the U.S. shipbuilding industry in the international shipbuilding market for many years to come.

I urge this panel and the National Security Committee to report favorably H.R. 2754 to implement

this Agreement and stand willing to assist you in any way that I can to make this happen.
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Mr. Bateman. You are a very powerful advocate and we wish you
well in your
Mr. Gibbons. You will have to listen to me. I will be here exer-

cising my first amendment rights next year.

Mr. Bateman. We will look forward to hearing from you at any
time on any subject. As one who is between that rock and a hard
place, I appreciate that figure of speech.
Are there members who have a question of either Mr. Gibbons

or Mr. Crane?
Mr. Hunter. Yes, thank you, Mr. Chairman. To my very good

friends, Mr. Crane, one of the brightest Members of this body for

so many years, and the same for Sam, Sam is an old airborne
trooper, you are still carrying the flag.

Let me ask you a question. I thought your glasses illustration

was quite good. Are you suggesting that perhaps one of the things
we ought to do with our shipbuilding industry is to scrape off all

of the taxes whether they are corporate income taxes or other taxes
on ships built for export? It would seem that that is your sugges-
tion, to make American ships
Mr. Gibbons. We have tried in the Congress ever since I have

been on the Ways and Means Committee, and that goes back 27
years, to adjust our tax system so that we could do something with
it at the border, and every time we have tried it we have failed be-

cause it creates in other countries a right of action that they can
retaliate against us when we grant special exceptions like that.

There are a lot of reasons why we ought to go to a value added
consumption type tax. Trade is one of them but, frankly, we have
not been successful in trying to adjust our tax system at the inter-

national border because we have agreed with all the other coun-
tries that no country can adjust its income tax system at the inter-

national border. That has been the law of the world since 1947.

After World War II, we imposed that law on the rest of the world
and the rest of the world caught on quicker than we did and they
changed their system so they could adjust their taxes at their bor-

der, but we just haven't. It is a part of our American complaisance.
Mr. Hunter. Your suggestion is that that would be helpful to the

American shipbuilding industry if you could do that?
Mr. Gibbons. I guess it would, yes. Any time you can completely

forgive taxes it is all right, but we have tried that in the Ways and
Means Committee for years and every time we do we run afoul of
the international right to retaliate against us.

Mr. Bateman. Further questions for the members? Mr. Saxton.
Mr. Saxton. Thank you, Mr. Chairman.
I wanted to explore with you the ingredients of this agreement

as they apply, Sam and Phil, to subsidy programs which will con-
tinue to exist in Japan and Korea and the European partners to

this agreement. I understand that there will be some subsidies that
will be permitted under the agreement particularly as it relates to

workers and labor. Is that correct? If so, can you describe it?

Mr. Gibbons. I can describe it and Mr. Crane may remember
them better than I do.

In the agreement, every country was seeking concessions. We
had the Jones Act. We wanted a concession there. The Europeans
have agreed for some time that they got to get out of the subsidy
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business because they just can't afford it. They are trying to

downsize their yards and their system is much more sociahzed

than ours and they wanted to have some authority to go into work-
er retraining programs, to do all those kinds of things that you
need to do when you are downsizing a business, and so there are

some temporary windows in there which they can downsize their

shipbuilding business in a humanitarian way.
Let me say that the Europeans have probably been more humane

in downsizing their industries to the extent that they have
downsized them than we have. That is because they have a tradi-

tion of socialization that we don't have. But Japan and Korea, who
have been big subsidizers, don't get any special favors in any of

this. The subsidies that are less to downsize will not help the coun-

tries expand or subsidize their new shipbuilding contracts.

Mr. Saxton. It certainly would either on a temporary basis or

perhaps on a more permanent basis if our shipbuilding workers are

paid strictly on a private basis, and theirs are paid partly on a pri-

vate basis, but to some extent on a socialized basis as you put it,

it seems to me that that offers an advantage that our shipbuilders

don't have.
Mr. Gibbons. Europe has been partially socialized for a hundred

years. It is a tough addiction to get over. They are trying to get

over it.

Japan claims that they have never had any subsidies but the

Japanese are always making claims like that. We think they do.

They have agreed to get rid of them and we are satisfied with that.

The Koreans have copied Japan and Europe so they have had some
unhealthy practices, but they have agreed to get rid of them.
We got to all move as a world and get rid of these subsidies. It

doesn't make sense to take money out of my pocket and others'

pockets to subsidize one particular industry.

We have been the leader in the world in trying to get rid of that.

We have extremely complicated and very effective laws in getting

rid of subsidies, and this brings shipbuilding under the same types

of laws that we have for other things in getting rid of subsidies.

Mr. Bateman. Mr. Taylor.

Mr. Taylor. Mr. Chairman, if you don't mind, Mr. Pickett sought
recognition first.

Mr. Bateman. Mr. Pickett.

Mr. Pickett. Thank you, Mr. Chairman.
I want to welcome our distinguished witnesses this morning.
Sam, the notion seems to be here that I keep hearing is that

somehow this is a bad deal, and yet there are—a bad deal for the

country, and yet there is a clear division between the group that

supports this legislation, those people who utilize the transpor-

tation industry, and then those who are opposing the legislation.

Can you tell us anything that can help resolve that conflict,

about whether it is a good deal, and how the two groups see this

in a different light?

Mr. Gibbons. I have to repeat some of the things I have just

said, because fundamentally the advantage that the United States

has, and it is a small advantage, is one that is temporary because
it is—it will cease to exist as soon as the other countries say we
are not going to stand still on our subsidies anymore.
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When this agreement was entered into, as is customary in agree-
ments of this type, all countries agreed not to increase their sub-
sidies, but America, because of title XI, was slightly ahead in the
subsidization of the purchase price, the financing, and the other
countries were caught with our being slightly ahead in that.

The standstill that they have honored has given our country a
slight advantage, but this will evaporate as soon as the other coun-
tries say, well, the United States is not going to approve this agree-
ment which they have harassed us for years to enter into, and we
are going to go back into the subsidy business and ignore the
standstill agreement. And bingo, they can enact a subsidy much
quicker than we can, and they will be back and top title XI by a
few points, and the whole escalation of here we go again will start

on a world basis.

So I feel sorry for Herb and Gene. They have two big shipyards.
They are doing a hell of a job trying to make a transition into com-
mercial and Navy shipbuilding. But you know, it isn't going to

work. It isn't going to work, Mr. Pickett.

Mr. Pickett. Assuming that the United States goes ahead and
gets into this agreement, what provisions are there for the United
States to get out of it?

Mr. Gibbons. All agreements we can renounce and get out of

—

I have forgotten the exact details of this one. I think it is 6 months'
notice. The Congress is still sovereign. The Congress can still

change its mind and get out of practically any damn time it wants
to. We thrash around on these things, but we can get out of this

agreement.
Mr. Pickett. You have been working this issue for a long, long

time, and I am sure that you followed the negotiations of this

agreement, and the ups and downs, and ins and outs, and what
was included and excluded. Based on your judgment of the compet-
ing issues here, are you convinced that the United States has got-

ten as good a deal as it can get out of this negotiation?
Mr. Gibbons. Yes, sir. We wore out three or four negotiators ne-

gotiating with the Europeans. One time I went there and met with
the Europeans and raised hell, like I am able to do sometimes.
We finally got an agreement. It took 5 years of negotiation on

this damned thing. And the negotiators would come back and say,

we can't get them to budge on anything. They won't agree to any-
thing. All the time we sat here with no subsidies. The Congress
had abolished the subsidy. Our shipbuilding was going down the
drain. The only ones that survived were the ones that had enough
Navy contracts to get through.
God knows, I want a good strong Navy. I don't want to repeat

all the hell we have gone through in the last 50 years defending
this country. The Navy is a good, strong part of it. I realize you
have to have specialized yards to do this heavy and specialized con-

struction that they carryout, and I wish all of you who have Navy
yards in your district well. They ought to convert to as much com-
mercial construction as they have time for.

But the temporary advantage of title XI—my message is real

simple. It will just disappear as soon as the other countries realize

that we are not going to ratify this agreement, because they are
just caught by their own signature on the paper saying we will
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stand still during the ratification process. We won't increase our
subsidies during the ratification process. When they see the ratifi-

cation process has not been consummated, bingo; they will beat you
before the end of the summer. They will have higher subsidies.

Mr. Pickett. Thank you very much.
Mr. Bateman. Mr. Cunningham.
Mr. Cunningham. Thank you, Mr. Chairman, and Sam and Phil.

I am sorry—we have a bipartisan special education bill that is

going to come out, and I was meeting with Dale Kildee on that and
unable to hear you.
Let me tell you some of the real concerns I have, and I laud you

for the 5 years of work you have done on this. I think I go along
with the chairman, it is the timing of it, and any time you want
to kill anything around here, you delay it or have a hearing or a
testimony or pilot program. I understand that. I am not trying to

do that to you. But the problem that we have is a peace through
strength, and we have only one, Sam, only one on the entire West
Coast shipbuilding industry
Mr. Gibbons. I am very aware of that.

Mr. Cunningham [continuing]. And only a couple on the East
Coast.
Mr. Gibbons. I am well aware of that.

Mr. Cunningham. If OECD doesn't work, we hazard what we
have left in this country not only for national security, but for

building dual hull tankers and the rest.

My concern is that Japan—when you say we are ahead, another
factor is that they are building so many ships now. If you build 10
ships in your yard versus one, then it is a lot cheaper, so they are
already ahead as far as the cheapness that they can produce those
ships when we are not producing any.
The last civilian ship was a ship out of Hawaii on the West

Coast, and to regear that up, the initial costs are so much higher,

so there is already a built-in subsidy until we catch up. My fear
is that if we operate this, those ships are already in great numbers
in the foreign ports. They are going to be offered at a cheaper rate.

There is going to be a timing that is going to happen that our ships
are so high in cost, labor cost, that it is still going to cut us out
of the market. That is the real concern, although I agree with what
you are trying to do.

Mr. Gibbons. Let me answer that. Unsubsidized, the labor costs
in the United States are cheaper than in most places on Earth.
Unsubsidized, our labor costs are cheaper. They are certainly
cheaper than Japan. Japan has excellent shipyards. I have visited

Japanese shipyards. They have some God-awful shipyards over
there, but so do we. We can beat them as long as we are playing
under fair rules and a level playing field. That is because of the
value of our currency in the international marketplace.
As you know, the yen is way up there now; 104 yen to the dollar.

General Motors and Ford chief executive officers [CEO's] told me
we can compete against Japan if we could ever get the yen down
to 180 to the dollar. It is 104 to the dollar now, and we can clean
their scooters on that thing. We have got good, competitive Amer-
ican labor. We have good, competitive American know-how. We just
can't compete against the damned subsidies. That is our problem.
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Mr. Cunningham. I agree. You give the American worker a

chance to compete, and we have always kicked the other patooski.

Mr. Gibbons. Sure.
Mr. Cunningham. But there is the other concern that they have

so many future orders that it is a displacement to us. It is just a
factor. If you are building 10 ships, it is cheaper to build one. Is

there anything in the agreement that neutralizes that advantage?
Mr. Gibbons. Sure. They can't subsidize.

Mr. Cunningham. They can't subsidize, but they already have
those ships on orders. Their ships are running, they are hiring and
shipping and building right now.
Mr. Gibbons. These people back here tell me we can compete.
Mr. Cunningham. If you took brand new orders, and one com-

pany has got 10 ships and the other has got one, the company with
10 ships is much, much cheaper per ship than it is for the company
that has one or two or three.

Mr. Gibbons. These people behind me are smart, and they tell

me we can compete if we get rid of the subsidies. They would like

as much help as we can give them directly and indirectly to get up
to speed. I figure you are going to help them with their Navy con-

tracts and all that, but they can compete if we could get rid of sub-

sidies.

The dollar is priced right for world competition. It makes our
labor cost cheaper in the United States than in most of the other
markets of the world, and there is a hell of a lot of obsolescence

coming along in commercial ships. There will be a lot more com-
mercial ships that will have to be replaced in the world market in

just a few years than there have been in the past because of a sort

of block obsolescence in the commercial ship area, and we have a
real advantage here if you would turn this thing loose and let us
go.

Mr. Cunningham. Sam, I think most of us do want to turn you
loose and turn this thing loose. It is just that there is for an in-

terim time, even though we agree that. A, if it doesn't work, and,
B, there are other advantages that those yards have over our work-
ers, even though we can compete, I would rather start at zero to

zero with the tipoff instead of zero to 10, spotting the other guys
10 points. Let's balance it to zero-zero at tipoff and then
Mr. Gibbons. That is what we have been trying to do. That is

what I think this agreement does. I think we are—unfortunately

because of my age, I probably won't see a revival of the shipbuild-

ing industry in the United States, but you are younger, and you
will see a hell of a revival if we can get on with American know-
how and the fact that we have got the dollar priced right.

Mr. Bateman. Mr. Taylor.
Mr. Taylor. Thank you, Mr. Chairman.
For those of you who don't know, I am the gentleman on the

other side of the issue. I think it takes an incredible act of courage
to jump out of an airplane under any circumstances. It takes even
more to do so in the middle of the night with well-armed angry
Germans awaiting you, and Mr. Gibbons jumped into Normandy,
France the night before D-day and for that, for what he did and
for what his colleagues did, this Nation always needs to be grate-

ful. So Mr. Sam, if I take rather strong exception to you, please



19

know I feel grateful for what you have done and this is just an hon-
est disagreement
Mr. Gibbons. Thank you. But I have always been grateful for

what the Congress did. They gave the American soldier the best
arms, the most arms, the best training, and the best support, this

Congress did, for all of us who participated in these events. And
I sometimes hope that we have the wisdom and have the courage
to do what those Congresses did then.

They raised the money. They waived the rules. They put together
a magnificent industrial complex. They built ships by people who
never had their feet wet before. And you know, they got us across
the oceans, and one time about 10 days after D-day, I finally got
myself back to the beach, and I looked out there. You have never
seen so many ships in your life as were out there on the horizon,

ships parked on the beach; not only military craft, but all the com-
mercial crafts. Not many Germans got to see that because they had
mostly been run out of that area by this time, but to an American
soldier it was an inspiration to see all those American ships there
backing us up.
Mr. Taylor. Mr. Sam, you have given me the greatest slow pitch

at just the right height. You have rewarded me for my kind words
because you know those ships and shipyards in many instances
came to be, as much as I like Rusty, he is not the father of title

XI. Former President Franklin Delano Roosevelt [FDR] was. Prior
to World War II, he saw a serious industrial deficiency in this Na-
tion and he saw a lack of merchant marine and he saw World War
II was coming, and he knew the day would be coming when people
like you and other brave young people would have to get shipped
over there, and we had to way to do it. That is how title XI got
started. The ship you went over there on was either built by title

XI or built at a shipyard that had benefitted from title XI.

Mr. Gibbons. No, I went over on a British ship. Queen Elizabeth.
Mr. Taylor. If I may, Mr. Sam
Mr. Gibbons. That was probably subsidized, too.

Mr. Taylor. Mr. Sam, everything you said is exactly true. We
have to have those shipyards because there is always a next time,
and we are to the point where we have gone from the world's great-
est shipbuilder shortly after World War II to a Nation that in 1990
didn't build any commercial ships. We are slowly getting back into

the business. We now have 13 ships on order when we had none
just a few years as a result of title XI.

Let me tell you what tremendous leveraging we have done versus
what our foreign competitors are doing. The Koreans have already
subsidized their yards by $2.4 billion; the Germans, $2.3 billion;

the Japanese at least $1.9 billion. So with $50 million leveraged
through the title XI program, we are finally back in the game.
Unfortunately some dumb things that happened in the 1980's,

the construction differential subsidy got us out of the game. If I

read what saying is, we are going to take away that small advan-
tage we have. As you said, the American shipyard workers work
less than their German or Japanese counterparts. So we have a
program that is working. Why take it away?
Mr. Gibbons. I am not going to take it away. Gene. It is Par-

liaments in Europe and Parliaments in Japan and Korea are going



20

to take it away from you. The only reason you have any advantage
from title XI is because of the standstill arrangement that is in this

agreement. As soon as the standstill or this agreement, evaporates,
the standstill agreement is of no force and effect. The other Par-
liaments around the world will go right back to subsidizing. Bingo;
the advantage you have under title XI evaporates.
Mr. Taylor. Let me point to a specific. I keep hearing that if we

do away with all the subsidies, the world will be milk and honey.
The chances of getting everybody on this sheet to cooperate with
totally doing away with subsidies are about the chances of my be-

coming a Benedictine monk. It is not going to happen.
Mr. Gibbons. They have agreed to it. And if they don't live up

to it, we can walk away too.

Mr. Taylor. Then we are presuming that none of the people in

this will go to a third party country like the Ukraine and like Po-
land and build their ships there. They will do an end-around on us.

We know what has happened in the $10 billion cruise ship industry
where we said, you will have equal access with the Americans, but
you won't have to pay the cost.

Just as you so eloquently said in your opening statements, if you
tell the Americans they have to live by all the rules and pay all

the costs, and tell the foreigners they don't have to live by the rules

and pay any of the costs and have equal access to our markets, you
know who wins every time? They win. Ninety percent of the people
in the world who get on a cruise ship will be Americans, and 99
percent of the time they will get on a foreign ship leaving our ports.

It doesn't work Mr. Sam.
One of the things that the Founding Fathers did wisely was re-

serve coastwise commerce for Americans because it does cost more
to participate and to live by our rules. We ought to at least turn
around and say if you are going to pay more, we are going to give

you this market. We ought to at least say to our shipyards, if we
are cutting off your lifeline of defense work, we are going to have
a small program out there to help you make the transition back to

the private sector, and it is working, and I just don't think it

makes sense to take it away. Thank you, Mr. Chairman.
Mr. Gibbons. I am not going to take it away, but if you don't

agree to this agreement, you are going to take it away because it

won't last any time Mr. Taylor. The only reason we have an advan-
tage from title XI is the simple fact that the other countries signed
the agreement and are living up to it. They said, during the time
in which we are ratifying this agreement, all of the signatories will

stand still; we won't increase any of our subsidies during that time.

But as soon as the standstill evaporates, they are going to increase
their subsidy, and title XI is eclipsed.

This Congress is not going to go into any heavy shipbuilding sub-
sidy or any other kind of subsidy. These folks have all agreed to

get government out of the private marketplace as much as possible.

Hell, most of us Democrats agree with that, too, but not as vocifer-

ously as these folks do over here.
I lived through this in 1981. I remember Bill Frenzel and some

of the others beating us over the head over the shipbuilding sub-
sidies that we had then, and they took them all away in Gramm-
Latta when they voted down the previous question and amended
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the budget resolution. All of our shipbuilding subsidies went zip,

like that, and we have been dying on the vine ever since then, and
we are going to die on the vine again if you don't agree to this

agreement.
Mr. Bateman. Let me suggest to the members of the panel that

we will have ample opportunity to debate the issues, and we should
confine ourselves more to a questioning mode than to a debating
mode, or otherwise we will never get to our witnesses.

Mr. Gibbons. Don't slow them down too much. This may be my
swan song.

Mr. Bateman. We need to make progress.

The Chair recognizes Mr. Hunter.
Mr. Hunter. Thank you, Mr. Chairman. I have appreciated lis-

tening to the give and take. I think it has been good.

Sam and Phil, if you look at this thing in the broad context, and
you apply it to the Japanese strategy of the 1950's, I see some
similarities between our shipbuilding industry and their then ex-

tremely small automobile and electronics industries. They embar-
goed—at that point they realized that they couldn't go against the

Americans, and they asked us, and basically we complied, with a
total embargo on American-made goods in terms of automobiles
and electronic equipment—televisions, for example—to Japan so

they could build their home market.
They had a strategy of building this little incipient home market

and home industry in automobiles to the point where they had
enough strength and enough industrial momentum to then go out

and take us on in our own market and to go into other markets.
They did that because they realized that capital is important, that

size is important, as Mr. Cunningham said, when you have a major
industry, and you have big assembly lines, you have good tooling,

and you have billions of dollars invested as the United States then
had in our dominant automobile industry.

The last thing in the world that the Japanese needed, and I

think they were correct, is a policy in which they said we have this

little tiny threadbare automobile industry, but we are going to open
our market for General Motors and Ford and other big American
companies to come in here, and we think we can compete with
them. They knew they couldn't compete because of the size of the

American industry and the modern tooling and capital and the
other things, which together amount to what I would call industrial

momentum.
Over the years, while it is true that these other countries are

willing now to cutoff, at least ostensibly to trim back on these sub-

sidies, the investment of dozens of years of these subsidies amount
to billions of dollars of ready resources in their industrial ship-

building machine ready to pour out ships, and we can't match that.

I would just ask you to comment on whether we are asking our
industry to do exactly the opposite of the Japanese strategy in the
1950's, which is the equivalent of asking the people in this room
to take on General Motors and build their own little car companies,
and God be with you. You might wish them all well and give them
a copy of Adam Smith, some of his writings, but you wouldn't want
to invest any of your money with them.
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So my question is, are we not embarking on a strategy that they
have already gamed out, and they figure that their momentum that
they have in the world shipbuilding industry will easily carry them
into a penetration of this small remnant of the world market that
the United States now holds, and they will be able to dominate us
because of past investments, not future investments?
Mr. Gibbons. The reason why the Japanese were able to take ad-

vantage of the world market really is tied up with, to a great ex-

tent, our own international policy during those years. Shortly after

World War II, we were confronted with two realities. We had one-

fifth of the Earth's population, mainly the Chinese, going Com-
munist. They had a huge army and they were very expansionist.

We had Korea, and everybody remembers the Korean war, and the
fact that we nearly lost that, we were at the southern end of the
peninsula and ready to jump in the sea when we were able to turn
the tide, America's might and ingenuity was able to turn the tide

in Korea. All the time we were using Japan as a floating supply
base and aircraft carrier to carry on our defensive position in the
western end of the Pacific. Then up comes Vietnam with all of its

horrors.

In the meantime, Japan was getting very preferential treatment.
We didn't have any allies out there, we had lost China, we were
threatened in Korea, and we were having a hell of a time in Viet-

nam, and the Japanese were able to capitalize on the fact that we
were willing to turn our back on all their commercial endeavors.
Now, the automobile industry was not one of the anointed indus-

tries in Japan, but it survived and did damn well without any gov-

ernment subsidy. America has never been able to prove
Mr. Hunter. Except American cars were kept out. That was

their subsidy.
Mr. Gibbons. Let me correct you. My authority is the present

chairman of the board of General Motors and of Ford. They came
to my office in the Rayburn Building here, same place I am now,
and sat on the couch there, and we talked it over. They said, Mr.
Gibbons, the strategy of General Motors and Ford is to manufac-
ture a car as close to the consumer as possible, because once you
get a car manufactured, you got a lot of air space in the doggoned
thing, and it is very expensive to transfer. So our corporate strat-

egy is to manufacture as close to the consumer as possible. You can
look around the United States and see that they have done that.

They say we would rather invest in the Japanese automobile indus-

try in their country, and that is what they did. They went in and
bought minority interests in all of the Japanese automobile indus-

tries.

That was their strategy. They never—you know, the Japanese
drive down the left-hand side of the road. They said, we know that.

We can't manufacture in the United States and ship to the Japa-
nese country enough cars to justify us changing our assembly lines

to do all that for that small market. So the market strategy of Gen-
eral Motors and Ford has always been to invest in Japan, to buy
into their companies.
Chrysler had a sort of an ambiguous policy. Chrysler was busted

at the time, and they continued, and they were the first to begin

to penetrate. But you know, it wasn't through any benevolence of
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ours that the Japanese got the real jump on us except that it fit

into our national security strategy to let them get away with those
things without challenging them.
Mr. Bateman. The gentlelady fi'om California, Ms. Harman.
Ms. Harman. Thank you, Mr. Chairman. Mr. Gibbons, you will

be missed in the 105th Congress.
Mr. Gibbons. I am going to miss it, too.

Ms. Harman. Change your mind.
Mr. Gibbons. Thank you. It is too late. I have four good can-

didates running in my district.

Ms. Harman. This testimony and the questions have been very
interesting. I was sitting here thinking that we are the Maritime
Security Panel, and the point of our inquiry here is to assure that
when your grandson comes up on a beach in a future war or your
granddaughter flies over it in military aircraft, that there is

enough of a maritime fleet offshore to protect them and our inter-

ests in that war there.

And we have discussed title XI a lot. I would like to shift the dis-

cussion to the treatment of the Jones Act in this agreement, be-

cause I think that is another way that we either will or won't as-

sure that there will be enough U.S. -flag vessels in some future war.
My understanding is that many in the shipbuilding industry are

very concerned with the specific treatment and the references to

the Jones Act in the agreement. As you know, in the first 3 years
of the agreement, deliveries of up to 200,000 gross tons of Jones
Act tonnage is specifically permitted, but after that the agreement
contains a rebuttable presumption that the domestic build require-
ments violate the agreement and it also calls for a review of the
Jones Act exemption after 3 years.

My question is, what do you think of this treatment of the Jones
Act, and how will this affect how many U.S. -flag vessels we will

build and have for our future?
Mr. Gibbons. Well, most industrialized countries, shipbuilding

countries, have something similar to the Jones Act, for their own
coastal transformation of the Jones Act is not unique. But the
Jones Act was one of the foreign targets in all of this negotiation,
and I believe that we did the best we could to defend our own
Jones Act, considering that everybody else has Jones Acts around
the world for their coastal shipping.

I think that we can do all right, it is my judgment. I am not so
sure that we can do anything today that will protect us way out
in the future except agree to have a level playing field, and I think
we do come out with a level pla3dng field in this agreement.
Ms. Harman. Right.

Mr. Crane, do you have something to add to that?
Mr. Crane. No; I just wanted to inject one thing here.
I have a conflict, Mr. Chairman, and I have got to leave. But be-

fore I do, I want to commend all of you for the outstanding con-
tribution that you have traditionally made, and I also want to

share your assessment of our distinguished ranking member here,
who will be a major, major loss because of Sam's experience and
understanding of trade issues. And I have mentioned many times
that the Democrats historically were the free traders and we were
the protectionists. After World War II, we kind of switched roles.
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But Sam is an old Grover Cleveland Democrat, and I salute him
for the leadership and expertise he has provided, and he is going
to be sorely missed.
We anticipate though, Sam, that you will be around to counsel

us even if you are not doing that in the capacity as a Congressman.
Mr. Gibbons. Mr. Crane and I have been in this same position,

either chairman or ranking member on this committee and other
committees for almost 20 years now, and we have always had in

any committee that I have worked on with Phil Crane, we have
had bipartisanship in the highest level of its meaning.
Ms. Harman. Mr. Chairman, I don't have another question, but

I can't let this moment pass. I think bipartisanship is the key to

good governance around this place, and I am just happy in my
question I precipitated it. I wish we could bottle it and use it for

the next months until we adjourn this Congress.
Mr. Bateman. Before I recognize Mr. Longley, let me interject a

comment here. This panel, of course, has a deserved reputation for

being genuinely bipartisan, and we all definitely commend that at-

tribute, and certainly it is my hope that it will continue. As long

as I chair the panel, nothing will be done to make it more difficult

for it to continue.
Mr. Crane. Good.
Mr. Bateman. The other thing I would like to comment on: The

gentlelady is absolutely right, we wouldn't be having this decision

except for the national security implications of this, which is the

charge of this particular panel, in the way that is different from
strictly trade implications of the issue.

The other comment I must make is with reference to your Jones
Act question. It is one of the things which is deeply disturbing to

me about the text of this agreement. It is an anomaly to me that

the American Jones Act has specifically dealt with, and I think ad-

versely dealt with, under the terms of this agreement. But nobody
else is—of the Jones Act is even mentioned. I think that is signifi-

cant.

Mr. Longley.

STATEMENT OF JAMES LONGLEY, A REPRESENTATIVE FROM
MAINE

Mr. Longley. Thank you, Mr. Chairman.
I suspect if the hearings get any more syrupy the witness will

be wondering if he is going to leave the room with his wallet.

I, too, want to follow in the theme and particularly pick up on
Mr. Taylor's comment, sir, how much I respect your record and ex-

perience in this body and certainly before.

I have to be frank, though, with all due respect, and I appreciate

your lengthy explanation of the difficulties faced by the European
countries in their own subsidy problem, and I guess I would distin-

guish that or focus on the fact that yes, that is a problem for them
and, to some extent, a problem for us. But the real focus here is,

what is the problem for us?
And my sense, sir, is that we entered into these negotiations in

good faith and with the intention of actively seeking some
levelization of the playing field and, in particular, the six major
shipyards in the United States that were producing 95 percent of
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our ship—or maintaining 95 percent of our shipbuilding capabihty,

we are very concerned to make this agreement work, and yet what
we have ended up with is an agreement that protects programs in

Belgium, Portugal, France, Spain, Korea, Germany, other coun-

tries.

We have reached accommodations to each of the particulars of

each of the different countries around the world, with the net re-

sult that we have an agreement, but now the yards that represent

95 percent of our capability have grave misgivings, if not outright

opposition to it.

I would pickup on the point that you made with respect to Mr.
Taylor and Mr. Bateman, that you respected the fact that their

yards were looking at a transition, but when their capacity is now,
or their market penetration, less than 2 percent, when we are look-

ing at countries like—or like Europe, which are producing 20 per-

cent of the world's ships; or Japan, 40 percent of the world market;
Korea, 17 percent of the world market, that there is only one way
this transition appears to be going.

And where I am coming from is, very frankly, the recognition or

the realization that the agreement is actually not going to deal

with the problem we went into the agreement to solve. We are at

a point of extreme vulnerability when you combine the ridiculously

low American penetration of the world shipbuilding market with
the fact that now, 2 years along, we have been given by the admin-
istration the lowest shipbuilding—naval shipbuilding procurement
request in the 60 years where you even put on a uniform.

And I have got to say to myself, where are we going here? And
have we reached a point where we are compromising and
rationalizing to ourselves so extensively that we are missing the

fact that this country owes its prominence in the world, in my opin-

ion, to the fact that in late 1800's we came to the recognition that

we were a Navy power, our power was based on naval and mari-

time supremacy.
When I look at what we are doing in the maritime area, where

we have less than 2 percent of the world market, and when I look

at that, we have now seen in two consecutive budgets from the

Navy in terms of shipbuilding where we are edging down from a
600-ship Navy. We say we want a 346-ship Navy, but the procure-

ment requests we are getting from the administration would barely

allow us to sustain a 100-, 150-ship Navy.
I am making a statement, sir, but I would appreciate your com-

ment.
Mr. Gibbons. I voted for your bill that came on the floor a couple

of weeks ago, or a week ago. I think if you go back, I voted for most
of the defense bills—I guess all of them, because I really believe

that I don't want to ever see my country as unprepared as it was
when, 60 years ago, I first put on the uniform as a Reserve Officer

Training Corps [ROTC] cadet.

By the way, you all ought to really beef up those programs.
Those are good for schoolchildren, and they are good. They pro-

vided my military training that started 60 years ago in high school

and also provided me with clothes to wear to high school every day.

So I get a little lobbying in here. You ought to beef up those ROTC
programs there.

37-761 97-3
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Mr. LONGLEY. If I could just interject on this comment, I have
high schools in my district that don't even allow military recruiters

to come into the school. That is not unique to my State.

Mr. Gibbons. That, unfortunately, is the result of the tragedy we
call Vietnam. I saw that same thing develop in my high school. My
high school that I lived just two blocks from no longer has ROTC.
But it was a result of Vietnam. We can't undo that, but we will

outlive it and go back to those junior ROTC's. They are doggone
good.
Let me answer the concerns that you brought up without trying

to be too repetitious. We have got problems in our shipbuilding in-

dustry now, for lots of reasons. Principally though, in current his-

tory, we did away with all shipbuilding subsidies. It was a part of

Gramm-Latta in 1981, and we just got rid of all of them. Since that

time, our yards have just not been able to compete.

Also during that time, we had a highly overvalued dollar because
of the fiscal policies or monetary policies this Government was fol-

lowing at that time that made us further uncompetitive. No sub-

sidies and an overvalued dollar.

I don't believe we will ever go back to subsidies, not in the fore-

seeable future. I don't think it is wise to do it. I think the wisest

thing we can do is get the rest of the world to play on the same
playing field we have been playing on since 1981, and that is no
shipbuilding subsidies and no unfair—^you know, we have been
talking about subsidies, but there is more than just subsidies in

this thing; it is unfair pricing, too.

Unfair pricing can be very—it is another form of subsidy. We call

it antidumping, and all things like that. This agreement gets rid

of all of those. So our shipbuilding industry, which has built the

best ships in the world, the best ships in the world, the submarines
and everything, all of this technology that we built up we can still

subsidize in research and in development. We are not cutting out

any of those. We are going to get an advantage.

We have got good programs going now or just gearing up now for

research and development in this field, and I think America is

poised on the edge of being another—for another time again the

world's largest maritime building concern.

And you know, if we get some of our other laws straightened out,

we can have a lot of American merchant ships out there. We have
got some reforming to do here in the Congress on those things. I

am very optimistic about the future. I think we have got a good
agreement. I urge you all to agree to that.

Mr. Bateman. All members have had an opportunity to raise

questions except Mr. Kennedy. I will recognize him if he wishes to

be recognized. If not, I think, Sam, we are deeply grateful to you
for your being here this morning and for the presentation you have
made, and while we may not be in total accord, we are in totally

respectful

—

Mr. Gibbons. You all have been very fair and diligent, and I see

that each one of you is searching for the truth. That is all I ever

ask.

Thank you.
Mr. Bateman. Thank you, Mr. Gibbons.
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Mr. Bateman. I would ask Ambassador Jennifer Hillman, Gen-
eral Counsel from the Office of the U.S. Trade Representative; and
the Honorable Donald Phillips, Assistant U.S. Trade Representa-
tive for Industry; if they would come to the table as our second
panel.

Good morning, and thank you.

STATEMENTS OF JENNIFER HILLMAN, GEP^RAL COUNSEL,
OFFICE OF THE U.S. TRADE REPRESENTATIVE; AND HON.
DONALD PHILLIPS, ASSISTANT U.S. TRADE REPRESENTA-
TIVE FOR INDUSTRY
Ms. Hillman. Thank you very much, Chairman Bateman and

members of the committee. We very much appreciate the oppor-
tunity to present the administration's views on H.R. 2754, legisla-

tion to implement the OECD shipbuilding agreement.
As you have mentioned, I am accompanied today by Don Phillips,

who is assistant U.S. Trade Representative and was the lead nego-
tiator for the United States throughout the 5 long years that these
negotiations were conducted.
This legislation before you was favorably reported out of the

House Committee on Ways and Means on March 21 by a wide mar-
gin. It was subsequently referred to this committee for its maritime
provisions. Similar legislation was favorably reported unanimously
out of the Senate Finance Committee on May 8.

As mandated, U.S. Trade Representative [USTR] negotiated the
OECD-U.S. shipbuilding agreement after receiving the advice of all

of the interested elements of the shipbuilding community and the

other interested U.S. Government agencies; in particular, the De-
partment of Transportation on maritime issues and the Depart-
ment of Commerce for the subsidy and injurious pricing matters.

I would note, the negotiations really stem from a section 301 pe-

tition that really laid out for us the substantial concerns that the

U.S. shipbuilding industry felt they faced in looking at foreign sub-

sidies abroad. The agreement very much addresses the subsidy
practices that were alleged in that original petition.

The signing of this agreement in December 1994 by the Euro-
pean Union, Japan, Korea, Norway, and the United States, which
are the countries that account for roughly 80 percent of the global

shipbuilding market, marked the conclusion of nearly 5 years of ne-

gotiations under both Republican and Democrat administrations.

This agreement is a key element of the Shipyard Revitalization

Plan which was announced in October 1993 to strengthen the com-
petitiveness of America's shipyards. It has been the subject of nu-
merous congressional hearings, including hearings in the House
Merchant Marine Committee, the precursor to this committee, and
the administration was urged to bring the negotiations to a conclu-

sion as soon as possible.

We believe the agreement is sound, balanced, and achieves the
basic objective of our shipbuilding industry and that of the Con-
gress and the executive branch, which was the level the playing
field for U.S. builders, by eliminating unfair foreign subsidies and
other trade-distorting practices affecting the global market.
The agreement, while not perfect, is the only viable approach we

see to deal with these practices. It will allow U.S. commercial ship-
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builders, for the first time, to compete on equal terms with foreign
shipbuilders and thus should result in new orders for U.S. ship-
builders and new employment opportunities in U.S. shipyards.
The shipbuilding agreement, as many of you know, was intended

to enter into force on January 1, 1996, after ratification by all of
the signatory parties. This did not occur because the United States
and Japan failed to complete their respective ratification processes
last year.

At this point, all of the agreement countries other than the Unit-
ed States have now completed their ratifications, with Japan ex-

pected to complete its ratifications by the end of this month. They
are on track to do so. Therefore, unless the U.S. Congress acts
promptly to enact this conforming, implementing legislation, we
fear the agreement could unravel.
United States commercial shipbuilders have much to gain from

the entry into force of the OECD shipbuilding agreement to elimi-

nate trade-distorting practices in the world. At present, U.S. par-
ticipation in the global shipbuilding market, which is currently es-

timated to be in the order of a $33 billion a year market, is only
about 1 percent, because our efforts to penetrate the global com-
mercial market have been severely hampered by heavy foreign gov-
ernment shipyard subsidies. The OECD agreement, by eliminating
such subsidies, will create the environment for U.S. industry to

compete for this growing market based on free market forces.

The agreement contains four basic elements: First, it calls for the
elimination of virtually all subsidies granted either directly or indi-

rectly to shipbuilders; second, it establishes an injurious pricing
code designed to prevent dumping in the shipbuilding industry;
third, it contains a comprehensive discipline on Government financ-

ing for exports and domestic ship sails intended to eliminate trade
distorted financing; and, fourth, it contains an effective and binding
dispute settlement mechanism to ensure we can enforce the terms
of the agreement.
The agreement also contains a standstill provision that covers

the period prior to its entry into force. The standstill allows Gov-
ernment programs that existed prior to the signing of the agree-
ment to continue unchanged until the agreement enters into force,

but it prohibits the introduction of any new subsidies or the in-

crease in the subsidy elements of existing programs during the
transition period before the agreement enters into force.

While this allows other countries to continue existing subsidy
programs until the entry into force, it also temporarily allows us
to operate the Title XI Credit Guaranty Program under existing

terms and with no funding cap without being undercut by new for-

eign subsidies that would compete with title XI.

Although there have been a number of misleading reports to the
contrary, there are only four very limited exceptions to the agree-
ment's prohibition on subsidies. First, Government support is per-

mitted for worker retraining, severance or other provisions associ-

ated with the closure or downsizing of a shipyard, so long as those
benefits are exclusively for the benefit of workers, not for the bene-
fit of a yard; they must be exclusively benefits for individual work-
ers.
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Second, Government assistance for research and development is

allowed under certain conditions, provided it is granted in accord-

ance with the terms of the agreement. I would note that this provi-

sion would allow for our innovative Maritech Program to continue.

Third, it allows certain restructuring programs for Belgium, Por-

tugal, and Spain, primarily intended to address the social cost of

the downsizing or closing of their shipyards, but it permits those
only for a limited time, for a limited purpose, and in a limited

amount of funds. So it does put very severe restrictions on those
programs.
Fourth, the agreement exempts "build in America"requirements

contained in the Jones Act and other U.S. coastwise trade laws.

This is the only permanent exemption to the agreement's rules,

and it was only granted for the United States. In other words, we
can keep our Jones Act and we can keep our "home build" require-

ments in the Jones Act, but other countries who might have "home
build" requirements would not be permitted to keep them.
These exemptions, we believe, are quite limited and, for the most

part, benefit the United States as much or more than any other
party to the agreement.
We believe the agreement will achieve several important goals.

First, and most importantly, it will be good for the U.S. shipbuild-

ing and repair industry because it will create an economically ra-

tional climate for international shipbuilding, it will give our ship-

yards the incentive to adapt to its requirements, and enable com-
petitive U.S. yards to win contracts.

Second, it will benefit our maritime industry because it will avoid
the eruption of damaging trade conflicts in the shipbuilding sector

and the spillover distortive effects of shipbuilding subsidies into the
sector.

Third, it is consistent with our broader trade and budgetary poli-

cies that aim to eliminate distortive government subsidies and
avoid unnecessary spending.

In order for the agreement to enter into force, Congress must
enact implementing legislation prior to June 15, 1996.

There are four key elements of the implementing legislation it-

self. First is the authorization to implement the injurious pricing

or antidumping mechanism that is called for in the agreement; sec-

ond is the elimination of the 50-percent ad valorem tariffs that are
currently charged on ship repairs done abroad in other agreement
countries; third, the bill provides for the modification of the "home
build" requirements for certain maritime programs other than
those pertaining to the U.S. coastwise trade laws—in other words,
not Jones Act—to allow the eligibility of ships produced in other
agreement countries; and, fourth, it modifies the Title XI Ship Fi-

nancing Program to ensure that the terms and the conditions of

that financing will be in accordance with the agreement.
It is the third and fourth items that I have just mentioned that

involve maritime programs that are under the purview of this com-
mittee. The legislation is necessary to modify these programs to

bring them into compliance with the agreement.
The modifications will affect the "home build" requirements of

the Operating Differential Subsidy Program, the Cargo Preference
Program, the Capital Construction Fund, and the Construction Re-



30

serve Fund. The "home build" aspects of these programs which cur-

rently limit their applicability to ships built in the United States

will be changed to permit their eligibility to apply to ships in other

OECD agreement countries.

In addition, the program makes—the legislation would make
changes to the Title XI Loan Guaranty Program. We, like other

agreement parties, must harmonize the terms of our ship financing

programs to conform in the maximum terms allowed by the agree-

ment.
In his October 1993 announcement to the Congress of his five-

point program to strengthen America's shipyards, President Clin-

ton clearly stated that if a multilateral agreement were reached

and the conditions of the newly enhanced Title XI Loan Program
were inconsistent with that agreement, they would need to be

modified or eliminated, and that is exactly what this legislation

would do.

To conform with the agreement and related understandings

under it, we will have to alter the terms of our title XI guarantees

for export and domestic financing. The financing that may be guar-

anteed will drop from 87.5 percent of the current ship sale price to

80 percent. So it changes the portion of the contract price that the

loan guaranty can cover from 87.5 percent to 80 percent. And, sec-

ond, it changes the duration the period of the loan guaranty from

25 years to 12 years. Obviously, similar requirements would be

placed on any programs throughout the rest of the world.

In conclusion, we believe that the end of the Cold War and the

rise of the global economy have created new challenges and oppor-

tunities for the U.S. commercial shipbuilding industry, but our in-

dustry in recent decades has been unable to compete effectively

against unfair foreign subsidies of other nations and predatory

pricing practices of foreign shipbuilders.

In today's budgetary climate, we do not believe we can compete
in ever escalating subsidy wars with other shipbuilding nations.

Our industry needs a level playing field where everyone competes
by the same rules. The shipbuilding agreement allows the U.S.

shipbuilding industry to compete by restoring fair, competitive con-

ditions to the market. It benefits the U.S. maritime industry over-

all by avoiding trade confrontations on subsidy issues. A broad col-

lection of interests supports the bill. They represent shipyards, sup-

pliers to shipyards, ship operators, and State and municipal port

authorities.

Mr. Chairman, there is growing foreign concern about the pros-

pects for congressional approval of the legislation to implement this

OECD shipbuilding agreement. It has been under consideration by

our Congress for over a year. Further delays threaten the unravel-

ing of the agreement. Moreover, the delays are already having seri-

ous adverse practical effects on our industry.

The EU—European Union—has extended its shipbuilding sub-

sidy programs which allow for direct subsidies—something that we
do not provide—of 9 percent of contract value. If the implementing
legislation had been passed and entered into force as was originally

projected at the end of last year, those subsidies would have al-

ready ended.



31

The agreement was originally intended to enter into force on
January 1, 1996. It is now scheduled to enter into force on July 15,

1996, 30 days after its ratification date. At this point, time really

is running out. We urge the Congress to enact shipbuilding legisla-

tion as quickly as possible.

While our trading partners understand some of the delays from
last year in terms of the tremendous time and attention that the
Congress needed to spend in 1995 on budget reconciliation, any fur-

ther delay will call into serious question the sincerity of our efforts

in negotiating this agreement.
I would note also, there are great social pressures building in

some of the agreement countries—Spain, France, Germany, and
Greece—to grant new subsidies to our shipbuilding industries.

They have not done so solely because of the standstill provisions

in this agreement.
We fear that unless Congress takes action within the next month

to approve the legislation necessary to ratify the agreement, the
agreement itself will unravel, thereby opening the doors to a return
to unbridled subsidization of foreign shipyards and the chronic
dumping that have characterized the global shipbuilding market in

recent years. These are the same forces that motivated us to per-

severe throughout these negotiations to achieve what we perceive

is a very good and fair result for the U.S. shipbuilding industry.

Congressman Bateman and members of the committee, we be-

lieve that the current OECD agreement provides the U.S. commer-
cial shipbuilders with the best chance they will ever get to combat
foreign subsidies and end the global market, and we strongly urge
the Committee on National Security to take prompt action to favor-

ably report H.R. 2754.
[The prepared statement of Ms. Hillman follows:]
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OFFICE OF THE UNITED STATES TRADE REPRESENTATIVE
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BEFORE THE
SPECIAL OVERSIGHT PANEL ON THE MERCHANT MARINE

COMMITTEE ON NATIONAL SECURITY
U.S. HOUSE OF REPRESENTATFVES

Thank you, Chairman Bateman, for providing this opportunity to present the Administration's

views on H.R. 2754, legislation to implement the OECD Shipbuilding Agreement (technically

known as "The Agreement Respecting Normal Competitive Conditions in the Commercial

Shipbuilding and Repair Industry"). This legislation was reported favorably by the House

Committee on Ways and Means on March 2 1 by a wide margin. It was subsequently referred to

this Committee for review of its maritime provisions. Similar legislation was favorably reported

unanimously by the Senate Finance Committee on May 8 by voice vote.

USTR is charged by statute with the negotiation of international trade agreements on behalf of

the United States. As mandated, USTR negotiated the OECD Shipbuilding Agreement after

receiving the advice of the other interested agencies — in particular, that of the Department of

Transportation on maritime issues and of the Department of Commerce for subsidy and injurious

pricing matters. The signing of this Agreement in December 1994 by the European Union,

Japan, Korea, Norway, and the United States ~ countries accounting for roughly 80 percent of

global shipbuilding -- marked the conclusion of nearly five years of negotiations under both

Republican and Democratic Administrations.

This Agreement is a key element of the "Shipyard Revitalization Plan" announced by President

Clinton in October 1993 to strengthen the competitiveness of America's shipyards. While the

impetus for these negotiations came from the U.S. shipbuilding industry itself. Congress

demonstrated a high level of interest in and support for the conclusion of an agreement. Multiple

Congressional Hearings were held in the 1991-94 period - by the Trade Subcommittee of the

House Ways and Means Committee, and the Trade Subcommittee of the Senate Finance

Committee — where Congress displayed firm support for the OECD shipbuilding negotiations.

Hearings were also held by the precursor of this panel - the Merchant Marine Subcommittee of
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the House Merchant Marine and Fisheries Committee — on February 19, 1992 and June 30, 1993

and the Administration was urged by Members to bring the negotiations to a successful

conclusion as soon as possible.

We believe the Agreement is sound, balanced, and achieves the basic objective of our

shipbuilding industry. Congress, and the Executive Branch — which was to level the playing field

for U.S. builders by eliminating unfair foreign subsidies and other trade distorting practices

affecting the global shipbuilding market. The Agreement, while not perfect, is the only viable

approach to dealing with these practices. It will allow U.S. commercial shipbuilders, for the first

time, to compete on equal terms with foreign shipbuilders and, thus, should result in new orders

for U.S. shipbuilders and new employment opportunities in U. S. shipyards. We believe it will

strengthen and expand our commercial shipbuilding industrial base by allowing our shipbuilders

access to the large and growing international market. By creating new commercial opportunities

for those defense-oriented shipbuilders that are willing and able to compete in the commercial

shipbuilding market, it should also have a positive impact on our defense shipbuilding industrial

base as well.

The Shipbuilding Agreement was intended to enter into force on January 1, 1996, after

ratification by aU signatory Parties. This did not occur because the United States and Japan

failed to complete their respective ratification processes last year. The Government of Japan has

indicated that its delay was purely procedural and expects to complete its process later thic

month. Consequently, the Parties to the Agreement agreed to extend the ratification date to June

15, 1996, and the date for entry into force to July 15, 1996. U.S. ratification is dependent on the

passage of implementing legislation, H.R. 2754 and its Senate counterpart, that will bring U.S.

programs into compliance with the Agreement. It is critical that such legislation be enacted by

the June 15 ratification date.

Unless the U.S. Congress acts promptly to enact this conforming implementing legislation, we

fear the Agreement will imravel. Several European Union States ~ France, Germany, Greece

and Spain - are presently encountering considerable social pressure to introduce new

shipbuilding subsidies. We believe the consequences of the loss of the strong disciplines

contained in this Agreement will be disastrous for the U.S. shipbuilding industry. The

opportunity for our commercial shipbuilders to compete on a level playing field will be lost.

Other Parties will not only maintain their substantial shipbuilding subsidies, which the United

States does not have, but diey will also move quickly to offset or exceed our modest assistance

programs, such as our Title XI credit guarantee program, which has been temporarily protected

by the Agreement's "standstill" provision. Under such circumstances, the market opportunities

for the U.S. shipbuilding industry will be severely diminished.

History of the Negotiations

Prior to 1981, the U.S. Government granted Construction Differential Subsidies (CDS) to U.S.

shipbuilders to offset both higher U.S. construction costs and the effects of foreign subsidies. At
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their peak, grants of up to 50 percent of the value of a vessel were offered. Congress ended the

CDS program in 1981. After that time, few commercial ships were built in the United States ~

most of these were for the coastwise trade. Military contracts kept most of the industry busy

during the 1 980's. Unfortunately, during this same period, foreign governments continued their

subsidy programs, making it virtually impossible for U.S. shipbuilders to participate in the global

commercial market.

With the end of the Cold War and resultant shrinkage in demand for military ships, U.S.

shipbuilders realized they must take steps to compete in the global commercial shipbuilding

market in order to survive. In 1989, the Shipbuilders Council of America (SCA) petitioned the

U.S. Government under Section 301 to take action against the foreign subsidy practices of Korea,

Japan, Germany and Norway. With the strong support of SCA and numerous Members of

Congress, the Bush Administration subsequently acted to initiate multilateral negotiations

in the OECD designed to reduce or eliminate the trade distorting practices of the most important

shipbuilding nations. These negotiations were extremely difficult; they even broke down for an

entire year. Throughout the negotiations, we consulted closely with representatives of all

segments of our maritime industry and negotiated steadfastly to meet their objectives.

Due to strong Congressional interest in an Agreement and the resolve of President Clinton to

implement an effective program to strengthen the competitiveness of our industry, negotiations

were revived in Jime 1 993 and the agreement was reached in July 1 994. Legislation to

implement that agreement is currently before this Committee.

Favorable Prospects for U.S. Industry

U.S. commercial shipbuilders have much to gain from the entry into force of the OECD
Agreement to eliminate trade distorting practices in the world shipbuilding industry.

Growth in demand for U.S. military and commercial vessels is expected to be small, but

significant growth is projected for the highly competitive international shipbuilding market.

International trade is expanding more than twice as quickly as global output, which creates a

need for more ships. A recent study, conducted by Drewry Shipping Consultants, estimates that

annual demand for new cargo and passenger ships will increase from an estimated 18.4 million

gross tons costing $25 billion in 1996 to 22.5 million gross tons valued at some $33 billion in the

year 2000. Both the Shipbuilders Association of Japan and the Association of West European

Shipbuilders predict an average annual global shipbuilding market of about 20 million gross tons

for the period 1995-2005 versus an average annual global market of about 16 million gross tons

for the 1980-94 period.

At present, U.S. participation in this market is minimal ~ about 1 percent — because our efforts

to penetrate the global commercial market have been severely hampered by heavy foreign

government shipyard subsidies. The OECD Agreement, by eliminating such subsidies, will

create the environment for U.S. industry to compete for this growing market based on free
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market forces. And we believe U.S. shipbuilders can — and will — compete successfully in such

a global environment. There are a number of competitive factors favoring U.S. commercially-

oriented shipyards, including: competitive wage rates; competitive steel pricing; the value of the

dollar in relation to the currencies of most other major shipbuilding nations; strong technological

capabilities; a narrowing cost gap with the most competitive shipyards; and good production

facilities.

Throughout the OECD negotiating process, our industry steadfastly asserted that, if the problem

of foreign subsidies were effectively dealt with, they could make good use of these advantages to

compete successfully.

Basic elements of the OECD Shipbuilding Agreement

The Agreement contains four major elements:

o The elimination of virtually all subsidies granted either directly or indirectly to

shipbuilders. The discipline imposed on such subsidies is much more specific

and tighter than that imposed on any other sector and than that provided in more

general disciplines of the World Trade Organization's (WTO) Subsidy

Agreement.

o An injurious pricing code designed to prevent dumping in the shipbuilding

industry. At this time, there is no remedy for dumping in the shipbuilding sector.

Since ships are generally not viewed as imports, it is impractical to use our

antidumping laws. Thus, there has been no means of discouraging or dealing with

dumping in the shipbuilding sector.

o A comprehensive discipline on government financing for exports and domestic

ship sales intended to eliminate trade-distortive financing. Existing international

rules on export credits and tied aid for ships are weaker and less effective than for

other products. The Agreement will greatly improve this situation.

o An effective and binding dispute settlement mechanism. Dispute settlement

panels will be established, as necessary, to determine whether subsidies or other

government measures are consistent with the Agreement and to ensure that the

injurious pricing code is being properly implemented. Failure to comply with a

panel's finding may result in the imposition of sanctions. For example,

concessions made under the General Agreement on Tariffs and Trade (GATT)

may be withdrawn by the complaining party in the event of failure to comply with

a panel finding that a signatory government has bestowed prohibited subsidies.

The Agreement also includes a "standstill" provision that covers the period prior to its entry into

force. The standstill allows government programs existing or approved prior to the signing of



36

the Agreement to continue unchanged until its entry into force, now scheduled for July 15, 1996,

but prohibits the introduction of new subsidies and the increase in the subsidy element of existing

subsidies during the transition period. While this allows other countries to continue existing

subsidy programs until entry into force, it also temporarily allows us to continue to operate our

Title XI credit guarantee under existing terms, and with no ftinding cap, without being undercut

by new foreign credit programs.

Although there have been a number of misleading reports to the contrary, there are only four

specific, limited exceptions to the Agreement's prohibition of subsidies and other distortive

government practices.

o Govenunent support is permitted for worker retirement, severance, or retraining

associated with the closure or downsizing of shipyards. This assistance must be

strictly limited to the exclusive benefit of workers.

o Government assistance for research and development is allowed under certain

conditions, provided it is granted in accordance with the terms of the Agreement.

o Certain restructuring assistance programs for Belgium, Portugal and Spain,

primarily intended to address the social cost of downsizing or closing shipyards

will be allowed to continue for a limited time after entry into force of the

Agreement. Frankly, we would have preferred not to accept these programs, but

they were already in operation prior to conclusion of the negotiations and would

have no doubt continued, unrestrained, absent an Agreement. We believe we are

better served by incorporating them into the Agreement, which limits their

duration, amount and purpose.

o The Agreement exempts "build in America" requirements contained in the Jones

Act and other U.S. coastwise trade laws. This is the only permanent exemption to

the Agreement's rules.

These exemptions are quite limited and, for the most part, benefit the U.S. as much as any other

party. Combined with the new disciplines on subsidies and dumping contained in the

Agreement, we believe a fair and balanced deal has been reached that will be greatly beneficial to

U.S. industry. Under the Agreement, other countries are required to give up their much more

substantial support to their shipyards, while only modest changes will be required to U.S.

programs — a reasonable price to pay for the tough and comprehensive disciplines the Agreement

will impose on the far more extensive government subsidy programs of our trading partners.

For example, the European Union (EU) will have to eliminate government grants to shipyards

based on ship contract or ship operation, which amount to a percentage of contract value. In the

past, so-called contract aid has been as high as 28 percent of contract value. (It is now 9

percent.) Except for the few temporarily "grandfathered" programs mentioned above,
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restructuring support, including debt forgiveness -- which has been common in Europe, Korea

and Japan - will not be allowed other than for worker assistance tied to shipyard closures or

capacity. I reiterate, there are no other subsidy programs permitted, as sometimes asserted.

We believe the Agreement will achieve several goals:

- First, and most importantly, it will be good for the U.S. shipbuilding and repair industry

because it will create an economically rational climate for international shipbuilding that will

give our shipyards the incentive to adapt to its requirements and enable competitive U.S. yards to

win contracts.

- Second, it will benefit our maritime industry because it will avoid the eruption of damaging

trade conflicts in the shipbuilding sector and the spillover of the distortive effect's of shipbuilding

subsidies into the shipping sector.

- Third, it is consistent with broader trade and budgetary policies that aim to eliminate distortive

government subsidies and avoid unnecessary government spending.

Required Legislation

In order for the Agreement to enter into force, Congress must enact implementing legislation

prior to June 15, 1996.

The four key elements of implementing legislation are:

o First, authorization to implement the injurious pricing (antidumping) mechanism

contained in the Agreement. This is the longest and technicsilly most complex

portion of the legislation. The provisions on injurious pricing track those adopted

last year to implement the WTO Antidumping Agreement but are modified

to address the special features of the Shipbuilding Agreement, which reflect the

unique nature of ship transactions.

Second, elimination of the 50 percent ad valorem tariff for ship repairs done

abroad in other Agreement countries.

o Third, the bill provides for the modification of "home build" requirements, for

certain maritime programs other than those pertaining to the U.S. coastwise trade

laws, to allow for the eligibility of ships produced in other Agreement countries.

o Fourth, modification of the Title XI ship financing program to ensure that the

terms and conditions of such fmancing will be in accordance with Agreement,

rules.
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The third and fourth items involve maritime programs within the purview of this Committee.

Legislation is necessary to modify them to bring them into compliance with the Agreement. The
modification of the home build requirements will affect the Operating Differential Subsidy

(ODS), Cargo Preference, Capital Construction Fund (CCF) and the Construction Reserve Fund

(CRF). The home-build aspects of these programs, which currently limit their applicability to

ships built in the U.S., would be changed to permit eligibility of ships built in other OECD
Agreement countries. Other aspects of these programs will not be changed by the legislation.

Moreover, the home-build requirements of the U.S. coastwise trade laws (Jones Act) will not be

modified.

These programs, discussed below, are primarily for the benefit of the U.S. flag fleet. Such

benefits will remain intact. Moreover, we believe the proposed changes will have only a

minimal impact on U.S. shipyards. We believe the changes required in these programs are a

modest price to pay for the reduction of much more substantial foreign government support

programs for shipyards.

Operating Differential Subsidy. The Maritime Administration (MARAD) anticipates that this

program will be phased-out; most ODS contracts expire by 1997. The ODS home-build

requirement has not been of any practical benefit to U.S. shipyards since the Construction

Differential Subsidy (CDS) program was terminated in 1981. The only vessels acquired by U.S.

operators since then have been foreign-built; they were obtained under a special statutory

provision allowing an exception to the U.S.-build requirement (subject to MARAD approval) for

a limited period of time in the early 1980's. This program will be replaced by the

Administration's new Maritime Security Program.

Cargo Preference

This would eliminate the three year waiting rule after U.S. flagging for vessels built in other

OECD Agreement countries to be eligible to carry preference cargoes. This change should make

little practical difference to U.S. yards since even current law does not ban outright foreign-built

vessels from eventually becoming eligible for cargo preference. Liberalization of access to

foreign-built vessels will give U.S. flag operators more flexibility.

Capital Construction Fund

The CCF is designed to provide tax benefits to U.S. flag vessel operators. It will continue to do

so after the home build requirement is modified because the requirements that CCF eligible

vessels be U.S. owned and U.S. flagged will remain in place, thereby promoting the national

interest of maintaining a flag fleet. The only effect of the change is that funds put in the CCF
program after entry into force of the Agreement can be used by ship operators to buy vessels

built in OECD Agreement countries as well as the U.S. This is not inconsistent with some of our

past activities under other maritime programs and with modifications proposed as a result of our

new maritime reform program. For example, in the past much of our Ready Reserve Fleet was
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procured from abroad as a method of cost control. Some foreign built U.S. flagged vessels

received permission to participate in the ODS program, and under H.R. 1350, now approved by

the House and pending in the Senate, foreign built ships would be eligible for operating

subsidies.

Construction Reserve Fund

Because the CRF benefits are less advantageous than those of the CCF, fiinds in this small

program are being used primarily to purchase vessels used in domestic trade. Thus, the

construction of CRF vessels is almost entirely limited to domestic yards, as required by the Jones

Act. Lifting the CRF home-build requirement will have virtually no practical effect.

Title XI Loan Guarantee Program

The legislation would also modify the terms of our Title XI loan guarantee program. We, like

other Agreement Parties, must harmonize the terms of our ship financing programs to conform

with the maximimi terms allowed by the Agreement.

In his October 1, 1993 annoimcement to Congress of his five point program to strengthen

America's shipyards. President Clinton stated that if a multilateral agreement were reached, any

conditions of the newly enhanced Title XI loan program that were inconsistent with the

Agreement would have to be modified or eliminated

To conform with the Agreement and the related Understanding on Export Credits for Ships, we
will have to alter the terms of our Title XI guarantees for export and domestic financing. The

financing that may be guaranteed will drop from 87.5 to 80 percent of a ship's sales price, and

the maximum duration of government guarantees will drop from 25 years to 12 years.

The current terms offered for Title XI guarantees are popular with U.S. shipbuilders and have

helped them to begin selling ships to foreign customers. However, it should be emphasized that

the temporary effectiveness of this program results largely from the Agreement's "standstill"

provision, which has over the two years prevented other signatory countries from matching these

terms. Moreover, when the Agreement enters into force the much larger direct subsidies

available to many of our competitors will end. Thus, we believe that our industry will in fact be

in a more advantageous competitive position when the Agreement enters into force; alternatively,

in the absence of an Agreement, their competitive position will be untenable.

Entry into force of the Shipbuilding Agreement's export credit rules will also improve the

competitiveness of U.S. builders by reining in foreign fmancing arrangements. Current OECD
export credit rules are less stringent for the shipbuilding sector than for other sectors. For

example, they allow export credit rates well below market rates in some countries (e.g., Spain

and Italy). Shipbuilding Agreement rules require the use of market rates and establish better

rules to deal with tied aid transactions.

8
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MARITECH Program

During the negotiations, the United States supported a limited exception from the Agreement's

subsidy discipline for research and development aid. This exception is consistent with our desire

to maintain a strong and innovative MARITECH program. The MARITECH program will have

to be administered to ensure that government assistance is provided as a percentage of the cost of

a project and is limited to amounts set out in the Agreement -- 50 percent for basic industrial

research, 35 percent for applied research, and 25 percent for development projects. No
legislative changes will be required. These same tenms will also apply to other Agreement
Parties.

Conclusions

The end of the Cold War and the rise of the global economy have created new challenges and

opportunities for the U.S. commercial shipbuilding industry. But our shipbuilding industry has

been unable to compete effectively against unfair foreign subsidies of other nations and predatory

pricing practices of foreign shipbuilders. In today's harsh budgetary climate, the United States

caiuiot participate in the game of ever-escalating subsidy wars with other shipbuilding nations.

Our industry needs a level playing field where everyone competes by the same rules. The

Shipbuilding Agreement allows the U.S. shipbuilding industry to compete by restoring fair

competitive conditions to the market. It benefits the U.S. maritime industry overall by avoiding

trade confrontations on subsidy issues. A broad coalition of interests support this bill. They
represent shipyards, suppliers to shipyards, ship operators, and state and municipal port

authorities.

Mr. Chairman, there is growing foreign concern about the prospects for Congressional approval

of legislation to implement the OECD Shipbuilding Agreement. The OECD Agreement has

been under consideration by our Congress for over a year. Further delay threatens an unraveling

of the Agreement. Moreover, this delay is already having serious adverse practical effects on our

industry. The EU has extended its shipbuilding subsidy programs, which allow for direct

subsidies of 9 percent of contract value. If the implementing legislation had been passed and

entry into force of the Agreement secured as scheduled, these subsidies would have terminated at

the end of 1995.

The Agreement was originally scheduled to enter into force on January 1 , 1 996, after ratification

by all signatories. It is now scheduled to enter into force July 15-30 days after its ratification

deadline of June 15. At this point, time is running out. We urge the Congress to enact

shipbuilding legislation as quickly as possible. While our trading partners understand that the

Congress focused the major part of its time and efforts in 1995 on budget reconciliation, any

further delay will call into serious question the sincerity of efforts.

There are great social pressures building in some Agreement countries - Spain, France, Germany
and Greece ~ to grant new subsidies to their shipbuilding industries. We fear that unless
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Congress takes action within the next month to approve the legislation necessary to ratify this

Agreement, it will unravel— thereby opening the doors to a return to the unbridled subsidization

of foreign shipyards and the chronic dumping that have characterized the global shipbuilding

market in recent decades — the same forces that motivated us to persevere through five long

years of difficult negotiations to achieve an agreement. The "standstill" aspect of the Agreement

would then terminate and competitor nations would be likely to act quickly to extend and

increase their subsidies. In such an environment, we fear that the modest tools at our industry's

disposal, such as Title XI, would quickly be overwhelmed. At that point, our five-year

negotiating effort will be lost and our industry will be facing a more precarious competitive

environment than ever.

Chairman Bateman and members of the Committee, the current OECD Agreement provides U.S.

commercial shipbuilders with the best chance they will ever get to combat foreign subsidies and

enter the global market. I urge the Committee on National Security to take prompt action to

favorably report H.R. 2754.

10
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Mr. Bateman. Thank you, Ambassador Hillman.
Mr. Phillips, do you have a statement you wish to submit for the

record? Let me thank you for appearing and sharing with us your
views.
There are a couple of comments I think would be in order. On

behalf of the committee and the Congress, we did not delay. We are
not seeking to delay action on this bill. I waited with keen anticipa-
tion almost all of the year 1995 for the administration to send up
an implementing bill. They didn't do it. I don't even know if they
sent it down this year. I don't know where it came from, but ulti-

mately in the spring of this year we got the bill. So we have not
delayed action on the legislation to implement the treaty.

The other observation I think I should make is that I agree with
you in very, very large measure with the fact that the international
shipbuilding community should move away from Government sub-
sidies. My concern is that, as you point out, you can see on the ho-
rizon a very large substantial emerging commercial shipbuilding
market, without transition provisions for the American shipyards,
which are most capable of penetrating that market, to have an op-
portunity to get on that level playing field. While the very agree-
ment that we are dealing with allows transition provisions for

other countries, we didn't even seek any for our country, for our
shipbuilders. I think that is a tragic mistake, one that could easily
have been corrected, but one that was not even undertaken.

I continue to have my concerns about the complications of this
agreement, what is in it with respect to the Jones Act. I simply do
not understand the way that Jones Act implication is just brushed
aside. I think it is a very seriously concerned about disagreement.

Unfortunately I have something that requires that I go to my of-

fice for a few minutes. I am going to ask Mr. Cunningham as vice
chairman if he would preside, and I will return as quickly as I can.
And the specific questions I would like to raise I will raise upon
my return, if possible. If that is impractical, we will submit them
for the record.

Before leaving, let me ask unanimous consent that the statement
of Honorable Gerry Studds, the former chairman of the Merchant
Marine and Fisheries, be submitted into the record.
[The information referred to follows:]
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STATEMENT OF THE HONORABLE
GERRY E. STUDDS

BEFORE THE COMMITTEE ON NATIONAL SECURITY
ON

H.R. 2754, IMPLEMENTING THE OECD SHIPBUILDING AGREEMENT

MAY 22, 1996

MR. CHAIRMAN, it is particularly fitting that this Committee is reviewing

legislation to implement an international agreement to end shipbuilding subsidies

worldwide because it was the Armed Services Committee and the Merchant Marine

and Fisheries Committee that worked so well together in launching the National

Shipbuilding Initiative in 1993.

As you recall, our goal then was to provide limited government assistance, in the

form of Title XI loan guarantees for ship construction as well as shipyard

modernization, to assist our yards in converting from defense to commercial

shipbuilding. We believed that if we could give our shipyards a helping hand, after

ignoring them for almost a decade, they could become competitive in the world

commercial shipbuilding marketplace. I believe that thinking is as sound today as it

was three years ago.

Mr. Chairman, I support the goals of the international agreement because the United

States will never and should never enter into a subsidy war with other major

shipbuilding nations. However, I am deeply concerned about the impact of two

aspects of the agreement on the revitalization of the Fore River Shipyard in Quincy,

Massachusetts.

As you are aware, I was deeply involved in efforts to revitalize the Quincy yard even

before the 1993 legislation. Key members of this Committee-Herb Bateman, Gene
Taylor, Owen Pickett and Duke Cunningham, who also served with distinction on the

Merchant Marine Committee—knew that to keep any one yard, we needed a new
national shipbuilding policy to ease the conversion from defense to commercial ship

construction. By expanding the Title XI program to include shipyard modernization

and giving MARAD the ability to issue loan guarantees with favorable terms, we
believed that our yards would respond.

As a result of this new national priority, American shipbuilding is experiencing a

major turnaround. Orders for commercial ships are the highest they have been in over

15 years and our yards are beginning to compete head to head with foreign yards.

This turnaround also has exciting implications for Quincy. In response to the 1993

National Shipbuilding Initiative, state and local officials as well as civic and labor

groups embarked on a worldwide search for a qualified shipbuilder to revitalize the
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Quincy yard. Ships had been built in Quincy for 300 years, starting in 1696 with the

launching of the ketch UNITY. During World War I, we built 71 destroyers alone

and over 350 ships of all classes and types were built at the yard during both World

Wars. Between 1963 and 1986, over 50 ships were constructed by General

Dynamics. Unfortunately, that period represents that last time major shipbuilding
,

occurred at the yard.

Shipbuilding is woven into the historical fabric of Quincy. Throughout the City, one

hears stories about grandfathers, uncles and friends who "used" to work at the yard.

A Goliath crane, the largest in North America, towers over the yard as a graphic

reminder of this proud heritage and of the fact that the yard now stands idle.

In January of this year, Massachusetts Heavy Industries (MHI) submitted a Title XI

loan guarantee application for modernizing the yard and constructing 6 double hull

tankers for export. This is precisely the type of project we hoped for back in 1993.

Because the OECD Agreement limits MARAD's ability to issue favorable term loan

guarantees, we have been working around the clock to perfect the applications and to

respond to technical and financial questions from MARAD. We are very close, Mr.

Chairman, but MARAD can not tell us with certainty that we will make the deadline.

It is my understanding that MARAD is precluded under the Agreement from offering

favorable term loan guarantees once the OECD Agreement goes into effect on July

15. The success of the Quincy project depends on the availability of these types of

guarantees. I can not exaggerate how important these terms are to the success of the

project and ask you, Mr. Chairman, to do everything you can to help us. If you agree

that we should clarify this in the implementing legislation, I would be pleased to work

closely with you.

A second troubling aspect of the Agreement is the so-called delivery date window.

As initially negotiated, the Agreement allowed all shipyards a full three years to

deliver subsidized ships. The Agreement considers ships built with favorable term,

title XI loan guarantees as subsidized. Although the Agreement is not yet in effect,

the delivery date has stayed the same—which means that American shipyards will have

two and one-half years to deliver ships. For Quincy, this would be particularly

devastating. Because we must modernize the yard before ship construction begins,

we must have at least a full three years from the effective date of the Agreement to

deliver our ships.

I am aware that the USTR is attempting to roll back the delivery date to accommodate

our shipyards. Given the delay this year in enacting the Agreement, I request that

you support a provision in the implementing legislation to assure American shipyards

adequate delivery time.
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We have made great progress in revitalizing commercial shipbuilding in the United

States. In the long run, we need an international agreement to end subsidies But we

must not sacrifice the progress we have made to satisfy some inflexible deadline. I

would be pleased to work with this Committee to ensure that the deficiencies of the

Agreement and the implementing legislation are remedied.

Thank you.
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Mr. Bateman. With that I would ask to be excused briefly.

Mr. Cunningham [presiding]. I like being chairman because you
always get to ask questions first, but I will not, and I will defer

to Mr. Taylor.

Mr. Taylor. Thank you, Mr. Chairman.
Ms. Hillman, I am seeing somewhat inconsistent behavior on the

part of our administration. Two years ago I was invited to the
White House by a local shipbuilder, who was one of several what
we referred to as second tier shipbuilders, when the President
signed the expansion to the title XI program, which for the first

time dipped into the Department of Defense funds to back these
loans, a mechanism that has taken this country from building no
commercial ships in the international market to at least 13, with
others on order.

Now I hear the administration saying, we want to give it up. And
don't say that, because there are a heck of a lot of people that can
finance a house over 25 years if so much of it—a large percentage
of it is guaranteed in the loan. If you change the terms down to

I think they said 12 years and 80 percent, you have rewritten the

entire contract. You have taken what was a program that was via-

ble and intentionally made it something that no one will ever apply
for because there are actually better deals in the commercial sector.

So the only people who are going to apply for these loans are the
folks that can't get a loan commercially, which means the taxpayer
will get stuck with the bill or a ship we don't need. That is No. 1.

No. 2 is I cannot believe, as Mr. Bateman said, you are just

brushing off the implications of the Jones Act. The Jones Act is

based on Capitise laws, which are laws which go back to the 1790's

that reserved all commerce for American-made, American-owned,
American-crewed vessels.

The one time we have flirted with changing the Capitise laws
have been some very bad Customs rulings that allow foreign ships

to operate out of our ports with foreign-made vessels that don't pay
American taxes, with foreign crews.
They have stolen the cruise ship market from us. Ninety percent

of all the people get on a cruise ship to America, 99 percent of

those people get on a foreign ship out of our ports.

It doesn't make any sense that this administration that is sup-

posed to be pro-people is turning and taking one of the few remain-
ing heavy industries in America and trying to give it away. And I

would like you to explain this.

We are trying to get this back. Great nations have always been
great maritime powers. We have lost ours. We are trying to get it

back. Why would we want to preclude the ability for this Nation
to become a great maritime power again?
Ms. Hillman. On the title XI issue, the concern here stems from

what are we looking at in our competitive environment. Fundamen-
tally the problem that we are facing is the total value of the title

XI program is on the order of perhaps $50 million. The level of for-

eign subsidies out there available for foreign shipbuilders is on the
order of—and we could debate the numbers, and I think there is

some debate about it, but certainly in the billions, somewhere in

excess of $2 billion of foreign subsidies out competing against our
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title XI program. What the OECD Shipbuilding Agreement does is

say both of those are going to come down to zero.

Clearly all the foreign producers are giving up much more in the

way of subsidies and government support in their shipbuilding in-

dustries than we are for ours. They are bringing a very small level

of subsidies down to zero, whereas we are bringing a very small

program down to zero. In all of that we are therefore continuing

to create a level playing field which would allow our producers to

compete on a much more level playing field.

This entire negotiation really stemmed from the fact that our
shipbuilding industry came to us and said the major problem, the

major problem that they faced in competing in the world market-
place was foreign subsidies. That was the real problem that they

saw as the problem for them entering in a major way the global

marketplace. What this agreement fundamentally does is get rid of

those subsidies, and that was by far the major goal of our entire

shipbuilding community.
The title XI program right now has somewhat of a competitive

advantage against other subsidy programs, but the only reason it

has a competitive advantage is because of the standstill require-

ments of this agreement. If the standstill agreement—if the stand-

still requirements are eliminated because we do not enter into this

OECD Shipbuilding Agreement, the other countries are certainly

going to match the terms of the title XI program, if not exceed it,

in which case the competitive advantage for the United States goes

away, and we are still then faced with our $50 million program,
and they are getting subsidies at the level of billions of dollars.

Part of it we see from a competitive position.

Second, on the Jones Act, I would say to the contrary we worked
very, very hard to protect the Jones Act. It is a clear exception. Ev-
eryone else has to get rid of any home build requirements that they

have or pledge to never enact home build requirements. We are the

one exception where we said we simply would not make changes
to the Jones Act. We have retained the Jones Act provisions.

The only clear implication for the Jones Act is the ability for an-

other country to raise the question of whether or not Jones Act pro-

duction has risen to a sufficiently high level that it is creating a
competitive disadvantage and distorting the balance of rights and
obligations under this agreement, which means they would both
have to show a very substantial level of Jones Act production, prob-

ably in excess of what we would expect anytime in the near term,

and then have to show that was upsetting the sense of rights and
balances within that agreement.
And even if they could make that showing, which we think is

highly, highly unlikely given the facts, the remedies would only be
remedies against that small portion of production that qualifies

under the Jones Act. So we think it is highly unlikely that a show-
ing could ever be made that Jones Act production that is protected

by this agreement is upsetting the rights of balances and obliga-

tions.

Mr. Taylor. Ms. Hillman, you just corrected yourself In your
opening statement you said this would not affect the Jones Act.

You just came back and admitted that there were limits on the

Jones Act. Why put any limits on our people at all?
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I heard many of these same arguments 2 years ago in defense
of NAFTA. Our trade deficit has gone up. We have gone from a
trade surplus with Mexico to a trade deficit. I heard some others
talk 2 years ago, and they said there would be government assist-

ance for worker training in the unlikely event that we lose any
jobs.

I would like you to visit five empty factories just in the l/435th
of this Nation that I represent, and I would also like to take you
to a place like Neely, MS. What good does it do to retrain in Neely,
MS, because there is no other place to go? There is no other factory

in Neely, MS. How can we cavalierly write off certain aspects of

our society including from a national defense aspect one of the
most important industries in our country? It just doesn't make any
sense at all. As a Democrat I am appalled that a Democratic ad-
ministration would be a party to this.

Thank you, Mr. Chairman.
Mr. Bateman. I will recognize Mr. Hunter, and I just have one

real quick question. If this OECD agreement is so fantastic, why
are all of our major shipbuilding and ship repair people against it

that represent 95 percent of the labor force—and most of those are
union. Why are they so dead set against this and afraid of it, in

your opinion, Ms. Hillman?
Ms. Hillman. My understanding is that the legislation has a fair

number of very strong supporters as well as those that oppose it.

It would certainly be supported by most of the Jones Act operators,
a number of the American Waterway Shipbuilding Conference, the
Shipbuilders Council of America, most ship operators. So there is,

I think, very substantial support for this legislation.

To the extent that there is opposition, there clearly is opposition,

and it comes, I think, largely from the members of the American
Shipbuilding Association, which encompasses many of our defense-
oriented yards.
My understanding is that they have basically three or four con-

cerns that they consistently raise in noting their opposition. The
first would be, I think, their concern about whether or not this

agreement really does effectively subsidize, and when does it stop
them?

I think there has been misinformation out there. I think it

should be clear that the agreement says the subsidies stop upon
entry into force of the agreement, July 15, 1996. They do not con-

tinue; the subsidies stop. There is not a grandfather. The subsidies

stop as of July 15, 1996, other than these four specific areas that
I noted in my testimony.

Second, there seems to be an interpretation that the standstill

agreement right now is not working. I have seen stories in the
paper or allegations that, in fact, during the standstill time the Eu-
ropeans and others have been enacting and putting into place new
subsidies. That is not the case. It is the case we fear it would hap-
pen if the agreement unravels, but it is not the case now that new
subsidies or expanded subsidies have been put in place during this

standstill period.

I think third, there is a substantial concern about the title XI
program. I don't think we would say anything other than that. I
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think there is very substantial concern. I think our argument goes

back to something Mr. Taylor was raising.

Obviously the Clinton administration believes in helping our in-

dustry become competitive. We want those jobs here in the United
States. We want to see commercial ships built here in the United
States. That is clearly our goal. That was the President's goal in

announcing the shipyard revitalization plan.

We see the only way to allow our shipyards to do that kind of

commercial business is to get rid of the foreign subsidies that are

an unfair level of competition. We cannot compete with $2 or $3
or $4 billion in foreign subsidies from other countries around the

world when we have a very limited title XI program.
So the emphasis for us is to keep those jobs here and keep our

shipyards busy, but that is going to require leveling the playing

field and getting rid of the foreign subsidies that have been the pri-

mary reason our shipyards have indicated they have not been able

to compete previously in the world marketplace.

Mr. Bateman. Thank you, and we will be interested to hear the

next panel. But we have seen the President's goals in effect, too,

when he says he wants a strong military against the Joint Chiefs

of Staff and Admiral Boorda, who just passed, and balance budgets
and welfare reform and the rest of it.

So when you talk about misinformation, our side of the aisle was
well aware of misinformation.

I recognize Mr. Hunter.
Mr. Hunter. Thank you, Mr. Chairman.
Ambassador, what are the Japanese negotiators telling their

shipbuilding industry this will do for them?
Mr. Phillips. Let me attempt to answer that.

Well, I couldn't say for sure what they are telling them, but let

me give you my interpretation of what it would do. First of all, for

the interest of Japan, it will eliminate subsidies around the world

and eliminate European subsidies. That has been a concern of

theirs.

I think the other thing they told them was that this agreement
was necessary to avoid a trade policy confrontation, because we put

very strong pressure on the Japanese and Koreans and Europeans
throughout this negotiation to reach an agreement.
And third, they would be telling them as part of this agreement

they have to accept an injurious pricing mechanism that does work
against dumping. It may work against or for them, but I think they

advised them they need to accept the existence of the antidumping
mechanism in the sector, which hasn't been the case before.

Mr. Hunter. They are saying that the acceptance of the anti-

dumping mechanism will occur to the benefit of Japanese ship-

builders? If you are a Japanese negotiator, and you are trying to

explain to your shipbuilding industry what you have done to them
in the agreement, what would you say?
Mr. Phillips. I think they would probably see that as a negative,

because the Japanese
Mr. Hunter. They will tell me what—what is your argument to

the Japanese shipbuilders about what this is going to do for them?
Mr. Phillips. It does establish an international environment

where subsidies are prohibited that is in the interest of all coun-
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tries, and in the case of Japan, they obviously have been concerned
about European subsidies.

But I think, second, was the other point I raised that they were
told, I think, that this avoided a trade policy conflict with the
United States because we put a tremendous amount of effort into
negotiating this agreement and into getting the Japanese, the Ko-
reans, and the Europeans to sign up.
Mr. Hunter. You think the main positive thing they can tell the

Japanese shipbuilders is this gets rid of European subsidies which
have kept you out of their markets, kept you from penetrating their
markets?
Mr. Phillips. Which had distorted market
Mr. Hunter. What do you think the shipbuilders are telling the

shipbuilding industry they are getting out of this agreement?
Mr. Phillips. The European governments have been tr3dng to

move away from subsidies, and this creates an overall mechanism
which ensures that everyone will get rid of their subsidies.
Mr. Hunter. I understand what are they telling—everybody can

try to make their shipbuilding industry happy. Just like we are try-

ing to explain how this is going to help our shipbuilding industry,
what are your counterparts in Europe telling their shipbuilding in-

dustry they are going to get?
Mr. Phillips. The big selling point for them is the injurious

dumping—excuse me, injurious pricing code, which for the first

time created an antidumping mechanism.
Mr. Hunter. Who was used by—against the Europeans?
Mr. Phillips. The Europeans saw this would help provide them

with a remedy against dumping primarily by the Asian countries.
Mr. Hunter. I guess what I am getting to, then, is you have

mentioned. Ambassador Hillman, predator}' pricing and other
things that trading competitors have used. So the question, I think,
first rises why do the predators like this?

And, Mr. Phillips, you haven't really—you have given a couple of
reasons why the predators should like this Japanese deal; that they
are going to get a bigger penetration of the European market be-
cause of the elimination of subsidies, and the Europeans think they
are going to get elimination of the antidumping markets.
So if both those entities, which are two primary competitors,

which account for, according to our fax here, of 22 percent of the
total shipbuilding production in the European Union and 42 per-
cent of the total shipbuilding production coming from Japan—both
those countries intend to expand or expect to expand their percent-
age of the world market. That leaves us in—assuming Korea is one
of the Asian countries that benefits from that also, that leaves us
going to about negative 1 percent to negative 10 percent of the
world market since we have about 1 percent right now.
My point being that if this truly advantages the Europeans and

the Asian ship producers, there isn't anything left for the United
States. And I think that the instinctive reaction of most Members
of Congress who lived through the NAFTA debate that Mr. Taylor
referred to were great images and promises of surpluses. Trade
surpluses for the United States were conjured up by folks just like

you. In fact, maybe they have got some of the same folks working
on this trade deal. When the smoke cleared, we went from the $3
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and NAFTA has turned out to be a wonderful trade deal for Mex-
ico, not for the United States.

My point is this isn't something that is supposed to be a win-win
situation all around. The European and Asians have strategized

this thing. They think they are going to get more of the American
market and keep us out of the world market by doing this. They
think it is going to be to their benefit. They don't think it is going

to result in the United States taking away 42 percent of the world
market that Japan has right now.

It is naive for us to think the predators you have described have
turned into philanthropic characters who want to do everything

they can for the United States. It looks to me like you haven't real-

ly examined carefully the advantages that the European and Asian
strategists feel that will accrue to their benefit as a result of this

agreement.
So you can understand why we are a little gun-shy, given the

enormous industrial base, and you may have heard me mention
that to Mr. Gibbons. They have an enormous industrialization that

has been completed with subsidies. Their manufacturing base is

built. It is done. It is over. It is ready to roll. It is ready to build

ships. We have a fledgling industry, which I think could be com-
pared fairly accurately to Japan's automobile industry after World
War II. It is very small and fragile. They apparently think they can
wedge us with this business deal. You haven't really given us any
good reasons why we should think otherwise.

Mr. Phillips. Could I just make one more comment on this? You
asked how the governments would rationalize to our industry, and
I tried to give you an answer on that or my views on that. But I

think it would be a mistake to say that the shipbuilding industries

in these other countries like this agreement. I think it was accept-

ed by them and their governments. It wasn't that they liked it. In

the end they accepted it, and in reaching agreement, as I said, we
put quite a bit of pressure on these governments. And as you re-

call, there was legislation in Congress which would have imposed
retaliatory actions against foreign subsidizing countries. So there

was a lot of pressure brought to bear, and in the end I think they
accepted this. But as you are probably aware, shipbuilding rep-

resentatives in Europe and in other countries have not been very
keen on the agreement and probably would prefer not to be subject

to the disciplines of the agreement.
Mr. Bateman. Mr. Hunter has asked unanimous consent for an-

other half minute, and the Chair would be inclined to indulge that.

Mr. Hunter. Thank you Mr. Chairman.
I think I have part of the answer to my own question here. The

European Commission—and it's entitled The European Commu-
nity—ratifies the OECD Shipbuilding Agreement. Aiid one of the

advantages they think they got, it says this: "Limit the scope of the

U.S. Jones Act." One of the union's key negotiating priorities was
to achieve binding limitation on legislation protecting domestic
U.S. shipping. The Jones Act currently reserves a U.S. domestic
market to U.S. -built boats, thereby ensuring only these vessels

built in U.S. yards and flying U.S. flags can ply trade between one
U.S. port to another.
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The Jones Act has already been grandfathered under the Uru-
guay Round. But the new OECD Agreement will severely limit its

scope in the following way: During the first 3 years of the agree-
ment, shipyards that enjoy the benefits of the Jones Act will be ex-
posed to, quote, "responsive measures by the participants on the
ships they seek to deliver once the threshold of 200,000 gross tons
a year has been exceeded." This is a single threshold which applies
to all U.S. shipyards which in that specific year have orders taken
under the Jones Act.

For example, a shipyard benefiting from the Jones Act could face
a surcharge when bidding for a contract put out to tender by a for-

eign country, and after 3 years this 200,000-ton threshold would no
longer apply, meaning that all companies benefiting from the Jones
Act could become exposed, the countermeasures under the assump-
tion that their production undermines the balance of the agree-
ment. In the same way a country could withdraw the U.S. GATT-
related tariff concessions on other products up to an equivalent
level.

Our exchange, Mr. Phillips—you didn't even mention this aspect,
which is very important to the Europeans—reminds me of Will
Rogers' own statement made in the 1930's that the United States
never lost a war and never won a negotiation.

Mr. Phillips. Could I just respond? We saw that statement also,

and we regarded it as a gross misinterpretation of the agreement
and advised the Europeans of that. Specifically there is one thing
that is totally erroneous, which is a motion they can withdraw
GATT concessions.
Mr. Hunter. Mr. Chairman, I would like to put this response in

the record, if we could.

Mr. Bateman. Without objection it will be done.
If I may, let me, having been able to return, raise a couple of

questions before I turn to Mr. Pickett.

Reference had been made at some point in the hearing this

morning to this being a worldwide agreement, but it is not, in fact,

a worldwide agreement. There are major shipbuilding countries
who are not parties to the agreement, in particular the Ukraine,
the Russians, the Taiwanese, all of whom have significant ship-

building capacity.

I have some concerns as to how the framework of this agreement
has been operated in an international marketplace where major
producers are totally unconstrained by the agreement, and espe-
cially if you take the case of Ukraine and the Russians, where
there is a strong tradition of government ownership, subsidization
and control of the industry because of their perceived industrial de-

sire. That is the troubling aspect of the agreement.
It is said throughout that the other governments involved in the

agreement want to end subsidization. If indeed they do, why would
they not be amenable to freezing in place for a somewhat longer
period of time the standstill provisions in order that American
shipbuilders get at least some opportunity to get on a level playing
field that would thereafter occur?
Ms. HiLLMAN. Let me try to respond to both the questions that

you have raised. First, on the issue of the countries that may not
be members of the agreement, as I noted in my testimony, the cur-
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shipbuilding production in the world. So we think it is a very high

percentage of the total coverage that would now be under these dis-

ciplines.

But at the same time we currently recognize they are somewhat
outside of this agreement, and I would say that already contacts

have been made with a number of those countries to try to begin

discussions with them to bring them under the auspices of the

agreement.
Obviously there is some reluctance of countries to go very far

down the road before they know whether the agreement is going

to come into effect or not. That really is the question that falls on
the United States in terms of whether we are going to complete our
ratification processes by June 15 or not, but clearly we are hopeful

that if we ratify the agreement, the discussions that have already

been preliminarily begun with a number of countries—and I would
mention they are being pursued right now with Russia, Romania,
Ukraine, and China to try to urge greater participation in the

agreement.
In addition, the OECD is in the process of also monitoring ship-

building production in both countries that are parties to the agree-

ment and those that are not, so we have a very good handle on
where production is and which countries need to be addressed in

terms of trying to get them to be members. But we think the 80-

percent coverage really does represent a very important and sub-

stantial discipline on subsidies in the world that would not be

available if we don't ratify the agreement.
Mr. Bateman. The other question referred to the asserted eager-

ness of the other governments, the OECD nations, to end subsidies,

and if that be the case, if that is such a palatable and attractive

object for them, would they be unwilling to accept an extension of

the standstill provisions?

Ms. HiLLMAN. As it turned out, I think there is already consider-

able pressure building within many of the countries in Europe, if

the agreement were to unravel, to begin once again building up
their subsidy programs. So my sense is that there is such strong

pressure that if the United States is not able to ratify this agree-

ment on time, the agreement will unravel, and the Europeans will

begin increasing ever more their subsidies for their shipbuilding in-

dustry.
There is a lot of pressure building within the European Union to

do that. It is solely this agreement and the standstill agreement
that is preventing them from doing it right now. They have clearly

indicated if we are not able to ratify this agreement, that they

would no longer have to abide by the standby agreement, and the

pressures will build for them to increase their subsidies, and that

would be very much to the detriment of U.S. shipyards.

Mr. Bateman. Turning to the transition provisions that are in

the agreement with respect to Spain, Portugal, Belgium, the

—

South Korea, and the mystery that still surrounds what happened
vis-a-vis the French, who apparently got additional restructuring

concessions even after the agreement had been signed by the signa-

tory parties. What information do we have with respect to what
shipyards in any of these countries or in any of the nations who



54

are part of OECD have disappeared, been closed; how much
downsizing has, in fact, taken place? How much do we know about
the 1.4 billion in restructuring aid for Spain and the specifics of it,

and if you have any specifics of it, we would like you to furnish it

for the record.

Mr. Phillips. I will try to address that, Mr. Chairman.
We do have, I think, a fair amount of information on downsizing

of yards in Spain and France and other areas. We will furnish
some of that information for the record. We will furnish all that we
have for the record.

With respect to the subsidy programs in those countries, with re-

spect to Belgium and Spain and Portugal, the conditions and pa-
rameters of those subsidies are laid out pretty clearly in the agree-
ment, so we think there are very clear rules governing those sub-
sidies.

We also have some information on how much has been disbursed
at this time and for what purposes. We can furnish that.

[The information referred to was not submitted for the record.]

With respect to France, I want to make clear that there is no ex-
emption from the rules for France. In the case of France, the Com-
mission approved in principle certain programs for France on the
basis that they would be consistent with the agreement, and that
is to say they would fall into research and development, worker re-

training or other measures consistent with the agreement. Part of

it also fell into the subsidies that are allowed until the Agreement
enters into force.

For the most part, these programs have not been approved in de-
tail by the European Commission. They have to be approved by the
European Commission. We have recent information that indicates

there have been requests submitted by France, but at this time
they have not been approved. France is obligated and is bound by
the rules of the agreement, so they are not in any position to pro-

vide support that is inconsistent with the agreement.
There is no exemption for South Korea.
Mr. Bateman. It seems strange to me that these negotiations

and discussions are taking place in the context of the European
Community and the French. We are parties to this agreement, but
are not parties to those negotiations. Does that strike you as
strange?
Mr. Phillips. No, because it is a matter of the laws of the Euro-

pean Community. They are saying France has to abide by the
agreement and subsidy rules set by the Community. We are inter-

ested in this issue and we have been in constant contact with the
Commission to try to monitor the situation.

So we would agree that we have a role in it, but in the first in-

stance, it is up to them to decide on the legitimacy of a program
within the Community. If we think it is inconsistent with the rules,

we would have a right under the agreement to pursue it in dispute
settlement of the agreement.
Mr. Bateman. Well, notwithstanding efforts that I initiated early

last year to get some background information on what was ensuing
between the European Community and the French with reference
to the Community, our Ambassador to the OECD had no knowl-
edge of anything that was going on and said that he would seek
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to obtain such information and furnish it, but it has never been
furnished.
Mr. Phillips. We have had the same problem. There has been

a very long delay in terms of the French actually submitting any-

thing to the European Commission. But we have an indication

there have been requests now.
Mr. Bateman. I will withhold future questions and recognize Mr.

Pickett.

Mr. Pickett. Thank you, Mr. Chairman.
What is the response to the shipbuilders in the United States

who expressed concern about the impact of this agreement on their

operations and their future? Is this a legitimate concern on their

part? Do they have a right to be alarmed at what the potential con-

sequences are? Can you elaborate on this, please?

Ms. HiLLMAN. Sure. I would start by saying this entire agree-

ment was done initially, throughout, at the behest of our shipbuild-

ing industry. It started with a section 301 petition in which they

laid out their primary concerns about competing in the world mar-
ket with the unfair subsidies and the predatory pricing of their for-

eign competitors. They have been closely consulted throughout the

entire conduct of these negotiations and have always maintained
that the primary problem they face is the issue of foreign subsidies.

The agreement has addressed that problem very specifically, very

directly and very completely by saying we will all together agree

to eliminate these foreign subsidies that are the primary problems
that the U.S. shipbuilding industry has indicated makes it difficult

for them to compete in the world marketplace.
We went back and looked at every allegation they made in terms

of every subsidy practice in their original 301 petition and whether
or not this agreement does address and get rid of the subsidies that

were alleged by the industry as causing their competitive problems.

What we find is that the agreement addresses every single practice

that was outlined in their petition and was what the industry has
complained about with two exceptions, one relating to domestic
fishing vessels and the other relating to this worker adjustment
kind of program. So by and large, all the practices that the indus-

try said were problems for them, were creating a competitive dis-

advantage for them, were ones that are addressed and are elimi-

nated as a result of this OECD shipbuilding agreement.
We recognize that there are remaining some degrees of opposi-

tion, and specifically they focus on a couple of things. One is the

issue of some skepticism or questions about when will the subsidies

end and whether they will really end under the terms of the agree-

ment; that is, as I stated very clearly, the subsidies end when the

agreement enters into force.

July 15, 1996, is the ending date for the subsidies that are caus-

ing this unfair competition. So there should be no ambiguity about
that. The subsidies must come to an end if the agreement enters

into force.

The second issue that has caused this degree of concern stems
from title XI and a sense that right now title XI is providing some
degree of advantage in this one aspect for U.S. shipbuilders in

terms of their loan guarantee. The length of time of the loan guar-

antee and the percentage of a loan contract that can be guaranteed
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under title XI is currently a better deal than the similar loan guar-
antee programs available in the rest of the world. Right now they
clearly have an advantage in this loan guarantee program.
The question is, what would happen in the future, either with

the agreement or in the absence of the agreement. In the absence
of an agreement, our sense is the other countries will match or ex-

ceed the title XI program and therefore its competitive advantage
goes away. With the agreement, we can maintain the title XI pro-

gram, but only so far as it is in compliance with the agreement,
which means the length of time and percentage of financing would
be changed, but everyone would have to comply with the same re-

strictions as we will.

So everybody's loan guaranty programs would be on an equal
footing, so that our title XI program would be at least as good as
everyone else's in the world's programs.
We think fundamentally that will leave our shipbuilders in a

more competitive position. If all other subsidies are eliminated, our
title XI program remains equally competitive with any programs in

the rest of the world. That leaves us in a much better position than
we are today.

We have to remember that, today, subsidies in the rest of the
world are $2 or $3 or $4 billion. Subsidies through the title XI pro-

gram in the United States are only $50 million. That is the com-
petitive disadvantage that we want to get rid of by implementing
this agreement.
Mr. Pickett. Time is always an important factor in any consider-

ation of this kind, the outlook toward industry. How do you re-

spond to the contention that there is a strong likelihood here that
the other countries are not going to honor the commitment implicit

in the agreement, that they are going to find ways to circumvent
the provisions of the agreement and that any remedy is going to

be long and drawn out, and by the time the remedy is presumably
given effect that the impact of it will long since that have played
out anyway.
Ms. HiLLMAN. We think the disciplines in this agreement are

faster and better than any parts of the agreement or the GATT.
Particularly in the subsidies area, I would note that under normal
subsidy practices you have sort of a two-step process. One is actu-

ally proving that a subsidy was granted and the other is an injury

determination that shows that the subsidy caused an injury here
in the United States to a U.S. producer.

In the shipbuilding agreement, there is no requirement for an in-

jury finding, which means that the process will be faster and much
more likely to result to the benefit of U.S. shipbuilders than any
other subsidy mechanism. We believe the disciplines in the agree-

ment are tight and specifically drawn, and the dispute settlement
mechanism is a very good one that will result in fairly quick justice

if countries were to engage in subsidies that would be in violation

of the agreement itself. We think the disciplines are quite good and
better than in other international trade agreements.
Mr. Pickett. Thank you.
Mr. Bateman. Mr. Longley.
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Mr. LoNGLEY. Ambassador, I have to acknowledge on the record

that you have probably forgotten more about the details of this

issue than some of us have ever learned.

As I have listened to the testimony, I have had to assess the ex-

tent to which you are right or not right. With all due respect, you
avoided a question that Congressman Cunningham asked you,

which was, how could it be that the six yards that represented 95
percent of the work force, the jobs in shipbuilding, that those yards
were strongly against the agreement. I want to put that in more
perspective because, to me, that was a very significant question.

You answered by listing everybody else who was involved but

without focusing on the fact that of the six major yards who employ
95 percent of the shipbuilders in this country, the ones who
stepped up to the plate to get these negotiations going to begin

with, have done a complete about-face and are now strongly

against it.

I have to weigh what you are saying, and I respect the fact that

you know the ins and outs of all the language and the details of

the agreement, versus the six companies that hire 95 percent of the

workers and what they know about shipbuilding; and I have to

evaluate that against what you appear to know about shipbuilding.

You made a reference in your testimony to the shipyard revital-

ization plan and another comment about how we want these jobs

in the United States. So when you didn't answer the question that

related to those 95 percent of the shipbuilding jobs, that got my at-

tention.

But something else got my attention and I don't mean to person-

alize it, because this goes beyond you and your office, but if we are

going to look at what is really going to produce jobs, it is steel on
the water, it is what are we going to produce in terms of ships in

this country. If I have to measure the real commitment, if you will,

of this administration to maritime shipbuilding, then I have got no
choice but to evaluate it against its commitment to naval shipbuild-

ing. As I said earlier, we have been presented with two shipbuild-

ing budgets last year and this year that represent the lowest level

of shipbuilding of any budget in 60 years.

You mention in your testimony growth and demand for U.S. mili-

tary commercial vessels is expected to be small. I will focus, for in-

stance, on the growth and demand for U.S. military vessels and the

fact that we again received a budget calling for three ships when
any conservative estimate recognizes that we need at least 8 to 10

new ships a year just to maintain the reduced level of force that

has been called for in the Bottom-Up Review, 346 ships.

I have to say for the record that if I look at what the administra-

tion says and compare it to what it does, then I have to say that

I think the six American Shipbuilding Association [ASA] yards who
employ 95 percent of the workers are entirely justified in their seri-

ous misgivings about whether or not this agreement is going to do
what it says it is going to do. I think that is the way we have to

evaluate it in terms of whether you really mean what you are say-

ing.

When I look at it in terms of steel on the water, I have to say
this administration has zero commitment to the issues of shipbuild-

ing.

37-761 97-4
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Ms. HiLLMAN. If I could try to answer as much as I can in terms
of your concerns, first, I would note that it should be very clear
that this agreement does not affect any vessels that are produced
for military purposes. It has no relationship to and does not af-

fect

Mr. LONGLEY. If I could interject, I am saying that if the Admin-
istration is truly committed to shipbuilding and if it really knows
what it is doing, not just the public relations [PR] and news con-
ferences, but what it takes to get ships built, to get steel on the
water—and I look at the naval shipbuilding budget, not only do we
see a 60-year low in terms of administration requests, and I meas-
ure this in terms of what the administration says it wants to see

—

if it says it wants to see shipbuilding jobs and ships on the water,
why would we not only be given the request we are being given.
No. 1, but No. 2 is, we go through the process a week or two ago
where we have private meetings with the administration to basi-
cally tell us how to add to their budget because they haven't given
us what they need, requests for what they need.
Ms. HiLLMAN. I guess in commenting I would note that this

agreement does not affect military vessels. To the extent that it af-

fects commercial vessels, approximately 90 percent of the commer-
cial vessels are produced in yards other than the six naval-oriented
yards, so the agreement is really directed at commercial shipbuild-
ing. The vast majority of that shipbuilding production is currently
done in yards other than those specific six. So the trade, and those
are the kinds of commercial shipyards that I referred to that are
in support of this agreement and are in support of this legislation

would be those producing the majority of the commercial ships.

Mr. LoNGLEY. I ask unanimous consent for another 30 seconds.
That may be well and good, but we are advised that 95 percent

of the jobs are in those six yards.
Ms. HiLLMAN. Obviously, I understand; and those are largely re-

lated to the production of military vessels which this agreement is

not intended to address and does not address.
Mr. Bateman. But it is not without significance that these six of

the larger major shipbuilding entities are the only entities that
build naval combatants and that is what this discussion and this

national security implication is about.
Mr. Taylor.
Mr. Taylor. Thank you, Mr. Chairman.
Ms. Hillman, I have heard you say at least twice that this does

not affect the Department of Defense [DOD] as if the administra-
tion has been a champion of American shipyards building American
ships for the fleet. I would like to remind you that this Congress
had to pass language to the Fleet Modernization Act that required
ships to be built in America over the objections of the President.
I would also remind you that this Congress, particularly this com-
mittee, has had to pass language in the defense authorization bill

every year to require that those ships that are in the budget are
made in America. So please do not try to lead anyone to believe

that the administration has been supportive of American ship-

yards.
As Mr. Longley pointed out, the folks you pretend to be helping

with this legislation, that represent 90 percent of all the shipyard



59

workers and therefore 90 percent of all the suppliers and therefore

90 percent of all the people in America affected by this, are against
what you are trying to do. I want that stated for the record.

I also want to clear up for the record that you have not been a
friend of the DOD because we have had to pass language to the
contrary to keep you from outsourcing ships that are paid for with
American tax dollars, including one that in all probability will be
named after the late Commerce Secretary Brown.
Mr. Bateman. Mrs. Fowler.
Mrs. Fowler. I want to reiterate what Mr. Pickett asked you,

that July 15, 1996, if all this is approved, is the date upon which
these unfair foreign subsidies will be terminated; and therefore you
can begin to see impact there. Is that correct?

Ms. HiLLMAN. That is correct.

Mrs. Fowler. There seem to be strong differences of opinion
whether this is a good or bad agreement. All agreements are prod-

ucts of compromise, so I don't think anyone can expect to have a
perfect agreement; but how did this agreement stack up against
other international rules governing subsidies, the shipbuilding in-

dustr/s objectives going into and during these negotiations, and
what exactly are the enforcement mechanisms for monitoring and
making sure that these countries are going to terminate their for-

eign subsidies?

That is a three-part question.

Ms. HiLLMAN. First, let me respond on the issue of subsidy dis-

ciplines.

We believe that this agreement provides the most comprehensive
subsidy discipline that has ever been negotiated for any particular

product sector. It is tougher than the World Trade Organization
[WTO] subsidy agreement, which requires a finding of material in-

jury as well as a finding of a specific subsidy. Under the shipbuild-

ing agreement, if approved, the mere existence of a subsidy is suffi-

cient to raise a complaint under the dispute settlement mechanism
and apply the sanctions if there has been a subsidy verified. So the
disciplines on subsidies are very, very rough and enforcement
mechanisms are very good.

Second, on the issue of how well did we do in terms of meeting
objectives of the industry, as I mentioned, the entire negotiation
was conducted with constant consultations with our industry and
really stemmed from their very specific allegations laid out in a
section 301 petition in which they very precisely outlined all of the
subsidy practices of all of the foreign governments that are major
shipbuilders, that they felt were causing them to be at an unfair
competitive advantage. They very specifically said these subsidies
were what was causing them their problems. And we have com-
pared where we did end up with this agreement versus where were
their complaints.
That analysis shows very clearly that the agreement gets rid of

every subsidy complained about by the industry in its petition with
the exception of two, and those were a subsidy for domestic fishing

fleets and a worker assistance program that is exclusively for the
benefit of redundant workers.
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With those two exceptions, two out of a very long hst, we were
able to achieve the elimination of all of the other subsidies that the
shipbuilding industry complained about.
Our bottom line comes down to, at the end of the day, is this a

good trade for us and will it result in a more competitive U.S. ship-
building industry and more opportunities for our U.S. shipbuilding
industry to compete abroad? We think clearly the answer is yes.
Right now our subsidies are at a level of $50 million. The rest

of the world's are up to $2 or $3 or $4 billion. If all of us are com-
ing down to nothing, we are giving up far, far less than the rest
of the world is giving up in terms of how much they subsidize their
production; and it is those subsidies that our industry has said are
the problem, preventing them from being competitive in the world
market.
So if we can get rid of those subsidies we believe we will leave

our shipbuilding industry in a much better position in order to
compete and gain market share in the world marketplace.
Mrs. Fowler. On total enforcement and the discipline, so July 15

they are supposed to end their foreign subsidies; you discover on
September 1 that some have not. If there is a long process, during
that time they can continue subsidizing while you go through hear-
ing after hearing and determining what to do; meantime they are
subsidizing their shipyards while we do our part and cut down.

I am a little concerned with that sort of balance because we
sometimes get into these procedures whereby they can be ongoing
for a long time.
Ms. HiLLMAN. No. The way the agreement is structured would

allow much swifter justice, if you will, than we have been able to
achieve by any other method, in part because of the lack of the en-
tire process on the material injury end and in part because of the
way the dispute settlement provisions were written. It was in-

tended to address your concern, to make sure that there was not
a long, drawn out procedure during which the other side subsidized
unfairly.

We think the dispute settlement mechanism will be both quicker
and more effective than any discipline procedure we have been able
to negotiate previously.
Mrs. Fowler. Thank you.
Thank you, Mr. Chairman.
Mr. Bateman. Thank you. The agreement, like the Lord, giveth

and taketh.

One of the things you extolled it giveth is the dispute settlement
mechanism, the enforcement provisions. That becomes heartening
on one hand, but not in the context of the Jones Act. If the dispute
resolution and the disciplines and the sanctions are so immediate
and can be put in place, then the agreement, by its terms, makes
the Jones Act after 2 or 3 years a presumptive violation of the
agreement.

It seems to me that we have gotten ourselves into the soup if we
care about the Jones Act.

Mr. Phillips. Thank you. I will try to address those concerns.
First, I would reiterate that the Jones Act home build require-

ments are exempted from the agreement, so there is no way that
you can find that this results in a violation of the agreement. In
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that sense, the Jones Act would not be subject to the normal dis-

pute settlement procedures under the agreement.
There is a special procedure that is set up which was aimed at

dealing with the concerns of others that the Jones Act production

and deliveries might be such as to undermine the agreement; but

in those instances, the worst that can be done is that the complain-

ing country might be authorized to set aside some portion of its

own markets and not allow Jones Act shipbuilders to sell to that

market. But there can be no finding that there is a violation and
no obligation to change the Jones Act under the agreement.

I would add that we are only talking in terms of home build. The
agreement has no implications whatsoever for the other aspects of

the Jones Act, the cabotage laws.

Thank you.

Mr. Bateman. With that, I think we had best suspend in order

to hear the members of the third panel. We thank you very much
for being here and we may have specific questions to raise for the

record.

Ms. HiLLMAN. We would be delighted to answer them Mr. Chair-

man. Thank you for this opportunity to appear before you.

Mr. Bateman. Thank you.

The remaining panel consists of R.T.E. Bowler III, president of

the American Shipbuilders Association; Mr. Albert Bossier, presi-

dent and CEO, Ayondale Industries; Mr. Thomas P. Jones, vice

president of Atlantic Marine; Mr. George R. Duclos, president of

Gladding-Hearn; Mr. Ande Abbott, director, Washington Oper-

ations, International Brotherhood of Boiler Makers; and Mr. Peter

J. Finnerty, vice president. Public Affairs of Sea-Land Services, Inc.

Welcome, and thank you for being here. I have been advised that

Mr. Bossier has an early plane, and to accommodate him I will ask
that he provide us with his statement first, and then we will pro-

ceed in the order that I originally introduced the panel.

STATEMENT OF ALBERT BOSSIER, PRESIDENT AND CEO,
AVONDALE INDUSTRIES, INC.

Mr. Bossier. Thank you, Mr. Chairman for your consideration,

and members of the panel. As president and chief executive officer

of Avondale Industries of New Orleans, LA, I appreciate this oppor-

tunity to state my very strong objections to this OECD shipbuilding

agreement and to its implementing legislation.

Avondale Industries was founded in 1938. We are an employee-

owned company, and we are the largest private employer in the

State of Louisiana. The livelihood of more than 6,000 men and
women and their families depends directly upon Avondale Indus-

tries. In these times of scarce Navy shipbuilding opportunities, it

is essential for Avondale to win commercial contracts to sustain our

current work force, the very work force needed to meet present and
future Navy shipbuilding demands.
Our company has made tremendous strides in improving its com-

mercial shipbuilding competitiveness. We have made major facility

investments in the last 2 years, we have improved our manufactur-
ing techniques, and we are aggressively pursuing commercial con-

tracts. Our company actions combined with those of this committee
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and Congress as a whole have made possible a rebirth in commer-
cial shipbuilding in this country.

In fiscal year 1994, this committee enacted the National Ship-
building Initiative. The cornerstone of this legislation was a revital-

ized and amended title XI Ship Loan Guarantee Program. As you
know, title XI is a government loan guarantee for commercial ships
built in the United States for domestic coastwise trade and export
markets. The guarantee covers 87 V-z percent of a 25-year loan com-
mitment. This program was key to enabling American heavy lift

shipping companies to secure the needed financing for the construc-

tion of four double-hulled forebody tankers in our shipyards. This
work represents as many as 1,000 jobs for our employees. In fact,

today, this past week, we launched the first of those four vessels,

and we have in excess of 980 employees working on that contract

at this time.

In addition to the direct people working at Avondale Shipyards,
this contract has generated an additional 2,500 to 3,000 jobs
throughout our economy. The American heavy lift tankers will

serve the U.S. coastal trade very shortly.

Title XI in its present form is also the key for other construction

potentials we are currently discussing with other shipping compa-
nies. In fact, we have signed a contract with another major shipper
to produce four 42,000-ton double-hulled product tankers by the

year 2000. Construction will begin on them in early 1998.

In 1994, we had no commercial work whatsoever. After the en-

actment of the National Shipbuilding Initiative in 1995, we con-

tracted for almost $400 million of Jones Act-type work, which
would not have been possible had the title XI loan guarantee pro-

gram not been modified.

Another act of Congress that has contributed to the rebirth of

U.S. commercial shipbuilding was the passage of the Oil Pollution

Act of 1990. This law requires that all oil tankers calling in U.S.

waters have environmentally safe double hulls by the year 2015. It

also requires that U.S. single-hulled tankers be retired on an an-

nual phaseout schedule between 1995 and the year 2010. Oil Pollu-

tion Act [OPA] 90 has created a double-hull construction market
for U.S. shipbuilders, especially for tankers serving our domestic
coastwise trade called the Jones Act. Under the act these ships

must be built in the United States and owned and operated by U.S.

citizens.

United States shipowners, however, cannot meet the double hull

requirements of this law without the ability to secure financing for

their customers. This is where title XI is absolutely essential in its

current form. Our American Heavy Lift contract was a direct result

of the Oil Pollution Act of 1990 and the title XI financing with the

25-year amortization.
This OECD agreement guts the title XI program and will also

lead to repeal of the Jones Act through market forces, if not by the

terms of the agreement itself. Without the ability for shipowners to

secure financing for double-hulled ship construction in the United
States, there will not be sufficient U.S. -built, U.S.-operated double-

hulled tankers in the year 2000 time frame to meet our domestic
oil transportation demands.
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When demand exceeds supply, I seriously doubt Congress will re-

peal the OPA-90 law requiring environmentally safe double hulls.

Politics as they are, the more logical action would be for Congress

to waive or repeal the U.S. -build and U.S.-operating requirements

for double-hulled ships in our domestic trades.

Let me give an example of what this means for our country. If

it were not for U.S. shipyards working around the clock to activate

mothballed old ships in our Ready Reserve Force, and if it were not

for the trained mariners who are employed in the Jones Act trade

to man these ships, we never would have been able to get our

heavy mechanized armored divisions to the Persian Gulf in 6

months. Even though 6 months is too long a time, could you imag-
ine what the outcome of the Persian Gulf war could have been if

we did not have the Jones Act as a safety net for meeting this war
sealift operation?
Tom Bowler will speak shortly to specific restrictions placed on

the Jones Act in this trade agreement, and I will not cover these

at this time.

In summation, let me state that the National Security Commit-
tee and Congress has a vested interest in seeing this trade agree-

ment renegotiated. It will not end foreign government subsidies. It

will, however, kill Avondale's and other U.S. shipbuilders' recent

success in the commercial shipbuilding market. This, combined
with the loss of the Jones Act, will have grave implications on the

future defense security of the country. The U.S. cannot afford to

lose another major shipbuilder and still have the capacity to meet
the future and current Navy shipbuilding needs. Yet Navy ship-

building alone cannot sustain our already diminished shipbuilding

industrial base throughout its cyclical lows and highs.

I plead with each of you to look beyond the philosophical rhetoric

extolling the virtues of each and every trade agreement. I plead

with you to recognize just how serious this agreement is for the fu-

ture of not only our industry, but our country.

Thank you very much.
Mr. Bateman. Thank you, Mr. Bossier. We appreciate your will-

ingness to be here and to present your point of view.

[The prepared statement of Mr. Bossier follows:]



64

TESTIMONY OF MR. ALBERT L. BOSSIER, JR.

PRESIDENT & CEO, AVONDALE INDUSTRIES, INC.

ON H.R. 2754

LEGISLATION IMPLEMENTING OECD SHIPBUILDING AGREEMENT

May 22, 1996

Thank you, Mr. Chairman, and members of the Panel. As President and

CEO of Avondale Industries of New Orleans, Louisiana, I appreciate this

opportunity to state my strong objections to this OECD shipbuilding agreement

and to its implementing legislation.

Avondale Industries was founded in 1938. We are an employee-owned

company, and we are the largest private employer in the state of Louisiana. The

livelihood of more than 6,000 men and women, and their families, depends

directly on Avondale. In these times of scarce Navy shipbuilding opportunities,

it is essential for Avondale to win commercial contracts to sustain our current

work force — the very work force needed to meet present and future Navy

shipbuilding demands.

My company has made tremendous strides in improving its commercial

shipbuilding competitiveness. We have made major facility investments, we have

improved our manufacmring techniques, and we are aggressively pursuing

1
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commercial contracts. My company's actions, combined with those of this

Committee, and Congress as a whole, have made possible a rebirth in

commercial shipbuilding in this country.

In fiscal year 1994, this Committee enacted the National Shipbuilding

Initiative. The cornerstone of this legislation was a revitalized and amended Title

XI Ship Loan Guarantee Program. Title XI is a government loan guarantee for

commercial ships built in the U.S. for the domestic coastwise trade and the

export market. The guarantee covers 87.5 percent of a 25-year commercial loan.

This program was key to enabling American Heavy Lift Shipping Company to

secure financing for the construction of double-hulled forebodies for four tankers

in my shipyard. This work represents as many as one thousand jobs for our

employees, and it will generate an additional 2500 to 3000 jobs throughout the

economy. These American Heavy Lift tankers will serve the U.S. coastwise

trade.

Title XI, in its present form, is also the key for other construction

potentials we are currently discussing with other shipping companies.

Another Act of Congress that has contributed to the rebirth of U.S.

commercial shipbuilding is passage of the Oil Pollution Act of 1990 (OPA-90).

This law requires that all oil tankers calling in U.S. waters have environmentally

2
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safe double hulls by the year 2015. It also requires that U.S. single-hulled

tankers be retired on an annual phase-out schedule between 1995 and the year

2010. OPA-90 has created a double-hull construction market for U.S.

shipbuilders — especially for tankers serving our domestic coastwise trade, called

the Jones Act. Under the Jones Act, these ships must be built in the United

States and owned and operated by U.S. citizens.

U.S. shipowners, however, cannot meet the double hull requirement of this

law without the ability to secure financing. That is where Title XI is absolutely

essential. Our American Heavy Lift contract was the result of both OPA-90 and

Title XI.

This OECD agreement guts the Title XI program. It will also lead to the

repeal of the Jones Act through market forces, if not by the terms of the

agreement itself. Without the ability for shipowners to secure financing for

double hull ship construction in the United States, there will not be sufficient

U.S. -built, U.S. -operated double-hulled tankers in the year 2000 time frame to

meet our domestic oil transportation demands. When demand exceeds supply, I

seriously doubt Congress will repeal the OPA-90 law requiring environmentally

safe double hulls. Politics as they are, the more logical action would be for

Congress to waive or repeal the U.S. -build and U.S. -operating requirement for

3



67

double-hulled ships in our domestic trades.

Let me give an example of just what this may mean for our country. If it

were not for U.S. shipyards, working around the clock to activate mothballed old

ships in our Ready Reserve Force, and if it were not for the trained mariner pool

employed in the Jones Act trade to man these ships, we would never had been

able to get our heavy mechanized Army divisions to the Persian Gulf in six

months. Six months is far too long. Can you imagine what the outcome of the

Persian Gulf War could have been if we did not have the Jones Act as a safety

net for meeting this war sealift operation?

Tom Bowler has already spoken to the specific restrictions placed on the

Jones Act in this trade agreement, and to the deficiencies of this agreement in

disciplining foreign shipbuilding subsidy practices. I will not repeat these

shortcomings, but will echo my concerns of those voiced by Mr. Bowler.

In summation, let me state that the National Security Committee, and

Congress, has a vested interest in seeing this trade agreement renegotiated. It

will not end foreign government subsidies. It will, however, kill Avondale's, and

other U.S. shipbuilders', recent successes in the commercial shipbuilding market.

This, combined with the loss of the Jones Act, will have grave and irreversible

implications on the future defense security of our country. The U.S. cannot

4
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afford to lose another major shipbuilder and still have the capacity to meet Navy

shipbuilding needs. Yet, Navy shipbuilding alone cannot sustain our already

diminished shipbuilding industrial base throughout its cyclical lows and highs.

I plead with each of you to look beyond the philosophical rhetoric extolling

the virtues of each and every trade agreement. I plead with you to recognize just

how serious Ihis agreement is for the fumre of not only our industry, but our

country. Thank you.
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Mr. Bateman. At this time I recognize Mr. R.T.E. Bowler, presi-

dent, American Shipbuilders Association.

STATEMENT OF R.T.E. BOWLER III, PRESIDENT, AMERICAN ,

SHIPBUILDERS ASSOCIATION

Mr. Bowler. I appreciate this opportunity to testify on behalf of

the American Shipbuilding Association. ASA is the national trade
association representing the six largest U.S. shipbuilders, employ-
ing over 90 percent of the U.S. workers engaged in shipbuilding,

and that is based on Maritime Administration [MARADl figures at

the end of 1995. Our industry accounts for 300,000 American jobs
in the shipyards and the industries that supply them. Ninety-eight
percent of the Navy shipbuilding budget is expended on ships built

in these six shipyards.
It is with a degree of irony I am representing these six ship-

yards, and these six shipyards are the ones that financed and filed

the original section 301 trade petition, and it is these shipyards
that now stand in opposition.

This agreement is not called the OECD ship operators agree-

ment, the OECD port operators agreement, the OECD second tier

shipyard agreement. It is the OECD shipbuilding agreement, and
the shipbuilders that wanted it are now the ones that oppose it.

Up until 1981, ASA shipbuilders had a long and proud history

in building commercial ships. From the 1950's to the 1970's, U.S.
shipyards delivered an average of 19 commercial ships per year
and 20 Navy ships per year. This combination of commercial and
Navy shipbuilding helped offset the cyclical balance in both mar-
kets and keep this core industrial capability in existence.

As we said, we clearly and strongly oppose the enactment of H.R.
2754 as reported by the House Ways and Means Committee. We
have a twofold objection. First, this agreement fails to meet the ob-

jective of eliminating foreign shipbuilding subsidies, and it will

bring to a screeching halt the recent resurgence of commercial
shipbuilding in this country.
We have talked about foreign governments using a restructuring

loophole in the agreement to justify large subsidies to their ship-

yards. Many of those have been touched on. I will touch on one.

Spain was, of course, granted $1.4 billion for supposedly worker
retraining restructuring. They publicly announced that half of that,

$723 million, was meant to modernize its existing shipyards with
no closure of facilities. Mr. Chairman, you have touched on the lack
of information about the French $480 million deal. We, too, wait
anxiously for that long-term action item to be answered.
We have talked about the injurious pricing mechanism. We feel

the injurious pricing mechanism, which is meant to discipline the
selling of ships below their cost of production, will be ineffective in

stopping the dumping practices of South Korea and Japan. These
two countries build 60 percent of the world's ships. Under this pro-

vision U.S. shipbuilders would only have standing to file an anti-

dumping case if the ship were purchased by a U.S. citizen. Since
the number of U.S. shipowners has been declining rapidly over the
past 20 years, U.S. shipbuilders would have no recourse against
dumping of the vast majority of the ships on the market. Even Eu-
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ropean shipbuilders acknowledge that the agreement is essentially
meaningless in that area.

Attached to my statement is an article from Lloyd's List citing
shipbuilders' feeling about the injurious pricing mechanism.
We have also touched on another glaring loophole in the agree-

ment: The absence of China as a party to this agreement. China
is now targeting shipbuilding, just as Japan did in the 1960's,
South Korea did in the 1970's. Japan in the past 5 years has
soared from percent to 4 percent of the shipbuilding market, and
some Korean yards are now linking up with Chinese yards, we feel,

to bypass the agreement.
While ineffective in stopping foreign subsidies, this agreement

will terminate with prejudice the recent resurgence of commercial
shipbuilding in this country. ASA shipbuilders are once again
building large oceangoing commercial ships for export. Newport
News Shipbuilding is building four double-hulled oil tankers for a
Greek shipping company, the first U.S. ship export order in more
than 35 years. We are also building environmentally safe double-
hulled oil tankers for the domestic market in accordance with the
Oil Pollution Act of 1990. Currently nine ships are on order, and
that would not have happened without the title XI Ship Loan
Guarantee Program as amended by this committee in fiscal year
1994.
Mr. Bossier talked about the change in the terms, and believe

me, if you talk to the shipbuilders that signed these deals, that
would not have happened without the current terms of title XI.

Also attached to my statement is a letter from Navy Assistant
Secretary John Douglass confirming the benefit of the title XI pro-
gram in securing commercial shipbuilding orders and the contribu-
tion of this work in maintaining an essential Naval shipbuilding in-

dustrial base.

Perhaps most troublesome is the impact this agreement may
have on defense shipbuilding programs. We heard Ambassador
Hillman say that this was not meant for military programs. Appar-
ently the Department disagrees. As Mr. Taylor said, this committee
has supported commercial ships being built in the United States
with national defense features for DOD sealift. The National De-
fense Features [NDF] program is designed to provide DOD with a
fleet of active dual-use fully-manned ships to meet surge sealift re-

quirements in an emergency. According to the DOD, an NDF pro-

gram is two to three times more cost-effective for the government
than operating and maintaining a fleet of ships in a layup status.

In April of this year, the Military Sealift Command issued this

presolicitation request to industry. It states that this defense pro-
gram must not violate the OECD shipbuilding agreement.

In our view, it is an extremely dangerous precedent to allow po-
tential defense procurements to be subjected to commercial trade
agreements. An NDF program, much like the Marine Corps
prepositioning ship program of the mid-1980's, will allow DOD to

maximize commercial procurement practices by contracting with
commercial ship operators to minimize military specifications, opti-

mize cost-effectiveness of ship operations, while meeting the Navy's
noncombatant ship requirements.
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A 1996 report by the Marine Board of the National Research
Council, which was just published 2 weeks ago, entitled "Shipbuild-

ing Technology and Education," recommends that the single most
important step the U.S. Government could take to help the U.S.
shipbuilding industry to return to commercial shipbuilding would
be to use these very procurement approaches for cost-effectively ac-

quiring noncombatant ships for DOD. No one in this association

thinks that this Government is going to give direct subsidies to the
shipbuilding industry, but here is a way, by meeting cost-effectively

DOD requirements, but yet building commercial ships, that is the
kind of transition period this industry needs, and this agreement
will impede DOD's ability to use these creative and cost-effective

approaches, just as we saw in this presolicitation request.

This agreement also jeopardizes the Jones Act. We have talked

a lot about that today. The only thing I will say on that is there
is a 200,000-ton limit, and some have said this industry will never
achieve that in the Jones Act. Some say in 1998 alone Newport
News shipbuilding will deliver five double-hulled oil tankers for the
Jones Act trade. Those five ships will total 142,000 gross tons. In
all likelihood, the rest of our industry will, in fact, make up the
rest of the 50,000 tons, and we will breach that cap.

But as the Trade Representative said, by 1999 the tonnage caps
are taken off anyway, and we feel that this does put the Jones Act
at risk, and certainly to the extent that these shipbuilders are
going to be successful in commercial shipbuilding in the inter-

national market is the extent that the Jones Act will be put at risk.

If we never build another ship for export, we will never hear an-
other word about it.

U.S. trade negotiators also agreed to retain the Capital Construc-
tion Fund with the caveat that the moneys deposited into these
funds prospectively could be used to construct ships in foreign ship-

yards. The Capital Construction Fund [CCF] is a program which
allows U.S. citizen shipowners to accrue tax-deferred savings pro-

vided the moneys is used for the construction of ships in the United
States. H.R. 2754 would retain the CCF, but would repeal the U.S.
build requirement. This agreement will in effect put the U.S. tax-

payer in the business of subsidizing ship construction in foreign

yards, which will continue to be subsidized by their own govern-
ments under the terms of this agreement. What is wrong with this

picture?

Our industry continues to support the goal of a meaningful and
effective international agreement that truly eliminates foreign sub-
sidies. Such an agreement, however, cannot drive a stake into the
heart of a resurgent commercial shipbuilding in this country. If

ASA shipbuilders are denied the opportunity to build commercial
ships, the defense industrial base of this country will suffer irrep-

arable harm. This country cannot afford, as Mr. Bossier said, to

lose any more of its already diminished shipbuilding industrial

base and still meet future Navy shipbuilding and contingency re-

quirements.
In closing, this agreement is a bad deal for the U.S. taxpayer, for

the U.S. shipbuilder, and for the national defense of the United
States. I am confident that this committee, which is tasked with
the oversight of our Nation's security, will recognize the inadequacy
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of this agreement and its implications to the future of our industry
and this Nation. We look to your leadership in rejecting this agree-

ment.
I have attached several recommended amendments for the com-

mittee's consideration. These should provide U.S. trade negotiators

with sufficient latitude and leverage to bring home a more equi-

table agreement for U.S. shipbuilders.

Thank you for you time and consideration for this legislation,

which will determine the fate of commercial shipbuilding in our
country.
Mr. BateMAN. Thank you.
[The prepared statement of Mr. Bowler follows:]
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TESTIMONY OF MR. TOM BOWLER

PRESroENT, AMERICAN SfflPBUILDING ASSOCIATION

BEFORE HOUSE NATIONAL SECURITY COMMITTEE

ON H.R. 2754

IMPLEMENTING OECD SfflPBUILDING AGREEMENT

May 22, 1996

Mr. Chairman, Members of the Panel, thank you for this opporttanity to

testify on behalf of the American Shipbuilding Association (ASA) on legislation

implementing an OECD Shipbuilding Trade Agreement. ASA is the national

trade association representing the six largest U.S. shipbuilders employing over 90

percent of the U.S. workers engaged in shipbuilding, and the largest private

employers in five states. Our industry accounts for over 300 thousand American

jobs in the shipyards and in the industries which supply them. Ninety eight

percent of the Navy shipbuilding budget is expended in these six shipyards.

ASA shipbuilders also share a long and proud history of building large,

commercial oceangoing ships. The combination of Navy and commercial ship

construction, through the cyclical highs and lows of both markets, has sustained

this core shipbuilding industrial capability. The following chart depicts the

number of commercial and Navy ships built by every ASA shipyard throughout

1
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their history.

Numbers of Commercial &
Navy/C.G. Ships Built (Over 1 ,000 dwt)

Avondale BIW ISI NASSCO NNS"

**
Includes General Dynamics Quincy Shipyard

* Includes 240 ships built at North Carolina Shipbuilding

ASA strongly opposes enactment of H.R. 2754 as reported by the House

Ways and Means Committee. Our industry's opposition to this agreement is

twofold. First, it fails to meet the objective of eliminating foreign government

shipbuilding subsidies, and secondly, it will bring to a screeching halt the recent

resurgence in commercial shipbuilding in our shipyards. -
'' ^'^'-i
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Foreign governments are using a "restructuring" loophole in the agreement

to justify large subsidies to their industries, particularly in the area of shipyard

modernization. For example, Spain is spending $723 million to modernize its

existing shipyards ~ with no closure of facilities. France would not sign the

agreement until it was granted "restructuring" authority for a $480 million

program. West German shipyards, such as Bremer Vulkan, have been accused

of skimming hundreds of million in subsidies grandfathered under the agreement

for former East German shipyards for building ships in West German yards.

The "injurious pricing" mechanism, intended to discipline the selling of

ships below their cost of production, will be ineffective in stopping the dumping

practices of South Korea and Japan. These two countries build 60 percent of the

world's ships. Under this provision, U.S. shipbuilders would only have standing

to file an anti-dumping case if the ship were purchased by a U.S. citizen. Since

the number of U.S. shipowners has been declining rapidly over the past 20 years,

U.S. shipbuilders would have no recourse against dumping of the vast majority of

ships on the market. Even European shipbuilders acknowledge that the

agreement is essentially meaningless in this area. (Attached to my statement is a

LLOYD'S LIST article on this subject)

Another glaring loophole is the absence of China as a party to this

3



agreement. China is now targeting shipbuilding as a means to develop its

industrial economy, just as Japan and South Korea did in the late 1960's and late

1970's, respectively. In the past five years, China has soared from zero to a four

percent market share. ,.,,,

While ineffective in stopping foreign subsidies, tiiis agreement will

terminate the recent resurgence of commercial shipbuilding in this country. ASA

shipbuilders are once again building large oceangoing commercial ships for

export. Newport News Shipbuilding, for example, is building four double-hulled

oil tankers for a Greek shipping company -- the first U.S. ship export order in

more than 35 years. We are also building environmentally safe double-hulled oil

tankers for the domestic market in compliance with the Oil Pollution Act of 1990.

These orders, totaling 13 ships, would not have happened without the Title XI

Ship Loan Guarantee Program as amended by this Committee in FY '94. This

agreement guts this program. It changes the terms from a 25-year guarantee

covering 87.5 percent of the loan to a 12-year guarantee of 80 percent of the

loan. Attached to my statement is a letter from Navy Assistant Secretary John

Douglass confirming the benefit of the Title XI program in securing commercial

shipbuilding orders and the contribution of this work in maintaining the essential

Navy shipbuilding industrial base. .; .

4
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Equally troublesome is the impact this agreement may have on defense

shipbuilding programs. This committee has supported commercial ships being

built in the U.S. with national defense features (NDF) for DOD sealift. The

NDF program is designed to provide DOD with a fleet of active dual-use, fully

manned ships to meet surge sealift requirements in an emergency. According to

DOD, an NDF program is two to three times more cost-effective for the

government than owning and maintaining a fleet of ships in lay-up status. In

April of this year, the Military Sealift Command issued an NDF pre-solicitation

to industry. This pre-solicitation states that this defense program must be

structured in such a fashion as to not violate this OECD shipbuilding

agreement.

It is an extremely dangerous precedent to allow potential defense

procurements to be subjected to commercial trade agreements. A NDF program,

like the Marine Corps prepositioning ship program of the mid-1980's, will allow

the Navy to maximize commercial procurement practices by contracting with

commercial ship operators to minimize military specifications, optimize cost-

effectiveness of ship operations, while meeting the Navy's non-combatant ship

requirements. A 1996 report by the Marine Board of the National Research

Council recommended that the most important step the U.S. government could

5
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take to help the U.S. shipbuilding industry to return to commercial shipbuilding

would be to use these very procurement approaches for cost-effectively acquiring

non-combatant ships for DOD. This agreement will impede DOD's ability to use

these creative and cost-effective procurement approaches.

This agreement also jeopardizes the Jones Act. The Jones Act requires that

ships carrying cargo between two U.S. ports be U.S. -built, -owned, and -

crewed. The U.S. Trade Representative maintains that this agreement has no

impact on the Jones Act. The chief European Union trade negotiator says

otherwise ~ and I quote:

"One of the Union's key negotiating priorities was to achieve binding

limitations on legislation protecting domestic US shipping. ...The Jones

Act has already been 'grandfathered' under the Uruguay Round, but the

new OECD agreement will severely limit its scope, in the following way:

During the first three years of the agreement, US shipyards enjoying the

benefits of the Jones Act will be exposed to "responsive measures" by

other participants on ships they seek to deliver once the threshold of

200,000 gross tonnes a year has been exceeded. This is a single threshold

which applies to all US shipyards which in that specific year have taken

orders under the Jones Act. For example, a shipyard benefiting from the

6
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Jones Act could face a surcharge when bidding for a contract put out to

tender by a foreign country.

After three years, this 200,000-tonne threshold would no longer apply,

meaning that all companies benefiting from the Jones Act could become

exposed to countermeasures under the assumption that their production

undermines the balance of the agreement. In the same way a country could

withdraw the US GATT related tariff concessions on other products up to

an equivalent level.
"

In 1998 Newport News Shipbuilding will deliver five double-hulled

tankers, totaling 142,000 gross tons, for the Jones Act trade. This delivery,

combined with others for self-propelled vessels over 100 tons, will in all

likelihood result in a breach of the cap in 1998. By 1999, it won't matter how

many tons are delivered before penalties, including GATT concessions, can be

levied on U.S. shipbuilders and other industries. Such countermeasures will

create large constituencies seeking repeal of the Jones Act. Mr. Bossier will

address the Jones Act further in his testimony and its ramifications to our

Nation's security.

7
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The U.S. negotiators also agreed to retain the Capital Construction Fund

(CCF) with the caveat that monies deposited into these funds prospectively could

be used to construct ships in foreign shipyards. The CCF is a program which

allows U.S. citizen shipowners to accrue tax-deferred savings provided the

monies are used for the construction of ships in the United States. H.R. 2754

would retain the CCF, but repeal the U.S. build requirement. This agreement

will in effect put the U.S. taxpayer in the business of subsidizing ship

construction in foreign yards, which will continue to be subsidized by their own

governments under the terms of this agreement.

Our industry continues to support the goal of a meaningful and effective

international agreement that truly eliminates foreign subsidies. Such an

agreement, however, cannot drive a stake into the heart of resurgent commercial

shipbuilding in this country. If ASA shipbuilders are denied the opportunity to

build commercial ships, the defense industrial base of this country will suffer

irreparable harm. This country carmot afford to lose any more of its already

diminished shipbuilding industrial base, and still meet future Navy shipbuilding

and contingency requirements.

This agreement is a bad deal for the U.S. taxpayer, for the U.S.

shipbuilder, and for the national defense of the United States. I am confident

8
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that this committee, which is tasked with the oversight of our Nation's security,

will recognize the inadequacies of this agreement and its implications to the

future of our industry and this nation. We look to your leadership in rejecting

this agreement. I have attached several recommended amendments for the

Committee's consideration. These should provide U.S. trade negotiators with

sufficient latimde and leverage to bring home a more equitable agreement for

U.S. shipbuilders. Thank you for your time and consideration of this legislation

which will determine the fate of commercial shipbuilding for this country.
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THE ASSISTANT seCHCTAnY OF THE NAVY

lOMNtvy P«ntag«n

WMhtngcen DC 2SMa-10M

MAY 2 1996

The Honorable Trent Lott
Scapower Subcottmittee
Oonihittee an Armed Services
IMited States Senate
Waehington, DC 20510

Dear Senator Lott:

EXiring the recent Senate Armed Services Cortmittee Seapower
Subconmittee hearing on Navy Surface Ship Programs, you requested
a review from the Navy on trie pending Maritime Reform and
Security Act legislation. I have reviewed this bill, and
strongly s^jpport the establishment of an active fleet of
militarily useful, privately owned, U.S. -flagged vessels for our
nation's defense, and provisions that strengthen our vital U.S.
maritime industrial base and Merchant Marine.

This bill is iitpartant in helping the U.S. maintain a strong
and responsive defense posture. "Inrough the anergency
Prepeireaness Program, tne Nctvy will have access to vessels during
times of war or national emergency thereby enhancing the
readiness of our seagoing fort»s.

I also view the Maritime Reform and Security Act as
inportant legislation in supporting U.S. shipbuilders. First,
the bill's preference for iivcluding U.S. -built ships and the
requirement to notify U.S. ahitijuildera of the intent to contract
for new construction work should help to promote the stability of
shipbuilders supporting the Navy. Second, the vessel eligibility
provisica:! setting limits on the age of vessels in the fleet will
contribute to new construction orders and rmintain a younger,
safer fleet. Third, the bill's provisions that facilitate use of
Title XI loan guarantees is also important to U.S. shipixiilders

.

It is paramount that U.S. shipbuilders capture a share of
the world shipbuilding metrket to help sustain the viability of
this inporteuit industry for the Navy's future eind to benefit the
Navy by reducing new conatructicxi costs. The success of U.S.
shipbuilders in conmercial markets is inextricably linked to
programs such as Title XI.
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I appreciate the croortunity to provide you with conrenta on
this itiportant maritime legislation. A Himilar letter ha« been
sent, as a courtesy, to Senator Pressler, Chairman of the
Camiittee on Oonnerce, Science, and Transportation. As always,
if I can be of any further assistance, please let me know.

Sincerely,
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)(^rd aid penalties are

flawed, says AWES
EUROPEAN ihipbuiWen hnve

expre»>cd concern ihai (he pen-

illy clauie* of itie OBCD poci

to eliminate shipbuilding jubAi-

dies may prove to b« in-

effeciuni.

Jose EMeban Perez, director

of the Aitocmtion of European
Shipbuilders (AWES), believes

the mjunous pricing mechan-
iim of the sgirement in flawed

because "you linve to go
through the product not the

producer"

He (Old Lloyd'n Lilt: "U i«

vruc tnai the atreemcnt cuvcri

80% of shipbuilding In the

world. However. cli« contribu-

tion of iivjunous pricing is not

through shipbuildin but ihlpx

"if the ship has a flag that is

not party to the ngteement you
can do nothing

"

Mr Perrz feared another
drawback to the injurious pn-
cing mechanism may be the

length of lime it takes to invest-

igate a complaint.

"The lime consumed is long-

er tluin the building time of the

vtjsel."

Even if a cumplainant is

proved correct, the company
'may have disappeared" by the

By Tony Gray

lime the verdict is delivered.

Mr Perci said a major problem
with the OECD agrwment was
that it failed to tackle the capa-

city lasue.

South Ko(«a Was doubling
capacity "knowing the market
cannot b«ar it".

He continued: "Mo«t ship-

building in future wjij be repla-

crmenl. The renljty !« that with
the capacity in the market now
it IS impoasible to secure a

balance of supply and demand
in the next few yean."

If the OECD pact was
flawed u far as Eurrjpean ihlp-

builden are concerned, thia did
not mean that they would ab-

stain from employing the

agreement for their own end*.
"We want to u»e U the in-

stant it IS in force to see if it is

valid." said.

Mr Perez tdmltied he wm
hard-pressed to find a way of
improving the pact, given the

complexity of the issues and
the nutnbcr of parties involved.

"I honestly am iKX sure what

the solution is. In {cneni. we
have supported the agreement.

"It is better than nothing If

It can stop tile tubsidieji race

maybe that is enough.

"

It still (cmained tn be <een

when the OECD pact to abolish

shipbuilding subsidies would
eater into force a.s Japnn and
(he US had still to mtify it. Mr
Perei believed Japan woulil ra-

tify the agreement if everyone

eli« did and accepted the Japa-

nese- government currently had
a genuine problem fitting the

issue into a susy schedule.

In the US. the liiue wu
more complicated. Big ship-

yards were opposed to the pact

and there was a battle in (_on-

gresi over its progress. Pro*-

pvcts for ratificatjon were nude
more cloudy by the fact that it

i* an election year in the US.

"If the agreement is not rati-

fied,' Mr Perez said, "none of
the paiticipanti will dismantle

their protection measures. The
US will not touch Title X! or

the Jones Act. .

"Ceariy. it it not logical for

the European Union to disman-

tle its own small and transpar-

ent system."
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RECOMMENDED AMENDMENTS TO H.R. 2754

• Retain Title XI Ship Loan Guarantee Program at its present terms and

conditions.

• Remove any applicability of this agreement on the Jones Act.

• Retain U.S. -build requirement of the Capital Construction Fund (CCF).

• Amend definition of military vessel to ensure that DOD non-combatant

ships and active reserve vessels are excluded from this agreement.
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Mr. Bateman. Mr. Bossier, we hate to rush you out, but when-
ever you need to leave, we will understand.
Mr. Bateman. With that, the Chair recognizes Mr. Jones.

STATEMENT OF THOMAS P. JONES, VICE PRESIDENT,
ATLANTIC MARINE, INC.

Mr. Jones. Thank you very much, Mr. Chairman.
I am here today representing my company, Atlantic Marine Hold-

ing Co. Also, I am chairman of the Shipbuilders Council of Amer-
ica, and I represent the 37 member companies of the Shipbuilders
Council, including 17 shipyards which build and repair military
and commercial vessels in the United States in a total of 44 facili-

ties in 13 States. And between our representation and American
Waterways Operations [AWO], American Waterways Operations
Small Shipbuilders Council [AWSC] shipyards, we represent about
56,000 shipyard workers in America, both repair and new construc-

tion, and this agreement, if it is put into effect, will affect subsidies
for repair shipyards around the world as well as new construction.

It is important to note that Shipbuilders Council yards are an es-

sential element of our national security. Shipbuilders Council of
America [SCA] yards have the capability, the infrastructure and
the experience to perform virtually all repair, modernizations and
alterations to all conventionally powered Navy ships. In addition,

our membership yards have the capacity to meet virtually all of the
Navy's nonnuclear new construction needs. Many of the SCA ship-

yards have in the past or are currently building Navy vessels in

addition to commercial vessels. SCA yards, therefore, represent not
only the capability to support our commercial maritime needs, but
also the capability to strongly support our Navy's needs. This
agreement will strengthen our yards and thereby support national
security requirements as well as economic security requirements of
this country since we produce most of the vessels that deal with
our inland waterway and internal communications or internal

transportation requirements. I have attached to my testimony a list

of our member companies.
I am also here representing the OECD shipbuilding agreement,

which includes a vast array of companies and trade associations

spanning virtually the entire spectrum of the maritime industry,

including vessel owners, operators, exporters, importers, ports, and
most commercial shipyards. A list of our membership is attached
to my testimony.
Mr. Chairman, before I provide the committee with the back-

ground of this issue, I want to point to a Journal of Commerce arti-

cle dated May 20, 1996, in which it is reported the European Union
plans to ask for an extension of their shipbuilding subsidies if the
United States does not ratify the OECD agreement soon. As I have
said many times in the past, the United States cannot win a sub-
sidy war. This article makes it perfectly clear that we will begin
one if we don't get on with this agreement.
The commercial shipbuilding and repair industry that I represent

is a strong industry, and it is growing. Many of their yards are at

or near capacity, producing, modernizing, repairing the vessels es-

sential to our Nation's economic and military strength. Capacity ex-
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pansion and modernization of production facilities are underway in

many of our yards.
Our yards have competed successfully in the international arena

for many years, producing both simple and sophisticated ocean-
going ships up to about 350 feet in length for foreign customers.
We have been unable to expand our markets and capture a share
of the international market for large ships not because of ineffi-

ciency or lack of capability, but solely due to foreign subsidies.

Thus the stage is set for the U.S. Congress to decide if there will

be an agreement to end shipbuilding subsidies, or if there will in

the future be a system of subsidies and profound market distor-

tions around the world which will continue to bar us and other
U.S. yards from reentering the worldwide commercial marketplace.
As I indicated in my opening comments, this agreement enjoys

broad support from many industry sectors as well as the adminis-
tration, including the DOD. I would ask that you include in the
record a copy of correspondence between Secretary of Defense Wil-
liam Perry and Senator John Breaux confirming the Defense De-
partment's opposition to shipyard subsidies and support for the
OECD shipbuilding agreement.
With all this broad support, it is fair to ask why would anyone

oppose this agreement? In point of fact, only a few shipyards, albeit

large shipyards, and their labor unions, which have heretofore done
the majority of ship construction for the U.S. Navy, vigorously op-

pose the agreement, and they do so on the following factually incor-

rect grounds:
Complaint No. 1, the agreement allows unabated subsidies to for-

eign yards for almost 4 more years. The fact is, if the Congress
passes this legislation in a timely fashion in the spring, no sub-
sidies will be allowed on ship construction contracts signed after

the effective date of July 15, 1996. Article 1, clause 1 of the agree-
ment expressly requires all party nations to eliminate all existing
subsidy measures or practices upon entry into force. For any ships
for which subsidies were committed prior to entry into force, clause
3, subparagraph 3 of the standstill provision of the agreement sets

a delivery deadline of December 31, 1998. This provision protects
against foreign countries undermining the agreement by front-load-

ing a large number of subsidy commitments for ship construction
extending far into the future.

Complaint No. 2, restructuring exemptions have been granted to

various countries in the amount of $2 billion. In fact, it is true that
exemptions have been allowed for restructuring programs in Spain,
Portugal, and Belgium, but I believe that the opposition has factu-

ally distorted the nature of the restructuring exemptions, which, in

fact, are payments to reduce capacity in those countries rather
than a continuation of subsidized ship production. In fact, these
payments aid U.S. reentry into the marketplace through the reduc-
tion of excess capacity in those countries that have subsidized their
shipyards for decades, and the transparency and enforcement pro-
visions of this agreement provide a high confidence that these sub-
sidies will be used only for the limited and specific purposes pro-
vided for in the agreement.
Complaint No. 3, continued subsidies to foreign component sup-

pliers are allowed. This is factually incorrect. Section B(2)(e) of
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sidies provided by the agreement, specifically includes, any assist-

ance to suppliers of goods and services, that is, components, to the
shipbuilding and repair industry if such assistance specifically pro-

vides benefits to that industry of a country.

Complaint No. 4, this has been discussed at length today. The
OECD agreement puts the Jones Act into serious jeopardy. My be-

lief is there is no scenario under this agreement by which the tJnit-

ed States would be required to change a single word of the Jones
Act law. Annex II, section B of the agreement provides that if the
annual construction of self-propelled seagoing Jones Act vessels of

100 tons or more exceeds a certain tonnage threshold, and if any
OECD party nation actually believes that this tonnage is disrupt-

ing the global market and can convince all other OECD signatory
nations of the same, then the only consequence of the agreement
is that the aggrieved nation may be able to impose restrictions on
Jones Act shipbuilders of an equivalent nature and magnitude in

their own nation. In other words, they have given up their equiva-
lent Jones Act. If they believe our Jones Act is disrupting the world
market, they can reinstitute a small portion of their own Jones Act
in order to protect that marketplace. That is the only penalty that
is allowed. So there is no limit on the amount of Jones Act tonnage
that may be constructed in any year. Since future Jones Act ton-

nage is not expected to exceed 200,000 tons, give or take, per year,

while annual global construction tonnage is measured in the tens

of millions of tons, the actual impact of such a restriction is nil for

all practical purposes.
I would also note that the leading Jones Act carriers and many,

many Jones Act shipbuilders, including myself, are among the most
strident supporters of this agreement.

I would also point out that merely 5 weeks before this shipbuild-

ing agreement was negotiated, this Jones Act provision that is in

the final agreement was brought by the trade representatives to

the Shipbuilders Council of America, which was then dominated by
the big six yards. The Jones Act provision was presented to the

board of directors, of which I was a member, and we were basically

given a veto over that provision. The Trade Representative said

that in order to get an agreement, we would have to have this

Jones Act provision in, was it acceptable to the Shipbuilders Coun-
cil, and without objection, without objection, a mere 5 weeks before

this agreement was signed, the Shipbuilders Council of America,
including the big six yards, agreed that it was an acceptable provi-

sion. I wonder what changed within those 5 weeks to make them
change their mind.
Complaint No. 5, the agreement guts the title XI Loan Guaran-

tee Program. My view is the standstill provisions of the agreement
provided the U.S. commercial shipbuilding industry with a tem-
porary financing advantage to partially, but only partially, offset

the value of some foreign subsidies. In reality, had the agreement
not been signed along with the standstill provisions, other nations
would have been free to meet or beat the favorable title XI export
terms, and most of those nations have meet or beat laws on the

books which are in suspension because of the standstill agreement.
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Likewise, if the agreement does not enter into force through the

U.S. failure to ratify, the same result will quickly occur. The U.S.

title XI advantage will be lost. If the agreement goes into effect, the
present title XI coverage of 81 V2 percent for 25 years would be
changed at the OECD level of 12 years for covered vessels. Covered
vessels include only self-propelled seagoing vessels of 100 gross

tons, and many Jones Act vessels would be unaffected by this

change.
Complaint No. 6, the agreement is a bad agreement and needs

to be renegotiated. The shipbuilders council filed a section 301 com-
plaint, which precipitated the negotiation of the trade agreement.
The six yards that currently oppose the agreement were the domi-
nant members of the Shipbuilders Council and actively supported
the initiative to negotiate a trade agreement. In point of fact, the
negotiated agreement addresses 52 of the 54 issues that were the
subject of the 301 complaint, and it extends the scope of those is-

sues to 18 additional countries. We only had four countries in the
initial 301 complaint, Korea, Japan, West Germany, and Norway,
and now there is an additional 18 countries who have to comply
with these rules that have been negotiated.

I have a scorecard here of these issues and would ask that this

scorecard, which was prepared by the Office of the U.S. Trade Rep-
resentative, be included for the record. It shows the 301 trade peti-

tion and how this agreement complies.
[The information referred to is contained in Mr. Jones prepared

statement.]
Mr. Jones. Mr. Chairman, only if this agreement is ratified do

U.S. shipyards have any chance of reentering the worldwide com-
mercial marketplace without heavy continuing and increasing sub-
sidy payments. We also believe that the U.S. Congress and the
many millions of American taxpayers they represent will not want
to engage in a multibillion-doUar subsidy war with other nations.

We firmly believe that failure to take advantage of this oppor-
tunity will ensure that no subsidy controls will be imposed on other
nations for many years. The longer we delay the process, the hard-
er it will be for U.S. yards to reenter a subsidized marketplace.
Every day of delay is costing us contracts and U.S. jobs. I have

spoken before about the job that our company lost to a Spanish
yard that received a 20-percent subsidy on a contract. That hap-
pened this year. We lost 300 to 400 jobs in our shipyard alone. We
lost thousands of jobs throughout the United States in steel compa-
nies and others. We lost that contract because the Spanish yard re-

ceived a $5.2 million subsidy on the contract. The subsidy value
that our customer applied to the title XI advantage was a mere
$500,000. They received 10 times the subsidy that our customer
valued the title XI financing, $5.2 million. I can't compete.

Let's get rid of those subsidies. I would have been building those
ships had this agreement been in effect on January 1 this year. I

have another contract I am bidding now, same country. I am going
to be faced with the same problem for four cruise ships to be built

in the United States. Let's bring those jobs home. Let's get rid of

these foreign subsidies now.
I would like to respond to questions some of the members'

brought up earlier. Congressman Cunningham asked about the

37-761 97-5
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level playing field given that foreign yards are already building a
series of ships and they have had these subsidies for years and how
can we get to a level playing field.

In my Alabama yard, which is one of the largest shipyards in

America, inside my borders I can put Avondale, Bath Ironworks,
and my Jacksonville yard, NASCO, give them all more deep water
waterfront than they have now. It is a very large facility. It has
an enormous capability. It employed 40,000 people during World
War II building ships. I don't expect to get back to that level, but
I expect to do a lot better than I am doing now if I can have this

agreement.
In that yard, I am currently bidding ships that I want in com-

petition with a Spanish yard who had already built several of the

ships in question and had received a Spanish subsidy. This is a
shipyard that is receiving possibly as high as 20-percent subsidies

that I competed against. They had built these ships before and I

beat them. The customer used title XI but stated that the reason
he built those ships in America was because we were the low bid-

der. We are well into that contract, and I expect to make a profit

on their ships. We can do it in this country. We have the best

workers in the world. We need to give them facilities and the

means to be productive, and I think we have done that in Alabama
and we will be building ships for the world market.

I would like to reiterate one thing I said earlier, that all other

Jones Act-type laws are prohibited by this agreement. The United
States has the only exception. I would also like to point out that

there are 200 ships in the Jones Act fleet now. There are 80,000
ships in the world market. I want a piece of that 80,000 ships. I

don't want U.S. shipyards fighting over a lousy five or six Jones
Act ships that might be built every year. I want to fight over the

80,000, replacements of those 80,000 ships out in the world market;
2000 of those are built every year for replacement and addons.
That is what we ought to be targeting.

I would also point out that worker separation payments and Re-
search and Development [R&D] provisions are available to the

United States as well as to Spain, Belgium, and Portugal should

the United States Congress decide to fund those kinds of programs.
Congressman Hunter, you asked the question, what do Euro-

peans get out of this agreement?
Mr. Hunter. And the Asians?
Mr. Jones. I have had personal experience talking to European

shipyard leaders. Shipyard leaders do not want this agreement.
The government leaders do want this agreement, they intend to

comply with it, because it will give them the political cover that

they need to undo years and years of social programs and sub-

sidies. When that happens, we are going to kick their butt or clean

their clocks, whatever the phraseology was, we are going to do it.

Congressman Longley wants steel on the water. I will give him
that if you will give me this agreement.

I am sorry to be so long winded. I will cut to the chase and tell

you what the agreement is all about.

After we have cut through all the details, all the rhetoric, what
I am asking for, what our group is asking for, what the people who
support this agreement are asking for, is for opportunity. This
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agreement gives us that opportunity to challenge the world, take
them on and to win. We will win, no doubt about it.

On the other hand, if this agreement goes away I will be back
and I will be asking for welfare, because that is what I will need.
That welfare may be in the form of subsidies, protectionism, or in
the form of some trade rules or whatever but it is going to be wel-
fare, it is going to cost the American taxpayer, and I don't need it.

What I need and what I ask you to give me is opportunity.
Thank you for the generous opportunity to talk so long on this

subject. I apologize for taking so much time.
Mr. Bateman. Thank you, Mr. Jones. The issue is clearly drawn.
[The prepared statement of Mr. Jones follows:!
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Mr. Chairman and Members of the Panel, thank you very much for the

opportunity to appear before you today. I am Thomas P. Jones, Jr., Vice

President of Atlantic Marine Holding Co. and Chairman of the Shipbuilders

Council of America (SCA). SCA was founded in 1920 to promote the

establishment of the Merchant Marine Act of 1920, in particular, the Jones Act.

As a matter of fact, Mr. Chairman, I am attaching, for the record, the minutes of

the SCA Board meeting from December 30, 1920, in which Mr. Joseph Powell of

Bethlehem Shipbuilding Corporation, discusses the importance of the shipbuilding

industry with Senator Jones, the sponsor of the Jones Act. I am also pleased to be

testifying before you on this important day. National Maritime Day. It is fitting

that today we are discussing legislation which will allow the U.S. shipbuilding

industry to once again compete in the international marketplace.

I am here today representing the 37 member companies of the Shipbuilders

Council of America, including 17 shipyards which build and repair military and

commercial vessels in the U.S. in a total of 44 facilities in 13 states and employ

thousands of Americans.

It is important to note, Mr. Chairman, that the SCA yards are an essential
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element of our national security. SCA yards have the capability, infrastructure and

experience to perform virtually all repair, modernizations and alterations to all

conventionally powered Navy ships. In addition, our member shipyards have the

capacity to meet virtually all of the Navy's non-nuclear new construction needs.

Many of the SCA shipyards have in the past, or are currently, building Navy

vessels in addition to commercial vessels. SCA yards therefore represent not only

the capability to support our commercial maritime needs, but also strongly support

our Navy's needs. This Agreement will strengthen these yards and thereby

support our national security requirements. A list of our member companies is

attached. . • -

I am also here representing the Coalition in Support of the OECD

Shipbuilding Agreement which includes a vast array of companies and trade

associations spanning virtually the entire spectrum of the maritime industry

including vessel owners and operators, exporters, importers, ports and most

conmiercial shipyards. A list of our Coalition's membership is attached to my

testimony.

Mr. Chairman, before I provide the Committee with the background of this

issue, I want to point to a Journal of Commerce article dated just two days ago,

on May 20, 1996, in which it is reported that the European Union plans to ask for

an extension of their shipbuilding subsidies if the United States does not ratify the

OECD Agreement soon. As I have said in the past, the U.S. cannot win a subsidy

OECD Testimony Page 2
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unfortunate to have to say that the U.S. is the only country where ratification is

in question. Mr. Chairman, the United States began these negotiations almost

seven years ago - is it not time to finish what we started?

Mr. Chairman, we are here today as a result of a decision made in 1988 by

the member companies of the Shipbuilders Council of America to press forward

with a "Shipyard Revitalization Program." That program had as its goal a return

of U.S. shipyards to the construction of commercial ships for both national and

international markets and included four elements:

a. Elimination of foreign shipbuilding subsidies;

b. Series construction of sealift ships;

c. Title XI loan guarantees revitalized and extended to

offshore owners; and

d. A commercially oriented research and development

program.

Thanks to firm support from Congress, including the National Security

Comminee of the House of Representatives, we have a strong Sealift Construction

and Conversion Program; a revitalized Title XI Loan Guarantee Program,

extended to foreign owners; and Maritech, a commercially oriented R&D program

funded through the Department of Defense. It is important to both our national

security and the strength of our shipyards that the Title XI and Maritech programs

OECD Testimony Page 3
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be continued and fully funded. In particular, I am concerned about recent

proposals to eliminate Title X! funding and about a proposed S13 million reduction

in Maritech funding for FY 1997. Your support to maintain Title XI and a fully

funded Maritech is essential so that these programs can continue.

The U.S. commercial shipbuilding and repair industry that I represent is

strong and growing. Many of our yards are at or near capacity, producing,

modernizing and repairing the vessels essential to our nations economic and

military strength. Capacity expansion and modernization of production facilities

are underway in many of our yards. Our yards have competed successfully in the

international arena for many years, producing both simple and sophisticated ocean-

going ships up to about 350' for foreign customers. We have been unable to

expand our markets and capture a share of the international market for large ships

not because of inefficiency or lack of capability but solely due to foreign subsidies.

Thus, the one remaining element of the SCA's "Shipyard Revitalization

Program", the elimination of foreign subsidies, is essential to our fumre. Today,

you are considering legislation which would implement the Agreement reached

under the aegis of the Organization for Economic Cooperation and Development

(OECD) to end shipbuilding subsidies among the major ship producing nations of

the world. The European Union, Sweden, Finland and Korea have already

deposited documents of ratification with the OECD secretariat. Only Japan and

the United States have not done so. The implementing legislation has passed the

OECD Testimony Page 4
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Japanese Diet and we are assured that they will complete the implementation

process by the end of this month.

Thus, the stage is set for the U.S. Congress to decide if there will be an

Agreement to end shipbuilding subsidies or if there will, in the future, be a system

of subsidies and profound market distortions around the world which will continue

to bar U.S. yards from re-entering the worldwide commercial marketplace.

Two committees of the Congress have already voiced their strong approval

of the Agreement and this enabling legislation. On March 21, 1996 the House

Ways and Means Committee reported out the Bill before you today, H.R. 2754,

by an overwhelming vote of 27 to 4. In the Senate, on May 8, 1996, the Senate

Finance Committee in a unanimous voice vote (11 Senators present and voting)

approved a companion bill.

As 1 indicated in my opening comments, this Agreement enjoys broad

support from many industry sectors as well as the Administration, including the

Department of Defense. I would ask that you include in the record a copy of

correspondence between the Secretary of Defense William Perry and Senator John

Breaux confirming the Defense Department's opposition to shipyard subsidies and

support for the OECD Shipbuilding Agreement.

With all of this broad support, is it fair to ask, why would anyone oppose

this Agreement? In point of fact, only a few shipyards and their labor unions

which heretofore have done the majority of ship construction for the United States

OECD Testimony Page 5
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Navy vigorously oppose the Agreement, and they do so on the following factually

incorrect grounds:

a. Complaint 1 . The Agreement allows unabated subsidies

to foreign yards for almost four more years.

The Fact . If the Congress passes this legislation in a

timely fashion this spring, no subsidies will be allowed

on ship construction contracts signed after the effective '

date of July 15, 1996. Article 1, Clause 1, of the

Agreement expressly requires all party nations to

"eliminate all existing [subsidy] measures or practices"

upon entry into force. For any ships for which subsidies '

-J

were committed prior to entry into force. Clause 3 (iii)

of the "Standstill provisions" of the Agreement sets a

delivery deadline of December 31, 1998. This provision

protects against foreign countries undermining the
''.'

Agreement by front loading a large number of subsidy

commitments for ship construction extending far into the

future. •
'

b. Complaint 2 . Restructuring exemptions have been

granted to various countries in the amount of $2 billion.

The Fact . It is true that exemptions have been allowed

OECD Testimony Page 6
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Belgium. But the opposition has factually distorted the

nature of the restructuring exemptions, which in fact are

payments to reduce capacity in those countries, rather

than a continuation of subsidized ship production. In

fact, these restructuring payments aid U.S. re-entry into

the marketplace through the reduction of excess capacity

in those countries that have subsidized their shipyards for

decades, and the transparency and enforcement

provisions of the Agreement provide high confidence that

these subsidies will be used only for the limited, specific

purposes provided for in the Agreement.

Complaint 3 . Continued subsidies to foreign component

suppliers are allowed.

The Fact . This is not correct. Section B(2)(e) of Annex

1 to the Agreement, which enumerates those indirect

subsidies prohibited by the Agreement, specifically

includes "any assistance to suppliers of goods and

services [i.e. components] to the shipbuilding and repair

industry if such assistance specifically provides benefits

to that industry of a country."

OECD Testimony Page 7
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Complaint 4 . The OECD Agreement puts the Jones Act

into serious jeopardy. .:,

The Fact . There is absolutely no scenario under the

Agreement by which the U.S. would be required to

change a single word of the Jones Act law. Annex II,

Section B of the Agreement provides that (1) if the

armual construction of self-propelled seagoing Jones Act

vessels of 100 gross tons or more exceeds a certain

tonnage threshold, and (2) if any OECD party nation

actually believes that this tonnage is disrupting the global

market and can convince all other OECD signatory

nations of the same, then the only consequence of the

Agreement is that the aggrieved nation can impose

restrictions on U.S. Jones Act shipbuilders of an

equivalent nature and magnitude in their own nation. In

other words, the only thing a foreign country can do is,

under the limited circumstances described above, impose

countermeasures equivalent to the loss of market

opportunities by the complaining country. There is

absolutely no limit on the amount of Jones Act toimage

that may be constructed in any year. And, since future

OECD Testimony Page i
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Jones Act tonnage is not expected to exceed 200,000 tons

per year, while annual global construction tonnage is

measured in the tens of millions of tons, the actual

impact of such a restriction is nil for all practical

purposes. I would also note that the leading U.S. Jones

Act carriers and many, many Jones Act shipbuilders-

including myself-- are among the most strident supporters

of this Agreement.

Complaint 5 . The Agreement guts the Title XI Loan

Guarantee Program.

The Fact . The "Standstill Provisions" of the Agreement

provided U.S. commercial shipbuilding industry with a

temporary financing advantage that partially, but only

partially, offset the value of some foreign subsidies. In

reality, had the Agreement not been signed along with

the Standstill Provisions, other nations would have been

free to "meet or beat" the favorable Title XI export

terms. Likewise, if the Agreement does not enter into

force due to a U.S. failure to ratify, the same result will

quickly occur-the U.S. Title XI advantage would be

lost. That is the way things are in a subsidy war.

OECD Testimony Page 9
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If the Agreement goes into effect, the present Title

XI coverage of 87-1/2 percent for 25 years would be

changed to the OECD level of 80 percent for 12 years

for covered vessels. Covered vessels include only self-

propelled seagoing of more than 100 gross tons and

many Jones Act vessel would be unaffected by this

change.

If the Agreement is not ratified and the U.S. policy

remains unchanged, other nations will not only continue

to provide the present level of subsidies, but they will

also meet or exceed U.S. Title XI financing terms,

f. Complaint 6 . The Agreement is a bad Agreement and

needs to be renegotiated.

The Fact . At the time the Shipbuilders Council filed its

section 301 complaint, which precipitated the negotiation

of the trade Agreement, the six yards that currently

oppose the Agreement were the dominant members of the

Shipbuilders Council and actively supported the initiative

to negotiate a trade Agreement. In point of fact, the

negotiated Agreement addresses 52 of the 54 issues that

were the subject of the Section 301 complaint and
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extends the scope of those issues to 18 additional

countries. I ask that this "scorecard" prepared by the

Office of the U.S. Trade Representative be included for

the record.

Only if the Agreement is ratified do U.S. shipyards have any chance of re-

entering the worldwide commercial marketplace. We also believe that the U.S.

Congress and the many millions of taxpaying Americans they represent will not

want to engage in a multi-billion dollar shipbuilding subsidy war with other

nations. We firmly believe that failure to take advantage of this opportunity will

insure that no subsidy controls will be imposed on other nations for many years.

The longer we delay the process, the harder it will be for U.S. yards to re-enter

a subsidized marketplace. Every day of delay is costing us contracts and U.S.

jobs. As an example, my company, Atlantic Marine, recently lost a sizable

contract to Spain because of a 20 percent subsidy that they received. The subsidy

is composed of the 9 percent subsidy authorized by the European Community and

and an additional interest rate buy-down, permitted by the current lax export credit

rules for ships not covered by the EC terms, that is worth approximately 10 to 11

percent of the contract value. This interest rate buy-down subsidy is paid directly,

in cash, to the shipyard. This subsidy would not be allowed when the new

Agreement rules enter into force. In this particular case, the price submitted by

Atlantic Marine was in the $25-30 million range. The effective price submitted by
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1



104

the European shipyard was approximately $500,000 less. Had the 20% total

subsidy not been provided to the European shipyard, their price would have

been over $30 million for these tankers. This is concrete example of why the

OECD Agreement is so essential to U.S. Commercial shipbuilders.

We urge rapid passage of H.R. 2574 and your support for this Agreement.

Thank you for your time and your attention to this issue.
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COUNCIL OF AliERIUAN SHIPBUILDEP.S, INC.

Meeting of Jjoard of Directors

December 30, 1920

A special meeting of the Board of Directors of the

Council of American Shipbuilders, Inc., was held at 11

o'clock, in the forenoon of the above date, at the office

of the Bethlehem Shipbuilding Corporation, at 115 Broadway,

Borough of Manhattan, New Yoit City.

There were present: ^

Joseph '/if. "°owell
C. W. Cuthell

Representing lar. Duthie
A. C. Pessano
R. G. Bickford, counsel

The Secretary presented the resignation of !&•. J. W.

Mason as a Director.

On motion duly made, and seconded, the resignation

of lir. Hason was accepted with regret.

To fill the vacancy caused by the resignation of

Mr. Mason, the following Resolution was duly moved, second-

ed and tmanimously adopted:

RESOLVED: That George P. Arns be, and he hereby
is elected a Director of the Council of American
Shipbuilders, Inc., to succeed Mr. J. W. Mason
who has resigned.

The subject of increasing the mf^mbership of the Coun-

cil was discussed and Mr. Pov/ell agreed to confer with sev-

eral of the shipbuilding corporations, including the Merchant



106

Shipbuilding Corporation and the New York Shipbuilding Com-

pany, for the purpose of inducing them to become members

of the Council.

The Secretary tmdertook to solicit the rerresent-

ative repair yards, to induce them to become members.

The By-LawB provide _for__associate members, but it

was deemed advisable to delay soliciting associate members

until more shipbuilders had become active members.

Mr. "^owell reported an interview had by him with

Senator Jones, in regard to the Merchant Marine Act.

Ee had stated that the Merchant Marine Act should be

carried out, and if its operation developed that amend-

ments were necessary such amendments could be adopted when

their necessity had been proven.

It appeared to be the opinion of the Board that the

Council could not properly function until it became more

representative of the shipbuilding industry.

The meeting adjourned, after discussing ways and

means of increasing the membership of the council.



107

t—

J

Suite 204

£hfphui!derS 90I N. Washington street

C^ClLinril af Alexandria, Virginia 22314

, . Tel: 703-548-SHIP (7447) Fax:703-518-0276
America

May 1996

SfflPYARD MEMBERS

Atlantic Marine, Inc.

8500 Heckscher Drive

Jacksonville, FL 32226

Halter Marine, Inc.

13085 Industrial Seaway Road

Gulfport, MS 39505

Bay Shipbuilding Company
605 North Third Avenue

Sturgeon Bay, WI 54235

Marinette Marine Corporation

Ely Street

Marinette, WI 54143

Bender Shipbuilding &
Repair Company, Inc.

Post Office Box 42

265 S. Water Street

Mobile, AL 36601

Bethlehem Steel Corporation

Bethlehem. PA 18016

Pen Arthur, TX
Sparrows Point, MD

Bollinger Shipyards, Inc.

Post Office Box 250

Lockpon, LA 70374

Cascade General, Inc.

Post Office Box 4367

Portland, OR 97208

McDermott Incorporated

Post Office Box 60035

1010 Common Street

New Orleans, LA 70160

Metro Machine Corporation

Box 1860

Norfolk, VA 23501

Norfolk Shipbuilding c&

Drydock Corporation

Post Office Box 2100

Norfolk, VA 23501

Peterson Builders, Inc.

101 Pennsylvania Street

Post Office Box 47

Sturgeon Bay, WI 54235

Colonna's Shipyard

400 East Indian River Road

Norfolk, VA 23523

Edison Chouest Offshore

North American Shipbuilding, Inc.

East 1 1 8th Street

Galliano, LA 70354

General Ship Corporation

400 Border Street

East Boston, MA 02128

Southwest Marine, Inc.

Foot of Sampson Street

Post Office Box 13308

San Diego, CA 92113

San Francisco & San Pedro, CA

Todd Pacific Shipyards Corporation

1801 16th Avenue SW
Seattle, WA 98134

Vic national trade associalioitfor U.S. shipbuilders, ship repairers, and shipyard suppliers.

Founded in 1920
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ALLIED INDUSTRIES MEMBERS

General Electric Company
1 33 1 Pennsylvania Avenue, NW
Washington, DC 20004

Hopeman Brothers, Inc.

Post Office Box 820

Waynesboro, VA 22980

Jamestown Metal Marine Sales, Inc.

4710 Northwest Second Avenue

Boca Raton, FL 33431

Jered Brown Brothers, Inc.

1608 Newcastle Street - Post Office Box 904

Brunswick, GA 31521

Kockums Computer Systems, Inc.

201 Defense Highway

Suite 202

Annapolis, MD 21401

Lips Propellers, Inc.

3617 Koppens Way
Chesapeake, VA 23323

Northrop Grumman Corporation

Hendy Avenue

Sunnyvale, CA 94088

Triumph Controls, Inc.

205 Church Road

North Wales, PA 19454

Unisys Government Systems Group
8201 Greensboro Drive

Suite 1000

McLean, VA 22102

Wartsila Diesel, Inc.

201 Defense Highway

Annapolis, MD 21401

York International Corporation

631 South Richland Avenue

York, PA 17405

SCA Membership Page 2
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AFHLUTE MEMBERS

Bastianelli, Brown & Touhey

2828 Pennsylvania Avenue, NW
Washington, DC 20007

Colton & Company
1700 North Moore Street

Suite 1805

Arlington, VA 22209

Fort & Schlefer

1401 New York Avenue, NW
Washington, DC 20005

Intemational Marketing & Business, Inc.

5108 52nd Street, NW
Washington, DC 20016

Kvaemer Masa Marine, Inc.

Power Technology Center

201 Defense Highway - Suite 202

Annapolis, MD 21401

McNabb Expositions

34 Spruce Street

Rockport, ME 04856

TTS, Inc.

813 Forrest Drive - Suite A
Newport News. VA 23606-3403

Rosenblatt & Son, Inc.

350 Broadway

New York. NY 10013

South Tidewater Association

of Ship Repairers, Inc.

Post Office Box 2341

Norfolk, VA 23501-2341

NAVAL ARCHITECT MEMBER

ASSOCIATION MEMBER

SCA Membership Page 3
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COALITION IN SUPPORT
OF THE

OECD SHIPBUILDING AGREEMENT

1 . American Association of Port Authorities

2. American Institute of Merchant Shipping (AIMS)

3. American President Lines

4. American Waterways Operators

5. American Waterways Shipyard Conference

6. Atlantic Marine, Inc.

7. CENSA
8. Central Gulf Lines, Inc.

9. Crowley Maritune Corporation

10. Federation of American Controlled Shipping

1 1

.

International Shipholding Corporation

12. Labor Management Maritime Committee

13. Maersk Lines

14. McDermott, Inc. -

15. Shippers for Competitive Ocean Transportation

16. Sea-Land Service, Inc./CSX Corporation

17. Shipbuilders Council of America

18. Totem Ocean Trailer Express, Inc.

19. Trinity Marine

20. Waterman Steamship Corporation
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JOURNAL OF COMMERCE
May 20, 1996

EU ministers set

to make decision

on yard subsidies
lUURNAL OF COMMERCE STAFF

BRUSSELS — European
Union industry ministers will

be asked today to extend ship-

building subsidies if the United
States does not soon sign a

global accord outlawing govern-

ment handouts.

The United States is the only
country still to sign the agree-

ment that is scheduled to come
into force on July 1, six months
later tlian planned.

Washington has said it will

ratify the accord by mid-June,
but EU officials are increasingly

worried about slippage that

could fatally undermine the

dear that took more tlian- seven
years to negotiate in the Organ-
ization for Economic Coopera-
tion and Development.

Karel Van Miert, the Europe-
an competition commissioner,

will outline a contingency plan

today to revive the EU's ship-

building subsidy regime if the

United States fails to ratify.

The accord, which outlaws

all direct shipbuilding aids, has

already been signed by Japan,

South Korea and Norway, as

well as the 15-nation EU. To-

gether with the United States,

the signatories account for 80%
of world shipbuilding output.

The EU's shipbuilding indus-

try has shrunk since the OECD
agreement was reached in July

1994 and the sector has be-

come less politically sensitive.

The most recent bankruptcies

involved Bremer Vulkan, Ger-

many's biggest shipbuilding

group, and Burmeister & Wain,

the Copenhagen yard.
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ASSISTANT SECRETARY OF DEFENSE

aaoo oePENse PCNXAaoN
wAaHiNSTON DC ao3oi-saoo

Much 16. 1995

Honorable John Bieaux

United Statei Senate
.

" '

•Wtsbiiigtoa.DC 20510
"

Dear Senator Breaux;

Your letier to Secretary Perry icgtrding the Department's views on pioposali for the

Department ofDefense to fund coniineidal shipbuilding subsidies wai referred to my office.

We have not seen the pioposai you mention, but would be unUlceiy to support it. As you

know, the OECD agreement to end commacial shipbuilding subsidlei is a centerpiece of the

Pieadcnt's shipbuilding plin. Only by eliminating foreign shipbuilding subsidies will our shipyards

be able to coicpete on a level intemadonal playing field. The Department ofDefense coold not

support a proposal lo provide subsidies for commercial shipbuilding that would be in violation of

the OECD agreement.

Wc would certainly be opposed to funding any such program out of the defense budget

U.S. shipyards lead the world in the conscrucdon of naval vessels, and we will certainly act to

maintain our edge in this area. However, we neither need, nor can we afford, to spend scarce

defense dollars on programs that are not essential to our national security.

Sincerely,

/foshila Gotbaum

a
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JOHN 8REAUX
LOUtSlANA

STATl OFFICCS

SPtClAL COMMlTTIi ON ACINC

)IO:i 224-4923

Bnited States 3cnatt
WASHJNGTON. OC 20510

February 9, 1995
MtN 3b0 Stmh. Noo
UOMCOI. L* 71201
(3lt)}3S-J330

Honorable William J. Perry .".nn-a.j-

Secretary
V/.'.Vi.^T.:"

Department of Defense
The Pentagon
Washington, D.C. 20301-1000

Dear Mr. Secretary:

On December 21, 1994, the United States, European Union,
Norway, Japan, and South Korea signed an agreement to end market
distorting commercial shipbuilding subsidies. While the essence
of the accord is trade-related, its implementation may impact or
involve the Department of Defense

.

The parties negotiated this compact under the auspices of
the Organization for Economic Cooperation and Development
(O.E.C.D.). The accord will eliminate the massive shipbuilding
subsidies provided by the governments of Europe, Japan, and South
Korea that have effectively excluded U.S. shipyards from the
large and growing international commercial shipbuilding market.
Not only will this agreement finally "level the playing field"
and ensure a competitive future for U.S. shipbuilders, it is also
the centerpiece of President Clinton's national shipbuilding
initiative

.

Nevertheless, an alternative proposal is being discussed in
the Congress which involves government subsidies to U.S.
shipyards through the Department of Defense. This proposal may
contravene the O.E.C.D. agreement and ruin chances for
international implementation of the agreement. Given that the
Department of Defense has been identified as the proposed source
of these funds, I would appreciate receiving your comments and
position on both the funding and substance of this proposal.

I thank you in advance for your assistance.

5HN BREAUX
'United States Senator

JB/mja
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Mr. Bateman. The next witness is George R. Duclos, president
of the Gladding-Hearn.

STATEMENT OF GEORGE R. DUCLOS, PRESIDENT, GLADDING-
HEARN

Mr. Duclos. Thank you very much.
I am George Duclos. I am the president and chief executive offi-

cer [CEO] of Gladding-Hearn Shipbuilding. We are from Massachu-
setts and have been in business for 41 years. Principally, we build
smaller craft, ferry boats, and the business is now owned by my
family.

We started out together with two other partners in 1955. We
have done 300 vessels in this period of time of 41 years. Recently,
in 1984, 1985, we got a license to build fast ferry boats. It turned
our company around. These are in use throughout all of America
now, on the west coast. New York, San Francisco, et cetera.

We have a lot of opportunities out there. One of our major cus-

tomers is New York Waterway, which is the largest privately

owned ferry company in the United States. They move 30,000 peo-
ple a day across the Hudson River. It is a family owned business.

One of the problems they are having is financing. I have two title

XI problems here. The first one is New York Waterway. That is a
$21 million contract for us to build 8 to 10 ferries. Presently they
have five MARAD-financed ferry boats. I am building the fifth one
now. This is what they are operating now. These are 100 foot, 400
passenger ferry boats. Their plans are to go to faster ferry boats
and probably expand into the upper reaches of the Hudson River
and East River and La Guardia Airport. That would take this Aus-
tralian designed Catamaran which will do over 30 knots. Title XI
financing is what they need. Sure, there is another alternative, but
this is ideal for them in its present form. We have begun to propose
that and work on that.

The other project we are working on is in Indonesia. We have a
letter from the Indonesian Government right here now. It is ironic

because we got a funding to do the sales in Indonesia for probably
$50 million worth of ferry boats, which we will share with our part-

ner yard in this license on the west coast, Nichols Brothers Boat
Building, and with that we could sell about $50 million worth of

ferry boats in Indonesia. Otherwise we can't be competitive. That
is the crux of our problem. We need to have this to get this busi-

ness, and it makes us very competitive with this financing the way
it is. I don't think it would work any other way.

I have a statement we will turn in. We have two letters, one
from New York Waterway and one from the Indonesian Govern-
ment. I won't read these pages of fluff here. That is basically the

problem. The financing is very vital to our type of business.

Thank you for letting me speak here today.

Mr. Bateman. Thank you for coming and your complete state-

ment will be made a part of the record, as will those of all the wit-

nesses.

[The prepared statement of Mr. Duclos follows:]
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TESTIMONY OF MR. GEORGE R. DUCLOS

PRESIDENT & CEO, GLADDING -HEARN SHIPBUILDING
SOMERSET, MASSACHUSETTS

ON H.R. 27 54 -- LEGISLATION IMPLEMENTING OECD
SHIPBUILDING AGREEMENT

Mr. Chairman, Members of the House National
Security Committee Panel, I am pleased to appear before
you today to discuss the impact which United States'
adoption of the Organization for Economic Cooperation
and Development ("OECD") Shipbuilding Agreement will
have upon Gladding -Hearn Shipbuilding's business.

1. Gladding-Hearn Shipbuilding.

My name is George R. Duclos. I am the President
and chief executive officer of Gladding-Hearn Ship-
building. We are located in Somerset, Massachusetts, and
employ approximately 100 full-time workers, most of whom
are residents of Somerset or local communities. We have
principal subcontractors and suppliers located in
Massachusetts, Connecticut and Rhode Island.

Gladding-Hearn commenced operations in 1955, with
Mr. Gladding, Mr. Hearn and myself, at a site on the
Taunton River where ships have been built for the past
150 years. In our 40 years of operation we have built
over 300 commercial vessels -- tugs, fishing trawlers,
dredges, pilot boats, and passenger and car ferries of
mono-hull and catamaran design.

In recent years the vessel mix has been
approximately 50% fast ferries, 30% pilot boats and 20%
other craft such as research vessels and patrol craft. .•

Our most recent delivery was a 30 meter 90 passenger
catamaran for the Hyannis Nantucket run. Next week we
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will be delivering a 34 meter 400 passenger catamaran. I

have brought along a picture of one of our catamarans
which is operated by TNT Express from New Jersey's
Bayshore area to New York City.

2. Recent History.

When Mr. Hearn retired in 1983, the firm became a

Duclos family operation, and my wife, Pauline, and my
two sons, John (Kings Point Academy and University of
Michigan, Masters in Naval Architecture) and Peter
(University of Massachusetts ), work with me.

In 19 84 we obtained a license from Hercus Marine
Design of Australia to build INCAT Catamaran designs.
These INCAT designs are the best fast ferry designs in
the world.

In 19 87 we launched our first INCAT design high-
speed catamaran ferry for Arnold Transit at Mackinaw
Island, Michigan.

In 1992, after riding on our INCAT ferry Arthur E.

Imperatore (who has been the single person most
responsible for the revitalization of passenger ferry
commuting from New Jersey to Manhattan) contracted for
the first of what have become a five vessel series of
passenger ferries for cross Hudson service (where Mr.
Imperatore 's company, NY Waterway, now carries almost
25,000 passengers a day) . All of these vessels will
have been Title XI financed. Gladding -Hearn has hopes
for a new eight vessel series with Mr. Imperatore which
I will discuss in a moment.

In 1994, responding to your Committee's 1993
National Shipbuilding Initiative, a co-venturer
shipyard, Nichols Brothers Boat Builders, Inc., and
Gladding- Hearn, initiated discussions with the Advanced
Research Projects Agency ("ARPA").
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In 1995 ARPA selected our two yard consortium as a
contracting party to develop U.S. manufacturing
capability for high speed INCAT design ferries for
domestic and foreign sales markets. Nichols and
Gladding-Hearn retained a highly qualified international
sales person with whom we began to began to explore the
possibility of Title XI financed sales opportunities in
Denmark and the Baltic, and in the Eastern Provinces of
Indonesia

.

This year, 1996, our consortium received a second
ARPA contract award to aid in the development of
composite usage (in substitution for aluminum) in our
fast ferry manufacturing. Last Sunday we launched our
13th INCAT hull, a 400 passenger catamaran for Bar
Harbor Whale Watch. Next week we will be starting
construction on our 14th and 15th INCATs for a U.S.
harbor Commuter Service.

Today, as a result of the availability of the
National Shipbuilding Initiative MARAD and ARPA program
benefits, and our hard work, we are an increasingly
efficient shipyard, prepared for domestic and
international contract competition.

For the future, our two most important business
prospects involve INCAT design fast ferry opportunities
for Jones Act construction for NY Waterway, and export
sales to the Eastern Provinces of Indonesia.

Success in each of these opportunities depends upon
the continued availability of the MARAD Title XI program
in its present 25 year 87.5 percent form.

3. Current Opportunities.

A. N Y WATERWAY.- Our client NY Waterway is
currently involved in discussions with the City of New
York and the Port Authority of New York & New Jersey
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regarding the construction of a fleet of eight new high
speed catamaran ferries to serve commuter traffic
between (i) upper Manhattan and the Financial District
and (ii) Manhattan and La Guardia Airport. Vessel costs
are estimated at $20 million. The ferry vessels are
expected to be in service for 25 or more years, and the
project has been developed on the basis that MARAD
87.5%, 25 year financing would be available. NY
Waterway's president has advised me that if financing
were to be redone on the OECD terms it would require an
almost 30 percent increase in fares, and that the
project will almost certainly have to be abandoned.

B. INDONESIA. -- Working under our first ARPA
contract, in the fall of last year Nichols and Gladding-
Hearn set out to explore the opportunities for which
might be available in the Eastern, less developed parts
of the Indonesian archipelago.

Now six months later, with business visits to -

Indonesia (and from Indonesia to Australia) totaling
over seven weeks, and fax and courier transmissions too
numerous to mention, Nichols and Gladding -Hearn have in
hand letters of intent for 10 fast ferry catamarans,
with a total purchase price of slightly over $50
million. We believe that these contracts represent
merely an opening wedge for our companies in one of the
most exciting fast ferry markets of the coming decade.

These contracts are all expressly conditional upon
the availabilty of Title XI financing \inder the current
regime. They will be forfeit should the OECD 12 year 80

percent limitations come to govern the MARAD Title XI
program.

Let me read to you from the report which I received
last Saturday, May 18th, from our international sales
manager

:

" [I] t is essential that Gladding-Hearn and Nichols
can offer the MARAD finance guarantee. This is the
competitive edge that they need to get these first
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sales under their respective belts. Indonesians
have a history of being loyal customers if they are
happy with the product and the service back-up and
they will continue to buy from the same source even
though the price and loan terms may alter . . .

,"

5. Summary.

Mr. Arthur Imperatore's efforts to reintroduce
passenger ferry carriage to Manhattan have provided
Gladding- Hearn with the single best customer we have
ever had. Our National Shipbuilding Initiative, ARPA
sponsored, work in Indonesia holds the promise of
equally or more important future business.

I am told by my best customer that he will be
cancelling a new $20 million, eight vessel, program, if
the OECD rules of which he has just learned are adopted.
Having proceeded in a major effort under the National
Shipbuilding Initiative to develop a $50 million ten
vessel program in Indonesia, I am advised by my foreign
sales agent that these contracts will be cancelled if
the MARAD program is subjected to the OECD limitations.

The MARAD Title XI program is important to
Gladding-Hearn in its present form. Adoption of the
OECD limits will serve to deprive our shipyard of the
two of most important shipbuilding opportunities we have
ever had. We are opposed to the adoption of this OECD
Agreement

.

Thank you for your attention.
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Mr. Bateman. Mr. Abbott.

STATEMENT OF ANDE ABBOTT, DIRECTOR, WASHINGTON OP-
ERATIONS, INTERNATIONAL BROTHERHOOD OF BOILER-
MAKERS
Mr. Abbott. Thank you very much, Mr. Chairman. Thank you

for allowing me to come testify today on behalf of the International

Brotherhood of Boilermakers and our members who work in the

shipyards.
We have 30,000 people that are involved directly and indirectly

in the shipbuilding business, a number of people that are working
in supplier industries. We got into shipbuilding in 1881, and I don't

know that there is another union in the United States that can
talk about shipbuilding to the degree that we can. We have a lot

of experience. We have I think some of the best craftsmen in the

world working within the United States' shipyards in this country

today.
We also work very closely with the Maritime Trades Department

at American Federation of Labor-Congress of Industrial Organiza-
tion [AFL-CIO]. They are also opposed to the agreement. It is my
understanding they are going to be submitting a letter for the

record. The AFL-CIO itself is on record opposing this agreement,
and all of the shipbuilding unions that I know of, the 21 members
of the metal trades department of the AFL-CIO is also opposed to

this agreement as it is currently written.

Mr. Chairman, it is not easy coming here under these cir-

cumstances. We have people on both sides of the issues. We have
yards that support this agreement and we have yards that oppose
it, but at the same time some of the yards that we have supporting

this agreement also have applications in for title XI loan guaran-

tees right now. I don't really understand it because that is the pro-

gram we are getting work off. We are going to get work off those

things. A number of yards already have, if some of the applications

are approved, and I don't think they will be until this issue is re-

solved but we do expect to be getting work because of that loan

guarantee program.
We don't oppose agreements that would truly end foreign sub-

sidies. Every member of this committee I think, every Member of

Congress I think that was here in the 102d Congress, 103d Con-
gress know that the boilermakers was one of the organizations that

was beating the halls working for Sam Gibbons' bill, H.R. 2056. We
also worked diligently trying to get a serious transition program in

that will kind of take up the slack that the Europeans and the

Asian yards have—they are already way, way ahead and that was
a temporary program that would help us get started.

But both H.R. 2056 and the STP program were opposed by the

U.S. Trade Representative's [USTR's] office and we think effec-

tively sunk it because of their opposition talking about how it was
going to affect this agreement. All during the negotiations while

the members were working in Paris on trying to put together this

agreement, we were getting back little bits of information. We were
very encouraged. I predicted that it could never happen to get as

far as what we had been told. Then, however, as the agreement
concluded and we finally had the debriefing by the USTR's office.
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we sat down and we heard the specifics on this agreement. I was
truly disappointed. I told the USTR's representative that met with
us at that time, how can you bring back something this bad? My
heart sunk. I felt terribly disappointed and, very frankly, I felt that
to a degree that we had been betrayed.
Mr. Chairman, we strongly support ending the foreign subsidies.

I am envious of those countries who have received the support from
their governments, recognizing the needs of their workers and the
need for the plant modernization and the other types of programs
that they have been able to get. We are so far behind right now
with the U.S. shipbuilding industry and our ship repair industry
that it is going to be very, very difficult if this passes for us to ever
catch up and I don't suppose that we ever will.

The problem is that the United States is the only one that is liv-

ing by the rules and if there are loopholes they are going to be
used. And despite all the rhetoric of international agreements, I

have seen very few that have worked recently to our advantage. As
mentioned on NAFTA, we worked very hard on that issue and lost,

and we do appreciate those members that stood with us on that.

We think that that is going to continue to atrophy and we will con-

tinue to lose jobs to these countries primarily because we are the
only ones that continue to play by the rules.

Mr. Chairman, there was one of the issues also that we had
asked the USTR's office very, very strongly that they had to deal
with, the issues that dealt with some of the non-OECD countries.
Five years ago, we predicted that China was going to emerge as a
major shipbuilding country. The Eastern Bloc countries had just

begun to break up and we were looking at Poland, Russia, the
Ukraine, all of these countries sitting there beside OECD countries.
It doesn't take much of a genius to look around and say these peo-
ple are already coproducing, there is already money being invested
in the Chinese yards by both the Koreans and the Japanese and
there is money being invested in Poland now by the Germans. They
are going to coproduce. Those member countries do not have to be
a part of the OECD. Those countries are going to produce their

ships in the yards that they have subsidized but they are going to

come back and they are going to do the value added in their own
yards.
Unless we start coproducing in Mexico or Cuba or some other

country in this part of the world, which again does away with the
whole reason why we want to end the subsidies to begin with, if

we are going to send the jobs down there, let's just send the jobs
down and forget about all the fluff.

Mr. Chairman, I won't read my statement but I just think that
we have to really look at these things realistically.

I will say in closing, and Mr. Gibbons was given the ability to

lobby for next year's agenda, it still makes a heck of a lot of sense
under current conditions and under the economic conditions in this

country that according to Office of Management and Budget [0MB]
small subsidies can really help a lot of people and bring things
back. If you can subsidize to the tune of $1 billion and create
20,000 jobs, the Treasury, according to 0MB, would break even. If

you can spend a billion dollars and put 80,000 people to work, the
Treasury literally makes money. We keep hearing about govern-

37-761 97-6
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ment wanting to operate like a business. They can really start look-

ing at this. I don't believe, and I am speaking only for the Inter-

national Brotherhood of Boilermakers, I don't believe that all sub-

sidies are bad and I think that as far as spurring the economy and
getting jobs back and protecting industries and protecting the con-

struction of vessels that we have really got the ability to focus Fed-
eral funds on to some of this. That is lobbying for next year, Mr.
Chairman.
Thank you for the time.

Mr. Bateman. Thank you, Mr. Abbott. Your full statement will

be made a part of the record.

[The prepared statement of Mr. Abbott follows:]
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International Brotherhood of

BOILERMAKERS • IRON SHIP BUILDERS

ANDE ABBOTT
DIRECTOR

SHIPBUILDING ft MARINE DIVISION
LEGISLATIVE PROGRAMS

BLACKSMITHS • FORGERS & HELPERS

2722 BfERRILEE DRIVE. SUITE 360
FAmTAX. VA 22031
(703) 560-2SS4 FAX

(703) 560-1493

Before the U.S. House of Representatives

National Security Committee

Comments of the International Brotherhood of Boilermakers, Iron Ship Builders,

Blacksmiths, Forgers and Helpers

InOppnsiHnntnH.R.27S4

May 22, 1996

Mr. Chairman, members of the Committee, thank you for this opportunity to

testify on behalf of the International Brotherhood of Boilermakers, Iron Ship
Builders, Blacksmiths, Forgers and Helpers, AFL-CIO. This proud labor union began
organizing shipyard workers in 1881. Today this union represents the interests of

approximately 30,000 workers in the shipbuilding and repair industry. These
workers are employed in 43 shipyards throughout the country. On behalf of our
members I strongly oppose the enactment of H.R. 2754, the OECD Shipbuilding

Agreement.

The U.S. shipbuilding industrial base has been maintained throughout our
nation's history through a combination of large ocean-going commercial and naval

vessel construction. Without the ability to build both, our industrial base will

diminish to the point that it will be incapable of meeting either our nation's defense

or commercial economic interests.

This OECD Shipbuilding Agreement is not an effective mechanism to end
foreign shipbuilding subsidies as sought by American shipbuilders and labor. This
grossly flawed agreement is riddled with loopholes that will ensure continuation of

foreign shipbuilding subsidies while permanently locking U.S. shipbuilders out of

the commercial market.

European countries are effectively using the Agreement's "restructuring"

loophole to justify massive shipyard modernization projects with no closure of

facilities. For example: Spain is spending $723 million to modernize its existing

shipyards; France is spending $480 million for similar purposes and is planning to

implement a $260 million per year tax incentive plan for building ships in France,

and; The European Union auditors have turned a blind eye to Germany's Bremer
Vulcan shipyard's illegal skimming of $560 million in subsidies from former East
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Representative, these practices are not a violation of the agreement.

The Agreement does not apply to China, or Poland -- tv^^o countries which are

targeting shipbuilding for their industrial development and countries where
German, Japanese, and S. Korean shipbuilders are now investing in shipbuilding to

avoid any subsidy scrutiny whatsoever.

If these sorts of subsidy practices are permitted by the Agreement, and if major

shipbuilding countries are not covered by the Agreement, then what purpose does

this Agreement serve?

The answer to that question is that it is a very effective agreement in

eliminating recent growth in construction of large ocean-going commercial ships in

the U.S. for the international and domestic markets.

InFY'94, Congress enacted the National Shipbuilding Initiative (NSI) as part

of the National Defense Authorization Act. The NSI revived and amended the

Title XI Ship Loan Guarantee Program that had been dormant since the mid-1980's.

Once again, the government could guarantee 25-year commercial loans for the

construction of commercial ships for U.S. citizens, but more importantly, for the

first time in our nation's history, these loan guarantees were also available for the

construction of ships in U.S. shipyards for export customers. As a result, U.S.

shipbuilders are once again building large ocean-going ships for the export market

and for the domestic commerce of the United States. Over a two-year period, this

program has generated over $1.6 billion in commercial ship construction in the

United States at no cost to the U.S. taxpayer. This Agrepmpnt will eviscerate this

highly successful job creation and defer\se industrial base program.

The existence of this agreement has placed at least $1.1 billion in new
construction orders in jeopardy. Because of terms of this agreement, MARAD has

been reluctant to release Title XI loan guarantees on ship construction projects that

would not be completed within the specified time limits of the OECD agreement.

This Agrppment also places theJones Act at risk. After three years, regardless

of tonnage built for the domestic trades, U.S. shipbuilders can be denied

international market access and foreign governments can levy tariffs on other U.S.

export products commensurate with domestic shipbuilding orders won by U.S.

yards. Also, without Title XI loan guarantees, shipowners will be unable to build

double-hulled oil tankers in the United States in compliance with the Oil Pollution

Act of 1990. The Jones Act will face repeal if there are insufficient U.S.-built, U.S.-

operated double hulls to meet our domestic oil transportation demands.

Not only does this Agrppment do little to discipline foreign shipbuilding

subsidies, it also puts the U. S. taxpayer in the business of subsidizing ship

construction in foreign subsidized shipyards. A tax-deferred savings account for

Page 2
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U.S. shipowners, known as the Capitol Construction Fund (CCF), which was created

to facilitate the replacement and expansion of U.S.-owned and registered merchant
fleets through the construction of ships in U.S. shipyards, may now be available for

construction of ships in foreign subsidized shipyards. U.S. tax dollars spent to create

U.S. jobs and additional U.S. tax revenues, benefit the U.S. taxpayer. U.S. tax dollars

spent to create foreign manufacturing jobs and foreign tax revenues, injure the U.S.

taxpayer and U.S. workers.

Mr. Chairman the OECD Shipbuilding agreement also eliminates ad valorem
duties on ship non-emergency repairs performed on U.S. flag vessels in OECD
nations. Repairs on the U.S. flag ships engaged in the Alaskan oil trade have been a

mainstay of the ship repair business i n the Northwest. lam deeply concerned about

the survival of those repair yards that rely on U. S. flag repair work.

During the five years that the agreement was being negotiated, foreign

governments were pouring billions of dollars into their shipyards to modernize and
position themselves firmly in the world shipbuilding market. Though our
negotiators knew of the enormous foreign subsidies there was no language

permitting the U.S. yards to catch up, yet it contained a four and one half year phase

out for those already subsidizing, in addition to transition subsidies.

There will shortly be a need for up to 7000 vessels to fill the world

shipbuilding needs. If the U.S. is to compete for the construction of any of these

ships with the great disadvantages already in place, our shipyards need the Title XI

loan guarantee program.

Since the United States ended shipyard subsidies, American shipyard workers
and their unions have worked closely with management to improve their

competitive position. Significant gains have been achieved through a variety of

measures, including radically different work rules. Labor related cost savings can

generate a limited reduction, however, they can not replace the role of government
incentives such as Title XI or the protective provisions of the Jones Act.

This Agreement is bad for American workers and the American taxpayer. It

will lead to more job loss in our industry while rewarding foreign shipbuilders who
have benefited from years of massive subsidies from their governments. On behalf

of our members, I urge you to reject H.R. 2754 in its present form.

Thank you, Mr. Chairman for this opportunity to present our views before

the House National Security Committee.

Page 3
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Mr. Bateman. The last witness, Mr. Peter Finnerty, vice presi-

dent, public affairs, Sea-Land Services.

STATEMENT OF PETER J. FINNERTY, VICE PRESIDENT,
PUBLIC AFFAIRS, SEA-LAND SERVICES, INC.

Mr. Finnerty. Thank you. I will summarize my statement. I ask
that my full statement be included in the record.

Mr. Bateman. Without objection.

Mr. Finnerty. I very much appreciate the opportunity to appear
today and am privileged to represent the coalition in support of
H.R. 2754 to implement the OECD agreement, including the Amer-
ican Institute of Merchant Shipping.
The coalition supporting this implementing legislation extends

across the country and encompasses every sector of the maritime
and international trade communities, including United States and
foreign flag vessel operators, the vast majority of commercial ship-

building interests, U.S. exporters, U.S. importers, and the ports
handling the commerce of our country. This compares very favor-

ably with the six opposing military shipyards with over 90 percent
of their activity being worked for the DOD.
The U.S. Trade Representative, and Don Phillips in particular,

are to be highly commended we believe for succeeding after 5 dif-

ficult years of negotiations in bringing home a multilateral OECD
agreement to end billions in foreign subsidies. We believe it is a
good agreement, not a perfect agreement, but the best that could
be achieved and that it will benefit the United States, including
U.S. commercial shipbuilders.

A multilateral agreement is the best means of controlling ship-

building subsidies because it will provide a uniform and structured
regime. This will allow U.S. commercial shipyards to compete in

the world market while avoiding disruption and litigation in world
trade due to shipbuilding subsidy arguments.
There are several points which merit attention, some of which

have been raised by the opponents and all of which require clari-

fication. I will try to touch on them briefly in the few minutes
available.

First of all, the Jones Act. Our company is the largest Jones Act
carrier in the United States. We operate 17 oceangoing container
ships serving the noncontiguous trades of our country. We can say
without any doubt whatsoever there is absolutely no change in the
Jones Act required as a consequence of this OECD agreement. It

is not a cap. There is nothing in the agreement that will create or

suggest a difficulty to the Jones Act. To claim otherwise is a distor-

tion.

There are many, many billions of dollars invested in Jones Act
vessels in the United States. Sea-land's most recent Jones action

construction program consisted of three modern Jones Act con-

tainer ships that presently serve the State of Alaska. They were
constructed in the late 1980's at a cost of over $200 million, and
we also have substantial investments in the trades to Hawaii,
Guam, and Puerto Rico. We certainly would be very concerned if

this agreement threatened that investment in any way.
With respect to title XI, I think the point has been amply made

but let me repeat that at present title XI is serving U.S. ship-
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builders well, and of course the maritime industry owes a debt of
gratitude to this panel for the work that it has done on the title

XI program. It is a program that will be capable of continuing
under the agreement, but of course its terms will have to be altered

to bring them into conformity with a new level playing field.

The only reason title XI at present is in an advantageous posi-

tion is that its terms exceed what would be perceived as a level

playing field as a consequence of the standstill agreement that was
put in place when this OECD agreement was signed. To think that
such an advantage would continue without this agreement, and to

think that our shipyards would be able to win a subsidy battle over
time is not a valid assumption.

U.S. flagship operators and the American Merchant Marine have
long labored under the burden of a 50-percent duty that applies

when we choose to have work performed in foreign shipyards for

maintenance or repair of our vessels. In this day and age when
quite a large number of foreign flag vessels are having their main-
tenance work performed here in U.S. facilities, and when we have
succeeded in phasing out the application of this 50-percent duty in

the context of Canada and Mexico, it is indeed overdue to eliminate
this 50-percent duty.
With respect to the Capital Construction Fund, the Capital Con-

struction Fund is a key competitive tax element for U.S. flagship
operators, and of course it is ship operators and owners that make
deposits and withdrawals from these funds. The CCF is needed to

put them on a level playing field with their foreign flag competitors
and should be retained.

I would point finally, Mr. Chairman, that in no way does this

agreement limit or constrict any support or assistance that the De-
partment of Defense would wish to continue to give to its military
shipyards in the future, including assistance for installation of de-
fense features. We respectfully urge the panel to support imple-
mentation of H.R. 2754 and its timely enactment.
Thank you. I would be anxious to respond to your questions.
Mr. Bateman. Thank you.
[The prepared statement of Mr. Finnerty follows:]
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Sea-Land Service is a global container transportation company with more than 100

containerships (37 U.S.-flag), 190,000 containers, providing service between over 100 ports

in 80 countries with 1995 gross revenues of $4 billion. It is a unit of CSX Corporation,

with rail, barge and intermodal transportation revenues of $10 billion in 1995.

For the record, our broad coalition strongly supports the implementation of the OECD
shipbuilding agreement to eliminate subsidies for commercial shipbuilding. After five

years of difficult negotiations, it embodies the multilateral compromise that U.S.

shipbuilding, ship operating and international trade interests asked USTR to achieve.

The multilateral OECD agreement offers the best chance of disciplining commercial
shipbuilding subsidies worldwide. The few opponents of the OECD agreement claim that

it would be better to have no agreement at all than to implement this Agreement.
Although we do not claim that the OECD agreement is perfect, we are convinced that

implementing it now would be far better for U.S. commercial shipbuilding and trading

than to maintain the status quo (heavy subsidization by competing foreign shipbuilding

countries) or to attempt some type of unilateral action here in the United States. Without
the OECD agreement, foreign commercial shipbuilding subsidies will continue to out pace

the United States and the situation may worsen.

The multilateral OECD agreement is the best means of controlling commercial
shipbuilding subsidies because it will provide a uniform and structured regime among the

key commercial shipbuilding nations. If each country were to determine individually the

definition of a subsidy and the limitations on its subsidy reform, the likely result would
be a chaotic and ineffective system. Moreover, it is very likely that the biggest

shipbuilding nations abroad would continue to subsidize their yards and U.S. international

trade would be disrupted.
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From the perspective of the owners and operators of U.S. -flag vessels, one of the most

significant and beneficial results of implementing the OECD agreement will be the repeal

of the 50% ad. valorem duty currently levied on the cost of maintenance and repair of

U.S. -flag vessels in foreign shipyards. A large number of foreign-flag vessels are now

maintained and repaired in U.S. yards. It is unreasonable to continue a 50% duty on U.S.-

flag vessels repaired abroad when no such competitive handicap applies to our foreign-

flag competition which carries the vast majority of U.S. foreign commerce. Importantly,

only about half of the revenue collected in recent years is from repairs done in OECD
agreement signatory countries. The duty will continue for other countries until they

become signatories.

The small loss of tax revenues resulting from the repeal of the ad. valorem duty has been

provided for through proper enforcement of existing tax law against foreign corporations

that claim exemption from U.S. tax for income derived from the international operation

of ships, but fail to satisfy the filing requirement for claiming such an exemption. A
penalty would be assessed for such failure applicable to foreign source shipping income

attributable to a fixed place of business in the U.S.

The only amendment of the Capital Construction Fund (CCF) required by the OECD
agreement is repeal of the "U.S. build" requirement. Competitive tax policy is very

important to U.S.-flag vessel operators and the CCF program should be retained, with the

deletion of the "U.S. build" requirement. Only U.S.-flag vessels, including those in the

maritime security program, would be eligible to participate in the CCF program.

The few opponents of the Agreement continue to raise concerns that the Agreement has a

negative impact on the cabotage provisions of the Jones Act. The cabotage provisions of

the Jones Act require vessels engaged in the coastwise trades of the U.S. to be U.S. -built,

U.S.-flagged and U.S.-manned. The Act represents a cornerstone of U.S. maritime policy.

Sea-Land Service, Inc. is the largest Jones Act operator and we would certainly not

support the OECD agreement if it had a negative impact on the domestic Jones Act trade.

Under the Agreement, there is absolutely no scenario under which the U.S. would be

required to change a word of the Jones Act. The Agreement merely provides for

monitoring the volume of Jones Act ship construction in the U.S. with an eye toward

resolving whether this category of ship construction might distort the global commercial
shipbuilding market. U.S. shipbuilders will continue to build 100% of Jones Act vessels.

Furthermore, the agreement does not prohibit the Department of Defense from funding
special defense features on commercial vessels.

Finally, this Agreement offers the best chance of ensuring that operators of U.S.-flag

vessels will be able to acquire and repair their vessels on the world market at

internationally competitive prices. It is also the only politically and economically
practical means to assist U.S. commercial shipyards to become more competitive in the

international arena. Because of the delay in enacting implementing legislation on the part

of the U.S. and Japan, the European Union has recently stated that its members can
continue to pay subsidies on shipbuilding contracts until October 1, 1996, nine months
beyond the originally agreed upon stop date of January 1, 1996. If the U.S. does not act

soon, we risk a complete unraveling of this vitally important international accord.

Consequently, we urge the National Security Committee to approve legislation

implementing this urgently needed international commercial agreement.
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INTRODUCTION

I am Peter J. Finnerty, Vice-President, Public Affairs, Sea-Land Service, Inc. and Vice-

President, Maritime Affairs, CSX Corporation. Thank you for this opportunity to present

testimony in support of the OECD Shipbuilding Agreement to eliminate subsidies for

commercial shipbuilding.

Sea-Land Service is a global container transportation company with over 100

containerships (37 U.S.-flag), 190,000 containers, providing service between over 100 ports

in 80 countries and 1995 gross revenues of $4 billion. It is a unit of CSX Corporation,

with rail, barge and intermodal transportation revenues of $10 billion in 1995.

1 am testifying on behalf of the American Institute of Merchant Shipping (AIMS) and the

Coalition in Support of the OECD Commercial Shipbuilding Agreement. AIMS is a

national trade association representing 22 U.S.-flag ocean shipping companies which own
or operate approximately ten million deadweight tons of tankers, dry bulk carriers,

containerships, and other oceangoing vessels engaged in the domestic and international

trades of the United States. AIMS represents a majority of U.S. -flag tanker and liner

tonnage.

The Coalition encompasses virtually every sector of the maritime industry including both

liner and tank vessel owners and operators, exporters, importers, ports, and a majority of

U.S. commercial shipyards (with the exception of the six shipyards which recently left the

Shipbuilders Council of America (SCA) to form their own group). Several members of

this Coalition personally attended the long running negotiations in Paris and participated

actively in the debate over the elimination of commercial shipyard subsidies in the U.S. I

can assure you that we are all vitally interested in this issue and this multilateral solution.

A list of AIMS member companies, as well as a list of organizations comprising the

Coalition, is attached.

BACKGROUND OF THE AGREEMENT

On July 17, 1994, an agreement among the key commercial shipbuilding nations was
reached which, when implemented, will establish a multinational shipbuilding accord to

eliminate commercial shipbuilding subsidies and other trade distortive practices. The
Agreement, negotiated under the auspices of the OECD, was signed by Japan, Korea,
Norway, the United Slates, and the European Union consisting of the United Kingdom,
Germany, France, Italy, Spain, Ireland, the Netherlands, Belgium, Luxembourg, Greece,
Portugal, Denmark, Austria, Sweden and Finland. It applies to the construction and
repair of self-propelled commercial seagoing vessels of 100 gross tons and above. The
participating countries account for almost 80% of world commercial shipyard production.

The official signing of the Agreement on December 21, 1994, marked the end of nearly
five years of negotiations which began in 1989 after the SCA withdrew its Sec. 301 unfair
trade complaint against foreign shipbuilding subsidies in favor of pursuing a multilateral

agreement.
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During the long period of negotiations, two bills (H.R. 1402 by Rep. Sam Gibbons (D-FL)

and S. 990 by Sen. John Brcaux (D-LA)) were introduced in an attempt to expedite the

international negotiations through unilateral action on the part of the United States. Our
Coalition opposed such unilateral action on this issue and, as my testimony will explain,

we believe that a multinational approach is the only reasonable method of opening

worldwide commercial shipbuilding markets for U.S. shipbuilders and avoiding trade

disruptions.

On July 18, 1995, the Subcommittee on Trade of the House Committee on Ways and Means
held a hearing on the OECD Shipbuilding Agreement during which members of the

Subcommittee, including Chairman Philip Crane and Rep. Sam Gibbons, Ranking Member
of the full Committee, expressed support for implementing the Agreement. Chairman Bill

Archer has also expressed his support for the Agreement in a November 14, J995, letter.

H.R. 2754, To Approve and Implement the OECD Shipbuilding Trade Agreement, was
introduced on December 11, 1995, and favorably reported out of the House Ways and
Means Committee on March 22, 1996. The Senate Finance Committee held a hearing on its

version of the bill, S. 1354, on December 5, 1995, then favorably reported the bill on May
8, 1996, as part of a larger trade package, H.R. 3074.

The Agreement concluded by USTR is more than adequate to provide for the elimination

of subsidies and the enforcement of the Agreement's terms. In this regard, the OECD
Agreement has four key elements:

1. Language to eliminate virtually all commercial subsidies, direct and
indirect.

2. An injurious pricing code designed to prevent dumping in the commercial
shipbuilding industry.

3. A comprehensive discipline on government financing for exports and
domestic ship sales designed to avoid trade distorting effects.

4. A dispute settlement mechanism.

The Agreement also contains a "standstill agreement" providing that the subsidy levels

under existing programs will not be increased and that no new subsidy programs will be
introduced while the signatory nations are implementing the Agreement. Importantly, the

Agreement specifically grants the U.S. a derogation which allows it to maintain the home
build prov'isions of the Jones Act (46 U.S.C. Sec. 883). This statute imposes a strict U.S.

build requirement which provides U.S. shipbuilders with complete and absolute protection
against imports of any foreign-made vessel for use in the domestic trade of the U.S.

DISCIPLINING COMMERCIAL SHIPBUILDING SUBSIDIES IS BEST ACHIEVED BY
INTERNATIONAL AGREEMENT

The multilateral OECD agreement offers the best chance of disciplining commercial
shipbuilding subsidies worldwide. The few opponents of the OECD agreement claim that

it would be better to have no agreement at all than to implement this Agreement.
Although we do not claim that the OECD agreement is perfect, we are convinced that

implementing it would be far better for U.S. commercial shipbuilding and trade than to

maintain the status quo (heavy subsidization by competing foreign shipbuilding countries)

or to attempt some type of unilateral action.
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Foreign shipbuilding nations are heavily subsidizing their shipyards. Without the OECD
agreement foreign subsidies will continue and the situation may worsen for U.S.

shipyards. In order to become competitive with their foreign counterparts in the absence

of the OECD agreement, U.S. shipyards would require massive subsidies to offset higher

U.S. construction costs and the effect of foreign subsidies. Given the current climate of

Congress, under which no federal agency or program is immune from the budget axe, it is

highly unlikely that any meaningful subsidy program would be funded.

The other equally undesirable alternative is for the U.S. to attempt some kind of

unilateral action. This would be disastrous. The USTR testified before the Ways and
Means Trade Subcommittee in March 1991 that, of the available options, a multilateral

agreement "is the only reasonable one . . . based on a solid, rational analysis of the

commercial needs of the industry.* A few months later, on July 9, 1991, then Ambassador
S. Linn Williams testified before the Ways and Means Trade Subcommittee on attempts by

the U.S. Congress to pass legislation to address the problem unilaterally. The Ambassador
stated that such action "would not be an effective means of eliminating trade distorting

practices in the shipbuilding sector . . . and might actually result in less favorable

conditions for U.S. shipbuilders than an international agreement."

Furthermore, the multilateral OECD agreement is a far superior means of controlling

commercial shipbuilding subsidies because it will provide a uniform and structured

regime. If each country were to determine individually the definition of a subsidy and
the limitations on its subsidy reform, the likely result would be a chaotic and ineffective

system. Moreover, it is very likely that the biggest shipbuilding nations would continue to

subsidize their yards.

Clearly, of the alternatives available to assist U.S. commercial shipyards to become more
competitive, the only one politically and economically practical is the implementation of

the multilateral OECD agreement.

REPEAL OF THE 50% AD VALOREM DUTY ON U.S.-FLAG SHIP REPAIRS

From the perspective of the owners and operators of U.S. -flag vessels, one of the most
significant and beneficial results of implementing the OECD agreement will be the repeal

of the 50% ad. valorem duty currently levied on maintenance and repair of U.S. -flag

vessels in "foreign shipyards. It is no secret that the U.S. -flag fleet is under intense

competition. The vessel repair duty, which is only levied on U.S. -flag vessels, has
burdened U.S. shipowners and trade for 120 years. The time has come to eliminate this

duty. As the U.S. -flag fleet continues its contraction this onerous duty cannot be
justified. U.S. operators are already burdened with many costly requirements to which
their foreign-flag competitors are not subject. U.S.-flag vessels must be able to perform
repairs wherever it is most convenient and cost-effective, just as their foreign-flag

competitors do. A large number of foreign-flag vessels are now maintained and repaired
in U.S. yards. It is unreasonable to impose the 50% duty on U.S.-flag vessels repaired
abroad. Importantly, only about half of the revenue collected in recent years is from
repairs done in OECD agreement signatory countries. The duty will continue for other
countries until they become signatories.
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The small loss of tax revenues resulting from the repeal of the ad. valorem duty has been

provided for through proper enforcement of existing tax law against foreign corporations

that claim exemption from U.S. tax for income derived from the international operation

of ships, but fail to satisfy the filing requirement for claiming such an exemption. A
penalty would be assessed for such failure applicable to foreign source shipping income
attributable to a fixed place of business in the U.S.

CAPITAL CONSTRUCTION FUND (CCF)

The CCF program, set forth in Sec. 607 of the Merchant Marine Act of 1936, is designed
to encourage U.S. ship operators to construct, reconstruct, and acquire U.S.-flag vessels.

U.S. operators enter into binding contracts -with the government which allows them to

defer income tax on amounts deposited in a CCF to be used for an approved U.S.-flag

shipbuilding program. The deferred tax is later recouped by Treasury because the tax

basis of the U.S.-flag vessels purchased with the CCF funds is reduced dollar for dollar to

compensate for the tax deferral. This program should be maintained. It is sorely needed
by U.S.-flag ship operators.

ESTIMATE OF REVENUE IMPACT OF REPEAL OF "U.S.-BUILD" REQUIREMENT
FROM CAPITAL CONSTRUCTION FUND PROVISIONS UNDER OECD

SHIPBUILDING AGREEMENT

Elimination of the "U.S.-build" requirement for the CCF program will n^i result in a

revenue loss to the government. As described below, the U.S.-flag fleet engaged in foreign
commerce is shrinking dramatically due to unrelated circumstances. The repeal of the

U.S.-build requirement for the CCF will not alter that trend.

U.S.-flag carriers in domestic (Jones Act) service will continue to build all vessels in the

U.S. in compliance with the statutory requirement in Sec. 27 of the Shipping Act of 1920.

There will be few Jones Act ships constructed in the near future because the existing

fleet is adequate for many years of service.

As this Committee is aware, U.S.-flag vessels in export-import commerce are rapidly
decreasing in number. Many U.S.-flag liner ships are leaving service due to scrapping at

the end of their useful lives. In addition, new U.S.-flag liner ships are being flagged to

foreign registry due to competitive pressures. Sea-Land reflagged five large

containerships to Marshall Islands registry early in 1995.

The two largest U.S. carriers are now bringing fifteen new containerships into service.

American President Lines has built six large (4,000 TEU) new ships; Sea-Land has built

five large (4,000 TEU) ships; and Sea-Land has four more (4,000 TEU) ships under
construction. All fifteen of these newest additions to their fleets will be registered in the
Marshall Islands. These companies cannot justify the substantial added expense of U.S.

registry for liner vessel operations unless the MSP program is enacted. U.S. registry means
higher labor costs and higher regulatory compliance costs, making U.S.-flag vessels

noncompetitive with foreign competition in international commerce.

The remaining U.S.-flag fleet is expected to experience added reflagging in the next few
years, absent enactment and funding of a new Maritime Security Program (MSP). Yet, if

the MSP is enacted, it will assure only about 47 ships.
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U.S.-flag tankers operate mainly in the Jones Act trade and will experience a sharp drop

in numbers due to the strict regulatory requirements imposed by OPA 90. Alaskan oil is

declining in volume and will result in fewer tankers.

The combination of these factors will result in a sharp reduction in the size of the U.S.-

flag fleet. Consequently, there will not be a revenue loss resulting from the repeal of the

"U.S.-build" requirement for the CCF.

TITLE XI PROGRAM

Critics of the OECD Agreement have complained that the Title XI vessel mortgage

insurance program would be amended and future contracts would not contain financing

terms that are as advantageous as those available today. It is important to understand

why approval of the OECD Agreement is in the best interest of U.S. commercial
shipbuilders and vessel operators, even with the necessary changes to the Title XI
program.

At present, the only reason the U.S. Title XI program enjoys terms more advantageous

than competing foreign ship financing programs is the 'standstill" entered into by

signatory governments when the OECD Agreement was reached in 1994. If this

Agreement is not implemented by the U.S., other countries would then be free to match or

greatly exceed the U.S. financing terms and the advantage of the American program
would evaporate overnight.

Under the revised terms called for by the OECD Agreement, the U.S. shipbuilders and
vessel operators will be on a level playing field with competing nations. This is an

additional reason why implementing the OECD Agreement is sound public policy.

THE JONES ACT IS NOT AFFECTED

The few opponents of the Agreement continue to raise concerns that the Agreement has a

negative impact on the cabotage provisions of the Jones Act. The cabotage provisions of

the Jones Act require vessels engaged in the coastwise trades of the U.S. to be U.S.-built,

U.S.-flagged and U.S.-manned. It represents a cornerstone of U.S. maritime policy.

To our knowledge, three arguments have been raised with respect to the Jones Act:

1. that the Agreement would force a change in U.S. Jones Act law itself;

2. that the Agreement would place a cap on U.S. Jones Act production; and

3. that the Agreement will cause uncertainty in the Jones Act marketplace
thereby disrupting Jones Act construction.

These arguments are complete nonsense.

First, throughout the OECD agreement negotiations the U.S. position was to ensure the

complete continuation of the Jones Act law. And, in fact, U.S. negotiators achieved that

goal. Under the Agreement, there is absolutely no scenario under which the U.S. would be
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required to change a word of the Jones Act. The Agreement provides for the monitoring
of the volume of Jones Act ship construction in the U.S. with an eye toward resolving

whether this category of ship construction is distorting the global commercial shipbuilding

market.

The Agreement provides that (1) if Jones Act tonnage exceeds a certain threshold, and (2)

if an OECD party nation actually believes that this tonnage is disrupting the global

market and can convince the other OECD parties of the same, then the only consequence
of the Agreement is that the aggrieved nation can impose restrictions on U.S. Jones Act
shipbuilders of an equivalent nature and magnitude in the foreign nation. There is

absolutely no limit on the amount of Jones Act tonnage that may be constructed in any
year. And, since future Jones Act tonnage is expected to be only on the order of 200,000-

300,000 tons per year, while annual global construction tonnage is measured in the tens of

millions of tons, the impact of such a restriction is really ml.

To the charge that the Agreement will cause uncertainty in the Jones Act marketplace, I

would simply respond that Sea-Land is the largest Jones Act operator and we are among
the most ardent supporters of the Agreement. Certainly, Mr. Chairman, we would not

support this Agreement If it had a negative impact on the Jones Act. Sea-Land and the

other members of AIMS, collectively with our colleagues from the American Waterways
Operators (AWO) represent virtually the entire market for Jones Act ships. In addition,

the Shipbuilders Council of America and the American Waterways Shipyard Conference,
who are active members of our Coalition, represent nearly the entire Jones Act-related

commercial shipbuilding industry. Clearly, there is no uncertainty in the Jones Act
market or supply industries concerning this Agreement.

It is our belief that the Jones Act-related provisions of the Agreement represent an
adequate and satisfactory compromise. In fact, the Agreement has no practical effect on
the Jones Act. This is the multilateral compromise that U.S. shipbuilding, ship operating,
and international trading interests asked USTR to achieve.

In our opinion, attacks on the Agreement based on the Jones Act are frivolous arguments
that represent nothing more than a misleading attempt to block the Agreement and seek
renewed direct subsidies.

MILITARY "DEFENSE FEATURES" PROGRAM IS NOT AFFECTED

The OECD Agreement eliminates COMMERCIAL shipbuilding subsidies. It does n£t
affect military shipbuilding programs. As such, the Department of Defense program to

fund the addition of special defense features in commercial ships is permissible under the
terms of the agreement. Even though the money is being used on a commercial vessel, it

is not considered a commercial shipbuilding subsidy under this agreement to the extent
that the funds are only used for the "defense features" (such as reinforced decks).

CONCLUSION

Implementing this long-awaited international OECD agreement offers the best chance of
ensuring that operators of U.S.-flag vessels will be able to acquire and repair their vessels

on the world market at internationally competitive prices -- just as their foreign
competitors do. By repealing the duty on foreign ship repairs, a significant cost



137

disadvantage borne by U.S.-flag vessel operators will be eliminated. More importantly, it

will allow U.S. commercial shipyards to become more competitive in the international

arena.

This Agreement is widely supported by the full spectrum of the U.S. maritime community
because it is the only economically and politically feasible means to eliminate commercial
shipbuilding subsidies. However, time is of the essence. During a recent trip to

Washington, Ambassador Olberg, Chairman of the OECD Working Party Six on

Shipbuilding, and Mr. Wolfgang Hubner, Head of the Maritime Transport and
Shipbuilding Division of the OECD, met with several members of Congress, USTR
officials, and industry members to emphasize the need for action. Although the

Ambassador assured us that the other parties to the OECD Shipbuilding Agreement are

still committed to its enactment, he also stated that if the U.S., as the originator of the

negotiations, fails to implement the agreement, the other nations ivculd quickly return to

heavy subsidization. Due to delay by the U.S., the European Union has stated that its

members may continue to pay subsidies on shipbuilding contracts tntil October 1, 1996,

nine months after the originally agreed upon stop-date of January 1, 1996. This change
could be reversed if the U.S. promptly implements the Agreement.

In light of these facts, we urge this Committee and Congress to act now to bring the

product of five years of tough negotiations to fruition. Prompt action will benefit U.S.

commercial shipbuilders, U.S.-flag vessel operators and U.S. international trade.

Thank you for this opportunity to testify. I am anxious to respond to any questions.



1^^

AMERICAN INSTITUTE OF MERCHANT SHIPPING (AIMS)
MEMBER COMPANIES

AMERADA HESS CORPORATION

AMERICAN OVERSEAS MARINE CORPORATION

AMOCO TRANSPORT COMPANY

ARCO MARINE, INC.

BP OIL SHIPPING COMPANY, U.S.A.

CHEVRON SHIPPING COMPANY

COSCOL MARINE CORPORATION

CROWLEY MARITIME CORPORATION

FARRELL LINES INCORPORATED

HVIDE MARINE INCORPORATED

INTEROCEAN UGLAND MANAGEMENT CORPORATION

MAERSK LINE, LIMITED

MOBIL OIL CORPORATION

MORMAC MARINE TRANSPORT, INC.

OMI CORP.

OSG BULK SHIPS, INC.

PHILLIPS PETROLEUM COMPANY

SEA-LAND SERVICE, INC.

SEARIVER MARITIME, INC.

SUN TRANSPORT, INC.

TEXACO

76 PRODUCTS COMPANY- MARINE DEPARTMENT



139

COALITION IN SUPPORT

OF THE

OECD SHIPBUILDING AGREEMENT

AMERICAN ASSOCIATION OF PORT AUTHORITIES

AMERICAN INSTITUTE OF MERCHANT SHIPPING (AIMS)

AMERICAN PRESIDENT LINES

AMERICAN WATERWAYS OPERATORS

AMERICAN WATERWAYS SHIPYARD CONFERENCE

ATLANTIC MARINE INC.

CENSA

CENTRAL GULF LINES, INC.

CROWLEY MARITIME CORPORATION

FEDERATION OF AMERICAN CONTROLLED SHIPPING

INTERNATIONAL SHIPHOLDING CORPORATION

LABOR MANAGEMENT MARITIME COMMITTEE

MAERSK LINES

MCDERMOTT, INC.

SHIPPERS FOR COMPETITIVE OCEAN TRANSPORTATION

SEA-LAND SERVICE, INC/CSX CORPORATION

SHIPBUILDERS COUNCIL OF AMERICA

TOTEM OCEAN TRAILER EXPRESS, INC.

TRINITY MARINE

WATERMAN STEAMSHIP CORPORATION



140

Mr. Bateman. I thank all members of the panel for being here
and sharing your views. It is deeply troubling to this member of

the panel, and I am sure the others, to have good friends who are
not in agreement with one another and we have to wrestle with
what is the best course of action that we can press upon our col-

leagues with respect to this very important and troubling issue.

One of the things that occurs to me is that under the status quo
with the standstill provisions of our title XI terms, which were
crafted in the main by people on this panel, have brought us the
first opportunity to penetrate the international shipbuilding mar-
ket, to my shipyard in Newport News, the first commercial contract

with a foreign vessel operator in 35 years because of title XI. If we
could preserve the status quo for a period of time, but—would not
that represent the best opportunity for American shipbuilding?
Mr. Jones. Certainly that is an attractive option. But what we

found out and what we are finding out every day in competing in

the international arena is that the value of the title XI subsidy can
be reduced to a dollar value by the customer. He subtracts that dol-

lar value from our bid to arrive at his final price. That title XI
value can be for some customers up to 7 or 8 or possibly even 10
percent of the contract price. That 10 percent can offset the 20 and
30 percent subsidies that some of these foreign countries are man-
aging to weasel into their contracts. So it can be valuable for cer-

tain contracts, but for most contracts that we are competing
against we find that the title XI subsidy does not overcome the
ability of the foreign countries to subsidize.

In the case of the one contract, we received the second contract,

international contract for large oceangoing ships, two chemical car-

riers for a Danish company that are now under construction in our
Alabama yard. We got that contract according to the owner because
we were the low bidder, not because of title XI, although he cer-

tainly took advantage of title XI because it gives him a better deal.

Title XI is a good program. A 25-year program is a good program.
It cannot overcome foreign subsidies, and I firmly believe that if we
do away with this agreement or we signal that we are not going
to put this agreement into force, the other countries who are com-
peting will match it in a heartbeat.

In the past they have a history of providing loans, balloon pay-
ment loans, no interest payment or no principal payment loans, in-

terest only loans. They know how to do it. They have the laws on
their books. They will implement that in a heartbeat if this agree-

ment goes down the tubes. It is a fairly cheap program for them
to do. Title XI has a lot of leverage behind it.

Mr. Bowler. If I might comment and take the other side of the

question. Clearly title XI, the USTR talked about the wonderful
standstill provision. Basically standstill has meant that other coun-
tries who continue to subsidize and whether you say $3, $5, $8 bil-

lion, you pick the figure, we essentially had title XI at about $50
million a year for a couple of years. That has generated as Vice Ad-
miral Herber testified in front of this committee a little over a
month ago, in less than 2 years, $1.6 billion of commercial ship-

building in this country. Now if title XI remains as is and the other
subsidies remain as is why do we think that is going to change?
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Mr. Jones and I met about 2 months ago with Mr. Intonini, who
is chairman of Fin Contieri, the largest shipbuilder in Italy, and he
basically said that if title XI remains in effect the Europeans could
not just match title XI. Their financial markets are not structured,

are not nearly as sophisticated as the U.S. financial markets are,

particularly in covering 25-year loans, which is the strength of title

XI. Our shipbuilders will say that is the difference, that will con-
tinue to be the difference, and as long as we keep title XI we will

keep generating commercial shipbuilding jobs in this country.
Thank you.
Mr. Bateman. Anyone else?

Mr. DuCLOS. I would like to say in the craft that we would be
offering in Indonesia there is sufficient sophistication and design
and construction, that Third World countries probably could not
build them, and American dollars and title XI, all combined, would
make us quite competitive in these vessels.

Mr. Bateman. Let me ask a question. We have heard repeatedly
today that the Jones Act is either adversely affected and some say
it is not. To those of you who say that the Jones Act is not affected
in any way, there are no adverse implications whatsoever as to the
Jones Act, what would be wrong with our structuring what we re-

port to the floor of the House to make it abundantly clear and re-

solve any dispute in the context of this implementation agreement
is totally completely without prejudice to the efficacy now and in

the future of the Jones Act?
Mr. FiNNERTY. I would be happy to start, Mr. Chairman. I cer-

tainly think that it would probably help the process or perhaps
clarify any misgivings that people might have on this question. I,

too, had brought to my attention some of these press clippings from
overseas where claims were made by certain of the governments
abroad going home to their constituents and claiming that they had
accomplished this or that kind of a restriction on the Jones Act.

The Trade Representative and our attorneys studied the matter
and assure us it does not in any way harm the Jones Act. To the
extent that the panel can underscore or bolster that clear impres-
sion, we certainly would support you.
Mr. Jones. Mr. Chairman, I believe it would be appropriate to

have a sense of Congress resolution saying that these Jones Act
provisions don't undermine in any way the Jones Act. I think that
would help the process along.

I also point out that when this Jones Act provision that is in the
agreement now came before the Shipbuilders Council Board that
all those that now object to it were members of the board. So I

don't understand why now they are objecting to something that
they had approved when they had the opportunity at that point to

veto it.

Mr. Bateman. I take your point and do not challenge the accu-
racy of what you just said, but the more important point is whether
they were right or whether they were wrong, either then or now,
and that is the judgment we have to make now.
Mr. Jones. On title XI, if you look at the current Maritime Ad-

ministration list of pending applications, there are about six pend-
ing applications for large oceangoing ships. Five of those are for

yards that support this agreement. Of the 25 total pending applica-
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tions for all kinds of vessels, 11 are for 15 years or less, so that

the 25-year provision is not critical in all cases for the kinds of

good works that title XI has done over the years.

Mr. Bateman. Mr. Taylor.

Mr. Taylor. Thank you, Mr. Chairman.
As you know, this is the first of three panels where you have

some pros and cons. If I could just get a kind of nodding of the

head. Is it fairly accurate to say that we have asked our nego-

tiators of two different administrations to solve a problem regard-

ing foreign subsidies of shipbuilding but that they came up with
the wrong solution to solve the problem?
Mr. Bowler. Correct.

Mr. Jones. Wrong.
Mr. Bowler. Head moving in vertical plane.

Mr. Taylor. I do want to point out a couple of things, though,

that I think are fairly safe to say. I will proudly say that our sec-

ond tiered shipyards, as they are referred to, are doing very well

both domestically and internationally and we are proud of that.

They are an important part of our economy.
I think it is also safe to say that with the downturn in the DOD

budget, the six major shipyards have serious problems. The ques-

tion is. A, can all six of them survive and, B, if they do survive,

in what shape will they be there if we need them again, and we
will need them again; I can't predict when.
Going back to the fact that the second tier yards are doing good,

but that the bigger yards have a problem and are downsizing sig-

nificantly, doesn't it make sense that this Nation since we have to

have those big yards in time of war take some steps to see to it

that they survive?
Second, since we don't have a heck of a lot of money to throw

around, doesn't it make sense that we continue to make small in-

vestments like the title XI program to help them survive?

And, third, since you are doing okay and they are not, wouldn't

it make sense to heed their warnings of an impending treaty that

is going to hurt them even worse, and I am directing that to you
because I have both types of shipyards in my district.

Mr. Jones. I appreciate that and appreciate your concern about

these issues because they are important issues. May I ask you to

repeat the questions?
Mr. Taylor. The point is, second tier yards are doing good.

Mr. Jones. We are. The other yards are also doing very good
right now. We have multibillion-dollar backlogs in each one of

those yards, multibillion-dollar backlogs.

Mr. Taylor. Big yards?
Mr. Jones. Yes, sir.

Mr. Taylor. No, sir, that is not accurate?
Mr. Jones. Avondale said they had the biggest backlog in their

history.

Mr. Taylor. And I hope the Navy was listening for when they

award the LPD 17 contract, because there are some other folks who
are doing some serious downsizing.
Mr. Jones. I agree, there will be downsizing but nevertheless the

yards are doing reasonably well. They have a huge backlog.
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Newport News' bottom line profit last year, after everything, was
more than my entire revenue, and yet I have the money and the

capacity and the will to invest my money into becoming commer-
cially competitive. I think those other yards can do the same. I

think they already have. I think they are competitive.

Avondale Shipyards, Mr. Bossier was quoted in Armed Forces
Journal, May 1996. Mr. Bossier—I assume it was the same one
who was sitting next to me. The picture looks the same. We are

making inroads into the international market. If the OECD agree-

ment is, in fact, ratified by the participating nations, I think you
will see us contracting for international ships on a competitive
basis within the next 10 to 12 months. I think we are getting close

to being in a position if the OECD agreement comes to pass that
there will be a decent piece of international business for us.

I know that yard pretty well. They are competitive and this will

come to pass if this agreement goes into effect.

Mr. Taylor. Prior to the title XI revitalization in 1994, how
many commercial ships was Avondale building?
Mr. Jones. I have no idea.

Mr. Taylor. Prior to the title XI revitalization in 1994, how
many commercial ships was Newport News building? Why do we
want to arbitrarily give up a program that is working?
Mr. Jones. We have had a 2-year title XI advantage. In that 2

years, there have been exactly two international contracts signed.

I don't consider that success.

Mr. Taylor. Do you know what we as a Nation were doing prior

to that? It is a change in the right direction.

Mr. Jones. It is a step in the right direction and was needed be-

cause it will establish us as being able to build ships. Newport
News is going to do a wonderful job on those ships and they will

deliver them on time. That is going to start to establish a reputa-
tion of the United States as a shipbuilding country again.

We have not built in this country a large commercial oceangoing
ship over 350 feet that was not either subsidized or protected in

over 50 years. We don't have a product; we don't have a market-
place. We were not in the marketplace. This gets us back in. But
we are in now. We have to demonstrate that we can produce these
ships so we can earn the confidence of international shipbuilders.
Every commercial ship that was built in this country was built

either with construction differential funds, subsidies or under the
protection of the Jones Act. That goes on for the last 50 years. We
had not built anything for the international marketplace. When
you get into the smaller ships we do quite well, because for some
reason the effect of the international subsidies doesn't kick in.

My company has built 220 ships since 1964, when we went into

business. Thirty percent of those would fall under this agreement
and were sold to international customers without subsidy. We have
tried to break through the size ceiling and we find it is kind of like

a glass ceiling. Every time we have bid on a larger ship, we pop
up against foreign subsidies.

In 1985, I lost my first contract on a large international-flagged
oceangoing ship to a foreign shipyard after the bids were in. A Eu-
ropean company came in and put an additional subsidy in their
shipyard's hands, which enabled them to beat my bid. I was the
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low bidder in 19^5 with no subsidies from the U.S. Government,
no title I, no nothing except my ingenuity, my competitiveness and
the competitiveness of that shipyard and the ability of the Amer-
ican worker to produce at low cost. We can do that again today. We
have just got to decide to do it, and I have decided to do it.

Mr. Taylor. Mr. Jones, I am not going to argue with anything
you just said because I agree. What I disagree on is when the ad-
ministration, both Democrat and Republican, were asked to solve

the problem of the subsidies, they came up with the wrong solution
and rather than admitting that they came up with the wrong solu-

tion, they tried to sanctify a bad solution. I am of the opinion that
we can do better than this, that there has to be a better solution

than the one they came up with.

Mr. Finnerty, I have to tell you, I just cannot believe that this

agreement is going to allow companies such as yours to set aside
money in the capital construction fund that has traditionally been
set aside, tax deferred, tax exempt, and understanding that they
would eventually use that money to build a ship in this country.
I don't think it makes any sense to continue to give you that bene-
fit when you are not going to turn around and build the next ship
in this country. That is not fair.

Mr. Finnerty. Mr. Taylor, I have heard certain individuals indi-

cate in the past
Mr. Taylor. And your company is not alone. It is a program that

anybody can take advantage of, but I am using you as an example
since you are here.

Mr. Finnerty. A great many of the ship operators today do not
take advantage of the program and basically deposits are not made
in the program for the most part because there is no expectation
that the money can be withdrawn and successfully used in the fu-

ture. If we do not have competitive tax treatment for U.S.-flagged
vessels, and it is only U.S.-flagged vessels that would be able to use
the CCF if it is amended as the agreement requires, then they
would be forced in the future to still make a purchase as the mar-
ket dictates, but they would probably then flag the vessel overseas.

If the money comes from a Capital Construction Fund and tax
deferral is bestowed as a consequence, then they must flag the ves-

sel in the United States. If the policy decision, and that is certainly

something that the Congress and the Government can do, if the
policy decision is that you do not want to provide competitive tax
treatment to U.S. -flag vessel operators using their own money

—

this is not money that belongs to the Government and it is not
money that belongs to shipyards. It is our earnings in the inter-

national marketplace or in the Jones Act marketplace which we
then reinvest in U.S. flag and today U.S. -built vessels.

That is a decision, of course, that is in the hands of the policy-

makers. We think it is more than fair because what it provides is

competitive tax treatment versus the foreign-flag vessels which
today are carrying 96 percent of the imports and exports of this

country, and they pay no tax.

Mr. Taylor. Mr. Finnerty, isn't it also fair to say that unless a

vessel has an American flag on the stern it does not get any operat-
ing differential subsidy, and when that American vessel puts the
American flag on the stern it has the full faith, trust, and con-
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fidence of this great Nation to bail it out when an American vessel

is attacked by foreign entities at sea. So with privileges come re-

sponsibilities.

My point is, when you have the privilege of a Capital Construc-

tion Fund, I think you have a responsibility to the people of this

country to build that ship in the country. It is a two-way street,

as you just said.

Mr. FiNNERTY. Mr. Taylor, as I understand the intention of the

existing Capital Construction Fund moneys that are in the fund
today that were deposited in the context of a requirement that

those funds be used only for U.S. building, I believe that is what
the present legislation would require. That is what I had been ad-

vised. The change would only be prospective, as I understand it.

Mr. Taylor. Everything we do affects the future. I think one of

the problems with maritime policy is that this Congress has not

been looking past its nose very often. I think it is time we started

to do that.

Mr. FiNNERTY. One of the shortcomings that I have been at a loss

to comprehend for decades in this country is that today, although
the preponderance of our U.S.-flag fleet is foreign built, U.S.-

flagged, foreign built, we cannot deposit any earnings from those
ships into the CCF even to build a ship in the United States be-

cause the provisions do not allow it, and we certainly cannot de-

posit any earnings from our foreign flag fleet because the policy

does not allow it. These are handicaps that we have placed on our-

selves for decades.
Mr. Taylor. Thank you for bringing that to our attention. That

is something that needs to be addressed. Thank you, Mr. Chair-
man.
Mr. Bateman. Mr. Longley.
Mr. Longley. Thank you, Mr. Chairman. I want to follow up on

Mr. Taylor's line of questioning. I want to be careful the way I use
this language because I imply maybe only a distinction of scale as
opposed to value, that very clearly there appears to be aspects of

this agreement that benefit the so-called tier II yards.

Mr. Jones, from reading your testimony and from hearing that,

but by the same token, it is also clear that there is a different class

of yard along the tier I or what is referred to as the heavier indus-

trial shipbuilding base of the country that feels very threatened by
it. I am just wondering to what extent there are aspects of this that
can be carved out, and more to the point, Mr. Jones, you alluded
to this in your comments, that there were aspects of the overseas
subsidies that weren't affecting you or you were in a position to

come in under the radar screen to the extent that there were mar-
kets that you had access to that enabled you to succeed very well.

The point that I want to make is that we are 100-percent sup-
portive of everything that we can do in this country to build up a
maritime industrial base, and that includes all shipyards. We are
not focused necessarily on any one component of the shipbuilding
industry. But I am very concerned that we have an agreement for

the sake of an agreement because it seems to make sense from a
publicity standpoint, and we are not dealing substantively with the
major issues that must be addressed.
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I just take a recent example. I was advised last week that at the

big terrorism task force meeting that was held in Egypt there were
4 hours of opening statements by the heads of State present and
40 minutes of discussion, and the press availability exceeded the
amount of time available for any discussion whatsoever of the ter-

rorism issues involved. I guess the question is this, and I would ask
it of Mr. Bowler as well as Mr. Jones and any other panelist who
would like to chime in.

Do we have an opportunity here to potentially refocus some of

these negotiations on different aspects of the subsidy question as
opposed to the tax and regulatory issues that benefit the different

components of the industrial base differently? Mr. Bowler and Mr.
Jones.
Mr. Bowler. Yes, sir, and certainly in asking you to consider the

agreement we have pointed out what we think are some things

that are certainly going to be detrimental to our industry. One of

the things I talked about was, in fact, creative programs, and
again, when we went in front of the Ways and Means Committee
for this hearing, the large yards were somehow painted as being
here with our tin cup out looking for direct subsidies. That is abso-

lutely not true.

However, if there are in fact programs in which the U.S. Govern-
ment can cost effectively meet, for instance, sealift needs as was
suggested in this book, cheaper than we are now, at the same time
building commercial ships in this country and the only way you are

going to get back into this business is do it, it is not an academic
exercise.

Clearly, anything that can be done in terms of your consideration

of this agreement that will make it crystal clear that programs that

the Congress has advocated like national defense features should

be off limits, clearly the DOD doesn't think that or they would not

have put out that presolicitation like that. So there are things like

that that would not result in any direct subsidies that could

strengthen this agreement and help our industry get back into

commercial shipbuilding. That is one example.
Mr. Jones. In response, the agreement is perfectly clear on this

matter, perfectly clear, and I will read it. The agreement excludes

military vessels and modifications made or features added to other

vessels exclusively for military purposes. This exclusion is subject

to the requirement that any measures or practices taken in respect

of such vessels modifications or features are not disguised actions

taken in favor of commercial shipbuilding and repair and consist-

ent with this agreement.
What that says is a national defense features program, if it is

genuinely for national defense features for military purposes, is ex-

empted from this agreement. You can do it. This Congress can do

it.

Mr. LONGLEY. I appreciate what you are saying, but that is not

the question. I respect the fact, and I am not asking you to arbi-

trate the differences. I am trying to say there are aspects of this

agreement that are of particular benefit to the shipyards that you
represent as opposed to aspects of the agreement that are particu-

larly threatening to the shipyards that you don't represent, and I
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am trying to carve out the distinction in terms of what areas are

impacting differently. That was the point of my question.

Mr. Jones. I really can't identify anything in this agreement that

wouldn't benefit all shipyards. They don't believe that. Mr. Bowler

apparently believes it from his statement in the Armed Forces

Journal, but I think this agreement allows everybody to have the

opportunity to become competitive in the world market.

There is no guarantee in this agreement that I will ever get an-

other contract. I may fall flat on my face. But I believe I am com-

petitive right now and I believe other shipyards, including

Avondale, are competitive right now, not for all segments of the

market, not for every shipyard that is out there, and not for every

type of ship, but we can find our niche markets and build ships in

our country.
In terms of building up this country to great shipbuilding status

again, you have to understand that we have less than 2 percent of

the world's shipbuilding capacities in this country, less than 2 per-

cent. Even if we weren't doing any Navy work, and all the world's

yards were at full capacity and we were at full capacity, we would
only be 2 percent of the world tonnage, a little less than 2 percent,

and even with the improvements that are going on in yards to in-

crease capacity we are not going to increase that by the year 2000.

Mr. LONGLEY. That is exactly the issue.

Mr. Bossier. I think if Mr. Bowler were here he would tell you
that he was misquoted in that article. Perhaps that has happened
to others in the room. He would be glad to tell you that he is dead
set against this agreement in its present form.

Mr. Abbott. Mr. Longley, the issue of the restructuring and the

foreign shipyard's ability to go in and still provide subsidies into

shipyards for restructuring—in the face of a standstill agreement
that is currently in place, the Germans still put $5.8 billion in sub-

sidy; in place of the standstill agreement the subsidies are still tak-

ing place.

If these are not violations of a standstill agreement are they

going to be found wrong under the agreement? I have a real prob-

lem with this. It seems to me like there are too many loopholes

here. If they are going to do it for restructuring, and again, we
seem to be the only ones playing by the rules, I really have major
concerns.
Mr. Bateman. The gentlelady from Florida, Mrs. Fowler.

Mrs. Fowler. Thank you, Mr. Chairman. Mr. Jones, I want to

get back to an issue in Mr. Longley's questions that came up on
the defense aspects. Some argue that this agreement is contrary to

our national security interest, but you and Mr. Perry, from letters

he has written, seem to feel the opposite. Do you think this agree-

ment is a positive or a negative contribution to our national secu-

rity interest?

Mr. Jones. I think it is absolutely positive. It completely exempts
military construction so we can build hopefully as many ships as

this committee wants, not as many ships as perhaps the adminis-

tration might ask for. That is one thing you can do. It is completely

unlimited under this agreement. The second thing you can do is

have a national defense features program. You can build maritime
prepositioning ships for the Marines, build those in U.S. yards.
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without prohibition, and thereby meet the Marine Corps as well as
the Army's maritime prepositioning needs. That is perfectly allow-

able under this agreement, and so we have an unlimited oppor-
tunity to continue to strengthen our naval forces.

We can use national defense features programs, we can build all

the Navy military-oriented ships we want. The only thing we can't

do is use that as a guise to subsidize commercial shipping and that

is something that we as a country should support.

One of the things that—go ahead if you have another question.

Mrs. Fowler. When you mentioned the Marine Corps Maritime
Prepositioning Program, Mr. Bowler, in reading his testimony, he
mentioned that and I was sure he didn't mean to suggest that that
program would not be allowed under the OECD agreement. I want-
ed to make sure I got that clarified here.

Mr. Bowler. I would say clearly the current Marine Corps
prepositioned ships, the 13 ships, we know they are trying to get

three more. We would like to see new construction, and there are
some other folks who think differently. So three programs which I

think could meet military needs with commercial ships, it is the re-

capitalization of the 13 existing Maritime Preposition Force [MPF]
ships, the National Defense Features Program, which Congress has
authorized last year, and also we have had meetings with the U.S.
Navy who are looking at recapitalizing their auxiliary fleet using
commercial ships.

The first, if you will, solicitation that came out from DOD, and
I have a copy here, on national defense features says right in there,

and we have met with DOD and it is the first thing out of their

mouth all the time is this can't violate the OECD shipbuilding
agreement. I know the agreement says military ships, and I know
most of the people and probably Tom Jones means haze, gray and
underway.

In this case these are ships like the current MPS, which are com-
mercially built, but meet strict military needs. Clearly, the DOD
feels that there is an area of ambiguity or they would not be put-

ting it in their solicitations.

Mrs. Fowler. I am sure DOD will clarify that so we can get the
ships we need for our defense needs, so I am not too worried about
that. But I wanted to make sure that you didn't think the MPF
program didn't qualify under this.

Mr. Finnerty, your statement noted that the capital construction
fund was an important tax provision for our U.S. -flag ship opera-

tors. Does your company view CCF and would U.S. ocean carriers

use it in the future?
Mr. Finnerty. Yes, we do. We have had a capital construction

fund for, I would guess, 10 or 15 years now, probably closer to 15

years. We used that fund for the construction of the three modern
container ships that we operate in the Alaska trade. We have used
the fund for other vessels that we operate in the domestic and for-

eign commerce. We wish that we could use it a whole lot more.
It is at present, as you know, tied to construction in the United

States and once, hopefully, under this new agreement the construc-

tion in the United States would be more competitive due to the

elimination of foreign subsidies, we would hope, and I think that

extends to other carriers as well, we would hope to be able to use
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this competitive tax treatment for capital formation that would en-
able us to expand the U.S. -flag fleet.

Mrs. Fowler. Your U.S. -flag ships are both international and do-
mestic Jones Act trade. Does the repeal of the 50 percent duty ben-
efit both Jones Act ships and vessels in foreign commerce?
Mr. FiNNERTY. Yes, ma'am. The elimination of the 50 percent

duty would extend to all U.S.-flag vessels to the extent that they
have any repair work or maintenance work done overseas. We at

present have a substantial amount of maintenance and repair work
done in the United States on our Jones Act vessels by including the
ones that call at Jacksonville.

Some of the other vessels have work done overseas as a matter
of course but it depends to a great extent on the operational timing
of the work that needs to be done coincident with Coast Guard in-

spection.

Mrs. Fowler. Mr. Jones, I know, as you state, you are a current
chairman and past member of the Shipbuilders Council. I am con-
cerned that as we are getting shipbuilders for and against it, do
you think that the shipbuilding industry was adequately briefed
and consulted on the content of this agreement during the negotia-
tions? Did they understand the substantive content of it before the
agreement was reached and did they have any opportunity to reject

any part of the agreement it did not favor before it got finalized?

Mr. Jones. The answer is, yes, to all your questions. We were
consulted every step of the way. We had a representative, the
president of the Shipbuilders Council of America, attend most of
the negotiating sessions and acted, in effect, as an assistant nego-
tiator. He informed the board of every development for the 5-year
period.

The board of the council continued throughout that period to con-
tinue to support a continuation of negotiations and basically was
given an opportunity to review the status, the items that were
being negotiated and to give their approval or disapproval, and our
positions were taken into account and factored into the agreements
up to and including the Jones Act proceedings that is now in this

agreement and was agreed to by our board a mere 5 weeks before
the signing of our agreement.
The board was headed at the time by the CEO at Newport News

and the executive committee consisted of that CEO plus CEO's of
other yards. We participated in negotiations every step of the way
and we supported the negotiations and virtually every provision
that was in that final agreement was passed by us for our ap-
proval, and to the best of my knowledge and belief, there was no
substantive objection to anything that is in the final agreement.
Mrs. Fowler. Thank you, Mr. Chairman.
Mr. Bateman. I don't want to extend this, but I think there is

a different point of view with regard to the accuracy, thoroughness
and completeness of the discussions and briefings that took place
and whether or not when the shipyards who are now complaining
learned more about what was in this agreement that they had any
support for it and were not virtually almost in a state of shock.
Maybe they were wrong in being shocked. Maybe whoever signed
off on it may have been right, but I don't want anyone to leave here
thinking there is only one side of that proposition.
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With that, I recognize Mr. Pickett.

Mr. Pickett. Thank you, Mr. Chairman. We still seem con-
fronted with this issue of how to resolve the issue of the fact that
beauty often lies in the eye of the beholder and we have people that
looked at the same thing here and see something entirely different.

I think everybody here is genuinely concerned that we will take
a move or make a move that would be detrimental to the industry
as a whole, and further drag down the maritime industry in the
country. This would be a case of aiming to do something better
than and, in effect, hitting a target of doing something that is bad
for the industry. I would like to hear more as to how there can be
such a divergence of views about how this agreement is going to

impact on the maritime industry as a whole.
Mr. Bowler. I will just start off. For one thing, when this agree-

ment went in, what was being targeted here are subsidies for large
oceangoing commercial ships, and the big producers of these in the
country, in the world, are Korea, Japan, and in Europe in terms
of big market shares.

A lot of the smaller ships of which, as Mr. Taylor said, are very
competitive right now internationally, tugs, oceangoing tugs,

barges, but this agreement is focused at the large end of the spec-

trum and that is what historically in this country the large ship-

yards have built. That is one reason there is a difference in terms
of what, in our opinion, that this was focused at the high end of
the markets in terms of ship size.

Other reasons, clearly, we feel that the real country that every-
one is worried about right now other than China coming up is

Korea. We feel, and I know the Europeans even more strongly feel

that this agreement really didn't do anything to deal with capacity.

For instance, the steel agreement that we have signed up to

deals with the capacity of the steel mills in various countries. This
doesn't deal with it and Korea, in the last 3 years, has doubled its

capacity, and basically Korea and Japan have essentially said this

is a good agreement. We really don't have to do anything different

than we are doing right now. That is why we feel that this agree-
ment is going to continue to erode both the European and, more
importantly, it will prevent us from regaining any significant com-
mercial market share.

Mr. Bateman. I would like to give the gentleman from Hawaii
an opportunity to ask a quick question or make some observations.

We have a vote. We are running out of time. It is a series of three
votes, I think.

Mr. Abercrombie, if I might ask you to make any comments you
might like to for the record.

Mr. Pickett. Mr. Chairman, I would like to have a response
from each of the witnesses to my question. If they care to offer a
response to the committee, if you would make one in writing, I

would appreciate it.

Mr. Bateman. We would welcome a response from any of you.

Mr. Abercrombie. Thank you, Mr. Chairman. I know you are

going to have to end the hearing.



151

Let me make a statement and if anybody cares to respond in

writing, as Mr. Pickett suggested, I would be grateful. I hope you

just don't think this is a pejorative commentary taking advantage

of the fact that we are ending, but I have been following closely

other aspects; for example, within the European Union the move-

ment of agricultural goods just across borders, and in our other Na-
tional Security Committee work with respect to China in particu-

lar, and other nations, as to whether or not their version of what
constitutes a subsidy is our version of what constitutes a subsidy

and whether they are going to live up to agreements or not.

China may only have 4 percent or so of the market now, but that

is not the way it will end up being. I have sympathy for Mr.

Finnerty's position. I think Sea-Land has been driven, too. As a re-

sult of some of the missteps we have made for a number of years,

decades probably is closer to it, American shipbuilding and ship-

pers and the whole maritime industry has been driven into cir-

cumstances that they probably wish they hadn't been.

I have empathy for Mr. Jones's feistiness with respect to his be-

lief, which I am sure is sincerely held as to our competitive abili-

ties. But I must say, and I am sorry to say, I wish I had more time

to go into especially Mr. Finnerty's closely reasoned testimony, that

I would have to see evidence, Mr. Chairman, and members of the

panel, I would have to see more evidence that there will not be sub

rosa subsidies going on, that there will not be favoritism shown
through foreign versions of vertical integration the way we call it

here, monopoly sweetheart agreements internally. I can't see from

at least the testimony presented that we would be able to compete,

that these countries would give us an even playing field in which
our competition; that is, our desire to be able to compete with them
would be recognized by them in any substantial way other than by
a nod and a wink.
Oh, sure, once we are on the same field we are going to let you

have the ball, too, on an even basis. I am sorry, Mr. Jones. I can

see you want to answer, but we are at the 10-minute mark.
Mr. Jones. This is like a poker game. There is a big pot in the

middle of the table and there are 10 players around the table. Ev-

erybody has a very strong interest in ensuring that the other guy
ain't cheating. That is what you are going to see as far as enforce-

ment mechanisms on this agreement. Everybody is going to be

watching everybody else. The Koreans will be watching the Japa-
nese like hawks and vice versa.

Mr. Abercrombie. We do that right now with China. I have
watched it on shipping. They violate their shipping agreements
with impunity. They play us for suckers and saps over and over

again. Perhaps it is a nationalism on my part, but I believe we
have to ensure the health of the Merchant Marine industry as a
whole in this country first and foremost. That is my duty and obli-

gation under the Constitution, and if that requires us to do certain

things by way of investment, I don't call it welfare. I call it an in-

vestment in our people.
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Mr. Bateman. Not by design but by virtue of necessity, Mr. Aber-

crombie gets the last word. We will have to adjourn now with our

thanks to the panel.

Mr. Abercrombie. You are very kind to listen to me on that side.

I appreciate it.

[Whereupon, at 2:10 p.m., the panel was adjourned.]
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