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PREFACE.

THE need has long been felt of some trustworthy exposition of the

present state of the law relating to Criminal and Quo Warranto

Informations, Mandamus, and Prohibition. Very many years have

elapsed since the appearance of a treatise on any of these subjects.

Meanwhile the law has undergone profound modification, and the

procedure has in many respects been wholly changed.

The present work aims at supplying the need. How far it has

succeeded in doing so is left to the candid judgment of the profes-

sion.

In extenuation of such shortcomings as may be found in his

book, the author would point to the wide field traversed by it, and

the great number of authorities which it was necessary to consult
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NOTE ON REPORTS.

The following opinions on some of the Reports referred to in this work, which

the author has met with in his researches, may not be without profit as well as

interest to the professional reader :

SlDERFIN.

"This book is fit to be burned, being taken by him when a student, and un-

worthily done by them that printed it." Per DoLBEN, J., 1 Show. 252.

BARNARDISTON.

"A book of doubtful authority.'' Per cur. B. v. Butter, 8 East, 393.

HOLT'S REPORTS.

"A book of no authority."Per LEE, C.J., 1 Wils. 15.

MODERN REPORTS.

" Wonnell's case being here cited from 8 Mod. 267, the Court treated that

book with the contempt it deserved
;
and they all agreed that the case was

wrongly stated there (I mean the old edition of that book)." 3 Burr. 1326,

margin.
" Holt complained bitterly of his reporters, saying that the skimble scamble

stuff which they published would make posterity think ill of his understand-

ing and that of his brethren on the Bench. He chiefly referred to the Modern

Reports which are composed in a very loose and perfunctory manner." LORD

CAMPBELL, 'Lives of the Chief Justices,' vol. ii., p. 136.

VENTRIS, SHOWER, SIR THOMAS JONES, and SIR THOMAS RAYMOND.

"The inaccuracies and the barbarous dialect of Ventris, Shower, Sir Thomas
Jones and Sir Thomas Raymond." Per LORD CAMPBELL,

'

Lives of the Chief

Justices,' vol. ii., p. 47.

BURROW, DOUGLAS, COWPER, DURNFORD and EAST [Term Reports].

"The very best law reporters that have ever appeared in England." /Vr

LORD CAMPBELL, 'Lives of the Chief Justices,' vol. ii., p. 405.

(31)
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* PART I. CM]

CKIMINAL INFOBMATIOM

CHAPTER I.

NATURE OF INFORMATIONS, AND THE VARIOUS KINDS
OF THEM.

PAGE PAQH
Distinction between Infor-

mation and Indictment . . 3

What an Information is . . 1

Various kinds 1

Origin of Jurisdiction . . .2

AN Information is a suggestion upon record by which, what, an in-

in certain cases, the matter of a suit is allowed to be formation is.

brought before the High Court of Justice, and is so

called from the words by which it gives the Court to

understand a*nd be " informed of" the facts alleged in it.

Informations are, according to Blackstone (a), of two Various

sorts, viz., (1) those which are partly at the suit of the kinds,

sovereign and partly at that of a subject; and (2) such
as are only in the name of the sovereign. The former
were usually brought upon penal statutes, imposing a

penalty upon conviction of the offender, one part to the

use of the sovereign and another to the use of the in-

former, and were a kind of qui tarn actions (6), only
carried on by a criminal instead of a civil process.
The same authority (c) subdivides Informations ex-

hibited in the name of the sovereign alone into two

kinds, viz., (1) those which are truly and properly the

sovereign's own suits, and tiled ex officio by her own
immediate officer, the Attorney-General; (2) those in

which, though the sovereign is the nominal prosecutor,

(} Book iv. 308.

(/>) Where one part of the penalty was given to the sovereign,
flu- poor, or some public use, and the other part to the informer
or prosecutor,the suit was called in/tii tinn act ion, because brought
by a person

"
c/wj imn pn> domino rcgc, etc., quam pro se ipso in IMC

tr/r sn/iiifiir" (Bl. Book iii. 1G2).

(c) Bl. Book iv. 308.

3 INFORMATION. (33)
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[
* 2 ] yet it is at * the relation of some private person

or common informer, and they are filed by the Queen's
coroner and attorney in the Court of Queen's Bench,

- usually called the Master of the Crown Office, who is

for this purpose the standing officer of the public.
In Chancery also, where a suit was instituted on be-

half of the Crown or of those partaking of its preroga
tive or under its protection, such as idiots, lunatics, or

public charities, the matter of complaint was offered to

the Court by way of Information by the proper officer

of the Crown, the Attorney- or Solicitor-General: when
the suit did not immediately concern the rights of the

Crown alone, its officers depended on the relation of

some person whose name was inserted in the informa-

tion; and the relator was responsible for the conduct of

the suit as well as for the costs of it. But a relator

was in no case indispensable, and never intervened

.where the rights of the Crown alone were involved (d).

Now, by Order i., r. 1 of the Rules of the Supreme
Court of Judicature, all suits which were formerly
commenced by Information in the High Court of Chan-

cery are henceforth to be instituted by action in the

ordinary way. Such suits, therefore, are no longer to

be entitled Informations (e).
There were also Informations, to which the rule just

referred to does not apply, on the Revenue side of the

Queen's Bench Division; the procedure as to these, for

the most part, being left the same as before the Judi-
cature Acts (/).
With neither of the two last-mentioned kinds of In-

formation does this work profess to deal.

Origin.
" There can be no doubt," says Blackstone (gr),

" but
that this mode of prosecution by information (or sug-
gestion) filed on record by the King's Attorney-Gen-
eral, or by his Coroner or Master of the Crown Office in

the Court of King's Bench, is as ancient as the common
law itself. For, as the King was bound to prosecute,
or at least to lend the sanction of his name to a prose-
cutor, whenever the grand jury informed him upon
their oaths that there was a sufficient ground for insti-

[
* 3 ] tuting a criminal suit; so, when these, his * im-

mediate officers, were otherwise sufficiently assured that

(d) Story's Eq. PL, ch. 9, g 8.

(e) In Attorney-General v. Shrewsbury Bridge Co. (W. N. 1880,

p. 23),where the statement of claim was indorsed " Information
and statement of claim," Jessel, M.R., ordered it to be amended
by striking out the title "Information."

(/ ) See Judicature Act, 1873, s. 34, and Order LXVIII., rr. 1, 2.

(g) Book iv. 309.
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a man had committed a gross misdemeanor, either per-
sonally against the King or his government, or against
the public peace and good order, they were at liberty,
without waiting for any further intelligence, to convey
that information to the Court of King's Bench by a

suggestion on record, and to carry on the prosecution
in His Majesty's name."

Notwithstanding the views of Mr. Earbcry, set forth

in the 20th vol. of the State Trials, pp. 856 et seq., that
Informations dated no higher than the Act of 1 1 Hen.

7, c. 3
(/i),

and were never heard of before founded

chiefly on the argument of Sir Francis Winnington in

Pryrm's case (i) it is not open to doubt that Informa-
tions had an existence long previous to that Act, and
that their origin was not statutory. The elaborate ar-

gument prepared (though not delivered) by Sir Barth-
olomew Shower in the same case (j) cites many in-

stances of proceeding by Information, going back as

far as the reign of JSdw. I. Holt, C. J., and all the

Court were of opinion that Informations lay at common
law (k).

An Information differs from an indictment in little Distinguish-

more than this, that the one is found by tbo oath of e(l f
f
om

twelve men, and the other is not so found, but is only
In(lictmcnt-

an allegation of the officer who exhibits it (I).

(h) This statute enabled justices of assize, and also jus-
tices of the peace, "upon information for the King, before them
1o be made .... to hear and determine all offences and con-

tempts committed and done by any person or persons against the

form, ordinance and effect of any statute made and not re-

pealed." eases of treason, felony, &c., being excluded. It was
under tliis statute that Kmpsou and Dudley proceeded. It was

repealed by 1 Hen. 8, e. 6.

(j) 5 Mod. 450, s. c. nom. R. v. Berchet and Others, 1 Shower,
10<). "The rule which I agree to," says Sir Bartholomew

Shower, "and lay down as my foundation is this, that no man is

to answer the King's suit without some record importing his

charge ;
but that if there be any matter of record or srggcstion

or surmise upon record, or information filed as of record tor the

King, importing the charge of an offence; that this may. if the

King pleaseth, serve instead of an iixpiest or verdict either by
indictment or presentment, and that the party thereupon shall

be compelled to plead to it as a presentment. I do not mean this

of treason or felony, though there are two eases even in that toa
;

nor do 1 mean to prove it by new offences created by statute or

informations enacted to be for them, but offences at common law,
or such as are made <lc nom, and no particular mode of prosecu-
tion appointed."

(/) See 1 Show. 117, 118.

(/,) r> Mod. 464.

(0 2 Hawk. P. C. c. 26, s 4.
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* CHAPTER II.

EX-OFFICIO INFORMATIONS.

By whom
filed.

In what
cases.

PAGE PAGB
By whom filed 4 Leave to file not given ... 10

111 what cases 5 Quashing 10

Instances '5 Staying proceedings by pri-

Libels 7 vate individual .... 11

Other cases 9

THE Attorney-General, or during the vacancy of the

office of Attorney-General, the Solicitor General may,
in the exercise of his discretion, n'le an information for

any misdemeanor whatsoever (a).
Where the Attorney-Generalship is vacant, the re-

cord need not aver the vacancy (6),

[
*
5J

* The right exists only in the case of misde-

meanors; for where a felony is charged the law re-

quires that the accusation be warranted by the oath of

(a)
" This right has several times been attacked in Parliament

without success. The House of Commons agreed in 1688, on the

recommendation of a Committee, that a clause should be inserted

in the Bill of Rights abolishing informations in the Court of

King's Bench
;
but it would seem that the House of Lords ob-

jected to it (13.St. Tr. 1370). On the 27th of November, 1770, a
motion made by Mr. Phipps in eflect to take away the power of

the Attorney-General to file criminal informations was rejected

by 164 against 72 votes (16 Parl. Hist. 1175). And again, in

1812, Lord Holland, in the House of Lords, moved the second

reading of a Bill having the same object in view (23 Parl. De-

bates, 1070). The debates on these occasions are well worthy of
attention, shewing the strong arguments used by men like Burke.

Dunning, Lords Erskine, Holland and Stanhope, against this ex-

traordinary prerogative in cases of libel." (Law relating to

works of Literature and Art, 2nd ed., p. 577.)

(1} In R. r. AVilkes (4 Burr. 2553) one ground of error assigned
was that the information was by the Solicitor-General

;
as to

which Lord Mansfield said :

"
I believe none of us from the be-

ginning ever entertained the least doubt concerning it. An in-

formation for a misdemeanor is the king's suit . . . There are

many entries in Rastel (title Debt, 192 b. pi. 4; title Escheat,
114 b. pi. 3; title Quare Impedit, 527 b. pi. 1) which shew that
at the common law others than the Attorney-General have sued
for the king ; or, in other words, the king has sued by others as
his attornies . . . The Attorney-General is a great officer of the
law and of this Court. The Court takes notice when the office

isVacant, and by whom it is filled when full. They give credit to
the Solicitor-General when he sues as attorney for the king that
he has authority. He does it at his peril."
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twelve men before the accused can be put to answer
it (c).
The objects of ex-officio Informations, according to

Blackstone (d) are properly such enormous misdemean-
ors as peculiarly tend to disturb or endanger the gov-
ernment of the Sovereign, or to affront her in the regu-
lar discharge of her royal functions. " For offences so

high and dangerous," proceeds Blackstoue in his usual

strain,
" in the punishment or prevention of which a mo-

ment's delay would be fatal, the law has given to the

Crown the power of an immediate prosecution, without

waiting for any previous application to any other tri-

bunal; which power thus necessary, not only to the

ease and safety, but even to the very existence of the

executive magistrate, was originally reserved in the

great plan of the English constitution, wherein provision
is wisely made for the due preservation of all its parts."
For the earliest examples of Informations the reader instances,

is referred to the argument of Sir Bartholomew Shower

already referred to (e).
In 15 & 16 Car. 2, one was filed against certain brew-

ers of the city of London for conspiracy to take away
the gallon trade ( f ) ;

and in 32 Car. 2, for a riot and

breaking open the house of the ambassador from the

Duke of Savoy, and taking from thence divers goods (g).

In more recent times we find instances of such In-

formations in R. v. Stratton and Others (h) in 1779,

where, in consequence of a resolution of the House of

Commons (i), an information was filed against the de-

fendants for imprisoning the governor and subverting
the government of the settlement at Madras, where they
were * members of the Council; in 1785 against sev- [ *6]
eral prisoners for a riot and conspiracyin the King's Bench

prison and attempting to blow up the walls thereof with

gunpowder (.;' ); in another case (k) for a riot and dis-

(c) 4 Black. Coin. p. 310
;
2 Hale, 151

;
2 Hawk. c. 26, s. 3 ;

Comyns' Dig. and Bacon's Abridgement, title Information.

(d) 4 Bl. 308. (c) Ante, p. 3.

(/) K. v. Starling, 1 Sid. 174.

(g) R. v. Stroude, 2 Show. 149.

(A) Doug. 239.

(i) "Although the Attorney-General may, if he think fit, ex-
hibit a criminal information <.> officio for any misdemeanor what-

ever, yet in practice he seldom does so, except when directed by
the House of Lords, or the House of Commons, or the Lords of
the Treasury. A- the commissioners of some public department.,
e.g., the excise, customs, stamps, and taxes, War Office, Admi-
ralty, &c., or where the case is of a very serious nature" (Cole
on Informations. 9).

(j ) 3 Chitty's Crim. Law, 1150.

(k) 2 Ch. C. L. 490a.
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tnrbanco of commissioners acting under the Property
Tax Acts: also for insulting and vilifying such com-

missioners in their presence whilst acting in the execu

tion of their office, in hearing and determining appeals

relating to the income tax (Z); also for assaulting and

presenting a gun at excise officers acting under war-

rants of distress (m); for offering to bribe Custom-

house officers to refrain from seizing forfeited goods (n) ;

against a bribed Custom-house officer _(o); against va-

rious persons for attempting to defraud the reve-

nue (p); in 1791 against a pilot for not performing

quarantine as directed by Order in Council (q); in

1804 against certain officers of the East India Com-

pany for receiving presents in India contrary to 33

Geo. 3, c. 52 (r); and in 1846 against a person who
had held the office of Resident of Tanjore under the

East India Company for extortion in receiving gifts (s);

for holding a fair without any legal warrant, royal

grant, or right whatsoever (t); and for spreading false

rumours in order to enhance the price of hops (u). In
1748 an information was filed against the vice-chan-

cellor of the University of Oxford for misdemeanor and
misbehaviour in the neglect of his duty, both as vice-

chancellor and a justice of the peace of the univer-

sity (x).

Ex-officio informations have also been filed both in

Ireland and England for offences at parliamentary elec-

tions, e.g., in R. v. Duggan (y) against a Roman Catholic

bishop for undue influence; and in R. v. Comvay (z)

against a Roman Catholic priest for obstructing, as-

saulting, and imprisoning voters, and employing spir-
itual intimidation; in R. v. Leatham (a) for advancing
[
*
7] a sum of money

* with intent that it should be

expended in bribery at a parliamentary election; in

(/) 3 Ch. C. L. 914.

m] 2 Ch. C. L. 127.

n) 3 Ch. C. L. 693.

o) 3 Ch. C. L. 689.

(p) 4 Went. Free. 442etseq.
(q) R. v. Harris, 4 T. R. 202.

(r) R. v. Stevens & Agnew, 5 East, 244. R. v. Holland (4 T.
R. 457) was also an information by the Attorney-General for of-

fences committed in India, but the report does not say of what
nature the offences were.

s) R. r. Douglas, 13 Q. B. 42.

R. r. Bigley, 2 Gude's C. P. 249.

u) 2 Ch. C. L. 527.

x) R. v. Purnell, 1 Wils. 239.

y) 1 Ir. Rep. C. L. 94.

(*) 7 Ir. C. L. R. 507.

(a) 3 E. & E. 658.
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1861 for bribery at a parliamentary election, the infor-

mation being filed in pursuance of a resolution of the
House of Commons (6). After the general election of

1880 several prosecutions were thus instituted in Eng-
land against persons who had been reported by Royal
Commissioners as guilty of illegal and corrupt practices,
and who had not obtained certificates of indemnity
from the Commissioners.
The libels against which the Attorney-General has Libels,

used this power are only those of a public character,
such as blasphemous, obscene or seditious publications,
or libels reflecting on persons exercising public func-

tions.

Blasphemous. Instances of informations for blas-

phemous libels are furnished by the cases of R. \. Wad-
dington (c); R. v. Eaton (d); R. v. Carlile (e).

Obscene. Obscene libels (/) were thus prosecuted
in the cases of R. v. Wilkes, (g) and . v. Curl (h).
R. v. Stuart (i) was an information for a " wicked and
mischievous "

libel by publishing in a newspaper an
advertisement of a married woman offering to become
a mistress.

* Seditious. Informations for seditious libels
[
*
8]

have been most frequent, such libels being attacks (1)

(6) R. v. Boyes, 1 B. & S. 311. See also E. v. Charlesworth, 1

B. & S. 400.

(c) 1 B. & C. 26.

(d) 31 How. St. T. R. 927.

?e) 3B. & Aid. 161.

(/) "The jurisdiction of our Common Law Courts in cases of

publications of an immoral nature, though now unquestioned,
was for sonic time not free from doubt. After the abolition of
the Star Chamber, it seems that the Court of King's Bench came
to be regarded as the cusios morum of the nation, having cogni-
xance of all offences against the public morals (Sir Charles Sed-

ley'sca.xe, 1663. 1 Sid. 168, 2 Str. 790.) But though one Mill

\v;is indicted in Michaelmas, 10 Will. 3 (2 Str. 790; Dig. L. L.

60), for printing and publishing some obscene poems of Lord
Rochester, tending to the corruption of youth, and, on going
abroad, \vas outlawed for the offence; yet in Easter, 6 Anne, in

the ease of Read (Fort. 9H), who was indicted and convicted for

publishing a lascivious and obscene libel, Holt, C.J., and Powell,
.)., on a motion in arrest of judgment, were so strongly of opinion
that I lie < Hence was only punishable in the Ecclesiastical Courts
that no judgment was pronounced against the defendant. How-
ever, the case of Rex v. Curl (2 Str. 789, 790), in 1 Gco. :.'. settled

the question in favour of the jurisdiction of the temporal courts.

. . . Since this decision the temporal character of the ollcnce of

publishing obscene and immoral works has not been questioned
"

(Lav; relating to Works of Literature and Art, 2nd ed., p. 382).

g) 4 Burr. 2527.

h) 2 Str. 788.

t) 3 Ch. Cr. Law, 887.
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either upon the Sovereign personally, (2) upon the

administration, or (3) upon the constitution generally.

R. v. Clerk (j); R v. Nutt (&); R v. Lambert and

Perry (I); R. v. Harvey (ra); R. v. Wilkes (n), Were

personal attacks on the Sovereign and on the Prince

Regent.
The following were for libels on the administration:

R. v. Tutchin in 170-4 (o) for publications in the Obser-

vator lamenting the sad state of the country owing to

the influence of French gold on those who had the con-

duct of affairs, and attributing ignorance and incapa-

city to those who had the management of the Navy: R.

v. Francklin in 1731 (p) for printing and publishing
the celebrated " Letter from the Hague

"
: R. v. Home

in 1777 (q) for writing and causing to be printed and

published certain resolutions of a public meeting re-

ferring to the Englishmen who,
"
preferring death to

slavery, were for that reason only inhumanly murdered

by the king's troops
"
during the American war of In-

dependence: R. v. Cobbett in 1804 (?) for a libel upon
the Irish Government and upon the public conduct and
character of the Lord Lieutenant and Lord Chancellor

of Ireland: R. v. Hunt in 1811 (s) for a libel tending
to create disaffection in the army: R. v. Sutton in

1816 (t) for a libel with reference to a certain popular
outbreak at Nottingham: R. v. Burdett in 1820 (u) for

a libel, contained in an address to the electors of West-

minster, upon the king's troops and the Government.
The latest instance seems to have been in 1830, when
Sir James Scarlett, A. G., filed three informations

against the proprietors and printers of the Morning
Journal for libels on the king, the House of Commons,
the Lord Chancellor and the Duke of Wellington (v).

[
*
9] *Seditious libels on the constitution generally were

0') 1 Barnardiston, 304.

(k) 1. Barn. 306.

(I) 2 Camp. 398. See Lord Ellenborough's exposition of the
law in this case.

(m) 2 B. & C. 257.

(n) 4 Burr. 2527, the famous case of the North Briton, No. 45;
see also R. v. Woodfall, 5 Burr. 2661, and R. r. Almon, id. 2686.

(o) 14 How. St. Tr. 1095. See an earlier case, R. r. Lawrence,
12 Mod. 311.

(p) 17 How. St. Tr. 626.

(q) 20 How. St. Tr. 651; 2Cowp. Rep. 672.

(r) 29 How. St. Tr. 1.

(s) 31 How. St. Tr. 408.
1

1) 4 M. & S. 532.

u) 3 B. & A. 717.

f) 72 Annual Register, 4. These proceedings were received
with universal dislike by all parties in the country.
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proceeded against by information in the following cases:

R. v. Harrison (w); It. v. Brown (an attack on the con-

stitution as settled at the Revolution) (x) ;
R. v. Nutt (y),

and R. v. Paine (z).

On Houses of Parliament. Libels on the Houses of

Parliament have also been proceeded against in this

manner, on an address to the Crown, voted by either

House, requesting that the Attorney-General should

prosecute. One Rainer was so proceeded against in

1733 (a) ;
William Owen in 1752 (6) ;

Stockdale in

1789 (c), and Beeves. in 1796 (d).
Courts of Justice. Libellous contempts of Courts of

Justice have also, in former times, sometimes been pun-
ished by information, e. g , R. v. Gordon (e) ;

R. v.

Kent (/), and.R. v. White (g).

Foreign Rulers. Libels on foreign rulers, ambassa-

dors, &c., have likewise been thus proceeded against:
in R. v. Peltier (h) (a libel on Napoleon Bonaparte,
when first Consul); R. v. Vint (i) (a libel upon the

Emperor Paul I. of Russia) ; R. v. Gordon (j) (libels
on Queen Marie Antoinette, and the French ambassador
in London) ;

R. v. D'Eon (k) (a libel on a previous
French ambassador) ;

R. v. Beiu (1) (a libel on the

Russian ambassador).
Formerly the Attorney-General proceeded by ex-officio other cases,

information in many cases in which, at the present day,
he would consider his interposition uncalled for and in-

appropriate: such as cases of repair of highways, tres-

pass, nuisance, and riot (m). In 21 Car. 2 an informa-

tion was filed against Parris and others (n) for cheat-

ing a young lady and unlawfully procuring a warrant

of attorney to * confess a judgment in a very [
* 10 ]

w) SKeb. 841; Vent. 324.

x) Trin. Term, 5 Anne, 11 Mod. 86.

y) Mich. Term. 27 Geo. 2; Dig. L. L. 88.

*]
3:2 Geo. 3, K. B. MSS.

; Dig. L. L. 89.

a) K. v. Rainer, 2 Barn. 293.

(ft) R. r. Owen, 18 How. St. Tr. 1203.

<) :>:> How. St. Tr. 177.

d, :K\ How. St. Tr. 530.

<)
>> How. St. Tr. 177.

/) 3 Chitt. Cr. L/878; 4 Went, Free. 414.

(g) 1 Camp.'N. P. 359.

(/M 28 How. St. Tr. 617.

(i)
27 How. St. Tr. 627, 643.

(;) 22 How. St. Tr. 175.

(k) W. Bl. Kep. 501, 517.

(I)
2 Chitt. Cr. L. 54; 4 Went. Free. 410.

(m) See 1 Show. 110-116; Cro. Car. 266, 267; 1 Sid. 140.

(n) 1 Sid. 431.
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Leave to

file not

given.

A. G. may
previously
give defend-
ant oppor-
tunity of

shewing
cause.

Fiat in case

of newspaper
libels.

Quashing.

great sum. R. v. Ward (o) was an ordinary case of

forgery, viz., that of the Duke of Buckingham's name
to a certificate about the delivery of a quantity of alum

bought by him.

There are examples of Informations to be found in

the time of the Commonwealth: in Hilary, 1650, Banco

Superiori, an information against Mayne and two jus-

tices o*f the peace for not inquiring of a riot which was
committed near their residence according to the statute

of 2 Hen. 5, c. 5 (p) ;
and in 1658 an information

against Charles Dudley, the titular Duke of Northum-

berland, for forging the entry of a marriage between
Sir Hubert Dudley and Frances Vavasor, lady of honour
to Queen Elizabeth, in the register book of East Green-

wich (q).
As the Attorney-General has himself the right, ex-

officio, to exhibit an information in any case which he
deems fitting, the Court will never grant an information

on his application in cases prosecuted by the Crown, or

give leave to him to file one (r). "It would be a

strange thing," said Lord Mansfield. " for the Court to

direct their officer to sign an information which the

Attorney-General might sign himself if he thought
proper; and if he did not think it a proper case, it

would equally be a reason why the Court should not
intermeddle" (s).
The Attorney-General may, if he thinks fit, call on

the intended defendant to shew cause why the in-

formation should not be exhibited before he signs
it (t).

The information when signed by the Attorney-
General is filed without any rule of Court or recog-
nizance.

Sect, 3 of the Newspaper Libel and Registration Act,
1881 (44 & 45 Viet. c. 60), providing that no criminal

prosecution for a newspaper libel shall- be commenced
without the written fiat of the Director of Public Pros-

ecutions, does not apply to ex officio informations filed

by the Attorney-General (u).
The Court has power to quash the information upon

motion (x); but it is a power which the Court will

(o) 2 Lord Ray. 1461.

(p) Stiles, 245, 246; 1 Show. 110.

(q) 2 Sid. 71.

(r) R. v. Phillips & Others, 3 Burr. 1565, and 4 Burr. 2090.

is)

4 Burr. 2090.
Per Lord Mansfield, ib.

u) R. r. Yates, L. R. 11 Q. B. D. 750, per totam curiam.

(x) Fountain's Case, 1 Sid. 152.
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rarely, if ever, exercise,
* because the Attorney- [

* 11 ]

General, if he finds the information defective, may en-

ter a nolle prosequi and prefer a new charge (?/), whilst

the defendant's remedy is by demurrer or plea (z). A
further reason is that a criminal information may be

amended, almost, as of course, at any time, even after

demurrer or plea (a).
The Court will not restrain the Attorney-General staying

from filing an ex-officio information on the ground that proceedings

a criminal information has already been granted on the

application of a private individual; but in such a case
mdlvldual -

the Court has stayed proceedings by the private indi-

vidual until further order (6).

(y) R. v. Stratton, Doug. 240.

(z) R. v. Nixon, 1 Str. 185; R. v. Gregory, 1 Salk. 372.

(a) R. v. Holland, 4 T. R. 457
;
R. v. Wilkes, 4 Burr. 2528,

2532, 2566, 2568, 2573.

(b) R. v. Alexander, MS. E. T. 1839, cited Arch. Crim. PI. 122

(20th ed.).
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[
* 12 ]
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Practice

before 4 &

INFORMATIONS other than the ex officio informations

treated of in the preceding chapter can now only be

filed by express permission of the Court, on application

duly made to it.

Before the statute 4 & 5 Wm. & M. c. 18, it was

otherwise.
" The power of filing informations," says

Wm. & M. c. Blackstone (a),
" without any control then resided in

the breast of the Master of the Crown Office, and being
filed in the name of the King, they subjected the pros-
ecutor to no costs, though on trial they proved to be

groundless. This oppressive use of them in the times

preceding the Revolution occasioned a struggle, soon
after the accession of King William, to procure a

declaration of their illegality by the judgment of the

Court of King's Bench. Bat Sir John Holt, who then

presided there, and all the judges, were clearly of

opinion that this proceeding was grounded on the com-
mon law, and could not be then impeached."

4 & 5 Wm. & A few vears afterwards Parliament enacted a remedy
M. c. 18. by the statute 4 & 5 Wm. M. c. 18, which recites

that "divers malicious and contentious persons have
more of late than in times past procured to be exhib-

ited and prosecuted informations in their Majesties'
Court of King's Bench, at Westminster, against per-

[
* 13 ] sons in all the * counties of England for tres-

passes, batteries, and other misdemeanors, and after

the parties so informed against have appeared to such

(a) Book iv. 310.
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informations and pleaded to issue, the informers do very
seldom proceed any further, whereby the persons so in-

formed against are put to great charges in their de-

fence; and although at the trials of such informations
verdicts are given for them, or a nolle prosequi be en-

tered against them, they have no remedy for obtaining
costs against such informers."

It then enacts that "the Clerk of the Crown in the
Court of King's Bench for the time being shall not,
without express order to be given by the said Court in

open court, exhibit, receive, or file any information for

any of the causes aforesaid, or issue out any process

thereupon before he shall have taken or shall have de-

livered to him a recognizance from the person or per -

sons procuring such information to be exhibited, with
the place of his, her or their abode, title or profession,
to be entered to the person or persons against whom
such information or informations is or are to be exhib-

ited, in the penalty of twenty pounds, that he, she, or

they will effectually prosecute such informations or in-

formation, and abide by and observe such orders as the

said Court shall direct.
1 '

Sect. 6 contains a proviso that nothing in the Act re-

lating to informations shall extend or be construed to

extend, to any other informations than such as are or

shall be exhibited by the Master of the Crown Office.

So that ex-officio informations by the Attorney- General
are not affected by the statute.

"That statute," said Lord Kenyon (b), "does not Djscreti n of
enumerate the grounds which are sufficient to enable us to Court not

grant an information; but the Legislature left it to our afleeted by

discretion, trusting that we should not so far transgress
the statute-

our duty as .to go beyond the rules of sound discretion."

The rules of sound discretion have, in the course of

time, undergone considerable modification, and there is

no doubt that the Court would now unhesitatingly re-

fuse to grant informations in many cases where they
would formerly have been obtained. Attention will be

called to these cases later on.

In general, the kinds of cases in which informations cnnsg Of

of this * character would now be granted are [*14| (
'

;|S( '^ '"

attacks upon and offences by public officials or persons
" lli( '' 1

occupying certain prominent public positions, as such. ^

As to libellous attacks upon such persons, "the rem- Libels,

edy," says Lord Blackburn (c)
" had usually and prop-

(6) R. v. Jolliffe, 4 T. R. 290.

(c) R. 71. Lord Winchelsea, cited by Lord Coleridge, C. J., in R.

. Labouchere, L. R. 12 Q. B. D. 327.
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erly been confined to cases of magistrates, ministers,

public officers, and persons in a high position whose

character was of such public importance as to require
immediate vindication."

In the language of two other judges (Mellor, J., and

Huddleston, B. ), the exercise of this extraordinary jur-

isdiction was " reserved for cases of libel upon persons
in an official or judicial position, and filling some office

or post which made it for the public interest necessary
that such jurisdiction should be exercised for the refuta-

tion of the libellous charges made" (d).
The rule laid down by Cole (e) that "the Court will

grant leave to file criminal informations for gross libels

on private individuals, where the imputations are of a

serious nature and totally unfounded" no longer holds.

There has, no doubt, been a long succession of such

cases. In R. v. Benfield (/), in 1760, an information

was granted against certain persons for singing in the

streets libellous songs reflecting upon the son and

daughter of a grocer at Cheltenham; in R. v. Kinners-

ley(g),in 1761, against a newspaper proprietor. for

publishing a ludicrous account of the marriage of an
Irish nobleman (a married man) with an actress; in E.

v. Dennison (h) (in the year 1773) against the writer

of a letter to a nobleman threatening to accuse him of

unnatural practices unless he complied with certain de-

mands of the writer; in R. v. Sober (i), in 1832, against
a newspaper proprietor, for publishing that a woman of-

fered to swear her child to one of throe persons, includ

ing the prosecutor; in R. v. Gregory (&), in 1838, for a

libel upon the family of a nobleman in alleging that at

[
*
15] the time of his marriage he * had another wife

living. A similar case was R. v. Kintoul and Others (I),

for publishing in a newspaper that " the amount of

public money received by the Somersets since the late

Duke of Beaufort came of age, far exceeds the value of

the estates he bequeathed to the present Duke;" and
R. v. Staples (m) appears to have been a case of an or-

(rf) Cited (with approval) in the judgment in R. v. Labouchere,
L. R. 12 Q. B. D. 328

;
the language cited being used in refusing

an application of the Musical critic of The Times, for a libel im-
puting to him personal corruption.

(e) Informations, 18. (/) 2 Burr. 980.

(g) 1 AVm. Bl. 294.

(h) Lofft. 148.

(ti H. T. 1832, cited Cole, 22.

(k) 8 A. & El. 907.

(/) H. T. 1831 : cited Cole. 20.

(m) Andr. 228. See also R. v. Smith (M. T. 1831), referred to
in the judgment in R. r. Labouchere, L. R. 12 Q. B. D. 326.
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dinar}
r libel on an alderman and justice in his private

capacity. In R. v. Mead (n) the application was re-

fused as resting on light and trivial grounds.
The practice of granting these informations in cases

of private libels, as observed by Lord Coleridge, C. J.,

in R. v. Laboucfiere (o), appears to have reached its

greatest height in the time of Lord Tenterden, who
seems to have been of opinion that an information

ought to be granted in every case of libel (p).
''The general dissatisfaction of the profession with Modern

this state of things," says Lord Coleridge, in the same practice,

case (q) "led in the time of Lord Denman and Lord

Campbell to a much stricter practice in this Court in

the granting of these informations. I am qtiite aware
that R. v. Gregory (r), R. v. Latimer (s), and a few
cases of this sort occurred during this period of time ;

but there can be no doubt that the cases were rare,

except where some person in a public or official posi-
tion was attacked, in relation to such position, or where
the attack was of so cruel and outrageous a sort as to

maJveit, according to the view of Hawkins, a matter
which interested the public and called for the inter-

ference of the Court as representing the public and

charged with the defence of its interests. So it was

during the greater part of the time of Sir Alexander

Cockburn, though towards the close of his life the

practice of the Court became somewhat easier and
laxer. I have, however, by the kindness of a learned

friend, been furnished with the reports of fifty cases (t )

of criminal informations, running over the years from

I860 to 1880 inclusive ;
and out of these fifty cases,

four only
* were cases of informations granted [

*
16]

at the suit of persons who were not in some public
office or position ;

and during that time there were

repeated declarations by various members of the Court,

not, indeed, that as matter of law the information would

not be granted at the suit of private persons, but that

the Court would as a general rule leave private persons
to their private remedies."

Lord Coleridge added : "I am able from my own

(n) 4 Jur. 1014.

(o) L. R. 12 Q. B. D. 325.

(p) See the language attributed to him in R. v. Kintoul &
Others, Cole, 20.

(?) 12 Q. B. D. 326, 327.

(r) 8 A. & El. 907.
'

00 ir> Q. 15. 1077.

(<) They are not to he found in the usual legal reports, being
cases of discretion, generally turning upon the facts.
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recollection t,o state two cases each of them, I think,

important. This Court in the time of Lord Campbell
refused Sir Charles Napier a criminal information for

a libel imputing to him great misconduct in regard to

his conquest of Scinde, on the ground, amongst others,

that he had ceased to be commander-in-chief in India,

and was at the time of his application to the Court

only a private person. And a rule for a criminal infor-

mation in the case of .R. v. PlimsolL in which I was

myself counsel, was discharged after argument, for a

libel in which a member of Parliament was accused of

sending his ships to sea overloaded, in order that they

might sink and he might gain the insurances on them.

The rule was discharged without costs, inasmuch as the

applicant had cleared his character ;
but the Court left

him to his ordinary remedy as a shipowner against any
one who libelled him in that character."

General rule. The judgment of the Court () in _R. v. Labouchere (x)

expresses the hope that criminal informations may
hereafter be granted only in cases which come, fairly
within the following language of Blackstone (y): "The

objects of the other species of informations filed by the

Master of the Crown Office upon the complaint or rela-

tion of a private subject, are any gross and notorious

misdemeanors, riots, batteries, libels, and other immoral-
ities of an atrocious kind, not peculiarly tending to

disturb the government (for those are left to the care

of the Attorney-General), but li'hich on account of
their magnitude or pernicious example, deserve the most

public animadversion" (z) a passage sufficiently lack-

ing in precision as to afford scope for much future dis-

cussion.

Libels on [
* 17 ]

* The most exalted social position on the part
peers, &c., in of the applicant will not entitle him to an information

(u) Consisting of the large number of five judges (Lord Cole-

ridge, C. J., Denman, Field, Hawkins, and Mathew, JJ.) "to

establish, if possible, upon unusual authority, some principles
for our guidance in future": L. R. 12 Q. B. ll 330.

(.r) Ib,

(y) Book iv. c. 23. p. 309.

(z) Denman, J., added that he could not accept this passage
from Blackstone, "as being quite an exhaustive description of
the cases in which the Court ought to interfere. For example,
if a newspaper or an individual were to shew, by repeated
attacks, and by wide circulation of those attacks, upon a private
individual, whether a British subject or a foreigner, whether
resident in England or abroad, a persistent determination to per-
secute, as at present advised. I should think it would be the

duty of the Court to protect the individual by granting a rule,
and even, in case of further persistence, by making it absolute" :

L. R. 12 Q. B. D. 331.
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if the libel is directed against him in his private char- their private
acter only. character.

" I can find nowhere," said Lord Coleridge in the

same judgment,
"
any trace of the doctrine that a peer

as such, is entitled to exceptional and most important

privileges in the administration of the law. If a peer
is libelled as a peer for his conduct in Parliament, or

as lord-lieutenant (if he is one), or as magistrate, or as

the holder of a public office, it would undoubtedly be
almost of course (all other legal conditions being ful-

filled) that the Court should intervene in his behalf.

But that a peer, in private matters, is entitled to any
interference at the hands of this Court which the Court
would not extend i.n favour of the .humblest subject of

the Queen, I respectfully but emphatically deny. I

am not aware of any authority for such a proposition
(R. v. Gregory (a) is certainly no such authority), and
I decline to make one "

(6).

The information in R. v. Labouchere was refused on
two other grounds also; (1) because the libel was on
the dead, and (2) because the applicant was neither

resident nor sojourning in this cotmtry.
After going through the various cases in which pro- Libel on

ceedings have been taken in respect of libels on deceas- dead,

ed persons, Lord Coleridge thus expresses the opinion
of the Court: "There is no instance of an action for

libel by the representative of a deceased person; it

must be, I think, some very unusual publication to jus-

tify an indictment or information for aspersing the

character of the dead. If such a case should ever arise,

it must stand upon its own footing" (c).
As to the objection that the applicant was neither

Applicant
resident nor sojourning in the country, the Court said: resident

"We do not intend to lay it down as a rule of law that abroad,

this Cotir-t will not interfere under *
any cir-

[
* 18 ]

cumstances by way of criminal information on the ap-

plication of a person so situated. Cases may be put,
or may actually arise, in fact, in which this Court would
interfere beyond all question, if the person applying to

it were an English subject or \vereresidentin England;
and the single fact that the applicant was situated as

the applicant is situated here, might not in such a sup-

posablo case be an answer to the application. But it

is obvious that, if we have regard to the principles on
which from very early times this Court has acted, the

(a) 8 A. & E. 907.

(ft) L. It. 12 Q. B. D. 329.

(c) L. R. 12 Q. B. D. 324.

4 INFORMATION.
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non-residence of the applicant in England is a very co-

gent argument against the interference of the Court.

It makes it as a general rule very unlikely that there

should be any intention to provoke a breach of the

peace on the part of him who publishes the defamatory
matter, and also, generally speaking, very unlikely that,

in fact, any breach of the . peace will follow. It is a

matter, therefore, very important for the Court to con-

sider, when the appeal is to its discretion; a reason

further why, in the exercise of that discretion, the

Court should be unwilling to interfere" (d).
In modern times a practice sprang up of using the

machinery of the Court for the purpose merely of ex-

torting an apology for libel, with no intention of carry-

ing the proceedings further. The Court in later times

discouraged the practice; and what may be considered
as a decisive check was given to it in K. v.

" The
World" (e), by the Queen's Bench Division (Cockburn,
C.J., Mellor and Field, JJ.). The prosecutor (Mr.
Horsman), having, on the argument of the rule, ex-

tracted what he considered a sufficient apology, was
willing that the rule should be discharged, Cockburn,
C.J., said: "I can quite understand that he, having
vindicated his character, is not animated by any vin-

dictive feeling; but we stand in a different position.
With us it is not a question of the vindication of char-

acter; it is one of public justice. Here a libel of a most
serious character is brought before us, and the ques-
tion is whether we shall sanction the compromise be-
tween the parties, or whether the prosecution, having
been once instituted, ought not to take its course, its

object being, not the vindication of character, but the

repression of scandalous libels. It has been too much
the practice for the applicant to come and say he is

[*19] satisfied,
*
having obtained an apology; but

the question is whether, there being a serious offence

against the law, the proceeding ought to be allowed to

stop, and whether we ought to listen to any proposal to

compromise so serious a case." After saying that the
Court could not compel the prosecutor to go on, the Lord
Chief Justice added that he hoped it would be under-
stood that "

if this Court is resorted to. in cases of fla-

gitious libel, merely for the purpose of vindicating the
character of the individual, it will be incumbent upon
us, in oider that our process may not be used simply
for private purposes, to require, before we allow the

(d) L. R. 12 Q. B. D. 321, 322.

(e) 13 Cox,' Grim. Cas. 305.
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proceedings to be instituted, an undertaking by coun-

sel on the part of the prosecutor to proceed with the

prosecution, in order to insure its being carried to its

legitimate conclusion."

In the following cases informations were granted for

libels :

Members of Parliament. R. v. Haswell (/) for a Examples of

libel in the Morning Post upon the Duke of Richmond, informations

relating, amongst other things, to speeches made by
*or libel -

him in the House of Lords, and imputing treasonable

practices to him.

Magistrates. In 1775 for a libel on the justices of

Suffolk in an advertisement respecting the expenditure
of money in the hands of the county treasurer (g) ;

in

the same year, for publishing a pamphlet charging the

justices of Middlesex with ignorance and corruption in

the execution of their office (/i) ;
but not for spoken

words calling a magistrate a liar in the presence of sev-

eral persons, saying he was unfit to be a magistrate,
and adding that he should hear the same every time he
came into the town, unless there appears an intention to

provoke a breach of the peace (i) ;
nor for saying of a

justice
"

if he is a sworn justice he is a rogue and a

forsworn rogue
"

(A;), nor for spoken words imputing
to a justice malversation in his office, if they were
neither spoken at the time when he was acting as jus-

tice, nor tended to a breach of the peace (I) ;
nor for an

(/) 1 Doug. 387.

(//) R. v. Alderton, cited 5 B. & Aid. 596.

(h) R. v. Holloway & Allen, cited ib.

(i) Ex parte Chapman, 4 A. & El. 773; cf. Ex parte, Dale, 2 C,
L. Rep. 870.

(k) R. v. Pocock, 2 Str. 1157; cf. R. v. Weltje, 2 Camp. 142, a
case of an indictment.

(/) Ex parte Duke of Marlborough, 5 Q. B. 955. In this case

Lord Dcnman said :

"
It is clear, upon all the authorities, that

words merely spoken are not the subject of a criminal informa-

tion . . . The exception is in those cases where the words amount
toa provocation to break the peace, by their inciting either to

personal violence or to a challenge. We have, however, felt some
doubt as to that charge which imputes corruption in the charac-

ter of a magistrate- . . . But we find no precedent for grant-

ing a criminal information in such a case. It has often been said

that the Court will not interfere, except where the words are ut-

tercd at the the time when the magistrate is performing his duty:
and the reason of that exception is that there a direct obstruction

is created to the course of justice. The magistrate, in such a
case, may treat the words as contempt; but in my opinion it is

then far more expedient that this Court should interfere." A
dictum of Stark ie [Libel and Slander] to a different effect, does

not, according to Lord Denuian, appear to be founded on any
authority.



52 CRIMINAL INFORMATIONS.

Riotons pro-

ceedings.

['*20J assault on a mayor in the * execution of his

office where the mayor struck the first blow (ra). An
information was, however, granted for calling a mayor
a scoundrel, challenging him to fight a duel, and threat-

ening to post him as a coward if he would not fight (n).

Clergy. In 1822 for a libel upon the clergy of the

diocese of Durham (o) ;
and in 1831 for a publication

by the church wardens of a parish charging the clergy
in general, and the incumbent in particular, with harsh-

ness and rigor in the exaction of tithes (p).
Town Clerk. An information was granted for writing

to the mayor of a borough ;

" I am sure that you will not

be persuaded from doing justice by any little arts of

your town clerk, whose consummate malice and wicked-

ness against me and my family will make him do any-

thing, be it ever so vile" (q).
Other cases. An information was granted (14 Geo.

2) for a libel upon the East India Company, though the

imputation was, in the singular, against "an East India
director "

(r) ;
also for a libel upon the Portuguese Jews

recently come to England, suggesting that they were so

barbarous as to burn the child of one of their women
because it was begotten by a Christian (s).
On a body of persons. It will be observed that in

many of the foregoing cases the libels were upon a

body of persons.
" Where a paper is printed," says

[
*
21] Lee, C.J., (t) "greatly reflecting upon a * cer-

tain number of people, it reflects upon all
;
and readers,

according to their different opinions, may apply it so.

It has been the rule of this Court always to endeavor
to prevent libels upon societies of men."
A rule for an information was granted for disturbing

the public worship of a dissenting congregation, though
it was afterwards discharged, with costs, on the ground
of a suppression of truth on the part of the appli-
cant (u). But an information was refused for an affray
of a political kind, not happening at an election but on
a racecourse, between the adherents of the rival candi-
dates (x); also for a refusal by churchwardens to let the

(ro) R. v. Syroonds, Cas. Temp. Hardw. 240.

(n) 6 Went. Free. 461.

o) R. v. Williams, 5 B. & Aid. 595.

p) R. v. Epps, cited Cole, 20.

q) R. v. Waite, 1 Wils. 22.

r) R. r. Jenour, 7 Mod. 4PO.

s) R. v. Osborn, 2 Barnard. 138, 166.

it) R. v. Jenour, 7 Mod. 401.

() R. v. Wroughton, 3 Bnrr. 1683.

(ar) R. t-. Kynaston, 2 Barnard. 378.
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parishioners meet in the church about public business
in pursuance of a notice given for that purpose, the
Court not thinking the offence great enough to require
an information (y).
A rule for an information was granted for compelling

a man, by a riotous assembly and threats, to lower the

price of his butter and cheese; but it was subsequently
discharged because of the contradictory character of

the evidence (z).

An information was granted against certain gunmak-
ers for a conspiracy to ruin certain other gunmakers,
by making riots before their house and shop, seducing
their workmen, making declarations of ill will towards

them, threatening bodily injury to their agent, and at-

tempting to do him bodily injury (a); also for a con-

spiracy to ruin an actor (Charles Macklin) in his pro-
fession, by making a riot atCovent Garden Theatre and

preventing the performance of a play in which he was
to act, and obliging the manager to come on the stage
and discharge him (6).

Informations have been granted for a riotous attack

upon constables and magistrates (c) ;
for riotously break-

ing the fences and enclosures of a lord of a manor (d);
for a riotous disturbance at an election of bailiffs and

burgesses of a corporation (e).

. The Court discharged a rule granted for obstructing
the election * of lord mayor of the City of Lon-

[
*
22]

don in a violent and tumultuous manner, it appearing
that the offenders acted in the bond fide assertion of a

claim of right (/).
An information was in one case granted for an enor- Assault,

mous assault (g) ;
and in another case for, so far as ap-

pears from the report, a common assault (h). An ap-

plication by one attorney for a criminal information

against another for an assault, in consequence of pro-

ceedings taken by the applicant professionally, was re-

fused on the ground that the applicant had already
taken other proceedings (i).

ft/) Anon. 2 Barnardist. 166.

(z) Tuite or Chote r. Favvkes, Lofft. 64.

(a) R. v. Hartley and Others, E. T. 14 Geo. 3; 6 Went. Free. 439.

(6) R. v. Leigh and Others, E. T. 14 Geo. 3; 6 Went. Free. 443.

(c) Anon. Lofft, 253
;
R. 75. Hunt, 1 Ld. Keny. 108.

(d) Prynn's Case, 5 Mod. 459
;

1 Show. 106.

(c) Corporation of Bewdly's Case, Holt, R. 353.

(/) R. v. Parkyns, 3 B. & Aid. 668.

(//) Anon., 2 Barnard. '21.

(h) R. v. Gwilt, 11 A. & El. 587.

(t) Exparte Gent, 4 A. & El. 576, note.
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tration oi

justice.

The Court refused a similar application for an as-

sault committed with the object, which was not attained,

of forcing the applicant to sign a certain paper (k); but

an information was granted for maliciously pressing the

captain of a merchant ship to serve as a common sea-

man (I).

Provoking to Informations have been granted for sending and for

breach ol carrying a challenge (?w); but an information was re-

peace, fased where the applicant had sent the first challenge (n)

either to the person against whom he moved (o), or to

some third person connected with him (p) ; also where
tbe affidavit on which the motion was made contained

unnecessary imputations on the defendant (q). The
Court would not in such cases grant an information

merely on a prima facie case being made out (r). "It

is an invariable principle in this Court," said Lord Den-

man,
" not to grant a rule for a criminal information

upon evidence which would not justify a grand jury in

finding a true bill of indictment against the party for

the same offence" (s).
Attacks on [

*
23]

* Libellous attacks on the administration of

the^adminis- justice have usually been prosecuted by the Attorney-
General ex officio, or have been regarded as contempts
of Court and dealt with as such (). However, in R v.

Watson and Others (u), the Court granted an informa-
tion against the members of a corporation who had

passed and inserted in their books a resolution that a Mr.

(k) Anon.. 2 Barnard. 87.

(/) K. v. Webb, 1 W. Bl. 18.

() R. v. Morgan and Another, 1 Doug. 314. See also R. v.

Younghusband, 4 N. & M. 850.

(n) R. v. Hankey, 1 Burr. 316. (o) Ib.
,

(p) R. v. Larrieu, 7 A. & El. 277.

(q) R. v. Doherty, Arnold & Hodge's N. T. Rep. 16.

(r) Exparte Williams, 5 Jnr. 1133. See also R. v. Willett, 6
T. R. 294 ; R. v. Younghusband, 4 N. & M. 850.

(s) Ex parte Williams, ubi supra. An amusing case of an ap-
plication for a criminal information is mentioned by Cole (p. 37),
where the attorney of one side had written without prejudice to
the attorney of the opposite side a letter threatening to horse-

whip his client, on the first opportunity, because of certain in-

sulting pleas of his. As to an alleged challenge of an ambiguous
kind, see Prideanx v. Arthur, Lofft. 393.

(I) As to the treatment of libels as contempts, see 3 Inst. 174;
Wilmot's Notes and Opinions, 253; R. v. White, 1 Camp. N. P.

359; Crawford's Case, 13 Q. B. 613; Van Sandau v. Turner, 6 Q.
B. 773; R. v. Watson, 2 T. R. 199; Lechmere Charlton's Case, 2
My. & Cr. 316; Ex parte Jones, 13 Ves. 237; Ex parle Turner, 3
Mont, D. & De G. 523, 551, 558; Martin's Case, 2 Russ. & Myl.
674; Macgill's Case, 2 Fow. Ex. Pr. 404; Smith v. Lakeman, 26
L. J. 305 Ch.; Shaw v. Shaw, 31 L. J. Prob. 35; Be Mulock, 33
L. J. Prob. 205.

() 2 T. R. 199.
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Watson (against whom a jury had found a verdict with

large damages in an action for malicious prosecution,
which verdict had been confirmed by the Court of Com-
mon Pleas,) was actuated by motives of public justice
and voting him a sum of money to pay his expenses (x).
An information was refused for a libel on Home

Tooke, affirming his guilt on a charge (high treason)
for which he had been tried and acquitted, as the al-

leged libel was contained in a report published by order
of the House of Commons (y).

Informations have been granted for a conspiracy to Attempts to

gain a false verdict (2); for bribing a juror (a); for defeatjustice,

attempting to persuade a witness not to appear on a

criminal trial (&); against the captain of a man of-war
for refusing permission to a coroner and his jury to go
on board to view the body of a sailor'whD had com-
mitted suicide (c); against a defendant on a criminal

trial, who distributed handbills in the assize town for

the purpose of influencing the jury in his favour (d).
In R. v. Dummer (e) an information for perjury was

refused because the question put was unfair.

Publications which tend to prejudice the hearing of

a pending cause are dealt with summarily as contempts
of Court (/).

*
Publishing the preliminary proceedings be- [ *24]

fore a magistrate or coroner was formerly punishable
by information, as tending to create a prejudice against
the accused and to deprive him of the chance of a fair

trial (g); but opinion has so far changed on this sub-

ject that not even a civil action will now lie for such a

publication, provided it be fair and accurate (h).

(x) See also R. v. Lawson, 1 Q. B.

(?/) R. v. Wright, 8 T. R. 293.

486.

(z) R. r. Opie & Others, 1 Saund. Rep. 300.

() R. v. Young, cited 2 East, 14, 16.

(b) R. r. Lawley, 2 Str. 904. Whether this information was ex

officio or not does not appear from the report.

(c) R. r. Soltpml, 2 Str. 1097.

(tl) II. r. Jolliffe, 4 T. R. 285. Cf. R. v. Phillips, 3 Burr. 1564.

(e) 1 Salk. 374.

( f) See 2 Atk. 409; Per Wood, V.C., Tichborne v. Mostyn, L.

R. 7 Eq. 57; 17 L. T. N. S. 7; Littler v. Thompson. '.' I'.cuv. 129;
Felkin r. Herbert, 9 T. L. N. S. 635; 33 L. J. Ch. 294; 7iV Chel-
tenham ami Swansea Railway Carriage and Waggon Co., L. I.'.

^

Eq. 5NO; R. v . Clement, 4 B. & Aid. 218; Daw v. Eley, !.. K.
~

Eq. 4!); Onslow and Whalley's Case, L. R. 9 Q. B. 219; Skip-
worth's Case, ib. 230.

(.'/> lv. ?'. Lee, 5 Esp. 123. R. v. Fisher, 2 Camp. 563, was an
indictment tor a similar offence.

(A) See Usill v. Hales, L. R. 3 C. P. D. 319, and the cases there
referred to.
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For bribery. Informations have been granted for bribing and for

attempting to bribe at elections, parliamentary (i) and

municipal (k) ;
also for attempting to obtain by bribery

an office from the First Lord of the Treasury (I).

As to bribery at parliamentary elections, Lord Mans-

field, delivering the judgment of the Court in R. v.

Pitt (m), said:
" We have not the least doubt but that

the offence, notwithstanding the statute (2 Geo. 2 c.

24), still remains an offence at common law."

Other cases. In -R- v. Norris and Others (n), an information was

granted for a conspiracy to raise the price of salt; Lord
Mansfield remarking that if any agreement was made
to fix the price of any necessary of life, the Court would

.be glad to lay hold of an opportunity, frotn what quar-
ter soever the complaint came (o), to shew their sense

of the crime; and he mentioned an indictment, upon
[
* 25 ] one of the *last home circuits, against the

bakers of the town of Farnham for such an agreement.
But an information would not be granted for a similar

endeavour by an individual ( p ).

An information was, however, granted against an
individual for spreading rumours to enhance the price
of hops, persuading dealers, &c., not to take their hops
to market and to abstain from selling for a long time,

engrossing large quantities of hops by buying from,

many persons with intent to resell the same for an
unreasonable profit, and thereby to enhance the price,
and buying large quantities with like intent ( q). Lord

Kenyon, after referring with approval to the salt case

just cited, said : "If. then, hops are become a necessary

(i) See E. v. Isherwood, 2 Ld. Keny. 202: R. i\ Taylor (for offer-

ing to buy votes), 12 Mod. 314. So long as 2 Geo. 2 c. 24 was in
force the Court would not as a rule grant an information until
after the expiration of the two years within which an action

might be brought for the penalty of 500. recoverable under that
statute against any person guilty of bribery at parliamentary
elections: R. v. Pitt & Mead, 3 Burr, 1335; 1 W. Bl. 360; Combe
v. Pitt, 3 Burr. 1586.

(k) E. v. Plympton (the election of a mayor), 2 Lord Ray, 1377;
see also R. v. Spinnage, cited 1 W. Bl. 383

;"
R. v. Mayor of Tiver-

ton, 8 Mod. 186; R. v. Robinson (election of an alderman, where
the information was refused on special grounds), 1 W. Bl. 541.

(/) R. v. Vaughan, 4 Burr. 2494.

(TO) 1 W. Bl. 383.

(n) 2 Lord Keny, 300.

(o) It was objected in this case that the party applying for
the information seemed himself to be in some respect faulty,and
that the application proceeded from a selfish motive; but the ob-

jection was not listened to.

(p) R. r. Hilbers, 2 Chitt, Rep. 163.

(5) R. v. Waddington, 1 East, 142.
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ingredient, though only for preserving the common
drink of the people, they must be deemed a necessary
of life and a victual, the engrossing of which, or com-

mitting any undue practices to enhance the price to

the public, is an offence at common law .... I am
perfectly satisfied that the common law remains in

force with respect to offences of this nature"(r).
The Court granted an information (in 1733) against

certain persons for forcing a woman to marry one of them

against her will (s) ;
also (12 Geo. 2. ), for getting a young

lady (who went voluntarily) out of the custody of her

guardian assigned in Chancery, and marrying her,

although the Court of Chancery had already committed
the defendants for contempt (t) ;

also (15 Geo. 2), for

taking away a natural daughter under sixteen from the

care of her putative father, the Court being of opinion
that it was within sect. 3 of 4 & 5 P. & M. c. 8 (u).
Where a music master, to whom a young girl had

been bound apprentice by her father, assigned her to

another person, nominally to learn music of him, but in

reality to live with him as his mistress, the Court made
absolute a rule for an information against the person
to whom she was assigned, the music master, and the

attorney who drew the assignment (x}.
* In R. v. Green (y), the Court granted a rule [

*
26]

for an information against six persons for a conspiracy
in taking away from his father's house a young man of

fortune (aged 17), though not heir apparent to his

father, and marrying him to one of the defendants, a

widow of 35. In the report of this case a number of

unreported cases are referred to where the Court

granted informations for taking away or conspiring in

taking away young girls and marrying them, and one
case for taking away from the custody of his guardian
a man who was non compos, and marrying him to one
of the defendants.

Informations have been granted against persons Offences by

holding public offices, for misdemeanors in relation to holders of

the duties of their offices :-

County Court Judges. In R. v. Marshal (z) the

Court was clearly of opinion that a judge who mali-

ciously obstructed the course of justice was guilty of a

Trf IdTppTl 57, 158.

(M K. v. Lynn, 2 Barnard. 242.

[t)
R. r. Ossulton and others, 2 Str. 1107.

() R. v. Cornforth, 2 Str, 1162.

(a,-) R. r. Delaval, 3 Burr. 1434
;
1 W. Bl. 410.

(y)
3 Doug. :?<!.

(z) 4 El. & Bl. 475.
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misdemeanor for which an information would be

granted; but the rule in that case was discharged on the

ground that the applicant had already elected another

remedy, by memorializing the Lord Chancellor.

A rule was refused for an information against a

county court judge for committing a debtor to prison
without allowing him to give any explanation, there

being nothing to shew a corrupt motive (a).

Magistrates. Though an indictment will lie against
a magistrate for doing any illegal act (6), an informa-

tion will not be granted unless it is also shewn that he

has acted from some dishonest, corrupt or oppressive
motive (c), under which description, says Abbott, C.

J. (d), fear and favour may generally bo included.

In respect of an illegal act the result of honest error

an information will not be granted; for, in the words of

the learned judge just referred to, "to punish as a

criminal any person who, in the gratuitous exercise of

a public trust, may have fallen into error or mistake

belongs only to the despotic rulers of an enslaved peo-

[
* 27 J pie,

* and is wholly abhorrent from the juris-

prudence of this kingdom" (e). Such also was the

opinion of Lord Mansfield as to justices: "If their judg-
ment is wrong, yet their heart and intention pure, God
forbid that they should be punished ;

and he declared that

he should always lean towards favouring them, unless

partiality, corruption, or malice shall clearly appear" (/).
If an order nisi has been granted, the Court will dis-

charge it on seeing that the magistrate did not act from
the corrupt motives charged (g) ;

but if he has acted

illegally, the Court may make him pay the costs (h).
But it is not necessary to shew a corrupt motive,

in the ordinary sense of the word corrupt ;
if a mag-

istrate acts from "passion or opposition," that is,

according to Ashurst, J. (i), "equally corrupt as if

(a) Anon. 16 Jur. 995.

(6) R. v. Sainsbury, 4 T. R. 457 (per Ashurst, J.)

(c) Ex parte Feutiman, 2 Ad. & El. 127
;
R. v. Jackson, 1 T.

R. 653
;
R. v. Borron, 3 B. & Aid. 432

;
R. v. Justices ofStafford-

shire, 1 Chitt. R. 217.

(rf) R. v. Borron, 3 B. & Aid. 434
;
see also Anon. 16 Jur. 995.

(e) 3 B. & Aid. 434.

(/) R. v. Young, 1 Burr. 562.

(g) R. f. Baylis, 3 Burr. 1318; R. v. Young, 1 Burr. 556; see
also R. v. Athay. 2 Burr. 653, where though the defendant was
not regularly summoned, he had been sent for by the magistrate,
appeared before him, and so far from offering a defence applied for

mercy : R. v. Badger, referred to, post. p. 28.

(h) R. v. Whately, 4 M. & Ry. 431.

(i) R. v. Brooke and Others, 2 T. R. 195.
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they acted from pecuniary considerations." Thus, where
certain persons who had been duly committed for four-
teen days by a magistrate under the Vagrant Act (17
Geo. 2 c. 5), were, on giving bail to appear at the next

quarter sessions to prosecute an appeal, discharged from

custody by certain other magistrates, the Court made
absolute a rule for an information against the latter

magistrates, their action being considered "
gross mis-

behaviour, which could, not be imputed to mistake or

ignorance of the law "
(k).

It must first bo clearly shewn that the magistrate has
acted illegally (/) ;

but the applicant for an informa-
tion against him must not rely on the illegality being
so manifest that the magistrate must have known of it

;

a corrupt motive (in the sense above described) must
be charged and shewn (m).

Informations have been granted against magistrates
in the following cases : for refusing to grant licenses

to those publicans who had voted, at the election of

members for the borough, against the candidates rec-

ommended by the magistrates, the magistrates having,
before the election, threatened to withhold licences from
those who * should so vote (n); for refusing a [

*
28]

licence to sell ale to an innkeeper merely from a motive
of resentment against him for having joined in an affi-

davit made in support of the interest [the report does

not say of what kind] adverse to that espoused by the

justices and their friends (o) ;
for improperly granting

an ale licence to a person to whom the general meeting
of magistrates had refused a license on the ground of

misbehaviour (p) ;
for granting a distress warrant, in

order to serve election purposes, against the occupiers
of a house for poor rates, after the landlord had ten-

dered the amount to the overseers (q) ;
for causing a

(k) Id. 195.

(I)
R. v. Barker, 1 East, 186; R. v. Jackson, Lofft. 147.

(m) R. v. Jackson, 1 T. R. G53.

() R. v. Williams, 3 Burr. 1317.

(o) R. v. Hann & Price, 3 Burr. 1716.

(;>) If. r. Holland & Foster, 1 T. R. 692. In this case, one

magistrate, who had been present at the general meeting at which
tin; license was refused, induced another, who had not been pres-
ent, to concur with him in granting the license, by misrepre-

senting the reason why it had been refused. The rule, as to the

magistrate thus deceived though not blameless, was discharged
on his paying the costs : it was made absolute against the other.

R. r. File-wood, 2 T. R. 145, was also for improperly granting an
ale licence, but no details are given in the report. Cf. K. ''-

Salisbury, 4 T. R. 451, a case of indictment for a similar ofience.

(</) R. v. Cozens, Doug. 426.
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woman to bo publicly whipped as a disorderly per-

son, without any view, information, or proof exhibited

against her (r) ;
for causing a person to be imprisoned

for want of bail, in a matter not cognizable before a jus-

tice, and ordering him to.be kept in close confinement,
without pen, ink, or paper, or the sight of any friend (s) ;

for wrongfully refusing, on political grounds, as bail

persons unquestionably of sufficient property (t); for

knowingly taking insufficient sureties for the appear-
ance of a person charged with seducing manufacturers

to go into foreign parts, without notice to the commit-

ting justice (u) ;
for fraudulently refusing to relieve

burgesses appealing against a poor rate (x) ;
for re-

fusing to put 1 Geo. 1. c. 13 s. 11, the law against re-

[
* 29J cusancy, in * force against a person because he

was. a gentleman of fashion and not suspected to be

against the government (y) ;
for wilful absence on the

part of a justice from sessions which could not be held

without him (z) ;
for sitting as one of the justices

under 12 Ann. c. 18 to settle the amount of salvage
of a vessel, of which salvage he was, as custom-house

officer, entitled to a part, under the statute (a).
An information would be granted against a justice for

extortion under cover of his office (6) ;
also for appoint-

ing overseers from a corrupt and improper motive (c).
In R. v. Spotland (d) an information was granted

against justices for making a false return to a man-

damus; but in the subsequent case of R. v. Justices of
Lancashire (e), the Court expressed a doubt whether

(r) 2 Chitt. Cr. L. 236.

(s) Id. p. 238. See R. v. Saunders, 10 Q. B. 484.

(0 R. v. Badger, 4 Q. B. 468; 6 Jur. 994; 7 Jur. 261. The
magistrates refused on the ground that the proposed bail (Bir-

mingham town councillors) were chartist leaders, the charge
against the accused being one of sedition. It appearing on cause

being shewn against the rule, that the magistrates acted only in

pursuance of a resolution previously come to before a general
meeting of the magistrates of the county, with the sanction of the

lord lieutenant, the Court discharged the rule, but the magis-
trates had to pay the costs, as their refusal of bail merely on the

ground of personal character or opinions was illegal.

() 4 Went. Free. 418.

{*)
R. r. Phelps, 2 Ld. Keny. 570.

(y) R. v. Newton, 1 Str. 413.

(z) R. v. Fox, 1 Str. 21. (a) R. v. Davis, Lofft, 62.

(b) R. v. Yea, cited 1 Gude's Crown Practice, 111 note. See
also R. v. Jones, 1 Wils. 7.

(c) R. v. Justices of Somersetshire, 1 D. & Ry. 443
;
R. v. Jol-

liffe, cited arguendo, 1 East, 154.

(d) Cases temp. Hard. 184
;
cf. R. v. Pettiward, 4 Burr. 2451.

(e) 1 D. & Ry. 485. The subject of false returns will be fur-

ther considered when treating of Mandamus.
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an information should be granted in such a case, unless
the return was corruptly and wilfully false.

A rule nisi was granted against a justice for neglect-

ing his duty as a county magistrate by refusing to call

in the military or to establish a sufficient force to re-

press a riot at an election; but the rule was discharged
because the requisite notice had not been given (/).
An information will not be granted against a magis-

trate for convicting unless the applicant swears in his

affidavit that he is innocent of the charge against
him (g); nor for returning to a writ of certiorari a convic-

tion in another and more formal shape than that in

which it was originally drawn up, of which a copy had
been delivered to the party convicted by the magis-
trate's clerk, the conviction returned being warranted

by the facts (h) ;
nor against justices acting in sessions,

where they are a court of record, except in a very strong
case indeed, with flagrant proofs of their having acted

from corrupt motives (i).
* An information was refused against a magis [

*
30]

trate for an assault committed by him on an attorney
who had several days previously conducted certain pro-

ceedings against him before other magistrates, the as-

sault not being committed by him in his public and

magisterial, but in his private capacity (A;).

Holders of other public offices. In one case (I) an
information was granted for refusing to undertake the

office of sheriff, because the vacancy of the office occa-

sioned a stop of public justice, and the year would be

nearly expired before an indictment could be brought
to trial. But the Court refused an information in a

similar case against a dissenter, chosen sheriff of Lon-

don, who had a conscientious objection to taking the

sacrament according to the rites of the Church of Eng-
land, there being another and a civil way of obliging

persons to serve the office, viz., by proceeding for the

penalties imposed by acts of common council upon re-

fusers (m); also in a case where a person who did not

(/) R. v. Heming, r>^<^Ad76667~
(g) M. r. Webster, .'JT. R. 388. See also R. v. Athay, 2 Burr. 653.

(A)
R. ;,-. Barker, 1 East, 186.

((') R. v. Justices of Seaford, 1 W. B. 432. See also R. r. Jus-
tices di Shrewsbury, 2 Barnard, 272.

(k) R. v. Arrowsmith, 2 Do\vl. N. S. 704
;

s. c. noni. /> )>artc

Lee, see 7 Jur. 441. For a curious application (onaticoettfal)
against a magistrate for pretending to road the Riot Art, sot- K.

r. Spriggins. 1 W. Bl. 2.

(/) R. v. Woodrow, 2 T. R. 731.

() R. v. Grosvenor, 1 Wils. 18
;
2 Str. 1192

;
see also R. t>.

Shacklington, Amir. 201, note.
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usually reside in a borough, and whose business obliged
him to be abroad for months at a time, refused to un-

dertake the office of mayor, the corporation, in this

case, having also, by their charter, another remedy by
fine (n) ;

and in a case where a man refused to be sworn

on a coroner's jury, under a bond fide belief that before

being sworn the jury might inquire whether it was nec-

essary to hold an inquest at all (o).

In R. v. Harris (p), an information was granted

against certain aldermen of Gloucester for improperly

refusing to admit several persons to their freedom of

the city.

An information was granted, E. T., 5 Geo. 2, against
an overseer who with others had forcibly removed a

poor woman, who was very sick and near her confine-

ment, from one parish to another, in order to save the

expense it might occasion to the first parish if the child

should be born there (q).
An information was granted in 1759 against over-

[
*
31] seers for *

conspiring to bring about the mar-

riage of a female pauper chargeable to their own parish
in order to ease it and burthen another parish (r), and
in 1767 against a single overseer for a like offence (s);

but in 1783, for a precisely similar offence, the Court
refused to grant an information against overseers and

others, Lord Mansfield remarking that "
great inconve-

nience has been felt from the practice of obliging per-
sons in low circumstances to shew cause against infor-

mations. . . . To be sure, this appears to be a

very fit subject for prosecution; but justice may effect-

ually be done otherwise; and it will be more proper in

all such cases to take the common remedy and proceed
by indictment" (); and in R. v. Jennings (u) in 1845,
an information was refused against overseers for en-

deavouring to induce paupers fraudulently to remove
to another parish.
An information was granted in 1733 against the

clerk of a market for exacting fees to which he was not
entitled

(a;).

An application for an information against an attor-

() R. v. Denison, 2 Lord Keny. 259.

(o) R. v. Blurton, 2 Jur. 33.

p) 3 Burr. 1330.

q) R. v. Busby, 1 Bott. 335, pi. 406 (Ed. 5).

r) R. v. Herbert, 2 Lord Keny. 466
;
R. v. Watson, 1 Wils. 41.

s) R. f. Tarrant, 4 Burr. 2106.
R. v. Compton, Caldec. 246.

) 2 D. & L. 741.

a;) Anon. 2 Barnard. 310; s. c. nom. R. v. Robe, 2 Str. 999.
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ney for practising as such whilst he was under- sheriff
was refused (in 1745), because the affidavit did not
state what particular acts he did, so that the Court

might judge whether such acts amounted to practising
as an attorney (y) ; Lee, C. J., adding that an information

had been granted against one Husk for a like offence.

Leave to file an information against a gaoler for suf-

fering a person committed on an attachment for non-

payment of costs to go at large, was refused, the Court

saying that the ordinary remedy by an action for the

escape was sufficient (z).
R. v. Rogers (a) stands on a peculiar footing. There

the Court granted (there being no other remedy) an in-

formation against commissioners under a Turnpike
Act, on a charge of not pursuing the road mentioned
in the Act, but going through part of another road, not

meant to be repaired, for their own convenience. Lord
Mansfield said :

" Where trustees, appointed by Act
of Parliament, appear plainly to have gone beyond
their power, or have acted contrary to the evident

meaning of the Act, though
*
they have not [

*
32]

done it from corruption, or partiality, this Court will

(if there be no other way of setting the matter right)
direct an information, not to punish them criminally

(for the fine in such a case would be merely nominal,
and for form), but in order to rectify the mistake. But
then it must appear that somebody was aggrieved by
such misconduct

;
and upon such grounds, if it be

doubtful whether they have exceeded their power or

not, the Court will, upon making such doubt appear to

their satisfaction, order an information for the purpose
aforesaid, and to hang over their heads till they have

tried the civil right by feigned action or otherwise."

An information was granted in case of a false return

to a mandamus to the Surgeons Company to choose

officers. Holt, C.J., said : "The Court must proceed

by way of information
;
for being a matter concerning

public government, no particular person is so concerned

in interest as to maintain an action ;
and the informa-

tion must be granted against particular persons, though
the return be under their common seal ;

for there is no

other way to try the right
"

(6).

In 12. v. Upton St. Leonards (c) the Court of

(y) R. v. Bull, 1 Wila, 93.

(z) R. ?. Williams, Sayer, 145.

(a) 2 Lord Keny. 373.

(6) Case of the Surgeons Company, 1 Salk. 374.

(c) 10 Q. B. 827.
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Offences
committed
abroad.

Offence

against the
State.

Queen's Bench, in 1847, granted a rulo for an informa-

tion against the inhabitants of a parish for non-repair
of a road (on notice to be given to the churchwardens

and surveyors of the highways of the parish) on affi-

davits stating that an indictment had been preferred at

the assizes, that it was thrown out by the grand jury,

two of whom were proprietors of land in the parish,
that both took an active part against the bill, and that

one of them, who had acted on behalf of the parish at

an earlier stage of the dispute, told the foreman of the

grand jury that the road was useless. Notwithstanding
affidavits from these two gentlemen denying generally
that they had taken an undue or active part in opposing
the finding, the Court made the rule absolute. Lord

Denman, delivering the considered judgment of the

Court, said :

" We do not impute any improper mo-
tives to those who interfered in the manner described,
nor express any opinion on the merits of the case

;
but

we think that their connection with the parishes in-

[*33] dieted ought to have prevented them * from

taking any part in the discussion whether the bills

should be found by the grand jury. The statement of

the inutility of the road, though it might be irrelevant,

was not unlikely to influence the grand jury in their

decision. . . . The circumstances appear to us to be
so irregular, and so inconsistent with the due adminis-

tration of justice, that this Court is bound in the exer-

cise of its controlling power, to place the matter in a

proper train for impartial investigation."
In a case, Mich. Term. 5 Geo. 2 (d) the Court refused

an information for an offence (the report does not say
of what kind) committed on the high seas, on the

ground that an information is local. In the same re-

port it is stated that an information was denied for a

battery in Newfoundland (e). But this doctrine has
not been applied to ex-officio informations (/).
A private individual will not be allowed to proceed

by information where the offence which he seeks to

punish is one against the State. An application was,
on this ground, refused for a criminal information

against a newspaper proprietor and publisher for arti-

cles inciting to breaches of the Foreign Enlistment
Act. The Court were clear that there was no precedent
for a private individual coming forward to institute

(d) R. r. Baxter, 2 Str. 918.

(e) R. r. Hooper, cited 2 Str. 918.

(/) See R. r. Stevens & Agnew. 5 East, 244, and R. r. Hol-

land, 4 T. R. 437, cited ante. p. 6, note (r).



INFORMATIONS NOT EX-OFFIC10. 65

proceedings for an offence against the State: if there

was any offence, it was for the Attorney-General, as the

representative of Her Majesty, to take action. The ap-

plicant might proceed by indictment if he liked, or

bring the matter to the attention of the law officers,

who would take proceedings if they thought fit (g).
An information has been refused to a person libelled, other

where he has put himself into communication with the grounds of

libeller for the purpose of retorting upon or obtaining
refusa l-

redress from him (/i); also where the persons libelled,

a jury, had through their foreman published a recrimi-

nating letter, commenting in violent terms on the al-

leged libel (i).
* Informations have sometimes been refused

[
*
34]

on the ground of the existence of some other adequate
remedy, criminal or civil.

It was the opinion of Ashurst, J., in R. v. Watson
(A;),

that an information should not be granted against the

members of a corporation for mis-spending corporation

moneys: application in such cases should be made to

the Court of Chancery. And an information was re-

fused against the surveyor of a public road for an un-

authorized application of the funds deposited in his

bands by the trustees of the road. " The defendant,"
said the Court,

'*

might be liable to make good the

money if he had wrongly applied it; but it was impos-
sible to convert a civil into a criminal remedy, in the

absence of any corrupt motive" (I). An information

for embezzling moneys collected on a brief was re-

fused (m), the prosecutors being referred to the ordi-

nary remedy by indictment; also for refusing to collect

money on a brief for fire, according to the Act 4 Ann.

c. 14, the matter being of a public nature, wherein the

revenue was concerned, besides which a penalty was

given and a method for obtaining it (n}\ also for en-

deavouring forcibly to retake one's wife, contrary to

articles, there being a proper remedy by civil proceed-

ings if the articles were valid (o).
An information was refused for burying a body

found in the Medway without sending for the coroner.

(g) Ex parfe Crawshay, 8 Cox. C. C. 356.

(/i) AJ; pnrte Beauclerk, 7 Jur. 373.

(t) It. r. Lawson, 1 Q. B. 486; see also R. v. Proprietors of Not- ,

Unchain Journal, i) I)o\vl. 1042.

(A) 2 T. R. 204; cf. Anon. Lofft. 184.

(/) R. v. Friar, \ Chitt. Rep. 702.

;n li. V. St. Botolph, 1 W. HI. 443.

() R. v. Ford, 2 Str. 1130.

(o) R. v. Vane, 1 W. Bl. 18; cf. R. v. Williams, Sayer, 146.

5 INFORMATION.
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The Court considered this mode of proceeding too

heavy a punishment for such a mistake (p).
An information for a nuisance in obstructing the

arches of the bridge at Leeds was refused, in 1756, on
the grounds that it did not appear that a request to

abate it had been made, and that it had been long ac-

quiesced in; the Court adding that if a bill had been

preferred before the grand jury at the assizes, and the

nuisance proved, and the jury had notwithstanding re-

fused to find the bill, that might have been an induce-

ment to the Court to grant the motion (q).
Informations have also been refused on the ground

that the persons against whom they were applied for

[
*
35] were in low *

circumstances, living in a remote

part of the country, to whom it would be a great ex-

pense to come up to receive judgment (r).
Informations have been refused on the ground that

the applicant has already elected to pursue a different

remedy, as by taking out a warrant, in case of an assault

though the applicant offered not to take further proceed
ings on the warrant (s) ;

or by commencing an action for

the same offence, unless, at least, the plaintiff discon

tinued the action (); or by memorializing the Lore

Chancellor for the removal of a county court judge (u)
also where the prosecutor had already indicted the de
fendant for the same offence, and the grand jury hac

found a bill, though it was quashed for insufficiency, ai

the prosecutor might still prefer another indictment (x)
But where the applicant had, on being assaulted, callec

a policeman and given his assailant into custody, with
out warrant, but on appearing before the magistrate de
clined to press the charge, saying he should take another

remedy, he was held not to have elected his remedy so

as to prevent him moving for an information (?/).

In general, those who apply will be held disentitle(

to an information if they do not leave themselves whollj
in the hands of the Court. "If," said Lord Denman
" in any way they make attacks on the parties agains

(p) R. v. Proby, 1 Lord Keny. 250.

(q) R. v. Green, 1 Lord Keny. 379.

(r) Per Lord Mansfield, R. r. Compton,Cald. 246: Anon. Lofft. 155

(s) Exparte ,
4 Ad. & El. 576, note; cf. R. ?-. G-vvilt. 1

A. & El. 587; see also R. v. O'Gorman Mahon. 4 A. & El. 575.

(<) R. v. Fielding, 2 Burr. 719; 2 Lord Keny. :><>. Where th
fact of an action having been commenced appeared for the first

time on the defendant's being brought up for sentence, the Court
refused to pass sentence; R. v. O'Gorman Mahon. 4 A. & El. 57J

() R. r. Marshall, 4 El. & Bl. ^5; 24 L. J. Q. B. 242.

(ar) Anon. 8 Mod. 187.

(y) R. v. Gwilt, 11 A. & El. 587; 8 Dowl. 476.
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whom they ask for our summary interference, they dis-

entitle themselves to succeed in their application.
There is no restrictive qualification on this rule, which
has been again and again laid down in this Court "

(z).

Informations have also been refused on the ground that
the applicants were equally guilty with those against
whom they applied. Thus, an information was refused to

certain members of a gang of cheats and gamblers against
other members for a conspiracy

* to cheat them (a). [*36]
The applicant should, in the words of Lord Mansfield (6),

"come for an information with clean hands ;" and he must
be guilty of no suppression of the truth in his affidavit (c).

But this rule has not been acted upon where the
matter was one materially affecting the public, e.g., the

conspiracy to raise the price of salt, referred to ante,

pp. 24, 25, where Lord Mansfield said that the Court
would grant an information, from what quarter soever

the complaint came (d).
Where the applicant for an information against the

defendant for sending a hostile message, stated in his

affidavit that " the defendant had been dismissed from
Her Majesty's service under circumstances which would,
in the opinion of officers and gentlemen, disentitle him
to make any appeal to the laws of honour, in a case

where no offence was given," the Court discharged the

rule because of these unnecessary imputations (e).

The general reasons for refusing informations have
been thus summed up by Lord Mansfield (/) : Infor-

mations at common law (which are very ancient in this

Court) were filed by the coroner, who did it upon ap-

plication, as a matter of course. The statute (4 & 5

\Vm. & M. c. 18) was, therefore, made to limit it; and
other grounds there are by which the Court has limited

itself: 1st. As to the merits of the person applying, for

thoy may be under such circumstances as that the Court
will not interpose to favour them. 2nd. The time of

application; as to this, there is no precise number of

weeks, months, or years; but if delayed, the delay must
be reasonably accounted for: this consideration is more

necessary in election contests than in others; there is

ill blood enough without this addition to it. 3rd. The

suspicious state of the case, ex evidentiQ, rei. 4th The

consequences of granting the information."

(z) R. v. Proprietors of Nottingham Journal. Dowl. 1043.

U. r. Peach, 1 Burr. 148. (b) Anon. Lofft, 315.

(c) R. v. Wrou-rhton, :$ Burr. 1683.

('/) H. r. Norm, 2 Lord Kcny. .'500; cf. R. r. Steward, 2B. &Ad. 12.

(e) R. v. Doherty, Am. & Hodge's N. T. R. 16.

(/) R. v. Robinson, 1 W. Bl. 542.
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Mode of THE application for a criminal information is to be
application, macle to a Divisional Court by a motijn for an order

nisi (a).
With the exception of ex-officio informations filed by

the Attorney-General on behalf of the Crown, no crimi-

nal information is to be exhibited, received, or filed at

the Crown Office Department, without express order of

the Queen's Bench in open Court (b).
Notice. Where an information is sought against a private in-

dividual, no notice of the intended application is neces-

sary.
An application against a magistrate for misconduct

as such must, be preceded by notice to him; the object

being that he should have an opportunity of shewing
cause, if he thinks fit, against the application in the

first instance.

The notice must contain a distinct statement of the

grievances or acts of misconduct complained of, and
must be served six days before the time named in

it for making the application (c).
If any part of the misconduct charged against him is

in his character of magistrate", he is entitled to the no

tice, though other misconduct be also charged (d).
It is not enough that the application is not in fact

[
*
38] made till six *

days after the notice: the notice

must name a day for the motion, not less than six days
distant (e).

(a) C. O. R. 48. (b} Id. (c) Id.

(d) R. r. Heining, 5 B. & Ad. 66fi.

(e) Ex parte Fentiman. 2 Ad. & El. 127, in which case Lord
Denman referred to Be. Flounders, 4 B. & Ad. 865

;
see also Bol-

. ton v. Allen, 1 Dowl. N. S. 309.
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In a case where due notice had been given but, on

shewing cause, the rule was discharged because the affi-

davits had been sworn before the applicant's attorney,
a renewed application on properly sworn affidavits was

allowed, without any further notice to the justices (/).
If an order nisi has been granted without notice given

to the magistrate, it will be discharged on this fact be-

ing brought to the knowledge of the Court (g).
Service of Notice. As to service of notices in general,

Lord Kenyon thus expressed himself (h): "In every
case of the service of a notice, leaving it at the dwell-

ing-house of the party has been deemed sufficient. So
wherever the Legislature has enacted that, before a

party shall be affected by any act, notice shall be given
to him, and leaving that notice at his house is sufficient.

... In general, the difference is between process to

bring the party into contempt, and a notice of this kind,

the former of which only need be personally served on

him."
In the case of a magistrate, it is now expressly pro-

vided that the notice must be served personally upon
him, or left at his residence with some member of his

household (i).

Affidavit of Service. In moving for an order nisi

for a criminal information against magistrates, there

must be an affidavit of due service of the six days' no-

tice (k).

Adjournment for Notice. If on the hearing of a mo-

tion or other application the Court or a judge is of opin-
ion that any person to whom notice has not been given,

ought to have or to have had such notice, the Court or

judge may either dismiss the motion or application, or

adjourn the hearing thereof, in order that such notice

may be given, upon such terms, if any, as the Court or

judge may think fit (I).

Sect. 3 of the Newspaper Libel and Registration Act, Fjat.

1881, which * enacts that "no criminal prose- [*3U]
cution shall be commenced against any proprietor, pub-

lisher, editor, or any person responsible for the publi-
cation of a newspaper, for any libel published therein,

without the written fiat or allowance of the Director of

(/) R. v. Justices of Shrewsbury, 2 Barnard. 272.

(g) R. v. Heming, 5 B. & Ad. 666.

(h ) Jones v. Marsh, 4 T. R. 465, dealing with a notice in eject-

ment.

(i) C. O. R. 47.

(M 1 Gude, 115. For form of affidavit of service, see Appen-
dix, post.

(I) C. O. R. 259.
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Public Prosecutions in England, or Her Majesty's At-

torney-General in Ireland, being first had and obtained,"
does not apply to informations filed by order of the

Court (m).
Time within There is, as a general rule, no fixed time within

which appli- which the application for an information must be made;
cation must fo^ j^ must be made within Reasonable time. " There

is," said Lord Mansfield (n), "no precise number of

weeks, months or years; but if delayed, the delay must
be reasonably accounted for."

By the new Crown Office Rules (No. 48) the applica-
tion must be within a reasonable time after the offence

complained of.

An application in January in respect of a libel pub-
lished in the preceding May, but not heard of by the

applicant till July, was held too late (o) ;
so was an ap-

plication in Easter term for an offence committed in the

previous December (p).
The general rule acted on has been that the applica-

tion should be made before the expiration of the seconc

term after the offence, a sufficient time before the 63

piration to allow of cause being shewn within such
second term (q)', but where this was impossible, owing
to the applicant not having known of the offence in

time, the Court would accede to a proper application
made after the second term, when the application was
not against a magistrate or other public officer (r). If

the applicant knew of the offence, the fact that he was
abroad at the time was not considered a sufficient ex-

cuse for delaying beyond the fixed time (s).
In cases of application against magistrates or other

public officers, the rule of practice has been that the
* 40 ] application must not be *later than the second

term after the offence charged (), even though an as-

size should have intervened (u).

O) R. v. Yates, L. R. 11 Q. B. D. 750, per Field. Denman
and Mathew, JJ. (Lord Coleridge, C.J., and Hawkins, J., dis

senting.)

(n) R. v. Robinson, 1 W. Bl. 542.

(o) R. v. Murray, 1 Jur. 37; see also R. v. Barry O'Meara, re-
ferred to 4 TJ. & Ad. 869, note.

(p) R. v. Hext, 4 Jur. 339.

(q) See per Wightman, J., in R. v. Harris, 13 L. J. M. C. 162.
Ji. r. Yea, 1 Gude, 111, where it was held that an applicatio
could, without explanation of the delay, be made after the second
term, has not been followed in the later cases.

(r) R. r. Jol lie, 4 B. & Ad. 867.

(s) R. v. Editor of Satirist, 3 X. & M. 532.

(t) R. v. Harries, 13 East, 271.

(u) R. t-. Saunders, 10 Q. B. 484.
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In R. v. Morice (x) Lord Ellenborough at first thought
that the application was too late, because not made with-

in the first term next after the imputed offence; but, on
reference to a case within the recollection of the Solici-

tor-General, and to the practice which had generally
been understood to prevail, and was then recognized by
the officers of the Crown Office in Court, viz., that ap-

plications of this kind had been received within two

terms, the affidavits were suffered to be opened, and a

rule nisi was granted.
In such cases the Court would not admit as an excuse

for further delay that the applicant had only recently
become aware of the acts complained of (y).

"
If we

were to admit this excuse," said Abbott, C.J., ''we should

entirely frustrate the very useful rule to which we have
been referred" (z).

In R. v. Hartley (a) the same rule was applied to

paving commissioners; the Court thinking that public
officers were entitled to the same protection as magis-
trates, and that the principle of the rule was the same.

It was held in R. v. Marshall (6), on an application
made on the 9th of February againet a magistrate for

having refused an ale licence on the previous 24th of

October, that a rule would not be granted so late in the

second term after the alleged offence as to preclude the

magistrate from shewing cause against it in the same

term; but a rule was granted in R. v. Smith (c) at the

end of a term for alleged misconduct during that term.

According to Littledale, J., it was a general rule that

a motion for a criminal information could not be made
on the last day of term (d); but the rule in R. v. Smith

(supra] was granted on the 26th of November, the

same day on which it was refused by Littledale, J.

Though terms are now abolished (e) it has been

thought well to make reference to the foregoing cases,

in illustration of the principles as to time on which the

Court has acted in granting or refusing informations.
* There was one case where delay was held [

*
41]

not only reasonable but necessary, that is, where the

information was for bribery at a Parliamentary election.

The Court would not hear an application till after the

lapse of the period within which a penal action could

13 Kast, 271, note (a).

(,/} II. r. Uisliop, 5 B. & Aid. 612. (*) Ib.'

(a) 4 B. & Ad. 869, note.

(b) 13 Kast, 322.

(c) 7 T. R. 80.

(d) Ex parte Tanner. 3 Jur. 10.

(c) Jud. Act. 1873, sect. 26.
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Affidavits.

What may
be disposed
to.

be brought under 2 Geo. 2, c. 24, s. 11 (no longer in

force) (/).
Title. The affidavits on which the order nisi is

moved for should be entitled: "In the High Court of

Justice, Queen's Bench Division "
(g) : they should not

be further entitled; as, before the order nisi is granted,
there is no cause or prosecution (h).

On reference to the officers of the Crown Office in

1794 (i) they certified that it was the practice of the

Court to receive affidavits against a rule for a criminal

information without any title until the rule was made
absolute. In a previous case (k) the Court allowed

affidavits entitled R. v. J. to be read en shewing cause

against the rule nisi; being of opinion that once a

rule had been granted there was a proceeding in Court
between the sovereign and the defendant. In a note to

this case, another case (Z) is referred to where the Court
held that the affidavits on shewing cause might be en-

titled or not; and this may be taken to be the rule.

A failure by reason only of the defective title of the

affidavit would not prevent the Court from entertaining
a renewed application on the same materials. " I have
consulted the other judges," said Patteson, J., in a case

of this kind (m),
" and we are of opinion that the rule

preventing a repetition of a particular application ap-

plies to cases where a party has come before the Court
in the first instance with imperfect materials, others be-

ing in existence at the time; and not to cases where a
rule has been discharged merely on the ground of the

defective title of the affidavits in support of the appli-
cation."

Affidavits are to be confined to such facts as the wit-

ness is able of his own knowledge to prove; except on

interlocutory motions, on which statements as to his

belief, with the grounds thereof, may be admitted.

[
* 42 ]

* The costs of every affidavit which shall un-

necessarily set forth matters of hearsay, or argumenta-
tive matter, or copies of or extracts from documents,
shall be paid by the party filing the same (n).

(/) R. r. Pitt, 1 W. Bl. 380, decided on 2 Geo. 2, c. 24, s. 11,
which made a penalty of 500 recoverable by a common in-

former.

(g) C. O. R. 7.

(h) R. v. Jones, 2 Str. 704; R. r. Almon, 6 T. R. 642. note.

(i) R. f. Harrison. 6 T. R. 60.

(k) R. v. Jones, 2 Str. 704.

(I) R. r. Robinson, 2 Str. 704, note.

(m) R. v. Jones, 8 Dowl. 307. See C. O. R. 19, on pp. 43, 44,
post. (n) C. O. R. 8.
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Affidavits sworn in England must be sworn before a Before -whom

judge, district registrar, commissioner to administer to be sworn,

oaths, first or second class clerk in the Crown Office

Department, or officer empowered under the Kules of

the Supreme Court to administer oaths (o).

Every commissioner to administer oaths shall express Time and
the time when, and the place where, he shall take any place of

affidavit or recognizance; otherwise the same shall not swearing to

be admitted to be filed without the leave of the Court
b( exPressed-

or a judge; and every such commissioner shall express
the time when, and the place where, he shall do any
other act incident to his office (jp).

All affidavits, declarations, affirmations, and attesta- Affidavits

tions of honour in causes or matters depending on the made abroad.

Crown side may be sworn and taken in Scotland or Ire-

land or the Channel Islands, or in any colony, island,

plantation, or place under the dominion of Her Majesty
in foreign parts, before any judge, court, notary public,
or person lawfully authorized to administer oaths in

such country, colony, island, plantation, or place respec-

tively, or before any of Her Majesty's consuls or vice-

consuls in any foreign parts out of Her Majesty's do-

minions; and the judges and other officers of the High
Court shall take judicial notice of the seal or signature,
as the case may be, of any such court, judge, notary

public, person, consul, , or vice-consul, attached, ap-

pended, or subscribed to any such affidavits, affirmations,
attestations of honour, declarations, or to any other

document (q).

Every affidavit shall be drawn up in the first person, Form,

and shall be divided into paragraphs; and every para-

graph shall be numbered consecutively, and as nearly as

may be shall be confined to a distinct portion of the sub-

ject. Every affidavit shall be written or printed book-

wise. No costs shall be allowed for any affidavit or part
of an affidavit substantially departing from this rule(r).

Every affidavit shall state the description and true

place of abode of the deponent (s).
*In every affidavit made by two or more depo- [

*
43]

aml

nents the names of the several persons making the affi-
^

{v mor<

davit shall be inserted in the jurat ; except that, if the
'

affidavit of all the deponents is taken at one time by
the same officer, it shall be sufficient to state that it

was sworn by both (or all) of the " above-named " de-

ponents (t).

(o) id. 9. (p) Id. 10.

(?) Id. 11. (r) Id. 12.

() Id. 13. (t) C.O. R. 14.



74 CRIMINAL INFORMATIONS.

Filing.

Striking out
scandalous
matter.

Interlinea-

tions. &c.

Affidavits of
illiterate or

blind.

Defect in

title or other

irregularity.

Stamping.

Every affidavit used on the Crown side shall be filed

in the Crown Office Department of the central office.

There shall be indorsed on every affidavit a note shew-

ing on whose behalf it is filed
;
and no affidavit shall

be filed or used without such note, unless the Court or

a judge shall otherwise direct (u).
The Court or a judge may order to be struck out from

any affidavit any matter which is scandalous, and may
order the costs of any application to strike out such

matter to be paid as between solicitor and client (x)
No affidavit having in the jurat or body thereof any

interlineation, alteration, or erasure shall, without leave

of the Court or a judge, be read or made use of in any
matter depending in Court, unless the interlineation or

alteration (other than by erasure) is authenticated by
the initials of the officer taking the affidavit, or if taken

at the Crown Office Department, either by his initials

or by the stamp of that office
;
nor in the case of an

erasure, unless the words or figures appearing at the

time of taking the affidavit to be written on the erasure

are re-written and signed or initialled in the margin of

the affidavit by the officer taking it
(//).

Where an affidavit is sworn by any person who ap-

pears to the officer taking the affidavit to be illiterate

or blind, the officer shall certify in the jurat that the

affidavit was read in his presence to the deponent, that

the deponent seemed perfectly to understand it, and
that the deponent made his signature in the presence
of the officer. No such affidavit shall be used in evi-

dence in the absence of this certificate, unless the Court
or a judge is otherwise satisfied that the affidavit was
read over to and appeared to be perfectly understood

by the deponent (z).

The Court or a judge may receive any affidavit sworn
for the purpose of being used in any cause or matter,

[
*
44] notwithstanding any

*
defect, by misdescription

of parties or otherwise, in the title of jurat, or any
other irregularity in the form thereof, and may direct a

memorandum to be made on the document that it has
been so received (a).

In cases in which by the present practice an original
affidavit is allowed to be used

; it shall before it is used
be stamped with a proper filing stamp, and shall at the
time when it is used be delivered to and left with the

proper officer in Court or in chambers, who shall send
it to be filed (6).

(u) Id. 15.

() Id. 18.
(*) Id. 16.

(a) C. O. E. 19.
(y) W. 17.

(6) Id. 20.
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An office copy of an affidavit may, in all cases in Office copy.
which a copy is admissible, be used, the original affi-

davit having been previously filed, and the copy duly
authenticated with the seal of the office (c).
No affidavit shall be sufficient if sworn before the so- Before whom

licitor acting for the party on whose behalf the affi- not to be

davit is to be used, or before any agent or correspond-
sworu -

ent of such solicitor, or before the party himself (d).

Any affidavit which would be insufficient if sworn be-

fore the solicitor himself shall be insufficient if sworn
before his clerk or partner (e).
Where a special time is limited for filing affidavits, Filing aft IT

no affidavit filed after that time shall be used, unless by time limited.

leave of the Court or a judge (/).

Except by leave of the Court or a judge no order Order ma.ir

made exparte in Court, founded on any affidavit, shall before affi-

be of any force, unless the affidavit on which the ap-
(lavit made

plication was made was actually made before the order
fif""!

was applied for, and produced or filed at the time of

making the motion (g).

Upon motions founded upon affidavits, either party Additional

may apply to the Court or a judge for leave to make affidavits.

additional affidavits, upon any new matter arising out

of the affidavits of the opposite party ;
but no addi-

tional affidavits shall be used except such leave shall

have been first obtained (h).
Affidavits of service shall state when, where, and how Affidavit of

and by whom, such service was effected (i).
service.

The affidavits should be full and frank; every [
*
45] Contents of

material fact should be set forth. affidavits.

"Where the affidavit on which a rule had been granted
for an information against a magistrate, for refusing to

take the examination of two persons on a charge against
a third person, made no mention of the fact that the

magistrate stated his perfect willingness to investigate
the charge submitted to him if directed to do so by the

King's Bench, Abbott, C. J. said that if the offer to in-

vestigate the charges, in case the Court should direct

the magistrate to do so, had been disclosed by the affi-

davit of the applicant, most undoubtedly the Court

would not have granted a rule for a criminal informa-

tion :

" The suppression of the offer necessarily leads

us to discharge the rule with costs, according to the

usual practice in cases of this kind" (j).

(jrt Id. 24. (A) Id. 25. (i) Id. 87.

(j) 11. t. Borron, 3 B. & Aid. 437, 438. See also K. r. Athay,
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The affidavits should avoid all unnecessary and ir-

relevant charges, and especially any scandalous matter.

In R. v. Burn (k) Lord Denman said : "The prose-
cutor has stated a sufficient case for a criminal infor-

mation
;
but he has, in the early part of his affidavit,

introduced words irrelevant and reflecting on the char-

acter of the party against whom he applies ;
and after-

wards, in explanation of something which he states to

have passed, he goes into a narrative of matters imper-
tinent to the cause, and calculated only to prejudice the

minds of the Court. Parties who come before the

Court with affidavits are to confine themselves to the

simplest statement of that which induces them to make
the application, and are not to enter upon discussions

like this, unless the nature of the subject renders them

absolutely necessary. And we must say here that the

spirit which has been shewn in framing the affidavit

makes us doubt whether the spirit evinced by the pros-

ecutor, at the time when this party came before him^
was not such as might lead to what is now complained
of. The Court cannot make the rule absolute."

They must satisfactorily account for any delay in

making the application (Z) ;
mere absence abroad not

[
*
46] being a sufficient * excuse (m). "It has been

the persuasion," said Lord Denman, "that an affidavit

cannot be made abroad as a foundation for a criminal

information. We think, however, that if that question
should come under our consideration such an objection
would not prevail

''

(n).
On the subject of delay generally, see the remarks al-

ready made ante, pp. 39, 40.

An exculpatory affidavit from the person complain-
ing is almost always necessary (o).

Exceptions have been made in the following cases :

(1) where the charge was only general, as a libellous

charge of sodomitical practices (p), or a libel stating that

a nobleman and his family were held in such general
abhorrence in the Isle of Man that, if he should suc-

2 Burr. 653, ante, p. 27; R. r. Wroughton, 3 Burr. 1683; and see

per Lord Tenterden, C.J., in R. v. Hughes, 7 B. & C. 719.

(k) 7 A. & El. 193; an application by a magistrate for slander-
ous words spoken of and addressed to him.

(7) R. v. Jollie, 4 B. & Ad. 867; and cases referred to in the
note.

(in) R. r. Editor of Satirist. 3 N. & M. 532.

(n) Ib.

(o) R. i). Athay, 2 Burr. 653; R. v. Haswell, 1 Doug. 387; R. v.

Webster, ib., note; R. r. Bickerton, 1 Str. 498; R. v. Miles, 1

Doug. 284.

(p) R. v. Dennison, Lofft. 148.



PROCEDURE TO OBTAIN INFORMATION. 77

ceed in obtaining an Act then depending in Parliament,
it would occasion a revolt (q) ; (2) when the party was
abroad (r); (3) where the charge was against a public

body of men, e.g., the clergy of a diocese (s) ; (4)
where the matter was one materially affecting the pub-
ITc

; e.g., a conspiracy to raise the price of salt (t).
Where an exculpatory affidavit is necessary, the ap-

plicant must explicitly negative the charge against him.
If he moves against a magistrate, for having wrongfully
convicted him, he must distinctly swear to his inno-

cence of the offence charged (u) ;
if the offence is in

respect of a libel, he must expressly deny the truth of

all the imputations contained in it (x).
Where an alleged libel charged the presiding officer

at a school board election with partiality in the man-
ner in which he discharged his duty, and mentioned
one specific instance where he had rejected the vote of a

duly qualified female voter, who was politically opposed
to him, the Court discharged with costs a rule obtained

by the presiding officer, because his affidavit, though it

* denied generally the truth of all the charges,' [
*
47]

and also denied that he had refused any vote on politi-

cal or improper or illegal considerations, did not speci-

fically negative the charge relating to the vote of the

female voter (y).

The applicant must come into Court with clean

hands (z). In a case, however, of a libel reflecting on
several persons, the Court granted an information,

though the person moving for it was not himself blame-

less (a). The Court also dispensed with an exculpa-

(q) 1 Doug. 390, note.

(r) Per curiam, R. v. Wright, 2 Chitt. R. 162.

(s) If. ?. Williams, 5 B. & Ad. 595, other similar cases being
referred to argucndo. Cf. R. v. Gregory, S A. & El. 907.

(0 R. v. Norris. 2 Ld. Ken. 300; R. v. Steward. 2 B. & Ad. 12.

() R. v. Athay, 2 Burr. 653; R. v. Webster, 3 T. K. 388

(jr) R. v. Bickerton, 1 Str. 498; R. v. Miles, 1 Doug. 284; R. r.

Taylor, 1 Jur. 53; R. v. Haswell, 1 Doug. :'.-7.

(y) R. v. Aunger, 28 L. T. N. S. 630. In this case Blackburn,

.!., said : ''All persons in the position of relators are, according
to the practice which has existed for a long time, bound tosatisly

the .judges, who do not act on technical rules at all, but as men
of the world and men of common sense, upon affidavits thai they
themselves are free from blame, and are lit and proper persons to

be entrusted with the prerogative of this Court; and they are to

do that in the teeth of the other side, who ha\e an opportunity
on allidavit of persuading the Court, if they can, that such per-
sons are not so."

(z) Anon. Lofft. 315
;
R. v. Eden, Lofft. 72

;
R. v. Wroughton,

3 Burr. 1683.

(a) R. v. Gregory, 8 A. & El. 907.
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tory affidavit where the libel was on a public body of

men, e.g., the clergy of a diocese (6). And where the

offence charged was one against the public interests, as

bribery in the election of an alderman, who would as

such be a justice of the peace, the Court granted a rule

on the the sole testimony (uncontradicted) of a parti-

ceps criminis (c).
The affidavits of the applicant should be as clear, as

numerous, and as strong as possible, in the first in-

stance, for reasons which will appear post, p. 51.

They must afford such evidence against the defend-

ant as would warrant a grand jury in finding a true

bill (d). Thus it was held not sufficient to swear, not

from the deponent's own knowledge, but from the in-

foimation of other persons, that certain libellous writ-

ings were in the handwriting of the defendant (e). So
an affidavit of the prosecutor and two other persons

[ *48] that a challenge
* was delivered to the prosecu-

tor by one of the defendant's clerks, who refused to

make an affidavit of the fact, was held insufficient, as

not legal evidence. The Court said that "in these cases

they were placed in the room of a grand jury; that if a

bill of indictment were preferred before a grand jury,
the affidavit or the oaths of these persons of what the

clerk had said would not be legal evidence against the

defendant; and that this Court could only grant an in-

formation on evidence that would support a bill of in-

dictment; that if they were to grant a rule calling on
the defendant to shew cause why an information should
not be filed against him, it would be calling on him
either to give evidence (on the shewing cause) against
himself, or leaving the rule to be made absolute on this

affidavit alone, which was not legal evidence" (/).

Where, on moving for an information for a newspaper
libel, the affidavit stated that the defendant,

" the printer
of a newspaper called the Standard, on the 8th day of

November instant, did insert and print in the said news-

paper a certain scandalous and defamatory libel relat-

(b) R. v. Williams, 5 B. & Aid. 595.

(c) R. v. Steward, 2 B. & Ad. 12.

(d) Per Cur. R. v. Willett, 6 T. R. 294.

(e) Ex parte Williams. 5 Jur. 1113. "In R. r. Willett the rule

was refused, because the statement in the affidavit of what the

deponent had been informed was not legal evidence. ... So
that the ratio deddendi of that case was, that an affidavit made
on information or belief was not sufficient evidence to call upon
the other side to make an answer to the charge. The same prin-

ciple was acted on in Ex parte Williams." Per Blackburn, J.,

R. v. Stanger, L. R. 6 Q. B. 355.

(/) R. . Willett, 6 T. R. 294.
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ing to this deponent in his office of mayor, &c., and a

copy of which said libel is hereunto annexed," &c., this

was held insufficient (g). "There should," said Lord
Dentxian,

" be proof of publication by the defendant dis-

tinctly given. If the affidavits offered here did contain

prima facie evidence, I do not think we should be sat-

isfied with it where conclusive evidence is so easily at-

tainable." Patteson, J., added: "There is an express

statutory provision (h) as to the proof in such cases.

If parties will not adopt that, they must shew publica-
tion by some direct proof, as that a party bought the

libel in the defendant's shop."
The fact that the affidavits of the other side admitted

the publication was held by the Court, in the case just
referred to, not to cure the insufficiency of the appli-
cant's affidavits (i).

But in the later case of R. v. Stan-

ger (k) the Court took, on this point, a different view.

After referring to Lord Kenyon's language
* in

[
*
49]

R. v. Mein (7), viz.,
"
Upon conference with my brothers

I find that it is not unusual to have recourse to the

affidavits against the rule in order to come (if possible)
at the whole truth of the transaction," and to the dis-

tion drawn by Cole (m) between an application for a

quo warranto (n), which is considered in the nature of

a civil proceeding, and an application for a criminal

information, Blackburn, J., said: "The distinction

which he makes between a criminal and civil proceed-

ing is not, I think, a sound one. In either case, whether
the application be for a criminal information or a writ

of quo warranto, we are acting under the statute (4 &
5 Wm. & M. c. 18); and the question would be, are the

facts such as make it right for the Court to grant the

application. I think the rule laid down in R. v. Mein
is the sounder. But in the present case it is not neces-

sary to decide the point, for the defendant's affidavit

says nothing as to his being the publisher; and accord-

ing to R. v. Willett (o) he cannot be called upon to an-

swer so as to supply evidence against himself."

(g) K.~vTBaldwin, 8 A. & 171687"

(A) 6 & 7 Will. 4, c. 76, the whole of which Act is repealed by
33 & 34 Viet. c. 79. See now the Newspaper Libel and Regis-
tration Act of 1881 (44 & 45 Viet. c. 00), which establishes a reg-
ister of newspapers, in which the names and addresses of the pro-
prietors are to be entered, and copies of entries in or extracts
from which are made evidence, ss. 8, 9, 15.

(t) R. v. Baldwin, ubi supra.
(k) L. R. 6 Q. B. 352. (1) 3 T. R. 597.

(m) Informations, p. 52.

(n) R. v. Mein was a case of this kind.

(o) 6 T. R. 294.
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In R. v. Stangor (p) the affidavit stated that a copy
of the newspaper had been bought at the publishing
office of the paper, and that by a footnote printed at

the end of the said newspaper, John Stanger was stat-

ed to be the printer and publisher thereof. The rule

was discharged on the ground that the prosecutor's
affidavits did not contain any evidence of a publication
of the libel by the defendant.

In a case of newspaper libel, the newspaper should

be annexed to the affidavit and marked as an exhibit (q).

On an application in respect of a challenge, an affi-

davit setting forth verified copies of the letters contain-

ing the challenge was held sufficient (r).

On an application against a magistrate for his con-

duct as such, except where res ipsa loquitur, it has been
held that the affidavit should state the belief of the ap-

plicant that the magistrate acted from a corrupt or im-

proper motive (s). "There must either be," said Hol-

royd, J.,
" such circumstances as can, by possibility,

[
* 50 ] lead * but to one conclusion, or there must be,

if only suspicious circumstances be stated, the appre-
hension and belief of the party applying that improper
motives operated on the defendants" (t). It -was held

not sufficient, in a case of the latter kind, to charge that

the defendants acted illegally (u).
No. 48 of the New Crown Office Rules now provides

that in applications against a justice of the peace for

misconduct in his magisterial capacity, the applicant
must depose on affidavit to his belief that the defend-
ant was actuated by corrupt motives, and further, if

for an unjust conviction, that the defendant is innocent
of the charge.
The Court refused to hear a motion against a magis-

trate for convicting without a summons until the con-

viction was removed before them (x).
The Court refused an information against a clergy-

man for perjury on his admission to a living, on an
affidavit alleging that the presentation was simoniacal,
till he had first been convicted of the simony (y).
An application against an attorney for practising as

such whilst under- sheriff, was refused because the affi-

(p) Ubi supra.

(q) R. t. Woolmer, 12 A. & El. 422.

(r) R. r. Chappel, 1 Burr. 402.

(s) R. v. Williamson, 3 B. & Aid. 582.

(t) R. v. Williamson, 3 B. & Aid. 582.

u) R. f. Jackson, 1 T. R. 653.

z) R. v. Heber, 2 Str. 915.

y) R. v. Lewis, 1 Str. 70.
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davits did not mention what particular acts he did as

attorney, of which the Court should be in a position to

judge (z).
In application against magistrates there should be an

affidavit that the requisite notice has been given (a).
Where the trial of a criminal information was post-

poned on the ground that the defendant had distribut-

ed handbills in the assize town tending to prejudice the

trial, the affidavit on which the judge at the assizes had

postponed the trial was held sufficient to enable the
Court to grant another information against the same
defendant (6). "All that is required in an affidavit,"
said Lord Kenyon, C. J.,

" as the foundation for a crim-

inal information, is that which is required in every
other cause, that the affidavit be made in a judicial pro-

ceeding, where the party swears at the hazard of a pro-
secution for perjury if it be false. Now these affidavits

were taken before a judge, who had authority to ad-

minister an oath;
*
they were made in the course [

* 51 ]

of a judicial proceeding, and relevant to the material

point in issue. And the original affidavits are now be-

fore us on the files of the Court; for they were trans-

mitted here by the officer of the Court below."
" The rule is express that a party who has a full op- Renewed

portunity of bringing his case before the Court must application

do so in the first instance. If he neglects the means
of doing so, he cannot be allowed to come again and

put the other party to the trouble and expense of a

second attendance "
(Per Curiam, R. v. Inhabitants of

Barton (c)).
On this ground, after an order nisi for an informa-

tion has once been discharged (without any collusion

or improper conduct on. the part of the defendant),
whether on the ground of insufficiency of materials or

of conflicting affidavits, the Court will not hear a

second application on additional affidavits (d). Ac-

cording to Lord Denman (e): "The rule is, that when
affidavits have been answered, the party moving is not

entitled to file others in reply; but that would, in effect,

(.:) R. v. Bull, 1 Wils. 93.

(a) See K. v. Rae, 8 Ir. Rep. C. L. 524.

(b) R. v. Jolliffe, 4 T. R. 285.

(c) 9 Dovvl. 1022.

(d) R. r. Simthson, 4 B. & Ad. 861; cf. R. r. Manchester and
Leeds Railway Co., 8 A. & El. 413 (an application lor a ccrtio-

rari); R. v. Harland, 8 Dowl. 323 (an application lor an attach-

ment); Sannderson v. Westley, 8 Dowl. (552; Rossett r. Hartley,
7 A. & El. 522, note; R. r. Orde, 8 A. & El. 420, note (a case of

quo warntnto); Ex parte Hasleham, 1 Dowl. N. 8. 792.

(e) R. v. Smithson, ubi supra.

6 INFOKMATION.
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be done if we allowed the course now proposed. A
party moving for a criminal information has some great

advantages, and he may reasonably be required to col-

lect all the necessary materials for his application when
he first makes it. It is not suggested here that the

party moved against has been guilty of any collusion or

other improper conduct to obtain the dischage of the

rule, but only that the prosecutor has been, in the first

instance, less amply supplied with materials than he

might have been. I think we ought not to grant the

rule on such a ground."
And the Court has refused in such a case to enlarge

the order nisi in order that the defects in the affidavits

might be supplied (/), even where the only defect was
that the place where the deponent was sworn was not

mentioned in the jurat (gr).

The rule, however, is not without some exceptions.
Where a rule for an information had been discharged

[
*
52] merely on the ground

* that the affidavits of the

applicant had been sworn before his attorney, the Court
allowed a second application on properly sworn affi-

davits (h). And where the defect was merely in the

title of the affidavits, Patteson, J., after consulting the

other judges, held that the rule above stated did not

apply, and that a new application on properly entitled

affidavits might be made (i).

Where the deficiency was in the affidavit on which
the order nisi was moved for, the Court has allowed the

application to be renewed on better affidavits (&). But
unless leave to renew the application be given in the

first instance, a second application on amended affi-

davits will not be allowed (I).
R. v. Eve and Another (ra) was a peculiar case.

There a rule for an information for a libel, which had
been obtained on the sole affidavit of the applicant, was

discharged on the sole affidavit of one S., who swore to

the truth of the imputations in the libel. S. having in

(/) R. r. Cockshaw, 2 N. & M. 378; cf. Ex parte Williams, 5
Jur. 1133.

(g) R. v. Cockshaw, supra.

(h) R. v. Justices of Shrewsbury, 2 Barnard. 272; cf. Shawv.
Perkin, 1 Dowl. N. S. 306 (a case of certiorari).

(i) R. v. Jones, 8 Dowl. 307: see also Anon. 2 Lord Keny. 496.

(Jb) R. -v. Wright, 2 Chitt. Rep. 162; R. v. Williamson, 3 B. &
Aid. 582, where the affidavits in the first instance did not allege
a corrupt motive in the mayor and town clerk against whom the
motion was made: the affidavits having been amended, a new
application was made and a rule granted.

(/) Ex parte. Munster, 20 L. T. N. S. 612.

() 5 A. & El. 780.
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another suit made an affidavit contradicting his former
affidavit in all particulars, was indicted for perjury; a
bill was found against him and he fled the country.
The Court allowed a renewal of the application for an
information which had been defeated by the perjuryof S.

The motion must be made by counsel; it cannot be Motion,
made by the prosecutor in person.

" Such a motion,"
said the Court, in It. v. Justices of Lancashire (n),
" could only be made by the law officers of the Crown,
or by a barrister who was in the nature of a public
officer" (o).
The motion is for an order nisi, and must be made

to a Divisional Court (p).
As to the time within which it must bo made, vide

ante, p. 39.

The hearing of any motion or application may from
time to time * be adjourned, upon such terms, [

*
53]

if any, as the Court or judge shall think tit (q).

The motion may be for one rule against several de-

fendants, and several defendants may be included in

one information (r); but not where several rules have
been granted against them individually (s).

Drawing up. The order nisi should be drawn up Order nisi.

"upon reading the affidavit of," or "tho several affi-

davits of," &c., and in case of a newspaper libel it ia

essential that the rule should be drawn up on reading
it (t). For form of order nisi, see Appendix.

Service. The order nisi is served by leaving a copy
and at tho same time shewing the original order, which

may bo obtained from the Clerk of the Rules at the

Crown Office. Personal service is not necessary (u);
but service on the wife of a man who was abroad was
held not sufficient service of an order against the hus-

band (x). And so as to service on a person who was

formerly, but is not shewn still to be, employed by the

defendants (t/).

No. 130 of the New Crown Office Rules now provides

(n) 1 Chitt. Rep. 603. See also Anon. 2 L. Eec. O. S. 479

(Irish).

(o) See also R. v. Brice, 2 B. & Aid. GOG.

(p) C. O. R. 48.

fo) C. O. R. 260.

(r) R. v. Benfield, 2 Burr. 980; R. v. Hilbers, 2 Chitt. Kep. 163.

(*)
R. t\ Heydon and Others, 3 Burr. 1270.

(0 Per Lord Dennian, R. r. Wooluier, 12 A. & El. 425; see also

K. P. Lenehan, 8 Ir. L. R. 215.

() R. v. Badouin, 2 Str. 1044; and see R. v. Dickenson, 10 Ir.

Rep. C. L. 91.

(.!) Id.

(y) Anon. 2 Lord Keny, 496.
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Enlarging
time for

shewing
cause.

that wherever under those rules, service is not directed

to be personal, service at the last-known place of abode
or business, with a clerk, wife, or servant, or upon such

other person, or in such other manner as the Court or a

judgemay direct.shall be deemed to be a sufficient service.

It is stated in Gude's Crown Practice (z) that if the

prosecut or neglects to serve the defendant with a copy of

the order, or is prevented by reason of the defendant not

having any fixed place of residence, the Court will, upon
motion,enlarge the order, as of course,to a subsequent day.

If the time is enlarged on the application of the de-

fendant, it is usually on the terms that he shall file his

affidavits with the Clerk of the Rules a certain number
of days, which are specified in the order nisi (generally

[
* 54 J a week), before the next, day of shewing *cause;

also that he shall appear immediately and plead within

four days next after the information shall be filed, if the

order nisi should be made absolute (a).

In one case of an information for libel (6), the Court
refused to postpone the argument of the rule until the

defendant could procure an affidavit from Trinidad to

prove the truth of the matters in the alleged libel; but
some of the grounds on which the defendant's applica-
tion wasrefused would not now be considered good.
Where the rule, though served at the office of defend-

ant on the 13th of the month, did not come to his

knowledge till the 17th, and called on him to shew cause

on the 18tb, and the copies of the affidavits on which
the rule nisi was granted, though applied for on the

15th, were not delivered until the evening of the 17th,
the Court enlarged the rule (c).

Application was made to the Court in one case to

postpone the shewing cause against a rule for a crimi-

nal information for libel until after the trial of a civil

action brought in respect of the same libel by the prose-
cutor against a person other than the defendant in the

information proceedings, the defendant in the action

justifying on the ground of truth; but the Court refused

the application, the defendant in the civil action being
a stranger to the information proceedings (d).

(z) Vol. i. p. 117.

(a) 1 Gude, 117, 118. Where, however, in a case of quo war-

ranto, the reason for enlarging the rule was the prosecutor's im-

proper delay in serving the rule nisi, the defendant was not re-

quired to file his affidavit in the ordinary manner previous to

shewing cause. R. v. Anderson, 9 Dowl. 1041.

\b) R. v. Draper, 3 Smith, 390.

(c) R. t>. Hely. 10 Jur. 1009.

(d) R. r. Willmer, 15 Q. B. 50.
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No person shall be allowed to shew cause against an Office copies
order nisi, unless he shall have previously obtained office tobe-obtained

copies of such order and of the affidavits upon which it
b

~v Part \

was granted (e). JjJ*
The defendant's affidavits may be entitled either sim -

ghew i

ply,
" In the High Court of Justice, Queen's Bench cause.

Division," or with the further addition, "The Queen
against A.B."

If the defendant denies the truth of the charge against
him he should do so in clear and express terms. A mere
denial of the evidence on which the application was made
is not sufficient (/)
The other grounds on which the Court may be called

on to *discharge the order nisi have already [
* 55 ]

been stated. They may be summed up as follows: (1)
want of notice; (2) lateness of the application; (3) de-

fect in form of the affidavits; (4) that the applicant has

already chosen another remedy; (5) that the applicant's
own misconduct bars him; (6) that the applicant's affi-

davits have suppressed material facts, or (7) do not
furnish sufficient evidence, or (8) contain unnecessary
imputations; (9) that the offence charged is of too

trivial a kind; (10) the low circumstances of the de-

fendant.

The Court in discharging an order nisi may do so on
Discharging

any terms as to costs that it thinks fit. If the order is order nisi.

discharged on a preliminary objection, it is not the

practice of the Court to give the defendant costs (g)',

nor where, though the the order has been dis-

charged on the merits, the defendant has been guilty
of improper conduct (k). In cases of this latter kind
the order is discharged sometimes only on the de-

fendant's undertaking to pay all the costs (i). Except
in such cases, where the rule is discharged, it is usually
with costs (&).
Under the peculiar circumstances of one case, the

(e) R. v. Draper, 3 Smith, 26.

(/) R. r. Shurpe, And. Rep. 3M.
(g) /'<r curtain, R. v. Proprietors of Nottingham Journal, 9

Dowl. 104:}.

(A) R. r. Whately, 4 M. & Ry. 431
;
R. r. Jackson. LofVt. 147;

K. P. Fielding. 2 Burr, 719, 722; R. v. Barrat, 2 Doug. 465. In
K. r. I.adger, (<in/>\ p. 28), though the rule was discharged, the

magistrates against whom it was moved were ordered to pay all

the costs attending the application.
(H R. v. Morgan, Doug. 314

;
R. v. Cozens, Doug. 410

;
R. v.

Holland, 1 T. R. <>9'>.

(*) It. v. Athay, 2 Burr. 653
;
R. v. Fielding, 2 Burr. 654

;
R.

. Wroughton, 3 Burr. 1683; R. v. Borron, 3 B. & Aid. 432; R. r.

Smithson, 4 B. & Ad. 861; R. v. Hughes, 7 B. & C. 719.
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Court in discharging the rule ordered the costs to be

paid by the prosecutor's attorney as well as the prose-
cutor (I); but in no case would this be done where the

attorney is not a party to the application or has not

joined in any affidavit in support of it (m).

Civil action In the year 1788 it was laid down by the Court, after

in respect of consideration, in the case of R. v. Sparrow (n), "as a
same ofience.

genera i ru ie for the future, that when a person applies
for an information he is understood to waive his right

[
* 56 ] to bring an action, unless the Court *

should,
on hearing the whcle matter, be of opinion that it is a

proper subject to be tried in a civil action, and should

specifically give him leave to do so" (o), and they said

that "
if an information be granted it is of course to

stay the proceedings in an action for the same
cause" (p). In this case, the prosecutor being called

on to elect, abandoned his rule for an information, pre-

ferring to bring an action.

However, the Court of Exchequer, in 1847, held thai

an action for libel might be brought after a rule for an

information in respect of the same libel had been dis

charged by the Court of Queen's Bench (q). Parke,

B., said:
"
I thought the rule in R. v. Sparrow had only

applied in cases where a criminal information had been

granted;" and Platt, B., added: "Probably all that was
intended by the rule laid down in R. v. Sparrotv was
to prevent the oppression of a criminal and civil pro

ceeding from the same cause of complaint, by enablin
the Attorney-General to enter a nolle prosequi if nee

essary."

Recogniz- On the order being made absolute, the prosecute
ance on order must enter into the necessary recognizance. By 4 &

Wm. & M. c. 18, s. 2, the sum was fixed at 20, and i

was held that the Court would not require the securit

for a larger amount than the 20 mentioned in tha

statute (r). Now by the new Crown Office Bules (No
46) the prosecutor must file at the Crown Office depart

(1} R. v. Fielding. 2 Burr. 654. The attorney had joined i

the affidavit on which the rule had been obtained, and he was
said to have declared that, "if it cost him 100, he would la

Fielding by the heels." See also R. v. Borron, 3 B. & A. 432
440.

(m) R. v. Thomas, 7 A. & E. 608
;

R. v. Dodson, 9 A. & E
704.

(n)
2 T. R. 198.

(o) See al.so the Irish case of R. v. O'Brien, Sm. & Bat. 79.

(f) 2T. R. 198.

(q) Wakley r. Cooke, 16 M. & W. 822.

(r) R. r. Brooke, 2 T. R. 190.
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ment a recognizance in the penalty of 50 effectually
to prosecute such information and to abide by and ob-

serve such orders as the Court shall direct, such recog-
nizance to be entered into before the Queen's coroner
and attorney or the Master of the Crown Qffice or a jus-
tice of the peace of the county, borough, or place in

which the cause may have arisen.

No process can issue before the recognizance has been
entered into (s).
A form of recognizance will be found in the Ap-

pendix.

Every recognizance must, after the acknowledgment
thereof, be transmitted to the Crown Office and filed

there (t).
* No recognizance is henceforth to be for-

[
* 57 ]

feited, estreated, or put upon the estreat roll without
the order of the Court or judge, nor unless an order or

notice shall have been previously served upon the

parties by whom such recognizances shall have been

given, calling upon them to perform the considerations

thereof (u).
No proceedings are to be taken in the Crown Office

by scire facias upon recognizance (x).
There is no appeal to the Court of Appeal from the

Appeal,
decision of a Divisional Court in granting or refusing
an order nisi for a criminal information, or in discharg-

ing or making absolute such an order. An appeal in

criminal cases lies only for error on the record (t/).

As to proceedings in error, vide post, pp. 300 seq.

(.s) R. v. Mayor of Hertford, 1 Salk. 376.

(0 C. O. R. 123.

() Id. 124.

(*) Id. 127.

(y) See R. v. Steel, L. R. 2 Q. B. D. 37; 46 L. J. M. C. 4. Cf.

R. v. Fletcher, L. R. 2 Q. B. D. 43, and R. v. Whitchurch, L. R.
7 Q. B. D. 534.
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[ * 58] * CHAPTER , V.

THE INFORMATION AND SUBSEQUENT PLEADINGS

PAGE
Substance of information 58

Filing 59

Compelling appearance of

defendant 59-62

Outlawry for non-appear-
ance 62

Reversal of outlawry . . 65
Order to plead 67

PAGE
Defences 67-70
Demurrer 67-69
Rules applicable to pleas
and demurrers . . . . 70, 71

Amendment of informa-
tion 71

Judgment by default . . 72
Rules as to motions . . 72-74

Substance of IN substance the information is the same as an indict-

information. ment. The form is the same, too, except the beginning
and the end, "Whatsoever certainty is requisite in an

indictment, the same at least is necessary also in an

information; and consequently, as all material parts of

the crime must be found in the one, so must they be

precisely alleged in the other, and not by way of argu-
ment or recital" (a).
The second and other counts are usually commenced

thus in the case of an ex officio information: "And
the said Attorney-General of our said lady the Quten,
who prosecutes as aforesaid, further gives the Court
here to understand and be informed that," &c. in the

case of an information filed by leave of the Court, "and
the said coroner and attorney of our said lady the

Queen who prosecutes as aforesaid, further gives the

Court here to understand and be informed, that," &c.

But this is not necessary ;
the second and subsequent

counts may begin simply with the words: "And that,"
&c. (6).
Forms of Information will be found in theAppendix.
The description of the prosecutor as Charles Fred-

59] erick Augustus ^ William, Duke of Brunswick
and Ltineburg, was held sufficient, though he had ceased
to be reigning Duke, and his family name (D'Este) was
omitted (c).
A criminal information having been filed by the At-

(a) 2 Hawk. P. C. c. 26, s. 4. See R. ^Roberts, Carth. 226;
SSalk. 192, 201; R. . Robe, 2Str. 999; R. t>. Knight, 1 Salk.

375; R. v. Read, Sir T. Ray. 34, R. v. Benfield. 2 Burr. 980.

(6) R. v. Read, Sir T. Ray. 34.

(c) R. v. Gregory, 8 Q. B. 508; cf. R. v. Sulls, 2 Leach's C. C.
861.
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torney-General of New South Wales against a member
of the legislative assembly of that colony for an assault

on another member within the precincts of the house,
the Supreme Court of the colony allowed a general de-

murrer, because the information, besides averring the

assault, added that it was in contempt of the assembly;
but the Judicial Committee of the Privy Council over-

ruled this decision and held the information good, as

the alleged contempt was charged only as matter of

aggravation and could be rejected as surplusage (d).
The draft information is usually settled by Counsel; Filing,

it is then engrossed on parchment, signed by the Mas-
ter of the Crown Office and filed, along with the prose-
cutor's recognizance.
The defendant must enter or cause to be entered in Appearance

a book at the Crown Office an appearance to the infer- by defendant,

mation (e).
If the defendant is not under terms to appear, a sub- Compelling

poana to appear is usually served upon him. For form, appearance,

see Appendix, post.
As against any defendant to any information, the

prosecutor may obtain a certificate from one of the of

ficers of the Crown Office of the information having
been filed. The certificate may be in the Form No. 41,

or 42, appended to the new Crown Office rules, or to

the like effect (/ ).

Upon production of such certificate to a judge, he

may, if necessary, issue a warrant under his hand to

apprehend the defendant and cause him to be brought
before him or some other judge, or before a justice of

the peace, to be dealt with according to law; the war-

rant may be in Form No. 43, or 44, or to the like ef-

fect (0).
If it be proved upon oath before such judge or jus-

tice of the peace that the person apprehended and

brought before him is the person charged and named
in such information, such judge or justice of the

peace shall without further inquiry or examination

^ commit him to prison by a warrant, which
[ ^ 00]

may be in the Form No. 45, or to the like effect, or ad-

mit him to bail : provided that nothing in these rules

shall affect the jurisdiction of a judge to admit any de-

fendant to bail whether in felony or misdemeanor at

(rf) Attorney-General of N. S. Wales v. Macpherson, L. R. 3

P. C. 'JlK

(c) C. O. R. 83.

(/) C. O. R. 86. See these Forms in the Appendix, post.

(y) Id. 87. See Form in Appendix, post.
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any time after committal and before conviction if he
shall in his discretion so think fit (h).

Appearance When any information is filed and the defendant is

for defendant, under terms to appear immediately and does not enter an

appearance, the prosecutor may serve a notice upon the

defendant to appear within five days, and in default of

appearance may move the Court ex parte for leave to

enter an appearance for him, or, if the notice was per-

sonally served, for an attachment (i).

Recognizance If the defendant on any information wishes to avoid
by defendant. arrest upon a warrant, he may give twenty-four hours'

notice of bail to the prosecutor, and enter into a recog-
nizance before a judge or justice of the peace with suf-

ficient surety or sureties to appear and answer the in-

formation, and personally appear at the trial, and on
the return of the postea if it be necessary, and so from

day to day, and not depart without leave of the Court (A:).

Every recognizance to appear and answer to any ex-

officio or criminal information must, unless the Court
or a judge shall by order dispense therewith, contain,
besides any other condition which may be imposed, a

condition that the defendant shall personally appear
from day to day on the trial of the information and
not depart until he shall be discharged by the Court
before whom such trial shall be had (I). For form of

recognizance see Appendix.
If the defendant be taken on a warrant he must give

twenty-four hours' notice of bail, and enter into a re-

cognizance as above mentioned, before he can be dis-

charged (m).
Entry of If any defendant shall be detained in any prison for

appearance \yant of bail, the prosecutor of any such information

imprison

& 1 mav cause a c Py thereof to be delivered to the gaoler
of the prison for such defendant, with a notice endorsed
thereon that if the defendant do not witnin eight days
after such delivery cause an appearance and a plea or

demurrer to be entered to such information, an appear -

[^-61] ance^ and plea of not guilty will be entered for

him; and if the defendant do not enter such appear-
ance and plea or demurrer within eight days from the

delivery of such copy of the information and notice, the

prosecutor, upon filing an affidavit of the delivery of

such copy and notice endorsed thereon to the keeper or

gaoler as aforesaid, may cause an appearance and plea
of not guilty to be entered for the defendant, and pro-

(A) C. O. R. 88. See Form of Warrant in Appendix, post.

(t) C. O. R. 90. (i) C. O. R. 91.

(I) Id. 125. (m) Id. 92.
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ceedings shall be had thereon as if the defendant him-
self had duly appeared and entered such plea (n). For
form of notice see Appendix.
Every recognizance, after acknowledgment, is to be Estreating

transmitted to the Crown Office and filed there (o), and recognizance,

no recognizance is to be forfeited, estreated, or put
upon the estreat roll without the order of the Court or

a judge, nor unless an order or notice shall have been

previously served upon the parties by whom such re-

cognizances shall have been given, calling upon them to

perform the conditions thereof, and no default shall be
considered to be made in performing the conditions of

a recognizance by reason of any proceeding standing
over by order of the Court or by consent in writing of

the parties (p).
Whenever it has been made to appear to the Court

or a judge that a party has made default in performing
the conditions of any recognizance into which he has

entered, filed in the Crown Office, the Court or a judge,

upon notice to the defendant and his sui'eties, if any,

may order such recognizance to be estreated into the

Exchequer, without issuing any writ of scire facias (q).

If the defendant be committed to prison and detain-
Discharge of

ed for want of bail for his appearance to the informa- defendant,

tion for the space of one calendar month next follow-

ing such commitment, and the prosecutor does not pro-
ceed within that time, such defendant shall, after the

expiration thereof, be discharged by order of the Court
or a judge upon entering a common appearance to the

information (unless good cause shall be shewn to the

contrary) (r).

Eight days' notice must be given by the defendant

or his solicitor of his intention to apply for such or-

der (s).
If the defendant does not appear within four days Attachment,

after tho day named in the subpcena to answer, the

prosecutor, upon filing an ^ affidavit of due ser- [^ 02]
vice of the subpcena to answer, may issue a writ of at-

tachment (<).
A form of affidavit of service of tho subpcena will bo

found in the Appendix; also n form of writ of attach-

ment to answer.
A subpcena need not be served where, on tho order

nisi being enlarged, the defendant undertakes to ap-

pear to the information, immediately on its being filed,

(n) C. O. R. 93. (o) Id. 123.

(p) Id. 124. (f) C. O. R. 120.

(r) Id. 44. () Id. (/) C. O. R. 95.
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In such case, as already stated, it is only necessary, on
the information and recognizance being filed, to serve

on the defendant or his solicitor the notice required by
No. 90 of the New Crown Office Rules, and referred to

ante, p. 60.

A form of notice to defendant to appear to the infor-

mation, in pursuance of an undei taking given on the

order being enlarged, will be found in the Appendix (w).
This form requires the defendant to cause an appear-

ance to be entered to the information "immediately,"
in pursuance of his undertaking.
Where the defendant had undertaken on the order

nisi being enlarged
" to appear and plead immediately

"

to the information, in case the order should be made
absolute, the Court held that a reasonable time must be
allowed him to do so (x). Where a prosecutor, for

this purpose, unnecessarily obtained a rule against the

defendant, the Court, though it made.the rule absolute,
ordered the prosecutor to pay the costs of it.

An order to appear, plead and try, pursuant to rec-

ognizance, may be drawn up of course at the Crown
Office, without any motion for the same (?/).

Outlawry for If none of the preceding methods of enforcing an ap
non-appear- pearance can be followed owing to the defendant's ab-

sconding, the only other resource of the prosecutor is

to make the defendant an outlaw. As, however, out-

lawry involves severer consequences than any misde-

meanor would entail (z), the prosecutor is not likely

["^ 63] to be -^f driven to the application of this remedy ;

and the procedure (a) is seldom resorted to.

(w) No. 4(> of the New Crown Office Forms.

(a;) R. v. Muntz, 2 Jur. 538. (y) C. O. R. 252.

(z) Lord Mansfield, in R. v. Wilkes, 4 Burr. 2549, said: "In
misdemeanors outlawry is generally a more severe punishment
than would be inflicted for the crime of which the outlaw stands
accused or convicted. It is a forfeiture of his goods and chattels,
and all the profits of his real estate; and perpetual imprisonment
with many incapacities." Nothing in the Act (33 & 34 Viet. c.

23) to abolish forfeitures for treason and felony
"
shall aftect the

law of forfeiture consequent upon outlawry" (s. 1).

(a) "The first process for this purpose [outlawry] in cases of
treason or felony is a writ of capias ; but in misdemeanors the

process is less summary. For here there is in the first place a
writ of venire facias, which is in the nature of a summons to
cause the party to appear; and if, by the return to such venire, it

appears that the party hath lands in the county whereby he may
be distrained, then a distress infinite shall be issued from time
to time till he appears. But if the sheriff returns that he has no
lands in his bailiwick, then upon his non-appearance a writ of

capias shall issue, which commands the sheriff to take his body
and have him at the next assizes [or on the first day of the fol-

lowing term] ;
and if he cannot be taken upon the first, a second
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The following rules now regulate the procedure in

outlawry.
To proceed to outlawry before judgment on an infor-

mation, the prosecutor must issue a writ of venirefacias
at the Crown Office returnable on a day certain either

in or out of the sittings (6).
On the return of the sheriff that he has summoned

the defendant, and the defendant has not appeared, the

prosecutor may issue a distringas to answer, returnable
on a day certain either in or out of the sittings, and if

necessary alias writs of distringas, and if the sheriff

return that the defendant has no goods in his bailiwick

whereby he can be summoned, or distrained, a capias
ad respondendum tested, and made returnable as the

writ of venire facias, may be issued on the fourth day
after the return (c).

On the return of non est inventus to a capias ad res

pondendum, before the prosecutor can proceed further,
he must issue a second writ of capias on the fourth day
after the return to the first, made returnable as the first

writ, and also issue a third writ of capias on the fourth

day after the return of the second, tested and made re-

turnable, as the second writ (d).

jf If the defendant is dwelling in a county [^64]
other than that in which the information is laid, the

prosecutor must issue another second writ of capias
cum proclamatione to the sheriff of the foreign county,
after the return of the first writ to the sheriff of the

county in which the information is laid, tested as the

other writs of capias, but not to be made return able till

such a day certain as will enable the sheriff of the for-

eign county, if ho cannot be found, to make proclama-
tion at two of his county courts either three months, or

four months, after the issue of the writ according as

the sheriff may hold his courts from month to month,
or six weeks to six weeks (e).

and a third shall issue, called an alia* and a pluries capias. And
after the proper writs have issued without any effect, the of-

fender shall be put in the exigent in order to his outlawry; that

is, lie shall be exacted (proclaimed or required to surrender) at

live, successive County Courts [the County Courts to which Black-

stone here refers are those which used to be held before the

Sheriff'], and a writ of proclamation shall also be issued jaecord-

iiiK to 31 Eliz. c. 3; 4 & f> W. & M. c. 22, s. 4; 7 Wm. 4 & 1

Viet. c. 45]; and if he be returned quinio madim, and does not

appear at the tifth exaction or requisition, then lie isadjiidjied to

be outlawed or put out of the protection of the law." 4 Step.
Black. :?!)4, :;<),-) (ed. 10).

(ft) C O. R. 99. (c) Id. 100.

(d) Id. 101. (e) C. O. 11. 102.
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Upon a return of non est inventus to the third writ of

capias in the same county, and, if the defendant be

dwelling in another county, to the capias to the sheriff

of such county, a writ of exigent must be issued by the

prosecutor (/).

Simultaneously with the writ of exigent a tvrit ofpro-
clamations must be issued to the sheriff of the county
where the defendant is mentioned to be, or inhabit.

Both writs must be tested on the day of the return to

the previous process, and returnable on such a day cer-

tain during the sittings, as will admit of their being
delivered to tho shei'iff three months before return (g).

If it does not appear by the return to the writ of

exigent that the defendant has been exacted five times

and outlawed, the prosecutor must issue another writ of

exigent ivith allocatur, commanding the sheriff to cause

him to be further exacted until he shall have been ex-

acted five times and outlawed (h).

Upon the return of the sheriff that the defendant
has been exacted five times and outlawed, on application
of the prosecutor judgment may be entered at the

Crown Office (i).

After judgment has been entered, the roll of all the

proceedings may be engrossed by the prosecutor, and
filed at the Crown Office (k).
A writ of capeas utlagatum may be issued by the

prosecutor #t any time the defendant is likely to be

found, or a like writ special, cum breve de inquirendo, or

if necessary a writ of melius inquirendum may be ap-

plied for (I).

For forms of all of the above-mentioned writs, see

Appendix.
[^65] ^ On proceeding to outlawry after judgment on

information, the prosecutor may issue a writ of capias
ad satisfaciendum, into the county where the informa-
tion is laid, returnable on the first day of the then next

sittings. One writ of capias only need be issued, and
on return of non est inventus, the prosecutor may issue

a writ of exigent tested on the return day of the writ of

capias, returnable on the first day of the then next sit-

tings. It shall not be necessary to issue any writ of

proclamations on the return of a writ of capias ad sat

isfaciendum (m).
After the return to the writ of exigent, the rules as

to proceeding after writ of exigent in outlawry before

(/) Id. 103. (g) Id. 104. (h) Id. 105.

(i) C. O. R. 106. (k) Id. 107. (I) Id. 108.

(m) C. O. K. 110.
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judgment shall apply to proceedings in outlawry after

judgment (n).
In the county of Lancaster the capias utlagatum and

all subsequent process shall be, directed to the Chan-
cellor of the Duchy (o).

It shall not be necessary for any person who shall be Reversal of
outlawed before conviction for any matter or thing, outlawry,

except treason or felony, to appear in person to reverse

such outlawry, but such person may appear by solicitor

and reverse the same ( p).
If any person outlawed (otherwise than for treason

or felony), before conviction be taken and arrested

upon any capias utlagatum, the sheriff may take a so-

licitor's engagement under his hand to appear for the

defendant, and shall thereupon discharge the defendant
from the arrest (q).

If a defendant surrenders or is taken, before outlawry
is complete, on misdemeanor before judgment, he may
give bail in such amount, and with or without sureties, as

a judge may direct, to appear to the indictment, inquisi-

tion, or information,and on appearance apply to the Court
or a judge for a supersedeas to the process of outlawry (r).

If a defendant comes in on an indictment or informa-

tion for misdemeanor, and reverses the outlawry before

judgment, he shall plead instanter (s).
To reverse outlawry after conviction the defendant

shall surrender himself into custody, and afterwards be

brought into ^ Court to assign errors upon the
[ ^66]

judgment in outlawry, by habeas corpus (t).

If the defendant be taken on a capias utlagatum, he
shall deliver the writ of error into Court when he ap-

pears upon the return to the capias ;
he shall then

move for an order to bring him up again to assign

errors, and shall be committed by the Court to the

Queen's Prison (11).

Until outlawry be reversed a defendant after convic-

tion shall not be committed, or called up for judgment
upon an indictment, information, or inquisition (x).

Upon the assignment of error in outlawry, the prose-
cutor shall join in error within eight days, and the case

may then be entered in the Crown paper for argument,
on the application of either party, as in error to the

Queen's Bench Division from inferior Courts (y).
"
Outlawry," said Lord Mansfield (z),

" cannot be re-

(n) Id. 111. (o) Id. 112. (p) Id. 113.

(?) C. O. R. 114. (r) Id. 115. (a) Id. 114.

10 C. O. R. 118. (u) Id. 119. (x) Id. 120.

(y) Id. 121. (z) 4 Burr. 2550.
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versed without a writ of error. In the 3rd of Queen
Anne, ten of the judges were of opinion 'that in all

cases under treason and felony, a writ of error was not

merely of grace, but ought to be granted.' Price and
Smith were of a contrary opinion,

' that a writ of error

was of grace only in all cases '
: the ten did not mean

'that it was a writ of course,' but that 'where there was
a probable error it ought not to be denied '

: it cannot

issue now without a fiat from the Attorney- General (a),

who always examines whether it be sought merely for

delay, or upon a probable error. ... In a misde-

meanor, if there be probable cause, it ought not to be

denied
;
this Court would order the Attorney-General

to grant his fiat
;
but be the error ever so manifest in

treason or felony, the king's pleasure to deny the writ

is conclusive (b). If the Attorney-General confesses

an error in fact, the Court will reverse the outlawry ;

but his confessing an error in law will not, of necessity,
have the same effect

;
the Court will judge for itself

whether there is such an error" (c).
As to proceedings in error, generally, vide post, pp.

100 seq.

Order to [^- 67] ^f On the appearance of the defendant, an order
plead. ^o plead may be drawn up at the Crown Office by the

prosecutor or his solicitor (d).

Such order may be drawn up and served as well dur-

ing the sittings as in vacation (e).

It expires ten days next after service thereof, unless the

time be extended by order of the Court or a judge (/).
An application for an extension of the time to plead

is made by summons to a judge at Chambers, who may
grant it tipon such terms and for such time as he in his

discretion may think fit (g).

Plea of A plea of gulty need not be signed by counsel.

guilty- If a defendant wishes either to plead guilty or to al-

low judgment by default during vacation, he ought to

apply to a judge at Chambers for a stay of execution

till the following sittings. An order so obtained will

protect him from arrest.

Defences. The usual defences are: (1) plea in abatement; (2)
demurrer; (3) plea of not guilty; (4) in cases of libel,

plea of justification under Lord Campbell's Act (6 & 7

Yict. c. 6, s. 6).

(a) This is still the case : see C. O. R. 184.

(b) 4 Burr. 2550.

(c) Id. For examples of reversal of outlawry, see Barrington
v.R.,3 T. R. 499; and R. r. Almon, 5 T. R. 202; cf. R. v. Yan-
dell, 4 T. R. 521.

(d) C. O. R. 132. (e) Id. 131. (/) Id. (g) Id. 133.
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.A plea in abatement is rendered useless by 7 Geo. 4, pieainabate-
c. 64, s. 19, which enacts that " no indictment or infor- ment.

mation shall be abated by reason of any dilatory plea
of misnomer, or want of additions, or of wrong addi-

tion of the party offering such plea, if the Court shall

be satisfied by affidavit or otherwise of the truth of

snch plea; but in such case the Court- shall forthwith

cause the indictment or information to be amended ac-

cording to the truth, and shall call upon such party to

plead thereto, and shall proceed as if no dilatory plea
had been pleaded."
A demurrer to an information differs from the de- Demurrer,

murrer allowed in a civil action in this respect, that it

admits, not merely for the purposes of the argument,
but absolutely, the truth of the matters charged in the

information. Judgment against the defendant, upon
demurrer, has therefore the same effect as judgment
upon a verdict of guilty (h).

jf An order to demur may be drawn up, of [^ 68]
course, at the Crown Office without any motion for the

same (i).

It is not necessary to demur specially, or to state the

grounds of demurrer in the margin: neither 4 & 5 Ann.
c. 16, nor the rule of H. T., 4 Will. 4, applies to crimi-

nal cases (k).
The draft demurrer signed by counsel is filed by the

defendant's solicitor, who makes one office copy for the

defendant and another for the prosecutor's solicitor (I).

The joinder in demurrer, usually prepared and signed

by counsel, is filed by the prosecutor's solicitor.

Joinder in demurrer. An order to join in demurrer

may be obtained, of course, at the Crown Office without

any motion for the same (m).
One order only to join in demurrer shall be given,

and such order may be drawn up and served as well

during the sittings as in vacation, and every such order

is to expire in eight days after service thereof, unless

the time is extended by order of the Court or a

judge (n).
The Crown could always plead and demur at the

same time (o).

(h) In cases of indictments for felony the rule is otherwise, in

favorcm vitx: after judgment on demurrer against him, the pris-
oner may plead not guilty; see per Abbott, C. J., R. . Taylor, 3

B. & C. 514.

(t) C. O. R. 252.

k) See, on the latter point, R. v. Woollett, 2 Cr. M. & R. 256.

Z) 1 Gude, 93. (m) C. O. R. 252. (n) C. O. R. 131.

o) See per Willes, J., Tobin v. R., 14 C. B. N. 8. 522.

7 INFORMATION.
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Entry of demurrer. The necessity of moving fora
concilium is now abolished (p).
A demurrer is to be entered at the Crown Office for

hearing at the request of either party, without any order

for a concilium, eight clear days before the day on
which it is set down for argument, and notice thereof

is to be given forthwith to the opposite party (q).

Paper books.- In all cases entered for argument in

the Crown paper, where paper books are required, the

party or solicitor entering must, two days before the

day appointed for argument, deliver two paper books
of the proceedings, for the use of the judges, at the

Crown Office (r).

Such paper books shall be marked "for the use of

69] the judges in ^f the Queen's Bench Division/'
and not with the name of any particular judge (s).

If paper books are not delivered the other party may,
on the day following, deliver such copies as ought to

have been so delivered by the party making default,
and the party making default shall not be heard until

he shall have paid for such copies or deposited at the

Crown office a sufficient sum to pay for the same. If

both parties make default the case shall be struck out,
unless otherwise ordered (t).

The paper books should state in the margin the points
intended to be argued (u).

Only one counsel on each side is heard. Counsel in

support of the demurrer is first heard, and he is also

allowed to reply.

Judgment on If judgment is for the defendant, there is an end of
demurrer. the matter. If judgment is for the Crown, the defend-

ant is brought up to receive sentence, after which final

judgment is entered on the roll.

For forms of judgment on demurrer, see Appendix,
post.

After demurrer, as well as before, the information

may bo amended upon application to the Court or a

judge at chambers
(a-).

(p) C. O. R. 141. Concilium or Consilium, dies consiHi : a time
allowed for one accused to 'make his defence and answer the

charge of the accuser; in modern times used for a speedy day ap-
pointed to argue a demurrer. Prior to Keg. Gen. of T. T. 1853

(r. 15) a motion or rule for a concilium was required before the

argument of a demurrer in a civil action also.

(q) C. O. R. 141. (r) Id. 143. (*) C. O. R. 144.

(t) Id. 146. (u} 1 Gmlc, 94. 95.

(z) R. v. Holland, 4 T. R. 4.YT : R. r. Wilkes, 4 Burr. 2.V2-,

2532, 2566, 2568, 2573 : R. r. Harris, 1 Salk. 47 ; R. r. Norton,
Fortesc. 232; R. v. Nixon, 1 Str. 185.
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The plea of not guilty puts in issue every material piea of not
fact alleged in the information. gulity.

It need not be signed by counsel.

No other plea (except in libel cases) will be allowed
with that of not guilty, as double pleading is not per-
mitted.

The Court refused to allow a defendant to add to not

guilty, already on the record, a plea puts darrein con-

tinuance, alleging that a material and necessary witness
for the Crown having at the time refused to give evi-

dence, was committed for contempt, and thereupon, on
the application of counsel for the Crown, the defendant

objecting, the judge improperly discharged the jury
from giving a verdict (y).

Before Lord Campbell's Act (6 & 7 Viet c. 90) ade- Pleaofjusti-
fendant could not plead to an information for libel, any fixation in

more than to an indictment, the truth of the defamatory ^*f
of

matter. Sect. 6 of that Act now enables a defendant
to plead as a defence the truth of the alleged^ de-[^ 70]
famatory matter, and that it was for the public benefit

that it should be published. See the form of this plea
in the Appendix.
A plea of justification is not allowed in prosecutions

for blasphemous, obscene, or seditious libels (z).
Where this plea is allowed, it is competent to the de-

fendant to plead, in addition to it, a plea of not guilty
also (a).

If a plea of justification is pleaded and the defendant
is convicted, the Court in pronouncing sentence may
consider whether his "guilt is aggravated or mitigated
by the plea and by the evidence given to prove or dis-

prove it (6).
What other matters may be urged in aggravation or

mitigation will be considered hereafter (c).
The pendency of another prosecution for the same Pendency of

offence cannot be pleaded as a defence. Hawkins' ob- another

servations to a contrary effect (B. 2, c. 20, s. 03; c. 34,
s. 1

) apply only to quitam informations (d).

Every pleading other than a plea of guilty or not

(?/) R. v. Charlesworth, 1 B. & S. 400.

(z) See R. r. Duffy (2 Cox, Cr. Cas. 45) followed in Ex parte
O 1

linen (ir> Cox, Cr. Cas. 180).

(a) (5 & 7 Viet. c. 96. s. 6.

b) Id.

c) Vide pout, pp. 93-96.

d) See R. r. Stratton, Doug. 240, and note (f). As to staying
a criminal information by a private individual where the Attor-

ney-) icnerul has filed an ex-officio information for the same cause,
see R. v. Alexander; cited ante, p. 11.
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K'ulcs appli-
cable to pleas
and
demurrers.

Procuring
copies of

pleadings,&c.

Mode of
service of

pleading3,&c.

Amendment
of informa-
tion.

guilty is to be intituled: "In the High Court of Jus-

tice, Queen's Bench Division," and is to be dated of

the day of the month and the year when the same was

pleaded, and is to bear no other time or date (e).

It is to be written or printed on paper, and a copy is

to be delivered to the opposite party and to be filed at

the Crown Office (/).

Every special plea or demurrer is to be in writing,
and if settled by counsel, signed by him; f nd if not so

settled, it is to be signed by the solicitor, or the party
if he defends in person (g).
The time to plead may be extended on application

by summons to a judge at chambers, upon such terms

and for such time as the judge in his discretion may
think fit (h).
One order only to plead, reply, rejoin, join in de

murrer or in error, or plead subsequent pleadings, shal

be given (i).

[^ 71] ^f Such order may be drawn up and served a

well during the sittings as in vacation (k).

Every such order shall expire as follows, that is to

say, every order to plead, in ten days next after service

thereof, unless the time be extended by order of th

Court or a judge; and every order to reply, rejoin, joi

in demurrer, or in error, or to plead subsequent plead

ings, in eight days next after service thereof, unless th

time be extended as aforesaid (I).

Copies of all informations and of all pleadings there

upon are, when required, to be made at the Crown Of
fice and delivered to the respective parties, or othe

parties requiring the same, on payment of the prope
charges (m).
Whenever service of any pleading, order, or othe

document, &c., is not expressly directed to be persona'
service at the last-known place of abode, or busines:

with a clerk, wife, or servant, or upon such other per
son, or in such other manner as the Court or a judg
may direct, shall be deemed to be a sufficient service (n
The information may be amended, almost as of course

at any time, even after demurrer or plea of not guilty,
on application to the Court, or by summons, to a judge
at chambers (o).

(e) C. O. R. 128. (/) Id. (g) Id. 130. (/<) Id. 138."

(i) Id. (fc) C. O. R. 131. (/) Id.

(m) C. O. R. 138
;
as to the charges, see the Appendix, post.

(n) C. O. R. 139.

(o) R. v. Wilkes, 4 Burr. 2528, 2532. 2566. 2568, 2573. R. r.

Holland, 4 T. R. 457
;
R. v. Nixon, 1 Str. 185

;
R. v. Gregory, 1

Salk. 372
;
R. v. Stratton, 1 Doug. 239. An ex-officio informu-
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Therefore the Court will hardly ever quash it, even
on the application of the Attorney-General, for he, bo
sides having it amended, may, if so minded, enter a
nolle prosequi, and file another information (p).
An application to strike out any unnecessary counts

in an ex-officio information should be made to the At-

torney-General, and not to the Court (q).

jf A rule on the part of the Attorney-General [^ 72]
to amend an ex-officio information is absolute in the

first instance (r).
Issue is joined on the plea of not guilty or on that of Joinder of

justification in libel cases by adding the similiter. issue.

For subsequent proceedings, see the next chapter.
In case no plea, replication, rejoinder, joinder in de- Judgment by

murrer or other pleading shall be entered within the default,

time limited, judgment as for want of such pleading
may be entered at the opening of the office on the next

following morning after the expiration of the time lim-

ited, upon filing an affidavit of service of the order to

plead, reply, &c., as the case may be, unless an order

of the Court or judge extending such time shall have
been obtained and served, in which case judgment shall

not be signed until the day after the expiration of the

time granted by such order (s).

Judgment for default of plea is that the defendant
" be convicted of the offences aforesaid, and that he be

taken, and so forth,
' to which is added, after the de-

fendant has been taken into custody and brought into

Court for sentence, the punishment awarded.

Any application to strike a case out of the Crown
striking ont

paper, or to accelerate any case in it on the ground of or nwelcrat-

urgency, must be made upon two clear days' notice of in8 cuse -

motion, and be brought on as if it was an ex parte mo-

tion, and not put into the Crown paper (t).

If the Court or a judge thinks that any person to

whom notice has not been given ought to have or to

have had notice, the motion may be dismissed or ad-

journed in order that such notice may be given, on such

tion in rnn was allowed to be amended, after plea pleaded, by
add in-.; additional counts, although a recognizance had been en-

tered into by the bail to pay the costs occasioned by the claim.

As the recognizance was entered into before the information was
filed, the amendment could make no difference, as the bail took
the chance of what the Crown might do: Attorney-General v.

Smith, 5 M. & W. 372.

(p) See cases first referred to in last note.

(q) R. v. Green, Cas. temp Hard. 209.

ir)

Attorney-General v. Ray, 11 M. & W. 464.

) C. O. R. 170.

Id. 255.



Motions. The following new Crown Office Rules regulate th

practice as to motions on the Crown side:
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terms, if any, as the Court or judge may think fit tc

impose (w).
If the motion is founded on evidence by affidavit,

copy of the affidavit intended to be used must be serve

with the notice of motion
The hearing of any motion may from time to time be

adjourned upon such terms, if any, as the Court or

judge shall think fit (z).

Unless the Court or a judge give special leave to the

[ -^ 73] contrary, ^ there shall be at least two clear days
between the service of a notice of motion and the day
named in the notice for hearing it (a).

Orders of course. The following orders of course

may be drawn up at the Crown Office without any mo-
tion for the same:

(a.) To appear, plead, and try (pursuant to recogn
zance).

(b.) To plead (except pleading double or severa

matters).

(c. ) To demur, join in demurrer, plead any subse

quent plea.

(d. ) To assign error.

(e. ) To join in error.

(/.) To bring in body of prisoner under commitmei
from Queen's Bench Division, whete a writ of habec

corpus is not necessary.

(g. ) For habeas corpus in cases where process hi

issued from the Queen's Bench Division; or where upe
writ of error the attendance of the party is necessari

required in Court, or chambers, or at the Crown Offic

by the- Court itself.

(h.) To a sheriff on a return of cepi corpus to brii

in a prisoner within the proper time.

(i. ) To return writs.

(/.) To tax costs.

(/. ) To supersede attachment, or other process fc

compelling appearance where appearance has
entered.

(q. ) For a view.

(r.) To summon a special jury.

(s. ) To summon a jury on trial at bar (&).

) C. O. R. 259.

'*) Id. 256.

(z] Ik. 260.

(a) C. O. R. 251.

(b) Id. 252.
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Oth&r orders. All other orders shall, during the sit-

tings, be made by the Court on motion supported by
affidavit, but no affidavit shall be necessary for an order
demandable as of right by the Crown, or where it is not

necessary to state matters of fact (c).

Except as may be otherwise provided by these Rules,
all applications on the Crown side shall be made by way
of motion to a Divisional Court for an order nisi (d).

Notice of motion. The following applications shall

be made upon two clear days' notice of motion, and be

brought on as if they were exparte motions and not put
into the Crown paper:

(a.) For time, enlargement, stay, or security.

(6.) To strike a case out of the Crown paper.

(c.) To file a special case by leave of the Court.

^f (d. ) To accelerate a case in the Crown [ ^ 74]
paper on the ground of urgency.

(e.) For costs to a defendant in criminal information

to the amount of the recognizance (e).

Service of affidavit. When any motion is made under
Rule 255 and founded on evidence by affidavit, a copy
of such affidavit intended to be used- shall be served

with the notice of motion (/).
When leave necessary. No order on the Crown side,

except orders of course, shall be drawn up without the

leave or order of the Court or a judge, or of the Queen's
Coroner and Attorney, or the Master of the Crown
Office (gf).

Adjournment for notice. If on hearing of a motion
or other application the Court or a judge shall be of

opinion that any person to whom notice has not been

given ought to have or to have had such notice, the

Court or judge may either dismiss the motion or appli-

cation, or adjourn the hearing thereof, in order that

such notice may be given, upon such terms, if any, as

the Court or judge may think n't to impose (/i).

The hearing of any motion or application may from
time to time be adjourned upon such terms, if any, as

the Court or judgtf shall think fit (i).

Non-compliance with any rule of practic for the time Effort of non-

being in force, is not to render any proceeding void, compliance

unless the Court or a judge shall so direct; but such * ]

J
uny

c) C. O. R. 253.

d) Id. 2.">4.

c) C. O. R. 255.

/) Id. !.->.

(g) Id. 258.

(A) Id. 259.

(') Id. 260.
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proceedings may be set aside either wholly or in part as

irregular, or amended or otherwise dealt with in such
manner and upon such terms as the Court or judge shall

think fit (k).
No application to set aside any proceeding for irreg-

ularity is to be allowed unless made within, reasonable

time, nor if the party applying has taken any fresh step
after knowledge of the irregularity (I).

Where an application is made to set aside proceed-

ings for irregularity, the several objections intended to

be insisted on are to be stated in the summons or notice

of motion (ra).

Rules as to For the rules as to time, see pp. 76, 77, post.
time.

(k) C. O. R. 303; Order LXX. of Supreme Court Rules, 1883,
r. 1.

(I) Order LXX. r. 2.

(TO) Id. r. 3.
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AFTER the similiter is added by the prosecutor the issue Notice of
is made up, and notice of trial is indorsed on it, and trial,

served on the opposite party.
Notice of trial must be given before entering the

record for trial (a).
The notice of trial must state the place at which the

trial is to be had, and the day on or after which the

record is to 'be tried (6).
If the prosecutor or relator does not, within six weeks

after issue joined, or within such extended time as the

Court or a judge may allow, give notice of trial, the

defendant may give such notice, and when the defend-

ant is bound by recognizance to give notice of trial the

prosecutor may, in all cases, give notice by proviso (c).

Ten days' notice of trial shall be given in all cases,

unless a longer notice shall be ordered by the Court or

a judge, or the party to whom it is given shall consent

to take short notice of trial (d).
Short notice. Short notice of trial is to be under-

stood to mean four days' notice or any longer period (e).

fa For London or Middlesex, Notice of trial [^ 76]
for London or Middlesex is not to be, or operate as for,

any particular sittings, but is to be deemed to be for

the day stated in the notice, or for any day after the

expiration of the notice on which the record may come
on for trial (/).
For trial elsewhere. Notice of trial elsewhere than in

London or Middlesex is to be deemed to be for the first

() C. O. R. 151. (6) Id. 148. (c) Id. 149.

(d) C. O. R. 150. (e) Id. (/) C. O. R. 152.
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Counter-

manding
notice, and

withdrawing
record.

'

Entering
record for

trial.

Rules as to

time.

day of the then next assizes, at the place for which
notice of trial is given (g).

No notice of trial is to be countermanded, and no

record withdrawn except by leave of the Court or a

judge, which leave may be given subject to such terms

as to costs or otherwise as may be just (/t).

Forms of notices of trial will be found in the Appen-
dix.

If the prosecutor or relator, after having given notice

of trial for London, or Middlesex, does not enter the

record within six days, the party to whom notice may
have been given shall be at liberty to enter it with the

leave of the Court or a judge (i).

The following rules as to time are by the new Crown
Office Rules made applicable to all criminal proceed-

ings on the Crown side.

In all cases in which any particular number of days,
not expressed to be clear days, is prescribed by the rules

or the practice of the Court, the same shall be reckoned

exclusively of the first day and inclusively of the last

day (k).

Where any limited time less than six days from and
after any date or event is appointed or allowed fordoing
any act or taking any proceeding, Sunday, Christmas

Day, and Good Friday shall not be reckoned in the com-

putation of such limited time (I).

Where the time for doing any act or taking any pro-

ceeding expires on a Sunday or other days on which
the offices are closed, and by reason thereof such act or

proceeding cannot be done or taken on that day, such
act or proceeding shall, as far as regards the time of

doing or taking the same, be held to be duly done or

taken, if done or taken on the day on which the office

shall next be opened (m).

[ *fa 77] ^ A Court or a judge shall have power to en-

large or abridge the time appointed by these Eules, or

fixed by any order enlarging time, for doing any act or

taking any proceeding, upon such terms (if any) as the

justice of the case may require ;
and any such enlarge-

ment may be ordered at, the discretion of the Court or
a judge, although the application for the same is not
made until after the expiration of the time appointed
or allowed (n).

In all causes in which there have been no proceed-
ings for one year from the last proceeding had, the

party, whether prosecutor or defendant, who desires to

(g) Id. 153. (A) Id. 154. (i) Id. 156. (k) C. O. R. 294.

(0 Id. 295. () Id. 296. (n) C. O. R. 297.
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proceed, shall give a calendar month's notice to the
other party of' his intention to proceed. A summons
of a judge, on which no Order has been made, shall

not be deemed a proceeding within this rule. Notice
of trial, though afterwards countermanded, shall be
deemed a proceeding within it (o).
The Court will not order papers in the defendant's impounding

custody to be impounded until after the trial of an in- papers for

formation against him. evidence at

An information being pending against a town clerk
1'

for misconduct in his office in a matter relating to an
election of town councillors, an application was made
to the Court to order the voting papers in his official

custody to be impounded till after the trial, as the

period for which he was bound by statute to keep them
would expire before the case would come on

;
but the

application was refused, Lord Denman, C.J., saying :

"The Court never interferes in this manner to compel
a defendant to produce evidence against himself. It

will be matter of strong observation against the defend-

ant if the voting papers are not kept and produced
when called for at the trial

"
(p).

By sect 46 of the Crown Suits Act, 1865 (28 & 29 Change of

Viet. c. 104), in any cause in which the Attorney-Gen- venue,

eral on behalf of the Crown is entitled to demand as

of right a trial at bar, and the Attorney- General states

to the Court that he waives his right to a trial at bar,
the Court on the application of the Attorney-General
shall change the venue to any county in which the At-

torney-General elects to have the case tried.

It was laid down by the Court of Exchequer in gen-
eral terms in E. v. Smith (q) that in an ex officio infor-

mation, the defendant^ cannot obtain a change [^ 78]
of venue without the consent of the Attorney-General ;

but the authority of this decision has been much shaken

by subsequent cases.

In one case the Irish Court of Queen's Bench changed
the place of trial of an cx-officio information, on the

application of the defendant, on being satisfied that

there could not be a fair trial in the place where the

offence was committed, although the Attorney Gen-
eral opposed the application (r). And the same Court

(o) Id. 298.

(p) R. v. Nicholetts, 5 A. & E. 376.

(//> :i Price, 113.

(r) R. v. Duggan, 7 Ir. Rep. C. L. 94. Re Smith (ubi tnipra)

was not referred to in either the arguments or judgments, nor

was any point made about the diflercuce between cx-officio and
other informations.
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in another case acceded to a similar application by the

Attorney-General to enter a suggestion on the roll for

changing the place of trial of an ex-officio informa-

tion (s).
The application is made, on affidavits entitled in the

cause, to the Court or a judge in chambers for a sug-

gestion to be entered on the record that a fair and im-

partial trial cannot be had in the county where the

venue is laid.

The suggestion on the record need only state this

fact : it need not state the facts from which the infer-

ence is drawn (t).

A rule nisi is granted in the first instance, against
which the other side may shew cause as in ordinary
cases.

Forms of suggestion will be found in the Appendix.
Bringing on In ex-officio informations the defendant, by 60 Geo.
case ior trial. 3

?
an(j l Qeo. 4, c. 4, s. 9, if the information is not

brought on for trial within twelve calendar months after

the plea of not guilty has been pleaded, may apply to

the Court in which the prosecution is depending, for an
order authorizing him to bring on the trial. If the

Court sees fit to make such order, the defendant may
bring on the tiial accordingly, unless a nolle prosequi
shall have been entered in such prosecution.

Twenty one days' previous notice must be given to

the Attorney- or Solicitor-General of the intention to

make the application (u).

Previously to this enactment the Attorney-General
could keep the information hanging over the head of

[ -fa 79] the defendant as long as ^ he pleased; and it

was held that the defendant could not bring it on for

trial by proviso, as proviso implied laches, which could
' not be imputed to the Crown (u).

Costs if case If a private prosecutor does not proceed to trial
not brought within a year after issue joined, or if he causes a nolle

prosequi to be entered, the Court, on motion for the

same, may award the defendant his costs to the amount
of the recognizance entered into by the prosecutor on

filing the information (x).
The hardship of limiting the right of a successful

defendant to the former small amount of 20 was

(s) R. r. Conway, 7 Ir. L. R. X. S. 507.

(t) R. v. Hunt, 3 B. & Aid. 444, regarded by O'Brien, J., in R.
v. Duggan (vbi supra), as overruling R. r. Harris, 3 Burr. 1330.

() 60 Geo. 3, and 1 Geo. 4, c. 4, s. 9.

(v) See R. r. Macleod, 2 East, 202, and the earlier cases there
referred to.

(a?) C. O. R. 49.
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strongly urged upon the Court in R. v. Filewood (y), .

but the Court held that it could not give more than
was mentioned in the recognizance; suggesting the ad-

visability of in future adopting some new rule, such as

refusing to grant an information unless the prosecutor
undertook to pay all the costs in case he did not sub-
stantiate his charge. But the same Court, in the fol-

lowing term, refused to exact such an undertaking from
a prosecutor, saying that any alteration must be by
legislative authority (z).
The amount of the recognizance has now been raised

to 50 (a).
No warrant of nisi prius from the Attorney- General

for making up a record is necessary (6).
Forms of record will be found in the Appendix.
Except in the case of a trial at bar the trial is con- Mode oi trial,

ducted in the same way as an indictment for a misde-

meanor at the assizes, but on the civil side of the Court,
or at the Nisi Priits sittings of the Queen's Bench Di-

vision.

In ex-officio informations the Attorney-General may, Trial at bar.

if so minded, demand a trial at bar (c).
A trial at bar shall not be had except by order of the

Court (d).
An application for a trial at bar shall be by motion

for an order nisi except when made by the Attorney-
General on behalf of the ^ Crown, when the or [^ 80]
der shall be absolute in the first instance as of course (e).

All orders are, during the sittings, to be made by the

Court, on motion supported by affidavit; but no affi-

davit is necessary for an order demandable as of right

by the Crown, or where it is not necessary to state mat-

ters of fact (/).
On making the order absolute for a trial at bar the

Court may impose such terms on the applicant as to

payment of costs, or otherwise, as the Court may think

lit (g).

(y) 2 T. R. 145.

(z) R. v. Brooke, 2 T. R. 197
;
see also R. ;. Morgan, 2 Str. 1042.

(a) C. O. R. 40.

(6) Id. 157. The old rule was that ''all causes of the Queen
in this Court must be tried at The Bar, if Mr. Attorney will not

grant a warrant of nisi prius." Per Curiam, R. v. Banks, 6 Mod. 247.

(c) R. r. Johnson, 1 Str. 644.

(rf) C. O. R. 160.

(e) C. O. R. 161. On the subject of the right of the Crown in

all cases, civil or criminal, in which it is interested, to demand
a trial at bar, see the learned and interesting judgment of Wills,

J., in Dixon v. Farrer, L. R. 17 Q. B. D. 66U.

(/) C. O. R. 253. (g) Id. 162.
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Throo copies of the roll upon which the trial ia to

take place shall be delivered by the applicant for the

trial at bar at the Crown Office for the use of the judges
four days before the day fixed for the trial (7i).

A trial at bar may be continued de die in diem, or

adjourned to a subsequent day at any time, in the dis-

cretion of the Court without any reference to the sit-

tings of the High Court, and no formal order shall be
drawn up for any such continued sitting or adjournment,
nor shall any such order be entered on the roll (i).

Jury in case The Court may direct the jury to be summoned from
of trial at the county in which the offence was committed or from

any other county not exempt by law, at any time after

joinder of issue. The order for the jury shall be lodged
with the sheriff of such county in sufficient time for the

jury to be summoned six days before the trial
(A;).

The order to summon the jury may be drawn up, of

course, at the Crown Office, without any motion for the
same (Z).

Jury in other Writs of venire facias or other writs for the summon-
cases.

ing of juries are no longer to be used; but the jury,
whether special or common, shall be taken from the list

of persons summoned for the sittings or assizes, and a

panel shall be annexed to the record as in civil cases (ra).

Special jury. Either the prosecutor or the defendant

[ ^ 8i] may obtain -fa a special jury upon giving the
like notice as is required in civil cases; and a Court or
a judge may, at the instance of either party, order that
a special jury be struck as provided for by the Juries

Act, 1870 (n)
The order for a special jury is an order of course,

which may be drawn up at the Crown Office without

any motion for the same (o).
A form of judge's order will be found in the Ap-

pendix.
When the jury has been reduced, either party may

draw up an order at the Crown Office directing the
sheriff to summon that particular jury at such time and
place as may be required (p).

By the Juries Act, 1870 (33 & 34 Viet. c. 77), s. 17,
the old practice of nominating and reducing special
jurors in London and Middlesex was altered; but power
is reserved to the superior Courts or any judge thereof
to order, if it seem expedient, that a special jury be
fltrnck according to the old practice (q).

(h) Id. 164. (i) Id. 165. (k) Id. 163. (I) Id. 252.

(m) Id. 158. (n) C. O. R. 158. (o) Id. 252. (p) Id. 158.

(q) The old practice was this : The Master of the Crown Office
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-j{ A warrant of tales should be procured from [^ 82] Warrant of
the Attorney-General, in case a sufficient number of tales,

special jurors should not be in attendance at the trial (r).

Subpoenas ad testificandum and duces tecum are serv- Subpoenas,
ed, by either party, as in ordinary actions.

Forms of subpoenas will be found in the Appendix.
An order for the examination of a witness resident

here, but unable from illness to attend the trial, cannot
be made (s).

If the information is to be tried at the assizes, the Entry for

record and jury process with panels annexed are delivered trial -

to the judge's associate or marshal on the commission

day, and the cause entered for trial in the usual way.
The proceeding being of a purely criminal character, Discovery or

the prosecutor cannot obtain discovery or inspection of inspection,

any documents in the defendant's possession (t).
The procedure and evidence (u) are the same as in Procedure,

ordinary cases.

gave an appointment to nominate the jury. The rule and ap-
pointment were then served on the opposite party and on the
sheriff. If both parties did not attend the appointment, after

waiting half-an-hour a second appointment was made. This was
peremptory, and after waiting an hour the jury might he nomi-
nated ex parte. Forty-eight names were drawn by ballot, and
each party got a copy of the list. An appointment might then
be obtained to reduce the list to twenty-four (Corner, 137, 138).
The appointment if obtained ex parte should be served on the
other side, but not on the sheriff. The reduction was effected by
each party in turn striking out one name (Cole, 89, 90). If only
one party attended a peremptory appointment, the Master struck
out on behalf of the other. If there were several defendants
the prosecutor still struck out twelve in this manner, and each of

the defendants in turn struck out one, until twelve had been
struck out by them. The Master would not proceed ex parte
without an affidavit of service of the rule and appointments.
Where a rule for a special jury was not proceeded with by the

party who had obtained it, the other party might take out a sum-
mons to shew cause why the cause should not be tried by a com-
mon jury (R. v. Smith, cited Corner, 138); but if the special jury
had been nominated and reduced the rule should be discharged,

by consent or otherwise, before the cause could be tried by a
common jury (Corner, ] 38, 139). If after a special jury had been
struck the information was not tried at the next sittings, a rule

to strike a new special jury could not be obtained : the cause
must have been tried by the jury first appointed (R. v. Perry, 5

T. R. 453, following R. v. Franklin, Mil. f> Geo. 2, 1731, there

set out at length; the same being held as to civil actions in Wil-

son v. Butler, 2 M. & Rob. 78); and if there was a new trial,

there must have been a new jury (Corner. 138).

(r) See Form of Warrant in the Appendix, post.

(ft) R. v. Upton St. Leonards, 10 Q. B. 827.

(t) II. v. Purnell, 1 Wils. 239.

(M) For an example of a mandamus to an Indian Court to ex-

amine witnesses on an information pending here, see R. v. Doug-
las, 13 Q. B. 42.
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Right of

Attorney-
General to

reply.

Amendment
of variances.

The trial is on the civil side of the Court.

Neither the Attorney- or Solicitor-General, nor a

queen's counsel, can appear in any case against the

Crown, even if the Crown be a nominal party only,
without a special license (x). This is obtained, by
presenting a petition to Her Majesty, which[is left at the

Home Office. The rule does not apply to Serjeants or

counsel to whom patents of precedence have been given.
The defendant need not be present at the trial (y).

Matters of aggravation or extenuation are not entered

into at the trial, but are reserved for the affidavits used

when the defendant is called up for sentence (z).

In ex-officio informations, but not where he appears
as counsel for a private prosecutor (a), the Attorney-
General is entitled to reply, though the defendant call

no witnesses; a privilege strongly but in vain opposed
by Home on his trial for libel (6).

[^ 83 ] ^ Whether a counsel who appears for the

Attorney-General on an ex-officio information has the

right of reply is not quite clear. Lord Tenterden held

in R. v. Marsden (c) that wherever the King's counsel

appears officially he is entitled to the reply (d). Pol-

lock, C. B., and Mellor, J., have also extended the right
to counsel representing the Attorney-General (e); and

Kelly, C. B., at the trial of a woman named Waters at

the Old Bailey for murder, decided that the learned

serjeant who represented the Attorney-General was en-

titled to reply, even if no evidence was called for tho

prisoner (/). On the other hand, Martin, B. (g), and

Byles, J. (/i), held that the right was confined to the

Attorney-General in person; and Martin, B., said he

thought a prosecution by the Crown ought to be con-

ducted like any other prosecution.
'

By 9 Geo. 4, c. 15, power is given to the Court to

amend the record in any information, where any variance

appears between any matter in writing or print produc-
ed in evidence, and the recital or setting forth thereof

upon the record. This power is extended by 14 & 15
Viet. c. 100, s. 1, to any variance between the state-

x) See R. v. Jones, 9 C. & P.lUK
y) I Gude, 101.

R. v. Sharpness, 1 T. R. 228.

a) R. v. Bell, M. & M. 440.

(b). 20 How. St. Tr. 660; Cowper, 672.

(c) M. & M. 439.

(d) See R. v. Gardner. 1 C. & K. 628.

(e)
R. v. Toakley, 10 Cox, C. C. 406.

f) Ex rclntione amid.

(g) R. v. Christie, 1 F. &. F. 75.

(h) R. v. Taylor, 1 F. & F. 535.
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ment in any indictment (which, by s. 30, includes in-

formations) and the evidence offered in proof thereof, in

the name or description of any matter or thing, or in tho

ownership of any property therein named or described,
if the Court considers such variance not material to tho
merits of the case and that the defendant cannot there-

by be prejudiced in his defence on the merits, tho

amendment to be made on such terms as to postponing
the trial, to be had before the same or another jury, as

the Court shall think reasonable; and in case the trial

is had at Nisi Prius, the order for the amendment is to

be indorsed on tho postea and returned together with
the record, whereupon such paper, rolls or other records

of the Court from which such record issued as it may
be necessary to amend shall be amended accordingly by
the proper officer; and in all other cases the order for

the amendment shall either be indorsed on the indict-

ment, or shall be engrossed on parchment and filed

together with the indictment among the records of the

Court. This section also contains provisions as to

respiting recognizances, &c.

^ The amendment must be made before [ -fa 84]
but may be made at any time before verdict (i).

An amendment once made has in the case of indict-

ments been held final; the indictment in its original
form cannot be reverted to (k).

Upon every trial, whether at the assizes or at the sit- Entry by

tings in London or Middlesex, the associate, clerk of associate,

assize or master is to enter in a book to be kept for that f .

e
!

purpose, first, tho verdict of the jury and all such find- faster.

ings of fact, if any, as the judge may direct to be enter-

ed; second, the directions, if any, of the judge as to

judgment; third, the certificates, if any, granted by the

judge; and the sentence of the judge if then passed (I).

A certificate, signed by the associate, of such verdict, Filing certifi-

finding or direction, judgment or sentence, shall be cate.

filed at the Crown Office by the associate (m).
A form of certificate will be found in the Appendix.
Judgment upon the postea may be entered at the Signing

Crown Office at any time after the expiration of the time judgment.

limited for applying for a new trial, or for entering

judgment non obstante veredicto, or arresting judg-

ment, unless otherwise ordered (n).

(i) R. v. Larkin, Dears. 36f>; 23 L. J. M. C. 125; R. v.

Dears. 474
;
24 L. J. M. S. 116

;
R. v. Fullarton. GCox, C. C, l!U.

(k) R. v. Barnes, L. R. 1 C. C. R. 4.",; :5.-> L. J. M. C. '204; R. t>.

IVitclmnl, 30 L. J. M. C. 169; R. . Webster, L. & C. 77.

(/) C. O. R. 171. (m) Id. () Id.

8 INFORMATION.
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The postea may be obtained by the parly in whose
favour the verdict was found from the associate, clerk

of assize, or master, on the day after the last day on
which a motion may be made for a new trial or in arrest

of judgment, or for judgment non obstante veredicto,

unless there be an order nisi granted; and if an order

nisi has been granted, at any time after such order nisi

shall have been discharged, and shall be produced at

the Crown Office, where the judgment will be entered

in a book and signed on the record according to the

verdict, by the Queen's Coroner and Attorney, or the

Master of the Crown Office (o).
Forms of postea will be found in the Appendix.
Forms of entry of judgment upon verdict after ac-

quittal, by default, on confession for want of joinder in

demurrer, and on demurrer after argument will be
found in the Appendix.

Acquittal is
[ ^- 85] -fa Should the jury acquit the defendant, the

final - matter is determined for ever
;
for the Court will not

grant a new trial after an acquittal upon an informa-
tion or indictment, even where there has been a mis-

direction (p) ;
the only exception being where the case

is one in the nature of a civil action, such as an indict-

ment for the non-repair of a highway (q).
The reason of the rule was thus stated by Lord Cole-

ridge, C.J., in R. v. Duncan (r) : "The practice of

the Court has been settled for centuries, and is that in all

cases of a criminal kind where a prisoner or defendant
is in danger of imprisonment, no new trial will be

granted if the prisoner or defendant, having stood in

that danger has been acquitted. The one case in which
a new trial was granted in a purely criminal case, on
the ground of misdirection or misreception of evidence,
R. v. Scaife (s), was a case not of misdemeanor but of

(o) C. O. R. 175.

(p) R. 0. Cohen & Jacob, 1 Stark. 516.

(q) See per Lord Campbell in R. v. Russell, 3 E. & Bl. 942,
950. See also R. v. Crickdale, 3 E. & B. 947, note (6); R. v.

Chorley, 12 Q. B. 515, note (a); R. v. Leigh, 10 A. & E. 398; R.
?'. Duncan, L. R. 7 Q. B. D. 198. Even in such cases the old

practice was different. See R. v. Parish of Severton, 1 Wils. 298,
and R. v. Praed, 4 Burr. 2257. Some text-books lay it down as
the better opinion that the Court may grant a new trial after an
acquittal in all cases of misdemeanor. There are certainly no
modern cases to support this view; and so far back as the 12th
Car. 2 its correctness was denied. See R. v. Read (1 Lev. 9; see
also 2 Burr. 665); R. v. Mann, 4 M. & S. 337; and R. v. Wands-
worth, 1 B. & Aid. 63.

(r) L. R. 7 Q. B. D. 199.

(s) 17 Q. B. D. 238.
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felony ... But that case took no root in our jurispru-
dence and has not been followed. It was explained in

the Judicial Committee in JR. v. Bertrand (f) by Sir

John Coleridge shewing that the point had not been pre-
sented to the Court of Queen's Bench, and he and Sir

William Erie sitting in the Privy Council evidently felt

that R. v. Scaife was a case which could not be sup-

ported, and they declined to follow it"

(<) L. R. 1 P. C. 520.
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[ * 86] * CHAPTER VII.

PROCEEDINGS SUBSEQUENT TO CONVICTION.
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When sentence to be pro-
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sentence 86
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sentence 86, 87
New trial, when granted . . 88
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ing 89
Nolle prosequi 89, 90
Arrest of judgment .... 90

Difference

between ex-

officio and
other infor-

mations.

Recognizance
to appear for

sentence.

Bringing up
defendant for

judgment.

PAGE
Respiting judgment .... 91
Warrant to hold to bail . . 91

Morning for final judg-
ment 91, 92

Procedure on pronouncing
sentence 92-96

Sentence 96, 97

Respiting execution . . 97, 98
Costs 98-100

Proceedings in Error . 100-106

Appeal to House of
Lords 106, 107

IF the defendant is found guilty, then if the informa-

tion be an ex-officio one, the Attorney-General may elect

whether sentence shall be passed by the judge who has

tried the case or shall be postponed to the ensuing term
;

whereas the sentences on all other informations must
be passed by the Queen's Bench Division (a .

The defendant who is found guilty, if not under re-

cognizance to appear to receive sentence, should give
noticeof bail (forty-eight hours) to the prosecutor's solic-

itor, and enter into a recognizance to appear to receive

sentence on a day named therein or whenever he shall be
thereto required. The recognizance may be entered

into before a judge at Chambers or a magistrate in the

county, but the defendant must be present before the

judge will make an order for his discharge on bail (b).

Every recognizance, after acknowledgment thereof,
is to be transmitted to the Crown Office and filed

there (c).
A form of recognizance to appear for sentence will

be found in the Appendix.
If the defendant, after conviction, is committed or

[^ 87 ] detained for ^- want of bail, the prosecutor
must cause him to be brought up for judgment within

eight days after the time limited by Rule 166 for mov-

ing for a new trial (d) if the Court be then sitting, and,
if the Court be not sitting, within the first eight days
of the sittings next after that in which tae trial was
had (e).

(a) See C. O. R. 172.

(d) See next page.

(6) Corner, 152.

(e) C. O. R. 45.
(c) C. O. R. 1-J3.
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Should the prosecutor make default in causing the
defendant to be brought up for judgment within the

time just mentioned, or within such further time as may
have been granted by the Court or a judge for that

purpose, the defendant may, on application to the Court,
be discharged on his own recognizance.
A form of notice of motion for the purpose will be

found in the Appendix, post.
If judgment on the postea is for the Crown or the

pro^jj,-
prosecutor, and the defendant is not under recognizance where de-

to appear to receive sentence, he may be served with a fendant not

four days' notice to appear on a certain day to receive under recog-

the sentence of the Court, or the prosecutor may issue
ni

a writ of capias ad satisfaciendum to take the defendant,
to remain in custody without bail or mainprize until he
satisfies the judgment or obtains his discharge upon
writ of error ( /).

If the defendant be not in custody and be under

recognizance to appear to receive sentence, the defend-

ant and his bail may be served with a four days'

notice, that on a day named therein the Court will be

moved for judgment. Such service need not be per-
sonal (g).

A form of notice will be found in the Appendix.
Once arrested, the defendant will be kept in custody

until final judgment and sentence, unless the prose-
cutor expressly consents to his being bailed; but the

Court in pronouncing sentence will take this commit-

ment into consideration, and it will go as part of his

punishment (h).

The proceedings after judgment by default, in order
^fter judg-

to secure the appearance of the defendant for sentence, ment by
are the same as those after verdict of guilty. default.

^ In case of defendant's outlawry no judg- [ ^ 88]
ment on his conviction can be pronounced until the

outlawry is reversed or set aside (i).

As already stated (fc), a new trial will not be granted New trial,

where the defendant has been acquitted by the jury (I).

(/) C. O. R. 176. A form of writ of capias ad satisfaciendum
will be found in the Appendix.

(//) C. O. R. 177.

(h) Per Lord Mansfield, C. J., in R. v. Wilkes. 4 Burr. 2f>:!!i.

2545, 2574
;
see also per Lord Kenyon in R. . Wnddington, 1

East, 159.

(i) R. v. Wilkes, 4 Burr. 2532.

[*) Ante, p. 85.

(/) Corner, C. P., p. 161. adds, "unless the acquittal was ob-

tained by covin or lack's,
' ' but cites no authorities. The exception

is supported by the language of the Court in R. r. i'.-:ir. M Salk.

646, where, on refusing a motion for a new trial on an indictment
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Where the jury have convicted, a new trial may be

moved for.

How applied for. Applications for a new trial, or to

enter judgment non obstante veredicto, or to arrest

judgment, are to be by motion for an order nisi, made
to a Divisional Court of the Queen's Bench Di-

vision (in,).

Within what time. In cases tried in London or Mid-

dlesex, the motion is to be made within eight days after

the trial, or on the first subsequent day on which a Di-

visional Court shall sit to hear motions on the Crown

side, or if the trial has been had at the assizes, within

the first seven days after the last day of the sittings on
the circuits for England and Wales: the time of the

vacations shall not be reckoned in the computation of

time for moving (n).
The time in either case may be extended by the

Court or a judge (o).
On making the motion, all the defendants, if more

than one, who are not either in custody, or who are

only liable to a fine, must be present in Court, unless

the Court shall otherwise order ( p). Not even the con-

sent of the prosecutor's counsel will excuse the absence

of the defendant or defendants (q).
Order nisi. The grounds upon which an order nisi

is granted must be stated in the order (r).

[ ^89] ^ A copy of such order must be served on
the opposite party within four days from the time of

the same being granted (s).

It should also be served upon the associate in order

that he may retain the postea till the order nisi is dis-

posed of.

If the Court refuse the motion or take time to con-

sider, the defendant may be allowed to remain out on
bail if the prosecutor expressly consents (t).

Though no defendant can move for a new trial except
within the time limited, and except all convicted are

present, the Court may, of its own accord, at any time

for libel, the Court said
" that anciently it was never done in

criminal cases where defendants have been acquitted ; latterly
where it has been a verdict obtained by fraud or practice, as

stealing away witnesses, &c., it has been done, but never yet was
done merely upon the reason that the verdict was against evi-

dence." Postea Mich. 10 W. 3, B. R. Per Holt, C. J.: "In in-

dictments of perjury we never do it. because the verdict is

against evidence, but if ycju prove a trick, as no notice, &c., it is

otherwise." See now ante, p. 85.

(m) C. O. R. 166. (n) Id. (o) Id. (p) Id. 169.

(f)
1 Gude, 223. (r) C. O. R. 167. (s) C. 0. R. 168.

(*) R. f. Waddington, 1 East, 159.
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grant a new trial if satisfied on any ground that there

ought to be one (u)\ nor will it give judgment against
a defendant if convinced, on any ground whatever, that
he is not guilty (x).

Grounds. A new trial may be granted for misdirec-

tion, or the wrongful reception or rejection of evidence,
or on the ground that the verdict was contrarv to evi-

dence, or on the ground of surprise (z), or the misbe-
haviour of the jury (a).

The motion may be made upon affidavits and upon
reading the judge's notes, or the latter only, which
must be previously bespoken of the clerk to the judge
who tried the cause, to be in Court when the motion is

made (6).
The motion may be in the alternative for a new trial,

or in arrest of judgment (c).

The case is put in the New Trial paper and comes on
in the ordinary way.

If the order is made absolute, a fresh notice of trial Order abso-

must be given as if there had been no previous trial; lute.

but continuances must be entered on the record after

the plea from term to term, by award of venire and dis-

tringas, as occasion may require. There must also be

a new jury (d).
The Attorney-General may enter a nolle prosequi on

2fotteproa-

any one ^f or more of several counts on which
[ -^ 90] egui.

the defendant has been found guilty, even after a rule

nisi for a new trial has been obtained (e).
A form of entry of a nolle prosequi will be found in

the Appendix.
As to the time within which and the manner in which Arrest <>i

a motion in arrest of judgment must be made, vide the judgment
remarks as to motion for a new trial, ante, pp. 88, 89.

Where the information on which a ferryman was con-

victed of extortion, after alleging the usual rates of

charges, stated that the defendant did between such a

day and such a day extort, from divers persons un-

known, sums of money exceeding the ancient rate and

price of passage, viz., for carrying over one man and a

() See tt. v. Teal, 11 East, 308 ;
and per Le Blanc, J., in H. r.

Askew, 3 M. & 1 S. 10
;
R. v. Holt, 5 T. R. 436

;
R. r. Gough,

,. .

(a;) See R. v. Waddington, 1 East, 146.

(2) R. . Whitehouse, Dear. C. C. 1. See R. v. Richardson, 8

Dowl. fill.

(a) R. v. Fowler, 4 B. & Aid. 273. See Hawkins P. C. book

ii., chap. 47, s. 12.

(ft) Corner, 162. (c) 1 Gude, 103. (d) Corner, 162.

(e) R. c. Leatham, 7 Jur. N. S. 674.
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horse 2d., and for every score of sheep 4d. &c., it was
held bad in arrest of judgment; for every extortionate

taking is a separate offence, and ought to be precisely
and distinctly laid, whereas in the information a num-
ber of offences were accumulated under a general

charge (/).

Judgment was also arrested where the information

against a clerk of a market, after charging specific of-

fences of which the defendant was acquitted, charged
generally that under colour of his office he did illegally
cause his agents to demand and receive of several other

persons several other sums of money on pretence of

weighing and examining their several weights and meas-

ures, and the defendant was found guilty on this gen-
eral charge only (g).
As already stated (/i), though the defendant himself

should waive any objection in arrest of judgment, the

Court itself will arrest judgment, if satisfied that the

defendant is not guilty of any offence (').

In R. v. Waddington (k) the question was raised

whether the defendant might be admitted to bail whilst

the Court took time to consider its judgment, the pros-
ecutor offering no objection to the defendant's applica-
tion. Lord Kenyon said that "unless the prosecutor
consented to the defendant's remaining out on bail, it

[^91]^- was a matter of course absolutely that he
should be committed; the Court had no discretion to

exercise."

Respitin"-
^n anv case *n wn icn judgment may be pronounced

judgment. at the trial, the judge before whom the trial shall be
had may either issue an immediate order or warrant,
for committing the defendant in execution, or respite
the execution of the judgment on such terms as he
shall think fit, and for such time as may be necessary,
for the purpose of enabling the defendant to move for

a new trial, or in arrest of judgment, and if imprison-
ment be part of the sentence, may order the period of

imprisonment to commence on the day on which the party
shall be actually taken to and confined in prison (Z).
Forms of warrants to commit when sentenced at

trial, and to apprehend defendant sentenced at trial,

when not present at the trial, will be found in the Ap-
pendix.

(/) R. 0. Roberts, 4 Mod. 101
;
3 Salk. 201

; Shower, 389!

($0 K. 0. Robe, 2 Str. 999.

(h) Ante, p. 89.

(?) Per Cur. R. . Waddington, 1 East, 146.

(k) Ubi supra.

(0 C. O. R. 173.
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If a defendant be convicted and not sentenced at the Warrant to

trial, and is not under recognizance or under sufficient hold to bail.

recognizance to appear to receive the sentence of the

Court, or if it be made to appear on affidavit or other-

wise that he is likely to abscond, a judge's warrant

may be obtained at any time after verdict and before

final judgment, and either from the judge at the trial

or from a judge at Chambers, to hold him to bail, or to

require him to give such further bail as the judge in

his discretion may think fit, upon a certificate, if he be

not under recognizance, of the conviction, to be ob-

tained from the clerk of assize or associate, and a cer-

tificate of his not being under recognizance, from the

Crown Office, or if he be under recognizance, upon a

certificate of conviction and an affidavit of facts shew-

ing the necessity of further bail (m).
A form of warrant to hold the defendant to bail and

to appear for sentence will be found in the Appendix.
The posted, or if interlocutory judgment be upon Moving for

confession, default, or retraxit, the entry roll, shall bo final judg-

in Court on moving for final judgment, and if the de- ment -

fendant does not answer on being called three times,

the prosecutor on an affidavit of service of notice may
move (under Rule 126), to estreat the recognizance,
and upon the estreat of the recognizance a judge may
grant a bench ^ warrant for the apprehen- [ ^ 92]
sion of the defendant; or the prosecutor may issue a

capias and proceed to outlawry (n).
If there has been a trial, the notes of the judge who

tried the case should be bespoken, and an abstract or

copy of the information should be prepared by the

prosecutor's solicitor for tbe senior puisne judge who

passes sentence (o).
As a general rule it is indispensably necessary that Personal

(TO) C. O. R. 174.

(n) C. O. R. 178. See as to outlawry before judgment, <n>l<\ p.

.
62 seg. The following is the procedure after judgment : one

writ of capias being issued, on a return of now eat inventun a writ

of r.rii/i f<ii'i(tn is issued [a writ of proclamation need not be issued

with it] on which the defendant is exacted five times at so many
distinct County Courts, or at five hustings of pleas of land in

London. On a return of his being exacted five times without

surrendering himself, the outlawry is complete (Cole, 98; 1

(iudc. :>(il ; Corner, 243; and see R. v. Perry, 6 T. R. 573; R. .

Wilkes, 4 Bnrr. 2559; R. v. Ward, 2 Ld. Ray. 1462; R. v. Horn-

by, 5 Mod. 61). On completion of the outlawry, the prosecu-
tor's solicitor may issue writs of capias utlagatum, or special capia*

iitliii/nlinii, under which, not only may the defendant be taken,
but his goods may be seized and his lands extended.

(o) Cole. 102; Corner, 153.
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appearance of the defendant should be personally present in Court
defendant when sentence is pronounced (j>).
wnen

Special circumstances, shewn by affidavit, may in-
sentence pro- -, ,-, ^, , , . j- --1 A i

nounced duce the Court on motion, to dispense with this neces-

sity; e.g., in cases where it is clear that a fine only will

be inflicted, in case of the sickness of the defendant,
his residing a long distance from London, or the of-

fence being of a very trifling kind (q).

The motion to dispense with the personal appearance
of the defendant should be made early in the term.

The Court sometimes directs the order nisi to be

[^ 93] served on the ^- prosecutor's solicitor, and if

no cause is shewn the order will be made absolute on
the defendant's solicitor undertaking to pay such fine

as may be imposed (q).

Affidavits in Affidavits either in mitigation or in aggravation may
mitigation be used when the defendant is brought up for sentence,

andaggrava- Thev are entitled, "In the High Court of Justice,

Queen's Bench Division. The Queen against B." It is

not usual for either party to supply copies of these to the

other. They need not be filed before the motion is made.
After judgment by default, on an ex-officio informa-

tion, the Court allowed to be read in aggravation, an
affidavit entitled simply, "In the Queen's Bench," on
which the Attorney-General had filed the information (r).

Either party may make an affidavit, and so may any
of the witnesses who were examined at the trial.

When any defendant shall after verdict be brought
up for sentence on any information, after the notes of

.
the trial shall have been read, the affidavits produced
on the part of the defendant, if any, shall be read, and
then any affidavits produced on the pait of the prose-
cution ; after which the counsel for the defendant shall

be h'eard; and, lastly, the counsel for the prosecution (s).

(p) R. v. Hann, 3 Burr. 1786. In this case "the general doc-
trine laid down by the Court and agreed by the counsel on both

sides, was that though such a motion was subject to the discre-

tion of the Court, either to grant or to refuse it, where it was clear

and certain that the punishment would not be corporal, yet it

ought to be denied in every case where it was either probable or

possible that the punishment might be corporal. . . . And Wil-
mot and Aston, JJ., thought that even where punishment would
most probably be only pecuniary, yet in offences of a very gross
and public nature, the persons convicted should appear in per-

son, for the sake of example and prevention of the like offences

being committed by other persons; as the notoriety of their be-

ing called up to answer criminally for such offences would very
much conduce to deter others from venturing to commit the
like." Id. 1787.

(q) 1 Gude, 107; Cole, 100.

(r) R. v. Morgan, 11 East. 457. (a) C. O. R. 180.
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When any defendant shall be brought up for sentence
after judgment by default, confession, or retraxit, the

prosecutor's affidavits shall be first read, then the de-

fendant's affidavits; after which the counsel for the

prosecution shall be heard, and, lastly, the counsel for

the defendant (u).

If no affidavits are produced, the counsel for the de-

fendant shall be first heard, and then the counsel for

the prosecutor (x).
It is not usual to allow a defendant an opportunity

of answering at a future time the affidavits of the pro-
secutor. Each party should come prepared to disclose

all the circumstances of his case (?/).

But if the Court, on hearing the affidavits, should

be of opinion that any point was not fully and suffi-

ciently explained, it would give the defendant an op-

portunity of explaining such part of the charge (z).

*fa In a case where the prosecutor produced [ -jf 94]
affidavits in aggravation, to shew a continuance of the

defendant's malice, by expressions used subsequently
to the time of the indictment, the Court thought it rea-

sonable to allow the defendant an opportunity of an-

swering these affidavits, because it could not be sup-

posed that he could come prepared to answer that

which was not contained in the indictment (a).
In mitigation. The defendant may himself make

an affidavit in extenuation.

A defendant convicted of publishing a libel was al-

lowed to urge in mitigation that he was absent when
the paper was published, that on reading a copy he

was much hurt with the contents, immediately forbade

the sale and refused to let anybody see it (b).

Sir Francis Burdett was allowed to put in an affida-

vit that he read statements in the newspapers, which

induced him to publish the libel; but affidavits that

those statements were founded on truth were re-

fused (c).
The Court has also received affidavits stating that at

the time of publication the defendant believed the

charge to be true, and setting forth reasonable grounds
for such belief (d).

(u) Id. 181. (x) C. O. K. 182.

(/) Per curiam, R. v. Wilson, 4 T. R. 487.

(z) Id.

(a) Id., referring to R. v. Archer. 2 T. R. 203, in notes.

(b) R. r. Williams, Lofft. 7f,<).

(c) R. v. Burdett. 4 B. & Aid. 321; see also R. f. Bradley, 2

M. & Ry. 1 ,->:>.

(d) li. t-. llulpin, 9 B. & C. 6G.
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In R. v. Shimmin (not reported), a case of newspa-
per libel, affidavits were received from inhabitants of

the town where the paper was published, to the effect

that the paper had always been well conducted and
had been the means of bringing about sanitary and
other reforms; but a memorial, not sworn, to the same
effect was not allowed to be read.

"Where there had been a plea of justification under
Lord Campbell's Act, the Court admitted, for the pur-

pose of shewing why this plea had been pleaded, an

affidavit of the defendant deposing that before and at

the time of publication, and at the time of pleading,
he believed the truth of the charges contained in the

libel and plea, and that before the pleading he had re-

ceived from Viterbo, in Italy an affidavit made by. a

person named in the plea of justification, to the effect

that she had been seduced by the prosecutor under the

[^95] ^-circumstances mentioned in the libel (e).
'' This part of the affidavit," said Lord Campbell, C. J.,
"

is clearly admissible under the statute to shew why
this part of the plea was placed on the record; the fact

of the plea being one to be considered by the Court in

apportioning the punishment."
In R. v. Maicbey (/), where four persons had been

indicted for conspiracy and two were acquitted, the affi-

davits of the two acquitted were allowed to be read in

favour of the defendants who had been convicted.

Aggravation. The prosecutor may himself make an
affidavit in aggravation.

Affidavits in aggravation may be made by witnesses

who were examined at the trial, as at the trial the only

thing inquired into is the fact which constitutes the

offence; matters of extenuation or aggravation never

being entered into at that time (g).

The affidavits may shew that the defendant has, since

the trial, by his conduct aggravated his offence; but in

such cases the defendant will be allowed time to answer
the affidavits (h).

Hearsay evidence has been admitted where the per-
sons from whom it came refused to join in the affidavits,

and were, in the opinion of the Court, under the influ-

ence of the defendant. In R. v. Archer (i) the Court
received affidavits of persons to whom certain other per-

(e) R. v. Newman, 1 El. & B. 581, 582.

( f ) 6 T. R. 627.

(g)
R. v. Sharpness, 1 T. R. 228.

(h) R. v. Withers. 3 T. R. 428
;
R. r. Archer, 2 T. R. 203, note.

(f) Vbi Supra.
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sons had related expressions used in their hearing by
the defendant, confirming and aggravating his guilt,
the prosecutor swearing that an application had been
made to those other persons to come forward with their

testimony, but that they had refused. The Court was
of opinion in this case that the persons who had so re-

fused were under the influence of the defendant (k).
Where a defendant pleaded gviilty to an indictment

for libel on condition of being discharged on entering
into his own recognizance to appear and receive judg-
ment when called on, and of not being called on if he
discontinued the publication of libels upon the prose-

cutor, the Court refused to pass judgment unless the

jf prosecutor produced an affidavit stating that [^- 96 ]

the defendant had, since the trial, published libels re-

specting him (I).

Notwithstanding the affidavits in aggravation, the

Court will, according to LordKenyon, C.J. (m), "always
take care not to inflict a greater punishment than the

principal offence itself will warrant."

The sentence is, in the discretion of the Court, either Sentence,

a fine or imprisonment, or both; the defendant being,

sometimes, also, required to find sureties to be of good
behaviour for a fixed period.

If the misdemeanor of which the defendant has

been found guilty is the publication of a defamatory
libel, the term of imprisonment is, by Lord Campbell's
Act (6 & 7 Viet. c. 96. ss. 4, 5) not to exceed one year
unless the defendant published it knowing it to be false,

in which case it is not to exceed two years.
The right of the Court to adjudge a misdemeanant to

give security for his good behaviour, after the expira-
tion of his imprisonment, was discussed before the

House of Lords, on a writ of error in 1810, and the

question was put to the judges : Whether, by law, the

Court of King's Bench can adjudge a person convicted

of misdemeanor to -give security for his good behaviour

for a reasonable time, to be computed from and after

the expiration of his imprisonment, himself in a sura

named in such judgment, with two sufficient sureties

each in a sum therein also mentioned? The unanimous

opinion of the judges was in the affirmative (n).

(fc) See also R. v. Pinkerton, 2 East, 357
;
R. v. Willett, 6 T.

R. 294
;
R. v. Younghusband, 4 N. & M. 850

;
Ex parte Williams,

5 Jur. 1133
;
R. v. Jolliffe, 4 T. R. 285.

(0 R. v. Richardson, 8 Dowl. 511.

(m) R. v. Withers, 3 T. R. 432.

(n) R. c. Hart and White, 30 How. St. Tr. 1344; 47 H. L. Jonr.

271. The question answered by the judges, it will be observed.
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In case of a conviction for publishing a blasphemous
or seditious libel, the Court may order all copies of the

libel to be seized, and, after final judgment, to be dis-

posed of as the Court shall direct (60 Geo. 3 & 1 Geo.

4, c. 8, s. 1) (o).
The Kule of Court embodying the sentence when drawn

up by the clerk of the rules in the Crown Office is forth-

[ *fa 97 ] with *fa lodged with the marshal or other officer

in whose custody the defendant is (p).
The Court refused to pass any sentence on a defend-

ant convicted on an information for assault, where it

appeared on the affidavits that the prosecutor had com-
menced a civil action for the same assault, although the

prosecutor offered to discontinue the action (q).
Where judgment was given that on each of four

counts of an information for libel the defendant should
be imprisoned; on the first count, for the space of two
months now next ensuing; on the second count, for the

further space of two months, to be computed from and
after the end and expiration of his imprisonment for

the offence mentioned in the first count; on the third

count, for the further space of two months, to be com-

puted in like manner from the end of the imprisonment
on the second count; and on the fourth count, for the

further space of two months, to be computed in like

manner from the end of the imprisonment on the third

count; and the third count was on error adjudged to

be insufficient, it was held, that the sentence on the

fourth count was not thereby invalidated, and that the

imprisonment was to be computed from the end of the

imprisonment on the second count (r).
Sometimes the Court, instead of passing sentence,

recommends the parties to go before the Master of the
Crown Office by way of reference. If agreed to, a rule

is drawn up accordingly. An appointment obtained
from the master is served on the solicitor of the other
side. If either party intends to appear by counsel, no-

tice to that effect should be given. The master will

make his allocatur upon the rule of reference. The

was as to the power of adjudging security to be given for a reason-
able time

;
but nine years later the Court sentenced Carlisle, for

two blasphemous libels, to pay a fine, to be imprisoned for three

years, and to find sureties for good behaviour for the term of his

natural life : R. v. Carlile, 3 B. & Aid. 167
;
sed vide Prickett v.

Gratrex, 8 Q. B. 1029, 1030.

(o) See R. v. Cator, 2 East, 361.

(p) 1 Gude, 108.

(q) R. v. O'Gorman Mahon, 4 A. & El. 575.

(r) Gregory v. R., 15 Q. B. 974.
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Court will enforce compliance with this by attachment,
on an affidavit of service of the rule and allocatur and
demand of compliance; or may grant and afterwards
make absolute a rule ordering the defendant to pay
whatever sum is awarded, on which execution may
issue (s).
The Court on giving final judgment or the Court of Respiting

Appeal on affirmance may, if they shall so think fit, on execution,

the application of the defendant then present, respite
the execution of the -^ judgment for such time

[ ^ 98]
as may be necessary for the defendant to obtain the

Attorney- General's fiat, for a writ of error, or consent
for an appeal to the House of Lords upon the defend-

ant entering into a recognizance with two sufficient

sureties, upon such terms as the Court may order, to

render himself into custody or to prosecute his writ of

error or appeal with effect, and may order the period of

imprisonment, if that be part of the sentence, to com-
mence on the day on which the party shall be actually
taken to and confined in prison (t).

Prosecutor's Costs. If the sentence on the defendant Costs,

consists wholly or partly of a fine, the private prosecu-
tor is entitled, under the writ of privy seal, to a third

part thereof if his costs amount to so much; if the costs

amount to more, the Lords of the Treasury may, on a

petition being presented to them stating the circum-

stances, allow him a further part or the residue of the

fine (u).
The procedure to obtain one-third of the fine is this:

the prosecutor's solicitor makes out and engrosses on
a roll the bill of costs; the Queen's coroner, on being
satisfied as to the amount, signs a certificate to that ef-

fect on the roll; on production of this to two judges of

the Court, they will sign the allocatur, upon which tho

Queen's coroner will pay over the money, if it still re-

mains in his hands (x).
If the issue on a special plea of justification to an

information by a private prosecutor for libel has been

found for the prosecutor, he is, by sect. 8 of Lord Camp-
bell's Act (6 & 7 Viet. c. 96), entitled to recover from
the defendant the costs sustained by the prosecutor by
reason of such plea, to be taxed by the proper officer of

the Court before which the information is tried. No.

50 of the New C. O. Rules is to the same effect.

() 1 Gude, 108, 109; Cole, 106, 107.

(0 1 Gude, 179.

() Ib. 110, 111.

(*) 1 Gude, 110, 111'; Comer, 126, 127.
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Defendant's Costs. Under 4 & 5 Wm. & M. c. 18, s.

2, a defendant found not guilty by the jury was en-

titled to his costs, as a matter of right, though the of-

fence were notorious and the acquittal on a matter of

form, unless the judge before whom the information

was tried in open Court certified upon the record that

there was reasonable cause for exhibiting the inforrna-

[ ^ 99] tion, the effect of which was to ^f disentitle

the defendant to any portion of his costs. This certifi-

cate must have been entered on the postea (y).
Where the judge has not so certified, the awarding

of costs was compulsory on the Court. In _R. v. Wood
fall (z), though the judge who tried the cause certified

that the verdict for the defendant was against the evi-

dence, the Court held that, in the absence of a certifi-

cate, they had no discretion to refuse the defendant his

costs. It was held unnecessary, therefore, in such a

case to obtain a rule calling on the prosecutor to shew
cause why he should not pay the defendant his costs:

the proper course was for the defendant to take out a

side bar rule for taxing the whole costs; and upon that

being done, he was entitled to so much of them as

equalled the amount of the recognizance (a).
Sect. 2 of 4 & 5 Wm. &. M. has been repealed by 42

& 43 Viet, c. 59, s. 2; but by No. 49 of the New Crown
Office Rules, "if the defendant be acquitted (unless the

judge at the time of trial certifies that there was reason-

able cause for the information) the Court, on motion
for the same, may award the defendant his costs to the

amount of the recognizance entered into by the prose-
cutor on filing the information."

In case, however, of an information for libel by a

private prosecutor, if judgment is given for the defend-

ant, he is, by sect. 8 of Lord Campbell's Act, entitled

to recover from the prosecutor the costs sustained by
the said defendant by reason of such information to be
taxed by the proper officer of the Court before which,the
information is tried (b). No. 50 of the .New C. O.

Rules is to the same effect.

Sect. 2 of 4 & 5 Wm. & M. c. 18, was held not to

apply to a trial at bar (c); neither did that enactment

apply to ex-officio informations (d). And if of several

defendants some were found guilty and others acquitted,

(y) Comb. 345. (z) 2 Str. 1131.

(a) R. v. Savile, 18 Q. B. 703.

(6) See R. v. Latimer, 15 Q. B. 1077.

(c) R. v. Clerk, 7 Mod. 47.

(d) See Bac. Abridg. Informations, D. 2.
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it was held that those acquitted were not entitled to

costs under the statute (e).

In cases which do not come under sect. 8 of Lord

Campbell's ^ Act, the prosecutor's liability [ ^ 100 ]

does not exceed the amount of his recognizance.
An application for payment of defendant's costs to

the amount of the recognizance must be made upon
two clear days' notice of motion, and be brought on as

if it were an ex parte motion and not put into the

Crown paper (/ ).

If it is intended to use an affidavit, a copy of it must
be served with the notice of motion (g).

Rule 27 ( as to Special Allowances and General Reg- Taxation of

ulations) of Order LXV. of the rules of the Supreme costs.

Court, 1883, is, so far as it is applicable, to apply to

all criminal proceedings on the Crown side. Those
Rules are too lengthy to set forth here; but they will

be found in the Appendix, pest.

By the Supreme Court of Judicature Act, 1873 (36 Appeal as to

& 37 Viet. c. 66), s. 47, it is enacted that "no appeal costs.

shall lie from any judgment of the High Court in any
criminal cause or matter, save for error of law apparent
upon the record."

An appeal, therefore, will not lie from an order of the

High Court as to costs following on a judgment for the

defendant, on an information for libel. In R. v.

Steel (h) the defendant having been acquitted, judg-
ment was entered for him, and the Master of the Crown
Office taxed the defendant's costs pursuant to 6 & 7

Viet. c. 96, s. 8, under a side bar rule, according to the

usual practice, and the High Court discharged a rule

to review the taxation. It was contended, in support
of the right to appeal, that the prosecutor being no

party on the record, the question of costs was a quasi
civil matter between him and the defendant; but the

Court (Loi'd Coleridge, C.J., Mellish and Brett, JJ.A.)
wore of opinion that the order to tax was a matter of

course, after judgment, although not actually part of

the judgment, and that it was part of the procedure in

a criminal matter, so that no appeal lay.

In case of error upon the record, the matter is brought Error,

before the Court of Appeal by writ of error, returnable

before that Court (i).

(e) R. r. Danvers, 1 Salk. 194.

(f ) C. O. R. 255. (g) Id. 256.

{'/)
L. R. 2 Q. B. D. 37.

() C. O. R. 207
;
see Bradlaugh v. The Queen, L. R. 3 Q. B.

D. 607.

9 INFORMATION.
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Quashing
writ of

Service of

writ.

Carrying in

roll.

Certificate of

allowance.

No writ of error lies, without the fiat of the Attorney -

[ ^ 101 ] General -jf having been first obtained (A;).

A form of fiat will be found in the Appendix.
It is now established, notwithstanding a dictum, of

Lord Mansfield's (I) to the contrary, that the decision

of the Attorney-General as to granting or refusing his

fiat is conclusive, and cannot be reviewed by the

Court (m); though if he re'fused to consider the ap-

plication, he might be compelled by mandamus to hear

and determine it (n). "If it be made to appear to

him," said Erie, J. (o), "that it ought to be granted,
then ex debito justitice he is bound to grant it; if it be
made to appear to him that it ought not to be granted,
then ex debito justitice he is bound to refuse it; but in

either case his discretion is supreme and final."

Though a writ of error will not be set aside on the

ground that the error assigned is frivolous (p), the

Court may quash it when satisfied that it is obtained

by collusion between the parties in order to bring about

a compromise of the prosecution (g).

The writ is to be served by delivery at the Crown
Office (r).
A form of writ of error will be found in the Ap-

pendix.

Upon delivery of the writ of error the prosecutor is

to enter the proceedings up to judgment on the rail

and carry it into the Crown Office (s).

If the prosecutor does not, within a reasonable time,

carry in the roll, the plaintiff in error may obtain a

judge's order upon a summons to compel him to do
so (t).

When the roll has been carried in, the plaintiff in

error, on application to the Queen's coroner and attor

ney or the Master of the Crown Office, may obtain a

memorandum or certificate of the allowance of the writ

of error for service upon the defendant in error or his

solicitor (u).

[^f 102] -<^-A form of certificate will be found in the

(Jfc) C. O. R. 184.

(7) "In misdemeanors, if there be probable cause, it ought not
to be denied; this Court would order the Attorney-General to

grant his fiat." R. v. Wilkes, 4 Burr. 2551.

(m) Exparle Newton, 4 E. & B. 869; In In re Pigott (11 Cox,
C. C. 311) the Irish Lord Chancel lor held "that he had no juris-
diction to review the Attorney-General's decision."

() Per Lord Campbell, 4 E. & B. 871. .

(o) Id. p. 872.

(p) R. v. Clarke, 7 W. R. 601.

(q) R. v. Alleyne, 4 E. & B. 186; 5 E. & B. 399.

(r) C. O. R. 207. () Id. 208. (t) Id. (u) Id. 209.
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Appendix; also form of statement of some particular

ground of error to be engrossed on copy of the certifi-

cate for service.

The plaintiff in error, within twenty days after the
Transcript of

allowance of the writ of error, shall make a transcript of record,

the record on parchment, and lodge it at the Crown.
Office. If the record be not transcribed within such

time, the defendant in error may move the Court of

Appeal for leave to sign judgment of non prosequitur
at the Crown Office (x).

"When the transcript has been lodged it shall be an-

nexed to the writ of error, and (on a return made and

signed by the Lord Chief Justice of England) delivered

into the Court of Appeal by the proper officer at the

Crown Office (y).

The plaintiff in error is, within eight days after de- Assignment
livery of the record into the Court of Appeal to assign of error,

errors thereon (z).
The plaintiff in error need not assign errors in per-

son (a). He must do so by his solicitor or in person,
and if in person and in custody he must be brought up
into Court for that purpose upon a writ of habeas

corpus (b).
If the plaintiff in error assigns errors in person, and

is in custody, he shall be brought into Comt, and assign
errors, and move that counsel may be assigned to him,
and shall then deliver to the officer of the Court in

writing the assignment of errors to be filed at the

Crown Office (c).

Upon delivery of the assignment of errors under the

last preceding rule, an order of Court shall be drawn

up to commit the plaintiff in error to the Queen's
Prison, until the decision of the Court upon the writ (d).

If the plaintiff in error assigns errors by his solicitor

or in person* and is not in custody, he may do so by de-

livering the assignment of errors in writing to be filed

at the Crown Office (e).
A form of assignment of errors will be Foiind in the

Appendix.
An order for the Attorney-General or Queen's coroner order to

and attorney to join in error within eight days after join in error,

service may be ^ drawn up at the Crown
[ 103]

Office and be served, with a copy of the assignment of

errors on the prosecutor or his solicitor (/).

(*) C. O. R. 210. (y) Id. 21 1. (*) Id. 212.

(} Id. 191, 214. (b) C. O. R. 187. () Id. !*!. '.'! I.

(d) Id. 190, 214. (e) Id. 188, 214. (/) C. O. R. 192, 214.
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zance.

The order may be drawn up of course without mo-
tion (g).

If no joinder be tiled within eight days, the plaintiff

in error being personally present in Court, upon a cer-

tificate of notice having been given to the Attorney- or

Solicitor-General, signed by him, or on his behalf, of

such intended application, may move the Court for an
order nisi for judgment; and upon an affidavit of ser-

vice of the order nisi upon the officer of the Court from
whence error is brought, the Court may examine the

record and give judgment of reversal, or such judgment
as the Court from which error is brought ought to have
done (h).

If no rejoinder be filed within eight days, and the

plaintiff in error be in custody, he may be brought into

Court by order if he be in the Queen's Prison, or by
habeas corpus if elsewhere, and the plaintiff in error,

or his counsel, may then move, on an affidavit of ser-

vice of the order to join in error, and that on search

made at the Crown Office it appears there is no joinder

filed, for judgment for the plaintiff in error, and for

the prisoner's discharge (*').

A form of entry of judgment for want of joinder in

error will be found in the Appendix.
Joinder in error is to be filed at the Crown Office by

the prosecutor, and a copy served on the plaintiff in

error or his solicitor (A;).

Upon filing of the joinder in error the case shall be

put into the list of appeals for argument, upon applica-
tion of either party (I).

A form of joinder in error will be found in the Ap-
pendix.
Two paper books for the use of the judges are to be

delivered by the plaintiff in error at the Crown Office

two days before the day appointed for hearing (ra).
Where a writ of error has been brought by the de-

fendant and not by the Attorney-General, the defend-

ant on the indictment, on obtaining his writ of error or

consent for an appeal to the House of Lords, shall have

[^ 104] the execution of the judgment stayed, and ^ re-

ceive back the amount of any fine levied upon him upon
the judgment, and further, if in custody, shall be enti-

tled to be discharged from imprisonment on entering
into a recognizance with two sufficient sureties to pro-
secute the writ of error in the Form No. 127 before a

judge of the High Court, or justice of the peace of the

(g) Id. 2o-> (c).

(k) C. O. R. 195. 214.
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county, borough, or place where the defendant may be
in custody : the bail to be justified in the usual man-

ner, on twenty-four hours' notice to the prosecutor, or

on such other notice as the judge, or justice of the

peace, may order; provided that in the case of any de-

fendant under legal disability, it shall be sufficient if

two persons to be appointed to be approved of by such

judge or justice shall become bound by such recogni-
zance on behalf of such defendant (n).

Every such recognizance shall be filed at the Crown
Office, and the Queen's Coroner and Attorney, or the

Master of the Crown Office, shall make out and deliver

a certificate sealed with the seal of the office that such

recognizance is duly filed of record, which certificate

shall be a sufficient warrant to the gaoler having the

custody of the plaintiff in error, to discharge him out

of custody and for the repayment of any fine which

may have been imposed by the Court by the person

having in his possession the whole or any part of the

fine levied in execution of such judgment. Provided
that no person who shall have received any such money
and have paid it over to any other person according to

the course of the Exchequer shall be liable to repay to

the defendant any part of the money so paid over (o).
The form of recognizance will be found in the Ap-

pendix.
If the plaintiff in error shall make default in prose- Estreating,

cutirig the writ of error with effect or in any other way
break the conditions of his recognizance, the Court

may estreat the recognizance in a summary way with-

out issuing a writ of scire facias, and order the writ of

error to be quashed without any argument thereon, and
in every such case the plaintiff in error shall forthwith

be liable to execution upon the judgment (p).
Whenever any writ of error shall be brought for the Notice of

reversal of any judgment in misdemeanor and error application

shall be assigned thereon, -^-no judgment of [^-105]
'''"

reversal shall be entered either for want of a joinder,
or otherwise, without the order of the Court in which
such writ of error shall be pending, pronounced in open
court, and upon a certificate, signed by or on behalf of

the Attorney- or Solicitor-General, that notice has been

given to one of them of such intended application; and
if there be no joinder in error such Court may proceed
to examine the record in error, and give such judgment
thereon as the Court from which error is brought ought

(n) C.~d7Rr 19972117 (o) C. O. R. 200, 214.

(p) Id. 201, 214.
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to have done, although no joinder in error may have
been filed (q).
Forms of entry of reversal and of affirmance of judg-

ment on writ of error will be found in the Appendix.
Whenever the judgment against a plaintiff in error

shall have been for the payment of a fine, and imprison-
ment until such fine be paid, either with or without im-

prisonment for a certain time, and the plaintiff in error

shall have paid the fine, or the same or any part there-

of shall have been levied and shall have been received

back under the provisions of rules 199 and 200, and the

judgment upon writ of error brought shall be affirmed,
the plaintiff in error shall not be entitled, by reason of

such payment as aforesaid, to be discharged from im-

prisonment, notwithstanding the expiration of any cer-

tain time of imprisonment for which the original judg-
ment shall have been given, until the fine shall be again

paid (r).
When a recognizance on bail in error shall have been

estreated, or judgment been affirmed, or writ of error

been quashed, on an affidavit or a certificate of the pro-

per officer of the Court to any such effect, and that

default has been made for the space of four days in

rendering the plaintiff in error to prison, a judge at

Chambers may issue his warrant to cause the defendant
to be apprehended and imprisoned pursuant to and in

execution of the judgment, on an ex parte application

by the prosecutor (s).

Whenever a plaintiff in error shall be committed by
the Court in execution of the judgment given against
such plaintiff in error, and whenever a plaintiff in error

shall, by virtue of any warrant or in other manner, be
rendered to prison in execution of such judgment, the

imprisonment (if imprisonment shall not have com-
menced under such execution) shall be reckoned to begin
[ "j^-

106 ] from the day ^ when such plaintiff in error

shall be in actual custody in the prison in which he may
have been adjudged to be imprisoned under such judg-
ment; and if the plaintiff in error shall have been dis-

charged from imprisonment on giving bail in error, as

in these rules before mentioned, such plaintiff in error

shall be imprisoned for such further period in the same

prison as with the time during which such plaintiff in

error may already have been imprisoned under such
execution shall be equal to the period for which he was

adjudged to be imprisoned as aforesaid (t).

(q) C. O. R. 202, 214.

(s) C. O. R. 204, 214.
(r) C. O. R. 203. 214.

(0 C. O. R. 205, 214.



PROCEEDINGS SUBSEQUENT TO CONVICTION. 135

Whenever default shall have been made in rendering Payment of

a plaintiff in error to prison in execution of a judgment costs of

for misdemeanor, and a warrant shall have been issued aPPrenen-

against such plaintiff in error to enforce such render to
81on '

prison, according to the provisions of these rules, such

plaintiff in error shall be liable to pay the costs and

charges of such render; arid if the prosecutor shall,

before the expiration of the plaintiff in error's imprison-
ment, have caused the amount of such costs and charges
to be ascertained by one of the masters at the Crown
Office, and shall have left with the said plaintiff in error,

and with the keeper of the prison or his deputy, a cer-

tificate under the hand of such master, of the amount
of such costs so ascertained, then the said plaintiff in

error shall not be discharged out of custody until such

costs and charges shall have been paid, or until an order

for such discharge has been made by a Court exercising

bankruptcy jurisdiction (n).

The plaintiff in error need not have counsel assigned
to him, or, if in custody, be present at the hearing of

the case or when judgment is given, unless the Court

shall otherwise order (x).

Upon the judgment of the Court of Appeal being Judgment of

pronounced in favour of the plaintiff in error, the Court Court of

may either pronounce the proper judgment, and order his

discharge if in custody, or remit the record to the Queen's
Bench.Division, to be dealt with according to law (y).

By the Appellate Jurisdiction Act, 1876 (39 & 40 Viet House of

c. 59), s. 11, error to the House of Lords was abolished,

and an appeal by petition substituted for it(s. 4), which

lies from every order or judgment of Her Majesty's Court

of Appeal in England or of any -fr Court in
[ -fc 107 ]

Ireland from which error or an appeal at or immediately
before the commencement of this Act lay to the House
of Lords by common law or by statute (s. 1).

By s. 10 an appeal shall not bo entertained by the

House of Lords without the consent of the Attorney-
General or other law officer of the Crown in any case

where proceedings in error or an appeal could not pre-

viously have been had in the House of Lords without

the fiat or consent of such officer.

A form of appeal by petition to the House of Lords

will be found in the Appendix.
The Standing Orders of the House of Lords regulat-

ing the procedure on appeals will also he found in the

Appendix.

() Id. 206, 214. (x) C. O. R. 191, 214.

(y) Id. 215.
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[*108] *PART II.

QUO WARRANTO INFORMATIONS.

CHAPTER I.

ORIGIN OF THE JURISDICTION.
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Origin of ^HE jurisdiction in quo warranto is, beyond doubt, of

jurisdiction, common law origin, notwithstanding the very early
statutes on the subject which some persons have regard
ed as creating it.

Writ of quo
^e ancient writ of quo warranto (now obsolete) was,

warranto. according to Blackstone (a), "in the nature of a writ

of right for the king, against him who claims or usurps
any office (6), franchise or liberty, to inquire by what

authority he supports his claim, in order to determine
the right." It lay also " in case of non-user or long
neglect of a franchise or mis-user or abuse of it; being
a writ commanding the defendant to shew by what
warrant he exercises such a franchise, having never had

any grant of it, or having forfeited it by neglect or

abuse" (c).

(a) Book iii. c. 17, s. 5; Finch, L. 322; 2 Inst. 282.

(b) The necessary qualifications of this general statement will

be pointed out, post, pp. 127 seq.

(c) Blackst., ubi supra. "A corporate franchise is a species of

incorporeal hereditament, in the nature of a special privilege or

immunity, proceeding from the sovereign power, and subsisting
in the hands of a body politic, owing its origin either to express
grant, or to prescription which presupposes a grant. It follows,

therefore, that the sovereign power has the right at all times to

inquire into the method of user of such franchise, or the title by
which it is held, and to declare a forfeiture for mis-user or non-

user, if sufficient cause appears, or to render judgment of ouster
if the parties assuming to exercise the franchise have no title

thereto. And it may be stated as a general rule, that whenever
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^ The writ originally issued out of Chan-
[ ^ 109]

eery, and was made returnable before the King's Jus-

tices at Westminster (d) ;
but afterwards only before

the justices in eyre, by virtue of the statutes of quo
warranto 6 Edw. 1, c. 1 and 18 Edw. 1, st. 2 (e). Since

those justices gave place to the king's temporary com-
missioners of assize, the judges on the several circuits,

the writs of quo wrranto (if brought at all) had to be

prosecuted and determined before the King's Justices

at Westminster (/).
The judgment on the old writ of quoivarranto being Change from

final and + conclusive, even against the [ ^ 110] ^rit t*)
.

1"'* L *
2. formation.

there has been a mis-user or non-user of corporate franchises,
which are of the very essence of the contract between the sover-

eign power and the corporation, and the acts complained of have
been repeated and wilful, they constitute just ground for a for-

feiture in proceedings upon an information" (High's Extraordi-

nary Remedies, 515).

(d) Old Nat. fol. Brev. 107, ed. 1534.

(e) According to Coke (2 Inst. 280) the Act of 6 Edw. 1

(known as the Statute of Gloucester) was passed to remedy cer-

tain grievances caused by the king, having, when wanting
money, previously yielded -to the evil counsel of certain innorti-

toiTN who persuaded him that few or none of the nobility, clergy,
or commonalty that had franchises of the grants of the king's

predecessors had right to them, for that they had no charter to shew
I'm- the same, for that in truth most of their charters, either by
length of time or injury of wars and insurrections, or by casu-

alty, were either consumed or lost
; whereupon (as commonly

ne\v inventions have new ways) it was openly proclaimed that

every man that held those liberties or other possessions by grant
from any of the king's progenitors, should before certain selected

persons thereunto appointed shew quo jure, quove nomine ill' rctincr-

cnl. <C-c.; whereupon many that had long continued in quiet pos-
session were taken into the king's hands.

For these "certain selected persons" the statute substituted

the king's justices in eyre, of whose coming proclamation was to

be made forty days before, to all who claimed to have any
"

lib-

erty
"

(franchise). The "liberties" of those who did not come
1>< lure the justices in eyre were taken into the king's hand in

name of distress by the sheriff, but might be replevied. In tin-

case of those who came in, the statute provided a method of hav-

ing the title to their franchise determined.
(Jrcat delay as well as great charge to the subject being caused

by the judges declining to proceed to judgment without being
certified (!< roliintntc rrgis by the writ ilc lih< r/ii'iitii* attocemttis, the

"Xt,,t,tli<in iionnn d< warranto" of 18 Edw. 1 was passed, enact-

ing amongst other tilings that pleas of quo inirnnilo should from

thenceforth be pleaded and determined in the circuit of the jus-

tices, and that all pleas then depending should lie adjourned into

their own shires (sic) until the coming of the justices into those

parts. This Act also confirmed the title to any "liberties" for

which the claimant could produce a charter, or which he could

shew that he and his ancestors had used from before the time of

Ivichard I. (2 Inst. 493 fl
'

seq.).

(/) 3 Bl. c. 17, s. 5; 2 Inst, 498.
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Crown (g), this, together with the length of its pro-
cess probably occasioned, according to Blackstone

(/i),

that disuse into which it has now fallen, and led to the

introduction of the modern method of prosecution by
information in the nature of a quo warranto, wherein
the process is speedier and the judgment not quite so
decisive

; this, properly a criminal method of prosecu-
tion, as well to punish the usurper by a fine for the

usurpation of the franchise as to oust him or seize it

for the Crown, having long been applied to the mere

purposes of trying the civil right, seizing the franchise,
or ousting the wrongful possessor, the fine being nom-
inal merely.
The time when the change took place is not exactly

determined
;
but the general opinion is that it was

about the time when judges of assize succeeded to the

functions of the justices in eyre (i), which Sir Matthew
Hale thinks was about the 10 Edw. 3 (Ar), but Coke con-

siders to have been considerably later (I).

The proceeding by means of the old writ (m) was a

purely civil one, and a judgment against the defendant
involved only the seizure of the franchise into the

king's hand to be granted out again to whomsoever he

pleased ; or, if it were not such a franchise as might
subsist in the hands of the Crown, there was merely
judgment of ouster to turn out the party who usurped
it (n). The procedure by information, on the other

hand, was at first regarded as a criminal proceeding,

involving fine and imprisonment/ as well as ouster of the

defendant from the franchise he had usurped. It has,

however, long since ceased to possess this character,
and is now, as already stated, only used to settle a ques-
tion of civil right (o).

(g) R. v. Trinity House, Sid. 86; K. r. Carpenter, 2 Show. 47;

Anon., 12 Mod. 225; 3 Bl. c. 17, s. 5.

(h) Ubi supra.

(?) "Now when justices in eyre ceased," says Coke, in dealing
with the statulum norum <le quo warranto, "then this branch, for

the ease of the subjects and for saving of their costs, charges and

expenses, lost its effect
;
for with justices in eyre this branch

lived and with them it died" (2 Inst. 498).

(k) Hist, of Com. Law, 168 (Ed. 1716).

(I) See 2 Inst. 498.

(m) The original writ of quo warranto is still recognized and

employed as an existing remedy in some of the United States of

America. See cases cited, High's Extraordinary Remedies, p.
475.

(n) 3 Bl. c. 17, s. 5; Cro. Jac. 259; 1 Show. 280.

(o) The judgment in the former case was to seize the franchise

in manibus rcgis, that on an information to oust the defendant of

the particular franchise : R. v. Mayor of Hertford, 1 Salk. 374.
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n its nominally criminal character [^ 111]
has recently been taken away by 47 and 48 Viet. c. 61,

s. 1 5, which enacts that "
proceedings in quo warranto

shall be deemed to be civil proceedings whether for

purposes of appeal or otherwise."

In the case of the writ of quo warranto, on default of appearance,
the franchises were seized

;
but in the procedure by information

there could not be a seizure on the venire facias, but only after

the distringas had issued : Anon., 3 Salk. 104; R. v. Trinity House,
Sid. 86.
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[*H2] CHAPTER II.

VARIOUS KINDS OF INFORMATIONS AND THE STAT-
UTES RELATING TO THEM.

PAGE
Various kinds of informa-

tions 112
4&5W. &M. c. 118 . . 113
9 Anne, c. 25 .... 113-115
Cases within 9 Anne, c. 25

115-117

PAGE
32 Geo. 3, c. 58, and 45 and

46 Viet. c. 50 117
What informations can only
be filed by Attorney-'Gen-
eral . 117-120

Various Quo warranto informations are of two kinds, those

kinds of filed ex-officio by the Attorney- or Solicitor-General on
iniormations. behalf of the Crown, and those allowed by the Court to

be exhibited by the Master of the Crown Office on the

relation of some private individual.

Ex officio informations are filed by the Attorney-
General in his own name, without any relator, without

leave of the Court, and without any recognizance.
Those exhibited by leave of the Court in the name of

the Master of the Crown Office, as Her Majesty's attor-

ney and coroner, are at the instance of borne relator,

who must enter into the recognizance required by 4 &
5 Will. & M. c. 18.

Of this last kind there are two classes, viz. (1) those

relating to corporate franchises, which are the most
numerous class, and to which alone the Act of 9 Anne,
c. 20, applies; and (2) all others exhibited at the in-

stance of private relators. In what respects the pro-
cedure in one of these two classes differs from that in

the other will be pointed out post. (See Chapter V.

on Procedure.
For a long time the only informations filed of which

we have any record, were ex-officio informations. The
first reported case of an information exhibited by the

coroner and attorney of the Sovereign (the Master of

the Crown Office) is that of R. v. Mayor of Hert-

ford (a) in the 10 Will. 3. It is now well settled,

however, that such informations do not, as sometimes

[ *jf 113 J supposed, owe their ^ origin to the statute

of 9 Anne, c. 25 (c. 20, Huff.) (6), though that statute

(a) 1 Salk. 374; 1 Lord Ray, 426.

(i) Seeder Tindal, C.J., in Darley v. The Queen, 12 Cl. &
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lets in every person, by leave of the Court, to make use
of the name of the coroner and attorney for the pur-

pose of prosecuting usurpers of franchises (c).
4 & 5 Will. & M. c. 18 restrained the coroner and 4 &5 w. &

attorney from exhibiting, receiving, or filing an infor- M. c. 18.

mation for trespasses, batteries, or other misdemeanors,
without leave of the Court, and from issuing any pro-
cess thereupon without taking a recognizance from the

person procuring the information; a statute which, a

few years after its passing, was held (12 Wm. 3) to ap-

ply to informations quo warranto (d), for " the informa-

tion might be as vexatious in this case as in trespass or

battery
"

(e).
" As to these informations [quo icar-

ranto\ not being for misdemeanors," said Lord Hard-
wicke in a later case (/), "it is now too late to make
that objection, since the practice has been always other-

wise."

The Act was passed (to adopt the language of Wil-

mot, J., in R. v. Marsden (g) ) to prevent the Master of .

the Crown Office from vexing and oppressing the sub-

ject, and intrusted the Court with the power of inspect-

ing the filing of informations and seeing that he did

not exercise his power to the oppression of the subject,
or without sufficient ground and foundation: it was
made to check and control the power of the Master of

the Crown Office; not to give him a right to exercise a

power which he never exercised before.

The subsequent statute of 9 Anne, c. 25 (c. 20, Ruff. ), 9 Anne c. 25

was not, like that of 4 & 5 W. & M. c. 18, a restraining (c - 2
i
Kuff-)-

but an enabling Act; being passed "for rendering the

proceedings upon writs of mandamus and informations

in the nature of a quo warranto more speedy and ef-

fectual, and for the more easy trying and determining
the rights of offices and franchises in corporations and

boroughs."
^ It recites that "divers persons have of

[ ^- 114]
late illegally intruded themselves into, and have taken

upon themselves to execute the offices of mayors, bail

I 'in. f>37. "As to this mode by information, the objection to it

is strong, that no such information can be filed here under the

statute 9 Anne, and that all other informalions ought to l>c tiled

by the Attorney-General; but those informations did exist l>e-

fore the statute of Anne:" per Lord Mansfield, C.J., in K. t.

(iregory, 4 T. R. 240, note; see also R. r. Williams, 1 Burr. 402,
and K. r. llighmore, 5 B. & A. 771.

(e) Beeper Wilmot, J., in R. r. Trelawney, 3 Burr. 1(51 c.

(d) R. v. Mayor, &c., of Hertford, 1 Salk.*376; Curt.li. 503.

(e)
Ib. See also R. v. Morgan, 2 Str. 1042.

(/) R. t\ Howell, Cos. temp. Hardwicke, 247.

(g) 3 Burr. 1817.
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iffs, portreeves, and other offices, within cities, towns

corporate, boroughs, and places within that part of

Great Britain called England and Wales, and where

such offices were annual offices, it hath been found very

difficult, if not impracticable, by the law now in force,

to bring to a trial and determination the right of such

persons to the said offices, within the compass of the

year; and where such offices were not annual offices, it

hath been found difficult to try and determine the right
of such persons to such offices before they have done

divers acts in their said offices prejudicial to the peace,

order, and good government within such cities, towns

corporate, boroughs, and places wherein they have re-

spectively acted."

Sect. 4 enacts "that in case any person or persons
shall usurp, intrude into, or unlawfully hold aud exe-

cute any of the said offices or franchises, it shall and

may be lawful to and for the proper officer in each of

.the said respective Courts (h), with the leave of the

said Courts respectively, to exhibit one or more infor-

mation or informations in the nature of a quo icarranto,

at the relation of any person or persons desiring to sue

or prosecute the same, and who shall be mentioned in

such information or informations to be the relator or

relators, against such person or persons so usurping,

intruding into, or unlawfully holding and executing

any of the said offices or franchises, and to proceed
therein in such manner as is usual in cases of informa-

tion in the nature of a quo u-arranto; and if it shall ap-

pear to the said respective Courts that the several rights
of divers persons to the said offices or franchises may
properly be determined on one information, it shall and

may be lawful for the said respective Courts to give
leave to exhibit, one such information against several

persons, in order to try their respective rights to such
offices or franchises; and such person or persons against
whom such information or informations in the nature of

a quo warranto shall be sued or prosecuted, shall ap-

pear and plead as of the same term or sessions in which
the said information or informations shall be filed, un-

[^ 115] less the Court where such -fa information shall

be filed, shall give further time to such person or per-

sons, against whom such information shall be exhibited,
to plead; and such person or persons, who shall sue or1

prosecute such information or informations in the na-

(A) /. e. the Court of Queen's Bench, the Courts of Sessions of

Counties Palatine, or any of the Courts of Grand Sessions in

Wales (s. 2).
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turo of a quo icarranto, shall proceed thereupon with the
most convenient speed that may be; any law or usage
to the contrary thereof in any wise notwithstanding."

It is further enacted by s. 5 "that in case any person
or persons against whom any information or informa-
tions in the nature of a quo warranto shall in any of

the said cases be exhibited in any of the said Courts,
shall be found or adjudged guilty of an usurpation or

intrusion into, or unlawfully holding and executing any
of the said offices or franchises, it shall and may be
lawful to and for the said Courts respectively, as well

to give judgment of ouster against such person or per-
sons, of and from any of the said offices or franchises,
as to fine such person or persons respectively, for his

or their usurping, intruding into, or unlawfully hold-

ing and executing any of the said offices or franchises;
and also it shall and may be lawful to and for the said

Courts respectively to give judgment, that the relator

or relators, in such information named shall recover his

or their costs of such prosecution; and if judgment
shall be given for the defendant or defendants in such

information, he or they, for whom such judgment shall

be given, shall recover his or their costs therein ex-

pended against such relator or relators; such costs to

be levied in manner aforesaid."

The Act applies only to corporate offices in corporate TO what

places (i). offices the

The franchises mentioned in the Act mean only cor- Act of 9

poration rights or rights to freedom in corporations (k).
AnneaPPlies -

The Act does not extend generally to all offices or fran-

chises exercised without authority from the Crown with-

in a corporation; it was meant to be confined to such

franchises as were claimed in instances affecting those

rights between party and party (I).

And it regulates only the procedure against individuals

who usurp such franchises, not proceedings against the

corporation itself (m), or against a private company (n).

^The word "places" in the Act means [^ 116] Place must

places of the same kind with those before enumerated, be a corpo-

i.e., corporate places. Therefore the Act was held uot n

to apply to the case of a constable (o), nor to that of

(i) Per Bayley, J., R. v. McKay, 5 B. & C. 646. See also per
Blackburn, J., R. v. Backhouse, 7 B. & S. !>21.

(k) Per Denison, J., in R. v. Williams, 1 Bmr. 408.

(0 Per Lord Mansfield, C. J., id. 467.

(m) Id. See also R. v. Ogden and Others, 10 B. & C. 230; R.

v. Taylor, 11 A. & E. 949.

(n) R. v. Richardson, 9 East, 469.

(o) R. v. Wallis, 5 T. R. 375.
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Claim to an
office which
does not
exist.

bailiff (p), nor to that of portreeve (q) of a town which
was not a corporate one; nor to the case of a member
of a local board of health (r); nor to that of a coroner

appointed by the council of a borough under s. 62 of

the Municipal Corporations Act, 5 & 6 Will. 4, c. 76 (s).

Also the The office, as well as the town, must also be a cor-

office. porate one. On this ground the office of registrar and
clerk of the Court of Bequests in a corporate town was
held not to come within the Act() ;

and the same doctrine

was applied to the holding of a Court of Record (u).
An office is not a corporate one merely because a cor-

poration appoints to it. Thus a coroner for a borough
appointed by the council of the borough under 5 & 6 Will

4, c. 76, was held not to be a corporate officer within the

statute of Anne. Though appointed by the corporation,
he was not their officer

;
he was the Queen's officer, and his

duties were entirely independent of the corporation (x).
The question was raised in one case whether the Act

of 9 Anne, c. 20. applied to a claim to a corporate office

which had no existence. It was unnecessary to decide

the point; but Pollock, C.B., and Bramwell, B., were

very strongly of opinion that a person was equally
within this statute whether he intruded into a real cor-

porate office or claimed to exercise an office which in

reality did not exist; and the other members of the

Exchequer Chamber appear to have taken the same
view (y) Littledale, J., had expressed a similar opin-
ion in a former case: "A man may be liable to a quo
warranto information for acting as if he were an officer,

[^ 117] if the ^-office, though not existing in the par-
ticular instance, is one known to the country at large,
and he pretends to exercise it" (z).

32 Geo. 3, c. The Act of 32 Geo. 3, c. 58, which applies also only
58. to corporate offices and franchises of a corporate nature

in corporate places (a), was passed to limit the time for

(p) R. v. McKay, 5 B. & C. 640.

(j)
R. v. Richardson, 9 East, 469.

M R. v. Backhouse, 7 B. & S. 911.

(s) R. v. Grimshaw. 5 D. & L. 249.

rt) R. v. Hall, 1 B. & C. 237.

() R. v. Williams, 1 Burr. 408.
"

(a;) R. v. Grimshaw, 5 D. & L. 249; 17 L. J. Q. B. 19.

(y) Lloyd v. The Queen, 2 B. & S. 656; 31 L. J. Q. B. 208.

The information was for exercising the office of mayor of Bala,

and with two other persons, the powers and privileges of a body
corporate, by the name and description of the mayor and bailiffs

of the borough of Bala.

(z) R. v. Thomas, 8 A. & E. 188. See the case cited from The

Times, post, p. 221.

(a) R. v. Richardson, 9 East, 469
;
R. v. McKay, 5 B. & C.

640
;
R. T. Attwood, 4 B. & Ad. 481.
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taking proceedings; and it fixed the period at six years.
But the whole of this Act has been repealed by s. 5

(Sohed. I.) of the Municipal Corporations Act, 1882(6),
as to all boroughs within the latter Act. Sect. 225
of the Act of 1882 reduces the time for applying
for a quo warranto information against a person claim-

ing to hold a corporate office to twelve months from
the time when the defendant became disqualified after

election; and s. 87 substitutes another remedy in lieu

of information, in cases of disqualification existing at

the time of election.

There are certain cases in which, though the procedure What infor-

by quo warranto information is the proper course to pur-
motion can

sue, yet a private relator will not obtain leave to exhibit ^^l only

one -

Attorney-
An information against a corporation as a body can General,

only be filed by the Attorney- General ex-officio (c).

"If any number of individuals," says Lord Tenter-

den,
' ; claim to be a corporation without any right so

to be, that is an usurpation of a franchise; and an in-

formation against the whole corporation as a body, to

show by what authority they claim to be a corporation,
can be brought only by and in the name of the Attor-

ney-General" (d).
In ft. v. The Corporation of Carmarthen (e) an ap-

plication for an information against the corporation as

a body having been refused to a private relator on the

ground just mentioned, the Court acceded to an appli-
cation on his behalf for rules against the peveral indi-

vidual members of the corporation; but in the subse-

quent case of R. v. Ogden (e) the Court discharged a

single rule ^- which had been obtained against [^ 118]
five individuals by name, Lord Tenterden using the

language just cited (/ ).

Nor will a private relator be allowed to question the

validity of the corporation's charter by means of a quo
warranto information against one of its officers (g).
" To attack a charter granted by the Crown," said Lord

Denman, C.J., "through an officer appointed under it,

(b] 45 & 46 Viet. c. 50.

(c) R. v. Corporation of Carmarthen, 2 Burr. 869
;
K. r. Ogden,

10 I'.. & C. 230
;
K. v. Taylor, 11 A. & E. ))!!.

(il) K. r. Offden, nbisuprn; see also K. v. Trevenen, 2 B. & Aid. 482.

(c) I hi mijtni.

(/) ISayley, J., added the further reason that the franchise

usurped \\as of a mere private nature, not connected with public
government. See also on this point per Patteson, J., in li. '.

White, 5 A. & E. 018. See and distinguish 11. v. Parry, 6 A. &
E. 810.

(g) K. r. Taylor, 1 1 A. & E. IM'J.

10 INFORMATION.
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is a new proceeding; and I think we ought not to call

on the officer to defend the act of the Crown in grant-

ing the charter;" and Patteson, J., pointed out the dis-

tinction between the case in which a corporation was

acknowledged to exist, but the right to an office within

it only was called in question, and that in which the

charter itself was called in question. It was held, how-

ever, in a later case to be no valid objection to the pro-

ceeding by an individual relator against a particular
member (the mayor) of a corporation that the defect

charged against the defendant's, title would apply
equally to that of every other member of the cor-

poration (i). In this case the two earlier cases of jR.

v. Corporation of Carmarthen and R. v. Ogden were

distinguished, the application in the former case being
in terms against the corporation itself, and in the latter

case against a number of individuals for acting as a

corporation (A;).

It was attempted in one cas*e (Z), by quo warranto

against the mayor, to attack the validity of a charter

which, it was alleged, had not been granted on the pe-
tition of a majority of inhabited householders in the

borough ;
but the Court refused a rule, on the author-

ity of R. v. Taylor, above referred to.

The general rule was given a still wider application
in the more recent case of R. v. Staples (ra), being ex-

tended to the case of bodies declared to be bodies cor-

porate by Act f Parliament; e.g., local boards of health.
" The principle," said Cockburn, J.,

" which has been
laid down as to granting an information in the nature

of a quo warranto in the case of a corporation under

[^119] charter from the ^- Crown applies to this,

which is an analogous case. When a body, whether

corporate or not, is created by the Legislature for pub-
lic purposes, and the statutory powers of that body are

usurped, we should require the intervention of the At-

torney-General
"

(n).
In refusing an information for making a private rab-

bit-warren, Lord Hardwicke said: "We do grant these

informations for public usurpations on the Crown, but

never for private usurpations of franchises
;
but the

way is to apply to the Attorney-General in such cases.

So I remember my Lord Barrington's case, when I was

Attorney-General, who had set up a fair, and the Court

(i) R. v. White, 5 A. & E. 613.

(*) See also Lloyd r. Reg., 31 L. J. Q. B. 209.

(I)
R. r. Jones, 8 L. T. N. S. 503.

(m) 9 B. & S. 928, note (a). (n) Id. 929.
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was applied to for one of those informations, but refused

it, and directed an application to the Attorney- General,
and they did accordingly, (sic) and I granted it; but I
would not by this be understood to give an opinion that a

quo icarranto lies for this, as if it was a free warren "
(o).

It is doubtful whether a private relator could obtain
a quo warranto information for the holding of a fair (p).
The most famous historic instances of quo icarranto

informations filed ex officio by the Attorney-General are
those filed in the reign of Charles II. against the vari-

ous corporations of the country which were obnoxious
to the Crown, beginning with the City of London.
Two misdemeanors were alleged against the corporation
of the city, viz: (1), the imposition, by virtue of an ordi-

nance or bye-law, of certain tolls on goods brought into

the city markets, and (2) their petition to the king for

the summoning of parliament and the publication of

the petition throughout the country: and a judgment
of forfeiture was obtained from the King's Bench. This
was followed by similar judgments obtained in numerous
other cases from the judges of assize. The notorious

Jeffreys in particular
" made all the charters, like the

walls of Jericho, fall down before him, arid returned

laden with surrenders, the spoils of towns "
(q). No

less than eighty-one quo icarranto informations are said

to have been filed against municipal corporations during
the reigns of Charles II. and James II.

The judgment against the corporation of the City of

London was reversed as illegal and arbitrary, by 2 \V.

& M. c. 8 (sess. 1) B. 2, ^f and it was declared [^120]
and enacted (s. 3) that the mayor and commonalty and
citizens should forever after continue a body corporate
and without any seizure or forejudger of their fran-

chises, liberties, or privileges on pretence of any for-

feiture or misdemeanor (r).

(o) Ibbotson's case, Cas. temp. Hardwicke, 261.

(p) See K'. r. Marsden, 3 Burr. 1812.

(q) North, Kxamen. 626.

(r)
" In America it is believed that no instances can be found

where the charter or franchises of a municipal corporation have
been forfeited or seized upon proceedings in </"" imm/M/o, on ac-

count of misconduct of corporate officers. The privileges and
franchises granted by charters to municipal bodies, under the

American system, arc deemed rather for the benefit of the people
Of the municipality than for its officers or for the cor|>oratio!i as

such. 1 fence the Courts will not permit usurpation* on tin- part
of municipal otlicers, or contests between such olliccrs. as to their

relative functions and
]
lowers to be used as the foundation for

proceedings in (/no mirnuiio to forfeit the franchises of the muni-

cipality." (High, g 680).
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Geueral rule. THE procedure by quo warranto information is appro-

priate wherever there has been an usurpation of any
office, whether created by charter alone or by the Crown
with the consent of Parliament; provided the office be
of a public nature and a substantive office, not merely
the function or employment of a deputy or servant held

at the will and pleasure of others (a).

Before the case of Darley v. The Queen (b) there had
been a conflict of judicial opinion on the question
whether an information in the nature of a quo warranto
would lie for the usurpation of an office not created by
charter but by Act of Parliament. The House of Lords
in that case adopted the opinion of the judges deliv-

ered through Tindal, C. J., viz., that there is no differ-

ence between an office created by charter and one created

by Act of Parliament: in both cases the assent of the

Sovereign is necessary; and whether this is given by
charter or by assent to an Act of Parliament passed
by both branches of the Legislature is altogether im-

material (c).
The rule, as previously understood, was that quo

warranto was not the remedy unless there was an usur-

pation actually upon the Crown. This has now been

altered, and a rule of much less definite character,
and one more difficult of appplication, has been sub-

stituted (d).

[ if 122 ] ^ The procedure has been most frequently

(a) Per Tindal, C. J., in Darley v. The Queen, 12 Cl. & F. 541,
542.

(b) Ubi supra.

(c) Per Lord Lyndhurst, p. 543.

(d) See per Coleridge, J., in K. v. Guardians of St. Martin's,
17 Q. B. 162.
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employed to determine disputed questions of right to

municipal offices and franchises.

It may also be had recourse to in cases of non-user
or long neglect of a franchise, or mis-user or abuse of
it ()
The grant or refusal of a quo warranto information Grant or

is in the discretion of the Court In exercising this refusal dis-

discretion regard will be had to the circumstances of cnjtionary.

each particular case. "
It would be very grievious,"

said Lord Mansfield (/), "if the information should

go of course; and it would be a breach of trust in the .

Court to grant it as of course. On the contrary, the
Court are to exercise a sound discretion upon the par-
ticular circumstances of every case "

(g).
The distinction between the class of cases in which Distinction

the appropriate remedy is by quo icarranto, and that in between //*

which the procedure by mandamus is to bo adopted,
1l'<irr nt<> <!

cannot be too clearly kept in mind.
Wherever the office is full de facto, the proper method

of proceeding is by qiio warranto to oust the occupant,
if he is not in possession dejure. And the office is full

de facto though the election to it was illegal, provided
it was a real and not merely a colourable election. If,

on the other hand, the election was merely colourable,
so as to be really no election at all, it does not confer
even a de facto possession; and the remedy of the per-
son ousted by it is not quo warranto, but mandamus (h).

" We may assume," said Wightman, J., in Frost v.

Mayor of Chester (i), "that the office is not full de

jure ; and for the purpose of the present argument we

may assume that the election has been holden in a way
not warranted by law, and is therefore bad, and such as

could not be supported on quo warranto. But the office

is not the less full de facto, and the p^rty elected has

been -fa admitted. I think, therefore, that a
[ ^ 123 ]

plenarty has been shown, and that the question can be

tried only by quo icarranto."

(e) 3 Bl. C. 17. In an old case, the procedure was adopted to

try the right of the Master and Wardens of Trinity House to

take sand in the Thames for ballast under a grant from the Crown.
See Reg. v. Trinity House, Sid. 86.

(/) R. v. Wardroper, 4 Burr. 1964.

(<7) See also R. v. Dawes, 4 Burr. 2022, and per I,ord Kenyon,
C. J., in R. /-. Sar-ent, 5 T. R. 407; R. r. 1'an v. (i A. &. E. 810.

(h) See R. v. Mayor of Colchester, 2 T. R. 259; R. r. Mayor of

York, 4 T. R. 099
; R. n Bankes, 3 Burr. 1454

;
R. r. Mayor of

Oxford, 6 A. & E. 349; Frost e. Mayor of Chester, 5 E. & B. 531;
R. r. Mayor of Winchester, 7 A. & E. 215; R. r. Mayor of Leeds,
11 A. & E. 512; R. v. Ricketts, 3 N. & P. 151.

(i) 5 E. &. B. 539; 25 L. J. Q. B. 61.
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The distinction will be further exemplified when
dealing with "

Mandamus," post.

What are The following have been held to be public offices

public offices within the general rule stated at the beginning of this
within the

chapter: that of judge of county courts (fc); that of

mayor, or alderman (I) ; that of justice of the peace of a

borough (m), or of a liberty, lordship, or manor (n);
recorder (o) ; coroner, whether of a borough or couny (p) ;

sheriff of a borough (q); bailiff of a borough, although
not a corporate office (r), or bailiff of a borough and manor,
being as such prescriptive officer of the court leet(s), or

bailiff of a ville (t); town councillor (u); portreeve of

a borough and manor, who, as such, was returning of-

ficer of the borough (x) ; bridge master of a borough (y) ;

master and councillor, commonalty stewards, or assistant

of a borough (z); constable of a borough (a), town-

ship (6), or parish (c); chief constable of hundred (d),

or wapentake (e) ; governor, and also bailiff of the Com-

[ -^ 124] pany of Conservators of the -fa Great Level
of the Fens (/); bailiff of a court leet (gr); steward of

(k) R. v. Parham, 13 Q. B. 858.

(I) R. v. McGowan, 11 A. & E. 869; Lloyd r. The Queen, 31

L. J. Q. B. 209; R. v. Bradley, 3 E. & E. 634; R. v. Dixon, 15 Q.
B. 33; R. v. Harvey, 3 Q. B. 475.

(m) R. v. Patteson, 4 B. & Ad. 9; R. v.
,
2 Camp. 363.

(n) R. v. Mashiter, 6 A. & El. 153.

(o) Tucker v. R. 1 Bro. Parly. Cas. 304 (turning on a point of
ancient pleading); R. v. Mayor of Colchester, 2 T. R/259; R. v.

Sundys, 2 Barnard. 301; R. v. Marshall, 2 Chitt. 370.

(p) R. v. Grimshaw, 10 Q. B. 747; R. v. Taylor, 11 A. & E.

949: R. v. Sayer, 5 T. R. 376, note; R. v. Diplock, 10 B. & S. 174;
L. R. 4 Q. B. 549.

(5) R. v. Whitwell, 5 T. R. 85.

(r) R. w. Highmore, 5 B. & Aid. 771; R. v. Sargent, 5 T. R.

466; R. v. McKay, 4 B. & C. 351; R. v. Duke of Richmond, 6 T.

R. 560.

(s) R. v. Bingham, 2 East, 308.

(t) R. r. Boyles, 2 Str. 836; 2 Lord Raym. 1559; R. r. Thomp-
son, 5 T. R. 376, note.

(w) See for modern examples, R. v. Ireland, L. R. 3 Q. B. 130;
R. 'v. Oldham, 10 B. & S. 193; R. v. Owens, 2 E. & E. 86; R. v.

Tart, 1 E. & E. 618; R. v. Francis, 18 Q. B. 526; R. v. Ham-
mond. 17 Q. B. 772; R. v. Coward, 16 Q. B. 819.

(a;) R. v. Mein, 3 T. R. 596; see also R. v. Richards, 9 East,
469.

(y) R. r. 'Dowries, 1 T. R. 453.

(z) 2 Gude, 278; 6 Went. 81; 2 Gude, 255.

(o) R. v. Wallis, 5 T. R. 375, 376, note.

(5) R. v. Lane, 5 B. & A. 488; R. v. Booth, 12 Q. B. 884.

(c) R. v. Goudge, 2 Str. 1213.

(d) R. v. Ragsdale and Baynes, 5 T. R, 376, note.

(e) R. v. Watkinson, 10 A. & E. 288.

(/) R. v. Bedford and Others, 1 Barnard. 242.

(g) R. v. Bingham, 2 East, 308.
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a court leet (h); chief clerk or deputy clerk of a court
leet (*'); registrar and clerk of a court of requests (&);
clerk of a county court (Z); high bailiff of a county
court (m); gaoler or governor of a borough gaol (n);
freeman (o), or burgess (p), or free burgess (q), or

capital burgess (r), or person claiming to vote by virtue

of a burgage tenement (s); member of a local govern-
ment board (); a commissioner under a local improve-
ment Act (w); conservator of a fishery district (a?);
member of a school board (y); member of the General
Council of Medical Education under 21 & 22 Viet. c.

90 (z); clerk of the 'peace (a); clerk to the board of

guardians of a union (6) and superintendent registrar
of a union (c); vestry clerk of a parish or township (d);
master of a city company, as that of Merchant Taylors'

Company (e), or the Coopers' Company (/), or the

Patten Makers' Company (g); also master of .the Com-

pany of Tailors at Lichfield (/i); assistant of the Sad-

dlers,' Company (i) ;
treasurer of the public money of the

(h) R. v. Hulston, 1 Str. 621.

(i) K. r. Aythrop, 2 Lord Keny. 17.

(*) R. v. Hall, 1 B. & C. 237.

m R. v. Owen, 15 Q. B. 476: 19 L. J. Q. B. 490; R. r. Edye,
12 Q. B. 936.

(m) R. v. Dyer, 13 Q. B. 851.

(n) R. v. Lancaster, 10 Q. B. 962.

(o) R. v. Dawes, 4 Burr. 2022; R. v. Pepper, 7 A. & E. 745; R.

r. Hill, 5 T. R. 376, note.

(p) R. B. Parkyn, 1 B. & Ad. 690; R. v. Warlow, 2 M. & S.

75; R. v. Knight, 4 T. R. 419; R. v. Hudson, 20 L. J. Q. B. 219.

(q) R. v. Slythe, 6 B. & C. 240; R. v. Bond, 2 T. R. 767; R. r.

Tate, 4 East, 337.

(r) R. v. Benney, 2 B. & A. 684; R. 7;. Lawrence, 2 Chitt. 371;
R. v. Trelawney, 3 Burr. 1615; R. v. Bond, 6 D. & R. 333.

(s]
See Horsham Case in note to 3 T. R. 599.

'

(t) R. v. Backhouse, 7 B. & S. 911; 13 W. R. 846; R. v. Rip-

pun. :$4 L. J. N. S. 444; R. v. Ward, L. R. 1 Q. B. 210; R. v.

Collins, L. R. 1 Q. B. D. 336; 2 Q. B. D. 30; R. v. Morgan, L. R.

7 Q. B. 26; R. v. Cooban, 56 L. J. M. C. 33.

(u) R. v. Eddowes, 1 E. & E. 330.

(x) Power v. Lucas, 11 Ir. Rep. C. L. 44.

(y) R. v. Tin-mine, L. R. 4 Q. B. D. 79.

(] R. v. Storrar, 2 E. & E. 133.

(<i) R. r. I lay ward, 2 B. & S. 585; R. v. Rnssell, 10 B. & S. 91.

(b) R. r. St. Martin's-in-the-Fields, 17 Q. B. 149; 20 L. J. Q.
B. 423; R. r. Griffiths, 17 Q. B. 164.

(c) R. v. Acason, 2 B. & S. 795.

d) R. w. Kirby, 1 B. & S. 647.

e) R. r. Atwood, 4 B. & Ad. 481.

/) 6 Went. Prec. 63.

ffi R. v. Bunislead, 2 B. & Ad. 699.

(*) K. v. Wnkdin, 1 B. & Ad. 50.

(j) R. v. Fisher, 4 B. & S. 575.
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[^ 125] ^ county of the city of Dublin (fc); commis-
sioners for paving the town of Taunton, under an Act of 9

Geo. 3, empowering them to impose rates and taxes on tho

inhabitants (1). In tho case of tnistees under a pri-
vate Act for enlarging and regulating the port of

Whitehaven, an information was granted on the broad

ground that, where any new jurisdiction or a public
trust was exercised without authority, informations had

constantly been granted (m).
Member of Burial Board. Whether a member of a

burial board comes within tho rule was incidentally con-

sidered in R. v. Overseers of South Weald (n) ;
but it

was unnecessary to decide the question.
Poor Law Guardians. As to poor-law guardians,

judicial opinion has fluctuated. In an anonymous case,

referred to in R. v. Beedle (o), a quo ivarranto informa-

tion was granted against a party claiming to act as

guardian of the poor in Exeter, under 28 Geo. 3, c. 7b*.

But in the subsequent case of R. v. Ramsden (p) the

Court discharged a rule which had been granted against
certain governors and directors of the poor of the parish
of St. Andrew, Holborri; Littledale and Patteson, JJ..

being of the opinion that the information did not lie
;

Lord Denman entertaining much doubt. The question
came again to be considered in R. v. Carpenter (q),
when the Court felt bound by its previous decision in

R. v. Ramsden. The same thing happened in the mat-

ter of Aston Union (r). But the authority of these

cases was, in the opinion of Patteson, J. (s), shaken by
the decision of the House of Lords in the case ot Darley
v. The Queen (t). And more recently, in R. v. Hamp-
ton (u), the Court (Cockburn, C.J., Mellor, Lush, and

Shee, JJ.
)
held that a quo warranto does now lie for

the office of guardian of the poor.

Cockburn, C. J., after referring to Darley v. The Queen,
which must now be taken to be the starting point in

considering whether any office is within the scope of

a quo icarranto information, said: "First, the office

of guardian of the poor is created by statute, and,

[^ 126] -jf seeing that the Crown is an assenting party
to every Act of Parliament, it so far emanates from

(*) Darley r. The Queen. 12 C. & F. 520.

U) R. v. Badcock, cited 6 East. 359.

(0 R. f. Nicholson, 1 Str. 299.

(n) 5 B. & S. 407. (o) 3 A. & E. 476. (p) 3 A. & E. 456.

(q) 1 X. & P. 773. (r) 6 A. & E. 784.

(s) R. r. Guardians of St. Martin, 17 Q. B. 161.

(t) Ubi supra.

(u) 6 B. &. S. 923. See also R. r. Rawlins, L. R. 14 Q. B. D. 325.
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the Crown. Secondly, it is an office of a public nature,
inasmuch as the management of the poor is a matter of

public interest, so far as the large districts created for

the purposes of the poor law are concerned. The third

question is whether it is an office of a permanent char-

acter. That term is applied to an office (sic) in con-

tradistinction to one from which a person is removable
at pleasure. And in the cases on this point the criterion

has always been whether the person was removable at

pleasure, whatever the period of the office might be.

\Vas, then, this an office of such a nature that the guard-
ian, during the continuance of the office, though ap-

pointed only for a year, is not removable at the pleasure
of any one? The board of guardians is a permanent
body, and though part goes out of office every year, and
is renewed de anno in annum, yet. unless in case of

gross misbehaviour, there is no power to remove them."
The power given to the Poor Law Board by s. 8 of 5

& 6 Viet. c. 57, to inquire into the validity of the elec-

tion of a guardian was held not to take away the juris-

diction of the Court, though, as remarked by Mellor, J.,

in his judgment, if that board was dealing with the

question, the Court in the exercise of its discretion might
refuse a writ of quo warranto.

Informations have also been granted for holding a other
court of record within a charter borough, and presiding franchises,

therein in the absence of the bailiffs, defendant not be

ing one of them (a?); and for holding a court leet after

long disuser, without shewing a title from the original

grantor (y), the Court thinking, in the latter case, that

there was ground for suspecting a defect in title, and

that the matter should therefore be tried by a jury; also

for setting up a new office (bailiff of a ville) relating to

the administration of public justice (z): and for claim-

ing to return elisors of a borough or manor (a).
In Coke's Entries we find instances of quo icarranto

informations for usurping the franchises of a court leet,

borough court, election of bailiffs, holding a market and

taking tolls (p. 527), or a fair (p. 544); for claim to

waifs, estrays, and the goods of felons -fa (pp. [ ^ 127]

528, 544, 549); for a claim of correction of others, as

to have the assize of bread and beer, weights and meas-

ures (ib. also p. 551); to have a prison, power of arresting,

&c (p. 528), and to punish forpstallers, regraters, and

(x] K. v. Williams, 1 Bnrr. 402.
' I,', r. liriclir,,, 1 W. Bl. 46.

(z) K. . Boyles, 2 Sir. 836.

(a) R. v. Hawkins, 5 T. K. 376, note.
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Offices not
within the

general rule.

ingrossers (ib), a claim of fines and amerciaments, &c.

(pp. 551, 561); of a park, warren, &c. (p. 561); a claim

of exemption from the government of the mayor, justices,

&c., (p. 528).
A quo icarrctnto would also lie for a claim to wreck

of the sea (6).
A rule was .granted against a person for claiming an

exclusive ferry over the Thames at a particular place;
but it was discharged on its being shewn that he only
took money of passengers, and set up no exclusive

right (c).
In an old case (temp. 10 Will. 3) an information

was granted against the mayor and aldermen of Hert-

ford to shew by what authority they admitted persons
to be freemen of the corporation who did not inhabit in

the borough (d), a case much commented on without

approval in the later case of R. v. Marsden (e), in

which Lord Mansfield thus speaks of it: "That case

goes upon the supposition that there was no other way
to try it, nor to redress the parties concerned. So does

the case in Strange, i.e. R. v. Reynell
"

(/). .

The cases which have been held not to come within

the general rule mentioned at tlie beginning of this

chapter will now be noticed; but in dealing with them
we should bear in mind the remark of Tindal, C.J., in

Darley v. The Queen (g), that " the cases iii which there

has been a refusal to allow an information to be filed

are not necessarily authorities against the validity of an
information when filed,because in the cases of refusal the

Courts may have proceeded on the ground that the cir-

cumstances were not such as to call for their interfer-

ence."

Overseers and Churchivardens. Overseers have been
held not to come within the rule (/t), on the ground
[ ^ 128] that their functions are ^merely tempo-
rary (i); also churchwardens (fc), and the steward of

(6) 2 Roll. Abr. 205.

(c) R. v. Reynell, 2 Str. 1161. Whether an information can
in such a case be obtained by a private relator is questioned in

R. i-. Marsden, 3 Burr. 1816.

(d) R. v. Hertford, 1 Salk. 376.

(e) 3 Burr. 1812, 1818.

(/) Ubi supra. See the cases cited from The Times, post, p.
221.

(g) 12 C. & F. 538.

(h) See per Patteson, J., in R. v. Carpenter, 1 N. & P. 774; R.
v. Dawbeny, 2 Str. 1196.

() Per Tindal, C.J., 12 C. & F. 539.

(ft) R. r. Shepherd, 4 T. R. 381; R. r. Dawbeny. 2 Str. 1196;
E. 0. Birmingham, 7 A. & E. 254; Re Barlow, 30 L. J. Q. B. 271.
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a court baron, that being (unlike a court leet) only a

private right and no court of record (Z).

Town Clerk. In some old cases before the Munici-

pal Corporation Act, 1835, when the right of appoint-

ing to the office of town clerk was in a select body, it

was held that a quo warranto would lie in the case of

'a town clerk or clerk of the peace of a borough (m);
but since that statute, s. 102 of which made the clerk

removable at the pleasure of the justices (reproduced
by s. 159 of the Municipal Corporations Act, 1882, 45
& 46 Viet. c. 50), it has been held that a quo warranto
will not lie for the office (n).

Clerk to a Local Government Board or School Board.
The clerk to a local government board is in a similar

position, as every officer or servant of the board is re-

movable at the board's pleasure (o). Cockburn, C.J.,
considered an application for a quo ivarranto in a case

of this kind to be an abuse of the process of the

Court (p).
The same reasoning would appear to apply to the

clerk to a school board (g).
Sexton. The question whether a quo warranto in-

formation would lie in the case of a sexton was inci-

dentally considered in one case (r), but it was unneces-

sary to decide the point. The Court, however, pointed
oiit that there was another mode of trying the right, viz.,

by withholding his fees, or by paying them and bringing
an action against the sexton to recover the amount.

Other Offices. It has also been held that a quo war-

ranto would not lie in the case of the clerk of the Com-
missioners of Land Tax (s); an assistant overseer ap-

pointed by the inhabitants in vestry assembled, under

59 Geo. 3, c. 12, s. 7, whose appointment the vestry
could revoke by calling another meeting (t); a district

registrar of births and deaths, the office being held at

the pleasure ^ of the Registrar General (tt); [ if 129 ]

registrar of the Bedford Level Corporation (u); com-

(0 R. v. Hulston, 1 Str. 621.

(m) R. v. Lloyd, 2 Barn. 310; R. v. Davies, 1 M. & R. 538; Re

Harris, 6 A. & E. 183.

(//') K'. r. Fox, 8 E. & B. 939; see also Ex parte Sandys, 4 B. &
Ad. 863.

(o) Ex parte Richards, L. R. 3 Q. B. D. 368; 47 L. J. Q. B. 498.

(p) lit. Sec also /> iittrtr lii.-liards, 38 L. T. N. S. 684.

((]) Hoc Bradley r. Sylvester. :_>.-> L. T. N. S. 459.

(r) R. v. Stoke Dam'arel, 5 A. & E. 584.

() R. v. Thatcher, 1 D. & Ry. 426.

(0 R. r. Simpson, 1!) W. R. 73.

(/M l-:.i- /i/i rtr I'arrv. Times, 25 May, 1887.

(v) R. r. Bedford 'Level, East, 356, 367.
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mitteeman of tho Licensed Victuallers' Association, a

society having a charter from the Crown, but still of a

purely eleemosynary character (x); a county treasurer,
who is the mere servant of the justices in England (y);

a person who sets up a rabbit warren of a private na-

ture (z); and generally all cases of usurpation of fran-

chises of a merely private nature not connected with

public government (a).
Fair. The Court will not grant an information for

promoting and encouraging the holding of a fair; and
it is doubtful whether it will grant one against the per-
son who actually holds the fair (6).

Court Leet. An information has been refused in the

case of a person holding a court leet in a manor within
a hundred where a court was also held; tbe Court con-

sidering that a private right alone was in question, and
one which could be tried in a civil action (c).

Private Corporation. A quo icarranto information

will not be granted in the case of a private corporation.
R. v. Mousley (d) was the case of a hospital and

school supported by funds left by will in 1856, for which
a charter was subsequently obtained from the Crown,
according to the will of the founder. The Crown, how-

ever, by the charter neither added anything to the

foundation, nor reserved to itself any ccntrol over it.

An Act of Parliament was passed in modern times ex-

tending the foundation, and making some alterations

which by circumstances had become desirable, but
neither creating a new corporation, conferring any juris-
diction of a public nature, or enjoining any duty of a

like sort. The Court was clearly of opinion that a quo
warranto was not applicable to such a case, and dis-

charged a rule which had been granted (e).

(x) Expartc Smith, 8 L. T. N. S. 458.

(y) R. v. Justices of Herefordshire, 1 Chitt. 700. The distinc-

tion between this case and that of the treasurer for the county of

the city of Dublin is pointed out by Tindal, C.J., in Darley v.

The Queen, 12 C. & F. 542.

(z) R. v. Lowther, 1 Str. 637; Ibbotson's Case, Cases temp.
Hardwicke, 261.

(a) Per Bayley, J., R. v. Ogden, 10 B & C. 233.

(6) R. v. Marsden, 3 Burr. 1812.

(c) R. v. Cann, Andr. 14.

(d) 8 Q. B. 946.

(e) The American law in this respect differs from the English." The propriety of an information in the nature of a quo war-
ranto as a remedy for an unlawful usurpation of an office in a

merely private corporation, was formerly involved in some doubt,
but the question may now be regarded as settled in this country.
This species of remedy being generally employed in England in

cases of public or municipal corporations, the English precedents
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^ The Court dealt similary with an appli- [ ^ 130]
cation to question the election of a committeeman of
the Society of Licensed Victuallers^ which, though in-

corporated, is a society of a purely eleemosynary char-
acter (/).

Fellow of a College. In R. v. Gregory (g) the case
of a fellow of a college (at one of the universities),
where there was no visitor, came before the Court The
case has been regarded (h) as deciding that a quo war-
ranto will not lie; but a careful study of the report does
not justify such a conclusion. It was objected, on

argument against the rule which had been granted, that
the statute of 9 Anne, c. 20, did not give authority to

grant informations with regard to college offices, that

colleges are for private education only, and that a fel-

lowship could not be called a royal franchise. It was

unnecessary to decide the point, as the Court discharg-
ed the rule on the merits, being of opinion that the
defendant had been duly elected. But, in delivering
the judgment of the Court, Lord Mansfield said :

"As to this mode by information, the objection to it

is -^ strong, that no such information can be [ ^ 131 ]

filed here under the statute 9 Anne and that all other
informations ought to be filed by the Attorney-General;
but those informations did exist before the statute of
Anne (i) . . . If a person shew here a grievance, which
wants to be remedied, this Court will find a remedy.

arc inapplicable to this particular question, and its solution must
be referred to the more general principles underlying the juris-
diction in question. Tested by these principles, an intrusion
into an office of a merely private corporation may, in this coun-

try, be corrected by information with the same propriety as in

cases of public or municipal corporations, since there is in both
ascs an unfounded claim to exercise a corporate franchise amount-
ing to an usurpation of the privileges granted by the State. In-

deed, the intrusion into a corporate office created for the govern-
ment and exercise 1 of the franchise cannot in principle be dis-

tinguished from an usurpation of the franchise itself. And it

would seem to be true generally that wherever a charter has
been granted, and the right to exercise an office under that charter

is questioned, the Court may, in its discretion, permit an inlo-m-

ation to be filed, as in the case of trustees in a church cor|ora-
tion, or president and directors of an insurance company."
i High. % (;.">:!). The procedure in America is applied to ca-.es <>f

railway companies, banking companies, river improvement com-

panies, &c. The case of ministers of religious corporations
seems an except ion (Ib., \ (><;.">).

(/) Expartc Smith, 8 L. T. N. S. 458.

(g) 4 T. K. 240, note. Easter, 12 Geo. 3.

(h) It is so treated arguendo in R. v. St. Catherine's Hall, 4 T.

R. 242; and by Cole (on Informations), p. 165.

(t) Vide ante, pp. 112, 113.
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A mandamus, or an action brought by a fellow appoint-
ed by the master ill right of a lapse, might have answer-
ed the same purpose

"
; language which seems rather

to imply that in his opinion the proceeding by quo
warranto was also open to the parties.

Part of the reasoning, however, on which the opin-
ion of Lord Mansfield was based, viz., that the foun-

dation was not a charity but a corporation, and that the

power of superintending did not go to the king as vis-

itor, but devolved on him to be exercised in the King's
Bench, was expressly dissented from by the considered

judgment of the Court in the subsequent case of R. v.

St. Catherine's Hall (k). In this case the Court con-

sidered the foundation to be of an eleemosynary char-

acter, and that the right of visitation (in' the absence
of any special visitor) devolved upon the king, to be
exercised by him, not in his Court of King's Bench,
but by the Court of Chancery acting under the author-

ity of the Great Seal (I).
. And this, it is submitted, is

the correct view.

Mere claim A. mere claim to an office or other franchise, without
without user actual user, is not sufficient to ground an application
not sufficient. for a quo warranto. " No instance has been produced,"

says Buller, J. (TO), "where the Court have granted an
information in nature of quo warranto where the party

against whom it was applied for has not been in the
actual possession of the office."

The fact that the defendant, who had been elected to

an office, had tendered himself to be sworn in (the
oath not being administered to him), was held not suffi-

cient (n).
Neither will the possibility of a new claim being

made with success, after a former unsuccessful one, be

enough (o).

[ ^f 132] ^ The mere fact of allowing one's name to

continue on the burgess list, after notice of objection,
is no ground for an information (p).

Though a mere claim to be sworn ia is not a suffi-

cient user, a swearing in bad in law was held sufficient

(it) 2 T. R. 243, 244.

(I) "In general, corporate bodies which respect the public
police of the country, and the administration of justice, are bet-

ter regulated under the superintendence of this Court than of the
Court of Chancery ;

but it is otherwise with eleemosynary foun-
dations in general." Per Lord Kenyon, t'6. 244.

m) R. v. Whitewell. 5 T. R. 85.

n) Ib.

o) R. v. Pepper, 7 A. & E. 749, per Lord Denman.
(p)Re Armstrong, 25 L. J. B. Q. 238.
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, where the defendant thought it a good one at the time
he took the oath (q).

It has been held in a very recent case (r) that the

making and subscribing a declaration of office as town
councillor (under s. 35 of the Municipal Corporations
Act, 1882), by a person who had not the majority of

votes, did not amount to a de facto possession of the
office.

If actual user is proved" (as, in the case of a town

councillor, by shewing his acting as such), it is unnec-

essary to shew a formal acceptance (s).
Wherever there is such a user as to make the office de

facto full, a quo warranto information is the appro-

priate mode of challenging the title to it, and not a

mandamus (t).

Exceeding jurisdiction. The procedure by quo war- Where pro-
ranto is not the mode by which a person exercising an cedure by
office can be prevented from doing something which the ?" ^arranto

nature of his office does not enable him to do. This appro

must be accomplished in suitable cases by injunction,
or in case of judicial offices, by prohibition.
Where one set of justices granted alehouse licenses

which another set of justices claimed the exclusive right
of granting, the Court refused to the latter .justices a

rule for a quo warranto information against the former,

holding that this was not the proper process for trying
the right (u).

Refusing to undertake office. Neither is the proce-
dure appropriate in the case of a wrongful refusal to

undertake the duties of an office, e.g., that of common
councilman (x).

Where proceeding is judicial and not ministerial.

If there is any person appointed by law to discharge,
at the election to an -^office, any functions

[ + 133]
of a judicial character with respect to it, an erroneous

decision of such person in that character cannot be

questioned by quo icarranto. It is otherwise as to any
acts of a merely ministerial and not of a judicial nature.

In R. v. Andrews (y) the election of defendant as

(q) R. v. Tate, 4 East, 337.

(r) R. r. Bangor, L. R. 18 Q. B. D. 349.

(s) R. r. Qiuiyle, 11 A. & E. 508.

(t) R. c. Mayor of Oxford, 6 A. & E. 349; R. v. Mayor of Win-

chester, 7 A. & E. 215. See and distinguish R. v. Mayor of York,
4 T. K. <;<i<> i where the office was not full de facto of either party),
and R. v. Mayor of Leeds, 11 A. & E. 512.

(u) R. v. Justices of Durham, 2 L. T. N. S. 372.

(*) R. v. Hungerford, 11 Mod. 142.

(y) L. R. 2 Q. B. D. 30.
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member of a school board was held invalid, on the

ground that the chairman had by mistake (1) put down
votes to one candidate which had really been given to

another, and (2) had omitted to reckon some votes

altogether. The casting up of the votes being merely
ministerial, the chairman's certificate on the subject
was held impeachable; but as to a third class of votes,
which he held to be valid, though they were really in-

valid, the Court held his act to be (under 11 & 12 Viet.

c. 93, s. 27) judicial, and therefore final, where no ap-

peal was given by statute (z).
Where a clerk of the peace was removed from his

office by quarter sessions for alleged wilful disobedi-

ence, Cockburn, C.J.,said: "We cannot go behind the

judgment of the quarter sessions and inquire whether
the relator was properly removed, the quarter sessions

having ^
acted within their jurisdiction, and according

to the requirements of justice. Even if there were a

failure, of any of the essentials 'of justice, this proceed-

ing (i.e. by quo icarrq/nto) could not be the proper
remedy" (a).

So also where it was sought to question the validity
of votes given at the election of a coroner, a plea set-

ting forth the holding of an election by the sheriff in

due form, the declaration of the poll by him, and the

proclamation of the defendant duly elected by a ma-

jority of votes, was held a complete answer to the in-

formation (b).

"I entertain no doubt," said Cockburn, C.J., "that
the sheriff in holding the county court for the election

of coroner, and taking the poll of valid electors and

determining which of the candidates is chosen, is exer-

cising functions of a judicial character. He is the

[^- 134] ^ judge of the Court; and, under the old

system and under the old statutes, part of the business

was to take a scrutiny in the course of the election;

and when any vote was disputed, very much in the same

way as under the old system of election of members of

Parliament, it was the practice while the election was

going on for the sheriff to inquire into the validity of

votes judicially, and a judgment was pronounced in the

(z) R. v. Cross, 19 L. T. 35, was a decision to a like effect of

Lord Campbell at Nisi Prius. See also R. v. Collins, 23 W. R.

325.

(o).R. v. Russell, 10 B. & S. 91, 118. Cockburn, C.J., added:
"It may be that on a certiorari to bring up the proceedings of

the quarter sessions, advantage might be taken of such a failure:

of this, however, I have doubts." Ib. 118.

(b) R. v. Diplock, L. R. 4 Q. B. 549.
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matter, and the vote admitted or rejected according to

the result of the inquiry. We have also the high au-

thority of Lord Coke that the sheriff exercises judicial
functions (c). I take it to be clear that when a scrutiny
of this kind is practically abolished, it could not have
been intended that there should be an appeal in a quo
warranto to this court. ... I am very far from say-

ing that there may not be cases in which a quo warranto
information would lie as to the office of coroner: as

where the candidate elected was personally disqualified,
or where the election might not have been properly
conducted. But when the object is simply a scrutiny
into the validity of the votes, I think we are precluded

by the statement in the plea that the sheriff has duly
held the court and proclaimed the defendant elected by
a majority" (d).

(c) 2 Inst. 175.

(d) L. B. 4 Q. B. 552, 553.

11 INFORMATION.
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AT first, it would seem that it was never too late to at-

tack the usurpation of a franchise.

In the time of Lord Mansfield (1767) the Court laid

down the rule that, after twenty years of quiet and un-
disturbed possession of any office or franchise, they
would not listen to an application for a quo warranto

against the occupant (a).

Experience showing that this period was too long,
the Court in the time of Lord Kenyon (1791), by a

general rule, resolved in future to limit their own dis-

cretion in granting applications of this nature to six

years, beyond which time they would not under any cir-

cumstances suffer a party who had been so long in pos-
session of his franchise to be disturbed.

In the following year, 32 Geo. 3, c. 58, s. 1, enacted

[ ^ 136] that any if member or officer of any city, bor-

ough, or town corporate might plead to any quo war-
ranto information, even though tiled by His Majesty's

Attorney- General, the holding of his office for six years
or more before the exhibiting of the information (6).

(a) R. v. Da-wes, 4 Burr. 2022, followed in R. r. Bond, 2 T. R.

771. "The next thing which the Court took into their consider-

ation was the length of time within which they would grant in-

formations. It was customary never to refuse informations for

any length of time
;
but as the inconvenience and vexation of

this were plainly perceived, the Court were desirous to go by a
certain rule

;
and therefore, as the time was indefinite by the

common law, and fixed by no statute, they drew a line by an-

alogy to the Statute of Limitations in ejectments: they drew it

for twenty years. . . . But when the Court laid down the gen-
eral rule, they also said that it might be refused icithin twenty
years upon other circumstances, &c." Per Lord Mansfield, in

R. c. Stacey, 1 T. R. 2, 3. -

(6) See on these last words R. v. Brooks, 8 B. & C. 320.
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The whole of this Act was repealed by the Municipal
Corporations Act, 1882, s. 5 (Sched. I., Part 2), as to

all boroughs within the latter Act.

By the last mentioned Act, s. 225 (reproducing 7

Wm. 4 and 1 Viet. c. 78, s. 23),
" an application for an

information in the nature of a quo warranto against

any person claiming to hold a corporate office, shall not
be made after the expiration of twelve months from the
time when he became disqualified after election "; and,

by the interpretation clause,
"
corporate office

" means
the office of mayor, alderman, councillor, elective audi-

tor or revising assessor (c): and s. 78 enacts that every
municipal election (that is, by s. 7, every election to a

corporate office) not called in question within twelve
months after the election, shall be deemed to have been
to all intents a good and valid election.

The effect of these provisions is not to make sufficient

an application at any time within the twelve months,
but only to provide that no application shall be made
after the expiration of that period. The Court in its

discretion will refuse an application within the twelve

months, if delayed too long.

Except in the case of a corporate office, the limit of

six years laid down by the rule of Court in Lord Ken-

yon's time is that which the Court adopts. And it has
been held, in cases where six years is the period of

limitation, that it is not sufficient that the order nisi

for an information has been granted within the six

years; it is also necessary that the information should be
filed within that period (d). Lord Denman alluded to a

case of this kind where, under peculiar ^-cir- [ ^ 137]

cumstances, leave was given conditionally to exhibit the

information on the day the rule nisi was granted (e).

Where a person was elected alderman in 1868, being
then duly qualified, ceased to occupy any house, etc.,

in 1873, and was in consequence struck off the new

burgess list in that year, but continued to act as alder-

man, an application for a quo ivarranto made within

(c) Sect. 7: The corresponding clause in the repealed enact-

ment (7 Wm. 4 and 1 Viet. c. 78) had the words "mayor, alder-

man, councillor, or lurgcss." It was questioned in R. v. Pepper,
7 A. & E. 745, whether "freemen " came within this enactment;
but it was unnecessary to decide the point.

(d) R. v. Harris, 11 A. & E. 518, 8 Dowl. 499. This case was

put in argument wholly on the statute of 32 Geo. 3, c. 58
;
but it

is questionable whether that statute was applicable to any office

other than municipal. See also R. r. Stokes, 2 M. & S. 71, and
Jx. i. Brooks, 8 B. & C. 320, cases decided under the same statute.

(e) 11 A. & E. 519.
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twelve months of bis being struck off the burgess roll,

but more than twelve months after ho had ceased to

occupy, was held to be too late (/ ).

Where the disqualification consists in being inter-

ested in a contract with the town council, so long
as the contract continues, the disqualification caused

by it arises de die in diem ; and, though no application
for a quo warranto can be made after the lapse of twelve

months from the cessation of the contract, an applica-
tion can be made at any time during its continuance (g).

It may be laid down as a general rule that, as to all

annual offices on which no title to any other depends,
the Court in the exercise of its discretion will refuse

a rule where the matter cannot be determined before

the year of office expires (h).

Where the defendant was put on the burgess roll

which came into operation on the 1st of November,
1866, not being at the time duly qualified to be on it,

and was elected town councillor in August, 1867, an

application on the 18th of November, 1867, for a quo
warranto on the ground that he was disqualified at the

time of election, not being then entitled to be on the

burgess list, was refused; partly, it would seem, on the

ground of delay, and partly because it was an attempt
to question his title to be on the burgess list through
this collateral proceeding (i).

[^ 138] -jf Where a burgess had voted at an election

of town councillors, not being at the time properly

qualified by residence, but no steps were taken against
him until within two days of his becoming qualified,
the rule nisi was discharged with costs (j ).

Derivative Many attacks on the holders of offices were, in for-

titles. mer days, grounded on the invalidity of the title of the

(/) Ex parte Birkbeck, L. R. 9 Q. B. 256 ; Blackburn, J.,

pointed out that the party still ran the risk of penalties if he
acted while disqualified.

(g) R. v. Francis, 18 Q. B. 526
;
21 L. J. Q. B. 304. As to the

lateness of the application in this case, Lord Campbell said that
if the relator had been a member of the council at the time the
contract was entered into, that might have been a ground for re-

fusing a quo warranto ; but he was not
;
and his mere knowledge

of the existence of the contract at that time was not a ground for

holding that he could not appear as a relator.

(li) R. v. Hodson, 4 Q. B. 648, n.
;
in which case the motion

was on the 26th of January for exercising, on the previous 6th of

November, the office of burgess of Lichfield. Cause was shewn
in Trinity Term, and the considered judgment of the Court dis-

charging the rule on the ground of delay, was delivered on the
9th June.

(i) Ex parte Hindmarch, L. R. 3 Q. B. 12.

(j) .Re Dunn, 10 Jur. 1095.
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persons who presided at the election, or who performed
some ministerial act in giving admission to the of-

fices (k).
A partial remedy was supplied by 32 Geo. 3, c. 58,

s. 3 (Z), which enacted that the title under any elec-

tion, nomination, swearing into office or admission,
should not be questioned on account of any defect in

the title of the person or persons electing, nominating,
swearing into office or admitting, provided these latter

had been de facto in exercise of their offices six years
previous to the filing of the information.
As to all corporate offices a more complete remedy

was provided by 7 Will. 4 and 1 Viet. c. 78 (ra) repro-
duced in sect. 42 of the Municipal Corporations Act,

1882, which enacts that " the acts and proceedings of a

person in possession of a corporate office and acting
therein, shall, notwithstanding his disqualification or
want of qualification, be as valid and effectual as if he
had been qualified.. An election of a person to a cor-

porate office shall not be liable to be questioned by
reason of a defect in the title of the person before whom
the election was had, if that person was then in actual

possession of or acting in the office giving the right to

preside at the election."

It was held in R. v. Stokes (n) that 32 Geo. 3, c. 5,

8. 3, did not apply where the defect was in the title of

the party himself to a former office, which formed in

part his qualification to that in question. At least, the

point was held so doubtful that, although the defend-
ant had exercised the office of town councillor for more
than six years*, the Court made absolute a rule for a

quo warranto information against him for exercising
the office of mayor, on account of a defect of title to

the former office. But, as observed by Lord Denham
in ^ a later case (o), no further proceedings [ -fa 139]
in the case are reported, nor could it be found, upon
inquiry, that the point ever came for final decision be-

fore the Court upon the record.

A similar point came before the Court in the subse-

quent case of R. v. Preece (p), where the validity of the

defendant's election as mayor was challenged on the

ground that he had not been well elected alderman,

(k) See R. v. Stacey, 1 T. "STl
;
R. v. Spearing, 1 T. R. 4, n.

(/) This statute is repealed only as to boroughs within the Mu-
nicipal Corporations Act, 1882. (45 & 46 Viet. c. 50, 8. 5.)

(m) Repealed by the Municipal Corporations Act, 1882, 8. 5.

M 2 M. & S. 71.

(o) R. v. Preece, 5 Q. B. 98
;
12 L. J. Q. B. 335.

(p) Ubi supra. .
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and that he had been elected mayor as such alderman;
the application for a quo warranto being made at a

time when, by statute, his right to the aldermanic of-

fice could not have been questioned. In discharging
the rule which had been granted, Lord Denman said:

"It seems to us highly objectionable that the title,

which has not been questioned and cannot be ques-
tioned, to the inferior office should be impeached at a

subsequent period, when the title to a higher office has
been built upon it; and that there is an absurdity in

ousting a mayor because he was not a good alderman,
who upon his ouster must immediately be remitted to

his office of alderman, and cannot be disturbed in it
"

(q).

The same principle was acted on in Ex parte Hind-
march (r), where, no steps having been taken to remove
a man from the burgess list, his right to be elected coun-

cillor was attacked on the ground that at the time of

election he was not entitled to be on the burgess list (s).

It is now provided by sect. 73 of the Municipal Cor-

porations Act, 1882, that "every municipal election

not called in question within twelve months after the

election, either by election petition or by information

in the nature of a quo warranto, shall be deemed to

have been to all intents a good and valid election."

Grounds for It is obvious that the grounds on which a person's
moving. title to an office is liable to an attack may be of very

various kinds.

140] ^ The following have been most usual:

(1.) Disqualification at time of Election. That at the

time of his election he was personally disqualified (t).

(q) Additional reasons for the judgment in this case were thus
stated by Lord Denman: " No inconvenience can result to others

from, the present mayor retaining his office, as the stat. 7 Win. 4

and 1 Viet. c. 78, s. 1, makes him a good presiding officer at all

corporate meetings for election of others at which the mayor
ought to preside. Nor could any benefit result from the rule be-

ing made absolute, as no judgment of ouster could, with the
utmost diligence, be obtained against him till within a very lew

days of the expiration of his year of office." (5 Q. B. 98, 99.)
See also R. v. Peacock, 4 T. R. 684.

(r) L. R. 3 Q. B. 12.

(s) See per Cockburn, C.J., p. 14.

(t) See R. V. McGowan, 11 A. & E. 869 (the case of a person
elected mayor who was alleged not to have been at the time a law-
ful alderman or councillor). R. v. Harvey, 20 L. J. Q. B. 232;
R. r. York, 2 Gale & D. 105 (the case of a person elected coun-
cillor who had an interest in a contract with the town council).
R. v. Francis, 18 Q. B. 526; also the case of a town councillor in-

terested in a contract, it being immaterial whether the contract

was one binding on the council or not. See also R. v. Franklin,
6 Ir. Rep. C. L. 239. R. v. Hiorns, 7 A. & E. 960 (a person
elected councillor who. was ineligible as holding the office of as-
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A person is not disqualified by reason of his holding
an office incompatible with that to which he is elected, as

his acceptance of the latter office vacates the former (u).

(2.) No Majority of Votes. That the defendant had
not a majority of legal votes (x).

It is now provided by sect. 87 of the Municipal Cor-

porations Act, 1882 (reproducing s. 12 of 35 & 36 Viet
c. 12), that no "municipal election" shall be ques-
tioned on either of the two preceding grounds except

by an election petition.
As "municipal election" is defined (sec. 7) to mean

" election to a corporate office," and "
corporate office

"

is defined to mean that of ^ "mayor, alder- [^ 141]
man, councillor, elective auditor or revising assessor," it

follows that no election to any of these offices can now be

questioned by quo warranto on either of these grounds.
The section does not apply to any disqualification

arising after election.

The effect of 47 & 48 Viet. c. 70, s. 36, is to make
the foregoing observations true also of elections of (A)
members of local boards, (B) improvement commission-

ers, (c) guardians, and (D) members of school boards.

(3.) Invalidity of Election. That the election itself

was invalid by reason of some irregularity in the man-
ner in which it was conducted (y).

sessor). R. v. Corporation of Pembroke, 8 Dowl. 302 (decided
under an enactment now repealed). K. v. Sargent (5 T. R. 466).
R. v. Orde, 8 A. & E. 420, n., and R. v. Duke of Richmond, 6 T.

R. 560 (where the objection was insufficient legal residence

within the borough). Ex parte Hindmarch, L. R. 3 Q. B. 12

(elected councillor, not being at the time qualified to be on the

burgess list). As to the effect of bankruptcy, see R. v. Mayor of

Leeds, 7 A & E. 963; R. r. Ricketts, 3 N. & P. 151; R. v. Chitty,
5 A. & E. 609; R. v. Rowley, 20 L. J. Q. B. 198; R. v. Dudley,
11 A. & E. 875; R. v. Stanley, 16. 882; R. v. Alderson, 1 Q. B.

878. See R. v. Cooban, 56 L. J. M. C. 33, as to disqualification
of a member of a local board of health under Rule 5 of Sched. II.

of the Public Health Act, 1875 (38 & 39 Viet. c. 55).

(u) See R. v. Bangor, L. R. 18 Q. B. D. 347, 361, distinguish-

ing R. >:. Conks, 3 E. & B. 249.

(a?) As to the effect of notice of a candidate's disqualification
on the validity of votes subsequently given for him, see R. v.

H Corns, 7 A. & E. 960; R. v.' Hawkins, 10 East. 211; 2 Dow. 1:21;

R. r. Parry, 14 East, 549; R. r. Bridge, 1 M. & S. 76; Rt Bester,

7 Jur. N. S. 262. As to the powers of the returning (.truer :it an
eieetion under the Public Health Act, 1875 (3* ^ :!! Viet. e. .V,),

see Rules 51-55, in Sched. II. to that Act, and R. v. Cooban. .">(>

L. J. M. C. 33. Distinguish the powers of the returning officer

under the Ballot Act, 1872, and the Municipal Corporat ions Act,

1882, as to which see R. v. Bangor, L. R. 18 Q. B. D. 3-1!).

(y) See R. v. McGowan (11 A. & E. 869), where an alderman
was elected before the mayor was. See also on this )H>int R. v.

Dudley, 11 A. & E. 875, and R. v. Parkjns, 3 B. & A. 668, and
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(4.) Improper admission to office. That the defend-
ant was not properly admitted to the office (z).

[ ^ 142 ] -^ Sect. 35 of the Municipal Corporations
Act, 1882 (45 & 46 Viet. c. 50), enacts that a person
elected to a corporate office (i. e., that of mayor,alderman,
councillor, elective auditor, or revising assessor, shall

not, until he has made and subscribed before two mem-
bers of the council, or the town clerk, a declaration as

in the 8th schedule to the Act set forth, act in the office

except in administering that declaration.

Though the mayor as such is not now obliged to take

an oath, yet as by virtue of his office he is to be a jus-
tice for the borough (Municipal Corporations Act, 1882,
s. 155), he mast in the latter capacity take the oaths re-

quired by 31 & 32 Viet c. 72, s. 6 (a).
As already stated, the legality of admission is not

dependent on the validity of the title of the person ad-

mitting (6).

sect. 60 of the Municipal Corporations Act, 1882
;
R. v. Maddy

and R. v. Stanley (11 A. & E. 869, 882) as to the eligibility of an

outgoing alderman for the office of mayor (now expressly made
eligible by sect. 15 of the Municipal Corporations Act, 1882); R.
v. Parkinson (L. R. 3 Q. B. 11), where a person was nominated
town councillor for a particular ward by a person not entitled to

vote for that ward; R. v. Mayor of Winchester (7 A. & E. 215),
where proper notice of an extraordinary vacancy had not been

given and the voting papers were also irregular. See also on
this subject R. v. Mayor of Leeds, 7 A. & E. 963, and R. v. Row-
ley, 20 L. J. Q. B. 198. R. v. Monday (Cowp. 530), R. v. Player
(2 B. & A. 707) ;

as to election by lists R. v. Smith, 2 M. & S.

583 (decided on the pleadings); R. v. Buller (8 East, 389) and R.
v. Williams (2 M. & S. 141), as to improper absence of the pre-

siding officer. On this point see also R. v. Backhouse, L. R. 2 Q.
B. 16. R. v. Rippon and others, L. R. 1 Q. B. D. 217, where the
election of the defendants to fill four vacancies, three being reg-
ular vacancies and one a casual one caused by resignation, was
held invalid, because neither in the notice of election nor in the

voting papers delivered to the electors was any distinction made
between the regular vacancies and the casual one. Objections to

the validity of an election on the ground of the presiding officer

not being legally qualified (such as in R. . Corporation of Bridg-
water, 3 Doug. 379; R. v. Smith, 5 M. & S. 271) were done away
with by sect. 53 of 5 & 6 Will. 4, c. 76, an enactment reproduced
by sect. 42 of the Municipal Corporations Act, 1882.

(z) E. g., that as mayor, &c., he had acted without being
sworn in (when this was necessary). Mayor of Penryn's Case. 1

Str. 582; 2 Bro. P. C. 294; R. v. Clarke, 2 East, 75
;
R. v. Court-

enay, 9 East, 246, 267
;
R. v. Parry, 14 East, 549

;
R. v. Swyer,

10 B. & C. 486, where the Court said that a person first became

mayor when he was sworn in, not when he was elected. With
the abolition of oaths the Indemnity Acts have ceased, and the

cases decided on them are no longer of importance.
*

(a) As to the manner of taking them, see 34 & 35 Viet. c. 48, s. 2.

(6) R. v. Slythe, 6 B. & C. 240. See 45 & 46 Viet. c. 53, s. 42,
and ante, p. 138.
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(5.) Subsequent disqualification. That after a valid

election and admission the defendant subsequently be-

came disqualified: as, in case of a mayor, alderman, or

councillor, by bankruptcy or compounding by deed with
his creditors; or (except in case of illness) being con-

tinuously absent from the borough, being mayor, for

more than two months, or being alderman or councillor,
for more than six months; in which case the council

shall forthwith declare the office to be vacant, and sig-

nify the same by notice signed by three members of the

council, and countersigned by the town clerk, and fixed

on the town hall, whereupon the office shall become
vacant (c).

Until the council shall have pursued the course

pointed out there is no vacancy, and, the office being
full, there cannot be a new election without a quo war-
ranto information to determine the title. But when the

council has done so, the vacancy is fully established

just as it would be by judgment of ouster on quo ivar-

ranto (d).
A. somewhat similar procedure is to be adopted, and

with like effect, in the case of resignation of any corpo-
rate office (e).

-^Acceptance of an incompatible office will [^ 143]
work a disqualification, if the holder can resign his

former office without the consent of any other person,
or has obtained that consent where requisite ; but,

though a ground of amotion from a corporate office, it

does not ipso facto vacate the office, unless the second

office is also a corporate one (/)
The following have been held incompatible offices :

alderman and town clerk, the appointment of an alder-

man to the office of town clerk being equivalent to an
amotion from the former office (g) ; councillor and
clerk of the Court of Bequests of a borough under a

local Act and sect 72 of the Municipal Corporations
Act, 1835 (h) ; jurat and town clerk (i) ;

alderman and

justice of a city and treasurer of the county of the same

(c) Municipal Corporations Act, 1882 (44 & 45 Viet. c. 50), s.

39. See also sect. 32 of the Bankruptcy Act, 1883 (46 & 47 Viet.

c. 52).

(d) K. v. Phippen, 7 A. & E. 966; 3 N. & P. 151
;
R. t>. Leeds,

7 A. A: !:. <)(;:>. See also Hardwick v. Brown, L. R. 8 C. P. 406,
and It. v. Welchpool, 35 L. T. N. S. 594.

(<) See sect. 36 of the Municipal Corporations Act, 1882.

( /) R. v. Patteson, 4 B. & Ad. 9.

(</} R. v. Pateinau, 2 T. R. 777; R. v. Tizzard, 9 B. & C. 418.

See the observations on this case, infra, p. 145.

(//) Staniland v. Hopkins, 9 M. & W. 178.

(<) Milward v. Thatcher, 2 T. R. 81.
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city, the treasurer being appointed by the justices in

quarter sessions (k) ; alderman and capital burgess (Z);

alderman and town councillor (m).
The office of capital burgess was held not incompat-

ible with that of stewart of the corporation (n).
The offices of clerk of the peace and town clerk were

formerly held not incompatible with that of council-

lor (o) ;
but by sect. 17 of the Municipal Corporations

Act, 1882 (re-enacting a provision of the Act of 1835),
the town clerk must not be a member of the council.

See other disqualifications for acting in, as well as

for being elected to, municipal office, enumerated in

sect. 12 of 45 & 46 Viet. c. 50.

The acceptance of an office incompatible with one

already held, even though the acceptance be under a
void election, was held to operate as a surrender of the

office previously held (p). But in a later case an in-

valid appointment to an incompatible office, and an

acting in such office, were held not to vacate the office

previously held (q).

[ ^f 144] ^ In the last-mentioned class of cases, and
in all others where a disqualification supervenes after

election and admission to a corporate office, amotion by
the corporation is a condition precedent to obtaining a

quo ivarranto information
; except where, as above-

mentioned, the acceptance of an incompatible office

amounts to an amotion, and in the cases which come
within sects. 36 and 39 of the Municipal Corporations
Act, 1882.

This was so held in a case (r), where by the terms of

the charter every alderman removing from the borough
"thereby vacated his office." Notwithstanding these

words Lord Kenyon held that non-residence did not

ipso facto vacate the office, pointing out the analogy of

the Statute of Westminster 2, which declared that fines

levied contrary to it should be ipso jure null
;
and yet

it had been repeatedly determined that they were only
voidable and must be reversed by writ of error. And

(k) R. v. Patteson, vbi supra.
(I) E. v. Hughes, 5 B. & C. 886.

(m) R. v. Bangor, L. R. 18 Q. B. D. 349.

(n) R. t;. Trelawney, 3 Burr. 1615.

(o) R. v. Jones, 1 B. & Ad. 677.

fp) See R. v. Hughes, 5 B. & C. 886.

(q) R. v. Day, 9 B. & C. 702; the previous case of R. v. Hughes
not being referred to. .

(r) R. v. Heaven, 2 T. R. 772, following Vaughan v. Lewis,
Carth. 227, where, however, the terms of the charter were "won
diutius remanebit in offleio, &c." which are very different from
those above stated. See also R. v. Ponsonby, Say. 245.
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Ashurst, J., laid down the broad proposition that
" wherever a person has been once duly elected into a

corporate office, and forfeits it by misconduct, his amo-
tion by the corporation is a previous and necessary step
to be taken before this Court will grant an information
in nature of a quo warranto against him."
The general rule on the subject is to be found in the

considered judgment of the Court in R. v. Patteson (s)

delivered by Parke, J. He first points out that it would
be an anomaly in the law if a public officer who could

not directly resign, or be amoved without the concur-

rence or privity of a superior authority, should be able

to accomplish the same object indirectly by an accep-
tance of an incompatible office : a sheriff for instance,
who is indictable for not accepting and exercising his

office, might relieve himself without the concurrence of

the Crown, by being elected to the office of coroner
;

and other instances of the same kind might be put.
The judgment then proceeds : "These considerations

led us to doubt whether the general proposition can be

supported, that under all circumstances the acceptance
of an incompatible office, by whomsoever the appoint-
ment to it is made, absolutely avoids a former

^f office
;
and upon reference to the authori- [ ^ 145]

ties, we think that this proposition is not made out, but

that it must be limited and qualified ;
and that such

acceptance (though it may be ground of amotion) does

not operate as an absolute avoidance in those cases

where a person cannot divest himself of an office by
his own mere act, but requires the concurrence of

another authority to his jesignation or amotion, unless

that authority is privy and consenting to the second ap-

pointment."
With reference to R. v. Tizzard (t), the judgment

points out that it does not appear by the pleadings in

that case whether the mayor, alderman and bailiff, who

appointed to the office of town clerk, had or had not

the power of accepting the resignation of that of alder-

man,
" and as this objection was not stated, we do not

consider the case as forming an exception to the position
now laid down."
As already observed, sect. 87 of the Municipal Corpo-

rations Act, 1882 (44 & 45 Viet. c. 50), does not apply
to a disqualification of a town councillor arising after

election.

The non-user or long neglect of a franchise, as well Non user or

(x) 4 B. & Ad. 9.

(/) 9 13. & C. 418, cupra, p. 143.
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as the misuser or abuse of it, may also work a disquali-
fication for the further possession of it.

However long the neglect or great the abuse of a fran-

chise, it cannot be treated as having ceased to exist until

the grant is repealed by scire facias or quo warranto.
" The proceeding by quo warranto supposes the party in

actual though not in legal possession, and therefore judg-
ment of ouster is necessary to dispossess him" (u).

Where, according to former charters, there had been
a local government in a borough which was allowed to'

be lost through neglect, the rights of the surviving bur-

gesses were considered, for certain purposes, still to re-

main; but, "for the misconduct of the corporation,"
said Bailey, J., "in not keeping up the governing body,
I am of opinion that it might have been dissolved by
quo warranto" (x).

In the time of Lord Holt, the Court granted an infor-

mation against the mayor and common council of a bor-

ough to know by what warrant they admitted foreigners

[* 146] and strangers to the freedom^ of the town;
because the injured freemen of the town could have no
other way to remedy themselves or to try their right (z).

An information, in a case of this kind, must, as already
stated (ante. pp. 117, 118) be filed by the Attorney-
General.

As a general rule the Court will not grant an infor-

mation to question the defendant's title to an office after

he has actually ceased to hold it.

But there are some exceptions :

First, where the office has been resigned after order

nisi granted; for, as observed by Lord Ellenborough (a),

a resignation is no answer, though it may regulate the

discretion of the Court in imposing the fine.

Again, where the object is to try a civil right; for, as

observed in one case (of an information against an alder-

man four years after his office had expired), "in order

to invalidate the election of other members (chosen
whilst he was in office), it may be pat in issue that he
was not a legal officer; and to prove that, it may be neces-

sary to produce the record of his conviction, as the judge
may otherwise say, he appears to have 'been an officer

de facto, and the right to his office is not the issue then

to be tried "(6).

(u) Per Bayley. J., Peter r. Kendal, 6 B. & C. 710.

(x) E. v. Hughes, 7 B. & C. 720. (z) Anon., 12 Mod. 22-",.

(a) E. v. Warlow, 2 M. & S. 75
;
see also E. r. Morton, 4 Q. B.

146
;
and E. v. Sidney, 2 L. M. & P. 149.

(b) E. v. New Eadnor, 2 Ld. Keny. 498. Foster, J., who was
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. Another exception is where the relator's object is to

substitute another candidate at once in the office.

Thus where there were five candidates for four vacan-
cies at an election of town councillors, and one of the
successful candidates, as returning officer and mayor,
was disqualified, the candidate last on the poll who
claimed to have been elected was granted an informa-
tion against the mayor, though the mayor had resigned
his office as councillor immediately after the election,
on being convinced of his disqualification. "Here,"
said Cockburn, C.J., "we have something more than
a proceeding for the mere purpose of ousting the

party from the office which he has been holding. If

^ the purpose of these proceedings were
[ ^- 147 J

merely to vacate the office so that a fresh election might
take place, it is obvious that the resignation of the office

would effect that purpose just as well as the removal of

the person from the office by quo warranto. In this

case, however, the relator not only denies the validity of

the defendant's election, but he claims to have been
himself elected into the office. ... A man cannot re-

sign that which he is not entitled to, and which he has
no right to occupy. To accept his resignation there-

fore, on the part of the corporate body, is to assume
that he had been properly elected; and to refuse this

rule, treating the resignation as sufficient for the pur-

pose of the case, would be to deprive the relator of the

advantage which upon the information he would have,
either of ousting the defendant if the proceedings are

carried to their ultimate results, or of having it admitted
on the record by the defendant, not only that he has no

present right to the office, but that he never had any.
The effect of a resignation would be simply to send the

parties to a new election, while the effect of a disclaimer

or judgment for the Crown upon the final issue of the

quo warranto would be to displace the defendant from
the first; leaving it open which otherwise it would not

be to the relator to claim the office to which he says
he has been elected and, if he can establish that claim,

upon a mandamus to be admitted into the office
"

(
c
)-

There are many cases in which, though the nature

of a different opinion from that expressed above, said no judg-
ment of ouster could be entered, and it was merely for punish-
ment by fine. But a different view is expressed in thejudRment
of the Court of Queen's Bench in R. v. Blizard, L. R. 2 Q. B. 55

;

and the case is also referred to with approval In the matter of

Han-is, 6 A. & E. 477.

(c) R. v. Blizard, L. R. 2. Q. B. 58 ;
36 L. J. Q. B. 78

;
15 L.

T. N. S. 242.
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Discretionary of the office is such as to make the procedure by quo
refusal. warranto the appropriate method of testing the validity

of the title to it, yet the Court in the exercise of its dis-

cretion will refuse its assistance. As to such cases no

precise rule can be laid down; but, as observed by Lord
Mansfield (d), all the circumstances taken together
must govern the discretion of the Court.

Insignificance of Office. It will sometimes refuse on
the ground of the insignificance of the office. Thus
where the right to elect a petty constable was in dis-

pute between the inhabitants of a town and the lord of

the manor, the Court said: "No doubt of it, the king
has a right to call any one to account, by his writ of

quo warranto, for exercising any public office, be it

[^ 148] ever so small; yet ^we don't use to grant
informations in the nature of them for such inferior

offices" (e).

Long User. It has also refused where there had
been a long-continued usage in favour of the combina-
tion of two offices (that of capital burgess and steward
of a manor), which it was alleged could not be held by
the same person (/).

"Where a man had discharged the duties of an office

for some years, and made a claim for compensation on
his removal, the Court would not grant an information:

it would be a hardship on him to be called on to prove
his title after he had been turned out of an office in

which he had been permitted to act for several years (g).

Other remedy. The Court will also be influenced by
the consideration that the question involved may be

otherwise tried, as by civil action (h).
A combination of the two last-mentioned reasons led

the Court to refuse its assistance in R. v. Archdall ('),

* where the justices of the borough of Cambridge sought
an information against the Vice-Chancellor of the Uni-

versity for granting alehouse licences, a franchise which
had been exercised by the Vice-Chancellors without

question for a very long time.
"
It has always been the

well-established principle of our law," says the judg-
ment of the Court, "to presume everything in favour

of long possession; and it is every day's practice to rest

(d) R. v. Stacey, 1 T. R. 3.

(e) Anon., 1 Barnard, 279.

(/) R. v. Trelawney, 3 Burr. 1615.

(g) In the Matter of Harris, 6 A. & E. 475.

(h) R. v. Cann, And. 14; referred to with approval 2 Burr.

1822. The case seems undistinguishable, on any other ground
than that mentioned above, from R. r. Bridge, 1 W. Bl. 46.

() 8 A. & El. 281.
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upon this foundation the title to the most valuable

properties. We should be departing from this principle
and practice if we were now to institute the inquiry
prayed for, and call upon the Vice Chancellor to justify
the exercise of this ancient franchise. It is possible
that it may rest upon no legal foundation, and that upon
a full examination it may turn out to be incapable of

being supported. By refusing this rule, we do not pre-
vent the parties from raising the question, if they shall

be so advised, nor prejudice its determination; we de-

cline only to render any assistance in originating the

proceeding which may imply a suspicion in our minds,
that what has existed unquestioned for centuries is re-

ferable only to usurpation on the Crown."

*fa It is difficult to gather from the report [ ^- 149]
what was the exact ground of refusal in It. v. Medlicoat (k).

Mere foolish Claifn. The Court has also refused
where there was no civil right in controversy, but a

mere foolish claim was asserted, such as that set up
after a corporation had been dissolved and there was
in fact no corporate body in existence by an individ-

ual to be returning officer at an election of members to

serve in parliament, by virtue of his having been
elected alderman whilst the corporation existed; a

claim in respect of 'which, said the Court, perhaps a

proceeding in poenam by the Attorney-General might
be appropriate (Z).

Conduct or motives of relator. However clear in

point of law the objection may be to the defendant's

title, the Court in exercising its discretion will also

have regard to, and be influenced by, the conduct, mo-
tives or interest of the relator (m).

Consequences. The consequences which may result

from granting the information will also influence the

exercise of the Court's discretion.

Though the fact that the objection to an individual

member of a corporation applies equally to every other

member of it is not, in itself and standing alone, a suf-

ficient ground for refusing a quo warranto (), it is a

reason for requiring a very strong case to bo made
out (o), and one which taken in conjunction with others

may have such weight with the Court.

(k) 2 Barnard. 221.

(/) R. v. Saunders, 3 East, 119; see and distinguish l.lovdr.

The Queen, 31 L. ,1. Q. 15. 209.

(m) Sec )>cr Lord Denman, C.J., in R. r. Parry. <i A. it E. 820.

Per Lord Mansfield, It. v. Dawes, 4 Burr. 2123.

(n) It. v. White, 5 A. & E. (513; It. r. Parry, (i A. & E. 620.

(o) "The Court undoubtedly have in sonic coses permitted
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Irregularity producing no serious harm. Where the

validity of a town councillor's election was impeached
on the ground that the burgess roll had not been re-

vised in strict accordance with the Act of Parliament

(5 & 6 Will. 4, c. 76), the Court was led by a variety
of considerations to discharge the rule. " On the one

hand," said Lord Denman (p), "if the rule be made

[ -jf 150] absolute, the ^ dissolution of the corpora-
tion may at least be reasonably apprehended; on the

other, it is remarkable that the affidavits in support of

the rule impute no corrupt, fraudulent or indirect mo-
tive for the acts complained of as irregular, nor do

they allege that they have produced injustice, inconve-

nience, or even any one result different from what
would have followed the fullest compliance with the

law as they lay it down. They do not go the length of

suspecting that a single vote has been won or lost, or

that the burgess list would have varied in a single
name. It appears moreover that the town clerk had
taken the precaution of procuring, and had bond fide
acted upon, the most eminent legal advice." After

pointing out that the defective constitution of the Re-
vision Court had been in all respects an immaterial

circumstance, Lord Denman added: "If these condi-

tions would, under the old law, have been entitled to

weight, they lose none from the passing of the recent

statute. On the contrary the difficulties that might
attend the reconstruction of corporations once dis-

solved, and the important functions now vested in the

municipal bodies would rather induce increased cir-

cumspection in our proceedings. The inferior officers

ought indeed to conform with care to the provisions of

the law; the wilful departure from them this Court will

visit with severity; and even negligence may not al-

ways escape animadversion: but our discretion as to

the issuing of quo warranto informations must be reg-
ulated by a regard to all the circumstances which at-

tend the application and all the consequences likely to

follow."

This case, followed by two more recent ones (<?),

may be considered as establishing the rule that an

these informations to be filed where the effect has been thereby
to dissolve the corporation; but that has been where strong cases

have been made out" (per Abbott, C. J., in R. v. Treveneu, 2 B.

& Aid. 482).

(p) R. v. Parry, 6 A. & E. 822.

(q) R. v. Ward, L. R. 8 Q. B. 210; 42 L. J. Q. B. 126; 28 L.

J. N. S. 118; R. v. Cousins, L. R. 8 Q. B. 216; 42 L. J. Q. B.

124; 28 L. T. N. S. 116.
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irregularity not really affecting the result of the elec-

tion to an office will not, in the absence of bad faith,
induce the Court to grant a quo ivarranto.

Blackburn, J., delivering the judgment of the Court
in the former of these two cases said: "We think that

seeing that the mistake committed here has produced
no result whatever; that the same persons have been
elected who would have been elected if the election had
been conducted with the most scrupulous regularity,
and that the defendant's title, if bad at all, Is only bad,
us I may -fa say, on special demurrer; we

[ ^ 151]
ought, in the exercise of our discretion, to refuse leave

to disturb the peace of this district by filing this infor-

mation" (r).
The same learned judge in the latter case said: "The

rule always acted upon is that if the right person has been

elected, and it is not -shown that any one else has been

kept out, nor the result of the election in any way af-

fected, the Court will not allow the writ to issue" (s).
When an information was moved for on the ground

of a disputed mode of election, which alone was in

controversy at the time of the defendant's election, and
which was afterwards answered on shewing cause, the

Court would not make the rule absolute to try another-

incidental and secondary question, as to whether there-

were a sufficient interval of time allowed between th-
nomination and election, no person's rights having been*

set aside by the acceleration, if the election had been<

really accelerated (t).

Delay. The Court has also frequently refused on
the ground of delay in making the application; vide

ante, pp. 136, 137.

The Court also refuses an information where the re-
Disqualifies

lator has disqualified himself to act as such, or where, tion of

there being more relators than one, none of the relators relator.

is duly qualified.

Acquiescence. Acquiescence in the proceeding sought
to be invalidated is a disqualification.

" It has gen-

erally been considered a rule of corporation law," says

Abbott, C.J. (tt), "that a person is not to be permitted
to impeach a title conferred by an election in which he
has concurred, or the titles of those mediately or im-

mediately derived from that election."

On an application against a mayor, two persons who

(r)
L. R. 8 Q. B. p. 215.

() Ib. p. 21 (i.

It) R. v. Osbourne, 4 East, 327.

(u) R. v. Slythe, 6 B. & C. 242.

12 INFORMATION.
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were present at and concurred in his election were held

disqualified to act as relators (x). So was another

person who voted at the election of mayor the succeed-

ing year, when the mode of election was precisely sim-

ilar to that at which the defendant was chosen (y).
Where the election of a town councillor was ques-

tioned on the ground of a defect in the burgess roll, a

[ ^ 152 ] person who with full ^ knowledge of the

objection to the burgess list, had taken part in theeJec
tion by being himself a candidate and voter, was con-

sidered disqualified (z). So was a person who, being
neither burgess nor inhabitant, took an active part as

agent in the same election* (a).

In cases such as the above ignorance of the law will

not get rid of the effect of acquiescence (6), though
ignorance of the facts may (c).

Acquiescence, in order to disqualify, must be acqui-
escence in the election to the office in question. If

that has been opposed, a subsequent acquiescence or

acting with the defendant in the office to which he has

been elected, even with knowledge of his want of title,

will be no disqualification (d).
Belators have been allowed to try the right of a de-

fendant to the office of alderman, his election to which

they had opposed, though they afterwards made no op-

position to his election to the principal office of magis-
tracy, to which his aldermanship was a necessary qual-
ification; and even though they afterwards attended at

and concurred in corporate meetings where he presided
or where he attended in his official character (e).

"There must be magistrates," said Lord Kenyon,
" and the powers of government cannot stand still till

the validity of a former disputed election is ascer-

tained" (/).
The principle which governs these cases is the acqui-

escence of the relator in the objectionable election at

the time (g).
" The Court have on several occasions said, and said

wisely, that they would not listen even to a corporator

(x) R. v. Symmons, 4 T. R. 223.

(y) Ib. See also R. v. Slythe (ubi supra).
(z) R. v. Parry, G A. & E. 810.

(a) Ib. Sed vide R. v. Rowley, 21 L. J. Q. B. 198.

[*)
See R. v. Trevenen, 2 B. & Aid. 343.

(c) R. v. Morris, 3 East, 213.

(d) R. v. Clarke, 1 East, 38. See also R. v. Benney, 1 B. &
Ad. 684.

(e) R. v. Clarke, ubi supra. (/) Ib. 47.

(g) Per curiam, R. . Trevenen, 2 B. & Aid. 343.
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who has acquiesced, or perhaps concurred, in the very
act which he afterwards comes to complain of when it

suits his purpose" (h).

The Court discharged a rule obtained by a relator

who had on a previous occasion taken an active part in

support of a candidate, to the legality of whose election

the same objection was specifically made as the relator

now sought to urge, notwithstanding which he

^ then disregarded the objection, saying [ ^ 153 ]
that he would not avail himself of it till his candidate
was safe (i).

An unsuccessful candidate at an election of a local

board of health obtained a rule for a quo icarranto in-

formation against one of the successful candidates, on
the ground that the voting papers having been left in

blank (instead of being filled up as required by 11 &12
Viet. c. 63, s. 24) the election was voidL It appearing,
on shewing cause, that he himself had voted with a vot-

ing paper left in blank, and had also taken part in a
former election when a similar course had been pursued,
and had been himself so elected, the Court held him dis-

qualified from being a relator (fc).

Where, however, the defendant's election as town
councillor was attacked en the ground of an objection
to the form of rating which would vitiate his title to be
on the burgess roll, the fact that the relator's attorney,
with the privity of the relator, had withdrawn his ob-

jection to the defendant's name being on the burgess
roll, after the Revision Court had overruled a similar

objection to another name which stood on the list before

that of the defendant, was held no disqualification of

the relator. The case was considered to fall short of

previous decisions (I).

The mere fact of having formerly taken part in other

elections where, though there had been the same irregu-

larity as that now complained of, it was not noticed, has

not been considered a disqualification (m). And where
the defect which vitiated the defendant's title was a

latent one (viz., not having taken the sacrament within

a year before his election as mayor, as required by 13

Car. 2, st. 2, c. 1), acquiescence in the election was held

not to disqualify (n).

~(h) Per Lord Kenyon, C.J., R. v. Clarke, 1 East, 46.

(i) R. i). Purkyn, 1 B. & Ad. 690.

(fc) R. r. Lofthouse, L. R. 1 Q. B. 433; 7 B. & S. 447; 35 L. J.

Q. B. 141.

(0 R. v. Huxham, 4 Jur. 1133.

(m) R. v. Benney, 1 B. & Ad. 684.

(n) R. v. Smith, 3 T. R. 573.
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The legal adviser of the defendant, who had repeat-

edly advised him that he had been duly elected alder-

man, was held not to be a proper relator (o). The same
was held of a town councillor who, in that capacity,
administered to the defendant the declaration required

by 5 & 6 Will. 4, c. 76, s. 50, with knowledge of the ob-

jection to his election (p).

\j{ 154] ^It was objected to a relator who songht to

question the election of a mayor as being contrary to a

bye-law of the corporation, that he was party to an

agreement made by the corporation not to enforce that

bye-law, and that if the franchise of any person should

be impeached in consequence of it, he should be de-

fended at the public expense; and the Court on this

ground discharged with costs the rule which he had
obtained (q).
Where a person had already twice obtained rules nisi

for informations against the mayor of a borough, which
had been discharged on cause shewn, the Court refused

to grant him an information against the succeeding
mayor on an objection the same as that involved in the

former application (r).

Similar defect of Title. Another preliminary objec-
tion has always been held fatal in cases to which it ap-

plied, viz., that the persons making the application all

stand in the same situation as the defendant, and that

they have no title to their respective offices, if the ob-

jections to the defendant's election were to prevail (s) ;

and in such a case the length of time during which the

relator has been holding his office will be no answer to

the objection that he has been holding it under the same
defect which he now seeks to bring home to the de-

fendant (t).

Effect of poverty. A person in low and indigent cir-

cumstances, suspected of acting under the influence of

or in collusion with some stranger, not before the Court,
who is actuated by vindictiveness towards the defend-

ant, is not a proper relator, at any rate in a case where
the success of the proceeding would have the effect of

*
dissolving the corporation (u).
The Court will not, however, refuse its assistance

merely on the ground that the relators are poor and that

(o) R. v. Payne, 2 Chitt. 369.

(p) R. v. Greene, 2 Gale & Dav. 24.

(q) R. v. Mortlock, 3 T. R. 300.

r) R. v. Langhorn, 2 N. & M. 618.

)(s) R. v. Cudlipp, 6 T. R. 503; seeder Lord Kenyon, p. 50a

(t)
R. v. Cowell," 6 D. & Ry. 336.

(M) R. v. Trevenen, 2 B. & Aid. 339.
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the proceedings are instigated, and the funds for them

supplied, by a stranger to the corporation (x). The
Court distinguished such a case from that last referred

to, on the ground that there the stranger had threat-

ened that "unless the defendant would belong to his

political party he would take measures to dissolve the

corporation; ^ and the corporation would [^- 155]
have .been dissolved if he had succeeded in displacing
the persons against whom proceedings were taken.

"
It may indeed be convenient," said Lord Tenter-

den,
"
to allow persons not members of the corporation,

to lend their assistance in these cases; for if that were
not to be permitted, corporations would in many cases

go on from year to year, from century to century, act-

ing irregularly and not according to the laws by which

they are established, because members themselves will

rarely choose to be at the expense of entering into a

contest to be sustained between them and their own
body generally." In this case, however, the Court re-

quired security for costs.

Mere stranger. A mere stranger to a corporation

prowling into other men's rights will not receive assist-

ance from the Court (y).

In a case of this kind Lord Mansfield asked: "Why
do such persons come for redress? There is no indi-

vidual among those who apply to the Court at present
who says my franchise is hurt. Who are you ? What
concern have you with the corporation ? Only one of

the king's subjects: I have no concern. What do you
come for ? To dissolve the corporation and to disturb

its peace. Then what is to be taken advantage of here ?

A mere blunder, &c." (z).
The Court did not, however, consider the fact of the

relator being a stranger to the corporation a sufficient

objection where the object was to enforce a general Act

of Parliament,such as that of 13 Car. 2, St. 2,s. 1 (about

receiving the sacrament within twelve months before

election (a) ).

If any one of the relators is duly qualified that is

sufficient (6). He must, however, not be a person

merely put forward as a nominal relator for the pur-

pose of supplying the defects in the qualifications of

the real prosecutors (c).

(x) R. v. Wakelin, 1 B. & Ad. 50.

(//) K. v. Kernp, 1 East, 46, n.

(z) R. r. Staccv. 1 T. R. 3.

(a) R. v. Brown, 3 T. R. 574, n.

(i R. v. Symmon.s, 4 T. R. 223; R. r. Parry, A. & E. 810.

(c) Seeder Lord Kenyon, R. v. Cudlipp, 6 t. R. 509.
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Primd facie case not made out. The Court has also

refused to grant an information where the relator has
not made out a sufficiently clear primd facie case.

[ ^- 156 ] ^ Thus where a justice of the peace was
elected (under charter) by

" the tenants and inhabit-

ants," an application by an unsuccessful candidate for

a quo warranto, on affidavits alleging that the votes of
" inhabitants " not actually householders had been re-

jected and that a sufficient number of such votes had
been tendered on his side to give him a majority, was

refused, chiefly on the ground that his affidavits did

not shew what class of persons were entitled to vote as

"inhabitants not householders" (d). The reasons

for the decision are most clearly stated in the judgment
of Coleridge, J. : "Here it appears that the relator

would have had a majority by the reception of persons
who were inhabitants but not householders. Then it

is contended that the word 'inhabitants' by itself, un-

less restrained by custom or the context of the grant
has, in law, a definite meaning, and that it must here

be taken in the full legal sense. If this be so. perhaps
a case is made out for granting the rule. But I can-

not go along with these propositions. Any lawyer,who
was asked the interpretation of the word ' inhabitants '

would say,
' I must see where it is used, for by itself

it has no definite meaning.' If its signification varies,

we must resort to the context for explanation. Then
it is contended that according to the context of this

grant, the word must mean all persons being in the

place animo morandi. But in the first place, if that be

BO, the affidavits ought to have shewn that the appli-
cant had a majority by the votes of persons, not merely
passing through, but inhabiting animo morandi, in

which case the party opposing the rule might have

given a direct answer to that allegation ;
and secondly,

I do not think the context of this charter clearly shews
that the interpretation suggested is the proper one."

In some cases a rule was enunciated that the Court
would not (except where there was no other mode of

trying the title of the person elected (e) ) allow the

title of electors to be questioned by attacking the title

of the person elected by them (/). In case of munici-

pal corporations the fact of being on the burgess roll

was considered decisive of the title of an elector (g).

(d) R. v. Mashiter, 6 A. & E. 153. (e) R. v. Mem, 3 T. R. 596.

(/) R. v. Latham, 3 Burr. 1487; R. v. Hughes, 4 B. & C. 368.

(g) R. v. Tugwell, L. R. 3 Q. B. 704; Symmers i: R., Cowp.
489, 507; sed vide R. v. Harrald, L. R. 7 Q. B. 361.
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Questions of this ^ kind with reference to
[ ^ 157 ]

corporate offices cannot now arise in quo warranto in-

formations (h).
He alone is a competent relator who has some inter- Who is a

est, other than such as may belong to the community at duly

large, in the question to be tried by the quo warranto (t),
qualified re-

and who has not. by any of the modes already adverted
or '

to (fc), disqualified himself from acting as prosecutor.

Any inhabitant who is subject to the government of

town councillors is a competent relator on a quo war-
ranto information against one of the councillors: it is

not necessary that the relator should be a burgess (I).

So any owner of rated property within a borough is

a competent relator in a quo warranto for exercising the

office of town commissioner, the election to which is by
the body of the rate payers (m).
A person who is disqualified as a relator may mako

an affidavit in support of the application (n).
As already stated, it is not a ground for refusing an

information against a member of a corporation that the

objection to his title applies equally to every other mem-
ber of the corporation (o).

It has been considered no objection that the proceed-

ing by quo warranto is a friendly one, because it may
be the only mode whereby a party who is in office can
disclaim (p).
The Court in the same case permitted certain persons

to come in and defend the defendant's title, he being

unwilling to do so himself (q).
In one case the person who had intended moving for a Management

quo warranto information, against several persons for of prosecu-

exercising the office of alderman, complained to the tion -

Court that he had been improperly displaced by political

opponents who had moved for the rules^ col- [ ^ 158]

lusively with the defendants, making as relator a per-
son in low circumstances and in the employment of the

attorney prosecuting the rules, and that the attorney
had employed the same agents in London to instruct

counsel for and against the rules; and on these grounds

(A) Vide post, p. 158.

Bee // Ashurst, J., R. r. Brown, 3 T. R. 574, note (6).

lM Ant,, p. 151-155.
i/- K. r. 1'any, G A. & E. 810

;
R. v. Quayle, 11 A. &. K. :.n- :

K. V. 1 1. >(!-.. -1 15. it Aid. ::i I, n.; Cf. K. i: Duvirs. 1 \

(n lv. r. Itri^s; 11 L. T. N. S. 37-2.M K. r. I'.rame, 4 A. &. E. 664.

(o)
K. r. \Yhitr, r, A. & E. 013.

(p) K'. v. Marshall, 2 Chitt, 370.

(q) The same thing was done also in K. r. Duwrs, 1 I'.nrr. 2277.
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he asked for the management of the prosecutions. The
Court, though of opinion that the facts did not shew
collusion or a design on the part of the prosecutors to

obtain any undue advantage, on making the rules abso-

lute, directed that the management of the prosecutions
should be transferred to the applicant (r). Lorn Den-
man said: "I do not see what unfair advantage can be

contemplated by these parties; but it is so important in

proceedings of this kind that no suspicion should attach

to them, that we think it the safest course to forbid the

carrying on of the prosecutions by the original relator,
and to make the rules absolute for giving the manage-
ment of them to the party now applying."

Cases in The whole of the 4th part of the Municipal Corpora-
tions Act, 1882 (45 & 46 Viet. c. 50), viz., ss. 77-104,
bein

?'
by 4? & 48 Viet. c. 70, s. 36 (1st Sched.), made

only by elec- applicable to elections for the following offices, viz. :

tion petition. (1) Member of local board, as denned by the Public
Health Act, 1875; (2) Member of improvement commis-

sioners, as defined by the Public Health Act, 1875; (3)
Guardian elected under the Poor Law Amendment Act,

1834; (4) Member of school board: and as by s. 87 of

the Municipal Corporations Act, 1882, a municipal elec-

tion is only to be questioned by election petition on any
of the following grounds, viz. :

(a.) that the election was avoided by general bribery,

treating, undue influence, or personation ;
or

(6.) that it was avoided by corrupt practices or of

fences against the fourth part of the Act; or

(c.) that the person whose election is questioned was
at the time of the election disqualified; or

(d. ) that he was not duly elected by a majority of law-

ful votes; it follows that, as to all the above mentioned

offices, a quo warranto will not lie to question the elec-

tion to it on any of the four grounds specified (s).

[ ^ 159] ^ Such a case as R. v. Morgan (), where the

Court made absolute a rule for a quo warranto infor

mation against the defendant on the application of a

person who had a majority of votes over the defendant,
but who had been declared not elected on the ground
that his nomination was void, whereas it was in reality

good, would now be tried on election petition.

(r) R. t-. Alderson, 11 A. & E. 3.

(s) See Ee Armagh Municipal Election Petition, L. R. Ir. 4 C.

.L., &c., Divisions, 196.

(<) L. R. 7 Q. B. 26; and so would R. v. Andrews, L. R. 2 Q.
B. 30. In the recent case of R. v. Cooban (56 L. J. M. C. 33),

the procedure by quo icarranto seems to have been rightly

adopted.
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THERE being a duly qualified relator or relators, and the
Application

period of limitation not having expired, the first step for order nisi.

is to move for an order nisi calling on the defendant to

shew cause why an information in the nature of a quo
warranto information should not be exhibited against
him to shew by what authority he exercises the partic-
ular office or franchise.

Every application for an information in the nature of

a quo warranto must be by motion to a Divisional Court

for an order nisi, unless the same be ex officio or be

made in respect of a corporate office within the mean-

ing of 45 & 46 Viet. c. 50, s. 225 (a).
A corporate office within the meaning of this enact-

ment is that of "
mayor, alderman, councillor, elective

auditor, or revising assessor."

A "
burgess

" was held not to be a corporate officer,

within the meaning of 6 & 7 Viet. c. 89, s. 5 (6), and
he is clearly not within s. 225 of 45 & 46 Viet. c. 50.

in respect of a corporate office within the last-men- where notice

tioned statute, the application must be preceded by of motion

notice of motion to the person ^-affected [-^161] necessary,

thereby, to be served not less than ten days before the

day specified in the notice for making the applica-
tion (c).

(a) C. 0. R. 51.

(/>) R. 7^. Milner, 5 Q. B. 589, 13 L. J. Q. B. 186.

(c) C. O. R. 52. To a like effect is s. 225 of 45 & 46 Viet. < .

<y>.
"In the case of such an application, or of an application

for a mandamus to proceed to an election of a corporate officer,

the applicant shall give notice in writing of the application to
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The notice must set forth the name and description
of the applicant, and a statement of the grounds of the

application (d).
The applicant must deliver with the notice, on ser-

vice thereof, a copy of the affidavits whereby the appli-
cation will be supported (e).
For form of notice see Appendix.

Time. The time within which an application for a quo war-
ranto must be made has already been pointed out ante,

pp. 136, 137.

Relator. No order for filing any information in the nature of

a quo warranto is to be granted unless, at the time of

moving, an affidavit be produced by which some person
shall depose upon oath that such motion is made at his

instance as relator; and such person shall be deemed to

be the relator in case such order shall be made absolute

and shall be named as such relator in such information
in case the same shall be filed, unless the Court shall

otherwise order (/).
As to the competency of a relator, vide ante, pp.

151 seq.

Affidavits. The affidavits should set forth fully all the material

facts of the case; for where the order nisi has been dis-

charged on the ground of insufficiency in the affidavits,

a renewed application on better materials has not been

permitted (g).

[ -fa 162] ^ Where affidavits were defective only in

the title (h) or jurat (i), the Court permitted a renewed

application. But a renewed application would now be

the person to be affected thereby (in this section called the re-

spondent) at any time not less than ten days before the day in

the notice specified for making the application.
"The notice shall set forth the name and description of the ap-

plicant, and a statement of the grounds of the application.
"The applicant shall deliver with the notice a copy of the affi-

davits whereby the application will be supported." The respondent may shew cause iu the first instance against
the application.

"If sufficient cause is not shewn, the Court on proof of due
service of the notice, statement and copy of affidavits used in

support of the application, may, if it thinks fit, make the rule

for the information or mandamus absolute.
" The Court may, if it thinks fit, direct that any issue of fact

on an information be tried by jury in London or at Westmin-
ster."

(rf) C. O. R. 53. (f) Ib. (/) C. O. R. 54.

(g) See R. v. Barzey, 4 M. & S. 253
; Cf. R. v. Barton, 9 Dowl.

1021
;
R. v. Manchester, &c., Railway Company, 8 A. & E. 413

;

R. v. Smithson, 4 B. & Ad. 51
;
R. v. Harland, 8 Dowl. 323

;

Saunderson v. Westley, id. 652.

(h) R. v. Jones, 8 Dowl. 307.

(t) Shaw r. Perkin, 1 Dowl. N. S. 306.
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unnecessary, as by the New Crown Office Rules (No. 19),
the Court or judge may receive any affidavit sworn for

the purpose of being used in any cause or matter, not-

withstanding any defect by misdescription of parties or

otherwise in the title or jurat, or any other irregularity
in the form thereof, and may direct a memorandum to

be made on the document that it has been so received.

For the general rules as to the framing and swearing
of affidavits, vide ante, pp. 42-44. \

The affidavits, on moving for the order nisi, should
be entitled merely; "In the High Court of Justice,

Queen's Bench Division."

The affidavits should set forth fully all the material Contents of

facts, and pledge the deponent's belief to the truth of affidavits,

the various allegations.
It should appear from them, in the first place, that Title of

the relator is duly qualified. On an application against affidavits.

a town councillor, an affidavit of "A. B. of C., tailor,"

was held insufficient, as it did not shew that he was a bur-

gess, or subject to the jurisdiction of the town council (fc).

But it is no objection to a deponent that he is him-
self estopped from being a relator (Z); and the affida-

vit of such a person may supply the chief ground of tho

application, there being another competent relator (m).
It is sufficient, as before observed, if any one of the

relators is duly qualified.
An affidavit of a person that he "has directed an ap-

plication to be made " for the rule, and that the motion
"
will be made at the instance of this deponent as rela-

tor, and that this deponent shall be deemed to be the re-

lator in case such rule shall be made absolute, and shall

be named as such in such information in case the same
shall be filed, unless the Court shall otherwise order,"
was held ^sufficient under Beg. Gen. M. T.

[ * 163]
3 Viet. (n). But an affidavit stating that in case the

Court should order the information to be exhibited, it

was the deponent's intention to be and to become really

and bond fide the relator therein, was hold not suffi-

cient (o).
See now C. O. B. 54, ante, p. 161,
The affidavits must shew that the defendant not only

(k) R. v. Thirlwind, 33 L. J. Q. B. 171
;
9 L. T. N. 8. 731.

(I) K. v. Brame, 4 A. & E. 664. "We find no authority."
said the Court, "for saying that a person who cannot himself bo
a relator may not make affidavit iu support of an application for

a quo irarranto."

(m) Ih.

() li. r. Anderson, 2 Q. B. 740; 2 G. & D. 113.

(o) K. r. Hedges, 11 A. & E. 163; 9 Dowl. !!:;.
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claims, but has actually taken upon himself the office in

question (p) : it is not enough to say that he has "
ac-

cepted" the office, without shewing how he has done
so (q), as, in the case of a town councillor, by attend-

ing meetings of the council (r). But an affidavit stating
the deponent's

" information and belief " that the person
moved against has exercised the office, is sufficient (s).

After long years of exercise of the office of mayor,
an affidavit stating the relator's belief that the mayor
had not been duly sworn in, was held insufficient (t ).

The affidavits should shew the mode of election (M):
and if an immemorial custom is relied on, the affidavit

must state the deponent's belief that it is immemorial;
it is not enough to state facts from which such a con-

clusion could be drawn (x).
If the objection to an election is that it was not in

conformity with a charter, the affidavits should state

that the charter was accepted, or that the usage had
been in conformity to the charter (y).

[^ 164] -^f Where there is a charter, the question
will be determined by a consideration of its terms alone,
unless the affidavits specify a usage (z).

(p) R. v. Whitwell, 5 T. R. 85
;
R. v. Pepper, 7 A. & E. 745.

(q) R. v. Slatter, 11 A. & E. 505
;
R. v. Mayor of Winchester,

7 A. & E. 215
;
R. v. Tate, 4 East, 337.

r) R. v. Quayle, 11 A. & E. 508.

s) R. v. Slythe, 6 B. & C. 240
;
R. v. Harwood, 2 East, 177.

I) R. v. Newling, 3 T. R. 310. See the cases referred to by
Bnller, J., at p. 311.

() R. t. Mein, 3 T. R. 598.

(x) R. v. Lane, 5 B. & Aid. 488.

(y) R. v. Barzey, 4 M. & S. 253. As to what amounts to an

acceptance of a charter, see R. v. Hughes (7 B. & C. 708), where
Lord Tenterden, C.J., said (p. 717) :

"
It is said that there should

have been a public meeting [of the burgesses], and a vote upon
the question whether it should be accepted or not

;
and if that

was absolutely necessary, the charter certainly has not been ac- .

cepted. But no instance of any such meeting has been shewn,
nor has any authority or dictum that such a meeting was neces-

sary been adduced. It has long been the received opinion that

there must be an acceptance ;
but the mode of proving it has al-

ways been left open. In general this acceptance of a charter has
been proved by evidence of acting under it, and that is evidence
in the case of a new as well as of an old charter." Littledale,

J., added : "I am of opinion that any unequivocal act of the

parties shewing their assent to accept and be governed by the

charter is sufficient." Two hundred and sixty-two burgesses
having voted at an election to the office of town sergeant, under
the charter, and 129 more having signed a paper giving their as-

sent to the acceptance of the charter, the sum of these two amount-

ing to a majority of the entire number of burgesses, this was held

by the Court to be a sufficient acceptance of the charter. Ib.

(z) R. v. Headley, 7 B. & C. 496.
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If the ground of application be the acceptance of an
office incompatible with one already held, the affidavits

must shew, not only an acceptance and actual exercise

of the second office, but also a valid appointment to

it (a). They should also shew that the two are in fact

incompatible (b), and that the defendant could by his

own mere act divest himself of the former office; or, if

the concurrence of another person was requisite, that

such concurrence had been obtained (c).

Where an actual amotion is requisite to vacate an

office, the affidavits should state that such amotion has
taken place (d).

The grounds of objection to the validity of an election

should be clearly stated, e.g., the absence of due notice (e).

The affidavits should state when the defendant was

elected, and establish a primd facie case referable to

that time; a relator cannot say to the Court that when-
ever the defendant was elected, he was not duly elect-

ed (/). In such a case the defendant is not bound to

.answer for the proceedings of any other day than that

specified by the relator (g).
Where a relator's affidavit had omitted to state in

whom the right of election to the office of portreeve was,
the deficiency was (on argument of the rule), allowed

to be supplied by the defendant's affidavit, disclosing
the mode of election (/i).

If the objection be that the person moved against had
not a majority of legal votes, the affidavits should shew
who are entitled ^ to vote, and that another

[ ^ 165]

person had a majority of such votes (i). It is not enough
that the affidavits shew that a large number of persons

voting were not qualified; they must shew for whom
the votes of such persons were given (A;).

A relator's affidavit stating his information and be-

lief that the defendant has usurped the the office in.

question, if not contradicted by the defendant's on

shewing cause, will be sufficient to induce the Court to

grant the information (Z).

(a) R. v. Day. 9 B. & C. 702 ; cf. Boston's case, cited Noy. 78.

(fc) R. v. Pateman, 2 T. R. 777.

((.-) See per Parke, J.. R. v. Patteson, 4 B. & Ad. 24.

U/i R. v. Heaven, 2 T. R. 772.

(<) R. v. Thomas, 8 A. & E. 183.

(/) Per Lord Denman in R. v. Rolfe, 4 B. & Ad. 842.

(.'/) Ib.

(h) R. r. Mein, 3 T. R. 598
;
as to criminal informations, vide

lv. r. I'.ahhvin, 8 A. & E. 168, ante, p. 48.

(i)
R. v. Mashiter, 6 A. & E. 153.

(k\ R. v. Jefferson, 5 B. & A. 855.

(0 R. t>. Harwood, 2 East, 177; R. . Slythe, 6 B. & C. 240.
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As to hearsay and belief in affidavits, it makes a great
difference whether the matter of hearsay and belief goes
to the validity of the title, or merely to the fact of the

party having exercised the office
;

it is not considered
sufficient in the former case, though it may be in the

latter (m).
The various rules of order xxxvni. of the Supreme

Court Rules and Orders as to affidavits and deposit ions

are made applicable to quo warranto proceedings (Order
LXVIII., r. 2).
For the mode of framing or swearing affidavits, &c.,

in or out of England, the mode of filing and stamping
them, the striking out of scandalous matter, the mak-

ing of alterations, the affidavits of illiterate persons,

&c., vide ante, pp. 42-44
Forms of affidavits will be found in the Appendix.

Order nisi. ^n rder will not be granted, in the alternative, for

a quo warranto or a mandamus (n).
One order may be granted in respect of ^several

offices (o).
A single order may be granted against several de-

fendants (p).

Every objection intended to be made to the title of a

defendant on an information in the nature of a quo
warranto must be specified in the order to shew cause
or notice of motion, and no objection not so specified can
be raised by the relator on the pleadings without the

special leave of the Court or a judge (q).
This is a reproduction of a Reg. Gen. of Hil. T. 7 &

8 Geo. 4 (r).

(TO) Percuriam, 6 B. & C. p. 243.

(n) R. v. Mayor of Leeds, 11 A. & E. 512.

(o) R. v. Thomas, 8 A. & E. 183. See also R. v. Patteson, 4 B.

& Ad. 9.

(p) See R. v. Warlow, 2 M. & S. 75; R. v. Ramsden, 3 A. &
E. 456; R. v. Hanley, 3 A. & E. 463, note.

(q) C. O. R. 55.

(r) The reason of the rule is thus stated by Blackburn, J., in

R. v. Tugwell :

" When the Court, being satisfied that there was
a good objection, in the exercise of its discretion granted leave

upon one point, the relator might start a number of other objec-
tions which the Court never intended to be raised, and on which,
in its discretion, it would not have given leave to file the infor-

mation
; and, the Crown not being subject to the rule against

duplicity in pleading, there were replications without stint,

traversing all the allegations in the plea and raising all kinds of

objections, to the great expense and annoyance of the person
holding the office in question. The books swarm with instances
of this abuse

;
and R. r. McKay (4 B. & C. 351) is an instance

were there were sixteen general replications putting in issue the
facts stated as inducement to the defendant's traverse, and thirty

special replications setting up various customs as to the election
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^ "Where all tho rule nisi stated was that
[ ^ 166]

the party against whom the application was made was
not entitled to be appointed to the office, and that the
relator was, the Court considered that the objection to

the defendant's title was insufficiently stated (s).
The strictness applies only to the pleadings ; the

rule does not prevent the relator at the trial of the in-

formation taking objections not specified in the order
nisi (t). It does not say that no evidence shall be

given of any objection not specified in the order, nor
does it contain any regulation as to evidence. Tho
effect of it is that if, without the leave of the Court or a

judge, the relator raises on the record any objections to

the title of the defendant not specified in the order nm,
the replications will be stuck out (u).
The mode of serving the rule, when drawn up, is the Service of

same as in the case of criminal informations, as to which order,

vide, ante, p. 53.

See form of order nisi in Appendix.
No person is allowed to shew cause against an order shewing

nisi unless he has previously obtained office copies of cause,

such order and of the affidavits on which it was

granted (x).
As to enlarging the rule when the defendant is not ready

to argue it, see the remarks made ante, pp. 53, 54, which
are applicable to quo icarranto informations also (y).

^The defendant's affidavits may be enti- [^ 167]
tied either simply "In the High Court of Justice,

Queen's Bench Division," or with the addition " The

Queen against A. B." (z).
As to the various grounds on which the Court may

discharge the order, let it suffice to say in general (1)
that all the grounds already given for refusing an order

nisi in the first instance are also grounds for discharg-

ing it if granted ; (2) that the suppression of any ma-
terial fact in the affidavits on which the order was

granted will be a reason for discharging it (a) ;
and

or appointment of bailiff of the borough, which office the de-

fendant was alleged to have usurped. The object of tin- I.

Gen. was to provide a remedy for this abuse" (9 B. & S. 37.">i.

As to the previous practice, see R. v. Brown, 4 T. R. 276.

() K. r. Kdye, 12 Q. B. !>:'>(>;
Sen- K. r. I'm <-,. :,

({. \\. !M.

(0 R. p. Tngwell, 9 B. & S. 367; L. R. 3 Q. B. 704.

() 7V/- Blackburn, .T., ib. : tf.
K. '' I'reece. "> (}. B. 95, note (A).

(a-) 0. O. R. 20. This was :ils< the rule previously; set- K. r.

Inhabitants of Rotherham, lr> L. J. M. C. 17.

(y) See also A7wn., -2 1 laniard. 340.

(z) R. v. Jones, 1 Str. 704; R. v. Harrison, 6 T. R. 60; R. v.

Cole, 6 T. R. 640.

(a) Sector Lord Tenterden, R. v. Hughes, 7 B. & C. 719.
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Divisional
Court,

(3) that the Court will not discharge the order on the

merits, wherever a fair doubt in law exists, which ought to

be raised on the pleadings, or where there is a conflict

of testimony as to facts which a jury is the proper tri-

bunal to settle, (b).

Where, however, the case set up by the relator's affi-

davits is completely answered by those of the defendant,
the Court will discharge the order nisi (c).
As to the motives of the relator, vide ante, pp. 149,

157, 158.

The Court will not discharge the order merely on the

ground that a similar attack had previously been made
on the defendant's title and abandoned (d) ;

even though
the order had been obtained on an affidavit made by the

same deponent (e) ;
unless both applications are at the

instance of the same relator (f ).

Appeal.
An appeal lies to the Court of Appeal from either the

grant or refusal of an order nisi by the Divisional

Court, as well as from its decision in discharging or

making absolute the order nisi (g).

Renewed "Where the order nisi has been discharged, the same

application to relator will not be permitted, on new affidavits explain-

ing or contradicting those used on shewing cause, to

attack the defendant's title for the same alleged defect;

[ ^- 168] for this would be to encourage parties to -^ come
before the Court in the first instance with an imperfect
case, and then eke it out on a second application, by
picking out inconsistencies in the opposing affidavits (/i).

W'here, however, the order nisi has been discharged on
the ground of disqualification of the first relator, the

Court has allowed other relators, to whom there was no

objection, to proceed (i).

The costs are wholly in the discretion of the

Court (*).
The Court may discharge an order nisi for an infor-

(&) See per Lord Kenyon, in R. v. Mein, 3 T. R. 598; R. v.

Quayle, 11 A. & E. 508; R. v. Carter, Cowp. 58; R. v. Sandys, 2
Barnard. 301; R. v. Godwin, 1 Doug. 3i7.

(c) R. r. Rolfe, 4 B. & Ad. 840; see also R. v. Orde, 8 A. & E.

420, note
;
R. r. Sargent, 5 T. R. 466, and R. v. Chitty, 5 A. & E.

609. Cf. R. v. Fisher, 4 B. & S. 575.

(d) R. v. Bond, 2 T. R. 767.

(e) R. v. Alderman of New Radnor, 2 Lord Keny. 498.

(/) R. v. Orde, 8 A. & E. 420, n. Ib.

(g) Judic. Act, 1873, s. 19.

(A) The rule is the same in the case of criminal informations,
vide ante, pp. 51, 52.

(t) R. tf. Slythe, 6 B. & C. 244.

(k) Order i,xv. All the rules of this order are made applicable
to quo warranto proceedings (Order LXVIII., r. 2).

Costs on dis-

charging
order.
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mation in the nature of a quo warranto with or without

costs, and in its discretion may, upon such notice as

may be just, direct the costs to be paid by the solicitor

or other parties joining in the affidavits in support of the

application, although he be not the proposed relator (I).

It was discharged in R. v. Hughes (m) with costs, on
account of the suppression of material facts in the affi-

davits on which the rule had been obtained.

In other cases it has been discharged with costs on
the ground that the charge was groundless and friv-

olous (n).
If tne order is discharged on the merits, the general

rule is that the defendant should have his costs
;
but

not if it is discharged on any mere technical ground (o).

Even before the new Crown Office lule just cited,

where it appeared that the party making tho affidavit as

relator was indigent, and was induced to make the ap-

plication by another person, viz., an attorney, who was
the real prosecutor, the Court ordered the costs to be

paid by the attorney (p).
In making the order absolute the Court will also ex- Costs on

ercise a discretion as to costs. order abso-

jf No uniform rule for the exercise of the [ ^ 169 ]
lbttf -

Court's discretion in this matter can be extracted from
the cases.

In R. v. Morton (q), where the defendant resigned
after the rule nisi against him had been obtained, and
it appeared that the presiding officer had declared him
a duly elected town councillor, and the town clerk had
served a notice on him to accept the office, warning him.
that if he did not he would be liable to a fine, the Court
made absolute the rule with costs; but ordered that, if

it should be necessary to file the information, it should
be done at the prosecutor's expense, the defendant un-

dertaking to disclaim if required. This case was de-

parted from in R. v. Sidney (r) before Erie, J., in the

(?) C. O. R. 56. (TO) 7 B. & C. 719.

(n} R. t;. Lewis, 2 Burr. 780; R. v. Wardroper, 4 Burr. 1963.

(o) See R. v. Proprietors of Nottingham Journal, 9 Dowl. 1042.

(p) R. v, Greene, 4 Q. B. 646. "We take the rule to be."
said Lord Denman,

"
that the Court may adjudge from all cir-

cumstances who is the party, and give costs against any party,
or against, an attorney, if the affidavit of the person sought to be

charged, or any affidavit produced by an attorney, shews good
ground for imposing them upon them respectively."

(q) 4 Q. B. 146.

(r) 2 L. M. & P. 149. This case is to be distinguished from
R. r. May (2 L. M. & P. 144) before the same judge, where a

person, without his knowledge, had been elected to\vn councillor,
and took olllce only to avoid the fine

;
and on learning that the

13 INFORMATION.



194 QUO WARRANTO INFORMATIONS.

Bail Court, and in R. v. Earnshaiv (s) in the full" Court.

And in R. v. Hartley (f), where the defendant, on shew-

ing cause, admitted that his election was void and of-

fered to resign or disclaim, the Court held that the rule

must be made absolute without any terms, Crompton,
J., saying: "The office being full, there must be a

formal information and ouster to set the corporation

right; and then the costs of an information and ouster
are regulated by statute."

In a later case where the defendant had resigned
office before the rule had been obtained, but it was nec-

essary to have judgment of ouster for the purpose of

substituting another candidate at once in the office, the

Court made the rule absolute without costs, on the de-

fendant's undertaking to enter a disclaimer; but the re-

lator was to have costs of the information and dis-

claimer (w).
And in R. v. Newcoinbe (x), where the defendant, on

being served with the rule, at once admitted that he
had no claim to the office, and undertook to resign

[ -^ 170 ] without shewing cause against the ^ rule,

Blackburn and Lush, JJ., made the rule absolute with-

out costs.

Where the defendant does not intend to defend, and,
in order to prevent judgment by default, enters a dis-

claimer at the Crown Office; on the disclaimer being
filed, judgment of ouster may be entered, and the costs

taxed as in judgment by default : see No. 59 of tht>

new Crown Office Rules.

Security for Where the nominal relators are acting merely as the
costs. instruments of, and at the instigation of, other persons,

the Court has ordered security for costs to be given,

especially where the nominal relators were persons in

low and indigent circumstances (y).
But the Court interposes no such obstacle in the way

of a relator who is really such, and who has a personal
concern in the matter, notwithstanding his being in in-

solvent circumstances (z).

validity of his election was questioned, not only offered to resign

"but, in fact, made two ineffectual efforts to do so. The informa-
tion was granted only on the terms that it should be at the re-

lator's cost; the defendant undertaking to make a valid resigna-
tion at his own cost, or, if it became necessary to tile an informa-

tion, at his own cost to disclaim.

(s) 22 L. J. Q. B. 174
; cited by Crompton, J., 3 E. & B. 143.

(0 3E. &B. 143.

(u) R. v. Blizard, L. R. 2 Q. B. 55. (x) 15 W. R. 108.

(y) R. r. Trevenen, 2 B. & A. 339; R. v. Dudley, 7 Dowl. 700;
R. v. Wakelin, 1 B. & Ad. 50.

(z) R. v. Wynne, 2 M. & S. 346. See also on this point the
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In any cause or matter in which security for costs is

required, the security shall be of such amount, and be

given at such, time or times, and in such manner and
form, as the Court or a judge shall direct (a).
Where a bond is to be given as security for costs, it

shall, unless the Court or judge shall otherwise direct,
be given to the party or person requiring the security,
and not to an officer of the Court (&).

. As soon as the order nisi is made absolute the relator Recogniz-
must enter into the requisite recognizance; viz., in the ance.

penalty of 50 effectually to prosecute the information;
and to abide by and observe such orders as the Court
shall direct (c).
The recognizance must be filed at the Crown Office

Department (d).
The rules as to recognizances set forth ante, p. 56,

when dealing with criminal informations, apply also to

recognizances in quo warranto proceedings. For form
of recognizance see the Appendix.

It is a general rule that, where a proper case has Subsequent
been laid before the Court to induce them to grant the interference

information, they have never^ exercised any [ ^ 171]
'

control over it afterwards, as to the manner in which it

is to be conducted (e).
On this ground, where the information was for claim-

ing to be a common councilman of a borough, and the

relator by his replication attacked also the defendant's

title as freeman, which had been stated in the intro-

ductory part of his plea, the Court refused to strike it

out or direct their officer to enter a nolle prosequi (/).

In some cases, where the Court is convinced that an Permitting

important question is involved which the defendant is defence

unwilling to contest, it will permit the defence to be Ka '" st
;'<'-

carried on by other persons at their own risk and cost,
'

In a case where the titles of a number of corporators

were, in the then state of the law, dependent on the va-

lidity of the defendant's title as mayor, the Court set

aside a judgment of ouster to which the mayor had
submitted by default, and allowed another person to

defend the title; he indemnifying the mayor against all

costs and charges (g). The whole Court was clear that

ilu> corporation had such an interest in the mayor's title

to his office, and such a connection with it, and such a

language of Lord. Tenterden in R. v. Wakelin, 1 B. & Ad.

distinguishing R. v. Trevenen (ubi sttpra). See the extract from

the judgment of Lord Tenterden set forth, ante, p. 154.

(a) Order LXV. r. 6. (b) Id. r. .7. (c) C. O. R. 48.

(d) Ib. (e] Per curiam. R. v. Brown, 4 T. K

(/) Ib. (g) R. v. Dawes, 4. Burr. 2277.
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right to see it supported if it was really a good xme,
that he ought not (as an honest man or as a just cor-

porator) to desert and give it up, in prejudice to the

rights of the corporation in general, or of particular

corporators, when he was offered a complete indisputa-
ble indemnification on the part of those who desired to

defend his right in order to support their own (h).

Consolidation Where several orders nisi for informations in the na-
of several ture of quowarranto have been granted against several
orders nisi,

persons for usurpation of- the same offices, and all upon
the same grounds of objection, the Court may order

such orders to be consolidated, and only one informa-

tion to be filed in respect of all of them (i).

Or the Court may in such a case order all proceed-

ings to be stayed upon all but one, until judgment be

given in that one (A;).

[ -jf 172] -^f Where several informations were filed on
the same grounds for exercising the office of alderman,
and the relator was put under terms to proceed with

one only till further order, the Court refused to direct

that any party to the other information should be bound

by the result (I).

And no order is to be made to consolidate or stay any
proceedings against any defendant unless he gives an

undertaking to disclaim, if judgment be given for the

Crown, upon the information which proceeds (m).
A new relator may by leave of the Court, on notice of

motion,be substituted for the one who first enters into the

recognizance, on special circumstances being shewn (n).
The application must be made after two clear days'

notice of motion, and be brought on as if it were an ex

parte motion, and not put into the Crown paper (o).

It was not at all unusual for one person to make the

affidavit on which the order had been obtained and
made absolute, and for another or others to come for-

ward as the
1

relator or relators and have their names
filed (p). See now No. 54 of the new Crown Office

Rules, ante, p. 161.

(h) Ib. See also R. v. Marshall, 2 Chitt. 370.

(i) C. O. R. 58. The old practice was similar
;
see R. v. Fos-

ter, 1 Burr. 573, though Lord Ellenborough in one case (R. v.

Warlow, 2 M. & S. 75) seems to have thought otherwise.

(*) Ib. (/) R. v. Cousins, 7 A. & E. 285.

(TO) C. O. R. 58. (n) Ib. 57. (o) Ib. 255.

(p) See per Lord Denman, R. . Dudley, 7 Dowl. 701. See,
for an example of such a case, R. v. Alderson, 11 A. & E. 3, and
R. v. Quayle, 9 Dowl. 548, where, after the rule had been made
absolute, a new relator was substituted on the ground that the
former relator had been compelled to go to the West Indies on
business.

Substitution
of new
relator.
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THE observations made ante, pp. 58, 59, as to criminal The infor-
informations apply equally to quo warranto informa- mation.

tions.

In informations filed by leave of the Court, the "in-

formation invariable states that "A. B., coroner and at-

torney of our present Sovereign Lady the Queen, in

the Queen's Bench Division, &c., and for our Lady the

Queen, at the relation of C. D.," &c.
; but in cases

which do not come within the statute of 9 Anne, c. 20, it

would seem that the mention of a relator is not neces-

sary (a).
The second and other counts are usually commenced

thus; in the case of an ex officio information: "And
the Attorney-General of our said Lady the Queen, for

our said Lady the Queen, further giveth the Court here
to understand and be informed that," &c.

; or, in in-

formations filed by leave of the Court: "And the said

coroner and attorney of our said Lady the Queen, for

our said Lady the Queen, further giveth the Court here
to understand and be informed," &c.

The information need not state that it is filed by
leave of the *Court (6). "The Court gives [* 174]
the order, and the information is filed; but such leave

never appears on the record" (c).

() Denison, J., speaking of this class, says: "The mention of
a relator is no more than sxirplusagr, and therefore will not
hurt the common law judgment." (R. r. Williams, 1 Burr. 408.)

(li) Syminers r. R., Cowp. 489.

(c) Per Lord Manslield, Ib.
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One informa-
tion against
several

persons and
for several

usurpations.

It is not necessary to allege whether the office is by
charter or by prescription, if it appears to be one which
concerns the public.
An information calling on the defendant to shew by

what authority he claimed to be bailiff of the village of

Southwold was demurred to on the ground that it did

not appear that Southwold was a corporation, so as to

make this a usurpation upon the Crown; the office

might be only a private one as bailiff of a manor. Sed

per curiam : it is said to be an ancient town, and that

this is a public office, an office of great trust and pre-
eminence within the town relating to the adminis-

tration of public justice: all of which was confessed

by the demurrer. Therefore judgment was for the

Crown (d).
There may be one information against several per-

sons, and against the same persons for different usur-

pations (e).

Lord Mansfield was of opinion that an informa-

tion for different usurpations would have been good at

common law; but if not good at common law, it was
within 19 Geo. 2, c. 12, s. 4 (/).

In dealing with the objection to an information that

it was against different persons, the same judge said:

"The answer is, that the Act of Parliament gives a dis-

cretionary power to the Court to grant one or more in-

formations according to the nature and circumstances

of the case: and to suppose extravagant cases, or that

the Court would be absurd enough to join two fran-

chises in different corporations, is to suppose a case that

cannot exist. The Legislature trusts the Court with

the discretion of joining them; and, upon an applica-
tion for leave, the Court goes into the nature of the

question to be tried. In this case, nothing could be
more proper than to join the several defendants and
the respective franchises they claim, which are three.

The right of election is exactly the same, the question
is the same, and the evidence is the same" (g).

There are many instances of an information being
[ ^ 175 ] granted in -^ respect of two or more dis-

tinct offices, though this is not the usual practice (h).

(d) R. v. Boyles, 2 Str. 836.

(e) See Symmers v. R., Cowp. 489; R. v. Foster, 1 Burr. 573;
R. i'. Brown, 3 T. R. 574, n.

(/) Ib. 500.

(g) Ib.

(h) See R. v. Patterson, 4 B. & Ad. 9 (alderman and justice of

the peace); R. v. Thomas, 8 A. & El. 183 (town clerk and clerk

of the peace) ;
2 Gude, 258 (recorder and justice of the peace) ;
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Forms of information will be found in the Appendix.
The information (which is usually settled by counsel) Film",

is engrossed on parchment, signed by the Master of the

Crown Office, and then filed. Though it may be filed

before the relator's recognizance has been entered into,
no process can issue before the recognizance is filed (i).

Ex officio informations are, when signed by the At-

torney-General, filed without any order of the Court or

recognizance.
Leave to amend has almost always been given, even

Amending.
after the information has been demurred to.

The Court will not quash a quo warranto information

on motion, though both parties consent (A;). But, where
both parties consented, it has allowed the recognizances
on both sides to be discharged (I).

All the rules as to the appearance of the defendant Appearance
and the mode of compelling it, set forth ante, pp. 59

seq., in dealing with criminal informations, apply also

in the case of quo warranto informations,
If a defendant on an information in the nature of a Disclaimer.

quo warranto does not intend to defend, he may, to pre-
vent judgment by default, enter a disclaimer at the

Crown Office Department and file a copy there, and de-

liver another copy to the relator or his solicitor. Upon
the disclaimer being filed judgment of ouster may be
entered at the Crown Office Department, and the costs

taxed as in, judgment by default (m).
In an old case the Court, under peculiar circum-

stances, allowed a disclaimer to be entered by the de-

fendant without costs (n); but the rule just quoted
appears to give the relator a right to costs (o). See,

however, Order LXV., r. 1, of the Supreme Court Rules,

1883, and C. O. K. 300.

For form of disclaimer see Appendix.
jf On the appearance of the defendant, an

[ -^f 170] Order to

order to plead may be drawn up at the Crown Office by plead,

the prosecutor or his solicitor (p).
This is an order of course (q).

Every pleading (other than a plea of guilty or not pleadings,

guilty) is to be intituled: "In the High Court of Jus-

tice, Queen's Bench Division," and shall be dated of tho

2 Gude, 259 (deputy recorder and justice of the peace); Sym-
mera v. R., Cowp. 489; Coke's Entries, .VJ7: !:. D, Cousins. 7 A.

& K. 286.

(0 C. O. R. 46; R. v. Mayor of Hertford, 1 Sulk. :!7C.

(*) R. v. Edgar, 4 Burr. 'J297. (/) Ib.

(m) C. O. It. nit. (n) K. r. Holt, 2 Chitt. 306.
- e R. v. Hartley, 3 E. & B. 143.

(p) C. O. R. 132. </
Ib. 252.
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Defence.

Pleading
double, or

several

matters.

day of the month and the year when the same was

pleaded, and shall bear no other time or date. It shall

be written or printed on paper, and a copy shall be de-

livered to the opposite party and be filed at the Crown
Office (r).
The defendant may plead to the information within

such time and in like manner as if the information were
a statement of claim in an action (s) ;

that is, within ten

days from the service of the information, or from the

time limited for appearance, whichever shall be last,

unless such time is extended by the Court or a judge (i).

No plea in abatement is allowed (u).
The time to plead may be extended, on application

by summons to a judge at chambers, upon such terms
and for such time as the judge in his discretion may
think fit (x).

Before the Act of 32 Geo. 3, c. 58, a defendant could not

plead double to a quo warranto information (y). Sect. 1

of that statute enabled the defendant to plead such several

pleas as the Court on motion should allow (z). The
whole of this Act has been repealed by 45 & 46 Viet. c.

50, s. 5, as to boroughs within the latter Act. As, how-

ever, the defendant's plea, as well as all subsequent
pleadings are now to be had and taken as if in an
action (a); and the defendant in an action not only

may, but must (6), raise by his pleading all such

grounds of defence as, if not raised, would be likely to

take the opposite party by surprise, it would seem to

[ ^ 177] ^-follow that he may, without leave, plead
several matters by way of defence.

The provisions of No. 252 of the new Crown Office

Rules as to pleading double or several matters (in
cases coming within which an application, by way of

motion to a Divisional Court, for an order nisi under
254 appears to be necessary), though r. 250 makes it

applicable to all proceedings on the Crown side, will

probably be held not to apply to quo warranto pro-

ceedings; on the ground that leave to plead several

matters is not now necessary in quo warranto.

(r) Ib. 128. (*) Ib. 134. (<) Order xxi., r. 6.

() Order xxi., r. 20. Pleas in abatement to informations and
indictments had been practically abolished by 7 Geo. 4, c. 64, s. 19.

(x) C. O. R. 133.

If) R. ?;. New land. Sayer, 96
;
R. v. Archbishop of York, Willes,

533.

(z) An unsuccessful attempt was made in R. v. Autridge, 8 T.

R. 467, to limit the statute to cases where the defendant had held
office for six years. It applied only to franchises of a corporate
kind: R. r. Richardson, 9 East, 469; R. r. Highm;>re, 5 B. & A. 771.

(a) C. O. R. 134. (6) Order xix., r. 15.
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As to the Crown, it is clear, according to Willes, J. (c),
that at common law the Crown was not precluded from

pleading double, or pleading and demurring.
" I speak

with the sanction of the highest authority," says that
learned judge,

" when I say that the right of the Crown
to plead double was unaffected by any of the statutes or
rules of Court relating to pleading and procedure" (d).

Every allegation not denied specifically or by neces- Mode of

sary implication, or stated to be not admitted, is to be traversing
taken as admitted (e). allegations of

The plea should not deny generally the grounds al-
iuformation -

leged in the information, but each allegation of fact

not admitted should be specifically dealt with (/).
The same principles were acted on under the old sys-

tem of pleading. Where the information described the
office in question as an office

" of great trust and pre-
eminence within the borough touching the rule and

government of the borough, and the election and re-

turn of burgesses to serve for the Commons in Parlia-

ment for the said borough," it was held that the plea
admitted every part of this description which it did

not specifically deny (gr).

A defendant was not allowed to plead not guilty, or

that he did not usurp the office or franchise in ques-
tion; for if he had at all exercised the office or fran-

chise his plea must shew by what authority he had
done so (h).
But a plea that he did not exercise or use the office Examples of

or franchise would be good (i). defences.

^f A plea that the defendant was duly [ ^ 178 J

elected or appointed to the office in question, without

showing how he was elected or appointed and how he
was admitted to or took upon himself the office, would
be considered bad (fc). So strict was the necessity for

the defendant to set forth fully and accurately his title,

and to put it on the right ground, that in one case

where in his plea the defendant grounded his title on
a claim of prescription, which was found against him,
the Court gave judgment of ouster, though it appeared
on the face of the record that the defendant had a good
title under a charter; and a repleader was refused (I).

(c) Tobin t>. R., 14 C. B. N. S. 522.

(d) Ib. (c) Order xix., r. 13. (/) Id., r. 17.

(g) R. v. McKay, 4 B. & C. 351.

(/t) See R. v. Blagden, 10 Mod. 211, 296.

(i) R. . Ponsonby, Bayer, :>:.; 1 Lord Keny. 1; 2 Bro. 1'. ('-

*1 1 .

(k) Keeper Lord Mansfield, R. v. Leigh, 4 Burr. -Jill.

(/) Ib. So the facts seein to have been regarded by Lord
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In another case, where the defendant's mistake con-

sisted in a defective setting forth of a really good title,

a verdict against him was set aside on his paying the

costs, and liberty to amend his plea was given (ra).

To a quo tvarranto for exercising the office of com-
mon councilman of a borough, the defendant pleaded a

charter of Will. 3 to the borough directing that the

common councilmen should be elected in such manner
as was used before a former charter of Chas. 2; and
that before the charter of Chas. 2, the mayor, bailiffs,

and burgesses used to elect, except at those times when
there was any bye-law to regulate the mode of elec-

tions. The Court held the plea bad on demurrer, as

not shewing what in fact was the usage before the

charter of Chas. 2 : the plea amounted merely to a state-

ment that councilmen were elected by mayor, &c., except
when they were elected in some other manner (n).

If the defendant succeeded on any plea which^was a

complete bar to the information, he was entitled to

judgment; but if he only partially succeeded in prov-

ing such a plea, the judgment was one of ouster (o).

Further, if the only plea pleaded was bad, and shew-
ed no title to the franchise, judgment of ouster might
be given upon it as confessing an usurpation (p).

Partial [ "Ar 179] -^- The defence may be partial in respect
defeuce. of time.

A defendant may plead as to part of the time he is

alleged to have usurped the office or franchise, a con-

fession of the usurpation, and as to the residue a justi-

fication on the ground of due election and admission.

If as to part of the time he establishes his justification,
the judgment is not of ouster, but merely that he be

fined for the usurpation confessed (q).
He may, of course, plead that as to part of the time

he did not exercise the office or franchise, and a justi-
fication as to the rest of the time.

As to amending the defence, see "Amendments,"
post, pp. 183, 184 (r).

Mansfield and Yates, J. But Aston, J. thought it did not ap-
pear that the defendants could have made a title at all.

(m) R. v. Philips, 1 Burr. 292.

fal R. v. Birch, 4 T. R. 608.

(o) R. v. Downes, 1 T. R. 453; R. r. Philips, 1 Str. 394; R. v.

Penryn, 1 Str. 582; 2 Bro. P. C. 294.

(p) R. f. Philips, ubi supra.

(q) R. v. Biddle, 2 Str. 952; R. v. Taylor, 2 Barnard. 238, 280,

316, 320; R. v. Clarke, 2 East, 75.

(r) Under the old system leave to amend was easily obtained

(R. i: Grimes, 4 Burr. 2147), even after the plea had been de-
murred to, and a concilium moved for (R. r. Ellams, 7 Mod. 220),
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As by No. 134 of the New Crown Office Rules the Demurrer,
defendant's plea and all subsequent pleadings are

(subject to the rest of those rules) to be as if in ac-

tions, and in like manner as if the information were a

statement of claim; and, as in actions, demurrers are

abolished (s), and every party is entitled to raise by
his pleading any point of law, which is to be disposed
of by the judge who tries the cause at or after the trial,

unless by consent of the parties or' by order of the

Court or a judge on the application of either party, it

is set down for hearing and disposed of at any time
before the trial (t), it would seem that the procedure
substituted for demurrer in the case of actions is also

to be adopted in the case of quo warranto informa-

tions (u).
It is clear, however, that whether a defendant can or

cannot -^ demur to the information, he is not
[ -^f 180]

obliged to do so, and that he can raise in his statement

of defence any legal objection to the information which

might be raised by demurrer.

All subsequent pleadings are also to proceed in like Pleadings

manner as in an action (y). subsequent

The reply is to be delivered within twenty-one days
after the defence has been delivered, unless the time is p y<

extended by the Court or a judge (z).
No objection to the defendant's title can be raised on

the pleadings without the special leave of the Court or

a judge, other than the objection or objections specified
in the order to shew cause or notice of motion (a).
The prosecutor, in answer to a plea that the defend-

ant has held or executed the office or franchise for six

years before the exhibiting the information, may reply

and after argument of such a demurrer (R. v. Birch, 4 T. R. 608;
R. v. BlatcMord, 4 Burr. 2147J.

1 >rder xxv., r. J. (t) Ib., r. 2.

(u) C. O. R. 250, 252 (c), leave some on the point, being appli-
i :i!i!<! to all proceedings on the Crown side. A demurrer ad-

mitted the truth of the allegations in the pleading demurrer to:

sec I;, r. Boyles, 2 Str. H:!<>; 2 Lord l;a\m. l.V>!; and l>. r. Mc-

Kay, 1 I;. & C. 351. The Crown might at the same time demur
t<> a plea and traverse the allegations^ in it: R. v. Diploek. 10 B.

& S. 171, n.; R. v. Ginever, 6 T. R. 732, 733, n. It SWIMS doubt-

ful whether the old pleading rule (H. T. 1 \Vill. !.),
wliich re-

quired the grounds of demurrer to be stated in the marmn, ap-

plied to
i/iin inirranto proceedings: R. v. Woollett, 2 Cr. M. & K.

2:><>; R. r. Alderson, 1 Q. B. 883, note (&).

(!/) C. O. R. 134. (z) Order xxni., r. 1.

(a) C. O. R. 55, repeating in substance a KVg. < Jen. of 1 1 . T. . 7 &
>. I. previously to which the rule was different: BM \i. '

i,
1 T. K. 276.
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Pleadings
subsequent
to reply.

Close of

pleadings.

General
rules appli-
cable to

pleadings.

any forfeiture, surrender, or avoidance by the defend-

ant within the six years (6).
Under the old procedure a replication which merely

denied an inference of law from the facts stated in the

plea, but not the facts themselves, was considered
bad (c).
The following are examples of replications: that the

defendant was, at the time of the election relied on in

his defence, disqualified to be elected (d); that he was
not duly elected (e); that he was not lawfully ad-

mitted (/) ;
that there was a former judgment of ouster

against him after the election pleaded by him (g).
No pleading subsequent to reply, other than a join-

der of issue, is to be pleaded without leave of the

Court or a judge; and such pleading is to be then

pleaded only on such terms as the Court or judge shall

think fit (h).

Subject to this rule, every pleading subsequent to

[^ 181] reply must be ^ be delivered within four

days after the delivery of the previous pleading unless

the time is extended by the Court or a judge (i).

One order only to plead, reply, rejoin, or plead sub-

sequent pleadings is to be given, and such order may
be drawn up and served as well during the sittings as

in vacation; and every such order shall expire as fol-

lows, that is to say, every order to plead, in ten days
next after service thereof, unless the time be extended

by order of the Court or a judge, and every order to

reply, rejoin, or plead subsequent pleadings in eight

days next after service thereof, unless the time be ex-

tended as aforesaid (k).
As soon as any party has joined issue upon the pre-

vious pleading of the opposite party simply, without

adding any further or other pleading thereto, or has

made default in delivering any pleading after defence,
the pleadings are to be deemed to be closed (I).

Specific denial. Every allegation of fact in any
pleading, if not denied specifically or by necessary im-

(b) C. O. R. 135.

(c) R. r. Blagden, 10 Mod. 211, 296. So also was a replication
which alleged new matter not consistent with the defendant's

plea: R. v. Knight, 4 T. R. 419.

(rf) R. v. York, 2 G. & D. 105.

(e) R. r. Smith, 2 M. & S. 583.

(/) Mayof of Penryn's case, 1 Str. 582; 'R. r. Clarke. 2 East,

75; R. . Courtenay, 9 East. 246.

(.7) R. r. Clarke, 2 East, 75. (h> Order xxni., r. 2.

(t) Order xxnr., r. 3. (k) C. O. R. 131.

(1) Order xxni, r. 5 Order xxxvii., r. 13.
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plication, or stated to be not admitted, is to be taken as

admitted (m).
Performance of conditions precedent. Any condi-

tion precedent, the performance or occurrence of which
is intended to be contested, must be specifically denied;
and subject thereto, an averment of the performance or

occurrence of all conditions precedent necessary for the
case of either party is to be implied in his plead-

ing (n).
All points relied on to be raised. Each party must

raise by his pleading all such grounds of defence or

reply as if not raised would be likely to take the oppo-
site party by surprise, or would raise issues of fact

not arising out of the preceding pleadings (o).
No pleading is, except by way of amendment, to raise

any new ground of claim, or contain any allegation of

fact inconsistent with the previous pleadings of the

party pleading the same ( p).
Joinder of issue. The reply may join issue upon the

defence, and each party in his pleading, if any, subse-

quent to reply, may join issue upon the previous plead-

ing. Such joinder of issue shall operate as a denial
of every material allegation of fact in the pleading upon
which issue is joined; but it may except any facts

^ which the party may be willing to admit, [^ 1 82]
and shall then operate as a denial of the facts not so

admitted (q).
Mode of denial. When a party in any pleading denies

an allegation of fact in the previous pleading of the op-
posite party, he must not do so evasively, but answer
the point of substance. And so when a matter of fact is

alleged with different circumstances, it shall not be suffi-

cient to deny it as alleged with these circumstances, but
a fair and substantial answer must be given (r).

Contents of documents. Wherever the contents of

any document are material, it shall be sufficient in any
pleading to state the effect thereof as briefly as possible,
without setting out the whole or any part thereof, un-

less the precise words of the document or any part
thereof are material (s).

Allegation of notice. Wherever it is material to al-

lege notice to any person of any fact, matter, or thing,
it shall be sufficient to allege such notice as a fact, un
luss the form or the precise terms of such notice be ma-
terial (t).

(m) Order xix., r. 13. (n) Id., r. 14. (o) Id., r. 15.

(p) Id., r. 16. (q) Order xix., r. 18. (r) Id., r. 19.

() Id., r. 21. (<) Id., r. *'>.
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* Facts unnecessary to be alleged. Neither party need
in any pleading allege any matter of fact which the

law presumes in his favour, or as to which the burden
of proof lies upon the other side, unless the same has

first been specifically denied (u).

Technical objection. No technical objection is to be
raised to any pleading on the ground of any alleged
want of form (a:).

Unnecessary 'or scandalous matter. The Court or a

judge may at any stage of the proceedings order to be
struck out or amended any matter in any pleading which

may be unnecessary or scandalous, or which may tend
to prejudice, embarrass, or delay the fair trial of the

action; and may in such case, if they or be shall think

fit, order the costs of the application to be paid as be

tween solicitor and client (y).

Amendment uiith Leave. The Court or a judge may,
at any stage of the proceedings, allow either party to

amend his pleadings in such manner and on such terms
as may seem just; and all such amendments shall

be made as may be necessary for the purpose of

[^ 183] ^f determining the real questions or question
in controversy between the parties (z).
Even under the old practice, Lord Mansfield consid

ered it reasonable that if a defendant discovered be-

fore trial that he had pitched on the wrong defence, he
should be at liberty, on proper terms, to quit it and in-

sist on another which would better support his claim (a).

In another case, after trial and verdict for the Crown,
the Court set aside the verdict and gave the defendant

leave to amend his plea on payment of costs where,

owing to a mistake, the plea did not accurately set forth

the defendant's case (b).

Application for leave to amend. Application for

leave to amend any pleading may be made by either

party to the Court or a judge in Chambers, or to the

judge at the trial
;
and such amendment may be al-

lowed upon such terms as to costs or otherwise as may
seem just (c).
Amendment by writing or reprint. A pleading may

be amended by written alterations in the copy which
has been delivered, and by additions on paper to be in-

terleaved therewith if necessary, unless the amendments

require the insertion of more than 144 words in any

() Order XIX., r. 25. (x) Id., r. 26.

(y) Id., r. 27. (z) Order xxvm., r. 1.

(a) R. v. Blatchford. 4 Burr. 2147.

(b) R. v. Philips, 1 Burr. 292. (c) Order xxvm., r. 6.
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one place, or are so numerous or of such a nature that
the making them in writing would render the docu-
ment difficult or inconvenient to read

;
in either of

which cases the amendment must be made by deliver-

ing a print of the document as amended (d).
Failure to amend after order. If a party who has

obtained an order for leave to amend does not amend
accordingly, within the time limited for that purpose
by the order, or if no time is thereby limited, then
within fourteen days from the date of the order, such
order to amend shall, on the expiration of such limited

time as aforesaid, or of such fourteen days, as the case

may be, become ipso facto void, unless the time is ex-

tended by the Court or a judge (e).

Marking pleading as amended. Whenever any plead-

ing is amended, he same when amended shall be marked
with the date of the order, if any, under which the

same is so amended, and of ^ day on which
[ ^ 184]

such amendment is made, in manner following, viz :

" Amended day of pursuant to order of

dated the of "
(/).

Delivery of amended pleading. Whenever a plead-

ing is amended, such amended pleading shall be deliv-

ered to the opposite party within the time allowed for

amending the same (g).
Clerical mistakes. Clerical mistakes in judgments

or orders, or errors arising therein, arising from any acci-

dental slip or omission, may at any time be corrected

by the Court or a judge on motion or summons without

an appeal (h).
General power of amendment. And, generally, the

Court or a judge may at any time and on such terms

as to costs or otherwise as the court or judge may
think just, amend any defect or error in any proceed-

ings ;
and all necessary amendments shall be made for

the purpose of determining the real question or issue

raised by or depending on the proceedings (').

Service of pleadings. The rules as to the mode of

service of pleadings and as to the obtaining of copies
from the Crown Office referred to ante p. 71, when deal-

ing with criminal informations, apply also to quo war-

ranto proceedings.
The parties may concur in stating the questions of Sped*]

law in the form of a special case for the opinion of the

Court (k).

(d) Id., r. 8. (<) Id., r. 7. (/) Order xxvill., r. 9.

(g) Id., r. 10. (A) Id., r. 11. (i) Id., r. 12.

(*) C. O. R. 140.
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Further : Even without the consent of the parties, if

it appear to the Court or a judge, either from the plead-

ings or otherwise, that there is a question of law, which
it would be convenient to have decided before any
evidence is given or any question or issue of fact is

tried or before any reference is made to a referee

or an arbitrator, the Court or judge may make an
order accordingly, and may direct such question at law
to be raised for the opinion of the Court, either by
special case or in such other manner as the Court or

judge may deem expedient ;
and all such further pro-

ceedings as the decision of such question of law may
render unnecessary may thereupon be stayed (/).

Form. Every special case is to be divided into par-

[^ 185] agraphs which, ^- as nearly as may be, are to

be confined to a distinct portion of the subject, and

every paragraph is to be numbered consecutively. The

taxing officer is not to allow the costs of drawing and

copying any special case not substantially complying
with this rule, without the special order of the Court (m).

It must state concisely such facts and documents as

may be necessary to enable the Court to decide the

questions raised (n).

Every special case is to be printed by the plaintiff,
and signed by the several parties or their solicitors, and
filed by the plaintiff. Printed copies for the use of the

judges are to be delivered by the plaintiff (o).

Upon the argument the Court and the parties are to

be at liberty to refer to the whole contents of the docu-

ments referred to; and the Court is to be at liberty to

draw from the facts and documents stated in any such

special case any inference, whether of fact or law, which

might have been drawn therefrom if proved at a trial(p).

Judgment by Where any pleading is not entered within the time

default. limited, judgment as for want of such a pleading may
be entered at the opening of the office on the next fol-

lowing morning after the expiration of the time limited,

upon filing an affidavit of service of the order to plead,

reply, &c., as the case may be; unless an order of the Court
or a judge extending such time shall have been obtained

and served, in which case judgment shall not be signed
until the day after the expiration of the time granted
by such order (q).

(I) Order xxxiv., r. 2. Eule 9 as to the trial of issues of fact

without pleadings is also, so far as applicable, to apply to quo
warranto proceedings (C. O. R. 140).

(TO) C. O. R. 142. () Order XXXIV., r. 1.

(o) Id., r. 3. (p) Id., r. 1. (q) C. O. R. 170.
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In a case of judgment by default it will be assumed,

against the defendant, that the office he is charged
with usurping in a borough is a corporate office within

the statute of Anne (r).
The rules as to motions and other applications set Motions and

forth ante, pp. 72-74, are applicable to all proceedings other

on the Crown side (s). Besides these the various rules aPPlications.

of Order LII. of the Supreme Court Rules, 1883, are, so

far as applicable, to apply to all civil proceedings on
the Crown side. The two sets of rules are substantially
the same.

To substitute new relator. An application to substi-

tute a new relator for the original relator must be made

upon two clear days' ^- notice of motion, and
[ ^ 186]

be brought on as if it were an ex parte motion, and not

put into the Crown paper (t).

Where upon the trial of any cause or matter it ap- Neglect by

pears that the same cannot conveniently proceed by rea- solicitor,

son of the solicitor for any party having neglected to

attend personally, or by some proper person on his be-

half, or having omitted to deliver any paper necessary
for the use of the Court or judge, and which according
to the practice ought to have been delivered, such so-

licitor shall personally pay to all or any of the parties
such costs as the Court or judge shall think fit to

award (u).

In causes and matters commenced since these rules

came into operation, solicitors are entitled to charge and
be allowed the fees set forth in the column headed
"lower scale" in Appendix N. to the Supreme Court

Rules, 1883, in all causes and matters; and no higher
fees are to be allowed in any case, except such as are

by Order LXV. otherwise provided for (x).

By No. 293 of the new Crown Office Rules, Order Time.
LXIV. of the Rules of the Supreme Court, 1883, is, so

far as applicable, to apply to all civil proceedings on
the Crown side.

The rules of this order which are applicable are the

following:

Interpretation of
" month." Where by these rules,

or by any judgment or order given or made after the

commencement of the principal Act, time for doing any
act or taking any proceeding is limited by months, and
where the word "months" occurs in any document
which is part of any legal procedure under these rules,

M Lloyd v. The Queen, 31 L. J. Q. B. 208.

() C. O. K. 250. (t) C. O. R. 255.

(w) Order LXV.. r. 5. (x) Order LXV., r. 8.

14 INFORMATION.
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such time shall be computed by calendar months, unless

otherwise expressed. (R. 1.)

When Sunday, &c., excluded. Where any limited

time less than six days from or after any date or event
is appointed or allowed for doing any act or taking any
proceeding, Sunday, Christmas' Day, and Good Friday,
shall not be reckoned in the computation of such lim-

ited time. (R. 2.)
Time expiring on Sunday or close day. Where the

time for doing any act or taking any proceeding ex-

pires on a Sunday or other day on which the offices are

closed, and by reason thereof such act or proceeding can-

[ ^f 187] not be done or taken on that day, such^ act

or proceeding shall, so far as regards the time of doing
or taking the same, be held to be duly done or taken if

done or taken on the day on which the offices shall

next be open. (R. 3.)

Long vacation. No pleadings shall be amended or

delivered in the long vacation, unless directed by a Court
or a judge. (R. 4.)

The time of the long vacation shall not be reckoned
in the computation of the times appointed or allowed

by these rules for filing, amending, or delivering any
pleading unless otherwise directed by the Court or a

judge. (R. 5.)
Time for giving security for costs. The day on which

an order for security for costs is served, and the time

thenceforward until and including the day on which
such security is given, shall not be reckoned in the

computation of time allowed to plead, answer interrog-

atories, or take any other proceeding in the cause or

matter. (R. 6.)

Enlarging or abridging time. A Court or a judge
shall have power to enlarge or abridge the time ap-

pointed by these rules, or fixed by any order enlarging
time, for doing any act or taking any proceeding, upon
such terms (if any) as the justice of the case may re-

quire; and any such enlargment may be ordered, al-

though the application for the same is not made until

after the expiration of the time appointed or allowed.

(R. 7.)

Enlarging time by consent. The time for delivering,

amending or filing any pleading, answer, or other docu-

ment may be enlarged by consent in writing, without

application to the Court or a judge. (R. 8.)

When service to be effected. Service of pleadings,

notices, summonses, orders, rules and other proceedings
shall be effected before the hour of six in the afternoon,
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except on Saturdays, when it shall be effected before

the hour of two in the afternoon. Service effected after

six in the afternoon on any week day except Saturday
shall, for the purpose of computing any period of time

subsequent to such service, be deemed to have been ef-

fected on the following day. Service effected after two
in the afternoon on Saturday shall for the like purpose
be deemed to have been effected on the following Mon-

day. (R. 11.)
When time reckoned exclusively. In any case in which

any particular number of days, not expressed to be clear

days, is ^ prescribed by these rules, the
[ ^ 188 ]

same shall be reckoned exclusively of the first day and

inclusively of the last day. (R. 12.)
Cessation of proceedings for a year. In any cause or

matter in which there has been no proceeding for one

year from the last proceeding had, the party who desires

to proceed shall give a month's notice to the other party
of his intention to proceed. A summons on which no
order has been made shall not, but notice of trial al-

though countermanded shall be deemed a proceeding
within this rule. (R. 13. )

Non-compliance with any of the rules is not to ren- Effect of non-

der the proceeding void unless the Court or a judge compliance

shall so direct, but such proceedings may be set aside

either wholly or in part as irregular or amended, or

otherwise dealt with in such manner and upon such

terms as the Court or judge shall think fit (y).

No application to set aside any proceeding for irreg- getting aside

ularity is to be allowed unless made within a reasonable proceedings

time, nor if the party applying has taken any fresh *9
r irregula-

step after knowledge of the irregularity (z).

Where an application is made to set aside proceed-

ings for irregularity, the several objections intended to

be insisted on are to be stated in the summons or notice

of motion (a).
Where a summons is taken out to set aside any pro-

cess or proceeding for irregularity with costs, and the

summons is dismissed generally without any special di-

rections as to costs, it is to be understood as dismissed

with costs (6).

(y) C. O. R. 303; Order LXX., r. 1.

(z) Order LXX., r. 2.

() Order LXX., r. 3.

(6) Id., r. 4.
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PROCEDURE FROM CLOSE OF PLEADINGS.

PAGE
Notice of trial 189
Mode of trial 189

Entering record 190
Venue 190

Discovery and inspection . 191
Onus of proof 192
Witnesses 193

Documentary evidence . . 193

Adjournment of trial . . . 195
Mode of giving evidence at

trial 195
Production of documents . 198
Disobedience to order . . . 198

Expenses of witnesses . . 198
Amendment 198

Speeches to jury 199
Verdict . . 199

PAGE
Judgment at trial or subse-

quently 199
Motion for judgment . . . 199

Judgment of ouster . . . 201
Where judgment of ouster

is improper 202

Setting aside judgment of

ouster 204
New trial 204
Costs 204
General rules as to costs . 207

Appeal 210
Procedure on appeal . . . 212
Costs of Appeal 221
Execution 221

Appeal to House of Lords . 222

Notice of ALL the rules as to notice of trial set forth ante, pp.
trial. 75, 76, when treating of criminal informations, apply

equally in the case of quo warranto informations.

Time for As, by the new Crown Office Rules (No. 134), all pro-
giving notice. Ceedings subsequent to the defence are to be had as if

in an action; notice of trial may be given with the reply

(if any), whether it closes the pleadings or not, or at

any time after the issues of fact are ready for trial (a).

Venue. H no place of trial is named, the place of trial is,

unless the Court or a judge shall otherwise order, to be

the county of Middlesex (6).

Mode of Either party may obtain a trial with a jury, on appli-
trial. cation for it; otherwise the mode of trial will be by a

judge without a jury (c).

But the Court or a judge may at any time (without

[^ 190] application ^made) order the trial to be by
a judge with a jury or by a judge sitting with assessors,

or by an official referee or special referee, with or with-

out assessors (d).
The Court or a judge may also, at any time or from

time to time, order that different questions of fact aris-

(a) Order xxxvi., r. 11.

(c) Id., rr. 6 and 7.

(6) Id., r. 11.

(<?) Order xxxvi., r. 7,
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ing in the cause be tried by different modes of trial, or

that one or more questions of fact be tried before the

others, and may appoint the place or places for such
trial or trials, and in all cases may order that one
or more issues of fact be tried before any other or

others (e).

Every trial of any question or issue of fact by a

jury is to be held before a single judge, unless such
trial be specially ordered to be held before two or more

judges (/ ).

As to trial at bar, see the -rules set forth ante, pp. 79, Trial at bar.

80.

As to the mode of obtaining a special jury, vide ante, Special iury

p. 81.

As to entering the cause for trial, vide ante, p. 82. Entering re-

There is now (strictly speaking) no nisi prius record; cord,

but the party entering the case for trial must deliver to

the proper officer two copies of the whole of the plead-
ings, one for the use of the judge at the trial. Such

copies are to be in print, except as to such parts (if any)
of the documents as are, by the Rules of the Supreme
Court, 1883, permitted to be written (#).
No warrant of nisi prius from the Attorney-General

is any longer necessary (ti).

But it seems that his warrant for a tales should still Warrant of

be procured (i).
talcs.

Where the defendant is desirous of securing the ad- Queen's

vocacy of a Queen's counsel, the same course has been counsel,

adopted as in the case of Criminal Informations. On
this subject see the remarks made ante, p. 82.

The Court has power to change the venue. Venue
A suggestion on the record that the trial might be

"more conveniently had" in the county of the substi-

tuted venue was considered to shew a sufficient ground
for the change (.;' ) ; being regarded as -^-equiva- [^- 191 ]

lent to a statement that the trial could not fairly be had
in the county of the original venue (k).

6 & 7 Viet. c. 89, s. 5, enabled the Court, in any quo
warranto information in respect of a corporate office in

(c) Id., r. 8. (/) Id., r. 9. (g) Id., r. 30.

(A) C. O. R. 157.

(i) See Form of Warrant in the Appendix, post.

( j ) Clark f. R., :5 E. & E. 147; affirmed in House of Lords, 9
H. L. Cas. 84; 31 L. J. Q. B. 175.

(k) See per Lord Campbell in the House of Lords, Ib. Lord
Chelnisf'md said lhat to sustain the proceedings in error, some-

thing more than an irregularity should be shewn: the defendant

ought to have demurred to the suggestion, instead of allowing
the trial to go on without objection.
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Discovery
and inspec-
tion before

trial.

a borough, to order that the venue should be laid in

the first instance in Middlesex or London; but this en-

actment has been repealed by s. 5 of the Municipal
Corporations Act, 1882 (45 & 46 Viet. c. 50).
The right to discovery exists, strictly speaking, only

in the case of civil proceedings; but quo warranto pro-

ceedings have long been considered civil, so far as this

right is concerned (I).

Application should be made to the custodian of the

documents which it is desired to inspect, for liberty to

do so. Should permission be refused, the ordinary

procedure is to apply to the Court for an order to com-

pel him to grant inspection.
All orders are, during the sittings, to be made by

the Court on motion which must be supported by affi-

davit, except in the case of orders demandable by the

Crown as of right, or where it is not necessary to state

matters of fact (ra).

To enforce discovery and inspection, the Court might
grant a mandamus, or an order entitled in the cause,
which the Court would enforce by attachment. The
authorities do not lay down any precise line between
the kinds of cases in which the Court would act in the

one way or in the other.

An order was in one case made in favour of relators

to inspect the Court rolls and books of a manor (n);
and, in another case, in favour of relators to inspect all

the public books, records, and papers of and belonging
to a particular borough

" in whose custody soever they
are," and to take copies of them or any part of them, on

delivering and leaving with the town clerk a copy of the

rule, at the same time shewing him the original (o).
In another case the relator obtained a rule absolute

[ -^f 192 ] in the first ^- instance for a mandamus to

inspect the books of a corporation, on the ground that

a quo warranto was depending (p).
Lord Kenyon makes a distinction between an appli-

cation for the inspection of corporation books by a

member of the corporation and a similar application
made by a stranger, that though it might be right in

the former case to make an order for inspection of all

papers relating to the corporation, yet in the latter

(I) Unlike, in this respect, Criminal Informations, where no

inspection of documents in the defendant's possession will be

granted. See R. v. Purnell, 1 Wils. 239, and R. v. Cornelius, re-

ferred to at pp. '241, 242 of the same volume. Vide ante, p. 82.

(m) C. O. R. 253. () R. v. Shelley, 3 T. R. 141.

(o) R. v. Babb, 3 T. R. 579.

(p) R. v. Travanion, 2 Chitt. 366.
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case the rule should be' confined to the inspection of

such papers only as respect the subject matter in dis-

pute (q).

Further, Lord Kenyon was of opinion that the appli-
cation by a member of the corporation should be for a

mandamus, whereas in a quo warranto proceeding the

application should be for a rule entitled in the case;

as the Court could not grant a rule for the inspection
of papers unless there was a cause in the Court (r).

As to the time for making the application, Ashurst,

J., said: "There does not appear to be any reason why
we should grant a rule for inspection till the rule for the

quo icarranto information is made absolute. It may
be time enough to grant the rule for inspection after

leave to file the information is granted, and before the

trial of it. For I believe that many of these applica-
tions are made by way of experiment to see whether
the corporation cannot be thrown into confusion" (s).

This question does not appear to have been considered

in any other case

No. 134 of the new Crown Office Eules seems now
to make applicable to quo warranto proceedings the

various rules of Order xxxi. of the Supreme Court

Rules, 1883, as to discovery and inspection.
If the defendant does not deny that he has exercised

the office or franchise in question, the omis probandi
is on him, and he must begin.

If the defendant denies that he has exercised the Onus of

office or franchise, the onus is on the prosecutor, and proof,

he must begin.
In a case in 1824, before Parke, J., the question

which the judge considered a new one arose whether
at the trial the relator or the defendant should begin?
The judge allowed the defendant to begin, as, on the

pleadings, the affirmative of the issue was upon
jf him : if, on the pleadings, the affirmative [^ 193 ]

had been on the relator, he would have had the right
to begin (<).

Many of the cases decided as to the title to exercise

municipal offices have ceased to be of importance, as a

quo warranto information will not now lie wherever the

municipal election may be questioned by an election

petition (vide ante, p. 158); and an election petition can
determine the title in all cases except where the disqual-

(7) R. v. Babb, 3 T. R. 580; cf. R. v. Fraternity of Hostmen
in Newcaatle-on-Tyne, 2 Str. 1223; Harrison r. Williams, 3 B. &
C. 162: Mayor of Southampton v. Graves. - T. -K. 590.

(r) Ib. () Ib. (0 R. r. Yeates, 1 C. & P. 323.
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ification arises subsequently to the election (45 & 46
Viet. c. 50, s. 87).

Witnesses. When persons interested were incompetent as wit-

nesses, the relator in an information, as being person-

ally responsible for costs, was considered an incompe-
tent witness for the Crown. Incapacity on the ground
of interest was abolished by Lord Denman's Act (6 &
7 Viet. c. 85, supplemented by 14 & 15 Viet. c. 99, s.

1), in all proceedings civil and criminal.

Documentary Minutes. A minute of proceedings at a meeting of a
evidence. town council, or of a committee, signed at the same or

the next ensuing meeting by the mayor or by a member
of the council or of the committee, describing himself

as, or appearing to be chairman of the meeting at which
the minute is signed, is to be received in evidence with-

out further proof, (u).
Until the contrary is proved, every meeting of the

council or of a committee, in res pect of the proceedings
whereof a minute has been so made, is to be deemed to

have been duly convened and held, and all the members
of the meeting are to be deemed to have been duly

qualified ;
and where the proceedings are proceedings

of a committee, the committee are to be deemed to have
been duly constituted, and to have had power to deal

with the matters referred to in the minutes (z).

Bye-laws. The production of a written copy of a

bye-law made by a municipal council under any statute,

if authenticated by the corporate seal is, until the con-

trary is proved, sufficient evidence of the due making
and existence of the bye-law, and, if it is so stated in

the copy, of the bye-law having been approved and con-

firmed by the authority whose approval or confirmation

is required to the making or before the enforcing of

the bye-law (a).

[ ^ 194] -^f Charters. Charters are most conven-

iently proved by the production of the originals under
the great seal, the privy seal, or the Royal sign-man-

ual
;
but as these are matters of public record (b), they

might also, it seems, be proved by exemplifications
under the great seal, or by examined copies (c).

Other documents. Apart from statutory enactments,
entries in the books of corporations publicly kept as

such are admissible in evidence if made by the proper
officer, or, in case of his absence or illness, by some per-

(w) Municipal Corporations Act, 1882, s. 22. As to the right
to inspect and take copies of the minutes, see s. 233.

(z) Id., s. 22. (a) Id., s. 24. (b) 2 Bl. Com. 346.

(c) 2 Tay. on Evid. 1304.
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son acting on his behalf or in his place (d) ;
but they

must be shewn to come from the proper custody (e).

Where the prosecutor produced in evidence a book
which appeared to be only minutes of some corporate
acts ten years previous, all written by the prosecutor's

clerk, who was no officer of the corporation, and it was

objected to by the other side, as having never been kept

amongst or esteemed as one of the corporation books in

which the entries were always made by the town clerk
;

there being some suspicion that the book was not gen-

uine, the judge required an account where it had been

kept for these ten years, and whether anybody had seen

it before
;
and not getting a satisfactory explanation,

he rejected it
;
and the Court upheld his ruling (/ ).

A copy of a letter fifty years old, found in one of the

corporation's chests, was not allowed to be given in evi-

dence (g}\ nor will an entry in the public books of a

corporation be received in evidence if the entry is not of

a public nature, but relates only to the private transac-

tions of the corporation (h).
But every document of a public charactermay be proved

by an examined copy, i.e., a copy proved to have been
examined with the original, and to correspond with it.

^f Where, in order to prove the defendant
[ ^ 195]

a freeman, a copy upon stamped paper was produced of

a loose paper upon a file, which the witness said was
also on a stamp, and was kept with other similar

stamped entries on a file among the corporation papers;
and it appeared there was also a book in which the acts

of the corporation were kept, and where there was an

entry more at large of the freeman's admission, made
when he was originally admitted, but there was no

stamp in the book
;

it was held that the loose paper
being the only effectual act, and as having that which
the law required, viz. the proper stamp, must be looked

upon as the proper and original act of the corporation,
and that a copy of that was good evidence (').

d) Per curiara, R. v. Mothersell, 1 Str. 93.

c) Mercers of Shrewsbury v. Hart, 1C. & P. 114.

/) Ib. It is stated in Taylor on Evidence (p. 112, last ed.)
to be still undecided whether the rule as to a deed thirty years
old proving itself, applies to a deed under the seal of a corpora-
tion, and (Id., p. 1572) whether the attesting witness must not
be called in the case of deeds under the corporation seal.

(g) R. v. Gwyn, 1 Str. 401.

(h) Marriage v. Lawrence, 3 B. & Aid. 142. As to the admis-

sibility of the corporation books in evidence in an action between
the corporation and one of its members, see Hill v. Manchester,
&c., Co., 5 B. & Ad. 875.

() Per Noel, J., Rex t>. Head, Peake'sEv. 87.
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Adjournment
of trial.

Mode ot

giving
evidence at

trials.

Production of original documents. Wherever a copy
is evidence, the Court will not order the production of

an original document, unless some special reason is

shewn, as a rasure or new entry (k).

Writs, records, pleadings, &c. Office copies of all

writs, records, pleadings, and documents tiled in the

High Court of Justice are admissible in evidence in all

causes and matters, and between all persons or parties,
to the same extent as the original would be admissi-

ble (I).

As the trial is to proceed as if in an action, the fol-

lowing provisions of the Supreme Court Rules, 1883,
are applicable :

The judge may, if he think it expedient for the in-

terests of justice, postpone or adjotirn the trial for such

time, and upon such terms, if any, as he shall think

fit (m).
In the absence of any agreement between the parties,

and subject to the Supreme Court Rules, the witnesses

at the trial shall be examined viva voce and in open
court

;
but the Court or a judge may at any time, for

sufficient reason, order that any particular fact or facts

may be proved by affidavit
;
or that the affidavit of

any witness may be read at the hearing or trial, on such
conditions as the Court or judge may think reasonable

;

or that any witness whose attendance in Court ought for

some sufficient cause to be dispensed with, be examined

[ -^ 196] by interrogatories or ^- otherwise before a

commissioner or examiner (n) ; provided that where it

(k) Brocas v. Mayor, &c., of London, 1 Str. 307.

(I) Order xxxvu., r. 4.

(m) Order xxxvi., r. 34.

(n) The procedure in such a case is regulated by the following
rules of Order XXXVII. :

Where any witness or person is ordered to be examined before

any officer of the Court, or before any person appointed for the

purpose, the person taking the examination shall be furnished by
the party on whose application the order was made, with a copy
of the writ and pleadings, if any, or with a copy of the documents

necessary to inform the person taking the examination of the

questions at issue between the parties (10).
The examination shall take place in the presence of the parties.

their counsel, solicitors, or agents, and the witnesses shall be sub-

ject to cross-examination and re-examination (11).
The depositions taken before an officer of the Court, or before

any other person appointed to take the examination, shall be
taken down in writing by or in the presence of the examiner, not

ordinarily by question and answer, but so as to represent as

nearly as may be the statement of the witnesses, and when com-

pleted shall be read over to the witness and signed by him in

the presence of the parties, or such of them as may think fit to

attend. If the witness shall refuse to sign the depositions, the
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appears to the Court or judge that the other party bond

jffide desires the production of a witness for
[ *j{ 197]

examiner shall sign the same. The examiner may put down
any particular question or answer if there should appear any
special reason for doing so,and may put any question tothe witness
as to the meaning of any answer or as to any matter arising in
the course of the examination. Any questions which may be ob-

jected to shall be taken down by the examiner in the deposi-
tions, and he shall state his opinions thereon to the counsel, soli-

citor, or parties, and shall refer to such statement in the deposi-
tions, but he shall not have power to decide upon the materiality
or relevancy of any question (12).

If any person duly summoned by subpoena to attend for exam-
ination shall refuse to attend, or if, having attended, he shall re-

fuse to be sworn or to answer any lawful question, a certificate

of such refusal, signed by the examiner, shall be filed at the Cen-
tral Office, and thereupon the party requiring the attendance of
the witness may apply to the Court or a judge ex parte or on no-

tice, for an order directing the witness to appear, or to be sworn,
or to answer any question, as the case may be (13).

If any witness shall object to any question which may be put
to him belore an examiner, the question so put, and the objection
of the witness thereto, shall be taken down by the examiner, and
transmitted by him to the Central Office to be there filed, and
the validity of the objection shall be decided by the Court or a

judge (14).
In any case under the two last preceding rules, the Court or a

judge shall have power to order a witness to pay any costs occa-

sioned by his refusal or objection (15).
When the examination of any witness before any examiner

shall have been concluded, the original depositions authenticated

by the signature of the examiner, shall be transmitted by him to

the Central Office, and there filed (16).
The person taking the examination of a witness under these

Rules may, and if need be shall, make a special report to the

Court, touching such examination, and the conductor absence of

any witness or person thereon, and the Court or a judge may di-

rect such proceedings and inakesuch order as upon the report they
or he may think just (17).

Any officer of the Court, or person directed to take the exam-
ination ofany witness or person, may administer oaths (19).

Any party in any cause or matter may by subpoena ad tesiifican-
dum or diu-cs tccum require the attendance of any witness before

an officer of the Court or other person appointed to take the ex-
am ination, for the purpose of using his evidence iipon any pro-

ceeding in the cause or matter in like manor as such witness
would be hound to attend and be examined at the hearing or

trial
;
and any party or witness having made an affidavit to be

used or which shall be used on any proceeding in the cause or

matter, shall be bound on being served with such subpamu to at-

tend lie fore such officer or person for cross-examination (20).
Kvidence taken subsequently to the hearing or trial of any

cause or matter shall lie taken as nearly as may be in the same
manner as evidence taken at or with a view to a trial (21 ).

The practice with reference to the examination, cross-examina-
tion, and re-examination of witnesses at a trial, shall extend and
bo applicable to evidence taken in any cause or matter at any
stage (22).

The practice of the Court with respect to evidence at a trial,
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cross-examination, and that such, witness can be pro-

duced, an order shall not be made authorizing the evi-

dence of such witness to be given by affidavit (o).

Deposition. The Court or a judge may, in any cause

or matter where it shall appear necessary for the pur-

poses of justice, make any order for the examination

upon oath before any officer of the Court or judge, or

any other person, and at any place, of any witness or

person; and may empower any party to any such cause

or matter to give such deposition in evidence therein on
such terms, if any, as the Court or a judge may di-

rect (p).

Except where allowed by Order xxxvu. of the Su-

preme Court Rules and Orders, 1883, no deposition is

[ ^f 198] to be given in evidence ^ at the trial without
the consent of the party against whom it may be offered,

unless the Court or a judge is satisfied that the de-

ponent is dead or beyond the jurisdiction of the Court,
or unable from sickness or other infirmity to attend the

trial
;
in any of which cases the depositions certified under

the hand of the person taking the examination, shall be
admissible in evidence, saving all just exceptions, with-

out proof of the signature to such certificate (q).

For form of commission to examine witnesses, see

Form No. 36 in Appendix K. to the Supreme Court

Eules, 1883.

Production The Court or a judge may at any stage of the pro-
ofdocuments, ceedings order the attendance of any person for the pur-

pose of producing any writings or other documents
named in the order, which the Court or a judge may
think fit to be produced; provided that no person shall

be compelled to produce under any such order any writ-

ing or other document which he could not be compelled
to produce at the hearing (r).

Disobedience Any person wilfully disobeying any order requiring
to order. his attendance for the purpose of being examined, or

producing any document, is to be deemed guilty of

when applied to evidence to be taken before an officer of the Court
or other person in any cause or matter after the hearing or trial,

shall be subject to any special directions which may be given in

any case (23).

No affidavit or deposition filed or made before issue joined in

any cause or matter shall without special leave of the Court or a

judge be received at the hearing or trial thereof, unless within
one mouth after issue joined, or within such longer time as may
be allowed by special leave of the Court or a judge, notice in

writing shall have been given by the party intending to use the
same to the opposite party of his intention in that behalf (24).

(o) Order xxxvu., r. 1. (p} Id., R. 5.

(q) Order XXXVII., r. 18. (rj Id., r. 7.
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contempt of Court, and may be dealt with accord-

ingly (s).

Any person required to attend for the purpose of be- Expenses of

ing examined, or of producing any document, shall be witnesses,

entitled to the like conduct money, and payment for ex-

penses and loss of time, as upon attendance at a trial in

Court (*).

All evidence taken at the trial may be used in any
subsequent proceedings in the same cause or matter (u).
The provisions of Order xxvin. of the Supreme Court Amendment.

Eules, 1883, as to amendment, are also made applicable
to quo warranto' proceedings (x).

By rule 1 of this Order the Court or judge may now
at any stage of the pleadings, allow either party to

alter or amend his pleadings in such manner and on
such terms as may seem just, and all such amendments
shall be made as may be necessary for -fa the

[ ^ 199]
purpose of determining the real questions in contro-

versy between the parties (y).

Upon a trial with a jury, the addresses to the jury Speeches to

are to be regulated as follows: the party who begins, or jury,

his counsel, shall be allowed at the close of his case, if

his opponent does not announce any intention to ad-

duce evidence, to address the jury a second time, for

the purpose of summing up the evidence; and the op-

posite party or his counsel shall be allowed to open his

case, and also to sum up the evidence, if any; and the

right to reply shall be the same as heretofore (z).

The judge may in all cases disallow any questions Restrictions

put in cross-examination of any party or other witness on cross-

which may appear to him to be vexatious, and not rel- examination,

evant to any matter proper to be inquired into in the
cause or matter (a).
The jury may in all cases give a general verdict. Verdict.

Where the finding upon one issue rendered the other
issues immaterial the judge might always, without the
consent of the parties, discharge the jury from giving
a verdict upon the issues thus become immaterial (6).

(s) Id., T. 8. (O.-W-i r- 9 -

(w) Order XXXVII., r. 25.

(arl
See Order LXVIII. r. 2, C. O. R. 299.

(|)
The point in R v. Rowland, 3 B. & Aid. 130, would now

be dealt with under this rule.

(z) Order xxxvi., r. 36. As to the advisability of the prose-
cutor opening his whole case in the first instance, see R. v. Brad-

ley, 3 L. T. N. S. 853.

(a) Order xxxvi.
,
r. 38.

(b) R. i'. Johnson, 5 A. & E. 488; cf. Powell v. Sonnet, 1

Bligh, N. S. 552.
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Judgment at

trial or ad-

journment
for further

considera-

tion.

Motion for

judgment.

As to entering the verdict and all findings of fact,

see No. 171 of the new Crown Office Rules, ante, p. 84.

The judge may at, or after a trial, direct that judg-
ment be entered for any or either party, or adjourn the

case for further consideration, or leave any party to

move for judgment (c).

No judgment shall be entered after a trial without
the order of a Court or judge (d).
For form of judgment, see the Appendix, post
As to entering judgment, see the rules set forth ante,

p. 84, when dealing with criminal informations, which

apply also to quo icarranto proceedings.
Unless where otherwise provided, the judgment of

the Court is to be obtained by motion for judgment (e).

[^ 200] -jf Where no judgment at trial. Where at

the trial the judge or referee abstains from directing

any judgment to be entered, the plaintiff may set down
the case on motion for judgment. If he does not so

set it down and give notice thereof to the other parties
within ten days after trial, any defendant may set it

down on motion for judgment, and give notice thereof

to the other parties (/).
Where finding wrongly entered. Where at, or after,

a trial with a jury the judge has directed that any judg-
ment be entered, any party may apply to set aside such

judgment, and enter any other judgment, on the ground
that the judgment directed to be entered is wrong, by
reason that the finding of the jury upon the questions
submitted to them has not been properly entered (g).

Wherejudgment wrongly entered on findings. Where
at, or after a trial, by a judge, either with or without a

jury, the judge has directed that any judgment be en-

tered, any party may apply to set aside such judgment,
and to enter any other judgment, upon the ground that

upon the finding as entered, the judgment so directed

is wrong (h).
Where application to Court of Appeal. An applica-

tion under either of the two last preceding rules must
be to the Court of Appeal unless, where there has been

a trial with a jury, there is also a motion for a new

trial, in which case it shall be to the Divisional Court

by which such motion shall be heard (i).

Application to set down where some issues tried.

Where issues have been ordered to be tried, or issues

or questions of fact to be determined in any manner,

(c) Order XXXVl.,r. 39. (d) Ib.

ej Order XL., r. 1. (/) Order XL., r. 2.

Id., r. 3. (h) Order XL., r. 4. (i) Id., r. 5.
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and some only of such issues or questions of fact have
been tried or determined, any party who considers that

the result of such trial or determination renders the

trial or determination of the others of them unneces-

sary, or renders it desirable that the trial or determina-

tion thereof should be postponed, may apply to the

Court or a judge for leave to set. down the action on
motion for judgment, without waiting for such trial or

determination. And the Court or judge may, if satis-

tied of the expediency thereof, give such leave, upon
such terms, if any, as shall appear just, and may give

any directions which may appear desirable as to post-

poning the trial of the other questions of fact (k).

-fa Time for setting down. No motion for judg-
me-nt shall, except by leave of the Court or a judge, be set

down after the expiration of one year from the time

when the party seeking to set down the same first be-

came entitled so to do (I).

Power of Court on Motion. Upon a motion for judg-
ment, or for a new trial, the Court may draw all infer-

ences of fact not inconsistent with the finding of the

jury; and, if satisfied that it has before it all the ma-
terials necessary for finally determining the questions
in dispute, or any of them, or for awarding any relief

sought, give judgment accordingly; or may, if it shall

be of opinion that it has not sufficient materials before it

to enable it to give judgment, direct the motion to stand

over for further consideration, and direct such issues or

questions to be tried or determined, and such accounts

and inquiries to be taken and made as it may think fit (m).
Where the judgment is for the relator, judgment of Judgment of

ouster may be entered for him in all cases (n).
ouster.

(k) Id., r 8. (0 Order XL., r. 9. (m) Id., r. 10.

(n) C. O. K. 134. The judgment on the ancient writ was that
the franchise be seized into the king's hands; that on an in-

formation being that the defendant be fined and ousted from the

particular franchise. The case against the corporation of the

City of London in the time of Charles II. was an exception in

this respect, the judgment being that the franchises, &c., be
seized into the king's hands (3 Harg. St. Tr. 545). So far as ap-
pears, this is the only case in which such a judgment was given
in a quo warranto information, and its effect was held not to dis-

solve the corporation; neither to extinguish or dissolve the body
politic. "Wherever any judgment is given for the king for a
liberty which is usurped, it is quod cxtinguatur, and that the per-
son who usurped such a privilege, libertat, &c., nullatcnus infro-

mittas. &c., which is the judgment of ouster; but the quo waranto
must be brought against particular persons. But where it is for
a liberty claimed by a corporation, there it must be brought
against the body politic; in which case there may be a seizure of
the liberties, which will not warrant either the seizure or dis-
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Judgment of ouster could not be given at common law.

"In the case of R. v. Bennett (Trin. 4 Geo. 1), the

judges were equally divided in opinion upon the ques-
tion whether judgment of ouster ought to be given at

the common law, in an information in the nature of

a quo ivarranto. As the judges were in that case

[ ^ 202 ] ^ equally divided in opinion, and as there

has not since been any determination upon the point,
we are of opinion," said Ryder, C.J., in R. \. Pon-

sonby (o), "that judgment of ouster ought not to be

given in an information in the nature of a quo ivarranto,
unless the case of the person found or adjudged to be

guilty be within the statute" (p).
Whether there can be a judgment of ouster quousque

the happening of some event, or whether a judgment
of ouster must not in all cases be of ouster absolute,
was made a question in some cases.

In R. v. Clarke (q) Lord Kenyon seems to have been
of opinion that there might be a judgment quousque,
and Reynolds, J., was of a like opinion in R. v. Hearle (r).

In R. v. Courtenay (s) it was argued that if the de-

fendant had been well elected, but not duly sworn in,

the judgment should be of ouster until he should be

legally sworn in: the Court found it unnecessary to de-

cide the point; but Lord Ellenborough, in delivering
the judgment, said:

" If it had arisen it is enough for

us to say that, after diligent search, we can find no

precedent of a judgment of ouster quousque upon the

files of this Court "
(t).

If any one material issue is found for the Crown, the

Crown must have judgment (u).
The judgment of ouster is conclusive against the de-

fendant. He will not be allowed to set up as a defence

to a second information for exercising the same office

that he had been duly elected before the first informa-

tion and judgment of ouster, and that he was afterwards

sworn in by virtue of a peremptory mandamus (u).

solving of the corporation itself. For these reasons it was held
that the judgment had not the effect of dissolving the corpora-
tion (Sir James Smith's case, 4 Mod. 58). The judgment as al-

ready observed, ante, p. 119, was annulled as illegal and arbi-

trary by 2 W. & M. Sess. 2, c. 8.

(o) Sayer, 247.

(p) Before the statute there had, however, been some instances
of such a judgment (Ib. 246, 247).

(?) 2 East, 84. (r) 1 Str. 628. () 9 East, 246, 267.

(t) See also Mayor of Penryn's Case, 1 Str. 582
;
2 Brown's P.

C. 294; and R. r. Clarke, ubi supra.

(M) Per Lord Mansfield, R. f. Leigh, 4 Burr. 2146.

(r) R. v. Clarke, 2 East, 75. Themandamus in this case must
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For cases in which judgment of ouster will be given
notwithstanding that the defendant has ceased to exer-

cise the office or franchise in question, vide ante, pp.
146, 147.

-^ If the defendant confesses a usurpation [ ^ 203] When judg-

as to part of the time charged in the information, but ment of

shews a good election as to the residue, the judgment improper.

is not one of ouster, but only one imposing a fine for

the usurpation confessed.

In R. v. Biddle and Taylor (w), where the informa-
tion charged a usurpation from the 20th of August to

the first day of Hilary Term, and the defendant con-

fessed a usurpation from the 20th of August to the 29th
of September, and from thence insisted on an election,

a special verdict being found, the prosecutor entered

up judgment of ouster according to the opinion given
in the Mayor of Penryn's case (a?); but the Court or-

dered all the judgment to be expunged except that of a

capiatur pro fine, such being the proper punishment
for the defendant's acting before he was duly elected;
it would be hard that a subsequent good election should
be done away, as it would be by the judgment as entered.

In the case of an information under the statute of Fine.

Anne filed at the instance of a private relator, the fine

is always merely nominal.

The following is the enactment of 9 Anne, c. 20, s. Judgment
5, on the subject of the judgment to be given:

" In case under 9 Ann.

any person or persons against whom any information c'

or informations in the nature of quo wrrranto shall in

any of the said cases
[i.e., cases of corporate offices] be

exhibited in any of the said Courts, shall be found or

adjudged guilty of an usurpation or intrusion into, or

unlawfully holding and executing any of the said of-

fices or franchises, it shall and may be lawful to, and
for the said Courts respectively, as well to give judg- .

ment of ouster against such person or persons of and
from any of the said offices of franchises, as to fine each

person or persons respectively, for his or their usurp-

ing, intruding into, or unlawfully holding and execut-

ing any of the said offices or franchises; and also it

Hhull and may be lawful to and for the said Courts re-

spectively to give judgment that the relator or relators,

have been granted per incuriam; for in the previous case of K. r.

H carle, 1 Str. 625, it was held that the Court would not grant a
mandamus to swear a man in after judgment of ouster against
him.

(w) 2 Str. 952; 2 Barnard. 238, 280, 316, 320.

(z) 1 Str. 582 (where the party was elected but not sworn).

15 INFORMATION.
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Setting aside

judgment.

New trial.

Judgment
non obstante

veredicto.

Arrest of

judgment.

Costs.

in such information named, shall recover his or their

costs of such prosecution: and if judgment be given
for the defendant or defendants in such information,

[ ^ 204] he or they, for whom such judgment ^f shall

be given, shall recover his or their costs therein ex-

pended against such relator or relators."

Though a judgment may be wrong as a statute judg-
ment, so much of it as is good at common law will

stand. Thus, where, in a case not within the statute

of Anne, judgment of ouster was given with costs,

though the part of the judgment as to costs was wrong,
the other (the common law) part was held good (y).

The Court may set aside a judgment of ouster at the

instance of a party other than the defendant, e.g., where
a mayor had submitted to such judgment by default,

though offered a complete indemnity by corporators
who desired to try a substantial question by means of

the information against him (z).
As to the manner of moving for a new trial, the time

for moving and extending the time, service of order

nisi, &c., see the rules set forth ante, pp. 88, 89.

The old rule as to the time for moving was that the

motion could be made at any time before judgment was

signed, but not afterwards (a).
The procedure on applying to enter judgment non

obstante veredicto is the same as in moving for a new
trial (6).
The procedure on moving in arrest of judgment is of

a like kind (c).
It was the opinion of all the judges in R. v. Amery (d)

that the Court, in giving judgment for the relator in

an information under the statute of 9 Anne, c. 20, was
bound to give judgment that the relator shall recover

his costs of such prosecution.
If, in a case within the statute of Anne, the judg-

ment for the relator said nothing about costs, he was
entitled to sign judgment for his costs (e).

In Lloyd v. The Queen (/), where the defendant let

judgment go by default, it was held that it must be

taken as against him that the office he was charged
with usurping was a corporate office within the statute;

and therefore the relator was held entitled to his costs.

(y) R. v. Williams, 1 Burr. 402.

(z) R. v. Dawes, 4 Burr. 2277.

(ft) R. r. Armstrong, 2 Str. 1102
;
see also R. r. Francis, 2 T.

R. 484, and R. r. Maiden, 4 Burr. 2135.

(6) C. O. R. 166. (c) Id. (d) 1 Anstr. 183.

(e) R. r. Dudley, 4 Jur. 915.

(/) 2 B. & S. 656
;
31 L. J. Q. B. 209.
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^f The question was argued in this case
[ ^ 205]

whether the statute of Anne applied to a claim to exer-

cise a corporate office where no corporation in fact ex-

isted. The Exchequer Chamber was of opinion that it

did. Bramwell, B., said: " If a man claims to exercise

a corporate office and fails either because it is not a

corporate office, or because there is not a corporation,
the case is to my mind equally within the Act." Pol-

lock, C.B., said: "I have a strong impression that the

meaning of statute 9 Anne, c. 20, is that if a person in-

trudes himself into an office and claims it as really ex-

isting, he is within the statute whether there is a cor-

poration or not."

It was held in the same case that if a judgment w,ere

entered without costs, it could not be altered in a sub-

sequent term. But the Court or a judge may now, at

any time, on such terms as are deemed just, amend any
defect or error in any proceedings (g).

It was formerly held (h) that if the relator succeeded
on any one issue he was entitled to costs on all the issues,
even of those on which he failed; but this would not
be so now, as Order LXV. (of the Supreme Court Rules,

1883), as to costs is made applicable to quo warranto

proceedings (i).

It was also held that there was no power to give costs

in any case not coming within the statute of Anne (j),

i.e., in the case of a franchise not of a corporate kind,
either to the relator (fc), or to the defendant (Z); at

any rate beyond the period of the relator's recognizance
under 4 & 5 W. & M. c. 10; but rule 1 of the order just ,

referred to now gives the Court or judge a discretion-

ary power as to the costs of and incident to all proceed-
ings in the Supreme Court.

Order LXV., r. 1, of the Supreme Court Rules, 1883 Discretion as

(which, by Order LXVIII., r. 2 (ra), is made, so far as to costs,

applicable, to, apply to quo watvanto proceedings), now
provides that, subject to the provisions of the Act, the

costs of and incident to all -proceedings in the High
Court shall be in the discretion of the Court or judge;

(17) Order xxvn., r. 12. made applicable to quo warranto plead-
ings by Order LXVIII., r. 2.

Ji I.
1

, r. Dowries, 1 T. R. 453 ; R. v. Dudley, 4 Jur. 915.

(t) Order LXVIII., r. 2; C. O. R. 65.

( j) R. t\ Williams, 1 Burr. 402.
U r. Wallis, 5 T. R. 375, 379

;
R. v. Grimshaw, 5 D. & L.

249
;
R. v. McKay, 5 B. & C. 640 ;

R. r. Backhouse, 7 B. & S.

911
;
H. v. Morgan, 26 L. T. N. S. 790.

(/) R. 0. Hall, 1 B. & C. 237.

(m) See also C. O. R. 300.
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[ ^ 206] . . . ^ Provided, that where any action,

cause, matter, or issue is tried by a jury, the costs shall

follow the event, unless the judge by whom such action,

cause, matter, or issue is tried, or the Court, shall for

good cause otherwise order.

A similar power is given to the Court of Appeal by
Order LVIJI., r. 4.

The word " event " has been held to mean the final

result of the entire litigation ; so that in case of a new
trial, the party who succeeds in it is, in absence of an
order to the contrary, entitled to the costs of both
trials (n).

It has also been held that the word may be construed

distributively, where there are several issues (o).
The wide discretion given by this rule so wide as

to enable the Court or judge to compel a saccessful

plaintiff to pay all the costs of the unsuccessful defend-

ant (p] will, probably, be held not to take away the

right given by the statute of Anne to a successful rela-

tor to have judgment for his costs; but it would seem
to do away with the effect of the decisions (q) which
restricted an unsuccessful relator's liability to the

amount of his recognizance.
In any case of a corporate franchise it was held to be

within the equity of the statute of Anne that a relator

who gave notice of trial and did not proceed to trial

should pay the defendant's costs (r).
If the prosecutor did not give notice of trial, and neg-

lected to proceed to trial for one whole year after issue

joined, he was also held liable to costs; but, in this

case, not to costs generally, as under the statute of

Anne, but only to the amount of his recognizance under
4&5 W. &M. (s).

In ex-officio informations no costs are payable, as

the Crown neither receives nor pays costs.

[ *j{ 207] The statute of Anne does not give a right
to costs in respect of all offices of a corporation, but

(n) Green v. Wright, L R. 2 C. P. D. 354
; Waring v. Pearman,

32 W. R. 429.

(o) Myers v. Defries, L. R. 5 Ex. D. 180
;
Ellis v. Desilva, L.

R. 6 Q. B. D. 521.

(p) Harris v. Petherick, L. R. 4 Q. B. D. 611
;
Fane v. Fane,

L. R. 13 Ch. D. 228.

(q) Ante, pp. 56, 205.

(r) Anon., Sayer, 130
;
see also R. v. Heydon, 3 Burr. 1304

;
R.

v. Powell, 1 Str. 33, and R. v. James, Cas. temp. Hardw. 159.

Mr. Cole thinks the costs allowed in these cases were only the

usual costs of the day (p. 240).

(s) R. v. Morgan, 2 Str. 1042 ; R. v. Howell, Cas. temp. Hardw.
247.
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only in respect of all offices of a similar kind to those

mentioned in the Act, viz., mayor, bailiff, and port-
reeves " within cities, towns corporate and places ;" by
which it is to be understood places of a similar kind

with those before mentioned. It does not extend to

offices of a quasi corporate character, where there is no

municipal corporation (t).

This statute is applicable only where the place is a cor-

porate place and the office is also a corporate office. The
statute does not, therefore, apply to any office in a town
which is not a corporate one, nor to any office which is

not a corporate one though it be an office in a corporate
town (u).
The successful relator in an information against a

member of a local board of health is therefore not en-

titled to his costs under the statute of Anne (x).
Disclaimer. A disclaimer was allowed to be entered

without costs in a case where the defendant was a very

young man, who had not acted and had no intention of

acting (y). But see now No. 59 of the New Crown
Office Rules.

Taxation. The costs are taxed by the Master of the

Crown Office in the ordinary way.

By Order LXV. of the Rules of the Supreme Court,1883, General

which, by Crown Office Rule 300, is, so far as applicable, rules as to

to apply to all civil proceedings on the Crown side, it is costs-

further provided, with respect to costs, as follows :

Costs against solicitors. Where upon the trial of

any cause or matter it appears that the same cannot

conveniently proceed by reason of the solicitor for any
party having neglected to attend personally, or by some

proper person on his behalf, or having omitted to de-

liver any paper necessary for the use of the Court or

judge, and which according to the practice ought to

have been delivered, such solicitor shall personally pay
to all or any of the parties sitch costs as the Court or

judge shall think fit to award (z).

^ Security for Costs. In any cause or matter [^ 208]
in which security for costs is required, the security shall

be of such amount and be given at such times and in

such manner and form as the Court or a judge shall

direct (a).

(0 Cockburn, C.J.. and per Blackburn, J., R. v. Backhouse. 7
B. & S. 921.

(u) Vide ante, pp. 115, 116, and the cases there cited.

(x) Id., followed in R. v. Morgan, 26 L. T. N. S. 790.

(y) R. v. Holt, 2 Chitt. 366. (z) Order LXV., r. 5.

(a) Order LXV., r. 6.
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Bond. Where a bond is to be given as security for

costs, it shall, unless the Court or a judge shall other-

wise direct, be given to the party or person requiring the

security, and not to an officer of the Court (6).

Higher and lower scale. Solicitors shall be entitled

to charge and be allowed the fees set forth in the column
headed "lower scale " in Appendix N. [to the Judica-

ture Rules and Orders] in all causes and matters, and
no higher fees shall be allowed in any case, except such
as are by Order LXV. otherwise provided for (c).

See this Appendix N. set forth in the Appendix to

this work, post.
The fees set forth in the column headed "higher

scale
"

in Appendix N. may be allowed either generally
in the cause or matter, or as to the costs in any partic-
ular application made or business done in any cause or

matter, if, on special grounds arising out of the nature

and importance, or the difficulty or urgency of the case,

the Court or a judge shall, at the trial or hearing, or

further consideration of the cause or matter, or at the

hearing of any application therein, whether the cause

or matter shall or shall not be brought to trial or hear-

ing or to further consideration (as the case maybe), so

order
;
or if the taxing officer, under directions given

to him for that purpose by the Court or a judge, shall

think that such allowance ought to be so made upon
such special grounds as aforesaid (d).

Upon any reference to a taxing officer to tax a bill of

costs of a solicitor for the purpose of ascertaining the

amount due to such solicitor in respect thereof from
the person to be charged therewith if such bill shall in-

clude charges for business done in any cause or matter,
the taxing officer may allow the fees set forth in the

column headed "higher scale" in Appendix N., in

[ ^ 209] respect of such cause or -^- matter or in respect
of any particular application made or business done

therein, if on such special grounds, as are in the last

preceding rule mentioned, he shall think that such al-

lowance ought to be so made (e).
If in any case it shall appear to the Court or a judge

that costs have been improperly or without any reason-

able cause incurred or that by reason of any undue de-

lay in proceeding under any judgment or order, or of

any misconduct or default of the solicitor, any costs

properly incurred have nevertheless proved fruitless to

the person incurring the same, the Court or judge may
(6) Id., r. 7. (c) Id., r. 8.

(d) Id., r. 9. (e) Order i.vx.. r. 10.
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call on the solicitor of the person by whom such costs

have been so incurred, to shew cause why such costs

should not be disallowed as between the solicitor and
his client, and also (if the circumstances of the case

shall require), why the solicitor should not repay to

his client any costs which the client may have been
ordered to pay to any other person, and thereupon may
make such order as the justice of the case may require.
The Court or judge may, if they or he think fit, refer

the matter to a taxing officer for inquiry and report;
and direct the solicitor in the first place to shew cause

before such taxing officer, and may also, if they or he
think fit, direct or authorize the official solicitor of the

Supreme Court to attend and take part in such inquiry.
Such notice (if any) of the proceedings or order shall

be given to the client in such manner as the Court or

judge may direct. Any costs of the official solicitor

shall be paid by such parties, or out of such funds as

the Court or a judge may direct; or, if not otherwise

paid, may be paid out of such moneys (if any) as may .

be provided by Parliament (/).

Notice of Taxation. One day's notice of taxing costs,

together with a copy of the bill of costs, and affidavit

of increase (if any), shall be given by the solicitor of

the party whose costs are to be taxed to the other party
or his solicitor, in all cases where a notice to tax is nec-

essary (g).
Notice of taxing costs shall not be necessary in any

case where the defendant has not appeared in person,
or by his solicitor or guardian (h).

^ Gross Sum for Costs. Upon interlocu- [^ 210]

tory applications, where the Court or a judge shall

think fit to award costs to any party, the Court or

judge may by the order direct payment of a sum in

gross in lieu of taxed costs, and direct by and to whom
such sum in gross shall be paid (f).

Order LVIII. of the Supreme Court Rules and Orders, Appeal.
1883, as to Appeals to the Court of Appeal, is made

applicable to quo warranto proceedings (k).
All appoals to the Court of Appeal are to be by way Appeals re-

of rehearing and to be brought by notice of motion in hearing,

a summary way, and no petition, case, or other formal

proceeding other than such notice of motion is neces-

sary (f).

The appellant may by the notice of motion appeal

(/) Id., r. 11. (g) Order Lxv., r. 16. (A) Id., r. 17.

(/) Order LXV., r. 23. (*) C. O. R. 316.

(I) Order LVIII., r. 1.
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Notice of
motion.

Service of

notice.

Length of
notice.

Powers of

Court of

Appeal.
Fresh evi-

dence.

Judgment.

from the whole or any part of any jtidgment or order;
and the notice of motion shall state whether the whole
or part only of such judgment or order is complained
of, and in the latter case shall specify such part (m).
For form of notice of appeal, see Appendix, post.
The notice of appeal shall be served upon all parties

directly affected by the appeal, and it shall not be nec-

essary to serve parties not so affected; but the Court
of Appeal may direct notice of the appeal to be served

on all or any parties to the proceeding, or upon any
person not a party, and in the meantime may postpone
or adjourn the hearing of the appeal upon such terms

as may seem just; and may give such judgment and
make such order as might have been given or made
if the persons served with such notice had been origi-

nally parties (n).

Any notice of appeal may be amended at any time

as to the Court of Appeal may seem fit (o).

Notice of appeal from any judgment, whether final

or interlocutory, shall be a fourteen days' notice, and
notice of appeal from any interlocutory order shall be
a four days' notice (p).
The Court of Appeal shall have all the powers and

duties as to amendment and otherwise of the High
Court, together with full discretionary power to receive

[ ^f 211 ] further evidence upon questions of *j{ fact;

such evidence to be either by oral examination in Court,

by affidavit, or by deposition taken before an examiner
or commissioner. Such further evidence may be given
without special leave upon interlocutory applications,
or in any case as to matters which have occurred after

the date of the decision from which the appeal is

brought. Upon appeal from a judgment after trial or

hearing of any cause or matter upon the merits, such
further evidence (save as to matters subsequent as

aforesaid) shall be admitted on special grounds only,
and not without special leave of the Court (q).
The Court of Appeal shall have power to draw infer-

ences of fact and to give any judgment and make any
order which ought to have been made, and to make such
further or other order as the case may require (r).
The powers aforesaid may be exercised by the said

Court, notwithstanding that the notice of appeal may
be that part only of the decision may be reversed or

varied; and such powers may also be exercised in favor

of all or any of the respondents or parties although such

(m) Order LVIII., r. 1.

(P) Id-, r. 3.

(.) Id., r. 2.

(q) Order LVIII., r. 4.

(o) Id.

(r) Id.
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respondents or parties may not have appealed from or

complained of the decision (s).
If upon hearing of an appeal it shall appear to the Power to

Court of Appeal that a new trial ought to be had, it shall order new

be lawful for the said Court of Appeal, if it shall think trial -

fit, to order that the verdict and judgment shall be set

aside and that a new trial shall be had (t).

It shall not under any circumstances be necessary for Cross appeal.
a respondent to give notice of motion by way of cross

appeal; but if a respondent intends, upon the hearing
of the appeal, to contend that the decision of the Court
below should be varied, he shall within the time speci-
fied in the next rule, or such time as may be prescribed

by special order, give notice of such intention to any
parties who may be affected by such contention (u).
The omission to give such notice shall not diminish

the powers conferred by the Act upon the Court of Ap-
peal, but may, in the discretion of the Court, be ground
for an adjournment of the appeal, or for a special order

as to costs (v).

^Subject to any special order which may be [ ^ 212] Length of

made, notice by a respondent under the last preceding such notice

rule shall in the case of any appeal from a final judgment
by respon-

be an eight days' notice, and in the case of an appeal
'

from an interlocutory order a two days' notice (x).
The party appealing from a judgment or order shall Entry of

produce to the proper officer of the Court of Appeal the appeal.

judgment or order or an office copy thereof, and shall

leave with him a copy of the notice of appeal to be

filed; and such officer shall thereupon set down the ap-

peal by eotering the same in the proper list of appeals;
and it shall come on to be heard according to its order

in such- list, unless the Court of Appeal or a judge
thereof shall otherwise direct, but so as not to come into

the paper for hearing before the day named in the notice

of appeal (y).
For form of entry of appeal see Appendix, post.
Where an ex parte application has been refused by EX parte

the Court below, an application for a similar purpose application.

may be made to the Court of Appeal ex parte within
four days from the date of such refusal, or within such

enlarged time as a judge of the Court below or of the

Appeal Court may allow (z).
When any question of fact is involved in an appeal, Manner in

the evidence taken in the Court below bearing on such
evidence to

(0) Id. (0 Order l/vm., r. 5. (u) Id., r. 6. () Id.

(x) Order LVIII., r. 7. (y) Id., r. 8. (z) Order LViil., r. 10.
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question shall, subject to' any special order, be brought
before the Court of Appeal as follows :

(a) As to any evidence taken by affidavit, by the pro-
duction of printed copies of such of the affi-

davits as have been printed, and office copies
of such of them as have not been printed;

(b) As to any evidence given orally, by the produc-
tion of a copy of the judge's notes, or such
other materials as the Court may deem ex-

pedient (a).
Where evidence has not been printed in the Court

below, the Court below or a judge thereof, or the Court
of Appeal or a judge thereof, may order the whole or

any part thereof to be printed for the purpose of the

appeal (6).

[ ^ 213] ^ Any party printing evidence for the pur-

pose of an appeal without such order shall bear the

costs thereof, unless the Court of Appeal or a judge
thereof shall otherwise order (c).

If, upon the hearing of an appeal, a question arise

as to the ruling or direction of the judge to a jury or

assessors, the Court shall have regard to verified notes

or other evidence, and to such other materials as the

Court may deem expedient (d).
No interlocutory order or rule from which there has

been no appeal shall operate so as to bar or prejudice
the Court of Appeal from giving such decision upon
the appeal as may seem just (e).

No appeal from any interlocutory order, or from any
order, whether final or interlocutory, in any matter not

being an action shall, except by special leave of the

Court of Appeal, be brought after the expiration of

twenty-one days, and no other appeal shall, except by
such leave, be brought after the expiration of one

year (/).
The said respective periods shall be calculated, in the

case of an appeal from an order in Chambers, from the

time when such order was pronounced, or when the ap-

pellant first had notice thereof, and in all other cases

from the time at which the judgment or order is signed,

entered, or otherwise perfected, or, in the case of the

refusal of an application, from the date of such refu-

sal (gr).

An appeal shall not operate as a stay of execution or

of proceedings under the decision appealed from, ex

(a) Id., r. 11.

(d) Id., r. 13.

(9) W.

(b) Id., r. 12.

(e) Id., r. 14.
(c) Order LVIII., r. 12.

(/) Order LVIII., r. 15.
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cept so far as the Court appealed from, or any judge
thereof, or the Court of Appeal, may order; and no in-

termediate act or proceeding shall be invalidated, ex-

cept so far as the Court appealed from may direct
(ti).

Wherever under these rules an application may be When appli-
made either to the Court below or to the Court of Ap- cation must

peal, or to a judge of the Court below or of the Court ^ made to

of Appeal, it shall be made in the first instance to the
Court or judge below (i).

^C Every application to a judge of the Court [ ^ 214] Applications

of Appeal shall be by motion, and the provisions of to ^e b^

Order LII. shall apply thereto (fc).

Execution in quo warranto proceedings is also to be Execution,
had and taken as if in an action (I) ; and Order XLII. of

the Rules of the Supreme Court, 1883, is, as far as ap-

plicable, to apply to all civil proceedings on the Crown
side (m).
The following are the rules of this order:

Effect of service of judgment or order. Where any
person is by any judgment or order directed to pay any
money or to deliver up or transfer any property real or

personal to another, it shall not be necessary to make
any demand thereof, but the person so directed shall be
bound to obey such judgment or order upon being duly
served with the same without demand. (R. 1.)

Judgment or order upon condition. Where any per-
son who has obtained any judgment or order upon con-

dition does not perform or comply with such condition,
he shall be considered to have waived or abandoned
such judgment or order so far as the same is beneficial

to himself; and any other person interested in the mat-

ter may, on breach or non performance of the condi-

tion, take either such proceedings as the judgment or

order may in such case warrant, or such proceedings as

might have been taken if no such judgment or order
had been made, unless the Court or a judge shall other-

wise direct. (R. 2.)

Recovery of money.- A judgment for the recovery by
or payment to any person of money may be enforced

by any of the modes by which a judgment or decree for

the payment of money of any Court whose jurisdiction
is transferred by the Principal Act might have been en-

forced at the time of the passing thereof. (R. 3.)

Payment into Court. A judgment for the payment
of money into Court may be enforced by writ of se-

(A) Id., r. 16. (i) Id., r. 17. (k) Order LVIII., r. 18.

(/) C. O. R. 134. (m) C. O. R. 217.
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questration, or in cases in which attachment is author-

ized by law, by attachment. ( R. 4. )

Recovery of property. A judgment for the recovery
of any property other than land or money may be en-

forced:

By writ for delivery of the property:

By writ of attachment:

By writ of sequestration. (R. 6.)

[ -^ 215] -fa Judgment to do or forbear. A judge-
ment requiring any person to do any act other than the

payment of money, or to abstain from doing anything,
mav be enforced by writ of attachment, or by com-
mittal. (R. 7.)

Meaning of
" writ of execution " and "

issuing execu-

tion." In these rules the term "writ of execution"

shall include writs of fieri facias, capias, elegit, seques-
tration, and attachment, and all subsequent writs that

may issue for giving effect thereto. And the term
"
issuing execution against any party

"
shall mean the

issuing of any such process against his person or

property as under the preceding rules of this order

shall be applicable to the case. (R. 8.).

Judgment for conditional relief. \Vhere a judgment
is to the effect that any party is entitled to any relief

subject to or upon the fulfilment of any condition or

contingency, the party so entitled may, upon the ful-

filment of the condition or contingency, and demand
made upon the party against whom he is entitled to

relief, apply to the Court or a judge for leave to issue

execution against such party. And the Court or judge
may, if satisfied tha the right to relief has arisen

according to the terms of the judgment, order that

execution issue accordingly, or may direct that any
issue or question necessary for the determination of

the rights of the parties be tried in any of the ways in

which questions arising in an action may be tried. (R. 9.)

Documents to be produced before issue of execution.

No writ of execution shall be issued without the pro-
duction to the officer by whom the same shall be issued

of the judgment or order upon which the writ of execu-

tion is to issue or an office copy thereof shewing the

date of entry. And the officer shall be satisfied that

the proper time has elapsed to entitle the judgment
creditor to execution. (R. 11.)

Prcecipe for u?rit. No writ of execution shall be

issued without the party issuing it, or his solicitor,

filing a prcecipe for that purpose. The prcecipe shall

contain the title of the action, the reference to the re-
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cord, the date of the judgment, and of the order, if

any, directing the execution to be issued, the names of

the parties against whom, or of the firm against whose

goods the execution is to be issued; and shall be signed

by or^ on behalf of the solicitor of the party [^ 216]

issuing it, or by the party issuing it, if he do so in per-
son. The forms in Appendix (G) may be used, with

such variations as circumstances may require. (R. 12.)
Indorsement on writ. Eveiy writ of execution shall

be indorsed with the name and place of abode or of-

fice of business of the solicitor actually suing out the

same; and when the solicitor actually suing out the

writ shall sue out the same as agent for another solici-

tor, the name and place of abode of such other solicitor

shall also be indorsed upon the writ; and in case no
solicitor shall be employed to issue the writ, then it

shall be indorsed with a memorandum expressing that

the same has been sued out by the plaintiff or defend-

ant in person, as the case may be, mentioning the city,

town, or parish, and also the name of the hamlet,

street, and number of the house of such plaintiff's or

defendant's residence, if any such there be. (R. 13.)
Date of icrit. Every writ of execution shall bear

date of the day on which it is issued. The forms in

Appendix (H) hereto may be used, with such variations

as circumstances may require. (R. 14.)

Expenses of execution. In every case of execution

the party entitled to execution may levy the poundage,
fees and expenses of execution, over and above the

sum recovered. (R. 15.)
Indorsement of direction to sheriff. Every writ of

execution for the recovery of money shall be endorsed
with a direction to the sheriff or other officer or person
to whom the writ is directed, to levy the money really
due and payable and sought to be recovered under the

judgment or order, stating the amount, and also to levy
interest thereon, if sought to be recovered, at the rate of

4 per cent, per annum from the time when the judg-
ment was entered up, provided that in cases where
there is an agreement between the parties that more
than 4 per cent, interest shall be secured by the judg-
ment, then the indorsement may be accordingly to levy
the amount of interest so agreed. (R. 16.)

Fi. fa. or elegit. Every person to whom any sum of

money or any costs shall be payable under a judgment
or order shall, so soon as the money or costs shall be-

come payable, be entitled to sue out one or more writ
or writs of fieri facias or one or more -jf writ
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or writs of elegit to enforce oayment thereof, subject,

nevertheless, as follows:

(a.) If the judgment or order is for payment within

a period therein mentioned, no such writ as

aforesaid shall be issued until after the expi-
ration of such period.

(6.) The Court or a judge may at or after the time
of giving judgment or making an order, stay
execution until such time as they or he shall

think fit. (R. 17.)

Separate writs for money and costs. Upon any judg-
ment or order for the recovery or payment of a sum of

money and costs there may be, at the election of the

party entitled thereto, either one writ or separate writs

of execution for the recovery of the sum and for the

recovery of the costs; but a second writ shall only be

for costs, and shall be issued not less than eight days
after the first writ. (E. 18.)

Time for execution. A party who has obtained judg-
ment or an order, not being a judgment for payment of

money or costs, or for the recovery of land, may issue

execution in fourteen days, unless the Court or a judge
shall order execution to issue at an earlier or later date

with or without terms. (R. 19.)

Currency of writ and renewal. A writ of execution,
if unexecuted, shall remain in force for one year only
from its issue, unless renewed in the manner hereinafter

provided ;
but such writ may, at any time before its ex-

piration, by leave of the Court or a judge, be renewed

by the party issuing it, for one year from the date of

such renewal, and so on from time to time during the

continuance of the renewed writ, either by being marked
with a seal of the Court bearing the date of the day,

month, and year of such renewal, or by such party giv-

ing a written notice of renewal to the sheriff, signed by
the party or his attorney, and bearing the like seal of

the Court; and a writ of execution so renewed shall

have effect, and be entitled to priority, according to the

time of the original delivery thereof. (R. 20.)

Proof of renewal. The production of a writ of exe-

cution, or of the notice renewing the same, purporting
to be marked with such seal as in the last preceding
rule mentioned, shewing the same to have been renewed,
shall be sufficient evidence of its having been so re-

newed. (R. 21.)

[ *j{ 218] ^ Execution within six years. As between
the original parties to a judgment or order execution

may issue at any time within six years from the recov-
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ery of the judgment or the date of the order. (B.

22.)

AJter six years. In the following cases, viz. :

(a. )
Where six years have elapsed since the judgment
or date of the order, or any change has taken

place by death or otherwise in the parties en
titled or liable to execution;

(6. )
Where a husband is entitled or liable to execution

upon a judgment or order for or against a wife;

(c.) Where a party is entitled to execution upon a

judgment of assets infuturo;

(d, )
Where a party is entitled to execution against

any of the shareholders of a joint stock com-

pany upon a judgment recorded against such

company, or against a public officer or other

person representing such company, the party
alleging himself to be entitled to execution

may apply to the Court or a judge for leave

to issue execution accordingly. And such
Court or a judge may, if satisfied that the

party so applying is entitled to issue execu-

tion, make an order to that effect, or may or-

der that any issue or question necessary to de-

termine the rights of the parties, shall be tried

in any of the ways in which any question in

an action may be tried. And in either case

such Court or judge may impose such terms,
as to costs or otherwise, as shall be just. (B.

23.)
Execution on order. Every order of the Court or a

judge in any cause or matter may be enforced in the

same manner as a judgment to the same effect. (B. 24.)

By or against a person not a party. Any person not

being a party to a cause or matter, who obtains any or-

der or in whose favour any order is made, shall be en-

titled to enforce obedience to such order by the same

process as if he were a party to such cause or matter;
and any person not being a party to a cause or matter,

against whom obedience to any judgment or order may
be enforced, shall be liable to the same process for en-

forcing obedience to such judgment or order as if he
were a party to such cause or matter. (B. 26.)

^Auditd querela abolished. "No proceeding
by auditd querela shall hereafter be used; but any party

against whom judgment has been given may apply to

the Court or a judge for a stay of execution or other

relief against such judgment, upon the ground of facts

which have arisen too late to be pleaded; and the Court
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or judge may give such relief and upon such terms as

may be just. (E. 27.)

Saving of previous rights. Nothing in this order

shall take away or curtail any right heretofore existing
to enforce or give effect to any judgment or order in

any manner or against any person or property whatso-

ever. (E. 28.)
Order of icrits. Nothing in this order shall effect

the order in which writs of execution may be issued.

(E. 29.)

Mandatory judgment, &c. If a mandamus, granted
in an action or otherwise, or a mandatory order, injunc-

tion, or judgment for the specific performance of any
contract be not complied with, the Court or a judge, be-

sides or instead of proceedings against the disobedient

party for contempt, may direct that the Act required to

be done may be done so far as practicable by the party

by whom the judgment or order has been obtained, or

some other person appointed by the Court or judge, at

the cost of the disobedient party ;
and upon the act be-

ing done, the expenses incurred may be ascertained in

such manner as the Court or a judge may direct, and
execution may issue for the amount, so ascertained, and
costs. (E. 30.)

Corporations. Any judgment or order against a cor-

poration wilfully disobeyed may, by leave of the Court
or a judge, be enforced by sequestration against the

corporate property, or by attachment against the direc-

tors or other officers thereof, or by writ of sequestration

against their property. (E. 81.)

Discovery in aid of execution. When a judgment or

order is for the recovery or payment of money, the

party entitled to enforce it may apply to the Court or a

judge for an order that the debtor liable under such

judgment or order, or in a case of a corporation that-

any officer thereof be orally examined as to whether

any and what debts are owing to the debtor, and whether
the debtor has any and what property or means of sat-

isfying the judgment or order before a judge or an

[^- 220] officer of the Court as the ^Court or judge
shall appoint; and the Court or judge may make an
order for the attendance and examination of such debtor,

or of any other person, and for the production of any
books or documents. (E. 32.)

In case of any judgment or order other than for the

recovery or payment of money, if any difficulty shall

arise in or about the execution or enforcement thereof,

any party inlerested may apply to the Court or a judge,



PROCEDURE FROM CLOSE OF PLEADINGS. 241

and the Court or judge may make such order thereon
for the attendance and examination of any party or

otherwise as may be just (R. 33.)
The costs of any application under the last-mentioned

rule and of any proceedings arising from or incidental

thereto, shall be in the discretion of the Court or a

judge (n).
Costs. The costs of any application under the last

two preceding rules or either of them, and of any pro-

ceedings arising from or incidental thereto, shall be in

the discretion of the Court or a judge, or in the discre-

tion of such officer as in r. 32 mentioned, if the Court
or a judge shall so direct. (R. 34.)
The Court of Appeal is empowered to make such or- Cost^ of

der as to the whole or any part of the costs of the ap- appeal,

peal as may be just (o).
Such deposit or other security for the costs to be oc- Security for

casioned by any appeal shall be made or given as may costs.

be directed under special circumstances by the Court of

Appeal (p).
On the subject of security for costs, see further, ante,

p. 170.

From the judgment of the Court of Appeal there may Appeal to

be a further appeal to the House of Lords. House of

For the procedure on appeal to the House of Lords, Lords,

vide ante, pp. 106, 107 and the Standing Orders of the

House of Lords in the Appendix, post.

*NOTE. [*221]

The cab committee of a town council adopted the following
course of proceeding, in cases of offences against the bye-laws
made by the council for the regulation of cabs, hackney carriages,
and other licensed vehicles:

On any complaint being made against a cabdriver, the com-
mittee issued a summons (having the city arms at the top, and
the name of the town clerk at the bottom), calling on him to ap-
pear before them and answer the complaint. On the party ap-
pearing, ''"'' the complaint being considered well founded, a fine

was imposed: if the fine were not paid, no attempt was made to
"nforce, it, but the cabdriver was summoned in the ordinary way
before justices for breach of the bye-laws.

An application for an order nisi for a quo warranlo information

(n) Order XLII., r. 34.

(o) Order i.vnr., r. 4. Under the old procedure, the judgment
of the Court below, in favour of the relator with costs, being
artinned by the Exchequer Chamber on writ of error, the relator
was held not entitled to the costs of the proceedings in error;

K.nsley v. R., 6 Q. B. 668.

(p) Id., r. 15.

16 INFORMATION.
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against the committee, for this usurpation of jurisdiction, was
made to a Divisional Court and refused

; apparently on the ground
that it was understood to be a jurisdiction by way of arbitration,

voluntarily submitted to, and not compulsory or judicial in its

character. But on appeal the Court of Appeal granted an order

nisi; on the argument of which the committee agreed to discon-
tinue their proceedings, without the necessity of issuing an in-

formation, in case the Court of Appeal should consider their pro-

ceedings unwarranted. The Court of Appeal were unanimously
of that opinion.

Lord Esher, M.R., said he was sure that these gentlemen had
believed that in doing what they had done, they had acted for

the public advantage. But if they had acted as a Court, though
from the best motives, and they had usurped an authority which
no private person could legally assume, the Court could not tol-

erate it, merely because it had been done with the best motives.
Nor was it a question what these gentlemen had intended, but
what they had done. The question was whether they had acted
as a Court; and that depended primarily and principally upon the
so-called summonses, issued under the arms of the city and the

signature of the town clerk, and calling upon the parties sum-
moned to appear before the committee and "answer the com-

plaint" against them. There was every symbol of authority;
everything that could indicate that the summonses were issued

by authority; and they ran in the form usual in magistrates'
summonses: "You are hereby required to attend before the
committee." And if the parties appeared they were heard, and
the matter was "decided

;

" and orders were made for the pay-
[222] ment of ^ fines "imposed," or sums of money "ad-

judged
" or awarded. And if the party summoned did not ap-

pear, orders were made upon him in his absence for the payment
of money. The forms of summonses issued shewed that consent
was not required ;

and what was done shewed that it was not

arbitration, but that the committee acted as a court, and so

usurped a judicial authority or jurisdiction which they had no

right to assume. That being so, the Court was not at liberty to

consider whether it was beneficial or otherwise to the public, and
were bound to hold it illegal : Ex parte Wiseman, Re Cab Com-
mittee of the Council of the Corporation of Manchester, Times,
27th October, 1886.
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" A WRIT of mandamus " in the words of Blackstone (a), Blackstone's
"

is, in general, a command issuing in the King's name definition of

from the Court of King's Bench, and directed to any
mandamus,

person, corporation, or inferior Court of Judicature

within the King's Dominions, requiring them to do
some particular thing therein specified, which apper-
tains to their office and duty, and which the Court of

King's Bench has previously determined, or at least

supposes to be consonant to right and justice. It is a

high prerogative writ of a most extensively remedial

nature . . . and issues in all cases where the party
hath a right to have anything done, and hath no other

specific means of compelling its performance."
By the phrase

"
high prerogative writ," is meant a Meaning of

writ issuing, not as ordinary writs, of strict right, but "prerogative

at the discretion (&) of the * Sovereign act- [ if 224]
writ

(a) 3 Com. 110.

(1>) This is not, of course, an arbitrary discretion, but one
guided and limited by fixed principles which will be enumerated
lid rafter. "When the Court of Queen's Bench is invited to
make an order by way of peremptory mandamus, it is no more
in the power of that Court than of any other Court to direct that
to be done which is not lawful. Upon a prerogative writ there
arise many matters of discretion which may induce the judges
to withhold the grant of it, matters connected with delay, or pos-
sibly with the conduct of the parties ;

and when the judges have
exercised their discretion in directing that which is in itselflaw-
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ing through that Court, in which the Sovereign is sup-

posed to be personally present.
"A mandamus," says Lord Mansfield (c), "is cer-

tainly a prerogative writ, flowing from the King him-

self, sitting in this Court, superintending the police and

preserving the peace of this country, and will be granted
wherever a man is entitled to an office or a function,
and there is no other adequate legal remedy for it." But
the Court ought to be satisfied that they have ground
to grant a mandamus

;
"it is not a writ that is to issue

of course, or to be granted merely for asking" (d).

Origin. The origin of the writ (e), and the various changes
which it underwent before attaining its present form and

character, have been made the subject of some learned

disquisitions of historical but not practical interest.

Suffice it to say that instances of its being granted by
the Court of King's Bench may be found in very early
times

; according to some authorities, so early as the

reigns of Edward IL and Edward III. (/), though its

[ ^f 225] systematic use may ^ be said to date from

ful to be done, I apprehend that no other Court can question their

discretion in so directing. But, with regard to that which is in

itself not lawful to be done, they are open to correction, as every
other Court is by the Court of Appeal or by a higher author-

ity." Per Lord Hatherley, R. v. Wigan, L. R. 1 App. Cas. 622.

(c) R. v. Barker, 1 W. Bl. 352.

(rf) Per Lord Mansfield, R. v. Askew, 4 Burr. 2189.

{e)
"
It seems originally to have been one of that large class of

writs or mandates by which the sovereign of England directed
the performance of any desired acts by his subjects ;

the word
'mandamus' in such writs or letters missive having doubtless

given rise to the present name of the writ. These letters mis-
sive or mandates, to which the generic name of mandamus was
applied, were in no sense judicial writs, being merely commands
issuing directly from the sovereign to the subject, without the
intervention of the Courts

;
and they have now become entirely

obsolete. The term mandamus, derived from those letters mis-

sive, seems gradually to have become confined in its application
to the judicial writ issued by the King's Bench, which has by a

steady growth developed into the present writ of mandamus. "-

High, Extraordinary Remedies, 5.

(/) See Dr. Godland's case, referred to in Widdrington's case,
1 Lev. 23. and R. v. Askew, 4 Burr. 2186. where Lord Mansfield

says :

" In a MS. book of reports which I have seen the reporter
cites (in reporting Dr. Bonham's case) a mandamus in the time
of Ed. III., directed to the University of Oxford commanding
them to restore a man that was bannitus; which shows both the

antiquity and extent of this remedy by mandamus." But. ac-

cording to Windham, J., in an earlier case (R. v. Patrick, 2 Keb.
167). most, if not all, of the early mandamuses were mictoritufc

Parliamenti, by petitions presented to the King and Parliament,
from which the House of Lords was then distinct, and a court of

judicature, and the King gave present answers unicd race, with-
out an Act of Parliament.
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about the close of the seventeenth century. Since that

time it has been the recognized ordinary method of

compelling the performance of public duties, where no
other legal method of enforcing them existed.

In one case, where it was questioned whether a man- Granted
damus was the proper remedy, Lord Mansfield said: where no
" No other has been suggested; and if there is no other,

otner

then this Court is bound to interpose by the prerogative
re

writ of mandamus; if the office be of consequence and
value "

(0). In another case, Lee, C.J., said; "Where
a man has jus ad rem, it would be absurd, ridiculous,
and a shame to the law, if he could have no remedy;
and the only remedy he can have

[i. e., in that partic-
ular case] is by mandamus" (h).

It is never granted against the Crown, or the officers j^ t against
or servants of the Crown as such. " That there can be Crown or its

no mandamus to the Sovereign there can be no doubt,
servants.

both because there would be an incongruity in the Queen
commanding herself to do an act, and also because the

disobedience to a writ of mandamus is to be enforced by
attachment "

(*').

In the opinion of the present Master of the Rolls Granted only

(shared by the Late Lord Justice James), the high pre-
by Queen's

rogative writ is, under the Judicature Act, as it was ^
before, a remedy that can be granted only in the Queen's
Bench Division (&).

By way of general introductory observation, it need Distinguish-

only be added that the high prerogative writ of manda- et
}
from other

mus, of which we are about to treat, must be carefully
kind

f
of

-,. ,. . , , , , , . , i -i ,
mandamus,

distinguished from the mandamus which could be

granted by any of the superior Courts at Westminster,
under 13 Geo. 3, c. 63, s. 44, to examine witnesses

^- in India; or to examine witnesses in any [^ 226]
other place under the Sovereign's dominions in foreign
parts, under 1 Will. 4, c. 22, s. 1; also from the man-
damus which could be claimed by action under the Com-
mon Law Procedure Act, 1854 (17 & 18 Viet. c. 125,
ss. 68-77 (I)); and, finally, from the mandamus which,

(g) R. v. University of Cambridge, 1 W. Bl. 552.

(/t) R. i'. Montacute, 1 W. Bl. 64.

(i) Per Lord Denman, R. v. Powell, 1 Q. B. 361
;
R. v. Com-

missioners of Customs, 5 A. & E. 380.

(k) Glossop v. Heston & Isleworth Local Board, L. R. 12 Ch. D.
122. Cf. the language of James, L.J., at pp. 115, 116; see Be
Paris Skating Kink Co. L. R. 6 Ch. D. 731.

(0 The ideas of Lord Campbell, C.J., on this point appear to
h:i\<> been a little confused. In the case of an action (Benson v.

Paull, 6 E. & E. 273), brought soon after the passing of the Act,
for :i mandamus to compel the granting of a lease pursuant to con-
tract, his Lordship said that the enactment must be confined to
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by s. 25, sub-s. 8 of the Supreme Court of Judicature

Act, 1873, may be granted, by an interlocutory order of

the High Court, in all cases in which it shall appear to

the Court to be just or convenient that such order should
be made.
"I think," said Brett, M.R., "the mandamus spoken

of in the 8th sub section of the 25th section of the Judi-

cature Act is not the prerogative mandamus, but only a

mandamus which may be granted to direct the perform-
ance of some acts, of something to be done; which is the

result of an action where an action will lie
"

(m), whereas,
as will be more clearly seen hereafter, the prerogative
writ is only granted in cases where the performance of

the duty sought to be enforced could not be compelled
by action.

such duties as might be enforced hy "the prerogative writ of

mandamus," adding : The Act facilitates the obtaining of such a

writ, and extends the powers of granting it to other Courts as well
as to the Queen's Bench."

(m) L. E. 12 Ch. D. 122.
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THE principal general rules as to the cases in which the oenerai ruies

high prerogative writ of mandamus will be granted are as to grant of

the following:
mandamus.

(1.) The applicant must have a legal right to the

performance of some duty of a public and not merely

private character.

(2.) There must be no other effective lawful method
of enforcing the right.

(3.) The Court must be convinced that the remedy
by mandamus will be practically effective to secure the

object aimed at.

(4.) There must have been a demand made upon the

person or body on whom the performance of the duty

sought to be enforced is incumbent, and a neglect and
refusal by such person or body to perform it.

(5.) The application must be to compel the per-
formance of some duty which has not been done; it

must not be to order the undoing of an act which has
been done.

(6.) The application must be made in proper time,

i.e., it must not have been delayed too long; neither,
on the other hand, must it be made prematurely; and

if (7. ) The Court must be satisfied as to [
228 ]

the propriety of the motives of the applicant.
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Legal right
to perfor-
mance of a

public duty
requisite.

Where, in accordance with these principles, a man-
damus is not obtainable, the Court will not grant it,

though all objection should be waived (a).
1. There must be a legal right on the part of the ap-

plicant to the performance, by the person or body against
whom he applies, of some duty of a public and not

merely private character.
" There ought in all cases," said Lord Ellenborough,

" to be a specific legal right as well as the want of a

specific legal remedy, in order to found an application
for a mandamus" (6).
The right of the applicant may arise from, and the

duty which he seeks to enforce may be imposed by,
either (1) statute (c); (2) charter; or (3), the common
law or custom (d), as, e.g., the right of burial in the

parish churchyard (e).
No authorities need be cited in proof of the proposi-

tion that a right must exist; for " the existence of a

legal right or obligation is the foundation of every writ

of mandamus" (/).
But the Courts held also that a mandamus would not

be granted to enforce a right not of a legal but of a

merely equitable character, however extreme the incon-

venience to which the applicant might be put by having
to seek his relief in a Court of Equity (g).

In refusing a mandamus, Lord Ellenborough said:
" There being no legal right in the present applicant,

[ -j{ 229 ] without which there can -^ be no claim on
the Court to exercise its jurisdiction, I think we ought

(a) Per Lord Campbell, C. J., K. v. Lords of Treasury, 16 Q.
B. 359.

(b) R. v. Archbishop of Canterbury, 8 East, 220.

(c)
"
It is settled

,

that where an entirely new right is given by
statute, mandaimis is the remedy, though it is otherwise where
an old right only is enforced: "

per Wood, V.C., Simpson v. Scot-

tish, &c., Insurance Co., 1 H. & M. 629.

(d) See R. v. College of Surgeons, 2 Burr. 892, where the custom
set up was to have a duly qualified apprentice admitted and

bound; R. v. Mayor of London, 1 T. R. 423, where the question
was as to the custom regulating the appointment of auditor of

the chamberlain's and bridgemaster's accounts.

(e) See Ex parte Blackmore, 1 B. & Ad. 122. R. v. Coleridge,
1 Chitt. 588.

(/) Per Lord Campbell, Ex parte Napier, 18 Q. B. 695. See
the observations of the Court in R. v. Hertford College, L. R. 3

Q. B. D. 701
;

see also R. v. Littledale, Ir. L. R. 12 Q. B. &c.
Div. 97.

(g) See per Lord Denman, C.J., in R. v. Godolphin. 8 A. & E.

347, and per Lord Kenyon, C.J., in R. r. Stafford, 3 T. R. 651,

post, p. 233. note (z) ;
R, v. Orton, 14 Q. B. 139. where it is

pointed out (p. 146) that in R. v. Kendall, 1 Q. B. 366, the point
was not taken.
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not to grant the application" (h). In the language of

another learned judge (i), the writ of mandamus can-

not issue, unless the applicant has a specific legal right
to that which he prays for, and this at the hands of

those from whom he requires it : a complete legal right
must exist.

A mortgagee of turnpike tolls under 3 Geo. 4, c. 126,
s. 81, having only an equitable right (fc) was held not
entitled to a mandamus to compel the trustees of the

road to pay the interest on his mortgage (Z).

No instance is to be found in our books of any at-

tempt by a clergyman, even after presentation, to ob-

tain a writ of mandamus to compel his institution to a

presentative benefice; and for this plain reason, that

there is a legal remedy open to those who present him,

by quare impedit, and he has himself no legal right
whatever (ra).

A mandamus to register a ship was refused because

the title of the applicants was founded on a sale to them

by the survivor of two trading partners, in which the

personal representative of the deceased partner had not

joined (n).
The Court refused a mandamus to compel the lord

of a manor to admit the applicant, where his title was

clearly barred by lapse of time (o); also to compel
trustees under a road Act to repair a part of it turned

through an enclosure, where their legal liability to re-

pair it was not proved (p).
If the application is to enforce the provisions of an

Act of Parliament, the Court must see clearly that the

case is one which falls within the meaning of the Act (q).

^-If a statute authorizes the doing of any [^-230]
act which causes an injury to the Queen's subjects at

(h) R. v. Bishop of Exeter, 2 East, 466
;
see also R. v. Bishop

of London, 1 Wils. 11
;
R. v. Barnard's Inn, 5 A. & E. 17

;
R. v.

Archbishop of Canterbury, 8 East, 219; Ex parte Ricketts, 4 A.
& E. 999; R. v. Bond, 6 A. & E. 905.

(i) Coleridge, J., Be De Bode, 6 Dowl. 789.

(A-) See Pardoe . Price, 11 M. & W. 427
;
12 L. J. Ex. 285

;

14 L. J. Ex. 212
;
16 L. J. Ex. 192.

(/) R. v. Balby Turnpike Road, 22 L. J. Q. B. 124.

(m) Per cur., R. v. Orton, 14 Q. B. 146.

fn) R. v. Collector of Customs, 2 M. & S. 223.

(o) R. v. Agardsley, 5 Dowl. 19.

(p) R. v. Llandilo Commissioners, 2 T. R. 232.

(q) Per Le Blanc, J., R. v. Heywood, 1 M. & S. 630
;
R. v.

Justices of Denbighshire, 14 East, 285; R. r. Clear, 7 D. & R.

:>:;; Ex parte King, 7 East, 91
;
R. t<. Justices of N. R. York-

shire, 2 B. & C. 286 ; Be Smyth, 4 A. & E. 976
;
R. v. Recorder

of Bath, 9 A. & E. 871
;
R. v. Hughes, 3 A. & E. 425

;
Be Lodge,

2 A. & E. 123
;
R. . Collector of Customs, 1 M. & S. 262.
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large, the only appropriate remedy viz., by indictment,
is taken away; and where there is no legal right to

compensation, a mandamus will not be granted (r).
If the alleged right is founded on immemorial cus-

tom, prima facie proof of the existence of the custom
must be given (s). "Where an application is made
for a mandamus, and the question turns upon a cus-

tom which the parties litigating desire to have tried,

the Court will grant the writ for that purpose, or they
will direct an issue to be tried. But in such cases, a

foundation must be laid before them, and they must
see that there is some ground for the application. It

will not be granted merely for asking" (t).
And where the right sought to be vindicated by man-

damus is opposed to a long established custom, the Court
will require the right to be very strictly made out (u).

If a mandamus is sought to restore or admit to an
office, the applicant must make out a primd facie title

to the office, and shew, at least, that he has complied
with all the forms necessary to constitute his right (a*).

If the application is made to compel a new election,
on the ground that the election which has taken place
is void, the Court must be enabled to see clearly the

invalidity of the election which has taken place (y).
No member of the public has an enforceable right to

be admitted a member of any of the Inns of Court (z);
and the same is true as to a College (a). If either of

these bodies acts capriciously in refusing admis-

sion, the Court can give no remedy ;
because there

[ *^ 231] ^f has been no violation of any legal right (6).

The same was held as to admission as an advocate of

the Court of Arches (c).
A mandamus to compel payment of his superannua

tion allowance to a metropolitan police constable was

(r) R. v. Bristol Dock Co., 12 East. 428.

(s) R. v. Bishop of London, 1 T. R. 331.

(t) Per Lord Mansfield, Id., p. 333, 334. Cf. the language of

Abbott, C.J., in R. v. West Looe, 3 B. & C. 684, 685. See also

R. t-. Field, 4 T. R. 125. and R. v. Hale, 9 A. & E. 339.

(M) R. v. Chester, 1 M. & S. 101
;
R. v. Mayor, &c., of Lon-

don, 1 T. R. 423
;
R. v. Palmer, 8 East, 426.

(a;) R. v. Jotham. 3 T. R. 575.

(y) Per Lord Denman, C..L, R. v. Governors of Sandford. 1 X.

& P. 338.

(z) R. v. Lincoln's Inn, 4 B. & C. 855
;
cf. R. r. Barnard's Inn,

5 A. & E. 17.

(a) Per Bayley, J., 4 B. & C. 860.

(b) Per Bayley, J., 4 B. & C. 860.

(c) R. v. Archbishop of Canterbury, 8 East, 213
;
R. r. Hert-

ford College, L. R. 3 Q. B. D. 693.
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refused, because the allowance was not payable as of

right, and might at any time be revoked at the discre-

tion of the Secretary of State (d).
In former times a mandamus was held to lie only to

compel the performance of a ministerial duty; but
modern cases have gone much further, and a manda-
mus will now be granted, when requisite, to compel
the performance of any public duty (e).

But the existence of the duty must be clearly estab-

lished. A mandamus to compel the residence within

their borough of aldermen was refused, where such
residence was not shewn to be necessary to the discharge
of the duties of the office or required by charter (/).
Where the duty to act is conditional on the approval

of another person or body being obtained, there is no

right to a mandamus until such approval has been

given (g).
The duty must be of a public, and not merely pri- Duty must

vate, character. be of a public
" The reason why we grant these writs," said Lord nature -

Hardwicke (h), "is to prevent a failure of justice, and
for the the execution of the common law, or of some

statute, or of the king's charter; and never as a pri-
vate remedy .... Nay, the old cases went so far

as to refuse a mandamus in all cases where an assize

lay; and though the Court is not so strict nowadays,
yet it shews in what light these writs are considered:

now here there don't appear to be any failure of justice,
but only a dispute about a private right;" and on that

ground the mandamus was refused (').
" The Court," said Bayley, J., in a later case (k)

" never grants this writ except for public purposes and
to compel the performance of public duties."

As a mere trading corporation differs materially from
those ^ which are entrusted with the gov- [ -^ 232 ]
ernment of cities and towns, and as such have import-
ant public duties to perform, a mandamus has been re-

fused to compel such a mere trading corporation to

produce their accounts for the purpose of declaring a

dividend of the profits (I).

(d) R. v. Receiver for Metropolitan Police District, 4 B. &S. 593.

(e) Per Best, J., R. v. Fowey, 2 B. & C. 596. See also per Den-

man, C.J., R. v. Payn, G A. & E. 399.

(/) R. v. Portsmouth, 3 B. & C. 152.

(g) R. v. St. Luke's, Chelsea, 31 L. J. Q. B. 50.

IA) R. v. Wheeler, Cas. temp. Hard. 99.

(0 Cf. R. v. Stafford, 3 T. R. 646.

fib) R. r. Bank of England, 2 B. & Aid. 622.

(0 W.
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On the same ground a mandamus was refused to

compel an insurance company to transfer shares, stand-

ing in the name of a bankrupt, into the names of his

assignees (m).
It is not, however, necessary that the institution in

connection with which the duty is to be performed
should be public. It was held no objection to the

granting of a mandamus to compel the performance of

a duty in connection with a charity, that the institution

was a private one, supported by lands left to private in-

dividuals in trust for the poor of a certain parish (n).
But it is an objection that the granting of a manda-

mus would amount to an interference with the funds of

such a charity (o).
In some cases where the legal right of the applicant

was somewhat doubtful, the Court, not wishing to de-

termine the point on motion, granted a mandamus, in

order that it might come before them on the return (p).

No other 2. There must be no other effective lawful means of

effective enforcing the right.
means of a

j^ jg wejj settled that where there is a remedy
mg e

equally convenient beneficial and effectual, a manda-
mus will not be granted. This is not a rule of law,
but a rule regulating the discretion of the Court in

granting writs of mandamus "
(q).

Quo warranto. It has frequently been held a deci

sive answer to an application for a mandamus that

there was another remedy by information in the nature

of a quo warranto (r).

[ ^f 233] ^ As to the cases in which the appropriate

(TO) R. v. London Assurance Company, 1 D. & E. 510; 5 B. &
A. 901.

(n) R. v. Abrahams, 4 Q. B. 157; see per Lord Denman, id.

160; also R. v. Kendall, 1 Q. B. 366, another case of a private

charity; R. v. Worcester, 4 M. & S. 415. See also R. r. Ottery
St. Mary Charities, 4 Q. B. 157; and the cases as to dissenting

ministers, lecturers, &c.. referred to post, pp. 279, 285.

(o) Ex parte Trustees of Rugby Charity, 9 D. & R. 214, inter-

preted by Denman, C. J., in 4 Q. B. 161.

(p) See R. v. Everet, Cas. temp. Hard. 261.

(q) Per cur. Re Barlow, 30 L. J. Q. B. 271.

(r) R. v. Mayor of Colchester, 2 T. R. 259; R. v. Bankes, 2

Burr. 1454; R. v. Beedle, 3 A. & E. 467; R. v. Mayor of Oxford,
6 A. & E. 349; R. v. Mayor of Winchester, 7 A. &~E. 215; R. v.

Mayor of Chester, 1 M. & S. 102; R. v. Atwood, 4 B. & Ad. 481;
R. v. Derby, 7 A. & E. 419; R. r. Phippen, 7 A. & E. 966; Ex
parte Mawey, 3 E. & B. 718. Contrast R. v. Birmingham, 7 A.
& E. 254, and Re. Barlow, 30 L. J. Q. B. 271. See, however, the

case of R. v. Grampound. referred to post, p. 242, and the obser-

vations of Lawrence, J., in R. v. Corporation of Bedford Level,

post, p. 242.
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remedy is by quo warranto information rather than by
mandamus, vide ante, p. 122 and post, pp. 290-293.

Action. A mandamus has also been refused wherever
the relief sought could be obtained by action.

"The Court," said Patteson, J., "will never grant a

mandamus to enforce the general law of the land, which

may be enforced by action" (s).

If a quare impedit does lie, said Lord Mansfield in

one case (), a mandamus does not. And, according to

Lord Denman (u), the Court of Queen's Bench has
never interfered by mandamus where the writ of quare
impedit lay (a?). On this ground the Court refused a

mandamus to a bishop to license a curate of an aug-
mented parish, where there was a cross nomination (y) ;

and, for the same reason, an application was refused

against the lord of a manor to compel him to present to

a curacy the nominee of the majority of the inhabitants,

pursuant to an agreement made on a commission of

charitable uses (z).

^ So wherever an action on the case lay (a). [^ 234]
On this ground a mandamus was refused to the Bank
of Engjand to transfer stock (&) ;

and to a private trad-

ing corporation for the same purpose (c); also where
the object was to try the right to the profits of a pre-
bendal stall during his vacancy (d); also to compel a

person to reinstate a party wall which he had' pulled

(s) Ex parte Robins, 7 Dowl. 568. See also per Lord Denman,
R. v. Halls, 3 A. & E. 497, and R. v. Ponsford, 12 L. J. Q. B. 313.

(t) Powell v. Milbank, 1 T. R. 401, n.

(u) R. v. Chapter of Exeter, 12 A. & E. 534.

(x) Clarke v. Bishop of Sarum (2 Str. 1082) is an exception.
There a mandamus was granted to admit to a cauonry of Sarnm,
notwithstanding the objection grounded on the existence of a

remedy by quare impedit. But Lord Mansfield, C. J., and Denni-

son, J., in the later case of Powell v. Milbank (uM supra), said

they always thought that case wrong ;
and all subsequent cases

have laid down the law as stated in the text. See also per Pat-

teson, J., in R. v. Ortou, 14 Q. B. 142.

(y) R. v. Bishop of Chester, 1 T. R. 396.

(*) R. v. Stafford, 3 T. R. 651. In this case Lord Kenyon, C.

J., said: "It appears from the ancient roll, referred to in the

affidavits, that certain proceedings had been had before the com-
missioners of charitable uses, respecting the lands appropriated
to the maintenance of the curate

;
and therefore it seems as if

the inhabitants have only an equitable right. If so, this Court
cannot interfere at all

;
or if the inhabitants have a legal right,

such* right may be asserted in a quare impedit. Therefore, qud-
cunque ind datd, this rule must be discharged."

(a) Sabine's Case, Sid. 443. See R. v. Whitstable, 7 East, 353;
R. v. Halls, 3 A. & E. 494

;
R. v. Darlington, 6 B. & S. 562.

(b) R. v. Bank of England, 2 Doug. 524.

(c)
R. v. London Assurance Co., 1 D. & R. 510.
R. v. Ep. Duuelni., 1 Burr. 567.
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down (e): or when any action of tort would afford a

remedy (/).

So where an action of trover or detinue would lie; as

where the clerk to a court of requests claimed the de-

livery up to him of certain books belonging to his of-

fice (g) ;
also where a vestry clerk claimed to have given

to him the custody of the vestry book as a muniment
annexed to his office (h).
As the right to the custody of the parish books might

be decided between the old and new churchwardens on
a feigned issue, a mandamus was refused to compel the

old churchwardens to deliver up the books to their suc-

cessors (i).

A mandamus was also refused where an action of

debt lay, and was a not less effectual remedy than a

mandamus ;
as to compel a railway company to pay the

amount of compensation assessed (k). The Court had
in a previous case (I) granted a mandamus to the com-

pany to make compensation to the proprietors of Maid-
enhead bridge; but (as pointed out in the judgment in

the later case) the defendants had there submitted

without raising the question.
A mandamus was also refused with repect to the elec-

tion of a sexton, as there was a remedy by refusing to

[ ^ 235] pay the fees of the^ person alleged to have
been wrongfully elected, or by bringing an action

against him if he took them (mj.
That an action of ejectment would lie has also been

considered a sufficient reason for refusing a manda-
mus (n).

Where, however, it was a matter of doubt whether
an action would lie, the Court granted a mandamus (o).

(e) R. v. Ponsford, 1 D. & L. 116. See also Ex partc Robins,
7 D. 566.

(/) R. 0. Whitstable, 7 East, 353.

(g) R. . Hopkins, 1 Q. B. 161.

(h) Anon., 2 Chitt. 255. As to a remedy by ejectment, seeR.
v. Stainforth Canal, 1 M. & S. 32, and R. v. Agardsley, 5 Dowl. 19.

(i)
R. v. Street, 8 Mod. 98.

(k) R. v. Hull and Selby Railway Co., 6 Q. B. 70. This case

is referred to by Hill, J. (R. v. Southampton, 1 B. & S. 23), as

an authority for the proposition that a mandamus may be issued

against a party for a matter in respect of which he is liable to an
action. This is an extraordinary mistake for one to make who
was himself counsel in the case.

(7) R. v. Great Western Railway Co., 6 Q. B. 72, note (d).

(m) R. v. Stoke Damarel, 5 A. & E. 584.

(n) See per Lee, C.J., R. v. Bishop of Chester, 1 Wils. 209.

See also R. v. Agardsley, 5 Dowl. 19, and R. v. Stainforth Canal,
1 M. & S. 32.

(o) R. v. Nottingham Old Waterworks, 6 A. & E. 370, 372.
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Petition of right. A mandamus will be refused also

where the party may proceed by petition of right (p).
A Divisional Court, in a recent case (q), held that a

petition of right, as depending on the fiat of the Crown,
was not such a legal remedy as prevented the grant of

a mandamus; but the Court of Appeal reversed this

decision, Bowen, L. J., saying that the fiat of the Crown
was granted, he would not say as a matter of right, but
as a matter of invariable grace wherever there was a
shadow of claim

;
it being the constitutional duty of the

Attorney-General not to advise its refusal unless the

claim was frivolous (r).
Execution, A mandamus will be refused also where

the applicant has the ordinary remedy of issuing exe-

cution on a judgment recovered (s); even though, un-
der the circumstances of the case, the judgment may
produce no fruits.

Where an inferior court refused to execute its own
judgment of nonsuit, a mandamus was refused; be-

cause the defendants had a legal remedy by the old

writ de executione judicii out of the Chancery (t).
Distress. The existence of an effectual remedy by

distress would also be a ground of refusal (u).

Remedy in equity. The existence of a remedy in

Equity was formerly held not to be any answer to the

application of a person who had got a legal right; for,

when the Court refused to grant a ^ man- ["^ 236]
damus because there was another specific remedy, they
meant only specific remedy at law (x).

As the Queen's Bench Division of the High Court of

Justice is now enabled to apply all those remedies
which Courts of Equity could do, the existence of an-

other specific remedy in the same court to which appli-
cation for a mandamus is made will, doubtless, lead the
Court to refuse the application.
Even in former times a mandamus was refused

where the Court of Chancery was the more fitting tri-

bunal for -dealing with the questions involved; as

where the case involved the examination of the ac-

counts of a trading company (y) : also where the Court

(p) R. v. Commissioners of Customs, 5 A. & E. 380.

q) Be Nathan, L. R. 12 Q. B. D. 461.

r) Id., p. 479.

81 R. t>. Victoria Park Company, 1 Q. B. 288, 291.
Wilkins v. Mitchell, 3 Salk. 229.

) R. v. London and Blackwall Railway Co., 3 D. & L. 399.
Ex parle Reeve, 5 T). 668; R. v. Margate Pier Co., 3 B. & Aid. 220;

(x) Per Buller, J., R. v. Stafford, 3 T. R. 652.

(y) R. v. Bank of England, 2 B. & Aid. 620; R. v. London As-
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of Chancery, having already acted in a matter, had full

power to do everything further that was necessary (z).

Appeal. If, supposing the applicant has a right,
there is a mode of enforcing it by appeal or writ of

error, a mandamus will be refused.

Thus, where there is an appeal to the visitor or visi-

tors (a) of a college or university (&) or cathedral (c);

and there is no distinction in this respect between a

spiritual and an eleemosynary foundation (d). But it

is otherwise if, from any cause, the visitatorial power is

suspended (e); or where a claim made by the person
who is visitor is itself the subject-matter of the com-

plaint (/).

[^ 237 J ^"The Court will not interfere with the de-

cision of a visitor on any matter within his jurisdiction;

provided he acts judicially, and the party accused is

given a hearing (g). But the Court will compel him
to form some judgment, though it will not oblige him
to go into the merits; for it is sufficient if he decide

that the appeal is too late
(/i).

A mandamus to an inn of court to admit to the de-

gree of barrister was refused, on the ground that the

ancient and usual method of redress was by appeal to

the judges (**).

surance Co., 1 D. & R. 510. Se
4
e also per Lawrence, J., in R. t>.

Whitstable, 7 East, 356.

(z) R. v. Pitt, 10 A. & E. 272.

(a) In the case of eleemosynary private lay foundations, if no

special visitor is appointed by the founder, the right of visitation

is in his heirs; in default of heirs of the founder, it devolves on
the sovereign, to be exercised by the great seal (R. v. Catherine's

Hall, 4 T. R. 332; 2 Show. 170, note (c), and per Holt, C. J., in

Parkinson's case, 1 Show. 74). If the foundation is ecclesiasti-

cal, and no special visitor is appointed, the right of visitation is

in the bishop of the diocese (per Holt, C.J., 1 Show. 74, 252.

See also per curiam in R. v. Blythe, 5 Mod. 404; and per Holt,

C.J., Philips v. Bury, 2 T. R. 352).

(6) R. v. Apleford, 2 Keb. 861, 864; R. v. Patrick, 2 Keb. 65,

164, 259; Walker's case, Cas. t. Hard. 212; R. v. St. Catharine's

Hall, 4 T. R. 233; Parkinson's case, 3 Mod. 265; Robert's case;
referred to in R. v. Alsop, 2 Show. 170; R. r. Conyngham, 1 D.
& R. 529. Cf. R. . E. I. Co., 4 M. & S. 279.

(c) R. r. Chester, 15 Q. B. 513.

(d) Id. 520.

(e) R. v. Chester, 2 Str. 797; R. v. St. Catherine's Hall, 4 T.

R. 233.

(/) See R. v. Ely, 2 T. R. 290.

(g) See per Ashurst, J., in R. v. Ely, 2 T. R. 336;
Kenyon, R. v. Cambridge, 6 T. R. 104.

(h) See R. v. Lincoln, 2 T. R. 338, note (a); R. v. Worcester, 4

M. & S. 415; R. v. Hertford College, L. R. 3 Q. B. D. 693.

(i) R. v. Gray's Inn, 1 Doug. 353. See as to admission to an
Inn of Court, R. v. Lincoln's Inn, 4 B. & C. 855. Aa to the case
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The Court dealt similarly with an application for a

mandamus to overseers to produce for inspection the

warrant by which they were appointed; the objection to

the appointment, grounded on want of qualification for

the office, being one which could be brought on appeal
to the sessions (k).

So where quarter sessions, after refusing to hear an

appeal, granted a case for the opinion of the superior
Co art, which was a sufficient remedy (Z); also where
there was an appeal to quarter sessions from the refusal

of a license by justices (m). So also in case of a re-

fusal to insert persons on the list of ratepayers, there

being a remedy by appeal (n).

Remedy in one's own hands. A mandamus to compel
landowners in the Bedford Level to amend and heighten
certain banks within the level was refused, because the

conservators within the level had, under 15 Car. 2, c.

17, s. 5, the authority of commissioners of sewers, and
could enforce the doing of the repairs; so that they
had the remedy in their own hands (o).
Where a sexton claimed a mandamus to compel the

executrix *^-of the late sexton to deliver up [^ 238]
the keys of the church, the application was refused, as

the applicant could get new keys; the keys of a church
not being like an emblem or muniment of office (p).
A mandamus to compel overseers to furnish particu-

lars of their accounts to the auditor was refused, on
the ground that the auditor had the remedy in his own
hands of disallowing all items of which particulars
were not supplied (q).

So also where a person, by withholding the fees de-

manded, may compel the holder of an office to bring an
action for their recovery, in which the point intended
to be raised by a mandamus may be determined (r).

Where, however, a railway company, in the perform-
ance of a statutory duty, was constructing a railway

bridge over a river, but not of the height above the

of a proctor, where an appeal lay to the Archbishop of Canter-

bury, see Lee v. Oxenden, 3 Salk. 230.

(k) R. v. Harrison, 16 L. J. M. C. 33. See as to error, Ex parte

Morgan, 2 Chitt. 250.

(0 R. v. West Riding, 1 A. & E. 606.

(m) R. v. Smith, L. R. 8 Q. B. 146. For the peculiar ground
on which R. v. Dodson, 7 E. & B. 315, was decided, see per Lord

Campbell, C.J., at p. 319.

(n) R. . Weobly, 2 Str. 1259. Cf. Anon., 2 Barn. 426.

(o) R. v. Gamble, 11 A. & E. 69.

(p) Anon., 2 Chitt. 255.

If)
R. t>. Halifax. 10 L. J. M. C. 81.

,

(r) R. v. Stoke Damarel, 5 A. & E. 584.

17 INFORMATION.
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water required by statute, the owner of adjoining lands
obtained a mandamus to compel the company to con-

struct it of the proper height, though the act empow-
ered him in such a case to build the bridge himself at

the expense of the company (s); Patteson, J., saying
it would be very hard if a party were .confined to the

remedy of pulling down the bridge and building up a

new one.

Indictment. If ah indictment would adequately
furnish the relief sought, a mandamus will not be

granted; but when an indictment will be so regarded
is not very clear from the cases (u).
A mandamus was refused to compel a county treas-

urer to pay over to the keeper of the common gaol an
allowance granted to him by quarter sessions, as there

was a remedy by indictment against the treasurer for

his refusal to obey the order of sessions; Lord Kenyon,
C. J., being further of opinion that, though the Court
would compel justices to make a proper order, it would
be descending too low to grant a mandamus to inferior

officers to obey that order (x).

[ -^ 239] -^ Where the treasurer of a county refused

to pay the expenses of a witness in a case of felony,

pursuant to an order of borough sessions, under 58

Geo. 3, c. 70, the Court refused a mandamus, on the

ground that there was a remedy by indictment (y).
On the same ground, in R. v. Jeyes (z), a mandamus

was refused to compel the treasurer of a district to pay
the expenses of a prosecution, in obedience to the order

of the Court of assize under 7 Geo. 4 c. 64, B. 23.

In the last-mentioned case Lord Denman, C.J., said:
" We are not to carry the remedy by mandamus so far

as to issue the writ wherever an officer has neglected
his duty : this Court ought not to be called upon in

every case of that kind. Even if an indictment be an

imperfect remedy it Is some remedy : we must suppose
that a respectable party, if convicted, will perform the

duty ; and, if he did not, the Court would take some step
which would enforce it. In one respect an indictment is

(s) R. v. Norwich and Brandon Railway Co., 3 D. & L. 385.

(M) See R. v. Commissioners of Dean Enclosure, 2 M. & S. 85,
and R. v. Severn and Wye Railway Co., 2 B. & Aid. 646, 650.

(.r) R. v. Bristow, 6 T.~R. 168. Contrast with this language of

Lord Kenyon that of Coleridge, J., in R. r. Payn, cited post, p.

240.

(y) R. v. Surrey, 1 Chitt. 650. See R. r. Johnson, 4 M. & S.

515, where a county treasurer was indicted for a similar refusal ;

and R. r. Robinson, 2 Burr. 799.

(z) 3 A. & E. 416.
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a more efficacious remedy than a mandamus
; for, if a

party has neglected his duty from corrupt motives (and

partiality would be a corrupt motive), an indictment
would not only be an indirect means of obtaining the

money, but an effectual method of reaching the party
who had subjected himself to the criminal proceed-

ing "(a).
But in a later case, a mandamus was granted to com-

pel a borough treasurer to pay the costs of a prosecutor
and his witnesses, pursuant to an order of a judge of

assize (6).
The defendant in R. v. Jeyes was the servant of the

magistrates ;
and the Court refused to place itself in

the situation of the magistrates to make their officer

perform his duty (c).

If, however, both the magistrates and their officer

leave a public duty unperformed, the Court will not re-

fuse a mandamus.

Thus, where a county treasurer's accounts, having
been passed by the justices, were not, as provided by
12 Geo. 2, c. 29, s. 7, deposited with the clerk of the

peace, who was to keep them among the records of

the county,
" My only doubt," said Coleridge, J. (d)

^"was whether mandamus be the proper [-^f 240]
remedy. The result of the cases cited appears to be

merely this: that where we find a public officer, who ha&
received an order from his masters or any competent
authority, and who, upon disobeying that order will

be liable to indictment, we do not proceed by man-
damus : the Court leaves the case to the ordinary rem-

edies, not because the party is too low, but because he
has received an order from competent authority. Here
the magistrates have issued no order, and this distin-

guishes the case from R. v. Bristow and R. v. Jeyes ;

in one in which there was an order by the magistrates,
and in the other an order by the judge of assize. Then
the question with me was whether the first step should
ha^e been for this Court to issue an order on the mag-
istrates to compel them to make an order, disobedience
to which might be the subject of an indictment." In
the end the Court granted a mandamus to the treasurer
to deposit the book of accounts.

() M. 420.

(l) R. v. Oswestry, 12 Q. B. 239; and see R. . Clark, 5 Q. B.
887.

(c) Per Lord Denman in R. v. Payn, 6 A. & E. 400. See also
Ex parte Downton, 8 E. & B. 856.

(d) R. v. Payn, 6 A. & E. 401.
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And if the Court sees that the ministerial officer,

whose refusal to act might be punished by indictment
at the hands of his superiors, is only a nominal party
put forward by those superiors, a mandamus will not be
refused (e).
Where a dock company, authorized by Act of Par-

liament to make and maintain a new course or channel
for a river, omitted to repair certain banks which were
broken down, a mandamus was granted commanding
the company to repair and maintain the said banks (/).
In answer to the objection that the company were liable

to an indictment for their omission, Lord Denman de-

livering the judgment of the Court, said :

" Those who
obtain an Act of Parliament for executing great public
works are bound to fulfil all the duties thereby thrown

upon them, and may be called upon by this Court so to do.

If this breach of contract causes a public nuisance also,

that cannot dispense with the necessity of a specific

performance of the obligation contracted by them" (g).
In an old case Holt, C.J., is reported to have said

that a mandamus lay to remove a nuisance, as a bow-

ling-green (h).

[ ^f 241 -^ There is a class of cases in which an in-

dictment is the only resource, viz.
;
where the injury to

be remedied is one sustained by all the Queen's subjects
in common (').

A mandamus has also been refused where the matter

matter can be was one more proper for the decision of an ecclesiasti-

more appro- caj tribunal, e.g., in a case of refusal to bury a parish-
ioner in the parish churchyard in a particular man-
ner (&). If the clergymen had refused altogether to

bury the corpse, the Court would have compelled him (/).

Where

priately
dealt with
elsewhere.

(e) E. r. Wood Ditton, 18 L. J. M. C. 218.

(/) R. v. Bristol Dock Co., 2 Q. B. 64.

(g) Id. 70.

(A) R. v. St. John's Coll., Camb., Comb. 282. In the fuller

report, 4 Mod. 233, this does not appear, but it is urged in the

argument, p. 237, referring to the curious case of Jacob Hall, 1

Mod. 76, who, upon complaint that he had erected a stage at

Charing Cross for rope-dancing, was sent for into Court, where
some of the inhabitants being present said that it did occasion

broils and fightings, &c. Hale, C.J., told Hall that he under-
stood it was a nuisance to the parish, and that in the 8th Chas.

1st, Noy came into court and prayed a writ to prohibit a bowling
alley near St. Dunstan's Church, and had it.

(t) R. v. Bristol Dock Co.. 12 East, 429.

(*) R. v. Coleridge, 1 Chitt, 588; Ex parte Blackmore, 1 B. &
Ad. 122. See also R. v. Thetford, 5 T. R. 364. See and distin-

guish R. v. St. Margaret's, Leicester, 8 A. & E. 889.

(I) See per Bayley and Littledale, JJ., Ex parte Blackmore, 1

B. & Ad., 123, and. per Abbott, C.J., R. v. Coleridge, 1 Chitt. 597.
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A mandamus to Doctors' Commons to restore a proctor
who had been removed was refused, because the matter
was merely spiritual, and the Queen's Bench could not

take notice of it or correct errors in the proceedings of

spiritual courts, in cases where they had a proper juris-
diction: further, the deprivation being a judicial act

could only be avoided by appeal (m),
A mandamus to compel the grant of administration

to the applicant was denied, nn the ground that the mat-

ter was contestable in the spiritual court, to which ap-

plication should have been made (n).

Though the Court would, if necessary, have ordered

church wardens to assemble and inquire whether a
church rate should be made, it would not interfere by
mandamus to compel them to make a rate; such being
a matter properly of ecclesiastical cognizance (o).
Where the same question which would be raised by a Where

mandamus was actually being litigated in another court matter

of competent jurisdiction, the Court refused a manda- litigated

mus; as in the case of an + application for a [^ 242]
elsewhere- -

mandamus to the judge of the prerogative court of Can-

terbury to grant probate of a will, as to the validity of

which a suit was at the time pending in the spiritual
court (jp); and in a case where a mandamus was sought
to compel the granting of administration to a next of

kin, where the existence or non-existence of a will was

being litigated in the same court (q); and in a case

similar to the last-mentioned, where the judgment
against a will was under appeal (r).
But the rule on this point is not inflexible. Thus in

one case the Court, induced by a variety of considera-

tions, granted a mandamus to compel the mayor and

capital burgesses (eight in number) of a corporation to

fill up two vacancies caused by the death of two of the

capital burgesses, though there was depending at the

time a quo warranto information questioning the title

of the mayor (s) : the prosecutor did not appear to be
the same in both cases; the quo warranto proceeding
might, for aught that appeared, be merely collusive, and
for the purpose of delaying the proceeding by manda-

mus; great inconvenience might result from the num-

(m) Lee v. Oxenden, 3 Salk. 230.

(n) Blackborough v. Davis, 1 Salk. 38.

(o) R. v. St. Margarets. 4 M. & S. 250.

(p) R. v. Hay, 4 Burr. 2295. See also R. v. Wheeler, Cas. temp.
Hard. 99.

(q) Anon., 5 Mod. 374.

(r) Steward v. Eddy, 7 Mod. 143.

() R. v. Grampound, 6 T. R. 301.
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Where other

remedy is

not so

effectual.

ber of capital burgesses being reduced too low; and if

the mayor's title turned out to be good, then the elec-

tions ordered would be good also, whilst if it turned oat
otherwise the persons elected under themandamus might
disclaim (t).
And where a mandamus had been granted to the com-

missary of a consistorial court to swear in certain per-
sons named, as church-wardens, a return that there were
two causes pending before himself to try the validity of

the election of the persons named was held a bad re-

turn (u).
The existence of another remedy, where that remedy

is not so effectual and convenient as a mandamus, will

not be a sufficient ground for refusing the manda-
mus (x).

I -jc 243 ] ^ Thus where a railway had been laid

down in pursuance of an Act of Parliament which pro-
vided that the public should have the beneficial enjoy-
ment of it, and the railway company afterwards took

it up, the Court (in _R. v. Severn and Wye Railway
Co. (y) ) granted a mandamus to reinstate and lay down
the railway again. Abbott, C. J., said: " I have enter-

tained considerable doubts during the discussion

whether the Court ought to grant a mandamus to com-

pel the doing of an act, the omission to do which may
be prosecuted by indictment. I am not, however, satis -

fied by the authorities cited in the course of the argu-
ment, that there is no reasonable ground for that doubt.

If an indictment had been a remedy equally convenient,
beneficial and effectual as a mandamus, I should have
been of opinion that we ought not to grant the manda-

mus; but I think it is perfectly clear that an indictment

is not such a remedy ;
for a corporation cannot be com-

pelled by indictment to reinstate the road. The Court

(t) And in R. v. Corporation of Bedford Level, 6 East, 367, Law-
rence, J., said : "I do not know that it is a universal rule that

where such an information [quo warranto] lies, the Court will in

no case grant a mandamus. There may, I conceive, be occasions

where the latter might be deemed the more proper remedy."
() E. v. Harris, 3 Burr. 1420.

(x) Some cases were referred to, arguendo, in R. v. Bishop of

Chester (1 T. R. 399), in which the Court granted a mandamus
though the party had another special legal remedy, such as an
assize for office

; but, as observed by Buller, J. (p. 404), that rem-

edy had become obsolete, and the offices were in general created

by letters patent ;
and it was peculiarly the duty of the Court of

Queen's Bench to see that the powers created by the king's char-

ters were properly exercised.

(y) 2 B. & Aid. 646. See R. v. Rathmines Commissioners, 16

IT. C. L. Rep. (N. S.) 532.
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may, indeed, in case of conviction, impose a fine, and
that fine may be levied by distress

;
but the corporation

may submit to the payment of the fine and refuse to

reinstate the road; and at all events a considerable de-

lay may take place
"

(z).

A similar opinion had previously been expressed by
Lord Ellenborough in R. v. Commissioners of Dean En-
closure (a), on an application to compel the Commis-
sioners to obey an order of sessions to set out a road as

a public road.

But it seems that this doctrine will not be extended.

"I believe," said Lord Denman, C.J., in a later case (6),

"it is generally thought ^ that the decision [ ^ 244 ]

in R. v. The Severn and Wye Railway Co. went quite
far enough."

According to the same learned judge, in another
case (c). the doctrine will only apply where the other

remedy is not in its nature so complete as a mandamus,
without reference to any circumstances peculiar to the

case in which it is to be applied. Therefore a manda-
mus was refused to compel a company, which appeared
to have no assets, to pay the amount of debt and costs

recovered against it in an action.
" For this," said

Lord Denman, C.J., "an execution by fi. fa. is a per-
fect remedy in its nature; and, if we were to issue the

writ because in this particular case there are no corpora-
tion chattels seizable, it would be difficult on principle
to refuse to issue it in any case where the sheriff should
return nulla bona, whether the writ had issued against
a corporation or an individual

;
for in principle there is

no distinction between the two" (d).

However, where the Court of Arches had wrongfully
refused to entertain an appeal from a sentence by the

bishop under the Church Discipline Act, 3 & 4 Viet. c.

86, the Court issued a mandamus to the judge of that

Court, notwithstanding that an appeal from his refusal

lay to the Privy Council; as the Privy Council would

(z) 2 B. & Aid., 650. Cf. the answer gived by Lord Denman,
C.J., in R. . Eastern Counties Railway Co., 10 A. & E. 565, 566,
to the objection that the prosecutor had a remedy by indictment
for disobedience to an Act of Parliament: "This argument ap-
pears to prove too much; as it would prevent the Court from act-

ing in all cases where an Act of Parliament is contravened. Be-

sides, the indictment does not compel the performance, but only
punishes the neglect of duty." See also R. v. Nottingham Old
Water Works, 6 A & E. 355.

(a) 2 M. & S. 85.

(6) R. v. Gamble, 11 A. & E. 72.

(c) R. v. Victoria Park Co., 1 Q. B. 291.

(d) Ib.
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not remit the case to the Arches Court, but decide it it-

self as a court of appeal, and so the appellant would
lose the benefit which the Legislature intended he
should enjoy by the intermediate appeal to the Arches
Court (e).

Cumulative The existence of another remedy is sometimes re-

remedy, garded as merely cumulative, in which case it will be
no bar to the granting of a mandamus, e.g., where a
statute gave a right to parishioners to inspect the ac-

counts of the churchwardens and overseers of the poor,
and imposed a penalty for wrongfully refusing inspec-
tion (/).
The existence of a right to pull down an accom-

modation work which a railway company was not erect-

ing in the manner required by Act of Parliament, and
to erect a proper one at the expense of the company,
was not considered a sufficient ground for refusing a
mandamus to the company (g).

[ -jc 245] -jf The Court has also sometimes granted a

mandamus to compel the performance of a duty, which
could be efficiently enforced by another method, where
that other method would operate harshly or punish the
innocent equally with the guilty.
On this ground a mandamus was granted to compel

the warden and fellows of a college at Oxford to affix

the common seal of the college to the answer of the

principal officers of the college to a bill filed in Chan-

cery against the warden, fellows, and scholars
;
the mode

of compulsion in Chancery then being by sequestration
of the whole property of the college; a mode of proceed-

ing that would punish the corporation at large, when

only a part of it was in fault (h).

Where But if there be any other unobjectionable mode of

mandamus effectually enforcing the legal right, a mandamus will

unnecessary. not be granted.
For this reason a mandamus will not be granted to

enforce a judgment of an inferior tribunal, which that

tribunal can itself enforce (i).

On the same ground the Court has refused a manda-
mus to compel an inferior ministerial officer to perform
a duty connected with his office, where he is subordi-

(e) E. t-. Dodson, 7 E. & B. 319.

(/) E. f. Clear, 7 D & R. 393
;
4 B. & C. 899. See also E. r.

Everet, Cas. temp. Hard. 261.

(g) E. r. Norwich Eailway Co., 3 D. & L. 385.

(A) E. r. Windham, 1 Cowp. 377. A mandamus has also been
refused where it would operate harshly. See E. t. Paddington,
9B. &C. 460.

(t) See Dr. Walker's case, Cas. temp. Hard. 212.
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nate to some other authority which has power to compel
performance and to punish for neglect or refusal. Thus
it was refused in the case of a county treasurer,
to compel him to pay money in obedience to an order of

quarter sessions (A;).

In one case a mandamus was refused to compel the

lord of a manor to admit a copyholder who claimed by
descent, as the applicant had as complete a title with-

out admittance as with it against all the world but the

lord (Z); but in later cases mandamuses have frequently
been granted for this purpose (ra).
Where a town council had wrongfully removed an

alderman and -^ at their next meeting form- [ ^ 246]

ally rescinded their previous resolution, a mandamus to

restore him was refused, as there remained no substan-

tial wrong to remedy (n).
3. The Court will not grant a mandamus unless con- Mandamus

vinced that it will be practically effective to secure the must be

object aimed at (o). practically

In K. v. Bishop of London (p) one ground of refusing J^^^eob-
a mandamus to compel the bishop to licence a lecturer

j ect aimed at.

in a parish church was, that it would have been nuga-
tory to grant it, the lecturer not having obtained the

consent of the rector, who had a right to refuse the use

of the pulpit notwithstanding any licence the bishop
might grant (q).

Where by a rule of a savings' bank no deposit could

be claimed after the expiration of seven years from the

death of the depositor, the Court refused a mandamus
to compel the trustees, after the lapse of that period, to

refer a dispute to arbitration, as the inquiry could have
no practical result (r).

Though in a proper case a mandamus might issue to

compel quarter sessions to state a case, yet if the case

when stated would come to nothing a mandamus will be

refused; e.g., where the only case which would have been

(k) R. v. Bristow, 6 T. R. 168
;
R. t>. Surrey, 2 Chitt. 650, ap-

proved in R. v. Jeyes, 3 A. & E. 416. See and distinguish R. r.

P:iyn, 6 A. & E. 392, 400. See the observations of the Court iu

Leigh's case, 3 Mod. 335
;
also Morley v. Stacker, 6 Mod. 83. But

see now the case of R. v. Oswestry, referred to ante, p. 239.

(0 R. v. Rennett, 2 T. R. 197.

(MI) Videpoftt, pp. 299, 300.

(n) R. v. Ryde, 28 L. T. (N.S.) 629.

(o) See per Eyre, J., R. v. Heathcote, 10 Mod. 55.

(p) 1 Wils. 11,

(q) See also R. v. Bishop of Exeter, 2 East, 461, and per Law-
rence, J., at p. 466.

(r) R. v. Northwich Bank, 9 A. & E., 729. See also R. v. Silli-

fant, 5 N. & M. 640.
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signed was one which would have excluded the point of

law relied on by the party demanding the case (s).
So where it was sought to put petty sessions in motion

in a case where the applicant could not in the result

have succeeded;
"
Ought we to grant the mandamus,"

asked Lord Denman,
"

if we see that the party will ulti-

mately fail?" (t).

Where a return by commissioners of sewers to a man-
damus to make a rate, shewed that there was not suffi-

cient time to make the rate, owing to the expiration of

the commission a few days after the mandamus had been
served on them, the Court refused to grant a peremp-
tory mandamus, as there was no power in anybody to

execute it (u).

[ -jf 247 ] *j^- So where a corporate officer was removed
in an informal manner the Court, in the exercise of its

discretion, refused a peremptory mandamus, the only
effect of which would be to compel the corporation to

restore an officer whom (under the circumstances of

the case) they might immediately remove in a more
formal manner (x).
Where a mandamus to compel obedience to an order

of the Board of Trade, directing a railway company to

make a bridge for carrying a turnpike road over their

line, was asked for against a company without funds,
which had exhausted all its powers of raising money in

making the line, and (the undertaking proving a fail-

ure) had leased it in perpetuity to another company
who took all the profits of the line, the Court refused a

mandamus which, under the circumstances, there were
no means of enforcing (y).
A mandamus to a railway company to complete their

line had been refused in a previous case, where the

powers conferred by the Act had expired before the

writ of mandamus was applied for, and where, conse-

quently, the company was no longer able to do what
was asked for (z).

Mere inability to obey the writ has not, however, been
in all cases considered a sufficient reason for refusing it.

" We have had frequent occasion to observe," said Lord

Denman, C. J., in one case (a),
" that we consider such

() R. v. Pembrokeshire, 2 B. & Ad. 391.

(t) R. v. Bateman, 4 B. & Ad. 553.

() R. v. Commissioners of Sewers, 2 Sir. 763.

(*) R v. Griffiths, 5 B. & Aid. 731 ; R. v. Axbridge, 2 Cowp.
523; R. v. Mayor, &c., of London, 2 T. R. 177.

(y) Re Bristol, &c., Railway Co., L. R. 3 Q. B. D. 10.

(z) R. v. London and North Western Railway Co., 6 Ry. Cas. 634.

(a) R. v. Birmingham, &c., Co., 2 Q. B. 61.
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an excuse inadmissible." But, in this case (as pointed
out by Lord Campbell in a later one (&)), the notice to

do the act had been given as early as possible, and the

act to be done was merely to restore a turnpike road to

its former width, which apparently required no purchase
of land either voluntarily or compulsorily.

If it is not clear that the writ will be inoperative, it

will not be refused in a proper case (c).

4. The Court, before it will grant a mandamus, must Demand and
be convinced that there has been a demand made, by a refusal,

party having a right to make it, for the performance of

the duty sought to be enforced, and *jf a re- [^ 248 ]

fusal to perform it by the party against whom the ap-

plication is made (d).
And where the duty may be performed by either of

two individuals, it must be shewn that there has been
a refusal on the part of each (e).

The parties entitled to have works done, or done in a

particular manner by a railway or other company under
their Act, ought, before applying for a mandamus, to

point out the particulars in which the Act has not been

complied with, and claim performance; and a complaint
made during the progress of the works will not relieve

from the necessity of specifically demanding a proper
compliance with the statute, after the work is com-

pleted (/).
Where a railroad company, on being called on to per-

form certain duties imposed by statute, wrote by their

solicitors expressing a willingness to do some of them,
but, as to the rest, stating that they were instructed to

accept service of any process which might be brought
against them, this was considered by Patteson, J., a

sufficient refusal as to the latter (g).

But where the company answered a like application

by requiring an indemnity before they would do the

works, this was considered not to be such a refusal as

to furnish ground for a mandamus : the answer of the

company should have been followed by a direct applica-

(5) R. v. London and North Western Railway Co., ubi supra.

(c) See R. . Bridgman, 15 L. J. M. C. 44.

(d) See Anon., Lofft, 148; R. v. Bristol Railway Co., 4 Q. B.

162; R. v. Frost, 8 A. & E. 822; R. v. Brecknock Canal Naviga-
tion, 3 A. & E. 217; R. v. Stoke Damarel, 5 A. & E. 584; R. v.

Wilts and Berks Canal Navigation, 3 A. & E. 477; R. v. Priors

Ditton Inclosure Commissioners, 4 Jur. 193; R. v. Trustees of
Cheadle Highway, 7 Jur. 373; Ex parie Winfield, 3 A. & E. 614.

(e}
R. v. Bishop of London, 13 East, 419.

(/) R. v. Bristol Railway Co., 4 Q. B. 170-172,
(fir) R. v. Norwich, &c., Railway Co., 3 D. & L. 385.
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tion, or a request for a direct answer, with an intima-

tion that their declining to give it would' be considered

a refusal (h).
"It is not, indeed," as observed by Lord Denman (i),

"necessary that the word 'refuse,' or any equivalent to

it, should be used; but there should be enough to shew
that the party withholds compliance, and distinctly
determines not to do what is required. The ques-
tion is, as in a case lately before us respecting payment
[*249] of * taxes (R. v. Ford, 2 A. & E. 588),
whether the party had done what the Court distinctly
sees to be equivalent to a refusal "

(&).

Where inspection of the books of accounts of road

trustees was offered as a matter of favour and not of

right, Lord Denman doubted whether there could be

said to have been a refusal : if it were important to

assert the right, the person applying might have said

that he accepted the liberty of inspection as a right,
not as a favour

;
and if upon that the books had been

withheld, a mandamus might be applied for (I).

There may be a substantial refusal, though the de-

mand should also embrace, in the alternative some-

thing else which cannot rightly be demanded, where
such alternative may be rejected (m).
Whether there has been a refusal or not is to be col-

lected from the facts of each particular case.
" No

rule," says Lord Denman, ''can be laid down for de-

termining whether there has been a refusal or not
;

it

is a waste of time to cite former decisions on the sub-

ject, as if the want of some one circumstance which ex-

isted in a former case would decide this
"

(n).
It has been said, in an Irish case (o), and with rea-

son, that the demand should disclose a primd facie title

on the part of the person making it, which should be

reasonably vouched.
The American law makes a distinction between duties

(7t)
R. v. Brecknock Canal Co., 3 A & E. 223.

(i)
Id. 222.

(fc) See also R. v. Wilts Canal Co.. 8 Dowl. 623; R. r. Arch-
deacon of Middlesex, 3 A. & E. 615; R. v. Hackney District, L.

R. 8 Q. B. 528.

(1) R. v. Northleach Roads, 5 B. & Ad. 982.

(m) R. v. St. Margaret's, Leicester, 8 A. & E. 889.

(n) R. v. Conservators of Thames and Isis. 8 A. & E. 904; cf.

R. v. Hertford College, L. R. 3 Q. B. D. 693; R. v. East India

Co., 4 B. & Ad. 530; R. v. Archdeacon of Middlesex, 3 A. & E.

617; R. v. Birmingham Canal Co., 2 W. & Bl. 708; cf. Irving v.

Askew, 20 L. T. N. S. 584; and^er Blackburn, J., R. v. Allen,
L. R. 8 Q. B. 76.

(o) R. v. Inspectors of Irish Fisheries, 10 Ir. R. C. L. 215.
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of a private nature and those which affect the public
at large. In the former class of cases a demand and
refusal are a condition precedent to relief by man-
damus. In cases of the latter kind, there being no one

specially empowered to demand performance of the duty,
a literal demand and refusal are unnecessary; the law

itself standing in lieu of a demand, and the omission

to perform the required duty in place of a refusal (p).

^ 5. A mandamus is always granted to com- [^- 250] Granted

pel the performance of some duty which has not been only to corn-

done. It never had the effect of the old writ de non P?1 the doing
. , / \ of something.molestando (q).

It is not granted to undo an act already done. The
Court will not allow the validity of the act done to be

tried in this way.
" We grant it," said Lord Camp-

bell,
" when that has not been donewhich a statute orders

to be done
;
but not for the purpose of undoing what

has been done" (r).
On this ground a mandamus was refused to compel

a company to take off the company's seal from the reg-
ister of shareholders (s).
The Court has always refused to allow an application

for a mandamus to be made the occasion or excuse for

obtaining the opinion of the Court on some doubtful

question of law.

In a case (t) where the object of the application was
to get the Court to construe a section of an Act of

Parliament, the argument was stopped. Lord Denman,
C. J., saying :

" It now appears that there is no ques-
tion at present bond fide in contest between these par-
ties. When there is a doubt as to the mode of proceed-

ing under an Act of Parliament, the parties must act

on their own responsibility, and not come and ask ad-

vice from the Court, which is not bound to give them

directions, before a matter is properly ripe for a judi-
cial determination. On this ground the Court must
now decline giving any opinion on the Act."

6. The application for a mandamus must be made in
Effect of

proper time. delay in

applying for

(p) See High's Extraordinary Remedies, pp. 17, 18, and the mandamus.
cases there cited.

(q) Per cur. Peat's case, 6 Mod. 229. In a case, temp. Car. 2,
the Archdeacon of Rochester obtained a mandamus to exempt
him from being expenditor to commissioners of sewers, being a
secular office and inferior to his degree, Lee or Warner's case, 2
Keb. 693.

(r) Exparte Nash, 15 Q. B. 95.

(s) Ib.

(t) R, v. Blackwell Railway, Dowl. 558.
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Application
premature.

Motives.

The Court will refuse a mandamus where there has
been unreasonable delay in applying for it.

On this ground a mandamus was refused to compel
a canal company to enrol, as required by their Act, the

contracts, &c., relating to land compulsorily taken from
the applicant, where it appeared that the company had
been in undisturbed possession of the land in question
for sixty-five years (u).
An application, in 1813, to compel a canal company

[ -fa 251] to proceed *fa to an assessment of the value

of land taken by them in 1799 was also held too

late (x).
An application against a railway company, to compel

completion of their line, was held too late after the

powers given by their Act had expired (y).

The Court dealt in like fashion with an application

against road trustees to make a new piece of road in

obedience to a local Act, where the application was
made twelve years after the passing of the Act and
seven years after the expiration of compulsory powers;
the trustees having done nothing whatever in execution

of the powers conferred (z}.
The application may also be made too soon: e.g.,

when made against a railway company to compel them
to assess compensation for injury to land, where their

works are not yet complete, and the whole injury likely
to be caused may not yet have been done (a).
An application for a mandamus to proceed to a new

election, after judgment of ouster, was held to be made
too soon where the judgment of ouster had not actu-

ally been signed (6).
7. The Court must be satisfied as to the motives of

the applicant for a mandamus.

Though the applicant may have a strict legal right,
the Court will not use its discretionary power for the

purpose of enabling him to assert it, when not con-

vinced of the propriety of his motives.

The purchaser of certain shares in an abandoned

(u) R. v. Leeds to Liverpool Navigation 11 A. & E. 316.

(*) R. v. Stainforth and Keadby Canal Co., 1 M. & S. 32. See
also R. v. Cockermouth Commissioners, 1 B. & Ad. 378.

(y) R. v. London and North Western Railway Co., 6 Ry. Cas.

634.

(z) R. v. Rochdale and Halifax Road Trustees, 12 Q. B. 448.

See also R. . Lancashire, 12 East, 366; R. v. Fowey, 2 B. & C.

593; Ex parte Scott, 8 Dowl. 328; see and distinguish R. v. Dept-
ford Pier Co., 8 A. & E. 910.

(a) Ex parte, Parkes, 9 Dowl. 614. See also R. v. Paddington
Vestry, 9 B. & C. 461.

(6) R. v. West Looe, Burr. 1386.
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railway company was refused a mandamus to compel
the registration of transfer, where it appeared that he
was not proceeding bond fide for the purpose of becom-

ing a shareholder, and that he had no public interest

in the concern before he became a shareholder (c).

(c) E. v. Liverpool, &c., Railway Co., 21 L. J. Q. B. 284.
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NATURE OF THE DUTIES ENFORCEABLE BY MAN-
DAMUS.
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General rule general rule applicable to the granting of a man-
damus was stated in an early case (a) by Lord Mans-
field as follows: " Where there is a right to execute

an office, perform a service, or exercise a franchise

(more especially if it be in a matter of public concern,
or attended with profit), and a person is kept out of

possession, or dispossessed of such right, and has no
other specific legal remedy, this Court ought to assist

by a mandamus. . . . The value of the matter or

the degree of its importance to the public policy is not

scrupiilously weighed. If there be a right and no other

specific remedy, this should not be denied" (b),

Imperious The public duty enforceable by mandamus, is, in the

duty. language of Abbott, C J. (c), "an imperious duty;"
\e., one as to which no liberty of choice, as to the per-
formance or non-per formance of it, is left with the offi-

cer or tribunal that has to discharge it.

[^K 253] -^ Where the words of a bye law of a cor-

poration were that "
it shall and may be lawful "

for the

corporation to admit to an office, it was held that no

(a) R. v. Barker, 3 Burr. 1266. 1267.

(b) See also R. v. Cambridge, 3 Burr. 1659.

(c) R. v. Fowey, 2 B. & C. 591; 4 D. & R. 132.
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duty was imposed which could be enforced by manda-
mus (d). And the same was held where like words
were used in an Inclosure Act (e). Also where similar

words empowered justices to issue a distress warrant
under certain circumstances (/), and a bishop to issue

a commission of inquiry under the Church Discipline
Act of 3 & 4 Viet. c. 86 (g). So also with respect to

an Act providing that "
it shall and may be lawful" for

quarter sessions to order bridges or roads to be wid-

ened and improved (h).
The same was held with reference to sect. 28 of 41

& 42 Viet. c. 77, which provides that "the mayor, alder-

men and commons in the city of London, and the Met-

ropolitan Board of Works in the metropolis exclusive

of the city of London, and the council of any borough
which has a separate Court of quarter sessions, and the

county authority of any county may, on the application of

the owner of any locomotive exceeding nine feet in width
or fourteen tons in weight, authorize such locomotive
to be used on any turnpike road or highway, &c." (i).
Where the obligatory duty is to do either of two

things, a mandamus will not be granted to compel the

doing of one of them unless it can be shewn that the

other cannot be done (k).
As to the distinction between a power given by stat-

ute to do a particular work and a command to execute

it, see R. v. Birmingham Canal Navigation (Z).

Wherever sessions have a discretion and exercise it

in a matter properly belonging to their jurisdiction, it

is an invariable rule that the High Court will not inter-

fere (ra).
So as to the exercise of a discretion vested in any

other person or body (n).

jt The duty of a vestry under the Metro- [ ^ 254]
politan Local Management Act to make, without unrea-
sonable delay, the requisite sewers and drainage works
is imperative (on the approval of the Metropolitan
Board of Works being obtained); but they have a dis-

(d) R. v. Eye, 1 B. & C. R5
;
R. v. West Looe, 5 D. & R. 414.

(e) R. v. Flockwold. 2 Chitt. 251.

(f) R. i>. Hughes. 3 A. & E. 425.

(ff) R. r. Bishop of Chichester, 2 E. & E. 209.

(h) Re Newport Bridge, 2 E. & E, 377.

(i) In the matter of an Application, &c., Times, 28 April, 1887.

(k) R. i. South Eastern Railway Co., 4 H. L. Cas. 471.

(0 2 W. Bl. 708
;
and see Re Howard, 2 D. & L. 753

;
14 L. J.

Q. B. 113.

(m) Keeper Bayley, J., R. v. Norfolk, 1 D. & R. 74.

(n) See R. v. Kensington, 12 Q. B. 654.

18 INFORMATION.



274 MANDAMUS.

Meaning in

statutes in

permissive
words.

cretion as to where the works shall first be commenced,
having regard to the previous exigencies of particular

districts, and no one district is entitled to a mandamus
which would deprive the vestry of such discretion (o).
Where by the charter of a borough the mayor and

aldermen were to elect such and so many free burgesses
as they should think fit, it was considered not compe-
tent to the Court to grant a mandamus directing them
to elect any (p).

So where the words of a charter with reference to the

election of aldermen and common council were "eligere

possint" the Court refused a mandamus (q).

But the fact that the words of an Act of Parliament
are permissive only will not prevent a mandamus being
sometimes granted.
And mandamuses have been granted in many cases

where words of permission only were found in the char-

ters, e.g., to hold a local court for the determination of

civil suits, such being for the public benefit (r).

It has, indeed, been said (s) to have become an axiom
that "in public statutes words only directory, permis-

sory or enabling, may have a compulsory force, where
the thing to be done is for the public benefit or in ad-

vancement of public justice."
A judgment of the Queen's Bench Division delivered

by Cockburn, C.J. (<), went further and faid it down
as an established rule that where a statute authorizes

the doing of a thing for the sake of justice or the pub-
lic good, the word "may" means "shall."

[^ 255] *fa But the rule as thus stated was, in the

same case, unanimously condemned by all the members
of our highest appellate tribunal (u) ;

from whose judg-
ments the following extracts are taken:

Lord Cairns, C., said: "The words 'it shall be law-

ful ' are not equivocal. They are plain and unambig-
uous. They are words merely making that legal and

possible which there would otherwise be no right or

(o) R. v. St. Luke's Chelsea, 31 L. J. Q. B. 50.

(p) Seeder Holroyd, J., R. v. Fowey, 2 B. & C. 594.

(q) R. v. Chester, 1 M. & S. 101. There was also in this case

a long-continued usage opposed to the application.

(r) R. v. Havering-atte-Bower, 5 B. & A. 691
;
R. v. Mayor,

&c., of Wells, 4 D. 562
;
R. v. Mayor, &c., of Hastings, 1 D. & R.

148; R. v. Bailiffs, &c., of Eye, 2 D. & R. 175; R. v. Bailiffs,

&c., of Ilchester, 2 D. & R. 724.

(s) Per Coleridge, J., R. r. Tithe Commissioners, 14 Q. B. 474.

"To the rule thus guardedly expressed there is not, perhaps,
much to object" (per Lord Cairns, C., L. R. 5 App. Cas. 225).

(0 R. v. Bishop of Oxford, L. R. 4 Q. B. D. 258.

(u) Julius v. Bishop of Oxford, L. R. 5 App. Cas. 214.
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authority to do. They confer a faculty or power, and

they do not of themselves do more than confer a fac-

ulty or power. But there may be something in the

nature of the thing empowered to be done, something
in the object for which it is to be done, something in

the conditions under which it is to be done, something
in the title of the person or persons for whose benefit

the power is to be exercised, which may couple the

power with a duty, and make it the duty of the person
in whom the power is reposed to exercise that power
when called upon to do so. Whether the power is one

coupled with a duty such as I have described is a ques-
tion which, according to our system of law, speaking
generally, it falls to the Court of Queen's Bench to de-

cide, on an application for a mandamus. And the words,
'it shall be lawful,' being, according to their natural

meaning, permissive or enabling words only, it lies

upon those, as it seems to me, who contend that an ob-

ligation exists to exercise this power, to shew, in the

circumstances of the case, something which, according
to the principles I have mentioned, creates this obliga-
tion "

(x). After referring to the cases of Alderman
Blackwell (y), R. v. Barlow (z), R. V. Havering- atte-

Boiver (a), Macdougall v. Patterson (6), Morisse v.

Royal British Bank (c), and R. v. Titfie Commission-
ers (d), Lord Cairns added: "The cases to which
I have referred appear to decide nothing more

^ than this, that where a power is deposited [ ^- 256]
with a public officer for the purpose of being used for

the benefit of persons who are specifically pointed out,
and with regard to whom a definition is supplied by
the Legislature of the conditions upon which they are

entitled to call for its exercise, that power ought to be

exercised, and the Court will require it to be exer-

cised "
(e).

(x) Id. 222, 223.

(y) 1 Vern. 152
;
where the words of the statute being that the

Chancellor "may grant a commission" of bankruptcy, Lord
Keeper North held that he was bound to exercise the power for

the benefit of creditors.

(z) 2 Sulk, 609
;
an indictment on 14 Car. 2, c. 12, against

churchwardens for not making a rate to reimburse constables.

(a) 5 B. & Aid. 691.

(fcj
11 C. B. 755

;
a case as to the allowance of costs to a suc-

cessful plaintiff in a county court.

(c) 1 C. B. N. S. 67
;
as' to the right of a judgment creditor of

a joint stock bank to execution against a shareholder.

(d) 14 Q. B. 459
;
as to confirmation by the Tithe Commission-

ers of agreements for commutation of tithe.

(e) L. R. 5 App. Caa. 225.
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Lord Penzance, if the matter were to be decided by
previous definitions, would have preferred to the so-

called axiom above-mentioned, what was said by Jer-

vis, C. J., in R. v. York and North Midland Raihcay
Go. (/ ), that words such as "

it shall be lawful " were
to be understood as permissive only unless some "ab
surdity or injustice

" would follow from giving them
their natural meaning (g).
Lord Selborne added his opinion that the meaning

of such words is the same whether there is or is not a

duty or obligation to use the power which they confer,
and "

they are potential, and never in themselves sig-
nificant of any obligation. The question whether a

judge or a public officer to whom a power is given by
such words is bound to use it upon any particular oc-

casion, or in any particular manner, must be solved

aliunde ; and in general it is to be solved from the con-

text, from the particular provisions, or from the gen-
eral scope and object of the enactment conferring the

power" (h).

Difference be- In compelling the performance of a public duty by
tween an inferior office or tribunal the Coxirt will consider
judicial and

carefully whether the duty is of a judicial or of a merely
nnmstenal

ministerial character.

If the duty be of a judicial character a mandamus
will be granted only where there is a refusal to perform
it in any way; not where it is done in one way rather

than another, erroneously instead of properly. In other

words, the Court will only insist that the person who
is the judge shall act as such; but it will not dictate

in any way what his judgment should be.

If, however, the public act to be performed is of a

purely ministerial kind, the Court will by mandamus
compel the specific act to be done in the manner which
to it seems lawful.

The distinction is clearly put by Lord Hardwicke in

[ ^f 257] dealing ^ with an application for a man-
damus to a bishop to grant a licence to a person elected

usher of a free grammar school: ;: If the bishop here

acts judicially, a mandamus lies not to compel him to

grant a license, but only to determine the one way or

the other; as we often grant them to give sentence,

generally, without directing them what sentence to give;
so to give judgment in inferior Courts. But if he

acts ministerially, and it appears to us that the person

applying for the mandamus is qualified for the office

(/) 1 E. &B. 861. (g] L. R. 5 App. Cas. 230

(h) Id.'235. See also the judgment of Lord Blackburn, p. 241'

duty.
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he prays to be admitted to, then a mandamus goes re-

quiring his admission "
(i).

The opinion of the Court of Chancery that the duty
1

was ministerial only would not induce the Court of I

Queen's Bench to grant a mandamus, where it consider- i

ed the duty judicial (k).

The Court will not by mandamus order quarter ses-

sions to quash a rate; for quashing a rate is a judicial

act, and the Court will not by mandamus dictate the

judgment which another Court shall give (Z); nor will

it interfere with any exercise of a discretion vested in

the inferior tribunal, as, for example, in acceding to or

refusing an application for postponement (in).
So where a magistrate has heard a case and exercised

his discretion in either convicting or acquitting, the

Court will not by mandamus compel him to rehear the

case, or to return the proceedings which had taken place
before him (n).

So also with regard to an exercise of discretion in

disallowing a certain charge of a coroner (o).
If any duly constituted tribunal is the proper judge How far

of the matter in question, the High Court of Justice decision of

will not interfere by mandamus ; except, as already "\^
rior

stated, so far as may be necessary to put that tribunal be compelled
in motion. by man-

If
, however, there has been on the part of the proper damns,

tribunal -^ what, in the opinion of the Court, [ -^ 258]
amounts to a refusal to act, a mandamus to compel it

to do so will be granted, even in the case of private
charities (p).

A. good illustration of this distinction is afforded by
the case of R. v. The Deputies of the Freemen of Lei-

cester (q), where the election of two deputies A. and B.,

being disputed, the four days' notice required by statute

was served on A.'s wife; and evidence was given of its

(t) R. v. Bishop of Lichfield, 7 Mod. 218
;

cf. per Lord Ellen-

borough in K. v. Archbishop of Canterbury, 15 East, 139
; per

Best, J., in R. v. North Riding of Yorkshire, 2 B. & C. 291
;
and

per Liltledale, J., R. v. Middlesex, 9 A. & E. 546. See also R.
f. Lincoln, 2 T. R. 338, note (a).

(k) See Ex pnrte Cook, 2 E. & E. 586; R. v. Law, 7 E. & B. 366.

(/) See per Littledale and Coleridge, JJ., in R. v. Middlesex, 9
Ad. & E. 546.

(m) Ex parie Becke, 3 B. & Ad. 704; See also R. r. Norfolk. 1

D. & R. 74; R. r. Monmouthshire, 1 B. & Ad. 895; 3 Dowl. 306.

(n) Exparte B. & F. Patent Invention Co., 7 Dowl. 614.

(o) R. v. Justices of Kent, 11 East, 229.

(j) See R. r. Bishop of Worcester, 4 M. & S. 415; R. r. Lin-

coln, 2 T. R. 338, n. As to refusal, vide ante. pp. 248, 249.

(q) 15 Q. B. 671.
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having been served personally on B. The deputies,
who were the legal tribunal to determine the validity of

the election, having erroneously decided that the ser-

vice on A. should have been personal, and having also

held as a fact on the evidence that there had not been

personal service on B., refused to inquire into either

election. The Court held that, as regarded A.'s case,

there had been a refusal to exercise jurisdiction, and a

mandamus to compel the deputies to exercise it was

granted; but that, as regarded B.'s case, the deputies
had exercised their jurisdiction, and a mandamus was
refused.

Though the High Court may refer it to an inferior

court to consider what judgment it should pronounce,
it will not dictate by mandamus the judgment which
the inferior court should give (r). The Court may
send a mandamus to an inferior court to do its duty in

general terms, but not to do a particular thing (s). A
:

mandamus to sessions to hear and enter continuances

i is of the former kind, and is granted where the sessions

have declined to hear at all; it is not granted for the

purpose of prescribing to them in what manner they
shall direct their inquiry (t).

The same is true of the visitor of a college: all the

High Court can do is to put the visitor in motion
;

having done so it cannot review his decision (u), pro-
vided, that is, he has acted within his jurisdiction (cc),

and the accused party has had an opportunity of

[ ^ 259 ] ^ being heard (y). But it will, if necessary,

compel the visitor to hear and determine an appeal
which properly lies to him (z).
The High Court will not dictate the method of pro-

cedure to be pursued by the inferior court, or the form
in which evidence is to be given (a); provided the

essentials of justice are complied with, and a man has

not been condemned without an opportunity afforded

him of being heard either in person or by counsel (6).

But the ordinary tribunal may sometimes become in-

(r) Per Littledale, J., R. v. Middlesex, 9 A. E. 546.

(s) Per Patteson, J., R. v. Hewes, 3. A. & E. 732; cf. E. v.

Lincoln, 2 T. R. 338, note (a).

(t) Per Williams, J., 3 A. & E. 732.

(u) Per Coleridge, J., Ex parte Buller, 1 Jur. N. S. 709. See
the judgment of Holt, C. J., in Phillips v. Bury, 2 T. R. 351

et scq. ; R. v. Chester, 1 Wils. 206.

(x) See per Ashurst, J., R. v. Bishop of Ely, 2 T. R. 336.

(y) Per Lord Kenyon, R. v. Cambridge, 6 T. R. 104.

() R. v. Worcester, 4 M. & S*415.

(a) R. v. Ely, 5 T. R. 475.

(6) R. v. Archbishop of Canterbury, 1 E. & E. 545.
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capacitated to deal with the matter; as where the prin- Where exist-

ciple applies that no one can be a judge in his own enceofa

cause.
not^reveut

In a case of this kind a visitor cannot be such judge, wran̂ Of

ei

unless the founder expressly makes him so. Where a mandamus,

bishop who wa.s visitor of a college claimed a right,
on a vacancy of its mastership, to appoint not, as pro-
vided by the statutes of the college, one of the two

persons presented to him by the fellows, but a third

person nominated by himself, a mandamus was granted
to compel him to appoint one of the two presented by
the fellows (c). The existence of a visitor was held,
under the circumstances of the case, to be no objection
to the granting of the mandamus; as the visitor had an
interest and asserted a right, which was the very matter

complained of.

So where the visitor (a bishop) was also the head
of a college, a mandamus to admit a chaplain was di-

rected to him; as, the two offices being in the same

person, the visitatorial power must be considered as

temporarily suspended (d).
It was sought to extend this doctrine to a case where

the master of a grammar school, annexed to a cathe-

dral, had been removed by the dean and chapter for

publishing a pamphlet reflecting on the bishop as visi-

tor as well as on the dean and chapter; but the Court
refused to consider the bishop as having any interest

unfitting him to act as visitor; and, on the ground of

the existence of such visitor, refused a mandamus (e).
" Those who contend for the disqualification," said

Lord Campbell, "might just as well say that if the

master had been removed for a libel on the judges of

the Queen's Bench, we should for that reason have had
no jurisdiction" (/).

^ If the right of approving a fit and proper [^ 260] Exercise of

person for an office is vested in any particular individual discretionary

or tribunal, though the High Court of Justice will P W( ' rs -

not sit on appeal from the decision arrived at by such

individual or tribunal, it will see that in arriving at that

decision a deliberate and considerate judgment has been

exercised.

The discretion must, in the language of Lord Mans-
field (r/), be exercised in a manner "fair, candid, and

(c) R. ?). Bishop of Ely, 2 T. R. 290.

(d)
R. v. Chester, 2 Str. 797.

(e) R. v. Rochester. 17 Q. fi. 1.

(/) Id. 34.

(g) R. v. Askew, 4 Burr. 2189. "Wheresoever a person hath
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unprejudiced," and not "arbitrary, capricious, or bi-

assed, much less warped by resentment or personal
dislike."

Where the right of approving a fit and proper per-
son to be appointed to an endowed lectureship, was by
statute vested in the bishop of the diocese, the duty
of the bishop was described by Lord Ellenborough
thus (h): "to exercise his conscience duly informed

upon the subject; to do which he must duly, impar-
tially, and effectually inquire, examine, deliberate, and
decide. If the Court have reason to think that any-

thing is defectively done in this respect, it will inter-

pose its authoritative administration."

But, although the Court will insist on a conscien-

tious judgment being used in the exercise of a discre-

tionary power of choosing or rejecting, of approving or

disapproving, it will not compel a disclosure of the

grounds on which the result is arrived at (i).

And the Court will not substitute its own conscience

for that of the other tribunal, or its own sense of fit-

ness for the approval or disapproval of that other

tribunal.
" For if a matter is left to the discretion of any in-

dividual or body of men, who are to decide according
to their own conscience and judgment, it would be ab-

surd to say that any other tribunal is to inquire into

the grounds and reasons on which they have decided,
and whether they have exercised their discretion prop-

erly or not "
(fc).

[^ 261 J ^ This was so held as to the disapproval by
a bishop, in the exercise of a discretion vested in him,
on what appeared to him good and sufficient grounds, of

a deputy registrar of a diocese (I) ;
also as to the refusal

to admit to an office to which, by a bye-law of the cor-

power to do a thing at his discretion, it is to be understood of

sound discretion and according to law, and this Court hath power
to redress things otherwise done." Per Bacon, J., Estwick r.

City of London, Styles, 43.

(h) R. v. Archbishop of Canterbury, 15 East. 139.

(i) See per Lord Ellenborough, R. v. Archbishop of Canter-

bury, 15 East, 142, and per Lord Tenterden, R. r. Mayor of Lon-

don, 3 B. & Ad. 269. See also per Holt, C.J., Phillips v. Bury,
2 T. R. 356.

(k) Per Lord Tenterden, C.J., R. ?'. Mayor, &c., of London, 3

B. & Ad. 271. See also per Lord Ellenborongh, R. v. Archbishop
of Canterbury, 15 East, 157: R. t. Visitors of Middlesex Asylum,
2 Q. B. 433.

"

(/) R. ?;. Bishop of Gloucester, 2 B. & Ad. 158
;

cf. Wright r.

Fawcett, 4 Burr, 2044. . "There is no instance of an application
for a mandamus to compel a bishop to approve : we can only com-

pel him to inquire."
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poration
"

it should be lawful" for the corporation to

admit, such words leaving it discretionary with the cor-

poration to admit or not (m) ;
and as to the refusal of an

inclosure commissioner to effect an exchange under an Act
which used the words "it shall and may be lawful "

(n).

On a similar ground the Court refused a mandamus
to compel justices to order prisoners a certain kind of

food, the quality and quantity of the food being left to

the discretion of the justices (o).

If a tribunal in which is vested a discretion of a judi- Arbitrary or

cial kind lays down and acts on arbitrary or unjust rules unjust rules

for the exercise of it, the Right Court will interfere by for exercising
J

discretiou.
mandamus.

Several cases on this point have been decided with
reference to the rules of quarter sessions for entering
continuances and hearing appeals. See under the head-

ing Quarter Sessions, post, p. 301 et seq.

When quarter sessions, on the hearing of an ad-

journed appeal, dismissed the appeal on the ground that

they had no authority to try it, because sufficient length
of notice had not been given to the respondents accord-

ing to a new rule of practice, promulgated two sessions

before but then first acted on, and which was not known
to the appellant's solicitor, who had conformed himself

to the former practice, the Court granted a mandamus
to the sessions to* enter continuances and hear the ap-

peal (p).
The High Court has also interfered to prevent hard-

ship in the application of a rule of practice, reasonable

in itself and known to the parties. Thus where an ap-

peal was dismissed by quarter sessions on account of

the appellant's solicitor having mistaken the meaning
of a rule, which had been in force for years, as to the

length of notice to the respondents, the Court thought
justice ^ would be most satisfactorily admin- [ ^ 262

]

istered by ordering quarter sessions to enter continu-

ances and hear the appeal (q).
If an appeal is dismissed for want of notice where no

rule of sessions requires one, a mandamus will be

granted (r).
A. discretion vested in an individual or body of per-

Malice or in-

sons may be called in question on the ground of mali- tereste(l

motives.

(m) R. v Eye, 1 B. & C. 85.

(n) R. v. Flockwold Inclosure, 2 Chitt. 251.

(o) R. v. North Riding of Yorkshire, 2 B. & C. 286.

(p) R. v. Wiltshire, 10 East, 404.

(q) R. v. Lancashire, 7 B. & C. 692.

(r) R. v. West Riding of Yorkshire, 5 B. & Ad. 667.
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cious feelings indulged in by him or them towards the

applicant, or on the ground of some personal or private
interests adverse to his (s).

We must distinguish between the class of cases in

which there is a legal duty imposed to exercise a judi-
cial discretion and the class of cases where there is no
such duty, but where the matter is left quite at the mere
will and pleasure of some person or body. In the lat-

ter class of cases the Court will never interfere at all;

in the former class it will.

If the proper tribunal for exercising a judicial discre-

tion in any matter refuses to exercise it, the Court will

by mandamus compel the performance of the duty.
"If" said Best, J. (), "the law requires a certain

thing to be done, we may order it to be done by the

party upon whom the obligation of doing it is imposed.
If he is to act according to his discretion, and he will

not act or even consider the matter, we may compel him
to put himself in motion to do the thing; but we cannot
control his discretion."

If justices reject an application in the exercise of a

discretion vested in them by the Legislature, the High
Court will not interfere; but if they reject on the erro-

neous ground that they have no power to grant it, the

Court will interfere so far as to set the jurisdiction of

the justices in motion, by directing them to tear and
determine upon the application (tt),

A distinction is sometimes made between a general

[ -^ 263] discretion -^- and a particular discretion
;
be-

tween a discretion to do or not to do a certain thing, and
a discretion only as to the mode of doing something
which it is obligatory to do somehow.
Thus where justices of a county, into which an ap-

prentice was bound, refused to allow the binding, under
56 Geo. 3, c. 139, s. 2, without inquiring into the cir-

cumstances or character of the individuals, a mandamus
was moved for on the ground that they had not exer-

cised their jurisdiction on the only point on which they
were entitled to exercise it, i.e. the fitness respectively
of the master and apprentice; but the Court refused it,

Lord Tenterden, C. J., observing:
" If they had only

(s) See per Lord Denman, R. v. Darlington, 12 L. J. Q. B. 128.

m R. v. North Riding of Yorkshire, 2 B. & C. 291.

(u) See per Lord Ellenborough, R. v. Kent, 14 East, 397. See
R. v. Surrey, 2 Show, 74, n.

"
If persons exercising an inferior

jurisdiction, on a mistaken view of the law, refuse to hear a case,

they erroneously decline to exercise their jurisdiction ;
and this

Court will compel them by mandamus to hear and decide it"

(per Blackburn, J., R. v. Monmouth, L. R. 5 Q. B. 256).
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a particular discretion and had not exercised it, the

Court would have compelled them to do so; but here

they have a general discretion, after inquiring into all

the circumstances of the case, to determine on the fit-

ness of the binding; and as they have exercised it, there

is no ground for a mandamus" (x).
A. rector has not a general discretion to bury or not

to bury the corpse of a parishioner in the churchyard;
but he has a particular discretion as to the part of the

churchyard in which it shall be buried, which latter

discretion, when exercised, the Court will not interfere

with (z).

Though the High Court may command the judge of Mandamus
an inferior Court to give judgment in a manner fit and not granted

proper for his cognizance, it cannot by means of a man- to review

damus review his proceedings, or try upon affidavit any f

alleged irregularity in his judgment (a). On this

ground the Court refused an application for a man-
damus to the judge of an inferior court of competent
jurisdiction to award a new trial in a cause before him,
on an affidavit that gross injustice had been done to the

defendant (b).
The decision, however erroneous, of the proper officer

or tribunal on a matter within his or its jurisdiction,
cannot be called in question by mandamus.
The interference of the Court by mandamus is, in the

language of Lord Denman (c), occasioned by inferior

Courts or persons refusing to proceed in some course

prescribed by law, and not in -^ consequence [ ^ 264 ]

of any misapprehension or error in that course, pro-
vided they have entered upon it.

Where a verdict of guilty had been wrongly entered

at quarter sessions, on the findings of the jury, the

High Court held that it had no jurisdiction to grant a

mandamus to rectify the error. " If a motion for a

mandamus were entertained in such a case as this,"
said Littledale, J.,

"
parties would come from every

court of criminal jurisdiction in the kingdom to have
records altered: if any injustice had been in this

particular case, application must be made to the Secre-

tary of State" (d).

(x) R. v. Mills, 2 B. & Ad. 578.

(z) Ex partc Blackinore, 1 B. & Ad. 123.

(a) Ex partc Morgan. 2 Chitt. 250.

(b) Ib.

(c) R. v. Eastern Counties Railway Co., 10 A. & E. 547; of. R.
v. Lincoln, 2 T. R. 338, note (); R. t;. Worcester, 4 M. & S. 415.

(</) K. r. Hewes, 3 A. & E. 731. This case is quite different
from R. v. Middlesex, 5 B. & Ad. 1113, where the applicant,who
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The sentence of a visitor of a cathedral in a case

within his jurisdiction cannot thus be questioned (e).
The same is true of the visitor of a college (/).
Nor can the decision of a bishop in whom is vested

the right of approval of a fit and proper person for a

lectureship (g): the Court cannot say to him "approve,

though you do not approve; take our conscience to guide

you and not your own" (ti).

As the General Council of Medical Education and

Registration of the United Kingdom has power, under
2L & 22 Viet. c. 90, s. 29, of adjudging any medical

registered practitioner guilty of infamous conduct in

any professional respect, and directing the registrar to

erase his name from the register, the Court will not in-

terfere by mandamus to restore any person whose name
has been so erased (i).

Inspection of [ "^T
265 ] -^ The Court has authority to enforce by

public docu- mandamus the production of every document of a public
ments. nature in which any one of Her Majesty's subjects can

prove himself to be interested (k).
" For such persons,

indeed," said Lord Denman,
"
every officer appointed by

law to keep records ought to deem himself, for that pur-

pose, a trustee
"

(I}.

But if the only interest an applicant has is to gratify
a rational curiosity, this will not be sufficient; he must
have some direct and tangible interest in the production
of the documents (ra).
On this ground the Court held, in R. v. Justices of

Staffordshire (n), that a ratepayer was not entitled to

inspection of the accounts of the treasurer and high
constable of a county, which had been duly passed by
quarter sessions, and deposited with the clerk of the

had been convicted at the Old Bailey, was held entitled to a man-
damus to have the record" made up. See further under "Quarter
Sessions,

' '

post, p. 301 et seq.

(e) R v. Bishop of Chester, 1 W. Bl. 22; 1 Wils. 206.

(/) R. v. Alsop, 2 Show, 170. See also Witherington v. C. C.

Camb., 1 Sid. 71; Apleford's case, 2 Keb. 799, and on return

made, 2 Keb. 861. See Phillips v. Bury, 2 T. R. 351, where
Holt. C. J., says: "If the sentence be given by him that is visitor,
created so by the founder or by the law, you shall never inquire
into the validity or ground of the sentence." See also post, p. 288.

(g) R. v. Archbishop of Canterbury, 15 East, 117.

(h) Per Lord Ellenborough. id. 139.

(i) Ex parte La Mert, 4 B. & S. 582; R. v. General Council of

Medical Education, &c., 3 E. & E. 525.

(k) See per Lord Denman, R. r. Staffordshire, 6 A. & E. 99,
100. See also R. v. Marylebone, 5 A. & E. 268

;
R. r. Tower

Hamlets, 3 Q. B. 670.

(/) R. v. Staffordshire, ubi supra.

(m) Id., p. 101. (n) Ubi suqra.
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peace; for moneys paid by the treasurer out of a by-

gone rate, even if the expenditure were now discovered

to be illegal, could not be recovered from him or the

individual justices who had sanctioned the payments.
A previous case (o), to a contrary effect, was carefully
considered and deliberately dissented from in this case,
with the concurrence of one of the judges who was a

party to the judgment in the former case.

A rule for a mandamus to churchwardens to allow

inspection of their accounts under 17 Geo. 2, c. 38, was

discharged on the ground that the applicant, not having
shewn the grounds on which he desired inspection, had
not brought himself within the rule for granting a man-
damus (p).
But in a later case (q) a rated parishioner, without

shewing any grounds, obtained a mandamus to compel
the guardians, churchwardens and overseers of the parish
allow him inspection of the books of accounts of the re-

ceipts and expenditure and application of the rates of

the parish, and to allow him to take copies and extracts.

A freeman desiring inspection of the corporation

charters, &c., -fr on behalf of a sheriff who [^ 266 ]

was being tried for not executing a criminal, was re-

fused a mandamus (r).
On application against parish officers for production

of a pauper's indenture of apprenticeship (pending an

appeal against an order of removal), the Court consid-

ered it impossible to regard the indenture as a public
document (s). Neither can the books of a mere trad-

ing corporation be so regarded (t).
In a litigation actually pending between the freemen

of a borough and the corporation, the former were held
entitled to a mandamus to inspect the deeds, &c., of the

corporation (11). But, according to Lord Tenterden (x).
in all the cases where a mandamus for this purpose has
been granted, the application has been limited by some

legitimate and particular object in which the applicant
has an interest; there either was a litigation actually

pending or imminent; wherever this was not the case,
the mandamus was refused.

(o) R. v. Leicester, 4 B. & C. 891
;

cf. R. v. Nottingham, 3 A.
& E. 500.

(p) R. v. Clear, 4 B. & C. 899; 7 D. & R. 393.

(?) R. v. Great Faringdon, 9 B. & C. 541.

(r) R. v. Antrobus, 2 A. & E. 789,

{) R. v. Westoe, 5 A. & E. 786.

[0 R. v. Bank of England, 2 B. & Aid. 620.

() R. v. Beverley, 8 D. 140.

(*) R. v. Merchant Taylor's Co., 2 B. & Ad. 124.
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A mandamus to compel a parish to allow inspection
of the parish books was granted, where there was an
action pending for a false return to a mandamus to

swear in the plaintiff as a churchwarden (z); also to

compel a bishop to allow inspection of his register of

presentations and institutions to a living in his diocese,

by a person claiming the right of patronage against the

bishop (a) ;
also to compel the corporation to allow in-

spection of their books by a person claiming to be ad-

mitted a member of the fraternity of hostmen of the

borough (6); also to compel the lord of a manor to

allow inspection of the Court rolls, where a distinct

controversy had arisen between him and a copyhold
tenant as to the right of cutting underwood (c); in a

case where an action was pending between two free-

holders and tenants of a manor as to a right of common
in the manor (d); and in other cases all the copyholders,

[^ 267 ] ^f and persons having a primdfacie title to be

so, have been held entitled to inspect the Court rolls (e).

But in one case the assistance of the Court was re-

fused to the freehold tenant of a manor, whose affidavit

merely stated that he had occasion to inspect the Court

rolls, and that inspection had been refused him (/);
and Coleridge, J., thought that the demand for inspec-
tion should not be made by a delegated authority (g).

A mandamus was also denied to a parishioner to in-

spect the parish books for the purpose merely of get-

ting information which might be useful to him in sup-

port of his claim to an estate in the parish (h).
Even where a litigation was actually pending be-

tween the applicant and a municipal corporation, in-

spection was refused him where he was a stranger to

the corporation (i). But a person could not be said to

(z) Love v. Bentley, 11 Mod. 134.

(a) R. v. Bishop of Ely, 8 B. & C. 112.

(6) R. v. Hostmen of Newcastle, 2 Str. 1223.

(c) R. v. Tower, 4 M. & S. 162. Smith v. Davis, 1 Wils. 104,
is an old case to a contrary effect.

(rf) Rogers i?. Jones, 5 D. & R. 484. R. r. Shelley, 3T. R. 141.

(e) R. v. Lucas, 10 East, 235
; per Holt, C. J., in Love v. Bent-

ley, 11 Mod. 134.

(/) R. v. Allgood, 7 T. R. 746. No distinct controversy had
arisen as in R. v. Tower (ubi supra). See also R. v. Maidstone,
6 D. & R. 334. In Ex parte Hutt, 7 D. 690. a "

person interested
in" the property, was considered by Coleridge, J., entitled to a
mandamus to inspect. And see Ex parte Barnes, 2 D. N. S. 20.

(g) Ex parte Hutt, 7 D. 690.

(A) R. v. Smallpiece, 2 Chitt, 288.

(f) See R. v. Babb, 3 T. R. 579; Mayor of Southampton v.

Graves, 8 T. R. 590; Hodges t>. Atkis, 3 Wils. 398; Cox v. Cop-
ping, 5 Mod. 395.
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be altogether a stranger to the corporation if he were

living in a place under its rule and government. Such
a person was granted a mandamus to inspect and take

copies of a bye-law, for breach of which he was actu-

ally being sued (&); the mandamus when granted be-

ing limited to such books, &c., as related to the ques-
tion in dispute (Z).

A mandamus to compel the master and wardens of a

city company to allow inspection of all records, books
and muniments in their possession and copies to be
taken was refused to certain members of the corpora-
tions who merely suggested grounds for thinking that

the affairs of the company were improperly conducted
and the officers unduly chosen, and who complained of

misgovernment in some particular instances not affect-

ing themselves (m).

^f A particular parish, which felt itself ag- [ ^f 268]
grieved by an order of commissioners of sewers uniting
it with a very expensive district, and by a joint rate

made by the commissioners, which it was about to bring
by certiorari before the Superior Court, having been
allowed inspection of all proceedings and documents

relating to the union of the levels and to the rate in

question, was held not entitled to inspection of any
other documents relating to the proceedings of the

commissioners as to other places (n).
A mandamus was granted to compel parish officers

to produce the parish rates and books at the scrutiny of

a poll, which had been taken for the election of church-

wardens, overseers and surveyors (o).
It must be remembered as to all the foregoing cases

that, at the time these mandamuses were granted, the

Courts of Common Law had not the power to grant
discovery which they afterwards obtained, even before

the Judicature Acts fused them with the Court of

Chancery. A mandamus would not now be necessary,
and therefore would not be granted, wherever a litiga-
tion was actually pending, in which discovery could be
obtained in the ordinary manner. The remedy by
mandamus may still, however, be usefully invoked in

cases where no litigation is pending; or where, though
there is a litigation, the custodians of the public docu-
ments are not parties to it

(k) Harrison v. Williams, 4 D. & R. 820, citing and approving
Brewers' Co. v. Benson, Barnes, 236.

(0 Harrison v. Williams, 4 D. & R. 823.

(m) R. v. Merchant Taylors' Co.. 2 B. & Ad. 115.

(n) R. v. Commissioners of Tower Hamlets, 3 Q. B. 670.

(o) R. v. Fall, 1 Q. B. 636.
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Inspection would not be enforced against a person
who is proceeded against criminally (p).

Mandamns to Where the applicant is legally entitled to a sum of

pay money, money and has no other means of obtaining it, a man-
damus will be granted for the purpose (q).
Thus where the Act of Parliament incorporating a

dock company directed that all actions against the com-

pany should be prosecuted against the treasurer for

the time being, but that his goods, &c., should not

thereby be liable to execution; an action having been

brought against the treasurer and referred to arbitra-

tion (which ended in an award against the treasurer

for a certain sum and costs), a mandamus was granted
[^ 269 ] to the treasurer and directors ^ of the com-

pany to pay the sums awarded there being, under the

circumstances, no other mode by which payment could
be enforced (r) : "As in this case," said Parke, J.,

"there is no other legal remedy by which the company
can be made subject to the payment of its debts, it fol-

lows that a mandamus will lie."

In a previous case, where, under similar circumstan-

ces, judgment had been obtained against the clerk of

certain turnpike trustees, a writ of fi. fa. which had
been issued against him personally was set aside, Tindal,

C.J., saying that there could be no doubt that the funds
of the trustees might be made answerable for the

amount either by a mandamus or a bill in equity (s).

R. v. The Commissioners of the Thames and IsisNav-

igation (t), where a mandamus was granted to compel
the payment of compensation assessed by quarter ses-

sions, appears to have been decided on the same ground.
A mandamus was also granted to compel a company

to pay the amount of damages assessed by a jury, in a

case where there was no other effective or beneficial

remedy (u) ;
but this was at a time when it was thought

that the amount could not be recovered by action. See

now post, p. 331.

A mandamus was, under peculiar circumstances,

granted to the Lords of the Treasury ordering payment
of a retiring allowance, for which money had been

( p) R. v. Cadogan, 5 B. & Aid. 902.

(q) See R. v. Longhorn, 17 Q. B. 77.

(r) R. v. St. Katherine's Dock Co., 4 B. & Ad. 360.

s) Wormwell v Hailstone, 6 Bing. 668.

(0 9 A. & E 804. See the note, pp. 811, 812.

() R. v. Nottingham Old Water Works, 6 A. & E. 355; R. r.

Swansea Harbour, 8 A. & E. 439; R. r. Deptford Pier Co., 8 A.

& E. 910.
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voted by Parliament (x) ;
but this case has since been

disapproved by the Court of Appeal.
Where justices in quarter sessions, on the hearing of

an appeal, ordered the person appealed against to pay
a sum for costs, a ^- mandamus was granted [^ 270]
to the county justices to issue a warrant for levying the

amount (y).
In cases of this kind there must have been some fixed

sum ordered to be paid. Where a judge of assize or-

dered payment of the costs of an indictment out of the

highway rate of a parish, but no definite sum was
named, a mandamus was refused (z), Williams, J., ask-

ing
" How can a mandamus go for the payment of a

sum not ascertained ?"

Mandamuses have been granted to compel an over-

seer to pay over to the applicant money contracted to

be paid him for maintaining and employing the poor
of a parish (a) ;

to compel municipal corporations to

pay the amount of compensation for loss of office under
the Municipal Corporations Act, 1835 (6), and the costs

of the successful prosecutor in a writ of mandamus to

compel the election of an alderman, in lieu of one
ousted on quo warranto (c) ;

to enforce payment by
poor law guardians of a debt and interest (d), but, the

debt being an old one, which by statute was to have
been paid off by instalments, the Court refused a man-
damus to compel the levying of a rate for the purpose,.,
as there would be great injustice in throwing the whole
burthen at once on the present parishioners (e). It

was doubted whether a mandamus would be granted to?

reimburse money overpaid on parish rates (/).

(T) R. v. Commissioners of Treasury, 4 A. & E. 286. The
Court distinguished this case from the Bankers' case, 5 Mod. 29,.
the proceeding in that case being not for a specific sum in the
hands of a public officer, but for payment of an annuity granted
generally out of the hereditary revenue to discharge a debt of
the Crown

;
whereas here the demand was not against the Crown,

but against public officers having money in their hands to be
paid to an individual. Cf. R. v. East India Co., 4 M. & S. 279.
See the observations upon R. v. Commissioners of Treasury, post,

pp. 347, 348.

(y) R. v. Justices of Hants, 1 B. & Ad. 654.

(*) R. t'. Clark, 5 Q. B. 887.

(a) R. v. Beeston, 3 T. R. 592.

(6) R. v. Warwick and Newbury, 10 A. & E. 386; 1 Q. B. 751;
R. v. Cambridge, 12 A. & E. 702; R. r. Sandwich, 10 Q. B. 563: R.
v. Stamford. 6 Q. B. 433; R. r. Liverpool. 8 A. & E. 176.

(c) R. v. Cambridge, 14 L. J. Q. B. 82.

(d) R. v. Carpenter and Others, 6 A. & E. 794.

W W.
(/) Anon., Comb. 257; cf. Re Lodge, 2 A. & E. 123.

19 INFORMATION.
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Delivering

up of public
books &c.

Mandamus
to take legal

proceedings.

To command
another

person.

Cases in

which a
mandamus
would for-

merly, but
not now, be

granted.

A mandamus was granted to compel churchwardens
to pay to a clergyman the arrears of salary to which he
was entitled under a local Act (g) ;

to commissioners
under a local Act, to compel them to levy a rate for the

purpose of paying off a sum borrowed on the security
of the rates by their predecessors more than twenty
years before, no interest having been paid in the mean-
time (although their Act directed that the commis-
sioners should be sued in the name of their clerk), as

[ ^ 271 ] an action would have been barred by lapse -^ of

time (h) ;
but not to compel the treasurer of a district,

county or town, to pay the costs of prosecutions pursu-
ant to order of Court of Assize, as, besides being an
inferior officer amenable to others, he might be indicted

should he refuse (i).

Where public books, &c., are kept in connection with

a public office, the Court, in the absence of any other

remedy, has granted a mandamus to compel the deliv-

ery up of the books, &c., to the officer entitled to their

custody (k).
A mandamus will not, it seems, be granted to compel

one person to take legal proceedings against another (Z).

A mandamus addressed to a party bound by statute

to levy certain moneys and pay them over to another,

directing him "to take the necessary and legal meah-
iires and proceedings for obtaining and recovering pay-
ment," was held not necessarily to mean the instituting
of legal proceedings (m).
A mandamus will not be granted directing one per-

son to command another to do something (n).
Various changes in the law and in the constitution

of the Courts have rendered unnecessary the remedy by
mandamus, in many cases in which it was formerly the

only method of attaining the object desired.

The transference to the Court of Probate of the jur-

isdiction in case of wills of the various Ecclesiastical

Courts, and the subsequent merging of the Probate

(g) Exparte Scott, 8 D. 328.

(A) R. v. St. Paul's, Shadwell, 1 M. & R. 59.

(i) R. v. Jeyes, 3 A. & E. 416 (and cases therein referred to '.

For a similar application against a surveyor of highways, see R.

v. Clark, 5 Q. B. 887. See the observations on these cases ante,

pp. 239, 240.

(k) See R. v. Christchurch, 7 E. & B. 409, seq.

(I) R. v. Southampton, 1 B. & S. 5
;
30 L. J. Q. B. 244 ; L. R.

4 Eng. & Ir. App. 475. See also Ex parte Carlton High Dale. 4

M. & N. 313.

(TO) R. v. Southampton, ttbi supra.

(n) R. r. Mayor, &c., of Derby, 2 Salk. 436.
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Court in the High Court of Justice, have got rid of fre-

quent occasions for the remedy by mandamus.
The abolition of the old Commissioners in Bank-

ruptcy and Insolvency, has also relieved the Court from
the necessity of sometimes compelling, by mandamus,
the performance of their duties.

A mandamus is no longer necessary to compel a com-

pany to register a transfer of its stock or shares, or to

rectify its register (o); ^ neither would it [^272]
now be granted to compel a company to pay the amount
of compensation assessed by a jury (p).

In one case a mandamus was granted to compel two
arbitrators under a Canal Act, who could not agree upon
an umpire, to do so (g). The difficulty in such a case

is now more satisfactorily provided for by the power
given to the Superior Courts by the Common Law Pro-

cedure Act, 1854, sect. 12, to appoint an umpire where
the arbitrators fail to do so (r).
On the other hand, in former times the Court exer- Effect of

cised its jurisdiction with considerable hesitation in Judicature

cases where any doubt existed; as the form and method Acts,

of proceeding prevented a revision of its judgment by
any Court of Error (s).

The change of procedure effected by the Judicature
Acts (giving a right of appeal from eveiy order or

judgment of a Divisional Court) will justify a freer

use of the jurisdiction in future
(i).

(o) Vide post, p. 334.

(p) Post, p. 331.

(q) R. t. Goodrich, 3 Smith, 388.

(r) Curious examples of ancient use of this remedy were man-
damuses to compel a husband to give his wife alimony, and to

compel the delivery of the sacrament
;
which even in the early

part of Charles II. 's reign had become, per Windhain, J., exam-
ples "not to be followed." 2 Keb. 167.

(s) See R. v. Greene, 6 A. & E. 548 ; R. v. Mayor of Truro, 3

B. & Aid. 590
;
R. v. Bishop of Ely, 1 W. Bl. 52.

(0 Vide post, p. 380.
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THE general principles regulating the granting or re-

fusing of a mandamus having been discussed in the

last chapter, we shall now proceed to shew how, and in

what classes of cases, they have been applied in prac-
tice.

And, first, they have been applied to compel the elec-

tion and the admission (with the performance of all

requisite formalities) to various public offices and fran-

chises, of persons entitled to admission; and the restora-

tion to such offices or franchises of persons wrongfully
removed therefrom.

This chapter will be confined to the consideration of

cases of this kind.

The following offices have been held of a sufficiently

public nature to justify the interposition of the Court

by mandamus, in questions relating to the election or

appointment, admission or restoration, to them; viz.,

those of mayor, alderman, and town councillor; burgess,

(common, free, chief, principal or capital); freeman (of

a borough or of a company), and various freehold offices

connected with corporations, such as chamberlain, jurat,

high steward, bailiff, serjeant-at-mace, swordbearer and

constable; parish clerks and clerks of the peace; arch-

["^ 274] deacon; vicar; curate; canon or ^prebend;
chaplains of gaols or workhouses; endowed lecturers;

endowed pastors of dissenters; masters of colleges and of

grammar schools; churchwardens and chapelwardenc;



OFFICES IN RESPECT OF WHICH MANDAMUS GRANTED. 293

overseers of the poor; surveyors of highways; sheriffs;

poor law guardians; coroners; attorneys of corporations
and of inferior courts; rate collectors; clerk of the

peace (a); apparitor-general of the Archbishop of

Canterbury.
In the older cases the office of clerk to guardians was

regarded as that of a servant to a fugitive body, and so

not one for a mandamus (6). But since R. v. Dar-

ley (c) a different view has prevailed; and there is no
doubt that in a proper case a mandamus would now be

granted for the office of clerk to a board of guardians (d).

As to the offices of sexton and schoolmaster, see

note (p) on p. 285, post.
It has been said (e) that the office in respect of which

a mandamus is grantable must have annexed to or issu-

ing out of it fixed fees or emoluments or a salary; but
that this is not so is shewn by the cases of poor law

guardians, town councillors, churchwardens, &c., in

respect of which mandamuses have frequently been

granted.
Deputy. The law applicable to the officers above

enumerated would apply also to their deputies, if there

existed a clear legal right to appoint a deputy (/).
The deputy himself cannot obtain a mandamus, being
removable at will; but the person who has a right to

appoint a deputy may compel by mandamus admission
to the office (g).
Where the charter of a corporation was silent on the

subject of the appointment of a deputy sub-seneschal

or under- steward, a mandamus to compel the mayor,
&c., to admit a deputy appointed by the under-steward
was refused (h); and, for a like reason, a mandamus
was also refused in the case of a deputy appointed by
the recorder of a borough (i).

-fa The Court has refused to interfere by [ ^ 275 ] offices in

mandamus in the case of officers held, not for life or respect of

quamdiu se bene gesserit, but merely at pleasure (fc);
which Court

. . has reiusecl to

(a) As to the origin and nature of this office, see 4 Mod. 172, interfere,

and Lord Ray. 158.

(ft) See R. v. St. Nicholas, Rochester, 4 M. & S. 324. Cf. R. c.

Dolgelly, 8 A. & E. 561.

(c) 12 Cl. & F. 520.

(rf) See R. v. St. Martin's, 17 Q. B. 149; 20 L. J. Q. B. 423.

(e) Tapping on Mandamus, 176.

(/) R. v. Win. 2 Keb. 742; Anon., 1 Barn. 252; R. v. Ward, 2
Str. 893; cf. R. v. Clapham, 2 Keb. 738.

(.7) Id.

(A) R. v. Gravessend, 2 B. & C. 602; 4 D. & R. 117.

(i) R. v. St. Alban's 12 East, 559.

(k) See Warren's case, Cro. Jac. 540; Blagrave's case, 2 Sid.
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e.g., in the case of a clerk to justices, the office being
one held at the mere pleasure of the justices ( I) ;

sur-

geon of a district prison in Jamacia, the office being
held during pleasure (m); clerk to a dean and chap-
ter (n) ;

clerk to the company of butchers (o) ; a church

organist, where there was no duty on the parishioners
to have one at all (p); a vestry clerk, the office being
one altogether dependent on the will of the inhabitants,
who may elect a different clerk at each vestry (q); and
a sexton (r). Also in the case of mere private offices,

which do not concern the public (s); as that of clerk of

a private company (t); and in the case of any servant

of a merely fugitive body(w); and also in the case of

an office not known to the law, e.g., that of second
curate (or).

There are other cases in which, though the office is

of sufficient public importance, the Court for various

reasons (which will be dealt with hereafter) has refused

to interfere by mandamus; such as that of a barrister

or member of an inn of court, or other voluntary society;
advocate of the Court of Arches; member of the College
of Physicians; unendowed lecturers.

Discretionary ["^276] -^f There are also cases where,from the nature
refusal. of the office in question and the absence of other remedy,

the proper procedure is by mandamus; yet the Court,
in the exercise of its discretion, will refuse its assistance.

49; R. v. Coventry, 2 Salk. 430; Burke v. Richmond Bridewell, 4
Ir. C. L. R. N. S. COL

(I) Exparie Sandys, 4 B. & Ad. 863; cf. R. v. Manchester, 16
L. J. Q. B. 27.

(m) Hill v. Reg., 8 Moore P. C. C. 138.

(n) Anon., Comb. 133. As to a registrar of a dean and chapter,
vide same report; and as to a clerk in the office of custos brevium,
see Whitchurch v. Pagot. Styles, 208.

(o) White's case, 6 Mod. 18. From a note, however, to this

case it appears that according to Lord Raymond's report (2 Lord

Ray. 1004) of the case the mandamus was granted. The report
in 3 Salk. 232, agrees with that in 6 Mod. 18. But in R. v.

Aldermen of London, 2 Barnard. 398, Lee, J., said, that since

Lord Holt's time mandamuses have been granted for sextons and
clerks of private companies.

(p) Expartc Le Cren, 2 D. & L. 571.

(q) R. v. Croydon, 5 T. R. 714.

(r) R. v. Thame, 1 Str. 115.

(s) But the value of the matter, orthedegreeof its importance
to the public is not scrupulously weighed. (Per Lord Mausfield,
R. v. Barker, 3 Burr. 1267.)

(t) White's case, 6 Mod. 18; relating to the office of clerk to

the Company of Butchers.

(M) Per curiam, R. v. St. Nicholas, Rochester, 4 M. & S. 326.

(a;) Anon., 2 Chitt. 253. Lord Ellenborough in this case said

that the Court could not grant a mandamus for an office in fieri.
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Thus where, on the argument of the order nisi, or

from the return, it is made to appear that there was
sufficient justification for a removal from office, however

irregularly accomplished, a mandamus to restore will

be refused (z).
The reason was thus stated by Bayley, J., in one

case :

"
Although there may be objections to the mode

of removal in this case, still, as it appears on the face

of the return that there is good ground'for the removal,
the only effect would be that, if we were to make an
order for restoring the defendant to his office, it would
become the duty of the corporation to remove him

again, in a more formal manner, for bis preceding

neglect of duty. Under these circumstances, therefore,
1 think we shall best exercise the discretion vested in

us by refusing to grant a peremptory mandamus" (a).
The Court has granted a mandamus to elect to the Mandamus

following offices: that of mayor (6); alderman (c);
to elect,

town councillor (d); burgess (e); capital burgess (/);
chief burgess (gr) ; principal burgess (h); free burgess (i) ;

bailiffs, coroners, chamberlains, and other annual

jf officers of acorporation (A;) ; high constables, [^ 277]
constables and tything-men (I); town clerk (m); cor-

(z) R. v. Axbridge, Cowp. 523; R. v. Mayor, &c., of London,
2 T. R. 177; R. v. Mayor, &c. of Bristol, 1 D. & R. 389; R. v.

Griffiths. 5 B. & Aid. 731
;
R. v. Mayor, &c., of Newcastle, cited

1 Burr, 530; R. v. Cambridge, 6 T. R. 99.

(n) R. v. Griffiths, 5 B. & Aid. 736.

(6) R. v. Willis, Andr. 279; Tintagel case, 2Str. 1C03; Aberyst-
with case, id. 1157; R. v. Truro, 2 Chitt. 257; R. v. Abingdon,
Holt, 441; R. v. Heydon, Sayer, 208; R. v. Carmarthen, id. 211 7

R. v. Wigan. 2 Burr. 782; R. v. West Loe, 3 Burr. 1386; R. r.

Cambridge, 4 Burr. 2008; R. v. Plymouth, 1 Barn. 81; R. s. Rob-

bison, 1 Str. 555; R. v. Morgan, 7 Mod. 322; R. v. Hoskins, Cas.

t. Hard. 188; R. v. Edyvean, 3 T. R. 352; R. v. Bankes, 3 Burr.

1452; R. v. Bedford, 1 East, 79.

(c) R. v. Bridgwater, 2 Chitt. 256; R. v. Evesham, 7 Mod. 166;
2 Str. 949. But the Court will not prescribe any time for the

election, which must be made agreeably to the charter and ac-

cording to law. Ib.

(d) R. v. Leeds, 7 A. & E. 963.

i') R- v- Bridgwater, 2 Chitt. 256; R. ?'. Carmathen, 1 M. &
S. 697. See R. v. West Looe, 3 B. & C. 677; R. v. Doncaster, 7
J}. & C. <;:{<>.

(/) Ilchester case, 2 Chitt. 257, note (a); R. . Grampound, 6
T. 1{. 301; Anon., 1 Barn. 227; R. v. Doncaster, id. 264; R. v.

Ksluuu, 2 Barn. 265; R. v. Evesham, 2 Str. 949.

(g) R. v. Monmouth, 4 B. & Aid. 496.

(A) R. v. Thetford, 8 East, 270.

(i) R. v. Fowey, 2 B. & C. 584.

(k) Scarborough case, 2 Str. 1180. See further as to bailiffs,
R. v. Maiden, 2 Salk. 431.

(1) R. v. Milverton, 3 A. & E. 284.

(m) R. i'. Chapman, 6 Mod. 152.
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oner(n); portreeves (o); assessors to revise the burgess
lists under the repealed statute 7 Wm. 4 and 1 Viet. c.

78 (p); clerk of land tax commissioners (q); poor law

guardians (/); clerk to a board of guardians (s); trus-

tees for lighting, watching, &c., a parish (); a vestry
and auditors of accounts (u) ; churchwardens and over-

seers of the poor (x), and. sidesmen (y)\ canons resi-

dentary (z) ;
an endowed lecturer (a).

As to the master and wardens of a chartered com-

pany, see R. v. Atwood (b) and R. v. Chester (c).
As to a sexton, see R. v. Stoke Damarel (d), and

note (p), post, p. 285.

The writ has been refused in the case of an organist
of a parish church (e), and in the case of a fellow of a

college; the jurisdiction being with the visitor and not

with the courts of law (/).
The dictum of Holt, C.J. (gr), that the visitor has no

jurisdiction till after the admission of the applicant, is

clearly not law (h).
The Court in granting a mandamus to elect will not,

as already stated
(*'),

fix any precise day for the elec-

[ ~j{ 278] tion, but will leave that ^f to the proper of-

ficer (&). Neither will it order any particular panel to

be summoned as a jury (I).

(n) Scarborough case, 2 Str. 1180.

(0) R. v. Williams, Sayer. 140.

(p) R. 7;. Weyinouth, 7 Q. B. 46.

(q) R. v. Land Tax Commissioners, 1 T. R. 146.

(V) R. v. Norwich, 1 B. & Ad. 310; R. v. Clerkenwell, 3 N. &
M. 411.

(s) R. ?,-. St. Martin's, 17 Q. B. 149.

(t) R. v. St. Luke's, 2 N. & M. 467.

(u) R. v. St. Pancras, 1 A. & E. 80.

(*) R. v. Wix, 2 B. & Ad. 197; R. r. Birmingham. 7 A. & E.

254; R. v. D'Oyley, 12 A. & E. 139; R. v. St. James's, West-

minster, 5 A. & E. 391; R. v, Horton, 1 T. R. 374; Stutter v.

Freston, 1 Str. 526; R. v. Lambeth, 8 A. & E. 356. Anon., 2 Str.

687, has not been followed.

(t/) R. v. St. James's, Westminster, 5 A. & E. 391.

(*) Per Buller, J., Chichester v. Harward, 1 T. R. 652. As to

a dean, see R. v. Exeter, 12 A. & E. 512.

(a) See 7 Mod. 356, note (/).

(b) 4 B. & Ad. 481. (c) 1 M. & S. 101. (d) 5 A. & E. 584.

(e) Ex parte Le Cren, 2 D. & L. 571.

(/) R. v. St. Catherine's Hall, 4 T. R. 233.

(g) Holt, 437.

(h) See St. John's College 7:. Todington, 1 Burr. 158; R. c. All

Souls College, Sir T. Jones, 174; Ex parte Wrangham, 2 Ves. 609;
and R. 7). Hertford College, L. R. 3 Q. B. D. 701, 702.

(t) Ante, p. 277, note (c).

fjf)
R. v. Bridgwater, 2 Chitt. 256; R. v. Evesham, 7 Mod. 166.

(1) R. v. Bankes, 3 Burr. 1454. A writ of restitution to elect

a particular person was refused, 2 Bulst. 122.
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Where the tellers appointed to take the numbers at an
election differed, and a poll was demanded and refused,
the Court granted a mandamus to enter an adjourn-
ment of the election and to proceed to complete it (ra).

Where, out of four persons returned to the court of

aldermen by the wardmotes, the court of aldermen was
bound to choose one as alderman, and the wardmote
chose four persons, but four other persons were re-

turned, a mandamus to the returning officer to return

the four chosen by the wardmote was refused, dissen-

tiente Powys, J.
;
on the ground, per Eyre, J., that the

mandamus should go to the court of aldermen suggest-

ing that four had been chosen, and commanding them
to choose one of them; on the ground, per Parke, C.J.,

that the proper course was for the persons grieved to

apply to the court of aldermen for redress, and if they
refused, the Court would then grant a mandamus to the

court of aldermen (n).
A. mandamus has been granted to appoint to a mas- Mandamus to

tership of a college (o); to a regius professorship (p) ; appoint,

to appoint a chaplain for the union workhouse (q);

churchwardens (r) ; member of a select vestry under 59
Geo. 3, c. 12 (s): surveyors of highways (t); overseers of

the poor (u); master of a grammar school (.r); usher of

a free grammar school (y) ; parish clerk (z) ; chaplain of

a gaol and house of correction (a); a returning officer

for an election of ^ guardians (b) ;
scaven-"

[ ^- 279]

gers (c); but not to license a second curate, an office

(m) R. v. St. Luke's, 2 N. & M. 464.

(n) R. v. Heathcote, 10 Mod. 56, 59.

(o) R. v. Bishop of Ely. 2 T. R. 290.

(p) Barnard. B. R. 82, 7 Geo. 1, cited Cas. t. Hard. 215. But
in this case either there was no visitor, or the fact that there was
one was not brought to the notice of the Court. See per Lord

Hardwicke, at p. 218.

(q) R. v. Braintree, 1 Q. B. 130.

(r) Anon., 1 Barnard. 1 .">,">.

[) R. v. Adams, 2 A. & E. 409.

(*) R. v. Pettiward, 4 Burr. 2452; R. v. Middlesex, 1 Dowl.

116; R. v. Denbighshire, 4 East, 142; R. t'. Baldwin, 7 T. R. 169.

(u) R. v. Sparrow, 2 Str. 1123; R. v. Horton, 1 T. R. 374; R. v.

Westmoreland, 1 Wils. 138; R. v. Worcestershire, 12 A. & E. 28;
K. r. Salop, 3 B.-& Ad. 910; R. v. Palmer, 8 East, 416; R. .

Rufibrd, 8 Mod. 39; R. v. Lancashire, 1 D. & R. 485.

(a;) R. v. Abp. of York, G T. R. 490.

(y) R. v. Lichfield, 2 Str. 1023. See also R. r. Rushworth, W.
Kelyn^-, 287.

(z)
R. v. St. Anne's, Soho, 3 Burr. 1877.

(a) R. v. Bath and Wells, 5 Q. B. 147; R. r. Oxford. 7 East, 345.

(ft) R. r. Oldham, 10 Q. B. 700; 16 L. J. M. C. 110.

(c) He's case, 1 Vent. 143. 153; See Anon., Styles, 346 (a man-
damus to compel them to execute their office).
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which appears not to be known to the law (d), or to

practice medicine (e).

Mandamus to A mandamus has been granted to admit, and, where
admit and if

necessary, to swear into the following offices persons
whose right to them was complete (/): that of arch-

office, deacon (g) ;
canon or prebendary (ti) ; provost of

Eton (i) ;
warden of Dulwich College (k) ;

vicar (Z) ;

curate of a chapel (m), or perpetual curate (n) ;
min-

ister of an endowed dissenting chapel (o); a chaplain
of a college, the visitatorial power being suspended at

the time (p)', a fellow or master of a college (q), even,

according to some of the older decisions (r), where

[^ 280 ] -jf there was a visitor; but wherever there is

a visitor it is now clear that a peremptory mandamus
would not be granted (s), at any rate where the visitor

(d) Anon., 2 Chitt. 253.

(e) R. v. Askew, 4 Burr. 2186, 2189.

(/) See per curiam, R. v. Orton, 14 Q. B. 145.

(g) R. v. Trinity Chapel, Dublin, 8 Mod. 27. See also R. v.

Lambert, 12 Mod. 3.

(A) Clarke v. Sarum, 2 Str. 1082; the mandamus in this case

also commanding to institute, induct, and invest. Cf. R. r.

Stenhowe, 2 Show. 199; R. v. Norwich, 1 Str. 159; R. v. Dublin,
1 Str. 536; and R. v. Rochester, 3 B. & Ad. 95. Mandamuses to

instal have also been granted, see R. v. Rochester, 1 Barn. 40; R.

v. Salisbury, Andr. 20, and Dr. Sherlock's case there cited; R. v.

Dean of Hereford, L. R. 5. Q. B. 196.

(i) Eland's case, referred to 1 Wils. 14.

(k) R. v. Dulwich College, 17 Q. B. 600.

(I) R. v. Kendall, 1 Q. B. 366, where the writ was to the
master of a corporation, which had the right of nomination, to

put the common seal to the presentation of a person elected by
the majority.

(m) Per Lord Mansfield, 3 Burr. 1265, 1266.

() Faulkner v. Elger, 6 D. & R. 517.

(o) R. v. Barker, 3 Burr. 1265; cf. Peat's case, 6 Mod. 310.

(p) R. v. Chester, 2 Str. 797. As to a workhouse chaplain, see

R. v. St. James's, Westminster, 17 Q. B. 474
;
R. v. Irish Poor

Law Commissioners, 3 Ir. C. L. R. N. S. 147. And as to a chap-
lain of a lunatic asylum, R. v. Belfast Lunatic Asylum, 5 Ir. C.

L. R. N. S. 375.

(q) Wolverton's case, P. 2, Ed. 2, cited 2 Keb. 172; R. v. St.

Peter's College, 9 L. J. N. S. 321 Q. B. The latter case is thus
commented upon by the judgment of the Court of Appeal in R.

r. Hertford College, L. R. 3 Q. B. D. 703:
" There are cases, no

doubt, of which R. v. St. Peter's College, Cambridge, is an ex-

ample, where the question arising on a pure point of law, as a

right to nominate, entirely apart from the statutes, the college

being indifferent, the machinery of mandamus has been used lor

the purpose of trying title
;
but such cases in no way interfere

with the principle just laid down," i.e., that the Courts refuse to

interfere where there is a visitor.

(r) See R. v. Whaley, 2 Str. 1139; 7 Mod. 308; cf. R. t. Bishop
of Chester, 1 Barn. 52.

(s) Dr. Patrick's case, 1 Lev. 65; 2 Keb. 167
; Anon., 2 Barn.
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does not act beyond his jurisdiction (t) : to an endowed

lectureship (u) ;
a college librarian (x) ;

to a college

scholarship (y) ;
to the office of mayor (z) ;

alder-

man (a); common councilman (b) ;
recorder (c); judge

of the Sheriff's Court of the City of London (d) ;
a

sheriff (e); the high steward of a borough (/); bailiffs

of a borough or corporation (g}\ a chamberlain (/&); a

commoner of a borough (i); burgesses (A;); freeman of

a borough ^ or city (I); jurat of a corpora- [^ 281 ]

437; R. v. New College, 2 Lev. 14; R. v. All Souls, Sir T. Jones,

174; 2 Show. 170 (nom. R. v. Alsopj ;
Parkinson's case, Garth.

92; Dr. Robert's case, cited 2 Show. 170
;
R. v. St. Catherine's

Hall, 4 T. R. 233
;
R. v. Hertford College, L. R. 3 Q. B. D. 693

(where see observations at pp. 701, 702, on the contention that

the visitor has no jurisdiction until after admission). As to the
effect of the visitatorial power being suspended, see R. v. Chester,
2 Str. 797.

(t) R. v. Ely, 2 T. R. 290, 336.

() Per Lord Mansfield, R. v. Barker, 1 W. Bl. 352
;
3 Burr.

1267; R. ?;. Same, 1 T. R. 331. See and distinguish R. v. Bishop
of London, 1 Wils. 11

;
R. v. Same, 13 East, 419

;
R. v. Arch-

bishop of Canterbury, 15 East, 117
;
R. v. Bishop of Exeter, 2

East, 462; R. v. Bathurst, 1 W. Bl. 210.

(x) Archbishop of Canterbury v. Trinity College, Cambridge, 1

Barn. 194.

(y) R. v. St. John's College, 4 Mod. 260, 368.

(*) Manaton's case. Ray. 365
;
R. v. Tregony, 8 Mod. Ill

;
R.

r. Serle, id. 332; R. v. Stephens, Sir T. Jonas, 177; R. v. Turner,
id. 215; R. v. Hull, 11 Mod. 390.

(a) R. v. Norwich, 2 Salk. 436
;
R. v. Exeter, 1 Ld. Ray. 223

;

R. v. London, 9 B. & C. 1; R. v. Same, 3 B. & Ad. 255.

(ft) Per Eyre, J., 1 Str. 539
;
R. v. Cambridge, 2 T. R. 456

;
R.

v. Winchester, 7 A. & E. 215; R. v. Leeds, 7 A. & E. 963; Gayv.
Cross, 7 Mod. 37

; Anon., 2 Barn. 24
;
Warden v. Rous, 7 Mod.

323
;
R.

, Love, 12 Mod. 601
;
Fludier v. Lombe, Cas. t. Hard.

307; R. v. Derby, 7 A. & E. 419.

(c) R. v. York, 4 T. R. 699; 5 T. R. 66; cf. R. v. Colchester, 2
T. R. 259. A mandamus would also be granted to admit the

deputy of a recorder, if the recorder could establish his right to

appoint a deputy, R. v. St. Alban's, 12 East, 559.

(d) Thompson v. Goodfellow, 2 Show. 173.

(c) R. v. Woodrow, 2 T. R. 731
; Papilion & Dubois, Skin. 64.

(/) Anon., Sty. 355.

(g) Knipe v. Edwin, 4 Moti. 281
;
R. v. Bailiffs of Ipswich, 1

Barn. 407; R. v. Clitheroe, 6 Mod. 133; Vaughanv. Lewis, Carth.

287.

(/O R. v. Bridgnorth, 1 Barn. 53.

(/) Emery v. Malmesburv, 3 Q. B. 577; 4 Jur. 222.

(k) R. . 'Beaufort, 5 B. & Ad. 442
;
R. v. Midhurst, 1 Wils.

2n:5; cf. R. v. West Looe, 3 B. & C. 677. As to burgesses, see
now 15 & 46 Viet. c. 50. s. 47, and under the heading "Municipal
Corporations," post, p. 323 eiseq.

(1) R. v. Oakhampton, 1 Wils. 332; Wannel v. Cam. Civ. Lon-
don. 1 Str. 675; Townsend's case, 1 Keb. 458; R. r. Bosworth, 2
Str. 1112

;
R. v. Harrison, 3 Burr. 1322

;
R. v. Ludlam, 8 Mod.

2(i7
;
R. v. Kingston-upon-Hull, 11 Mod. 382

;
R. r. Lincoln, 12

Mod. 190
; Wright v. Fawcett, 4 Burr. 2041

;
cf. R. r. Eye, 1 p
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tion (m) ;
a constable (n) ; scavengers (o) ;

a port-
reeve (p); to admit an attorney to practise in a.n in-

ferior Court of law (g), at any rate where there was no
ancient usage or custom limiting the number (r) ;

a

notary (s); a registrar of an archdeacon (); a deputy
registrar of an archbishop's court (u) ;

clerk of the

peace (x); town clerk (?/); clerk to the land tax com-
missioners (z); clerk of the fines in the marches of

Wales (a) ;
clerk of trustees under the General

Turnpike Acts (6); and the same would now be

held in the case of a clerk to a board of guard-

[ ^ 282] ians (c); church-wardens (d); and

& C. 85
;
R. v. Norris, 1 Barn. 385 : Moore v. Hastings, Cas. t.

Hard. 353; R. r. Doncaster, 7 B. & C. 630. But a mandamus to

the inquiry jury of a borough to present two persons to be free-

men was refused, Holt, C.J., saying, "We'll grant a mandamus
to him who is to admit, but not to them who are to present on
oath the truth of a fact

;
not to a jury." Case of Borough of

Clithero. Comb. 239.

(m) R. v. Rye, 2 Burr. 798.

(n) Anon., Comb. 285; Anon., 2 Barn. 129.

(o) Per Lord Mansfield, R. v. Barker, 3 Burr. 1267.

(p) R. v. Williams, Sayer, 140; also the ale taster to a borough,
where his appointment as such appeared to be a previous requisite
to his being chosen portreeve, the portreeve being the returning
officer for Members of Parliament. Ravenhil's case, Str. 608.

(q) Per curiam, Lee's case, Garth. 169; per Holt, C.J.. White's

case, 6 Mod. 18
; Anon., March. 141

;
Gillman v. Wright, Sid.

410. See R. v. Mayor, &c., of London, 13 Q. B. 1: the absence
of a roll to be signed by the attorney being considered in this

case no objection : a roll should be procured in such inferior courts

as had not one.

(r) R. v. Sheriffs of York, 3 B. & Ad. 770.

(s) R. v. Scriveners, 1 G. & D. 641; 3 G. & D. 272; 10 B. & C.

511.

(t) Lambert's case, Carth. 170; 1 Show. 253.

() R. v. Ward. 1 Barn. 252, 294, 380, 411
;
2 Str. 893. But

this was against the will of Holt, C. J.
;
see White's case, 6 Mod.

18, and cf. R. v. Gloucester, 2 B. & Ad. 158.

(a;) R. v. Surrey, Sayer, 144.

(y) R. v. Slatford, 5* Mod. 316
;
R. v. Hereford, 6 Mod. 309

;

Town Clerk's case, Comb. 244
;
R. f. Knapton, 2 Keb. 445

;

Audlv's case, Latch. 123.

(z) R. v. Thatcher, 1 D. & R. 426.

(a) Dolben's case, 1 Keb. 872, 881. A mandamus was also

granted to admit the deputy secretary of the Court of the Marches,
R. v. Clapham, 2 Keb. 738.

(6) R. v. Cheshunt, 5 B. & Ad. 438.

(c) R. v. St. Martin's, 17 Q. B. 149.

(d) Ex parte Winfield, A. & E. 614; R. f. Raines, 3 Salk. 233;
R. v Williams. 8 B. & C. 681; Anon., 2 Chitt. 254; R. r. Harris,
3 Burr. 1420; Hnbbard v. Penrice, 2 Str. 1246

;
R. v. Simpson, 1

Str. 609; R. v. Rice, 5 Mod. 325: R. v. White, 8 Mod. 325 : R. r.

Rees, 12 Mod. 116
;
R. v. Chester, 1 A. & E. 342 ; R. v. Middle-

sex, 3 A. & E. 615; Ex parte Lowe, 4 Dowl. 15; Morgan r. Cardi-

gan, 1 Salk. 166
; King's case, 1 Keb. 517

; Northampton case,
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men (e); a chapelwarden (having under a local Act
the power of a churchwarden for the purposes of the

chapel) ( / ) ;
a trustee of the poor of a parish (g) ;

over-

seers of the poor (/i); parish clerk (i); sexton (&); a

commissioner under a local drainage Act (I) ; registrar
of the Bedford Level Corporation (ra); a director of a

chartered company (n) ; liveryman of a city company (o) ;

freeman of the company or fraternity of freemasons
of a city (p), or of a company of free fishermen and

dredgemen (g), or of the company of coopers of a

town (r).
As to a degree at a university, it was said by the

Court, in R. v. University of Cambridge (s), that if a

degree were denied to a man who had performed all his

exercises for it, a mandamus would be granted to admit

him; and it is stated in an old report (t) that a man-
damus was granted to make a Master of Arts.

^f The Court has refused a mandamus to [ -fa 283] Cases in

admit or swear in in the following cases, viz : to admit J
nicn man-

to an Inn of Court (u) ;
or to such a body as Barnard's JJ]^!,^

Carth. 118
;
R. v. Rees, Carth. 393

;
R. v. Commissary, &c., of

Bishop of Winchester, 7 East, 573
;
R. v. Henchman, Cas. t.

Hard. 130.
" Churchwardens cannot have a mandamus unless

elected by custom,and notby the canon or the parson." 2Keb. 67.

(e) R. 'v. Middlesex, 3 A. & E. 615.

(/) Ex parle Duffield, 3 A. & E. 617.

(g) R. v. St. Mary Abbots, 2 B. & Ad. 740.

(h) R. v. Manchester, 7 Dowl. 707.

(i) Clerk of St. Dunstan's case, Comb. 105
; per Twysden, J.,

2 Keb. 168
; per Keeling, C.J., id. 172

;
and the cases cited in

Dolben's case, 1 Keb. 881. See also 2 Barn. 53.

(k) Per Lord Mansfield, R. v. Barker, 3 Burr. 1267
; Nightin-

gale v. Marshall, 3 D. & R. 549; Anon., 7 Mod. 118.

(/) R. v. Kelk, 12 A. & E. 559
;
1 Q. B. 660

;
cf. R. v. Prin, 1

Keb. 609, 686.

(m) R. v. Bedford Level Corporation, 6 East, 356.

In) Anon., 2 Str. 696.

(o) Taverner's case, Sir T. Ray. 446. As to admission to the
Scriveners' Co.. see R. v. Scriveners' Co., 10 B. & C. 511

;
to the

Russian Co., De la Costa v. Russian Co., 1 Barn. 24; to the Turkey
Co., R. v. Turkey Co., 2 Burr. 943; to the Company of Armourers
and Braziers, Smith v. Armourers and Braziers, 1 Peake, N. P.

!!'!): to the Gunmakers' Co., R. v. Gunmakers' Co., W. Kelynge,
280; to the Skinners' Co., R. v. Oxenden, argucndo, 1 Show. 219.

(p) Green v. Mayor of Durham, 1 Burr. 127
; see R. v. Host-

men of Newcastle, 2 Str. 1223. These freemasons were a local

guild and not, it need scarcely be said, a branch of the great
society of free and accepted masons.

(?) R. v. Tappenden, 3 East, 186.

(r) R. v. Newcastle, 7 T. R. 548.

() R. v. University of Cambridge, 8 Mod. 151, the case of Dr.

Bentley.
(<) R. v. Patrick, 2 Keb. 66.

(w).R. v. Lincoln's Inn, 4 B. & C. 855.
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Inn (x) ;
or to the degree of barrister-at-law (y) ;

or

to be an advocate of the Court of Arches (z) ;
or as

member of the College of Physicians (a) ;
or a per-

son who has a remedy by quare impedit (b) ;
or to the

office of chaplain of a college, where there is a visi-

tor (c) ;
or to a lectureship if unendowed or dependent

on voluntary contributions, or where the rector may re-

fuse the use of the pulpit (d) ;
or to the post of sur-

geon to a hospital (e) ;
or the steward of a court

baron (/) ;
or bailiff of a manor (#) ;

or to admit a

deputy of a parish clerk (h) : or to swear in a serjeant-

at-mace, where he is an officer dative and removable at

the pleasure of the mayor (t).

A mandamus to swear -in has been refused after a

judgment ouster obtained against the applicant. The
Court must take such judgment as good so long as it is

unreversed (Ar).

Mandamus to "A mandamus to restore," says Lord Mansfield, "is

restore to the true specific remedy where a person is wrongfully
office.

dispossessed of any office or function which draws after

it temporal rights, in all cases where the established

course of law has not provided a specific remedy by
another form of proceeding

"
(Z).

A mandamus to restore to actual possession of an
office is, however, granted only where the official has

already had actual possession of it: if he has not had
actual possession of it, a mandamus will only be granted

[^ 284] to give him legal possession of it, not -jf act-

ual possession (m). Tbe reason why, in such a case,
the Court does not meddle with the actual possession

(x) R. v. Barnard's Ind, 5 A. & E. 17.

(y) R. v. Gray's Inn, Doug. 353.

[*)
R. v. Archbishop of Canterbury, 8 East, 213.

(a) R. v. College of Physicians, 7 T. R. 282; R. t;. Askew. 4

Burr. 2186; R. v. College of Physicians, 2 Show. 178; and see Dr.

Goddard's case, 1 Keb. 75, 84.

(b) See per Lord Kenyon, C.J., R. v. Stafford, 3 T. R. 651;
Ken's case, cited 1 Keb. 835.

(c) R. v. Chester, 2 Str. 797.

(d) R. v. Bishop of London, 1 Wils. 11; R. v. Same, 1 T. R.

331; R. v. Same, 13 East, 419; R. v. Archbishop of Canterbury,
15 East, 117, R. v. Bishop of Oxford, 7 East, 345; R. v. Bishop of

Exeter, 2 East, 462; R. v. Field, 4 T. R. 125.

(e) Anon., 7 Mod. 118.

(/) Per Eyres, J., Speaker & Styant, Comb. 127.

(g) Per curiam, Comb. 133.

(h) Parish Clerk's case, Lofft, 434.

(t) R. v. Winter, 2 Keb. 134. See and distinguish R. v. Bar-

nard, 2 Keb. 402.

(fc) R. v. Serle, 8 Mod. 332, 335.

(I) R. v. Blooer, 2 Burr. 1045.

(m) R. v. D. & C. of Dublin, 1 Str. 536.
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is, according to Pratt, C.J., "because when -we have

given him the legal possession, he is by law as much
entitled to every right belonging to the office as if he
had the actual possession, and may maintain that right
without our assistance, even against another who is in

possession of the office" (n).
From very early times we find many instances of

mandamus to restore to the office of alderman (o) ;
also

to that of town councillor
( p) ; burgess (q) ;

common
burgess (r] ; capital burgess (s) ;

in burgess (t) ;
cit-

izen (u] ; capital citizen (x) ;
freeman of a borough (y) ;

one of the approved men of Guildford (z) ;
steward

of a corporation (a) ;
a constable (6) ;

a serjpant-at-

mace, where the office was -^ one for life (c) ; [^ 285]

(n) Ib. 538.

(o) Haddock's case, 1 Sir T. Ray, 435; R. r. Canterbury. 1 Lev.

119; R. v. The Bailey, &c., of Brecknock, 1 Keb. 33; Wigon v.

Pilkington, 1 Keb. 597; Crips v. Hailstone, 1 Keb. 812; R. t>.

Rippon, 2 Keb. 15; R. v. Stafford, 2 Keb. 264; R. v. Braytield, 2
Keb. 488; R. v. Jay, 3 Keb. 714; R. v. Sanchar, 2 Show. 66; En-
field v. Hills, Sir T. Jones, 116; R. v. Thacker, Id 121; R. v.

Shrewsbury, 2 Barnard. 394; 7 Mod. 201; R. v. Doncaster, Say.
37; Exeter?:. Glide, 4 Mod. 33; Smith's case, 4 Mod. 53. R. v.

Leicester, 4 Burr. 2087; R. v. Andover. 3 Salk. 229; R. v. Taylor,
3 Salk. 231. As to a mayor, see Mayor of Durham's case, 1

Sid. 33.

(p) Styles, 32;. R. v. Tyther, 2 Keb. 250; William's case, 2 Keb.

558; Anon., 2 Salk. 436; R. v. Coventry, 2 Salk. 430; R. v. Raines,
3 Salk. 233; R. v. Liverpool, 2 Burr. 723; R. v. Chester, 5 Mod.

10; R. r. Chichester, 1 Show. 273; R. v. Oxford, 6 A. &E. 349.

(q) Bagg's case, 11 Rep. 94; Clerk's case, Cro. Jac. 506; R. v.

Philingbam, 1 Keb. 777; R. v. Tidderley, 1 Sid. 14; R. v. Wil-

ton, 5 Mod. 257; R. v. Chalk, Comb. 396; R. v. Pomfret, lOMod.
107: R. v. Truebody, 11 Mod. 75; R. . Shaw, 12 Mod. 113; R.

r. Derby, 2 Salk. 436; R. v. Dover. 11 Q. B. 260.

(r) R^ v. Buckingham, 10 Mod. 173.

(s) R. v. Aldborough, 10 Mod. 100, 1 Keb. 308, See case of

Devises, 2 Keb. 725; R. v. Vicars, 11 Mod. 214; R. t'. Lane, 11

Mod. 270; R. v. Carlisle, 11 Mod. 378; R. r. Gloucester, Holt, 450;
R. v. Ryrne Regis, 1 Doug. 79, 177.

(0 R. v. Holmes, 3 Burr. 1641.

[) Middleton's case, 3 Dy. 332 b.

(*) R. v. Carlisle, Fort. 200.

(.?/) Proctor v. Kingsion-upon-Thames, Sty. 477; R. r. Derby.
( as. t. Hard. 153.

(z) 1 Lev. 162; cf. Anon., 2 Mod. 316, with R. v. Dean of Exe-

ter, 2 Show. 217.

(a) R. r. Halse, 1 Keb. 20: Blagrave's case, 2 Sid. 6, 49, 72.

Distinguish Dighton v. Stratford-on-Avon, 1 Sid. 461, where the

office was held durante benc placilo.

(b) Per Twysden, J., Anon., Free. 21. Cf. Sty. 42, 2 Lev. 1<>;

Noy. 78; 1 Bulst. 174; Middleton's case, 3 Dy. 332 b., 28.

(c) R. v. Barnard, 2 Keb. 402; R. v. Dartmouth, 3 Salk. 229;

Anon., Comb. 287.
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a sword bearer to a corporation (d) ;
a recorder (e) ;

clerk of the peace (/) ;
town clerk (g) ; jurat (h) ;

an attorney of an inferior Court (i) ;
the attorney of

a corporation (k) ;
an attorney within the liberty of St.

Martin's-le-Grand (I) ;
steward of a court leet (m) ;

curate of a chapel donative (n) ;
minister of an endowed

dissenting chapel (o) ;
master of an endowed grammar

school (p), and an under-master (q) ; registrar of a

bishop's court (r) ; registrar of an archdeacon (s) ;

churchwarden (t), sexton, at any rate where it is an

(rf) R. v. Bristol, 1 Show. 288.

(e) R. r. Wells, 4 Burr. 1999; Basset r. Barnstaple, 1 Sid. 286;
Bath ?. Hawley, 2 Keb 770, 796; R. r. Corye, Sty. 86; Prin's

case, 1 Keb. 520, 541; R. v. Holt, 3 Keb. 667; Protector r. Colches-

ter, Sty. 446; R. v. Cambridge, 2 Show. 69; Whiteacre's case, 11

Mod. 67; R. r. Canterbury, 11 Mod. 403.

(/) R. r. Evans, 1 Show. 282.

(g) R. v. Stratford-upon-Avon, 1 Lev. 291, 2 Keb. 641, 656;

R. f. Gloucester, 2 Show. 504; R. v. Durham, 10 Mod. 146; R. i:

Oxon, 2 Salk. 428; R. v. Axbridge, 2 Cowp. 523; Verriorr. Sand-

wich, 1 Sid. 305; R. v. Campion, 1 Sid. 14, 2 Sid. 97.

(h) Anon., 1 Lev. 148.

(t) Hurst's case, 1 Sid. 94, 152, 1 Keb. 558 (City Court of Can-

terbury); Underwood's case, cited 1 Sid. 94 (the Marshals^
Court)"; R. v. Sheriff of York, 2 Show. 154; Parker's case, 1 Vent.
331 (the Court of the County Palatine of Chester).

fit) R. v. Colchester, 2 Keb. 188.

m Collin's case, 1 Keb. 549.

(MI) Middleton's case, 1 Sid. 169; per Glyn, C.J.. 2 Sid. 112; R.

f. Kingscleere, 2 Lev. 18; Hurst's case, 1 Keb. 354: R. r. Raines.

3 Salk. 233; Protectors. Craford, Sty. 457: per Lord Mansfield,
3 Burr. 1659. A different view of the office was taken in the fol-

lowing cases: Anon., 12 Mod. 666; Stamp's case, 1 Sid. 40, 1

Keb. 5.

(n), R. v. Blooer, 2 Burr. 1043. See further as to curates, R. r.

Oxford, 7 East, 345, 600; R. v. London, 15 East, 117, 133; R. r.

Stafford, 3 T. R. 646; Faulkner r. Elger, 6 D. & R. 517, and per
Lord Mansfield in Powel r. Milbank, 1 T. R. 401, note.

(o) Per Lord Kenyon, R. r. Jotham, 3 T. R. 577; per Lord Den-
man. R. v. Abrahams, 4 Q. B. 160.

(p) R. r. Darlington, 6 Q. B. 682; per c-uriam. Parkinson's

case, Comb. 144; Hermitage's case, Comb. 210. The office of
schoolmaster disputes with that of sexton, the distinction of

being the lowest in respect of which a mandamus would be

granted. Cf. 1 Keb. 631 with 2 Keb. 862. Some of the older

cases are against granting a mandamus in the case of a school-

master; see Protector v. Craford, Sty. 457, referred to R. r. Patrick,
1 Keb. 835; per curian, R. r. Raines, 3 Salk. 233; Pollice's case.

cited 2 Barn. 366.

(q) R. v. Morpeth, 1 Str. 58.

(r) Anon., Comb. 264; sed vide, per Holt. C.J., Anon., 12

Mod. 666.

(s) See Ruding r. Newell, 2 Str. 983; Lambert's case, Carth. 170.

(t) Per Glyn, C.J., Sty. 457; per curiam, 3 Mod. 335.
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office for life (u) ; parish ^ clerk (x) ;
col- [^-286]

lector of rates (y) ;
clerk to turnpike commissioners (z);

clerk to a board of guardians (a) ; scavengers (6) ; as

member and assistant of the Company Traders to the

Bermudas (c) ;
as member of the court of assistants of

the Cutler's Company (d) ;
assistant of the Sadlers'

Company (e) ;
a freeman of the Company of Free

Fishermen and Dredgemen of Faversham (/) ;
and of

Whitstable (g) ;
a brother of the Trinity House at

Hull (h) ;
to the office of Governor of Bridewell in the

City of London (i) ;
receiver of the Bedford level (&);

surveyor of the New River water (2), and its treas-

urer (ra) ; clerk or surveyor of city works (n) ;
clerk

of Masons' Company (o) ; deputy of the secretary to the

Court of Marches (p) ;
to the ancient annual office (in the

gift of the Court of Common Council) of Clerk and

Comptroller of the Bridge House Estates (q) ;
to the of-

fice of master-weigher of the kings' beam (r) ;
woodward

of the City of London (s) ;
and yeoman of the wood

wharf (t)~
A mandamus to restore has been refused in the case

(71) E. v. Kingscleere, 2 Lev. 18 per cvn'atn, R. v. Raines, 3
Salk. 233; R. v. St. James, Taunton, 1 Cowp. 413; He's case, 1

Vent. 143; see R. '. Stoke Damarel, 5 A. & E. 584; see note (p)

supra.

(x) R. r. Warren, 1 Cowp. 370; R. v. Davies, 9 D. & R. 234;
Ex parte Cirkett, 3 Dowl, 327; R. v. Gaskin. 8 T. R. 209; R. v.

Smith, 5 Q. B. 614; Anon., 2 Chitt. 254; Kido v. Watkiuson, 11

Mod. 221; see also id. 261, and^er Glyn, C.J., 2 Sid. 112.

(y) R. v. Christchurch, 7 E. & B. 409, 421.

(51
R. v. Wrexham, 5 A. & E. 581.

(a) R. v. St. Martin's, 17 Q. B. 149; 20 L. J. Q. B. 423. A dif-

ferent view formerly prevailed, see R. v. St. Nicholas, Rochester,
4 M. & S. 324; R. v. Dodgelly, 8 A. & E. 561.

(b) Per curiam, He's case, Vent. 143. See Per curiam, R. v.

Mayor of London, 2 T. R. 181.

(c) Trott's case, 2 Keb. 693.

(d) R. v. Company of Cutler's, Cas. t. Hard. 129.

(e) R. v. Sadler's Co., 3 E. & E. 42; 4 B. & S. 570; 10 H. L.

Cas. 404.

(/) R. v. Faversham, 8 T. R. 352.

(g) R. v. Whitestable, 7 East, 353.

(A) Bagwell r. Jobson, 1 Barn. 144.

(i) R. v. Boulton, 3 Keb. 464.

(k) Anon.. 1 Barn. 195.

(/) Referred to, Comb. 347.

(m) See R. v. Raines, 3 Salk. 233; R. v. New River, 1 Keb. 629.

In] 2 Sid. 112; 2 T. R. 182, n.; R. v. London, 2 Barn. 398.

(o) Stamp's case, Comb. 348.

(p) R. v. President, &c., of the Marches, 1 Lev. 306.

(q) R. v. Mayor, &c., of London, 2 T. R. 177.

(r) See 1 Barn. 123, 135.

*) Ib.

(0 Case of Shriven and Turner, 2 Str. 832.

20 INFOBMATION.
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Cases where of a canon (u), and also a chorister of a cathedral (x)
mandamus to

[ -fa 287 ] and the master -^ of a grammar school an-
restore nexed to it (y\ the bishop being in all these cases vis-

itor
;
in the case of a college chaplain, where there is

a visitor (z) a fellow or master of a college, where
there is a visitor (a) ; a barrister (6) ;

a proctor (c) ;

a fellow of the College of Physicians (d) ; surgeon of

a hospital (e) ;
Clerk to the Company of Butchers, al-

leged to be a chartered office in which the applicant had
a freehold (/) ;

clerk to justices (g) ;
clerk to a Dean

and Chapter (h) ;
clerk in the office of Custos Bre-

vium (i) ;
a charterhouse, bluecoat or other almsman or

almswoman (k) ;
a vestry clerk (I) ; approver of guns

to the Gunmakers' Company (ra) ;
water bailiff of the

Severn (n) ;
master of the Lord Mayor's water house (o) ;

and formerly, but not now, in the case of a clerk to

poor law guardians (p).
In the case of Dr. Bentley, a mandamus was granted

to the University of Cambridge, to restore him to the

degrees from which he had been degraded on the ground
of alleged contumacy (q). But, as observed by Lord

Kenyon in a later case (r), it was intimated in that

case that if the Bishop of Ely had acted as general
visitor, the Court would not have entered into a discus-

sion of the case below; and further, in that case the

principles of the law had been violated; Dr. Bentley

() K. v. Bishop of Chester, 1 W. Bl. 22; 1 Wils. 206.

(x) R. v. Chester, 15 Q. B. 513.

(y) R. v. Rochester, 17 Q. B. 1.

(z) Prohurst's case, Carth. 168.

(a) Appleford's case, 1 Mod. 82; 2 Keb. 864; Parkinson's case,
3 Mod. 265; Comb. 143; Witherington's case, 1 Sid. 71; 1 Lev.

23: Robert's case, 2 Keb. 102, 864; Patrick's case, 1 Lev. 65; 1

Keb. 289, 294, 298, 551, 610; 2 Keb. 167.

(b) See Boreman's case, cited Sty. 457.

(c) R. v. Oxenden, 1 Show. 217; 3 Mod. 332.

(d) Goddard's case, 1 Keb. 75, 84.

(c) Anon., Comb. 41.

(/) White's case, 6 Mod. 18.

g) Exparte Sandys, 4 B. & Ad. 863.

h) Comb. 133.

t) Whitechurch v. Pagot, Sty. 208.

(k) R. v. Wheeler, 3 Keb. 360.

(I) R. v. Croydon, 5 T. R. 713.

(i) Vaughn v. Gunmaker's Company, 6 Mod. 82.

(n) Comb. 347.

(o) See He's case. 1 Vent. 143. As to workmen in the mint
and moneyer of the mint, see Stirling's case, 1 Sid. 304: 2 Keb. 91.

(p) R. v. St. Nicholas, Rochester, 4 M. & S. 324; sed vide R. v.

Dolgelly Union, 8 A. & E. 561; see now R. r. St. Martin's. 17 Q.
B. 149; 20 L. J. Q. B. 423.

(q) R. v. Cambridge, 8 Mod. 148.

(r) E, v. Cambridge, 6 T. R. 104.
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had been condemned without being heard; and the whole
mode of proceeding in his case was improper (s).

fa In the case before Lord Kenyon, the
[ ^ 288]

Court refused a mandamus to restore, to the franchises

of a resident master of Arts, a person banished from
the University by the Vice-Chancellor and Heads of

Colleges in the Vice-Chancellor's Court, for an offence

against certain statutes of the University.
"
It seems

to me," said Lord Kenyon,
" that offences against the

statutes alluded to were intended to be cognizable in

the Vice-Chancellor's Court; and if there be any errors

in the proceedings of that Court, they should be recti-

fied in the Court of Appeal in the University" ().
And the authorities are numerous to the effect that

where there is a proper visitor, his sentence, in a mat-

ter in which he is not disqualified to act by interest,

given after hearing the parties concerned, is conclu-

sive; and the Court will not interfere with it in any
way by mandamus (u}.

It is clear that a visitor has jurisdiction to restore

after amotion; and where that is so, the application for

restoration must be made to him (x).
As to the unfounded contention that a college visitor

has jurisdiction only in the case of a person who has

been admitted, vide ante p. 278, and the cases there re-

ferred to in note (i).

But, according to Lord Hardwicke,
"
if the parties

concerned do not shew that there is a visitor, the Court
cannot take notice that there is, because all visitatorial

powers are of a private nature, and there is no dif-

ference whether that power be in the Crown or

(s) 6 T. R. 107. According to Lord Hardwicke, it did not ap-
pear in Dr. Bentley's case that there was a visitor. (See Cas. t.

Hard. 218). It would seem that in 5 Edward II., certain schol-

ars of the order of the predicants obtained a mandamus from the

king to be allowed the privileges of the university from which

they had been excluded. See argucndo in Patrick's case, Sir T.

Kay. 110. See also Baketon's case, cited id. 109. On these early
cases, see the remarks of Windham, J., 2 Keb. 167.

(t) 6 T. R. 105.

(w) See Walker's case, Cas. t. Hard. 212
;
Ex partc Buller. 1

Jur. N. S. 709; Parkinson's case, Carth. 92. On the same ground
a mandamus to restore abbots, priors, or monks, though granted
in early times (see per Windham, J., in Middleton's case, 1 Sid.

169), was refused in later times, as they had visitors who could

give an adequate remedy. See arguendo Leigh's case, 3 Mod.

334, and R. v. London Waterworks, 1 Lev. 123
; Philips & Bury,

Skin. 447, 2 T. R. 346
;
R. v. Apleford, 2 Keb. 861 ; R. v. St.

Catherine's Hall, 4 T. R. 233
;
R. v. Ely, 2 T. R. 290.

(x) See per curiam, R. v. Chester, 15 Q. B. 518
;
and Apple-

ford's case, 1 Mod. 82.
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[ -^f 289] ^ in a subject; for it is a private right in

either; and in such case a mandamus must of necessity
be granted, as well where the Crown as where the sub-

ject is concerned" (y).
As to the steward of a Court baron, the reported dicta

are conflicting (z).

A mandamus will not be granted to restore a person

irregularly removed where there is power, immediately
after restoration, to remove him in a formal manner (a) ;

or, in case of an annual officer, after the expiration of

his year of office (b).
If a person is merely suspended illegally from his

office, he is still in possession, and it seems that a man-
damus to restore will not be granted (c) ;

and the Court
has always looked more strictly to the right of a person
applying to be restored than to that of a person apply-

ing to be admitted (d).
To deprive. A mandamus has never been granted to deprive of an

office (e).

Effect of man- It only remains to add that a mandamus to swear in

damus to
[ ^ 290] or admit to ^ an office confers no title to the

admit or office.
" It is the confirmation of the party's title, if he

have one; but it gives him none" (/).

(y) Cas. t. Hard. p. 218. In the case before Lord Hardwicke
the writ itself shewed that the Bishop of Ely was visitor. Cf. per
Hales, C.J., 2 Keb. 863.

(z) Against granting a mandamus in such a case are Stamp's
case, 1 Keb. 5

;
1 Sid. 40

;
Middleton's case, 1 Sid. 169; Hurst's

case, 1 Keb. 354
; per Eyres, J., Speaker v. Styant, Comb. 127.

See also Anon.. 12 Mod. 666. In favour of granting it are : Per
Hale C. J., Isle's case, 2 Keb. 820

;
and per the same judge as re-

ported in Anon., Free. 21, and R. v. Kingscleere, 2 Lev. 18.

(a) R. v. Griffiths, 5 B. & Aid. 731. R. v. Axbridge, 2 Cowp.
523

;
R. v. Mayor, &c., of London, 2 T. R. 177

;
Basset v. Barn-

stable, 1 Sid. 286. In R. v. Ward, 1 Barn. 295, a different view
was taken by the Court. They said that mandamuses had been

granted to restore officers at will, though they might the next
instant be removed absolutely ;

that was the very case of Serjeant
Whitacre : He was recorder at will

;
the town of Ipswich illegally

removed him
;
a mandamus was granted to restore him

;
and im-

mediately after they obeyed the writ they deprived him again.

(b) Mayor of Durham's case, 1 Sid. 33.

(c) See R. v. Freefishers of Whitstable, 7 East, 353
;
R. v.

Mayor of London, 2 T. R. 177, 182
;
R. v. Tyther, 2 Keb. 250

;

sed vide R. v. Guildford, 1 Keb. 868. 880 ; 2 Keb. 1.

(d) See 1 W. Bl. 25, note (o) and cases there referred to.

(e) R. v. Gower, 3 Salk. 230. The Court seems to have had
some doubt about this case, and to have ultimately refused the

writ on the ground that the fellows, whom it was sought to re-

move, had not been made parties. See the report (nom. R. v.

St. John's College, Cambridge), Comb. 279
;
4 Mod. 233

;
cf. R.

r. Totness, 5 D. & R. 481, and R. v. West Looe, id. 414 : R. v.

Portsmouth, 3 B. & C. 152.

(/) Per Lord Kenyon, R. v. Clarke, 2 East, 83.
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As to all the offices referred to in this chapter, the Distinction
distinction between the cases in which a mandamus will between

be granted and those in which the remedy is by quo
remedy by

warranto, should be carefully borne in mind. See the ^"by^Mo
observations on p. 124, ante. warranto.

Notwithstanding some want of precision in the author-

ities, the rule appears now to be established, that the

validity of the title to an office, of which one person is

in actual possession under a bond fide though illegal

election, i.e., under an election which is not merely
colourable, cannot be tried by mandamus. If another

person claims the office on the ground that he had the

majority of legal votes, he must proceed by quo warranto
to oust the actual occupant, before he can obtain a man-
damus to enforce (if necessary) his own admission. In
one case, indeed (g), where two persons claimed to have
been legally elected as recorder, and the corporation
had certified the election of one to the Secretary of State

for the approbation of the Crown, the Court thought it

a proper case for a mandamus to the corporation to put
the corporate seal to the election of the other; but this

was said, in a subsequent case
(/i), to have proceeded on

the ground that the office was not full de facto of either

party, the Crown not having signified its approbation;
and the certificate was only a step towards the comple-
tion of the title. In a previous case (i), dealing also

with the office of recorder, the Court refused a manda-
mus to the party claiming the majority of legal votes;

being clearly of opinion that his remedy was by quo war-
ranto (k).

No very precise test of a merely colourable as dis-

tinguished from an illegal election can be extracted from
the cases.

n some of the earlier cases a mandamus [-^ 291]

(g) R. ?). Mayor of York, 4 T. R. 699.

(h) R. v. Mayor of Oxford, 6 A. & E. 354.

(/) R. v. Mayor of Colchester, 2 T. R. 259. See also R. v. Bed-

ford, 1 East, 79
;
R. v. Turner, Sir T. Jones, 215

;
R. v. Hertford

College. L. R. 3 Q. B. D. 693. See also R. v. Reynolds, 1 Ir. C.

L. R. N. S. 158. The rights of the voters will not be examined,
R. v. Dolgelly, 8 A. & E. 561.

(k) The reason why, as a general rule, a mandamus will not lie

to proceed to a new election, before a quo warranto is issued to
avoid an election de facto followed by admittance is, according to

Willes, J. (R. v. Saddlers' Co., 10 H. L. Cas. 431, 432), that upon
a mandamus to proceed to a new election the person who is in the
office has no opportunity of being heard

;
and in order to give

him an opportunity of being heard, and for no other reason, a, quo
warranto is necessary.
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was granted merely on the ground that the election was
void (I).

In a later case (m) Lord Mansfield said that if an
officer were actually sworn in, the Court might think

it proper lhat his right should be tried first, or if the

election were doubtful or questionable; but otherwise

if they saw clear that there was only a colourable elec-

tion.

Where an action to determine the respective rights
of two claimants to an office had ended in a determination

that neither had been duly elected; and another election

was held, at which one of the two claimants was elected,

without notice of the intended election to the friends

of the other candidate, a mandamus to hold another
election was granted (n).
Where a person who was known to have gone to

America was elected mayor, in order that the old mayor
might hold over, the election was held merely colour-

able (o).
The irregular and disorderly manner in which an

election of churchwardens was held, induced the Court
in one case to hold it void, and to grant a mandamus
for a new election (p).
But the fact that, at an election, admissible votes

were rejected, would not suffice to make the election

void; at any rate where it is not shewn that the result

of the election was affected thereby (q). Neither would
a wrongful counting of the votes, followed by a decla-

ration of the persons so elected (r). In both these

cases the office would be full de facto, and the remedy,
if any, would be by quo warranto.

The principles above stated have also been applied to

a case where the charter of a borough directed that,
when it should happen that any of the capital burgesses
should dwell out of the borough, it should be lawful

for the remainder to elect others into their place.

[ ^- 292] -jf It was argued that, as the power of amo-
tion existed, it would be a useless ceremony to make it

necessary for the corporation (who stated their readi-

(l) Case of Aberystwith, 2 Str. 1157
;
Case of Bossiny, 2 Str.

1003
;
R. v. Newsham, Say. 211.

(m) R. v. Cambridge, 4*Burr. 2010; R. r. Bankes, 3 Burr. 1454.

See R. v. Beedle, 3 A. & E. 467.

(n) R. v. St. Martin-in-the-Fields, 1 T. R. 146.

(o) R. v. Cambridge, 4 Burr. 2008.

(jp)
R. v. Birmingham, 7 A. & E. 254.

(q) Ex parte Mawey, 3 E. & B. 718.

(r) R. v. Winchester, 7 A. & E. 215. See also R. r. Derby, 7

A. & E. 419.
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ness to consent to any rule) to do a mere formal act

prior to the granting of the mandamus; but the Court
would not depart from the general practice not to grant
a mandamus to elect, unless the party in possession of

the office were previously amoved from it (s).

A person may be elected to, and in actual possession
of, an office, though his election has been obtained by a

false and fraudulent statement made by him
;
and he can-

not be lawfully removed from it without being heard in

his defence (t).

Where the returning officer at a municipal election

under the Ballot Act, 1872, declared a person duly
elected councillor who had not the majority of votes, on
the ground that his competitor was disqualified for

election by the fact that he was at the time an alder-

man; and the person so declared elected made and sub-

scribed the declaration of acceptance of office required
by sect. 35 of the Municipal Corporations Act, 1882, he
was considered by the present Master of the Rolls (u)
not to have been properly elected either in form or sub-

stance; and in the opinion of the Court of Appeal he
did not obtain de facto possession of the office (x).
Another distinction is to be observed. If a person

has in due form been declared elected by the proper of-

ficer, he is from that moment in de facto possession.
Should another person be subsequently declared elected

on the ground of a supposed error in counting the votes,
the person first declared elected is entitled to a manda-

mus; the proceedings subsequent to the declaration of

his election being merely void (y).
And the Court will grant a rule absolute for a man-

damus to compel the swearing in of the person actually

elected, though the validity of the election is ques-
tioned; the validity not being a matter which will be

considered at this stage (z). A mandamus to restore

such a person has also been granted (a).

^C Further, if the person who had the
[ ^- 293 ]

greatest number of votes was disqualified and ineligi-
ble (e.g., a mayor, whilst such, to be elected town coun-

cillor), a mandamus would be granted to admit the

(s) R. i). Truro, 3 B. & Aid. 590.

(t) R. v. Saddlers' Co., 10 H. L. Cas. 404. See also per Black-

burn, J., pp. 420 423.

(u) R. v. Bangor, L. R. 18 Q. B. I). 365.

(*) Id., pp. 367, 368.

(y) R. . Mayor of Leeds, 11 A. E. 512.

(z) R. v. Archdeacon of Middlesex, 3 A. E. 615; Ex parte Duf-

field, 3 A. & E. 617
;
Ex parte Winfield, 3 A. & E. 614.

(a) R. v. Lyrne Regis, 1 Doug. 79.
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person next on the poll, if it could be shewn that so

many votes had been given for the former, after notice
of his disqualification, as to reduce the number of legal
votes given to him below that given to the next on the

poll (6).

Wj)ere Finally, if from the nature of the office or otherwise,

question can- the question cannot be tried by quo warranto or by any
not be other- other mode, the Court, if satisfied that an election is
wise tried.

void, will grant a mandamus for a new election; pro-
vided the circumstances are such, in other respects, as

to warrant the granting of the writ (c) ;
and sometimes

where the invalidity of the first election is not quite
clear (d) ; and even after one of the claimants has ac-

tually been sworn into the office (e).
But if there is any other mode of trying the title to

the office, a mandamus will not be granted (/).

(6) E. v. Tewkesbury. 9 B. & S. 683.

(c) Per Patteson, J., R. v. Stoke Damarel, 5 A. & E. 590; R.

v. Bedford Level, 6 East, 356. In this case Lawrence, J., said

he did not think it a universal rule that where a quo warranto
lies the Court will in no case grant a mandamus. There might
be cases where the latter might be deemed the more proper
remedy (p. 367).

(d) R. v. Birmingham, 7 A. & E. 254; Ee Barlow, 30 L. J. Q.
B. 271; R. v. Hertford College, L. R. 3 Q. B. D. 704.

(e\ R. v. Bedford Level, ubi supra.

(/) R. v. Thatcher, 1 D. & R. 426. See and distinguish Ex
parte Mawey, 3 E. & B. 718, ante, p. 291.
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A MANDAMUS issues, says Blackstone, to "the judges of General rule,

any inferior Court commanding them to do justice ac-

cording to the powers of their office, wherever the same
is delayed! for it is the peculiar business of the Court
of King's Bench to superintend all inferior tribunals,
and therein to enforce the due exercise of those judicial
or ministerial powers with which the Crown or the

Legislature has invested them, and this not only by
restraining their excesses, but also by quickening their

negligence and obviating their denial of justice" (a).
A mandamus has never been issued to any of the su- TO what

perior Courts (&); though, before the Judicature Acts, Courts not

it would have been granted to a judge of assize, where granted,

he refused to perform a duty obligatory upon him and
not merely discretionary (c). Sect. 16 of the Judica-

ture Act, 1873, now vests in the High Court the juris-
diction exerciseable by the Courts created by Commis-
sioners of Assize, of Oyer and Terminer, and of Gaol

Delivery (see also sect. 37).
Neither is there any instance of a mandamus to the

Judicial Committee of the Privy Council (d).

-jfc-The Court refused to issue a mandamus [^ 295]
to the Court of Admiralty (e), or to the Central Crimi-

nal Court (/).

(a) 3 Com. 110. Mandamus has for this purpose superseded
the old original writ ofprocedendo adjudicium which issued out
of Chancery.

(b) See R. v. Oxenden, 1 Show. 218; Rioter's case, 1 Vern. 175.

(c) See R. v. Harland, 8 A. & E. 826. But cf. Ex parte Fer-

nandez, 10 C. B. N. S. 3; 30 L. J. C. P. 321, and the judgments
in R. v. Central Criminal Court, L. R. 11 Q. B. D. 483, 484.

(d) Ex parte Smyth, 3 A. & E. 719.

(e) Sayer v. Newton, cited Cas. t. Hard. 217.

(/) R. v. Central Criminal Court, L. R. 11, Q. B. D. 479.
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Scope of the
mandamus
when
granted.

Wherever granted it is to compel the exercise of a

jurisdiction which the inferior tribunal possesses but
refuses to exercise; never to compel the exercise of such

jurisdiction in any particular manner; or by way of ap-

peal from its actual exercise.

A mandamus to a judicial officer differs in this re-

spect from one directed to a purely ministerial officer,

which may be and usually is to order the doing of some

particular act and in a manner prescribed.
A mandamus is never granted to compel the re-hear-

ing of a case already decided (g) ;
or by way of ap-

p&al (h) ;
or to interfere with rules of practice which are

not in. the opinion of the High Court unreasonable (').

If the tribunal ordained by law have heard and de-

termined however erroneously, the superior Court will

not interfere by mandamus (fc).

Neither will a mandamus be granted to enforce the

judgment of an inferior Court where that Court can do
so itself (Z); or where there is any other method of en-

forcing it (m).
With reference to inferior tribunals, it is also to be

observed that a mandamus is never granted against any
of the subordinate officers to compel a performance of

their duties. "Officers are incident to all courts, and
must partake of the nature of those several courts in

which they attend; and the judges, or those who have
the supreme authority in such courts, are the proper
persons to censure the behaviour of their own officers;

and if they should be mistaken the Queen's Bench can-

not relieve" (n).

[^ 296] "ArBut if an inferior Court abstain from en-

tering upon the merits of a case, in consequence of its

arriving at a wrong decision upon a preliminary point
of law, this will be regarded as a refusal to hear; and
a mandamus to hear and determine will be granted (o).

(g) Per Patterson, .1., Ex parte Smith, 3 A. & E. 722; Ex parte.

Morgan, 2 Chitt. 250; R. v. Monmouthshire, 7 D. & R. 334; 4

B. & C. 844.

(h) R. v. West Riding, 1 A. & E. 563; R. v. Manor of Old Hall.

10 A. & E. 248; cf. R. v. West Riding, 7 T. R. 467.

(i) See post, pp. 301, 302.

(fc) See R. v. Lords Commissioners of the Treasury, 10 A. &
E. 179; S. v. S. 10 A. & E. 374; R. v. Manor of Old Hall, 10 A.

& E. 248.

(1) R. v. Conyers, 8 Q. B. 981, 999.
,

(m) Wilkins' v. Mitchell, 3 Salk. 229. See R. r. Conyngham,
1 D. & R. 529.

(n) Per curium, Leigh's case, 3 Mod. 335; R. r. Conyers, 8 Q.

B. 981. See R. v. Wood Ditton, 18 L. J. M. C. 218.

(o) Seeder Coleridge, J., R. v. Richards, 20 L. J. Q. B. 352.
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A mandamus issued in early times to compel Eccle- Ecclesiasti-

siastical Courts to assoil an excommunicated person cal Courts,

who wished to conform to the orders of the Church (p) ;

aud to a bishop to absolve an excommunicated per-
son (2).
Down to 1857 the Ecclesiastical Courts had jurisdic-

tion in relation to the grant and revocation of probates,
wills, and letters of administration; and the reports are

full of cases, now obsolete, in which mandamuses were

granted in order to compel those tribunals to grant pro-
bate or administration to persons entitled. The Court
of Probate Act, 1857 (20 & 21 Viet. c. 77), put an end
to the jurisdiction of the Ecclesiastical Courts in these

matters, and transferred it to a court created by that Act,
called the Court of Probate. The jurisdiction of this

court was, by Judicature Act, 1873, s. 16, transferred

to the High Court of Justice, and is to be exercised by
the Probate, Divorce and Admiralty Division of it (s. 31).
A mandamus was granted to compel the judge of the

Court of Arches to hear an appeal from a sentence on
a clergyman under the Church Discipline Act, 3 & 4
Viet. c. 86 (r).

Whether the functions discharged by the Court held

by commissioners appointed by the metropolitan for the

confirmation of a person elected bishop, in pursuance
of letters missive and cong6 d' 6lire, are judicial or

merely ministerial, was made the subject of long and
learned discussion in the case (s) relating to Dr. Hamp-
den. The commissioners having refused to hear the

objections of certain opposers, and having confirmed

the election in the form usual where no opposition is

made, a mandamus was applied for to compel the arch-

bishop or his vicar-general to hold a court for hearing
the objections. Patteson and Coleridge, JJ., were in

favour of granting a.mandamus, on the ground that the

objections should ^-have been heard, or at any [^ 297]
rate that the case was sufficiently doubtful to require a

return. But LordDenman, C.J., and Erie, J., were so

strongly of opinion that 25 Hen. 8, c. 20, made it im-

perative on the metropolitan to confirm without hear-

ing objections, that the rule for a mandamus was dis-

charged.

(p) Per Montague, J., case of Parish of St. Balaunce, 1 Palm.
~>1. In the same case it is said that a mandamus issued to com-

pel a bishop to send to the parson of a parish the chrism, or oil

for baptizing.

(q) Anon., 2 Roll. 107.

(r) R. v. Dodson, 7 E. & B. 315.

(a) R. v. Archbishop of Canterbury, 11 Q. B. 483.
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Insolvency
and Bank-

ruptcy Com-
missioners.

Mayor's
Court.

The Court were in this case unanimously of opinion
that if there had been a duty to hear the objections, a

mandamus would be the appropriate remedy for a refusal.

Where, pending a suit against a bishop before his

metropolitan, the bishop appealed to the delegates, a

mandamus to compel the latter to admit his allegations
was refused (t).

Under the Church Discipline Act of 3 & 4 Viet. c. 86,
the bishop has a discretion as to issuing a commission
to inquire into charges against a clergyman ;

and where
the bishop declined, after inquiry, to issue a commis-
sion to inquire into charges against the rector of a par-

ish, preferred by a stranger to it, the Court refused a

mandamus to compel him to do so (it).

A mandamus also lay to the Commissioners of the

old Court of Insolvent Debtors (a;); but not by way of

appeal from any judicial determination.

A decision that a deed of assignment, under which a

person claimed the surplus of the insolvent's property,
was invalid as against the other claimants, was held a

judicial determination. And even after the validity of

the deed had been upheld by the Lord Chancellor and
Lords Justices, the Court of Queen's Bench still held

the refusal of the commissioners to make an order vest-

ing the surplus in the assignee under the deed, to be a

judicial act with which they would not interfere by
mandamus; notwithstanding the opinion of the Chan-

cery Court that, after the validity of the deed had been

established, the functions of the commissioners had be-

come ministerial only (y).
A mandamus lay also to commissioners under the old

Bankruptcy Acts (z) ;
but not to exercise in any par-

ticular way a discretion vested in them (a).

[ ^- 298 ] ^- It lay also to the mayor's court to give

judgment (6).

As to compelling the admission of an attorney to

practise there, see R. v. Mayor of London (c).
Before 1856 (d) it lay to judges and officers of county

(t) Bishop of St. Davids v. Lucy, 1 Ld, Ray. 544.

(u)
E. v. Bishop of Chichester, 2 E, & E. 209.

(a;) Exparte Deacon, 5 B. & Aid. 759.

(y) R. v. Law, 7 E. & B. 366; Exparte Cook, 2 E. & E. 586.

(*) Be Bromley, 3 D. & R. 310.

(a) Ex parte King, 7 East, 91 note.

(6) Amherst's case. Sir T. Ray. 214, 1 Vent. 187; R. v. Rush-

worth, W. Kelynge, 287. See Buxton & Singleton, 3 Keb. 432.

(c) 13 Q. B. 1.

(d) See Eldridge v. Fletcher, 3 Dowl. 588; R. v. Harden, 2 E.

& B. 188; R. . Raines, 1 E. & B. 855; R. v. Dowling, 2 E. & B.

196; Exparte Boyle, 2 D. &. R. 13; R. v, Richards, 20 L, J, Q.
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courts, to compel the performance of any act relating Cotmty
to the duties of their office; but 19 & 20 Yict. c. 108, courts and

B. 48, abolished the procedure by mandamus, and sub- tlier local

stituted a rule or order of the Superior Court, directing
cc

the act to be done (e). This applies to the City of Lon-
don Court (/).
A mandamus also lay to Sheriff's Courts (gr); to

Courts of Requests, e. g., to compel them to hear and
determine a suit instituted (fe); and, by mandamus in

the nature of a procedendo ad judicium, to the various

local courts, to proceed with causes instituted there (i) ;

and also to compel the holding of such courts, even
after long disuse (k).

A.S to a forest court, see R. v. Conyers and Others (Z).

Mandamuses have been granted to courts leet; to courts leet

compel the holding of such courts, and the doing and

transacting of all their lawful business (m), though
after long disuse (n); to enforce the -fa attend- [^ 299]
ance at such a court of the burgesses of a town in order

to form a jury (o), though a mandamus to the jury by
name will not be granted (p}\ to the steward to hold a

court leet and swear a jury (q), and charge the jury to

make proper presentments (r) ;
and to restore a steward

K. .'551. See and distinguish Ex parte Milner, 15 Jur. 1037. See
R. v. Fletcher, 2 E. & B. 279; E. v. Chilton, 15 Q. B. 220.

(e) See R. v. Bayley, L. R. 8 Q. B. D. 411.

( f )
Blades v. Lawrence. L. R. 9 Q. B. 374.

(ff)
See R. v. Sheriffs of York, 3 B. & Ad. 770; R. v. Bristol, 1

D. & R. 389. R. v. Urling, Fort. 198; Bayly v. Boorne, 1 Str. 392;
R. v. Day, Say. 202.

(h] II. v. Court of Requests of City of London, 7 East, 292.

See also R. v. Hopkins, 1 Q. B. 161, and R. v. Watson, 2N. & P. 595.

(i) Curser v. Smith, 1 Barn. 59 (mandamus to the bailiffs and
steward of the Court of Andover) ;

Hurst's case, 1 Sid. 94 (Court
of the City of Canterbury); Brocket;. Ewers, 1 Str. 113 (local
Court of Sandwich); R. v. Danser, 6 T. R. 242 (the Court Baron
of the manor of Ecclesall in Yorkshire) ;

R. v. Mayor and Jurats
of Hastings, 1 D. & R. 148; R. v. Old Hall, 10 A. & E. 248

(Manor Court).
(k) See R. v. Steward, &c., of the Manor of Haveriug-atte-

Bower, 5 B. & Aid. 691.

(0 8 Q. B. 981.

(m) R. v. Milverton, 3 A. & E. 284; R. v. Willis, Audr. 279;
R. v. Grantham, 2 W. Bl. 716.

(n) R. v. Haveriug-atte-Bower, 5 B. & A. 691; R. r. Mayor of

Hastings, 1 D. & R. 148.

(o) Rector of Wigan's case, 2 Str. 1207.

(p) R. v. Bankes, 1 W. Bl. 452.

(q) R. v. Wills, Andr. 279, 7 Mod. 261.

(r) R. v. Willis, ubi supra. 11 Geo. 1, c. 4, s. 3 (repealed as to
all boroughs within the Municipal Corporations Act, 1882, by s.

5 of that Act), gave a remedy by mandamus to compel the hold-

ing of courts leet, where mayors, bailiffs, or other chief officers,
are to be nominated, elected, or sworn there.
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improperly removed (s ) ; to compel the borough authori-

ties to allow the use of the guildhall, as had been ac-

customed for the holding of a court
( t) ;

and it would lie

also to compel the enrolment and swearing in, as resiant

and burgess, of a person who had a clear right (u).
A mandamus was refused to compel the holding of a

court for the purpose of administering the oath of al-

legience, where there was no necessity for it (x).

Customary A. mandamus has been granted, in the case of custo-

Courts. mary courts, to compel admission to a copyhold or cus-

tomary estate, even of a person claiming by descent (y);
and before the payment of the fine claimed (z); but,
where there was a claim of a previous fine due in re-

spect of the ancestor from whom the applicant claimed,

only on payment of such fine (a) ; and, later, it was
held that the heir must pay the fine due in respect of the

descent to himself before a surrender would be enforced

[ -jf 300] by mandamus (6); also to admit two -^ ad-

verse parties claiming title as devisees to the same

copyhold tenement (c); and to admit the purchaser
under a power of sale given by a testator to his exe-

cutors (d).
Devisees in trust of a copyhold estate were refused a

mandamus to compel the admittance of the infant cus-

tomary heir, as this would be to deprive the lord of

the double fine to which he would be entitled if the

two devisees had been admitted (e).

(s) See eases cited ante. p. 285, note (m).

(t) R. v. Ilchcster, 2 D. & R. 724.

(w) R. v. West Looe, 3 B. & C. 677.

(x) R. v. Maidstone, 6 D. & R. 334.

(y) Anon., Loft't, 390; R. v. Powell, 1 Q. B. 352; R. v. Brewers'

Co., 3 B. & C. 172; R. v. Bonsall, 3 B. & C. 173; R. r. Oundle, 1

A. & E. 283; R. v. Wilson, 10 B. & C. 80; R. v. Hexhani, 5 A. &
E. 559; R. v. Hendon, 2 T. R. 485; R. v. Woodham Walter. 10

B. & S. 439. See the previous case of R. v. Rennett, 2T. R. 197.

See R. v. Dendy, 1 E. & B. 829. "These writs of mandamus do
not appear to have been issued prior to the years 1772 or 1773;
before that time, even in the case ot a private person who wished
to be admitted to a customary or copyhold tenement, he was to

proceed by bill in Equity to compel an admission" (per Lord
Denman in R. r. Powell, 1 Q. B. 363).

(z) R. v. Wellesley, 2 E. & B. 924.

(a) R. v. Coggan, 6 East, 431.

(b) R. v. Duliingharn, 8 A. & E. 858. A different rule was ap-

plied in R. v. Hendon, 2 T. R. 484.

(c) R.. v. Hexham, 5 A. & E. 559.

(d) R. r. Wilson, 3 B. & S. 201.

() R. v. Garland, L. R. 5 Q. B. 269. R. r. Wilson (10 B. &
C. 80) was distinguished on the ground that there was no trust,

and as the devisees disclaimed, the heir was entitled to admit-

tance.
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A mandamus to hold a court and accept a customary

surrender was granted (/) ;
but not in a case where

the Court of Chancery had already acted and had full

power to do what was. necessary (g): also to compel
the entry on the Court Rolls of a deed of disposition
under 3 & 4 Wm. 4, c. 74, s. 53 (h).
The mandamus to accept a surrender should be to

the lord and steward, not to the steward alone; in

order that the interests of the lord should be pro-
tected (i).

With respect to a mandamus to compel the lord and
steward to allow inspection of the Court Rolls, see " In-

spection of Public Documents," ante, pp. 265-268.

A mandamus was refused where it was clear that the

claimant's title was barred by lapse of time (A;); also

where the surrenderor had forfeited his tenements to

the lord (I)] also to swear in the steward, he being a

private officer to do service for the lord (m); also

where the surrender had not been prepared by the

steward or his deputy, in accordance with a valid cus-

tom to that effect (); and there is no instance of a

mandamus to the lord to license under any circum-

stances (o).

^ A mandamus will not be granted where
[ ^ 301]

the manor belongs to the Crown (pi).

Mandamuses have been granted to compel quarter Quarter
sessions to hear and determine a case, within their ju- sessions,

risdiction, which on any grounds they have declined

to adjudicate upon at all (q); to enter continuances
and hear an appeal (r), provided a right of appeal ex-

(/) R. v. Boughey, 1 B. & C. 565; R. v. Whitford, 7 D. 709;
R. v. Brewers' Co., 4 D. & E. 492; R. v. Weedon Beck, 13 Q. B.

808; cf. R. v. Bishop's Stoke, 8 D. 608; Snook v. Mattock, 5 A.
& E. 239. See R. v. Corbett, 1 E. & B. 836.

(</) R. v. Pitt, 10 A. & E. 279.

(A) Crosby v. Fortescue, 5 D. 273. See and distinguish R. v.

Ingleton, 8 D. 693, as to customary freeholds.

(i)
R. v. Whitford, 7 D. 709; R.' v. Powell, 1 Q. B. 352.

(fr) R. v. Agardsley, 5 D. 19.

m R. r. Miklmay, 5 B. & Ad 254.

(m) Anon., 12 Mod. 666.

(n) R. v. Rigge, 2 B. & A. 550.

(o) R. v. Hale, 9 A. & E. 339.

(p) R. v. Powell, 1 Q. B. 352.

(q) R. v. Kent, 14 East, 395, with which compare (and distin-

guish) R. v. Cumberland, 1 M. & S. 190
;

R. v. Tucker, 5 D. &
R. 441

;
3 B. & C. 544 ; R. v. Suffolk, 1 B. & A. 640

;
R. t'. Flint-

shire, 7 T. R. 200
;
R. v. Worcestershire, 3 D. & R. 299.

(r) R. v. Cambridge, 2 A. & E. 370
;
R. v. Carmarthen, 7 A. &

E. 756
;
R. v . Westmoreland, Sayer, 282

;
R. v. Salop, 4 B. &

Aid. 626
;
S. v. S., 2 B. & Ad. 145

;
R. v. Cheshire, 5 B. & Ad.

439
;
R. v. Middlesex, 11 A. & E. 809

;
K. v. Dorsetshire, 15 East,
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ists (s), and in the party applying (t), and the right of

having the appeal heard has not been lost (w), and the

applicant was prepared to prosecute it in proper time (x) ;

notwithstanding non-compliance on his part with some
rule of practice (as to notice or otherwise) laid down
by the sessions (y}\ unless the rule be such as com-
mends itself to the High Court (z).

But the mere fact that the High Court does not con-

[^ 302] sider the rule ^ of practice of quarter ses-

sions to be the most convenient one will not, of itself,

be a sufficient reason for -granting a mandamus (a);
and in one case (6) it was said (by AVightman, J.

),

that the Court would not interfere with such rules of

practice, unless they were so unreasonable as to be il-

legal (c). A rule which conflicts with an Act of Par-

liament would, of course, be held unreasonable (d).
And hearing one side only, and altogether declining to

hear the other side, would amount to the same thing as

declining to hear the case at all (e).

200
;
R. t). Sussex, id. 206

;
R. v. London, id. 632

;
R. r. Suffolk,

1 B. & A. 640 (in which case the mandamus was to hear the ap-

peal on certain only of the specified grounds of appeal) ; R. r.

Denbighshire, L. R. 15 Q. B. D. 451
;
R. v. Surrey, L. R. 6 Q.

B. D. 100
;
R. v. Kent, 7 B. & S. 394

;
R. v. West Riding, id. 14;

R. v. Middlesex, 9 L. J. M. C. 59
;
R. r. Huntingdonshire, L. R.

1 Q. B. 36
;
R. r. West Riding, 10 B. & S. 840. See and distin-

guish R. v. Derb3
T
shire, 4 T. R. 488, where by an inclosing Act

the justices were bound to receive the appeal but not to respite it.

(s) See R. v. Kent, 9 B. & C. 283
;
R. v. West Riding, 1 Q. B.

624
;
R. v. Surrey, 2 T. R. 504

;
R. r. Recorder of Ipswich, 8

Dowl. 103
;
R. v. Oxfordshire, 1 B. & C. 279 ; R. v. Lincolnshire,

3 B. & C. 548
;
R. v. Gloucestershire, 2 D. & R. 426 : R. r. Ox-

fordshire, 5 D. 116
;
R. r. Shropshire, L. R. 6 Q. B. D. 669

;
R.

v. Wiltshire, 4 Q. B. D. 326
;
R. v. Cockburn, 4 E. & B. 265 : R.

v. Shrewsbury, 1 E. & B. 711.

(/) R. v. Middlesex, 16 East, 310
;
R. r. Bond, 6 A. & E, 905 :

R. v. Recorder of Bath. 9 A. & E. 871.

(u) Anon., 1 Sess. Cas. 271.

far) R. v. West Riding, 4 M. & S. 327.

(y) R. v. Lancashire, 7 B. & C.- 691
;
R. r. Wiltshire, 10 East.

404
;
R. r. Surrey, 1 M. & S. 479

;
R. r. Essex, 1 B. & Aid. 210

;

R. v. Norfolk, 5 "B. &. Ad. 990
;
R. r. Staffordshire, 4 A. & E.

842 (with which cf. R. r. Cheshire, 9 L. J. M. C. 88) ;
R. r. Wilts,

8 B. & C. 380
;
R. r. Lincolnshire, 5 D. & R. 347

;
see R. r. Paw-

lett, L. R. 8 Q. B. 491.

(z) R. v. Essex, 2 Chitt. 385 : R. v. West Riding, 5 B. & Ad.
667

;
R. . Monmouthshire, 1 B. & Ad. 895.

(a) R. r. Suffolk, 6 M. & S. 57 ; R. v. Montgomeryshire. 3 D.

& L. 119
;
R. v. Warwickshire, 6 Q. B. 750.

(b) R. v. Montgomeryshire, 3 D. & L. 129.

(c) See R. p. Norfolk, 5 B. & Ad. 990
;
R. i . Carnarvon. 4 B.

& Aid. 86.

(d) R. v. Kent, 6 M. & S. 258.

(e) Per Holroyd, J., R. v. Carnarvon, 4 B. & Aid. 88.
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Preliminary objection. Where, on a preliminary ob-

jection, the sessions wrongly decide, on a point of law,

against hearing the appeal at all, a mandamus to enter

continuances and hear will be granted (/); but not

where, on the hearing, they reject certain evidence, on
a preliminary objection taken to its admissibilifcy (g).
" We are not aware of any instance in which the Court
has interfered by mandamus where the sessions have
heard the appeal, because they have not received all

the evidence which the party thinks ought to have been
received" (h).
When decision on a preliminary point is conclusive.

If, however, on such an objection to the admissibility of

a particular piece of evidence, they decline to hear the

case further, their decision is conclusive only where the

point involves matter of fact merely, not if it involves

a point of law (i).

^f The question whether an examination or [ ^- 303]
statement of grounds of appeal gives sufficient informa-

tion to the opposite party, is of the former kind (k).
And so is the question whether the appellant

" imme-

diately
"
upon giving notice of appeal, had entered into

the recognizances required by 35 & 36 Viet. c. 94, s.

52
(I).

(/) R. v. Gloucester, 1 B. & Ad. 1 (in which case the prelimii-

nary objection was taken after one witness had been called).
I'er Coleridge, J., R. v. Somersetshire, 16 L. J. M. C. 87

;
R. v.

Lindsey, 6 M. & S. 379
;
R. v. Hertford, 4 B. & Ad. 561

;
cf. R.

v. Monmouth, L. R. 5 Q. B. 251
;
R. ?. Leicestershire, 15 Q. B.

88; R. ?;. Liverpool, 15 Q. B. 1070; R. v. Kent, L. R. 6 Q. B.

132, disapproving R. v. Cambridgeshire, 1 L. M. & P. 47; 19 L.

J. M. C. 130
;
R. v. West Riding, L. R. 11 Q. B. D. 417

;
R. v.

Staffordshire, L. R. 7 Q. B. 288. Cf. R. v. Middlesex, L. R. 2

Q. B. D. 516; R. v. Frieston, 5 B. & Ad. 599 (per Patteson, J.)

(g) R. c. Frieston, ulri supra ;
Ex parte Gill, 53 L. T. N. S. 728.

See and distinguish R. v. West Riding, 5 B. & Ad. 1003.

(A) Per cur. R. v. Cambridgeshire, 1 D. & R. 325.

(i) R. v. Kesteven, 3 Q. B. 810
;

cf. R. v. Somersetshire, 16 L.

J. M. C. 86. See per Coleridge, J., R. v. Richards, 20 L. J Q.
I'.. ::r>:>, and R. r. Lancashire, L. R. 6 Q. B. 97.

(/.) R. r. Kesteven, ubi supra. The cases of R. v. Carnarvon, 2
<>. \\. :::2r> fa decision of Williams, Coleridge, and Wightman,
.T.T.), and R. v. West Riding, 2 Q. B. 331 (adccisiouof Lord Den-

nian, C.J., Patteson, Williams, and Coleridge, JJ.), were consid-
ered and deliberately departed from as wrong by the Court,
(Lord Demnan, C.J., Patteson, Williams, and Wightman, JJ.),
in this case. See also R. v. Pontefract, 2 Q. B. .

r>4H
;
R. r. Bridg-

watcr, 10 A. & E. 693
;
Ex parte Ackworth, 3 Q. B. :',!)7.

(/) R. t). Berkshire, L. R. 4 Q. B. D. 4<>i). In thiscac quarter
sessions held that a recognizance' entered into four days after no-

tice of appeal was not a compliance with the Act
;
and the Court,

considering the question substantiallyoue of fact, refused a man-
damus.

21 INFORMATION.
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A question as to the sufficiency of the notice of. ap-

peal is of the latter kind (m); and if quarter sessions

refuses to hear an appeal on the ground of the insuffi-

ciency of the notice, the Court, if satisfied of its suffi

ciency, will grant a mandamus (n). So also where

they erroneously hold the notice not to have been given
in time (o).
Where quarter sessions declined to hear an appeal

from a refusal of a license, on the erroneous ground
that the applicant was not a new tenant of the house,
in respect of which a license had previously been re-

fused, a mandamus to hear and determine the applica-
tion was granted (p).

A. mandamus will not be granted to compel them to

receive any particular evidence which, in hearing a case,

they have rejected as inadmissible (q).
Where on an appeal against an order of justices to

pay a highway board a sum of money for expenses in-

[ -jf 304] curred in repairing certain -jj^ highways, quar-
ter sessions, wrongly holding that the highway board
had been dissolved for all purposes, refused the board
a locus standi; and then, treating the appeal as unop-
posed, quashed the order, a mandamus was granted to

compel the sessions to enter continuances and hear the

appeal (r).
Where a case is dismissed by sessions on a question

of fact, e.g., whether a particular township did or did

not maintain its own poor, the Court will treat the de-

cision as final and refuse a mandamus (s).

Where, on appeal to quarter sessions against a con-

viction under the Vagrant Act, 5 Geo. 4, c. 83, s. 4, for
"
unlawfully using certain subtle craft, means, and de-

vice" without adding the words of the statute "by
. palmistry or otherwise," the sessions quashed the con-

viction on the ground that the omission of these words

(m) R. v. Newcastle-on-Tyne, 1 B. & Ad. 933; R. v. Devon, 1

M. & S. 411
;
R. v. West Riding, 4 B. & Ad. 688

;
R. v. Surrey.

3 D. & L. 573
;
R. v. Denbighshire, 9 D. 509

;
R. v. West Riding.

3 D. & L. 152; R. v. Middlesex, id. 745
;
R. v. Cornwall, 5 A. &

E. 134
;
R. v. Oxfordshire, 4 Q. B. 177

;
R. v Bedfordshire, 11

A. & E. 134
;
R. v. Cheshire, id. 139

;
R. v. Oxfordshire, 4 Q. B.

177
;
R. v. Kent, L. R. 8 Q. B. 305

;
R. v. Buckinghamshire, 4

E. & B. 259, note.

(n) Ib.

(o) Drake's case, L. R. 5 Q. B. 33.

(p) R. v. Middlesex, L. R. 6 Q. B. 781.

(g) R. v. Cambridgeshire, 1 D. & R. 325.

(r) R. v. Essex, L. R. 11 Q. B. D. 704.

() R. v. Flintshire, 15 L. J. M. C. 55. See also R. v. Somer-

setshire, id. 86.
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made the conviction bad; this was held not to be a de-

cision merely on a preliminary point, but a hearing and

adjudication upon the merits; and a mandamus was
refused (t).

Lush, J., pointed out that a decision on the merits

may be either upon the legal merits or the merits of

the matters of fact (u).
Instances of mandarmises granted. A mandamus lies

to compel quarter sessions to pay over to the highway
authority of a particular area one-half the expense of

maintaining a road within such area, under section 13

of 41 & 42 Viet c. 77 (a;).

A mandamus was granted to restore to his office a

clerk of the peace, appointed quamdiu se bene gesserit,

who had been wrongfully removed (y).

A mandamus was also granted to compel quarter ses-

sions to erase an entry manifestly false, and made with-

out jurisdiction (z) ;
but a mandamus would not, ac-

cording to Patteson, J., be granted^ to erase [^ 305]
a wrongful entry when made within their jurisdiction (a) ;

nor, according to the same judge, one of which is per-

fectly harmless and cannot be used prejudicially to

either party, when explained by proper evidence (6);
nor would a mandamus be granted to compel them to

correct a clerical error in a recognizance (c).
A mandamus has been granted to compel them to is-

sue the necessary process for the enforcement of the

judgment of a previous quarter sessions, where there

has been no unreasonable delay in making the applica-
tion (d) ;

also to grant costs, where it is imperative

upon them to do so (e); and to issue a distress war-

rant for levying the costs awarded by them (/) ;
to al-

(<) R. v. Middlesex, L. R. 2 Q. B. D. 516.

(w) Id., p. 521. Cf. on this point R. v. Dayman, 7 E. & B. 672.

(x) R. u. West Riding, L. R. 8 App. Cas. 781.

(y) R. v. Evans, 12 Mod. 13.

(z) R. >. West Riding, 3 G. & D. 170
;
5 Q. B. 1. Quarter

Serious have no authority of themselves to make the erasure;
hut they derive the power from the Court when called on by
mandamus to exercise it (per Patteson, J., 3 G. & D. 175).

(a) R. v. Ackworth, 3 Q. B. 397. See also R. v. Hewes, 3 A.
& E. 725, where the Court refused a mandamus to alter the min-
utes of a verdict, on a representation that the verdict was erro-

neously entered at the trial.

(6) R. v. Cornwall, 5 Q. B. 9, note.

(c) R. r. Stack, 12 L. J. M. C. 58.

(rf) R. v. Warwickshire, 2 A. & E. 768.

(e) R. v. Monmouthshire, 1 D. & L. 145; R. v. West Riding, 2
B. &S. 811: cf. Sheffield Gas Co. r. Overseers of Sheffield, 12

Jur. N. S. 162.

(/) R. f. Hants, 1 B. & Ad. 654.
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low fees to which a coroner is entitled (g) also to
make up a record of the proceedings against a person
convicted by them, for the purpose of enabling him to

plead autrefois convict
(ti)', and, under special circum-

stances, to state a case which they have granted (i);
but not where, from the circumstances of the case, the

proceeding could lead to no result, as where the only
case which the sessions would agree to sign would have
excluded the point of law relied on by the party de-

manding it (k).

A mandamus was granted to compel quarter sessions

to make an order for one of the petty constables of

constabulary to raise and levy by rate a sum of money,
to reimburse him money paid for his district towards
the county rate, under 12 Geo. 2, c. 29 (I); also to

compel a recorder to examine the accounts of an in-

spector of weights and measures (under 5 & 6 "Wm. 4,

c. 63, s. 17), and to make an order for reasonable re-

muneration to him (m).

[^ 306 ] -jf A mandamus was granted to quarter
sessions to make compensation to a sheriff for the abol-

ition of his fees under 55 Geo. 3, c. 50 (n); and to

make them compel the treasurer of the county to re-

imburse a constable certain extraordinary expenses (o).

So where they refused to hear an appeal from a con-

viction of a tenant of a public house, coupled with a
forfeiture of his license, (under 35 & 36 Viet. c. 94 s.

9), for making an internal communication between his

licensed and unlicensed premises, on the erroneous

ground that the appeal clauses of 9 Geo. 4, c. 61, were
not incorporated in the Act of 1874, a mandamus to

enter continuances and hear the appeal was granted (p).
Erroneous determination. If quarter sessions hear

the case and determine it, however erroneously, a man-
damus will not be granted (q).

(g) R. v. Warwick, 5 B. & C. 430.

(h) R. v. Middlesex, 5 B. & Ad. 1113.
" The prisoner has a

right to have the record of the proceedings ^-hich passed at ses-

sions correctly made up and to make any use of it that he can."
Per Lord Denmau. id. 1116.

(f) R. r. Pembrokeshire, 2 B. & Ad. 391.

(t) Id.

(I) R. v. West Riding, 12 East, 116.

(ro) R. v. Recorder of Hull. 8 A. & E. 638.

(n) R. r. Middlesex, 3 B. & Ad. 100.

(o)
Hunt's case, 1 Str. 93. See R. v. Erie, 2 Bnrr. 1197.

lp) R. v. West Riding, L. R. 11 Q. B. D. 417.

(q) R. r. Middlesex, 4 B. & Aid. 298; R. v. Hewes. 3 A. & E.

725; R. v. Leicestershire, 1 M. & S. 442; R. r. Richardson, 1

Wils. 21; R. t-. Carnarvon, 4 B. & Aid. 86; R. r. Cambridgshire,
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This is so even though the decision be arrived at by
wrongfully counting the vote of one of the justices who
made the order appealed against (r); or, though the

chairman should give a decision which is not that of

the majority of the justices, where that decision is re-

corded without objection from the dissentient jus-
tices (s). Especially is this so where their decision is

by statute rendered final and conclusive (t).

And the exercise of a discretion properly belonging
to quarter ^ sessions will never be interfer- [ ^- 307 ]

ed with (u). This includes their determination as to

granting or refusing a postponement of the hearing, or

as to respiting an appeal, on the ground of the absence

of material witnesses, or for any other reason (x). But
if quarter sessions decline to exercise such a discretion,
under the mistaken notion that they have no power to

do so, a. mandamus would be granted (y).

The same rule has been applied to their determina-

tion that certain inquests, charged for by the county
coroner, should not have been holden. The Court will

not review such a decision by mandamus (z).
A mandamus will not be granted to compel quarter

sessions to enter an appeal anew for the purpose of

quashing an order, right in itself, on a purely technical

objection founded on the reason given for making it (a).

Where the facts of several appeals were the same, and

1 D. & R. 323; R. v. Berkshire, L. R. 4 Q. B. D. 469; Anon., 1

Chitt, 164; Sheffield Gas Co.' v. Overseers of Sheffield, 12 Jur. N.
S. 162; Re Pratt, 7 A. & E. 28; R. v. Pontefract, 2 Q. B. 548;
Ex parfe Ackworth, 3 Q. B. 397; R. v. West Riding, 7 T. R. 467.
" There is not an instance that can be cited, where the Court
have granted a mandamus to justices to compel them to come to

any particular decision." Per Abbott, C.J.. 4 B. & Aid. 300.

"It is unnecessary," said the same judge in another case, "to

say whether the judgment pronounced by the Court of Quarter
Sessions was erroneous or not; because we are of opinion that
even if it were so, we have no jurisdiction to compel them to

correct it." See also R. v. Monmouthshire, 4 B. & C. 849.

(r) R. v. Leicestershire, 1 M. & S. 442: cf. R. v. Monmouth-
shire, 4 B. & C. 844, and R. r. Monmouthshire, 8 B. & C. 137.

(t)
R. v. Middlesex, L. R. 2 Q. B. D. 516.

it) R. v. West Riding, 5 B. & Ad. 1003.
( // See per Bayley, J.. R. v. Norfolk, 1 D. & R. 74; Re New-

port r.riduic, 2 E. & E. 377; EC parie Pontefract, 3 G. & D. 188;
R. v. Monmouthshire, 1 B. & Ad. 897; II. v. West Riding. 2 B.

&C. 286. Cf. R. v. Russell, 1 Dowl. N. S. 544; R. v. Derby-
shire, 4 T. R. 488. See Re Armstrong, 14 Ir. C. L. R. N. S. 97.

(.r) Ex parie. Becke, 3 B. & Ad. 704; R. v. Wilts, 13 East, 352;
R. v. Skircoat. 2 E. & E. 185; R. t'. Sussex, 4 B. & S. 966:

(y) R. r. Wilts, 10 East, 404.

(z) R. t). Gloucestershire, 7 E. & B. 805.

(a) R. v. West Riding, 2 Q. B. 705
;

1 G. & D. 630.
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the counsel on both sides agreed that the decision of the

sessions on one case should be binding on the parties in

the other cases; and the sessions decided for the respon-
dent in the first case, a mandamus to enter continuances
and hear the other appeals was refused (b).

On the other hand, where two orders had been made
for the removal of a father and son from one parish to

another, and it was agreed between the parishes that

only one appeal should be prosecuted, the determination

as to the father to govern the case of the son; the ses-

sions having quashed the order as to the father, and the

defeated parish having refused to take back the son in

pursuance of the agreement, a mandamus was granted
to the sessions to receive and determine the appeal

[^ 308] against the order removing the ^f son at a

subsequent sessions, the appeal to be entered nunc pro
tune with proper continuances (c).

Grant of a Case. A mandamus will not be granted
wherever the sessions have granted a case, as the party

aggrieved has thereby another sufficient remedy for any
miscarriage at sessions (d) ;

even though the case

granted be not brought up (e). But the mere offer, not

accepted, to grant a case will not prevent a mandamus

being issued to enter continuances and hear an appeal
which had been dismissed on a preliminary point (/).
The Court will refuse a mandamus to grant a case,

that being a matter purely for the discretion of quarter
sessions (gr); but, under special circumstances, a man-
damus may issue to compel them to state a case which

they have granted (h).
Where quarter sessions decided, subject to a case for

the opinion of the Superior Court, the terms of which
the justices could not agree upon for several sessions, a

mandamus to enter continuances and hear the appeal
was granted; the conditional order of sessions being no
decision (i). But a mandamus was refused where the

(&) R. v. Worcestershire, 9 D. & R. 210.

(c) R. v. Wiltshire, 1 East, 683.

(d) R. v. West Riding, 1 A. & E. 606
;
R. v. Cartworth, 1 D. &

L. 837. See and distinguish R. v. Suffolk. 1 D. 163, where the

justices did not grant a case.

(c) R. v. Suffolk, 6 A. & E. 109; R. v. Northampton, id. Ill, note.

(/) R. v. West Riding, 11 L. J. M. C. 84.

(g) Per Parke, J. (after consultation with the other judges), in

R. i'. Suffolk, 1 Dowl, 163
;
R. v. Jarvin, 9 Dowl. 120

;
cf. Peat's

case, 6 Mod. 229.

(h) See per Lord Tenterden in R. v. Effingham, cited 9 Dowl.
121

;
R. v. Pembrokeshire, 2 B. & Ad. 391

;
Ex parte Jarvin, 9

Dowl. 120.

(i) R. v. Suffolk, 1 Dowl. 163.
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appellant had been guilt) of laches in not suing out the

certiorari (k).

Rehearing Appeal, &c. A mandamus will not be

granted to compel quarter sessions to rehear an

appeal, though admissible evidence was rejected (Z);
nor to review certain evidence submitted to them on a

matter of appeal >n the ground that the conclusion

drawn by them was not warranted by the facts

proved (m); nor to alter the minutes of a verdict accord-

ing to the facts (n); ~j{ nor to alter a judg- [^309]
ment as entered by mistake (o); nor to alter their judg-
ment as recorded, by making a special entry of the rea-

sons of the judgment (p). Even where it appeared by
affidavit that the sessions quashed an order of removal

merely on the ground of informality, but refused a

special entry of the grounds of their decision for the

purpose of preventing a second removal, the Court would
not grant a mandamus to compel them to enter their

reasons on the order to quash (q).

The Court has never interfered by mandamus to dis-

miss an appeal (r).

Mandamiis to apprehend. The Court refused a man-
damus to a chairman of quarter sessions to compel him
to issue process for the apprehension of certain persons

(k) R. v. Staffordshire, 1 Dowl. 484.

(1)
R. v. Carnarvon, 4 B. & Aid. 86

;
Ex parle Pratt, 2 N. & P.

102.

(m) R. v. Worcestershire, 1 Chitt. 649. See R. v. Berkshire, L.

R. 4 Q. B. D. 469.

(n) R. . Hewes, 3 A. & E. 725. See also R. v. West Riding, 3
N. & M. 802.

(o) R. v. Leicestershire, 1 M. &S. 442.
t;

Ifany error was made
in the entry of the clerk of the peace, that error should have been

pointed out at the sessions, while the Court was sitting and com-

petent to reform its own errors and to draw out a more correct

judgment. If this application were entertained, the consequence
would be that this Court would have on all occasions to look, not
to the record alone, but to extraneous matter, in order to see how
I lie judgment of the j ustices at sessions was obtained." P<rLord

Ellenborough, id. 444.

(p) R. v. Devon, 1 Chitt. 34. "The wonder is that a rule nin
\va.s granted in that case" (per Lord Denman, R. v. West Rid-

ing, h Q. B. 5.)

(q) R. v. Lancashire, 3 Q. B. 367. Patteson, J., regretted that
the Court could not order the entry to be made, but considered
that it had no power to do so according to R. v. Wheelock (5 B.

& C. 511), where the Court had also refused
; Bayley, J., remark-

ing that the respondents were not concluded by the judgment of
the sessions, but might, on the trial of another appeal against
another order of removal of the same pauper, explain ly evidence
to the sessions the particular ground on which the former order of
removal was quashed.

(r) R. v. Wilts, 2 Chitt. 257.
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against,whom a bill of indictment had been found at those

sessions a year previously (s) : "I am uot aware."

said Williams, J.,
" of any instance of a mandamus

directed to a justice for such a purpose
"

(t).

To quash a rate. A mandamus to quash a rate was

refused, as that would be to dictate what judgment the

inferior Court should give (u).
Unwarranted order as to costs. Where an order is

made by consent of the parties to refer the matter to an ar-

bitrator, the order not providing in any way for the costs

of the reference and award, a subsequent court of quarter

[ ~j{ 310] sessions has no power to make any -jf order

as to these costs; and a mandamus to compel it to order

payment of the successful party's costs was refused (x).

To put bond in suit. A mandamus to compel them to

put in suit the bond of a chief constable of a riding was re-

fused, partly on the ground that it contained a condition

not warranted by statute, and partly because the appli-
cants were not the riding but a number of individuals who
alleged that they had been cheated of their money (z).

A mandamus to compel the putting in suit of a bond

given by the high constable, who, in disobedience to an
order of quarter sessions, had levied excessive rates on
a parish, was also refused

;
as the procedure might oc-

casion the magistrates costs for which they had no
means of reimbursing themselves (a).

Petty There are instances of mandamuses to quarter sessions
sessions and under the old Insolvent Debtors Acts (6) ;

but these

are now of no value as precedents.
The principles applicable to petty sessions and justices

are similar to those applied in the case of quarter sessions.

A mandamus would be granted wherever justices im-

properly refuse or neglect to hear and determine a case

within their jurisdiction (c). They must give a judg-
ment of some sort (d).

(s) R. t-. Eussel, 1 Dowl. N. S. 544.

)Ib.

(u) R. r. Middlesex, 9 A. & E. 540, 546.

(*)
R. v. West Riding. 6 B. &. S. 531.

(z) Re Lodge, 2 A. & E. 123.

(a) Exparte Carlton High Dale, 4 N. & M. 312.

(b) R. ?,-. Bailiffs of Ipswich, 7 East, 84; Ex parte King, id. 91
;

R. v. Surrey, 6 T. R. 76.

(c) CalyV Hardy, Holt, 407; R. r. Barnstaple, 1 Barn. 137;
R. v. Drake, 6 M. & S. 116; R. r. Kent, 14 East. 395; R. r. Cnm-
berland, 1 M.-& S. 190; R. v. Long, 1 Q. B. 740; R. v. Rawlin-

son, 6 B. & C. 23; R. r. Nottingham, 2 Barn. 56; R. r. Eaton, L.

R. 8Q. B. D. 158: R. v. Paget, L. R. 8 Q. B. D. 151; R. v. New
Windsor, L. R. 1 Q. B. D. 152, 2 Q. B. D. 544 (nom. R. v.

Monck); R. r. Eyre, L. R. 4 Q. B. 487.

(d) R. v. Tod, 1 Str. 530.
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Thus, where a person proceeded against before them,
for refusing to maintain his wife and child, denied his

marriage, which the overseers offered to prove had been
a valid Gretna Green one

;
and the justices dismissed

the summons, on the ground that the question of the

marriage was too important to be decided in this sum-

mary manner, the Court held that, having decided to

hear the case, the justices were bound to hear the whole
of the evidence offered; and a mandamus to compel them
to determine the case was granted (e). -jf But [^ 311]
in a later case this decision was considered by Lord

Campbell inconsistent with principle ; as, in his opinion,
the determination of the justices was on the very
essence of the question before them (/).

A mandamus was also granted where a justice refused

to proceed upon an information under the Pawnbrokers
Act of 39 & 40 Geo. 3, c. 99, on the erroneous ground
that it was not a case for a summary conviction in a

penalty within the statute (g).

So where justices dismissed a summons taken out by
the collector of the borough rate against a ratepayer in

arrear, on the erroneous supposition that one of the

sitting magistrates was, being a town councillor, dis-

qualified from adjudicating upon the summons (/i),

also where they dismissed a summons against one of

the owners or managers of a colliery, for an offence

under 18 & 19 Viet. c. 108, s. 11, of which he was

clearly guilty, on the erroneous ground that the other

owners should have been charged with him (i); also

where they refused to hear and determine an applica-
tion for a bastardy order, on the erroneous supposition
that they had no jurisdiction (&), or that the proceed-
ing was not in time (Z), or that a similar application
had already been made and refused (m), or that the in-

(e)
R. v. Cumberland, 4 A. & E. 695.

(/) R. v. Leicester, 15 Q. B. 674, 675.

(g) R. v. Beard, 12 East, 673.

(A) R. v. Handsley, L. R. 8 Q. B. D. 383. See the observations

(p. 386) on the conflicting case of R. v. Gibbon, L. R. 6 Q. B. D.

168; cf. R. v. Huntingdon, L. R. 4 Q. B. D. 522. The proper
course for justices who think, but are not sure, that they are, on
the ground of interest, incompetent to act, is to refuse to do so,

leaving the question to be determined on an application for a rule
or mandamus; they ought not to state a case under 21 & 22 Viet,

c. 4S; K. r. K'awson, 6 B. & S. 803.

(0 R. v. Brown, 7 E. & B. 757.

(k) Exparlc Wallingford, 9 Dowl. 987; R. v. Martyr, 13 East,
V>. See also R. v. Walker, 3 D. & L. 131; R. v. Cambridgeshire,
7 A. & E. 480.

(/) R. r. Tyrwhitt, 15 Q. B. 249.

(m) R. v. Machen, 14 Q. B. 74.
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formation should have been laid before two justices (ri) ;

also to compel them to issue distress "warrants for poor-
rates (o), or for any other object, where the duty to

issue is imperative (p); but not otherwise, and not

[Jf 312] where the legal liability ^-was doubtful (g);
also to compel them to commit for non-payment, by the

putative father, of a sum ordered to be paid by him in

respect of a child chargeable to the parish (r); and to

award costs to a party entitled to them by statute (s);
but not to compel them to make an order of mainte
nance on any particular parish, as that would be dic-

tating to them the particular decision to which they
should come (t).

A mandamus or rule would be granted to compel
them, in the case of any indictable offence, to receive

an information and take the recognizances of the prose-
cutor and transmit them to the Court in which the in-

dictment is to be tried
;
but not where the charge brought

before them is not cognizable by the criminal law (it).

To issue distress warrants. Mandamuses have fre-

quently been granted to compel justices to issue dis-

tress warrants for rates under various Acts (x); where

having first been summoned had an opportunity of be-

the legality of the rate was clear (t/), and tbe party

ing heard (z), and where the duty was imperative (a):

(n) R. . Russell, 13 Q. B. 237.

(o) R. v. Ellis, 2 Dowl. N. S. 361. As to the issue of a distress

warrant to levy the costs of the prosecution of a highway indict-

ment, see R. v. Martin, 2 Q. B. 1037, n.

(p) R. v. Paynter, 7 Q. B. 255; R. v. Trecothick, 2 A. & E.

405; R. v. Barker, 6 A. & E. 388; R. . Hants, 1 B. & Ad. 654;
R. v. Martin, 13 L. J. M. C. 45; R. v. Clarke, id. 91.

(?) R. v. Hughes, 3 A. & E. 425; R. v. Morgan, 9 A. & E. 618,

n.; R. v. Greame, 2 A. & E. 615; R. v. Mirehouse, 2 A. & E. 632.

(r) R. v. Codd, 9 A. & E. 682.

(s) R. v. Hastings, 6 Q. B. 141; R. v. Recorder of Exeter, 5 Q.
B. 342.

(t) R. v. Middlesex, 4 B. & Aid. 298.

(M) Exparte Wason, 10 B. & S. 582.

(x) R. v. Trecothick, 2 A. & E. 405; R. v. Morgan, id. 618, n.;
R. v. Barker, 6 A. & E. 388; R. v. Ellis, 2 D. N. S. 361. See R.

v. Middlesex, 5 N. & M. 126; S. v. S.,2 D. N. S. 385; R. v. Buck-

inghamshire, 1 N. & P. 503: R. v. Paynter, 7 Q. B. 255; S. v. S.,

13 Q. B. 399; R. v. Sussex. 3 N. & M. 266; R. v. Boteler, 4 B. &
S. 959; Churchwardens of Bishopsgate v. Beecher, B Mod. 10; R.

v. Price, L. R. 5 Q. B. D. 300; R. v. McCann, L. R. 3 Q. B. 141. 677.

(y) R. v. Dyer, 2 A. & E. 606; R. v. Dayrell, 1 B. & C. 485; R.

v. Mirehouse, 2 A. & E. 632. See R. v. Jones, 2 Barn. 239; R. r.

Lee, L. R. 4 Q. B. D. 75; R. v. Somersetshire, 1 H. & W. 82.

(z) R. v. Barclay, L. R. 8 Q. B. D. 306, 486; R. v. Benn, 6 T.

R. 198.

(a) R. v. Hughes, 3 A. & E. 429, 432. Contrast case of St.

Luke's, 1 Wils..l33.
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also to examine overseers' and churchwardens' accounts,

pursuant to 50 Geo. 3, c. 59, s. 1 (since repealed) (6);

also, if necessary, to issue a distress warrant against
overseers to compel them to pay over a balance of money
in their hands (c); and for the payment of expenses
incurred by overseers for the maintenance of a pauper
under a -^- suspended order of removal (d); [^ 313]
but to ground an application for a mandamus, there

must have been a refusal to pay. and such refusal must,

have been made known to the justices (e).

Justices, in issuing their warrant to enforce a poor-

rate, are performing a ministerial act; and, on an ap-

plication to them for that purpose, an objection cannot
be set up which might be taken on appeal against the

rate
( / ).

But it is different if there was no jurisdiction
to make the rate; such a point may be taken before them,
and on their refusal to issue a warrant, the procedure
by mandamus and return is a convenient way of raising
the question and obtaining the opinion of the Court (g).

Where justices have thus to act ministerially they
cannot impose any conditions which will impair the ef-

ficacy of the warrant, as, e.g., directing their clerk to

keep it unexecuted for three months (h).
Lord Denman said he did not know of a case in which

a mandamus had been granted to compel magistrates
to issue a warrant of commitment for the purpose of

enforcing a conviction; the case of a mandamus to is-

sue a distress warrant being different, as there it is

necessary that the rate should be collected without de-

lay (). Where the conviction was for unlawfully kil-

ling a s:ilmon, the Court in its discretion refused a man-
damus to compel the issue of a warrant of commitment,
saying that the case was one in which the parties might
well wait till another offence was committed (k).

A. mandamus lay to compel the performance by jus-
tices of their duties under the statutes for the summary
recovery of premises by landlords (Z); to take security

(b) R. v. Cambridge, 8 D. 89.

(c) R. v. Carter, 4 T. R. 246; R. v. Essex, 3 B. & Ad. 941; R. v.

Pascoe, 2 M. & S. 343; R. v. Dartmouth, 5 Q. B. 878.

(rf) R. v. North Riding, 6 L. T. N. S. 351.

(e) Ex partc Whitemarsh, 8 D. 431.

( f) Per Blackburn, J., R. P. M'Cann, 9 B. & S. 43. (g) Ib.

(h) R. v. Handsley, L. R. 7 Q. B. D. 398
;
R. v. Middlesex, 12

L. J. M. C. 36.

(t) R. v. Williams. 9 Q. B. 976
;

s. c. nom. Ex paric Thomas,
10 L. J. M. C. 58. See R. v. Robinson, 2 Smith, 274

;
R. .

Broderip, 7 D. & R. 861
;
R. v. Twyford. 5 A. & E. 430. (k) Ib.

(/) R. v. Richardson, 1 Wils. 21 : Ex parle Fulder, 8 D. 535.
See and distinguish R. . Traill, 12 A. & E. 761.
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on articles of the peace exhibited (m) ;
to put in exe-

cution the statute of forcible detainer (w); and to

[^ 314] -^ inquire of a forcible entry (o) ; though in

a more recent case (p) a mandamus was refused on the

ground that there was no instance in which such an in-

terference of magistrates had taken place; also to hear

and determine a dispute between a Friendly Society
and one of its members (g); to pay the amount, appor-
tioned by the Commissioners of the Treasury, of the

annuity awarded to a retired governor, of a prison (r) ;

to examine and allow the accounts of overseers under
50 Geo. 3, c. 69, s. 1 (s); to appoint a surveyor of high-

ways as required by statute (t), and overseers (M); to

make a rate to reimburse a surveyor of highways for

moneys expended by him as such (x); also to set out

on the record of a conviction the evidence on which
the conviction was founded, as nearly as possible in the

words of the witnesses (y) ;
to amend their return to a

certiorari by adding the information on which the con-

viction was founded; and to compel a justice to pro-
duce certain depositions taken before him, for the pur-

pose of enabling the party charged to found an indict-

ment for perjury against the deponents (z); but the

Court refused a mandamus to compel a magistrate to

deliver copies of the depositions to a person committed,
not finally for trial, but only for re-examination (a).

A mandamus to restore their clerk was refused; as

he holds office at their pleasure (&).
Before the statute 6 & 7 Viet. c. 67, s. 3 (giving pro-

(m) R. v. Lewis, 2 Str. 835. On affidavit that the applicant
was so infirm that his life would be endangered by coming to

town to give security, the mandamus directed the justices of the

county where he resided to take his surety; R. v. Lewis, IBarn. 166.

(n) R. E. Montague, 1 Barn. 72
;
R. v. Long, 1 Barn. 82.

(o) Anon., 6 Mod. 139, 164.

(p) Exparte Davy, 2 Dowl. N. S. 24. Per Wightman, J.

(q\ See R. v. Shortridge, 1 D. & L. 855
;
R. v. Godolphin, 8 A.

& E. 338 (in both of which cases the mandamus was refused, as

the particular societies were held not to come within the Acts).

(r) R. v. Middlesex, L. R. 11 Q. B. D. 656, L. R. 9 App. Cas. 757.

(s) R. v. Cambridge, 8 D. 89.

(t) R. v. Denbighshire, 4 East, 142.

(M) R. v. Horton, 1 T. R. 374
;
R. v. Palmer, 8 East, 416

;
R.

. Worcestershire, 12 A. & E. 28 ; R. v. Salop, 3 B. & Ad. 910
;

R. t?. Rufford, 1 Str. 512
;
R. r. Lancashire, 1 D. & R. 485

;
R. r.

Sparrow. 7 Mod. 393.

(x) Hassel's case, 1 Str. 211.

(y) Re Rix, 4 D. & R. 352 ; R. v. Warnford, 5 D. & R. 489.

See also R. v. Kiddy, 4 D. & R. 734.

(z) Anon., 1 Chitt. 627.

(a) R. v. Lord Mayor of London, 5 Q. B. 555.

(6) Exparte Sandys, 4 B. & Ad. 863.
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tecfcion to every person acting in obedience to a per-

emptory writ of mandamus), the Court was extremely
cautious in granting a mandamus, wherever there was

any doubt whether the justices had the jurisdic-

^f tion which the writ would have commanded [^ 315]
them to exercise (c) ;

at any rate unless a satisfactory in-

demnity were given to the justices by the applicant (d).
But the doubt as to the jurisdiction of the justices must
have been a reasonable one (e); and, since that Act, the

Court thought that it ought not (by granting a mandamus
in a case alleged to be doubtful) to hold out to justices
that they should make a return to a writ of mandamus,
instead of obeying it,for the sake of obtaining the protec-
tion of a peremptory mandamus under the statute

( / ).

A mandamus was granted to compel justices to allow

a rate properly made and signed by the overseers (there

being no churchwardens), under 43 Eliz. c. 2 (g) ;
and

to allow and sign any other poor-rate properly made (ti) ;

such an act being merely ministerial and formal (*). So
for any other duty obligatory upon them which they
refuse to perform (A;),

and as to which a discretion is

not given them (Z).

(c) E. v. Buckinghamshire, 2 D. & R. 689, 1 B. & C. 485
;
R.

v. Mirehouse, 2 A. & E. 632
;
E. v. Broderip, 5 B. & C. 239

;
B.

v. Godolphin, 8 A. & E. 338
;
E. v. Dyer, 2 A. & E. 606, 613

;
E.

v. Newcomb, 4 T. E. 368
;
E. v. Twyford, 5 A. & E. 430

;
E. r.

Sillifant. 5 N. & M. 640.

(d) See for example, E. v. Mirehouse, tibi supra.

(c) See per Littledale and Williams, J.T., E. v. Marriott, 12 A.
& E. 781

;
E. v. Ellis, 2 Dowl. N. S. 361

;
E. v. Middlesex, id.

385, and for a case since the statute. E. v. Dartmouth, 5 Q. B. 878.

(/) E. v. Dartmouth, 5 Q. B. 886. Scd vide per Blackburn, J.,
in E. v. McCann, 9 B. & S. 43.

(g) E. v. Godolphin, 1 D. & L. 830.

(h) E. v. Beecher, 8 Mod. 335
;
Peterboro' case, 1 Sid. 377

;

Norwich case, Comb. 478
; Nottingham case, id. 483

;
E. v. Dor-

chester, 1 Str. 35)3
;
E. v. Fisher, Say. 160

;
E. v. Gordon, 1 B. &

Aid. 524. See Chichester case, 3 Keb. 572, 594.

(t) E. v. Dorchester, 1 Str. 393; E.i). Yarborough, 12 A. &E. 416.

(k) SeeE. v. D'Oyley and Hedger, 12 A. & E. 151
;
E. v. Mid-

dlesex. 1 Wils. 125 (both cases as to appointment of overseers);
E. v. Dartmouth, 5 Q. B. 878

;
E. v. Kynaston, 1 East, 117

;

Anon., 2 Chitt. 257, and E. v. Benn, 6 T. E. 198 (to summon for

non-payment of poor-rates); E. v. Bateman, 4 B. & Ad. 552 (to
summon a special petty session pursuant to 7 & 8 Geo. 4, c. 31,
s. 8, for compensation for injury by rioters); E 7

1

. King's Lynn,
3 B. & C. 147 (as to the costs of defending actions on 57 Geo. 3,

c. 19, s. 18); E. v. Devon, 1 B. & Aid. 588 (as to making reason-

able recompense to an examiner of weights and maasures under
37 Geo. 3, c. 143); Mews v. E., L. E. 8 App. Cas. 339 ; sec R. v.

Stone, 7 B. & S. 769 (an application to compel the hearing and

determining of a claim for compensation under the Lands Clauses
Consolidation Act, 1845).

(/) See E. v. Mills, 2 B. & Ad. 578.
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[ ^ 316] -^ A mandamus was granted to compel the

visiting justices of a county prison, with whom a bor-

ough council had entered into a contract, under sect.

31 of 28 & 29 Viet. c. 126, for the receipt and mainte-

nance of prisoners maintainable at the expense of the

borough, to make all orders for the payment of all rea-

sonable charges for the maintenance in the asylum at

Broadmoor of a prisoner, maintainable by the borough,
who had become insane whilst in the county prison (m).
A mandamus will not lie to compel justices to direct

an indictment against a parish (under 25 & 26 Viet. c.

61, s. 18), for non-repair of a highway, where the fact

of its being a highway is bond fide disputed (n). Their

power to direct such an indictment to be preferred ex-

ists only where, in the case of an admitted highway,
the question is upon whom the liability to repair it

rests (o).
A mandamus to compel justices to make a rate to re-

imburse two of the inhabitants their charges, in defence

of an indictment for not repairing a bridge, was re-

fused (p).
Where justices have heard and determined, however

erroneous their decision, or the grounds for it, may be,

the Court will not interfere by mandamus; provided
there has been an actual and not merely illusory hear-

ing (?)
But where the costs of a compensation inquiry, to be

" settled and allowed "
by a justice, were by statute to

be paid by one party; and the justice disallowed the

whole bill of costs prepared by the other party's solici-

tor, thinking that the Act did not authorize the allow-

ance of the codts, a mandamus was granted to compel
allowance of the costs (r).

[ -fa 317 ] ^f Discretion. Where justices have a dis-

cretion, the Court will not interfere with their mode of

(m) R. v. Lewes, L. R. 10 Q. B. 166, 579.

(n) R. v. Fairer. 7 B. & S. 554.

(o) Ib. (p) Anon., 1 Sir., 63.

(q) R. v. Rogers, 2 Dowl. N. S. 673 ; R. v. Cumberland, 1 M.
& S. 190

;
R. v. Blanshard, 18 L. J. M. C. 110

;
13 Q. B. 318.

Per Lord Ellenborough, 1 M. & S. 195
;
R. v. Richardson, 1 Wils.

21. See also R. v. Jukes, 8 T. R. 625. See and distinguish R.

. Justices of York, 1 A. & E. 828. See also R. v. Mewes, L. R.

6 Q. B. D. 47. There justices having refused to make an order,

for the maintenance of a prisoner in a lunatic asylum, on the

treasurer of the county whence the prisoner had been removed,

holding, erroneously, that the liability of the county treasurer

under under the former Acts was extinguished by the Prison

Act, 40 & 41 Viet. c. 21, the Court of Appeal, affirming the de-

cision of a Divisional Court, granted a mandamus.

(r) R. v. Justices of York, 1 A. & E. 828.
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exercising it. A mandamus to compel them to hear
and determine an information for perjury, alleged to

have been committed by a witness in a civil suit still

pending, was refused, where in the exercise of their

discretion they declined to adjudicate; especially as

there was another remedy, by preferring an indictment

before a grand jury (s). Nor will the exercise of the

discretion of visiting justices as to prisoners' food be

interfered with (t). This rule was in one case applied
even where the justices had decided, without going
fully into the merits of the case, under the erroneous

impression that an appeal lay to quarter sessions, and
that important questions of law were likely to arise (u).

" To unravel the grounds and motives which may
have led to the determination of a que8ti9n once settled

by the jurisdiction to which the law has referred it

would," said Lord Denman, "be extremely dangerous;
but many authorities prove that it is beyond our own

competency, and there is none to the opposite effect" (x).

The Court would not command certain justices to do
an act which they had power to do, where it was more

fitting, for any reason, that other justices should do
it (y).
And where there was another remedy open to the

applicant, the Court has refused to grant a mandamus
to justices (z).
As to the abandonment of a bastardy order and a

rehearing by justices, see R. v. Hinchliff (a).
A mandamus would be refused to compel a magistrate

to hear evidence of the truth of a libel published other-

wise than in a newspaper, and where the defendant is

not charged with publishing it knowing it to be false (6).

If the libel is published in a newspaper, evidence of its

truth may now be given by the defendant before the

magistrate (c).

^ In one case, which it would be difficult [ ^ 318]

(s) R. v. Ingham, 14 Q. B. 396. See also R. v. Byrom, 12 Q.
B. 321.

(t) R. v. North Riding, 2 B. & C. 286.

() R. v. The Justices of the West Riding, 1 Q. B. 624; 1 G.

& D. 198.

(*) 1 Q. B. 631.

Iff)
EC Justices of Gateshead, 6 A. & E. 550, note.

(z) R. v. Halls, 3 A. & E. 494, 497; R. v. Dyer, 2 A. & E. 606,
613. See also R. v. Godolphin, 8 A. & E. 338; R. v. Ingham, 14

Q. B. :)({.

(a) 10 Q. B. 356.

(6) See R. v. Garden, L. R. 5 Q. B. D. 1, and distinguish Ex
parte Ellissen, referred to in Folkard's Starkie, 592.

(c) 44 & 45 Viet. c. 60, s. 4.
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to reconcile with strict principle, the Court granted a

mandamus to justices to compel them to hear and de-

termine an application for a summons against certain

persons for unlawfully conspiring to break the peace
and do grievous bodily harm; though there was no mis-

apprehension of the law, and the justices heard all the

evidence offered before they declined to issue the sum-

mons; and though the words of the Act of Parliament

(11 & 12 Viet. c. 42, s. 9) were that the justices "may
if they shall think fit

" issue a summons. The Court

proceeded on the ground that the evidence given in sup-

port of the application was so strong as to induce a

belief that the justices must have acted upon a con-

sideration of something extraneous and extrajudicial,
which ought not to have affected their decision, and
that this amounted to a declining of jurisdiction (d).

Licensing Justices. Licensing justices have not heard
and determined a case until they have specified on which
of the four grounds mentioned in 32 & 33 Viet. c. 27, s.

8, they have refused a license. Should they decline to

state it, an application to compel them to hear and de-

termine will be granted (e).
As the holder of a license is entitled to notice of in-

tended opposition to its renewal, where the justices ad-

journed the hearing of several cases, giving notice in

Court of the adjournment to a day fixed, an applicant,
in one of the adjourned cases, to whom knowledge of

the adjournment was not brought, obtained a mandamus
to compel the justices to hold an adjourned meeting
(though the proper time had gone by), and, after notice

to him, to hear and determine his application (/).
A mandamus was granted to compel justices to hold

an adjournment of the general annual licensing meet-

ing, and to hear and determine an application for the

renewal of a license or certificate (g).
A mandamus was refused to compel licensing justices

to grant an alehouse license
(/i), though the ground of

[ -^ 319 ] their refusal was the ^ mistaken notion that

there was no authority, under the circumstances, to

grant a license (i). A mandamus to rehear anapplica-

(d) R. v. Adamson, L. R. 1 Q. B. D. 201. Blackburn, J., gave
his assent to the decision with considerable reluctance.

(e) R. v. Sykes, L. R. 1 Q. B. D. 52.

(/) R. v. Farquhar, L. R. 9 Q. B. 258.

(g) R. r. Pirehill North, L. R. 13 Q. B. D. 696.

(h) R. v. Farquhar, L. R. 9 Q. B. 258; Arum., 1 Barn. 402;
Giles' case, 2 Str. 881.

(f) R. v. Farringdon Without. 4 D. & R. 735.
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tion for a license, at a time beyond that limited by
statute, was also refused (k).
Where justices refused a license on the ground that

they were not satisfied that the value of the house was
sufficient to qualify it according to law, and the chair-

man read out a minute to that effect in the presence of

the applicant, the Court refused a mandamus to hear

and determine on the ground that the justices had not
"
specified in. writing to the applicant the grounds of

their decision," as required by 3 & 4 Viet. c. 61, s. 1:

if the applicant had asked for a copy and been refused,
the matter might have been different (I).

In several cases the Court appears to have consider-

ed the functions of licensing justices as ministerial

only; and mandamuses have been granted where they
have not determined according to law, though they
have heard and determined (m).

To state a case. The duty of justices, under 20 & 21.

Viet. c. 43, to state a case, on the application of either

party to the proceeding before them, arises only where
such party is dissatisfied with the determination of the

justices
" as being erroneous in point of law."

Where a magistrate, holding that a particular lane

was not a " street" within the meaning of the Metrop-
olis Local Management Acts, refused to state a case, a

mandamus to compel him to do so was refused; as the

determination of the magistrate was a finding of fact

and not a decision of a point of law (n).
A magistrate will be compelled to state a case, though

the ground of legal objection to his decision was not
taken at the time, but only when application was made
to him to state a case (o).

^ But a magistrate will not be compelled [ ^ 320 ]

to state a case merely because he has improperly re-

jected evidence, unless it is also shewn that his final

decision was wrong (p).
The application for a mandamus or rule is rightly

(k) R. v. Suirey, 5 D. & R. 308.

(0 R. D. Cumberland, L. R. 8 Q. B. D. 372.

(m) See R. v. De Rutzen, L. R. 1 Q. B. D. 55. R. v. Middle-

sex, L. R. (> Q. B. 781, where the justices had erroneously de-
cided that the applicant was not a new tenant of a house in re-

spect of which a license had already been refused by them. R.
v. Lancashire, L. R. 6 Q. B. 97, where the ground for the man-
damus was the rejection of evidence to shew that, from the num-
ber of licensed houses already in the neigbourhood, it was unde-
sirable to grant an additional license.

(n) R. v. Sheil, 50 L. T. N. S. 590.

(o) Exparte Markham, 34 J. P. 150.

(p) R. u. Macclesfield, 2 L. T. N. S. 352.

22 INFORMATION.
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Rule instead

of manda-
mus.

made to a Divisional Court, and not to the Divisional

Court of Appeal from inferior courts (q).
A mandamus will not be granted where there is a

right of appeal to quarter sessions (r).

A new, less dilatory and less expensive method of

proceeding, to compel the performance of the duties of

their office by justices, was provided by 11 & 12 Viet,

c. 44, s. 5.

After reciting that "
it would conduce to the ad-

vancement of justice, and render more effective and
certain the performance of the duties of justices, and

give them protection in the performance of the same,
if some simple means, not attended with much expense,
were devised by which the legality of any act to be
done by such justices might be considered and adjudg-
ed by a Court of competent jurisdiction, and such jus-
tice enabled and directed to perform it without risk of

any action or other proceeding being brought or had

against him," the section enacts " that in all cases

where a justice or justices of the peace shall refuse to

do any act relating to the duties of his or their office as

such justice or justices, it shall be lawful for the party

requiring such act to be done to apply to Her Majes-

ty's Court of Queen's Bench, upon an affidavit of the

facts, for a rule calling upon such justice or justices,
and also the party to be affected by such act, to shew
cause why such act should not be done; and if, after

due service of such rule, good cause shall not be shewn

against it, the said Court may make the same absolute,
with or without or upon payment of costs, as to them
shall seem meet; and the said justice or justices, upon
being served with such rule absolute, shall obey the

same, and shall do the act required; and no action or

proceeding whatsoever shall be commenced or prosecu-
ted against such justice or justices for having obeyed
such rule, and done such act so thereby required as

aforesaid."

[^321 ] ^ This was interpreted, in R. v. Percy (s),

to apply only to cases where the justices would need

protection, if they did the act required.

Accordingly, where justices refused to go into the

matter of an information against an unlicensed person
for having, contrary to 35 & 36 Viet. c. 94, s. 11, a

board over his door stating that he was licensed to sell

(q) Re Ellershaw, L. R. 1 Q. B. D. 481.

(r) R. v. Smith, L. R. 8 Q. B. 146.

(s) L. R. 9 Q. B. 64. See also R. v. Vaughau and Eyre, 9 B.

& S. 329, 335.
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beer, &c., the Court held that the method of proceeding
to compel the justices to hear and determine the com-

plaint must still be by mandamus (t). So, also, where
a magistrate declined to hear a charge against a gov-
ernor of a colony under 11 & 12 Viet. c. 42, s. 2 (u),

But .R. v. Percy, so far as it decided that the Act ap-

plies only where the justices require protection, was
dissented and departed from in a subsequent case (as)

by Lord Coleridge, C. J., Cave and Williams, JJ., who
said :

" We are clearly of opinion that such a construc-

tion narrows the operation of the statute too much.
But also we are not prepared to say that, because the

statute may apply to other cases than those in which
the justices require protection, there may not be many
such cases where the Court may properly grant a man-
damus." The Court expressed its willingness to take

either course in the case before it, which was an appli-
cation to compel justices to hear and determine an in-

formation for unl awfully encroaching upon a highway.
The same view of the statute was taken by Grove and

Smith, JJ., in a later case (y).

(t) R. T. Percy, ubi supra,

(u) R. v. Vaughan and Eyre, ubi supra.

(x) R. t'. Phillimore, L. R. 14 Q. B. D. 474, note
;
51 L. T. N.

S. 205.

(y) R. v. Biron, L. R. 14 Q. B. D. 474; 51 L. T. N. S. 429.
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[ ^ 322 ] ^ CHAPTER VL

MANDAMUS TO PUBLIC BODIES AND PUBLIC OFFICERS.

Mandamus to public
bodies:

Municipal corporations . 323

Corporations generally . 329

Railway companies . . 329

Companies generally . . 333
Poor law guardians . . 336
Local boards 337
District boards .... 338
Burial boards 338
Commissioners of sewers
and drainage commis-
sioners 338

Inclosure commissioners 340
Tithe commissioners . . 340
Churchwardens .... 340

Vestry ........ 344
Church trustees .... 344
Road trustees 344
River trustees 345
East India Company . . 345

PAGE
Servants of the Crown . 346
Election commissioners 350
Postmaster-General . . 350

Railway commissioners 351
Universities and colleges 352

Bishop and archbishop . 353
Mandamus to public offi-

cers:

Lord Lieutenant . . . 355
Sheriff 355
Treasurer of a county or

town 355
Parish officers 356

Surveyors 358
Parish clerks 358
Gaolers 358

Savings bank managers,
directors, and registra-
tion officers ..... 359

Masters of the High
Court . 360

1. To PUBLIC BODIES.

General rale. MANDAMUSES have also been granted to compel the per-

formance, by various public bodies, of duties which
there was no other, or no equally efficacious, mode of

enforcing. But the rule applies in their case as in

that of all inferior courts, that if, being the legally
constituted tribunal for the determination of the matter

in question, they have actually heard and determined,
however erroneously, a mandamus will not be granted;
whereas if they refnse or neglect to hear and determine,

. they will be compelled to do so by mandamus.
Mandamuses have been issued to municipal and other

corporations, to railway and other companies, to poor
law guardians, to local boards, to district and burial

boards, to sewer, drainage, inclosure and tithe commis-

[^ 323 ] sioners, to churchwardens and vestries, ^ to

road and river trustees, to railway commissioners, and
other public bodies.
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Municipal corporations have been compelled by man- Municipal
damns to assemble and do the business of the corpora- corporations,

tion (a); to elect burgesses and aldermen (b); to pro-
ceed to the election of bailiffs, coroners, chamberlains,
and the other annual officers of the corporation (c).

if a municipal election is not held on the appointed

day or within the appointed time, or on the day next

after that day or the expiration of that time, or becomes

void, the municipal corporation is not thereby dissolved

or disabled from electing; but the High Court may, on

motion, grant a mandamus for the election to be held

on a day appointed by the Court (45 & 46 Viet. 50, s. 70).
A mandamus has been granted to elect a mayor (d) ;

to proceed to another election of a person as mayor,
after a void election (e); a mere colourable election be-

ing considered a void one (/) ;
to swear in the Mayor (gr);

to compel a person duly elected to take upon himself

the office of mayor (h); to elect, to admit, and swear
into the office of alderman (i), and to enforce perform-
ance of the duties of the office (k) ;

to restore an alder-

man improperly removed (I); to put the corporate seal

to the certificate of the election of recorder according to

the vote of the majority (m); and to restore a recorder

improperly removed (w); to admit to the office of

^f councillor (o), and to receive and count the [ ^ 324]
vote of one duly elected (p); and to compel an elected

(a) R. v. Kingston-upon-Hull, 11 Mod. 382
;

s. c. 8 Mod. 209
;

R. v. Liverpool, 1 Barnard, 82.

(b) R. v. Bridgwater, 2 Chitt. 256
;
R. v. Thetford, 8 East, 270.

(c) Scarborough case, 2 Str. 1180. (d) See cases ante, p.

(e) R. v. Corporation of Pembroke, 8 Dowl. 302.

(/) See per Lord Mansfield, R. v. Bankes, 3 Burr. 1454
; R, v.

Mayor of Cambridge, 4 Burr. 2008
;
Case of Bossiny alias Tintagel,

2 Str. 1003
;
Case of Aberystwith, 2 Str. 1157

;
R. v. Newsham,

Say. 211
;
R. v. Corporation of Bedford, 1 East, 79

;
R. v. West

Looe, 3 Burr. 1386.

(g) See cases cited ante, p. 276, note (b). As to whether a mayor
need now be sworn, see Rawlinson on Municipal Corporations,
8th ed., p. 126.

(A) R. v. Leyland, 3 M. & S. 184. But see now 45 & 46 Viet.
c. 50, s. 34.

(i) R. v. Mayor, &c., of London, 9 B. & C. 1
;
R. v. Mayor, &c.,

of Cambridge, 14 L. J. Q. B. 82, and cases cited ante, p. 276, note

(c). An alderman, too, was formerly conipellable by mandamus
to serve the office if elected; but see uow 45 & 46 Viet. c. 50, s. 34.

(k) See R. v. Portsmouth, 3 B. & C. 156, 157.

(I) See the cases cited ante, p. 284, note (o).

(m) R. v. Mayor of York, 4 T. R. 699.

(n) See cases cited ante, p. 285, note (e).

(o) R. v. Mayor, &c., of Leeds, 7 A. & E. 963. See R. .

Tewkesbury, L. R. 3 Q. B. 629.

(p)K. v. Mayor of Leeds, 11 A. & E. 512
;

cf. R. v. Bangor, L.
R. 18 Q. B. D. 349.
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councilman to accept the office (g); to elect a bur-

gess (r); to compel the assessment of compensation for

loss of office, under 5 & 6 Win. 4, c. 76 (s), but not

where the amount of compensation would be merely
nominal (t); to pay the fees of the clerk to the justices,

properly payable out of the borough fund (w); to pay
the costs of the prosecutor in a writ of mandamus, which
had directed them to proceed to the election of an alder-

man in place of one who had been ousted on quo ivar-

ranto (#); to elect (under 45 & 46 Viet. c. 50, s. 70)
auditors and assessors in a borough, it having been dis-

covered that the original election was invalid (y}\ to

hold a Court for the revision of the burgess lists (z)\ to

compel the mayor and assessors who, at the revision

Court, wrongly refused to inquire into the qualifications
of a large number of persons (thinking the notices of

objection invalid) to hold a court for the revision of

the lists, even after the time limited had expired (a) ;
to

enter an adjournment (when necessary) to a day sub-

sequent to the charter-day, and then hold a meeting (6);

to restore one of the capital burgesses improperly

[^ 325] amoved (c) ; to admit as a -^ resiant and bur-

gess any person who has an absolute right to be admit-

ted (d) ;
and the omission of the overseers to make out

(q) R. v. Bower, 2 D. & R. 842
;
but see now 45 & 46 Viet. c.

50, s. 36.

(r) See cases referred to ante, p. 276.

(s) R. v. Mayor, &c., of Newbury, 10 A. & E. 386
;
1 Q. B.

751
;
R. v. Mayor, &c., of Cambridge, 12 A. &. E. 702

;
R. v.

Mayor, &c., of Stamford, 6 Q. B. 433
;
R. v. Mayor, &c., of Sand-

wich, 10 Q. B. 563. See also R. v. Mayor, &c., of Manchester, 5

Q. B. 402 : R. v. Mayor, &c., of Poole, 1 Q. B. 616 ;
R. v. Liver-

pool, 8 A. & E. 176
;
R. v. Brighton, 7 E. & B. 249

;
R. v. Lich-

field, 16 Q. B. 781. Cf. R. v. Manchester, 9 Q. B. 458 (a claim to

compensation under 5 & 6 Viet. c. 111.)

(0 Exparte Lee, 2 N. & P. 63.

(w) R. v. Mayor, &c., of Gloucester, 5 Q. B. 862.

(x) R. v. Mayor, &c., of Cambridge, 14 L. J. N. S. Q. B. 82. A
mandamus in such cases should simply enjoin payment, leaving
the corporation to apply the necessary means : R. v. Ledgard, 1

Q. B. 616.

(y) Re Corporation of Cardigan, Rawl. on Corporations, 8th ed.,

p. 158.

(z) R. ?;. Mayor of Rochester, 7 E. & B. 910
;
E. B. & E. 1024

;

R. v. Dartmouth, 7 E. & B. 917, note.

(a) R. r. Mayor, &c., of Monmouth. R. v. Mayor, &c., of Bolton,

L. R. 5 Q. B. 251. Cf. R. v. Mayor of Eye, 9 A. & E. 670; R. r.

Mayor of Hythe. 5 A. & E. 832*; R. r. Mayor of Bridgnorth, 10

A. & E. 66.

(6) R. v. Carmarthen, 1 M. & S. 697.

(c) Bagg's case, 11 Rep. 94.

(rf) R. v. West Looe, 3 B. & C. 677
;
R. v. Bailiffs of Eye, 4 B.

& Aid. 271
;
1 B. & C. 85

;
R. v. Mayor of New Winsdor, 7 Q. B.
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any list was held not to deprive the applicant of his right
to be put on the burgess roll when made (e).

Where the parish burgess lists are revised under the

Municipal Corporations Act, 1882, any person whose
claim has been rejected or name expunged at the re-

vision of the lists may apply, within two months after

the last sitting of the Kevision Court, to the Queen's
Bench Division for a mandamus to the mayor to insert

his name in the burgess roll
; and thereupon the Court

shall inquire into the title of the applicant to be en-

rolled. If the Court grant a mandamus, the mayor
must insert the name in the burgess roll, and add there-

to the words "
by order of Her Majesty's High Court of

Justice," and subscribe his name to those words (45 &
46 Viet. c. 50, s. 47).
Even before this Act, it was not sufficient for the ap-

plicant to shew merely that the ground on which his

name had been expunged was bad
;
he should also shew

a valid title (/).

Where the mayor and assessors refused to hear an ob-

jection to a name, on the erroneous ground that the notice

of objection was insufficient, a mandamus was granted
to revise the lists so far as this name was concerned (g).
A mandamus to compel the mayor to insert on the

roll the name of a burgess, in respect of several distinct

premises occupied by him, was refused (h).
A person entitled to be a freeman might, under the

repealed statute 12 Geo. 3, c. 21, apply for a manda-
mus to compel his admission (i). Though there is now
no statutory provision to a like effect, there is no doubt
that a mandamus would be granted to *fa com- [^ 326]

pel performance of the duty made obligatory on the

mayor by sect. 204 of 45 & 46 Viet. c. 50.

A mandamus has been granted to elect, admit, and

(where necessary) swear into the office of town clerk
(A;),

and to restore one improperly removed (I).

908
;
R. v. Exeter, L. R. 4 Q. B. 110, 114

;
R. r. Mayor of Dover,

11 Q. B. 260.

(e) R. v. Mayor of Lichfield, 1 Q. B. 461.

(/) K. r. Mayor of Harwich, 8 A. & E. 919. Cf. R. r. Mayor
of Lichfield, 2 Q. B. 693, 701; R. r. Mayor of Eye, 9 A. & E. 670.

(g) R. ?'. Harwich, 1 E. & B. 617. In the Municipal Corpora-
tion- Act, 1837 (7 Win. 1 and 1 Viet. c. 8, s. 24) the words were,
"It shall he lawful for any person whose claim shall have heen

rejected, &c., to apply . . . for a mandamus . . . and thereupon
for the Court to in<|uirc. &c."

(A) R. r. Cambridge, 1 E. & E. 210.

(i) See cases cited, ante, p. 280, note (fc).

Ifc) See cases cited, ante, pp. 227, 281.

(/) See cases cited, ante, p. 285.
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If any office is full de facto (except under a void or

purely colourable election), the mode of trying the va-

lidity of the election or present title to it is not by man-

damus, but by quo warranto (m). On this subject,
vide ante, pp. 290-293.

A mandamus would be granted to compel the old

mayor and deputy mayor to deliver the mace, books,

papers, and records, and the keys of the chest belonging
to the borough, to the new mayor, if the latter were

duly elected (n).
A mandamus was granted to compel the delivery ap

to a town clerk of the common seal, books, papers, and
records of the corporation (o) ;

also to compel the stew-

ard of a borough to attend at the next corporate assem-

bly with the public books which he had refused to pro-
duce (p); and to compel a private person to deliver up
the public books of the borough (q). But a mandamus
to compel a serjeant at mace 'to deliver up the mace to

his successor was refused (r).

A mandamus to enter in the minutes a resolution

passed was refused, where the minutes had not been
entered and signed in the manner required by stat-

ute ().
It was said by Ashurst, J. (t), that when a corporator

[ -^ 327] neglects the ^ duties of his office, the cor-

poration should first take cognizance of it and deprive
him

;
and if the corporation refuse to interfere, then

any person injured might apply for a mandamus to the

corporation to enforce a performance of their duty.
But a mandamus will not be granted in such a case

(m) R. v. Phippen, 7 A. & E. 966; R. v. Mayor of Colchester, 2
T. R. 259

;
R. v. Stoke Damarel, 5 A. & E. 584; R. r. Mayor of

Winchester, 7 A. & E. 215; R. v. Swyer, 10 B. & C. 486: Frost v.

Mayor of Chester, 5 E. & B. 531. Per Lord Mansfield, R. v.

Bankes, 3 Burr. 1454; R. v. Mayor of Oxford, 6 A. & E. 349; R.

v. Beedle, 3 A. & E. 467.

() R. v. Buller, 8 East, 389.

(o) Crawford v. Powell, 2 Burr. 1013. See also R. v. Holford.
2 Barn. 330, 350; R. v. Cunningham, Ir. L. R. 16 Q. B., &c.,
Divs. 206.

(p} Case of Borough of Calne, 2 Str. 948.

(q) R. v. Ingram. 1 W. Bl. 50. As to the books of other cor-

porations, see Anon., 1 Barn. 402, where a mandamus was

granted to compel the delivery up, by its old clerk, ofthe public
books belonging to the Blacksmiths' Company, London : and
Town Clerk of Nottingham's case, 1 Sid. 31, and R. v. Hopkins,
1 Q. B. 161 (as tc books belonging to a court of requests).

(r) R. v. Todd, 2 Jur. 565.

(s) R. v. Evesham, 8 A. & E. 266. See now 45 & 46 Viet. c. 50
s. 22, sub-s. 5, and Rule 12, Sched. 2.

(t) R. v. Heaven, 2 T. R. 772.
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unless some serious inconvenience to the inhabitants is

the result of such neglect of duty (w), and the duty be

clearly imperative (x).
A mandamus was granted to compel the corporation

to declare vacant the office of a councillor who had duly
delivered to the town clerk a letter of resignation, with
the amount of the fine (pursuant to sect. 36 of 45 & 46
Viet. c. 50), but who, after his resignation was thus

complete, withdrew it with the assent of the corpora-
tion (y).
A mandamus was issued to the mayor, &c., and the

treasurer of a borough, to repay to the Lords Commis-
sioners of the Treasury the amount of the remuneration
and allowances of the barrister who tried a petition

against the return of a town councillor, under the Cor-

rupt Practices .(Municipal Elections) Act, 1872, and to

compel the corporation to order such amount to be
levied by a borough rate (z); also to compel the cor-

poration of a borough to pay to the governor of the

county gaol, under 5 & 6 Viet. c. 98, s. 18, their pro-

portion of the expenses incurred in enlarging the prison

pursuant to 28 & 29 Viet. c. 126 (a); but not to com-

pel them to exercise in any particular way a discretion

vested in them, e.g., to approve or disapprove under 7

Wm. 4 & 1 Viet. c. 78, s. 38, an order of justices fixing
at a particular amount the salary of the keeper of the

borough gaol (6).

Mandamuses have issued to municipal corporations
to compel the holding of local courts pursuant to their

charters, notwithstanding disuse for very many years (c) ;

want of funds being no excuse (d).

^ The Court refused the application of a [ ^ 328]
freeman for a mandamus to compel the late mayor and
one of the councillors of a borough to pay over to the

borough treasurer all moneys received on account of the

(u) E. v. Mayor, &c., of Portsmouth, 4 D. & R. 767
;
R. v.

Mayor of Totness, 5 D. & R. 481.

(x) R. v. West Looe, 5 D. & R. 414.

(y) R. v. Wigan, L. R. 14 Q. B. D. 908.

(*) R. r. Maidenhead, L. R. 9 Q. B. D. 494. It was held no

objection that the Lords Commissioners had cancelled their first

certificate, and subsequently sent another to the borough treas-

urer.

(ffl) R. v. Wigan, L. R. 5 Q. B. 267. See also R. v. New Sarum,
2 E. & B. 654, and R. r. Birmingham, 10 Q. B. 116.

(1>) R. v. York, 1 E. & B. 588.

(c) R. v. Mayor, &c., of Wells, 4 Dowl. 562
;
R. r. Mayor, &c.,

of Hastings, 1 D. & R. 148 ; R. r. Havering-atte-Bower, 5 B. &
Aid. 691

;
R. v. Ilchester, 2 D. & R. 724.

(d) R. v. Mayor, &c., of Wells, ubi supra.
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Corporations
sole.

Corporations
generally.

rents of the corporation: the application for a manda-

mus, if necessary, should have been made by the treas-

urer; and, so far as appeared from the facts of the case,

the money would have been paid to the treasurer if he
had asked for it (e).
An application having been made for a mandamus to

compel the mayor of a borough to propose a resolution

to the burgesses in guild assembled, for the repeal of

certain bye- laws, on an allegation that the right of mak-

ing laws and orders at these guilds was an ancient

privilege which the mayors of late years had refused

to recognize, the Court doubted whether the matter was
not one for the discretion of the mayor, and, in the ab-

sence of any precedent, refused a mandamus (/).
A mandamus to allow inspection of the books, char-

ters, and muniments of the corporation was refused to

a freeman who desired inspection on behalf of a de-

fendant who was being tried for not, as sheriff, execut-

ing a criminal (gr).

But, in a litigation between the freeman of a borough
and the new corporation, as to the right of cutting down
trees on certain pastures, a mandamus was granted at

the instance of the freemen to permit them to inspect
the deeds, &c., relating to the pastures in question (h).

Before the Ballot Act, the town clerk was compellable

by mandamus to grant inspection of the voting papers at

an election of town councillors, to any burgess who
brought a list of his own to be compared with them (A;).

For the general principles regulating the granting of

mandamuses to compel the allowance of inspection of

public documents, vide ante, pp. 265268.

Corporations sole, as well as corporations aggregate,
have been compelled by mandamus to perform duties

of an imperious nature incumbent upon them; but, if

there is no imperious duty but only a discretionary

power, the Court will not interfere by mandamus (T).

[ -^ 329 ] -^f See the cases relating to bishops and

archbishops referred to post, pp. 353, 354.

The Court will, if necessary, compel the person who
has the custody of the corporate seal to affix it to any
act according to the vote of the majority (n).

(e)
R. . Frost, 8 A. & E. 822.

(/) Exparte Garrett, 3 B. & Ad. 252.

(g) R. v. Antrobus, 2 A. & E. 789.

(h) R. v. Beverley. 8 D. 140
;

cf. Waniner v. Giles, 2 Str. 954.

(k) R. v. Arnold, 4 A. & E. 657.

(0 R. v. Bishop of Oxford, L. R. 5 App. Cas. 214
;
R. v. Bishop

of Chichester, 2 E. & E. 209.

(n) Per Lord Kenyon, C.J., R. v. Beeston, 3 T. R. 594, citing
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Where a discretion is vested in a corporation as to

the surrender of its charter and the disposition of its

property, the Court will not interfere by mandamus, in

case a dispute should arise amongst the members of the

corporation as to the way in which they should ex-

ercise this power (o).
A member of a mere trading corporation would not

be granted a mandamus to compel his partners to divide

their property (p).
Mandamuses have been granted to compel railway Railway

companies to construct their line wherever (which is companies,

rarely the case) the language of their special Act is im-

perative, and there has been a distinct refusal or neglect
to do so, or unreasonable delay (q) ;

but not if the words
of the Act are merely enabling or permissive, and no

obligatory duty can be collected from the general pur-
view of the whole statute (r), though the company may
have exercised some of their powers and made part of

their -^ line (s) : also to make a branch
[ ^ 330 ]

authorized by an extension Act (t) ; and, in one case,to

compel them to reinstate and lay down again a line

which they had constructed and afterwards taken up,

though there might also exist a remedy by indictment
in such a case (u); but this case was, in a later

and approving R. v. Windham, Cowp. 377. See also R. 7;. Mayor
of York, 4 T. R. 699.

(o) Ex parte Lee, E. B. & E. 863.

If) R. v. Bank of England, 2 B. & Aid. 620.

(q) R. v. Eastern Counties Railway, 10 A. & E. 531, 9 L. J. N.
S. Q. B. 303; R. v. Bristol Railway Co., 4 Q. B. 170, 172; R. v.

Brecknock Canal Navigation, 3 A. & E 223; R. v. Lancashire
and Yorkshire Railway Co., 1 E. & B. 228; R. v. York and North
Midland Railway Co., 1 E. & B. 178. See R. v. Ambergate Rail-

way Co., 17 Q. B. 362; 1 E. & B1.372. The warrant of the Board
of Trade may release a railway company from the liability im-

posed even by imperative words in their Act. See Abandonment
of Railways Act, 1850, 13 & 14 Viet. c. 83, s. 19. But it seems
that the provisions of the Acts for abandonment of railways ap-

ply only to railways authorized to be constructed by an Act of

Parliament passed prior to the Railway Companies Act, 1867. (See

arguendo, Re Birmingham, &c., Railway Co., L. R. 18 Cli. D. 156).

(r) York, &c.. Railway Co. v. Reg., 1 E. & Bl. 858; 16 Q. B.

864; Great Western Railway Co. v. Reg., 1 E. & Bl. 874, dissent-

ing from R. v. Lancashire and Yorkshire Railway Co., id. 228;
see pp. 861-3. But though a railway company is not bound to

exercise the powers given it by statute, it may by agreement
bind itself to do so (per Lord Wensleydale, Scottish North East-

ern Railway Co. r. Stewart, 3 Macq. 414.)

(*) Seeder Jervis, C.J.. 1 E. & Bl. 870.

(t) R. v. Great Western Railway, 1 E. & Bl. 253, 774.

() R. v. Severn and Wye Railway Co., 2 B. & Aid. 646. The
writ was directed to be to reinstate and lay down again, but not

to maintain.
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one(rr), considered to have carried the doctrine as far as the

Court would go : also to make an arch over a public road

conformably to the provisions of their Act (y) : to carry
a public highway and carriage road over the railway,
or the railway over the road by means of a bridge (z):
to make watering places for cattle as required by their

Act (a): to make and restore, according to the statute,

such part of a turnpike road as was carried over their

railway (6); but not to make a bridge and carry the
road over it at the rates of inclination delineated on the

plans deposited, unless there is something in their

special Act, or in the general Acts with which it is in-

corporated, which requires that the plans should be
followed (c): to remove obstructions made by them in

a highway (d): to compel them to proceed after giving
a notice to treat (e): to issue their warrant to a sheriff

to summon a jury to assess the amount of compensation
for lands taken or injuriously affected (/) : to take up
[-^-331] an award and pay the arbitrator's ^f fees(gr),

provided the land alleged to have been injuriously
affected was so within the meaning of the statute (/i);

and to furnish a copy of the award to the claimant (i) :

and, at one time, when it was thought that an action

would not lie for the purpose, to pay the amount of

(a;) See per Lord Denman in R. v. Gamble, 11 A. & E. 72.

(y) R. v. Eastern Counties Railway Co., 2 Q. B. 569.

(z) R. v. Wycombe Railway Co., 8 B. & S. 259; L. R. 2 Q. B.

310. Cf. R. v. East and West India Docks, &c., Railway Co., 2
E. & B. 466.

(a) R. v, York, &c., Railway Co., 14 L. J. N. S. Q. B. 277.

(6) R. .t-. Birmingham Railway Co., 2 Q. B 47. Cf. R. v. Man-
shester, &c., Railway Co., 3 Q. B.528; R. v. Bristol Railroad Co.,
4 Q. B. 162.

(c) R. v. Caledonian Railway Co., 16Q. B. 19, 30; North British

Railway Co. v. Tod, 12 Cl. & F. 722.

(d) R. v. Newmarket Railway Co., 15 Q. B. 702.

(e) R. v. Birmingham, &c., Railway Co., 15 Q. B. 634; R. v.

South Wales Railway Co., 14 Q. B. 902. See R. v. London and
South Western Railway Co., 12 Q. B. 775; R. v. Eastern Counties

Railway Co., 2 Q. B. 347; R. v. Northern Union Railway Co., 8

Dowl. 329.

( f) Re South Yorkshire and Goole Railway Co., 18 L. J. Q. B.

333; R. v. Irish South Eastern Railway Co., 1 Ir. L. R. N. S.

119; and see Fotherby v. Metropolitan Railway Co., L. R. 2 C. P.

188; R. v. North Midland Railway Co., 2 Ry.'Cas. 1; R. v. East
Lancashire Railway Co., 9 Q. B. 980.

(g) R. v. Great Northern Railway Co., L. R. 2 Q. B. D. 151;
R. v. South Devon Railway Co., 15 Q. B. 1043. As to a manda-
mus to the arbitrator, see R. v. Rynd, 16 Ir. C. L. R. N. S. 29,

and R. v. Fishbourne, 17 Ir. C. L. R. N. S. 148.

(A) R. v. Cambrian Railway Co., 10 B. & S. 315.

(i) R. v. Cambrian Railway Co., L. R. 6 Q. B. 422.



MANDAMUS TO PUBLIC BODIES AND PUBLIC OFFICERS. 349

compensation assessed or awarded
(fc) ;

but it is now
settled that there is in such a case a complete remedy
by action, and therefore a mandamus will not be grant-
ed (I).

The application against a railway company should
not be made too soon. The applicant ought to wait till

the company has done all the damage it is likely to do,
and then a jury would assess the compensation for the

whole
; provided the temporary cessation of the works

is not maid fide on the part of the company (m).
A mandamus to a company to pay the costs of the

compensation inquiry was refused, on the double ground
that the sheriff had not taxed them, and that the Act

gave a remedy by distress (n).
A mandamus, it seems, lies to compel the arbitrator

to settle the costs of the arbitration under the Lands
Clauses Consolidation Act, 1845, in accordance with the

rights of the parties (o).
Where the landowner agreed to refer his claim against

the company to arbitration, neither the deed of refer-

ence nor the award making any mention of the costs of

the reference, a mandamus to compel payment of those

costs was refused (p).
A mandamus was granted to compel a railway com-

pany to give inspection of the register of shareholders
to a judgment creditor (q).
Where an inquisition has been duly taken, a man-

damus will -^f not be granted to compel the [^ 332]
issue of a new precept on the grounds of misdirection

by the presiding judge at the inquisition, of the im-

proper rejection of evidence, of the verdict being
against the weight of evidence, or of the damages
awarded being grossly insufficient (r).
Where any verdict is made final by Act of Parlia-

ment, the Court will not order judgment to be entered

upon it otherwise than in the terms in which it is given
by the jury, even though it appear by affidavit that

(fc) See R. v. Great Western Railway Co., referred to 6 Q. B,

72; R. v. Nottingham Waterworks, 6 A. & E. 355.

(I) R. v. Hull and Selby Railway Co., 6 Q. B. 70; Corrigal v.

London and Blackwell Railway Co., 5 M. & G. 219; Williams v.

Jones, 13 M. &W. 628; East and West India Dock Co. v. Gattke,
3 Mac. & G. 173.

(m) See Ex parte Parkes, 9 D. 614.

(n) R. v. London and Blackwall Railway Co., 3 D. & L. 399.

o) R. v. Biram, 17 Q. B. 969.

p) Ex parte. Regnal, 16 L. J. Q. B. 304.

q} R. v. Derbyshire, &c., Railway Co., 3 E. & Bl. 784.

(r) R. v. Eastern Counties Railway Co., 2 Dowl. N. S. 945.



350 MANDAMUS.

Lands com-

pulsorily
taken by
other public
bodies.

Companies
generally.

they took into consideration matters not properly within

their jurisdiction (s).

A mandamus to compel a railway company to carry
the goods of the applicant was refused, on the ground
that there was nothing in their Act compelling them to

do so
;
and if any obligation was imposed by the gen-

eral law of the land, it could be enforced by action (t).

A mandamus was granted to compel a railway com-

pany to pay under the provisions of their Act, to the

overseers of a parish, the deficiency in the assessment
of rates as to certain lands, owing to their having been
taken by the company (u).

After a rule nisi had been obtained for a mandamus
to compel a railway company to assess compensation
for damages under their Act, an agreement, not under
the seal of the company, was made between an agent
of the company and the claimant, for payment of a

sum in settlement of his claim : on the company fail-

ing to carry out the agreement, a new rule was obtained

for a mandamus to compel them to pay the money ac-

cording to the agreement, or to summon a jury to assess

compensation, or to revive the former rule
;
and the

Court after argument made the rule absolute (x).
As a railway company has, under 8 and 9 Viet. c. 20,

s. 41 (except when otherwise provided by its special

Act), an option in the case of a turnpike road or high-

way crossed by the railway, of either carrying the line

[ -fa 333] over the road or the road over the line a -^ man-
damus will not be granted to compel it to do one of the

two in particular, unless it is shewn that the other can-

not be done (y).
The principles already stated in the case of railway

companies as to compelling by mandamus the assess-

ment and payment of compensation for lands compul-
sorily taken by them, apply also in the case of other

public bodies which take lands in a similar way (z).
Public companies (as distinguished from mere pri-

vate partnerships) have been compelled by mandamus

() R. v. West Riding, 3 N. & M. 802.

(t) Exparte Robins, 7 D. 566.

() R. v. Metropolitan District Railway Co., L. R. 6 Q. B. 698.

(*) R. v. Bristol, &c., Railway Co., 3 Ry. Cas. 777. See now
ttnte, p. 331 note (I).

(y) R. v. South Eastern Railway Co., 4 H. L. Cas. 471.

(z) See R. t>. Commissioners of Thames and Isis, 8 A. & E. 901
;

Be Palmer, 9 A. & E. 463; R. v. London Docks Co., 5 A. & E.

163; R. . Commissioners of Nene Outfall, 9 B. & C. 875; Re
Hungerford Market Co.

,
2 B. & Ad. 341 : R. t. Hungerford Mar-

ket, 1 A. & E. 668; R. . Wilts Canal Co., 8 Dowl. 623; R. .

Hungerford Market Co., 4 B. & Ad. 327.
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to perform various duties incumbent on them: eg., to

swear in a director of a chartered company (a): to ad-

mit a person duly elected a director by show of

hands (&): to give a creditor inspection of the regis-
ter (c); but, wherever the right of inspection exists, a

distinct refusal must be shewn before a mandamus will

be granted (d) ;
and the mandamus cannot be directed

to the company's clerk, he being a mere officer (e): also

to register stock in the name of a married woman, since

the Married Women's Property Act, 1870 (/): to issue

their warrant for a jury to assess the damages sustain-

ed by a person whose lands were compulsorily taken

under their Act (g) ;
to pay the purchase money of the

land or the amount of damages assessed (ft); also, to

the proper officer,to settle and allow the -^ costs ["^ 334]
to which the applicant is entitled ({) : to pay a sum of

money recovered in an action against their treasurer,
whose goods (by the company's Act of Parliament)
were not liable to be taken in execution (&); but in a

case similar to the last mentioned, where the judgment
was entered up, not against the treasurer but against
the company, the Court refused a mandamus, as the

plaintiff had the ordinary legal remedy of an execu-

tion, though it might turn out fruitless owing to the

absence of corporation chattels seizable (I).

A mandamus was also granted to register a trans-

(a) Anon., 2 Str. 696.

(b) R. v. Government Stock Investment Co., L. R. 3 Q. B. D.
442.

(c) R. v. Derbyshire, &c., Railway Co., 3 E. & Bl. 784. Since
this case was decided the Companies Act, 1862, has been passed,
sect. 32 of which enables a judge at Chambers by order to com-

pel an inspection of the register.

(d) R. v. Wilts and Be'rks Navigation, 3 A. & E. 477.

(e) Per Littledale, J., id. 481. See R. v. Mariquita,&c., Co., 1

E. & E. 289.

(/) R. v. Carnatic Railway Co., L. R. 8 Q. B. 299.

(g) R. v. Nottingham Old Waterworks, 6 A. & E. 355; R. v.

Market Street, Manchester, 4 B. & Ad. 333, n.
;
R. v. Deptford

Pipr Co., 8 A. &. 910.

(A) R. v. Commissioners of Thames and Isis, 5 A. & E. 804;
R. v. Nottingham Old Waterworks, 6 A. & E. 355; R. v. Swan-
sea Harbour, 8 A. & E. 439; R. v. Great Western Railway Co., 5

Q. B. 597, R. v. Deptford Pier Co., 8 A. & E. 910.

(0 R. v. Justices of York, 1 A. & E. 828. Cf. R. v. Gardner,
6 A. & E. 112, where the proper officer disallowed the costs,

thinking the applicant not entitled to them.

(fc) R. v. St. Katharine's Dock Co., 4 B. & Ad. 360. See

Corpe v. Glyn, 3 B. & Ad. 801. Cf. Wormwell v. Hailstone, 6

Bing. at p. 676.

(0 R. v. Victoria Park Co., 1 Q. B. 288.
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fer (ra), and to rectify the register (n); but a manda-
mus would probably not now be granted for either pur-

pose, as registration and rectification may be ordered
on motion under sect. 35 of the Companies Act,
1862 (o). And before this Act a mandamus was re-

fused where the transferor's motive was considered im-

proper (p), or the transfer differed in any material re-

spect from the statutory form (q), or where a call had
been made and not paid before the deed of transfer (r).

As to compelling the directors to make a call on the

shareholders in such a case as R. v. Victoria Park
Co. (s), the Court in its judgment said: "If it were

clearly established that they were evading payment of

their debts and the due satisfaction of judgments re-

covered against them, on the ground that they had no

corporate assets actually in possession, we should not,

[^- 335] perhaps,go beyond the principle which -^ reg-
ulates our extraordinary interposition by mandamus,
if we compelled them to exercise that power with which
the Legislature has trusted them for this very purpose,
and put themselves in funds to answer the demands of

their creditors
"

(t).

The Court would not grant even a rule for a manda-
mus to compel a company to take its seal off the regis-
ter of shareholders; considering that they had no power
to order, in this way, the undoing of an act done (u).

(m) Ward v. South Eastern Railway Co., 29 L. J. Q. B. 177;
R. v. Shropshire, &c., Co., L. R. 8 Q. B. 420.

() Ward v. South Eastern Railway Co., 2 El. & El. 812.

(o) See He Stranton Iron and Steel Co., L. R. 16 Eq. 559; Re
New Zealand Capaga Co., L. R. 18 Eq. 17, note; Denton Col-

liery Co., L. R. 18 Eq. 16; Re Droitwich Salt Co., 43 L. J. Ch.
581. -

(p) R. v. Liverpool, &c., Railway Co., 21 L. J. Q. B. 284. Cf.

R. r. Irish Midland, &c., Railway Co., 15 Ir. C. L. R. N. S. 514,
525.

(q) R. v. London General Cemetery Co.. 6 E. & Bl. 415; Cope-
land v. North Eastern Railway Co., 6 E. & Bl. 277.

(r) R. v. Londonderry, &c.,' Railway Co., 13 Q. B. 998; Hall
?>. Norfolk Estuary Co., 21 L. J. Q. B. 94; s. c. nom. R.r. Wing,
17 Q. B. 645.

(s) Ubi supra, note (I),

(t) R. v. Victoria Park Co., 1 Q. B. 292. In the case before

the Court it was admitted that calls had been made to a suffi-

cient extent, but not paid. "It was suggested." says the judg-
ment.

"
that the real remedy would be the compelling the cor-

poration to enforce the payment of the calls already made, and
that no difficulties either technical or substantial existed to pre-
vent this being done. How this may be we know not; but for

the present it is enough to say that that does not appear to have
been the application made to the corporation, nor is it a part of

or consistent with the present rule." Id. 293. See note (J).

(M) Ex parte Nash, 15 Q. B. 92.
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"We may," said Lord Campbell,
"
upon an application

for a mandamus, entertain the question whether a cor-

poration, not having affixed its seal, be bound to do so;

but not the question whether, when they have affixed

it, they have been right in doing so" (v).

A mandamus to the registrar of joint stock companies
to register a supplementary deed for changing the name
of a company already completely registered, was refused

on the ground that, after complete registration, the

company had no power to change its name (x).
The Court refused to interfere by mandamus to com-

pel a private trading corporation to permit a transfer

of stock in their books (?/); or to compel the governor
and company of the Bank of England to grant inspec-

tion, to one of its members, of an account of the in-

come and profits of the last half year (z).
A mandamus was granted to compel a dock company

to perform a statutory duty of making such alterations

and amendments in the sewers of a town as were neces-

sary in consequence of the floating of the harbour (a) ;

also to repair and maintain parts of the banks of a new
channel made by them (&).
A mandamus to compel a canal company to establish

a -^(uniform rate of tolls along the whole line [^- 336]
of their canal was refused, on the ground that the com-

pany's Acts did not impose such a duty (c).
Various city companies have been compelled by man-

damus to admit persons entitled to admission (d).
Mandamuses have been granted to compel the elec- Pooslaw

tion of poor law guardians (e).
guardians.

A clause in an Act of Parliament fixing the time of

election was considered directory merely, and a manda-
mus to elect was granted after the expiration of the
time named (/)
A mandamus has been granted to poor law guardians

to compel them to appoint a chaplain pursuant to orders
of poor law commissioners, under 4 & 5 Wm. 4, c.

76 (gr); to compel them to obey an order made by jus-

() Id. 94.

(x) Re Sheffield, &c., Insurance Co., 16 L. J. Q. B. 407.

(y) II. v. London Assurance Co., 5 B. & Aid. 899.

(z) K. r. Bank of England, 2 B. & Aid. 620.

(a) R. v. Bristol Dock Co., 6 B. & C. 181.

(6) R. 13. Bristol Dock Co., 2 Q. B. 64.

(c) Clarke r. Leicestershire, &c., Union Canal, 6 Q. B. 898.

(d) See cases cited ante, p. 282, note (o).

(e) R. v. Norwich, 1 B. & Ad. 310; R. v. St. Mary, Newington,
6 D. & L. 162.

(/) R. 13. Norwich, 1 B. & Ad. 310.

(g) R. . Braintree Union, 1 Q. B. 130.

23 INFORMATION.



354 MANDAMUS.

tices, under 4 & 5 Wm. 4, c. 76, s. 27, for relieving a

pauper elsewhere than in the workhouse (h); to receive

into the workhouse, or otherwise provide for the neces

sary relief and support of, a casual pauper (i); to com-

pel them to pay a debt and interest on money borrowed
under 22 Geo. 3, c. 83, s. 20, more than twenty years
before the application (A*); to pay to a town clerk the

amount allowed by the town council for preparing the

register of voters (Z); to compel obedience to an oider

of justices for payment of a sum for the maintenance
at Broadmoor of a criminal lunatic adjudged by the

justices to be settled in the union of the guardians (m);
to compel them to allow a rated parishioner to inspect,
and take copies of and extracts from, the books of ac-

counts of receipts and expenditure (n}; to appoint a

master of the workhouse, pursuant to orders of the poor
law commissioners (o); to appoint an auditor (p)\ to

account to an auditor appointed by the poor law com-

[^337] missioners (g); ^ but not to make an equal

rate, nor without a previous appeal to quarter ses-

sions (r).

Local board. If a local board refuses to perform its duty of pro-

viding a satisfactory and healthy system of drainage,
the proper remedy is by the prerogative writ of man-
damus (s).
Where the duty of a local board to do a thing is only

conditional on the neglect of some other person to do
so after notice^ unless such notice has been given, a

mandamus would not be granted to compel performance
by the local board (i).

A. mandamus was granted to the chairman of a local

board, as returning officer, to compel him to certify the

election of a person whom he erroneously supposed to

be disqualified as holding a lease from the board (u).

A. mandamus was granted to compel a local board to

(h) E. r. Totnes, 7 Q. B. 690.

(i) E. v. St. Pancrass, 7 A. & E. 750.

(fc) E. v. Carpenter and Others, 6 A. & E. 794.

(1) E. v. Hull, 2 E & B. 182: 7 E. &B. 801 note.

(m) B. v. Stepney, L. E. 9 Q. B. 383.

(n) E. v. Faringdon, 9 B. & C. 541.

(o) E. v. Oxford, 17 Q. B. 457 note.

(p) E. v. St. James', Westminster. 1 E. & E. 861.

(a) E. v. St. Andrew, Holborn. 6 Q. B. 78; E. v. Bristol, 13 Q.
B. 405.

(r) E. v. Canterbury, 4 Burr. 2290.

(s) Glossop v. Heston and Isleworth Local Board, L. E. 12 C.

D. 102
;
E. v. Gee, 1 E. & E. 1068.

(0 E. v. Godmanchester, L. E. 1 Q. B. 328.

(M) E. t. Gaskarth, L. E. 5 Q. B. D. 321.
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make a rate for payment of a judgment debt (x). The
local board in this case had consented to judgment
being signed, with a stay of execution for several

months; and it was held that the six months, within

which a rate might be made, did not begin to run till the

expiration of the time when execution on the judgment
might first have been issued (?/). If, however, the six

months had expired before the action was brought, the

judgment would not be enforced by mandamus (z).
A mandamus to compel a local board to adopt and

carry out the Public Libraries Act was refused, on the

ground that at the meeting of ratepayers summoned to

consider the question of adopting the provisions of the

Acts, the chairman, after a resolution in favour of

adopting them had been carried by a show of hands,
refused to grant a poll which had been duly demanded,
and which the Court of Appeal (affirming the decision

of a divisional court) held to be demandable as of right
at common law, not only in -^ meetings of [ -^f 338]
vestries and meetings called by vestries, but iu all cases

of popular elections (a).
A mandamus was granted also to compel a local board

to compensate the owner of a house for injuring the ac-

cess to it, by levelling and paving the street on which
it abutted, under the provisions of the Public Health

Act, 1848, 11 & 12 Viet. c. 63, s. 69 (6).

A mandamus to compel the settlement by arbitration,
or by justices (under sect. 144 of the same Act) of com-

pensation for damage caused by the exercise of the

powers of the Act, was refused where the dispute was
not as to the amount of compensation, but as to the

liability to make any compensation (c).
A mandamus was granted to compel a district board District

to put into repair that portion of a road which was in boards,

its district (d); also to pay the amount required by a

vestry for defraying expenses incurred in respect of

Oxford Street, under the Metropolitan Local Manage-
ment Act, 18 & 19 Viet. c. 120, the whole of which street

had been placed under the management of the vestry by
an order of the Metropolitan Board of Works (e).

(x) R. v. Rotherham Local Board, 8 E. & B. 906. (y) Ib.

l).8ee Bui-land r. Kingston-upon-Hull, 3 B. & S. 271 (see per
Blackburn and Mellor, JJ., p. 271)) ;

32 L. J. Q. B. 17.

(a) R. v. Wimbledon Local Board, L. R. 8 Q. B. D. 459
;

cf.

Campbell v. Maund, 5 A. & E. 880.

(b) R. v. Wallasey Local Board, L. R. 4 Q. B. 351; 10 B. &S. 428.

(c) R. v. Burslem Local Board, 1 E. & E. 1077, 1088.

(d) R. v. Hackney District, L. R. 8 Q. B. 528.

(e) R. v. Strand District, 4 B. & S. 551. For an example of
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Burial board. A mandamus to compel a burial board to maintain a
burial ground, not the burial ground of any parish, but
the property of private persons, was refused (/).

Commission- A mandamus would be granted, if necessary, to com-
ers of sewers pel performance of the duties of commissioners of sew-
and drainage erg an(j drainage commissioners; e.g. to compensatecommission- , ... ,

&
, ,, .

ers>
for injuries done by their works (fit);

to make rates un-

[ ^ 339] der their Acts (h) ; to apportion the^ sums

necessary to be raised amongst the several parishes,

townships, and places within their district (i); to grant
inspection of all entries of rates and other matters re-

lating to any particular parish aggrieved by a rate im-

posed (A:) ;
to make a rate to reimburse the legal repre-

sentatives of their deceased clerk the cost and expenses
incurred by him in opposing a bill iu Parliament, which
the commissioners, bond, fide and with discretion and

prudence, had instructed him to do (/).

A mandamus was granted to the commissioners of

sewers for the levels of Essex commanding them to re-

imburse a frontager the expenses incurred by him, in

compliance with orders of the commissioners, in repair-

ing the damage done to a sea wall by an extraordinary
storm and high tide, and to make and levy such rates as

might be necessary for such reimbursement (m).
A mandamus to the Metropolitan Commissioners of

Sewers to decree compensation for damages under sects.

&9, 70 of the Metropolitan Sewers Act, 1848, was re-

fused in a case where the liability to make any compen-
sation was denied (n).

Land tax Mandamuses have also been granted to commis
commission- sioners of land tax : e.g., to proceed to the election of

a clerk (o) ;
to admit to the office of clerk (p) ;

to

meet and cause the proportion of land tax charged on
their division to be equally assessed within the said di-

mandamus to the Metropolitan Board of Works, see R. v. Metro-

politan Board of Works, 3 B. & S. 710.

(/) R. v. St. John, Westgate and Elswick, 2 B. & S. 703.

(g) R. v. Commissioners for Pagham Levels, 8 B. & C. 355, and

per cur. case of Cardiff Bridge, 1 Salk. 146
;

cf. R. v. Commission-
ers of Essex, 1 B. & C. 477.

(h) R. v. Commissioners of Essex, 2 Str. 763; R. r. Commis-
sioners of Somerset, 9 East, 111

;
R. v. Hare, 13 East, 189.

(i) R. v. Whitaker, 9 B. & C. 648.

(k) R. v. Commissioners of Tower Hamlets, 3 Q. B. 670. .

(I) R. v. Norfolk, 15 Q. B. 549
;
28 L. J. Q. B. 121. For an

application against paving and lighting commissioners, see R. r.

Commissioners, &c., of Cheltenham, 4 Jur. 1060.

(TO) R. f. Commissioners for Essex, L. R. 14 Q. B. D. 561.

(n) R. v. Metropolitan Commissioners of Sewers, 1 E. & B 694.

(o) R. v. St. Martin's, 1 T. R. 146.

(p) R. v. Thatcher, 1 D. & R. 426.
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vision, according to the best of their judgment and dis-

cretion, pursuant to statute (q).
Where the commissioners in shewing cause against a

rule for a mandamus to make an equal assessment for

the year (on a suggestion that they had made their as-

sessment on an old and disproportionate estimate), de-

posed that they had made the assessment for the year
according to the best of their judgment and discretion,
the Court discharged the rule (r).

^f A mandamus was granted to compel in-
[ ^- 340] Inclosnre

closure commissioners to inquire if there was a modus (s).
commission-

A mandamus was granted to compel the tithe com- ers -

missioners for England and Wales to hear and deter- Tithe corn-

mine differences, between certain landowners of a parish
IE

and its vicar, as to the claim of exemption of certain

lands from tithes (t).

Where a tithe commissioner proceeded to inquire into

the validity of a modus under 6 & 7 Wm. 4, c. 71, s.

45, but postponed making his award until the deter-

mination of certain suits pending for the recovery of

tithes, the Court refused a mandamus to compel him to

make his award (u).
Mandamus have been granted commanding those to church-

whom the right belonged to elect churchwardens. A wardens,

mandamus has been issued, for this purpose, to the in-

habitants of a parish (x) ;
to the rector and existing

churchwardens (y] ;
to a perpetual curate and the

churchwardens or alleged churchwardens, a perpetual
curate being the minister of the parish within the mean-

ing of canon 89, with which the custom of the parish
was in conformity (2) ;

to the rector (a) ;
to justices

for an extra parochial place (&).
And a mandamus was granted in order to give the

parties impugning an election an opportunity of trying

(q) R. v. Commissioners for Tower Division, Middlesex, 2 E.
& B. 694.

(r) R. v. Commissioners of Land Tax, 16 Q. B. 381.

(s) Anon., 2 Chitt. 251.

(/) R. v. Tithe Commissioners, 18 Q. B. 15(i. See also S. v. S.

15 Q. B. 620.

() AV Tithe Commissioners, 1 Dowl. N. S. 810; cf. R. t). Tithe

Commissioners, 14 Q. B. 459.

(a?) R. v. Wix, 2 B. & Ad. 197.

(//) R. v. Birmingham 7 A. & E. 254. See also R. v. St.

James', Westminster. 5 A. &E. .'591; R. c. Lambeth, 8 A. & E.

:tt<>; R. v. D'Oyly, 12 A. & E. l:>.

(z) R. r. Allen, L. R. 8 Q. B. 69.

(a) R. v. Green, L. R. 1 App. Cas. 513; R. v. Perry, 3 E. &. E.
640.

(6) Anon., 1 Barn. 155,
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its validity, as quo warranto does not lie for the office

of churchwarden, and there was no mode of trying the

right by action, the office not being one of profit (c) ;

although another person was in de facto possession of

the office (d).
Mandamuses have also been granted to compel ad-

mission to the office (e) ;
and swearing in (/).

[ ^- 341] ^- A mandamus was granted to compel
churchwardens to call a meeting of the parishioners for

the purpose of considering the propriety of making a

rate (gr), though not to compel the churchwardens to

make such a rate (h): to make and raise one or more
rates to pay principal and interest of money borrowed,
on the credit of the parish and church rates under the

Church Building Acts, 58 Geo. 3, c. 45, and 59 Geo. 3,

c. 134 (i); but not where it was attempted to charge
the rates retrospectively (k) : also to call a meeting of

the parishioners for the election of a perpetual curate

according to a custom (I); and for the election of

churchwardens (ra) ;
and for the establishing a select

vestry under 59 Geo. 3, c. 12 (n) ;
and for the election

of a surveyor of highways (o) ;
and would be granted

in a proper case to compel them to elect a vestry and
auditors of accounts under 1 & 2 Wm. 4, c. 20 (p); but

not to admit a vestry clerk (q), or to command restora-

tion to that office (r) ;
to compel churchwardens to as-

(c) E. v. Birmingham, ubi supra; cf. R. v. Lambeth, ubi supra.

(d) Re Barlow, 30 L. J. Q. B. 271
;
5 L. T. N. S. 289.

(e) R. v. Williams, 8 B. & C. 681.

(/) Anon., 2 Chitt. 254; R. v. Harris, 3 Burr. 1420, where there

were cross mandamuses, and Lord Mansfield held that the officer

to whom they were directed was bound to obey both, the office of

swearing in being ministerial only. See further on this point, R.

v. Rees, 12 Med. 116; Catten v. Barwick, 1 Str. 145; King's case,
1 Keb. 517, 521; R. v. Stevens, 3 B. & S. 333. See also the cases

referred to ante, p. 128 note (d).

(g) R. v. St. Margaret's, Westminster, 4 M. & S. 250.

(A) Id. ; R. v. St. Peter's, Thetford, 5 T. R. 364
;
R. v. Wilson,

5 D. & R. 602
;

cf. R. v. Thomas, 3 Q. B. 589, and R. v. Dalby,
id. 602.

(t) R. v. Brancester, 7 A. & E. 458
;
R. v. St. Michael's, 5 A.

6 E. 603
;

cf. R. v. Bangor, 10 Q. B. 91. See further on the sub-

ject of church rates, R. v. Haworth, 12 East, 555
;
R. v. Wrottes-

ley, 1 B. & Ad. 648
;
R. v. Sillifant, 4 A. & E. 354.

(k) R. v. Dursley. 5 A. & E. 10.

fl)
Faulkner v. Elger, 6 D. & R. 517.

(m) R. v. Birmingham, 7 A. & E. 254.

(n) R. v. St. Bartholomew, 2 B. & Ad. 506
;
R. v. St. Martin-

in-the-Fields, 3 B. & Ad. 907.

(o) R. v. Hillingdon, 18 Q. B. 718.

(p) R. v. St. Pancras, 1 A. & E. 80.

(q) R. v. Croydon, 5 T. R. 713.

(r) Vide ante, p. 275.
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semble a meeting (under 10 Anne, c. 11, s. 24) for the

purpose of agreeing upon and- ascertaining the rates to

be assessed for the repair of the church (s), and for the

purpose of making a rate, in pursuance of certain stat-

utes, for the expenses of the parish church (); and to

convene one fur a similar purpose under a local and

personal Act (it); to concur with the other parish offi-

cers in making a rate (x); to pay the arrears of salary
to which a clergyman was entitled under a local

^ Act (y)':
to pay (and if necessary make a [^-842]

rate for the purpose) a sum borrowed more than twenty
years previously, and charged on the rates (z) ;

to com-

pel churchwardens, overseers and rate collectors to pro-
duce the parish rates and books at the scrutiny of a

poll, which had been taken for the election of church-

wardens overseers and surveyor (a) ;
and to compel them

tn swear in overseers of the poor under a local Act (b).
A mandamus was granted to compel payment of a

sum advanced more than twenty years previously, not-

withstanding sect. 59 of 58 Geo. 3, c. 59, where the sum
borrowed was made a charge upon the rates (c). But
where the Act under which the sum was borrowed em-

powered churchwardens to make rates for repayment
by instalments " within the period of twenty years at

farthest," it was held by the House of Lords (confirm-

ing the decision of the Exchequer Chamber, which had
reversed that of the Queen's Bench), that after the ex-

piration of the twenty years, there was no power to

make a rate for the purpose of repayment, and that a

mandamus to compel the churchwardens and overseers

to make one could not be sustained (d).
In parishes created under the Church Building Acts

for ecclesiastical purposes only, and not separately

maintaining their own poor, it was held unnecessary to

give notice of a vestry meeting in the manner required

by 58 Geo. 3, c. 69, s. 1; and a mandamus to compel

(8)
R. v. St. Margaret's, Westminster, 4 M. & S. 250.

m R. v. St. Saviour's, Southwark, 7 A. & E. 925.

(M) li. v. St. Saviour's, 7 A. &" E. 925
;
R. v. Hammersmith, 3

B. & S. 504, note.

(x) Anon., 2 Chitt. 254.

(y) Ex partc Scott, 8 D. 328.

(z) R. v. St. Michael's, Southampton, 6 E. & B. 807. Cf. R.

v. Willirn, 16 Q. B. 1, as to an unauthorized borrowing.

(a) R. v. Fall, 1 Q. B. 636.

(b) R. v. Manchester, 7 D. 707.

(c) R. v. Carpenter, 6 A. & E. 794
;
R. r. St. Michael's, South-

ampton, 6 E. & B. 807. Cf. R. v. Hurstbourne Tarrant, E. B. &
E. 246.

(d) R. v. All Saints, Wigan, L. R. 1 App. Cas. (ill.
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the vicar and churchwardens of a parish to do so was
refused (e).
The Court refused a mandamus to compel the vicar

and churchwardens to insert, on the notice paper of

the next vestry, a notice of motion by a ratepayer for

changing the hour for holding vestry meetings; as the

right of determining the hour of meeting rests with the

vicar or churchwardens (/).
A mandamus was refused to compel the churchward-

[ *j{ 343] ens to call a ^r meeting for the election of a

sexton, the right of election being disputed, as the right
to the office might be tried in an action (g) ;

also to al-

low inspection of their accounts, under 17 Geo. 2, c.

38, s. 1, where the applicant did not shew some public

ground for desiring the inspection (/<).

A mandamus was refused to compel churchwardens
to summon the parishioners for the purpose of taking
a poll on a motion which had been carried by show of

hands, when it appeared that the motion was for an ap-

plication of funds in breach of trust (z), if a manda-
mus were granted, and the result of the poll should be
an affirmance of the illegal resolution, it might then be
said that the poll was taken under the authority of a

mandamus from the Court (k).

Where, at a vestry meeting for the election of way-
wardens for several townships, the candidates were suc-

cessively and separately nominated, proposed and sec-

onded, and after a show of hands declared by the chair-

man to be duly elected waywardens for each township;
and then an elector demanded a poll in respect of two
of the townships (neither of them the last in order), a

mandamus to compel the vicar, churchwardens and in-

habitants to reassemble the meeting and proceed to an
election of waywardens for the two townships was re-

fused; on the ground that there was not one election

for all the townships, but a separate election for each,
and that the demand for a poll in respect of any par-
ticular township should have been made immediately
after the declaration of the show of hands as to it (Z).

A mandamus was also refused to compel churchwar-
dens to give up the custody of the vestry book to the

vestry clerk, Lord Ellenborough observing that, if it

(e) R. v. Barrow, L. R. 4 Q. B. 577.

(/) R. v. Tottenham, L. R. 4 Q. B. D. 367.

(</) R. v. Stoke Damarel, 5 A. & E. 584.

(h) R. v. Clear, 7 D. & R. 393.

(i) R. v. St. Saviour's, 1 A. & E. 380.

~k) Per Lord Denman, ib.

7) R. v. Thomas, L. R. 11 Q. B. D. 282.
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belonged to him as annexed to his office, he might bring
an action of detinue or trover (ra).
A mandamus to compel the old churchwardens to de-

liver the parish books to the new was refused, on the

ground that a contest between parish officers as to the

right to keep those books ought to be tried upon a

feigned issue (n).

~j{ As to repairing a disused burial-ground, [ -^ 344]
see R. v. Bishop Wearmouth (o).

A mandamus was granted to compel a vestry to take
Vestry,

up an award, made under a local improvement Act

(which incorporated the Lands Clauses Consolidation

Act, 1845), assessing compensation for injuriously af-

fecting the access to a house by raising the level of a

street (p)', against the select vestrymen of a parish
under a local and personal Act, to compel them to levy
church rates (q) ;

also to compel a metropolitan vestry
to well and sufficiently light a part of Vauxhall Bridge,
under 18 & 19 Yict. c. 120 (r).
A mandamus was refused to compel the inspectors of

votes at an election of vestrymen to return a person
not duly qualified, though he had the majority of

votes (s).
A vestry, under the Metropolis Local Management

Act (18 & 19 Viet. c. 120), has a discretion, in making
the necessary sewers, as to the order in wich the works
are to be executed; and they may judge of the exigency
and pressing necessity for the works in one district as

compared with another. In order to compel the vestry

by mandamus to execute the works in any particular

district, it must therefore be shewn that a reasonable
time for doing so has elapsed, or that there is a present

duty to drain that particular district, at once (t).

As to manner in which the sense of a vestry may be

taken, and the right to demand a scrutiny, see R. v.

Vicar and Churchwardens of Hammersmith (u).
A mandamus was granted to compel church trustees, Church

appointed under a local Act, to produce their accounts trustees.

(MI) Anon., 2 Chitt. 255.

(n) R. v. Street, 8 Mod. 99. As to a similar application against
overseers, see R. v. Sitnms, 4 D. 294.

(o) L. R. 5 Q. B, D. 67.

(p) R. v. St. Luke's. Chelsea, L. R. 7 Q. B. 148.

(q) R. v. St. Margaret's, Leicester, 8 A. & E. 889. Cf. R. v.

St. Saviour's, 7 A. & E. 925.

(r) R. D. Lambeth, 3 B. & S. 1.

(s) R. v. St. Pancras, 7 E. & B. 954.

(/) R. v. St. Luke's, Chelsea, 31 L. J. Q. B. 50
;
5 L. T. N. S.

744; 10 W. R. 293.

(w) 3 B. & S. 504, n.
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Road
trustees.

River
trustees.

East India

Company.

before the parochial auditors appointed under the Ves-

try Act, 1 & 2 Wm. 4, c. 60 (ar).

Mandamuses have been granted to compel trustees of

turnpike roads to fence certain roads as required by
[ ^ 345 ] statute (?/); but not to ^ repair a road (z)\
also to compel them to call a meeting for establishing
a uniform rate of tolls under 59 Geo 3 (a); and to

pull down a toll-house and remove the materials, as

having become useless and no longer required for the

purposes of the road, within 4 Geo. 4, c. 95, s. 57 (6).

Where the applicant for a mandamus to compel the

trustees of a turnpike road to make a new piece of road,
or diversion, had allowed twelve years to elapse (and
seven after the expiration of the trustees' compulsory
powers) before making his application, a mandamus
was refused (c).

A mandamus would be granted to compel road trus-

tees to give inspection of their books of accounts to per-
sons entitled to see them (d).

As the claim of a mortgagee of turnpike tolls, under
3 Geo. 3, c. 126, s. 81, is equitable only, a mandamus
will not be granted against the road trustees to pay the

interest on the mortgage (e).

A mandamus was granted to compel the trustees of

the River Weaver Navigation to assess compensation
(under 33 Geo. 2, c. 49, s. 13, and 10 Geo. 4, c. 70) to a

landowner for injury to his salt works caused by a cer-

tain lock, weir, and sluices, under the control of the trus-

tees, not being raised to a sufficient height (/ ).

A mandamus was granted to compel the Ouze Bank
Commissioners, acting under a local and personal Act,
to proceed to put the banks in a permanent state of

stability and security, in accordance with the require-
ments of the Act (gr).

A mandamus lay to the old East India Company ;

e.g., to send out to the Governor-General in Council a

(x) R. v. St. Pancras, 6 A. & E. 314. See also 3 A. & E. 535.

(y) R. v. Trustees of Roads from Luton, &c., 1 Q. B. 860. Cf.

R. v. Commissioners of Llandilo District, 2 T. R. 232.

(z) R. v. Trustees of Oxford, &c., Roads, 12 A. & E. 427. Cf.

Anon., Comb. 257.

(a) R. v. Bury and Stratton Roads, 6 D. & R. 368.

(b) R. v. Greenlaw Road Trustees, L. R. 4 Q. B. D. 447.

(c) R. r. Rochdale and Halifax, 12 Q. B. 448.

(d) R. v. Northbeach Roads, 5 B. & Ad. 978.

(e) R. v. Bally Turnpike Road, 22 L. J. Q. B. 164.

(/) R. v. Delamere, L. R. 2 E. & I. App. 419.

(</) R. v. Oaze Bank Commissioners, 3 A. & E. 544.
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despatch as altered by the Board of Control (h), a legal

obligation imposed upon the directors by 33 Geo. 3, c.

52, s. 12
(*').

But a mandamus would not [ ^ 346]
lie 'to compel them to discharge arrears of pay to one
of their officers

;
as there was no legal right to such

pay (*).
As a mandamus will not lie to the Crown, it would seem Servants of

to follow as a necessary consequence that the servants the Crown,

of the Crown, as such, are also exempt from the writ.

This principal has not, however, been consistently ad-

hered to, though it has been reaffirmed in the most re-

cent cases on the subject-
Lords of the Treasury. In R. v. The Lords Commis-

sioners of the Treasury (I) a mandamus was granted to

compel the Lords of the Treasury to pay a retiring al-

lowance to a public officer under 3 Geo. 4, c. 113, where

they had submitted a vote for the purpose to Parliament,
which passed it

;
but the pension was not specifically

mentioned in the Appropriation Act, which, however,
directed a gross sum to be applied in discharge of re-

tiring allowances. The application for a mandamus
was 'considered as in no way against the Crown or

against officers with whom, for this purpose, the Crown
had anything to do

;
but against public officers, having

money in their hands to be paid to an individual (per
Lord Denman, C. J., and Patteson, J.), of which money
the Crown was not in possession ;

it having been ap-

propriated by an Act of Parliament, and being at the

time in the power of a public board (per Coleridge, J.).

In a case of Re Hand (ra), which followed soon after,

Lord Denman observed that all the Court said in the

former case was that the Lords of the Treasury must
make a return and shew why the money was not paid
over, and that no decision had been given on the point
of law.

And in a subsequent case (n) Coleridge, J. after

declaring the rule established, that against the servants

of the Crown as such and merely to enforce the satis-

faction of claims upon the Crown a mandamus will not

lie endeavours to reconcile R. v. The Lords Commis-
sioners of the Treasury case with the above- stated prin-

ciple in the same way.

(h) R. v. East India Co., 4 B. & Ad. 530. See also S. v. S., 4
M. & S. 279.

(i) See per Lord Campbell, Ex parte Napier, 18 Q. B. 701.

(k) Ex parte Napier, 18 Q. B. 692.

(/) 4 A. & E. 286.

(m) 4 A. & E. 996.

(n) EC De Bode, 6 D. 792.
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But in a later case (o) Lord Deriman said : "I can

scarcely have meant [In re Hand] that no decision was

given on the point of law, as to the Lords of the Treas-

[ -^f 347] ury being liable there to a ^- mandamus ;
for

the Attorney-General rested his opposition to the rule

on that ground ;
and I thought we decided against him,

and were right."
And in another case (p) still later, relating to Queen

Adelaide's annuity, under 1 & 2 Wm. 4, c. 11, it was
the opinion of the Court that that statute cast a specific

duty on the Lords of the Treasury to grant a warrant
ior the amount due, and that a mandamus might be

granted to them for the purpose (q).

But in Ex parte Warmsley (r), notwithstanding the

words of 19 & 20 Viet. c. 108, s. 85, that the expenses
of supplying county courts with books, stationery, &c.,
" shall be paid by the Commissioners of Her Majesty's

Treasury out of any moneys to be from time to time

provided by Parliament for such purposes;" and not-

withstanding that, by the Appropriation Act, a sum for

the purpose was voted, the Court held that a man-
damus would not lie to the Commissioners to pay* the

amount of a printer and stationer's bill.

And in the case of an application for a mandamus,
made in 1872 against the Lord Commissioners of the

Treasury, to issue a Treasury minute authorizing the

paymaster of civil contingencies to pay to a county
treasurer out of the money granted by the Appropria-
tion Act " for prosecutions at assizes and quarter ses-

sions " sums which had been disallowed for the costs of

certain prosecutions, the Court, consisting of Cockburn,
C.J., Blackburn, Mellor, and Lush, JJ., though unan-

imously of opinion that the sums had been improperly
disallowed, held that a mandamus would not lie to the

Lords of the Treasury for the purpose of compelling
payment. Cockburn, C.J., said that the case above
cited of R. v. The Lords Commissioners of the Treasury
was one of very doubtful authority, and it was decided

(wrongly in his opinion) on the authority of a statute

which had since been repealed (s).

(o) R. v. Commissioners of Woods, <Src., 15 Q. B. 770.

(p) R. r. Lords of Treasury, 16 Q. B. 357.

(q) On this Blackburn. J. . remarks: ''It was not much ar-

gued, nor is it necessary to inquire whether that was mistaken
or not

;
but it does seem doubtful, when one comes to look at

the words, whether they were not misunderstood." (L. R. 7 Q.
B. 399.)

(r) 1 B. & S. 81.

(s) R. r. Lords Commissioners of the Treasury, L. R. 7 Q. B. 387.
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" Over the sovereign," said the Chief Justice,
" we

can have no power. In like manner, where the parties
are acting as servants of the Crown, and are amenable
to the Crown whose servants they -jf are, they [ -^ 348]
are not amenable to us in the exercise of our preroga-
tive jurisdiction."
"The general principle," said Blackburn, J., "not

merely applicable to mandamus, but running through
all the law, is, that where an obligation is cast upon
the principal and not upon the servants, we cannot en-

force it against the servant so long as he is merely act-

ing as servant The same principle applies to

mandamus, if the duty is by statute, though perhaps
'

duty
'
is hardly the word to employ with regard to Her

Majesty. Where the intention of the Legislature shews
that Her Majesty should be advised to do a thing, and
where the obligation, if I may use the word, is cast

upon the servants of Her Majesty so to advise, we can-

not enforce that obligation against the servants by man-

damus, merely because the sovereign happens to be the

principal."
And the matter was thus put by Lush, J., with his

usual terse precision: "I think that the applicants
have failed to make out that which is essential to enti-

tle them to a writ of mandamus, namely, that there is

a legal duty imposed upon the Lords of the Treasury
a duty as between them and the applicants to pay
over this sum <5f money. The only statute which can

be brought to aid at all is the Appropriation Act; and

that, as it seems to me, clearly shews that the money
is voted to the Crown upon trust that the Crown will

dispense it for certain specified purposes. When the

money gets to the hands of the Lords Commissioners
of the Treasury, who are responsible for dispensing it,

it is in their hands as servants or agents of the Crown;
and they are accountable, theoretically to the Crown,
but practically to the House of Commons; and in no
sense are they accountable to this or any other court of

justice."
And in the latest case (in the Court of Appeal) bear-

ing on the point (), Brett, L.J., said: "I must say

frankly that, sitting here, I consider that the case of R. v.

The Lords Commissioners of the Treasury (u) cannot
be maintained on any ground;" an opinion concurred
in by Bowen, L.J.

The Lords of the Treasury as an appellate tribunal

(0 Re Nathan, L. R. 12 Q. B. D. 476, 480.

(} 4 A. & E. 286.
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to determine the amount of compensation to which per-
sons were entitled for the abolition of their offices by
[ if 349] the Municipal Reform Act of 5 & 6 * Win.

4, c. 76, would have been liable to a mandamus if they
refused to hear an appeal (x)

Lords of the Admiralty. A mandamus to the Lords
of the Admiralty, as servants of the Crown, would now
doubtless be refused on grounds similar to those above

stated, though there is no express authority to this

effect.

The Court refused a mandamus to compel them to pay
to the administratrix of a deceased naval officer sums

alleged to have been wrongfully deducted by them from
his half-pay; but only on the ground that there was no

legal right to the half-pay not on the broad ground
that no mandamus would lie (y),
A mandamus to compel them to settle the prices at

which the patentee was to supply them with a patented
article was also refused; but only on the grounds that

the application was not warranted by the terms of the

patent, and that a mandamus would not lie to a public
board to carry a contract into effect (z).

Commissioners of Woods and Forests. The point was

again distinctly raised in the case of an application

against the Commissioners of Woods and Forests, for a

mandamus to compel them to summon a jury under 9
& 10 Viet, c. 38, s. 15, to assess compensation for the

land of a person which they had given him notice of

their intention to take under that Act, for the purpose
of forming Battersea Park; but the Court evaded the

point, and decided the case on another ground, viz.,

that in the case of commissioners for the public, having
a limited power of taking land, provided the required

.quantity can be taken for a given sum, a notice to treat

is not like one given by a private company; it only

opens a treaty, and does not complete a contract (a).

A mandamus to compel them to pay a poor rate, in

respect of certain lands held by them, was refused on
the ground that the lands were in their possession either

as private individuals or for the Sovereign: in the for-

mer case, the remedy was by distress warrant; in the

latter case the lands were not rateable (&).

(x) See R.~v. Lords of Tretisury, 10 A. & E. 374
;
2 P. & L>.

502.

(y) Exparte Eicketts, 4 A. & E. 999.

(z) Ex parte Pering, 4 A & E. 949.

(a) R. v. Commissioners of Woods and Forests. 15 Q. B. 761
;

19 L. J. Q. B. 497
;
17 L. J. Q. B. 341.

(i) Ex parte Reeve, 5 D. 668.
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Commissioners of Customs. So also with respect to

Commissioners ^ of Customs. A mandamus
[ ^ 350]

was refused to compel them to deliver up goods detained

for payment of the full duty, which the applicant con-

tended had been tendered (c). LordDenman said that

if the officer was not justified in what he did, manda-
mus was not the proper remedy; and Littledale, J.,

added that the goods being in the hands of officers of

the Crown, a mandamus to them would be like a

mandamus to the Crown, which could not be granted.
Commissioners of Inland Revenue. On the same

ground a mandamus was refused to compel the Com-
missioners of Inland Revenue to repay to the applicant
the amount of probate duty alleged to have been over-

paid by him; the remedy, if any, being by petition of

right (d).
Commissioners of Excise. The point was raised in

one case as to Commissioners of Excise, but it -became

unnecessary to decide it (e).

A mandamus was granted to Commissioners of Ap-
peal in matters of excise to hear an appeal from & con-

viction by Commissioners of Excise (/ ).

Local Government Board. A mandamus was granted
to the Local Government Board (who.made an objec-
tion to the method of procedure by mandamus) to

entertain and determine an application for a provisional
order, declaring a disturnpiked road to be an ordinary
highway, under sect. 1G of 41 & 42 Viet. c. 77 (g) ;

also

to inquire into, assess and make an award of compensa-
tion to a person for the loss of his office, by reason of

the operation of the Metropolitan Poor Act, 1867 (30
Viet. c. 6) (h).

A mandamus was granted to the Postmaster-General Postmaster-

to compel him to assess compensation to a clerk belong- General,

ing to one of the telegraph companies, whose undertak-

ings were purchased by the Postmaster-General, under
31 & 32 Viet, c. 110, s. 8 (*).
A mandamus was in one case granted to compel com- Election com-

missioners appointed to inquire into the existence of missioners.

(c) R. v. Commissioners of Customs, 5 A. & E. 380.

(d) Re Nathan, L. R. 12 Q. B. D. 4(51
;

cf. K. v. Commissioners
of Stamps and Taxes, 9 Q. B. 6:57.

(e) R. v. Excise Commissioners, 6 Q. B. 981, note (ft). SeeS. v.

S., 2 T. R. 381, and Re Heward, 2 1). & L. 75:5; 14 L. J. Q. B. 113.

(/) R. v. Commissioners of Appeal, cSzc., 3 M. & S. 133.

fa}
R. v. Local Government Board, 'L. R. 15 Q. B. D. 70.

(h) R. r. Local Government Board, L. R. 9 Q. B. 148.
Ill R. v. Postmaster-General, L. R. 1 Q. B. D. 658, 3 Q. B. D.

429.
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Railway
commission-
ers

[^351] corrupt practices in a ^- parliamentary bor-

ough, to give a certificate of idemnity to a witness who,
under 26 & 27 Viet. c. 29, s. 7, had been required to

answer questions, the answers to which might criminate

or tend to criminate him, and had answered all such

questions (k). In a later case (I), a similar application
was refused, but only on the ground that, in the opin-
ion of the Court the witness had equivocated and had
not answered as required by statute. The question
came finally before the Court of Appeal in E. v. Holl (m),
where a mandamus was refused, on the broad ground
that the decision of the commissioners in declining to

grant a certificate is conclusive.

Bramwell, L. J., there points out the nature of the

certificate to be given by the commissioners :

'' The
certificate is to be a certificate stating that such a wit-

ness was required' to answer questions, the answers to

which criminated or tended to criminate him, and had
answed all such questions. That means ' and had truly/
that is to say 'honestly,' answered all such questions.
But for them to certify that the man has truly answered
all such questions is to certify that, in their opinion
and judgment, he has done so. It is not certifying to

a mere matter of fact, which requires no opinion or

judgment upon it, as that the man was sworn, or that

he gave his evidence in a black coat, or anything of

that sort; but it is the expression of a judgment or

opiniou that he had bond fide answered all those ques-
tions, the answers to which criminated or tended to

criminate him. It cannot be otherwise. If the certifi-

cate of the commissioners is to be an expression of their

judgment and opinion, how can you substitute the judg-
ment and opinion of any other tribunal?"

Wherever there is a right to have a case stated by the

Railway Commissioners a mandamus would lie to com-

pel them to state one (n).

[ -jf 352 ] ^ Whether a railway company does or does

not give an undue preference is a question of fact

(k) R. v. Price, L. R. 6 Q. B. 411.

(0 R. v. Burrows, L. R. 7Q. B. D. 577, note. The Court said they
did not consider this case as conflicting witli R. r. Price, as in that

case the examination before the commissioners had not been con-

ducted in a satisfactory manner, and the Court therefore thought
it proper that there should be an inquiry under the mandamus
whether the witness had or had not honestly answered the ques-
tions.

(m) L. R. 7 Q. B. D. 575.

(n) See Denaby, &c.. Co. v. Manchester, &c., Railway Co., 3

N. & M. Ry. Cas. 426, 441; Central Wales, &c., Railway Co. r.

Great Western Railway Co., 2 N. & M. Ry. Cas. 200, 201.
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and. not of law, for the determination of the commis-
sioners (o).

There are instances in early times of mandamuses to Universities

restore a person banished from a university (jp), a and colleges,

scholar suspended (g), and a person deprived of his

degrees (r); also to remove a scholar for being a Lol-

lard (s); and in one case (t) it was said that a man-
damus would be granted to compel admission to a degree
for which the applicant had duly qualified himself.

But it may now be considered established that the Court
will not interfere in any matter which is properly the

subject of cognisance by the visitor or visitors, and
which has in due form been adjudicated upon by him
or them. See the remarks ante, pp. 237, 258, 280, and
the cases there referred to.

Nor will the Court interfere with the mode of pro-
cedure adopted by the visitor or the form in which
evidence is given (u).
But if a visitor refuses to hear and adjudicate upon

an appeal properly brought, he may be compelled to do
so by mandamus (x).
And where the visitor was also the head of the col-

lege, the visitatorial power was held to be suspended,
and a mandamus was granted to admit a chaplain (y).
A mandamus was held to lie to the keepers of the

common seal of a university, commanding them to put
it to the instrument of appointment of their high stew-

ard, pursuant to a grace passed in senate (z).

In the case of a college where there was no special
visitor appointed by the founder, the Court refused to

interfere by mandamus to compel the college to pro-
ceed to an election of a fellow; the right of visitation

in such a case devolving upon the Crown, to be exercis-

ed by the great seal (a).

But the Court has power to review by mandamus the

decision of ^ the Hebdomadal Council in
[ ^ 353 ]

revising the register of "
residents," under 17 & 18

Viet, & 81,68. 14-16(6).

(0) Id. (p) Vide ante, p. 224, note ( f).

(?) See Sir T. Ray. 110.

(r)
See R. v. Cambridge, 8 Mod. 148. (s) Sh T. Ray. 110.

(1)
8 Mod. 151. See also Sir T. Ray. 110.

(*) R. v. Ely, 5 T. R. 475.

(*) R. v. Lincoln, 2 T. R. 338, note. R. r. Ely, 5 T. R. 474;
Usher's case, 5 Mod. 453; R. v. Visitors of Trinity College, Dub-
lin, 9 Ir. C. L. R. 41.

(y) R. v. Chester, 2 Str. 797.

(z) R. v. Cambridge, 3 Burr. 1647.

(a) R. e. St. Catharine's Hall, 4 T. R. 233, 245.

(J) R. v. Vice-Chancellor of Oxford, L. R. 7 Q. B. 471.

24 INFORMATION.
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Bishop and In one case a mandamus is said to have gone to com-
Arcbbishop. mand a bishop to confirm children (c).

And in a case relating to a curate of a chapel dona-

tive, who had been wrongfully dispossessed, Lord Mans-
field said that if the bishop had refused without cause

to license him, he might have had a mandamus to com-

pel the ordinary to license him (d). But the decision

of the bishop as to the personal fitness of the candi-

date for any office under his control is never interfered

with (e).

It seems that it is imperative on the archbishop, un-

der 25 Hen. 8, c. 20, to confirm the election of a person
who, in pursuance of letters missive and cong d'6lire,

has been elected bishop by the dean and chapter ; and
a mandamus to compel the hearing of objections to the

confirmation of the appointment was refused (/).
A mandamus was granted to compel a bishop to allow

inspection of his register of presentations and institu-

tions to a living in his diocese, by a person claiming the

right of patronage against the bishop (g).

A bishop to whom complaint is made against a clergy-
man for on offence under the Church Discipline Act, 3

& 4 Viet. c. 86, s. 3, has a discretion whether he will

issue a commission under that Act
;
and the Court will

not interfere by mandamus with the exercise of that

discretion, whether the complaint be made by a parish-
ioner of the clergyman or by a stranger to the parish
and diocese

(ti).

(c) Case of Dean of St. Burian's, Fitz. N. B. 200; 2 Keb.. 66.

(d) R. v. Blooer, 2 Burr. 1045.

(e) R. v. Archbishop of Canterbury, 15 East, 117, 124; R. v.

Bishop of London, 13 East, 418. See the other cases cited, ante,

pp. 260, 261.

('/) R. v. Archbishop of Canterbury, 11 Q. B. 483.

(g) R. v. Bishop of Ely, 8 B. & C. 112.

(h) R. v. Bishop of Oxford, L. R. 5 Ap. Cas. 214; R. v. Bishop
of Chichester, 2 E. & E. 209. The latter case was argued before

Lord Campbell, C.J., Wightman, Erie, and Hill, JJ.
;
but be-

fore judgment was delivered Lord Campbell had become Lord

Chancellor, and Erie, J., Chief Justice of the Common Pleas.

The judgment of Wightman, J., proceeded on the ground that

the bishop had a discretion which could not be controlled by
mandamus; that of Hill, J., on the ground of want of personal
interest in the applicant. Though the assent of Lord Campbell
and Erie, C.J., is stated to have been given to the decision of

the Court, it is not stated on which ground they concurred; and
it appears that Erie, C.J., subsequently disclaimed having acted

on the ground relied on by Wightman, J. (see the judgment in

R. v. Bishop of Oxford, L. R. 4" Q. B. D. 253, 254), whereas Lord

Campbell appears to have agreed with Wightman, J. (See judg-
ment in same case, on appeal, L. R. 4 Q. B. D. 548, and in the

House of Lords, L. R. 5 App. Cas. 239.)
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^ When the bishop had issued a commis- [ ^ 354]
sion under this Act, and the complainant desired to pro-
ceed against the accused, it was held that the bishop
was bound, under ss. 9 and 11, to require the appear-
ance of the accused, and to hear and pronounce sen-

tence ;
and a mandamus to compel him to do so was

granted (t).

A mandamus was also granted to compel an arch-

bishop to hear and determine, under 1 & 2 Viet. 106, s.

98, the appeal of a curate whose license had been re-

voked by his bishop (k). Confirming or annulling the

revocation merely upon the statements made by the

curate in his petition of appeal, and the written docu-

ments referred to in such petition, but without giving
the appellant an opportunity of being heard either in

person or by counsel, was held not to be a hearing and

determining of the appeal (I).

2. To PUBLIC OFFICERS.

Mandamuses have also been granted to compel the

performance of their duties by public officers, even

where they are liable to a penalty for neglect (ra) ; e.g.,

to compel public officers to deliver to their duly ap-

pointed successors the books, records, &c., belonging
to the office (n). And there is no doubt that the Court
would compel a public officer to deposit a public docu-

ment in the place where any statute directs it to be de-

posited (o).
For examples of mandamuses to municipal officers, M . . ,

see "
Municipal Corporations," ante, pp. 323 et seq. officers.

^A mandamus was granted to compel a [^-355] Lord lieu-

lord lieutenant to declare vacant commissions in the tenant,

militia (p).
Also to compel a sheriff to execute a compensation Sheriff,

inquiry under the Lands Clauses Consolidation Act,

(j) R. v. Archbishop of Canterbury, 6 E. & B. 546.

(k) R. v. Archbishop of Canterbury, 1 E. & E. 545.

(/) Ib. Contrast R. v. Bishop of Ely. 5 T. R. 475, where all

the parties agreed to conduct the appeal in writing, and the ap-
pellant made no request for an oral hearing.

( //i ) R. v. Everet, Cas. t. Hard. 261.

(n) R. v. Buller, 8 East, 389 (mayor); cf. R. v. Greene, 6 A. &
E. 548; R. v. Clapham, 1 Wils. 305 (overseers); R. v. Wildman,
'2 Str. 879 (clerk to Blacksmiths' Company); Crawford?'. Powell,
2 Burr. 1013 (town clerk), and see town clerk of Nottingham's
case, 1 Sid. 31; Anon., 1 Barn. 402 (as to books belonging to the
Blacksmith's Company, London), and R. v. Hopkins, 1 Q. B. 161

(as to the books of a court of requests).

(o)
Per Coleridge, J., R. v. Payn, 6 A. & E. 402.

tjp) 1 Gude'sC. P. 206.
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town.

1845 (q) : and to compel old sheriffs to deliver over the

rolls to the new ones (r).

Treasurer ofa A mandamus was granted to compel the treasurer of

county or the County Palatine of Lancaster to pay the amount re-

quired by order of special sessions, under 1 & 2 Wm. 4,

c. 41, s. 13, for the services of certain special constables

called out and appointed (s); also to compel a county
treasurer to pay to the clerk of the sessions money to

which he was entitled under an Act of Parliament (t).

The practice of the Courts has not been uniform with

regard to compelling a county or borough treasurer to

pay the costs of a prosecution, pursuant to an order of

sessions or of a judge of assize. In R. v. Surrey (u),
and R. \. Jeyes (x), a mandamus for the purpose was

refused, on the ground that the proper remedy was by
indictment. In R. v. Clark (y) the mandamus appears
to have been refused solely on the ground that the

judge had, under sect 95 of 5 & 6 Wm. 4, c. 50, only
directed in general terms that the costs should be paid,
and that a mandamus could not go for a sum not ascer-

tained. In the later case of R. v. The Treasurer of Os-

westry (z), where the order of the judge of assize (un-
der sect. 24 of 7 Geo. 4, c. 64), for the payment by a

borough treasurer of the costs of a prosecutor and his

witnesses, does not seem to have been for any ascer-

tained sum, a mandamus to compel the treasurer to

pay was granted.
The treasurer of a county or town has in several cases

been regarded as an inferior officer,amenable to others,and
his disobedience is an offence for which the appropriate

remedy is by indictment .(a) ;
but those were cases in which

[ ^- 356] an order had been^ given him by the proper
authority, which order he had disobeyed. Where no
order bas been issued to him, or where the magistrates,

equally with himself, have made a mistake, a manda-
mus may be granted, e.g. to compel the treasurer to de-

posit with the clerk of the peace the books of entries of

sums received and paid by him (b). "The result of

the cases cited," said Coleridge, J. (c), "appears to be

(q) Walker v. London & Blackwall Railway Cp., 3 Q. B. 744
;

cf. Amhurst's case, 2 Keb. 871.

(r) Case ofSheriffs of Nottingham cited, Hurst's case, 1 Keb. 387.

(s) R. v. Hulton, 13 Q. B. 592.

(<) R. v. Baker, 7 A. & E. 502. (u) 1 Chitt. 650.

fa?)
3 A. & E. 416. (y) 5 Q. B. 887. (z) 12 Q. B. 239.

(a) R. v. Surrey, 1 Chitt. 650, citing R. v. Johnson, 4 M. & S.

515. See also R. v. Jeyes, 3 A. & E. 416
;
R. v. Bristow, 6 T. R.

168 : R. v. Shaw, 5 T. R. 549.

(b) R. v. Payn, 6 A. & E. 392. (c) Id. 401.



MANDAMUS TO PUBLIC BODIES AND PUBLIC OFFICERS. 373

merely this: that where we find a public officer. who
has received an order from his masters or any compe-
tent authority, and who upon disobeying that order

will be liable to indictment, we do not proceed by man-

damus; not because the party is too low, but because
he has received an order from competent authority.
Here the magistrates have issued no order; and this

distinguishes the case from R. v. Bristoive and R. v.

Jeyes, in one of which there was an order by the mag-
istrates, and in the other an order by the judge of

assize."

As to payment of compensation to coroners for loss

of emoluments arising out of changes made by 7 & 8

Viet. c. 92, see R. v. Lechmere (d).
A. mandamus would be granted to compel overseers p

. ,

to alter certain rates in conformity with the amendment officers,

of the assessment committee (e); but not to compel
them to make and send to the assessment committee a

provisional list under sect. 47 of the Valuation (Me-
tropolis) Act, 1869, on the alleged ground that the

value has been increased or diminished during the year,
if the overseers are of opinion that no such alteration

in value has taken place (/).

A mandamus was granted to compel them, under 9
Geo. 1, c. 7, s. 4, to pay money contracted to be paid
to the applicant for maintaining and employing the

poor of a parish (g); to compel overseers of a parish in

a union to pay to its treasurer the amount to be con-

tributed by the parish, and in case they had not in

hand sufficient funds for the purpose, forthwith to do
what was necessary for having a rate made, collected,
and levied for the purpose (/i); to compel them to .

obey an order of the burial board -^ of a con- [ -^f 357]
solidated chapelry for the payment of a proportion of

the expenses incurred in respect of the burial ground (t) ;

to pass their accounts (fc), but not to furnish particu-
lars of them to the auditor, as he has the remedy in his

own hands, by disallowing charges of which particu-

(d) 16 Q. B. 284.

(e) R. v. Langriville, L. R. 14 Q. B. D. 83.

(/) R. v. Bermondsey, L. R. 14 Q. B. D. 3T.1.

(</) R. v. Beeston, 3 T. R. 592.

() R. v. Todmorden, 1 Q. B. 185
;
R. v. St. Andrew, Hoi horn,

10 A. & E. 736. See and distinguish R. v. Bangor, 16 L. J. M.
C. 58

;
R. v. Huddersfield, 1 B. & S. {Mil.

(t) R. v. South Weald, 5 B. & S. 391 ; R. v. Coleshill, 2 B. &
S. 825

;
4 B. & S. 667. See also R. v. Walcot. 2 B. & S. 555,

571.

(Jfc) R. v. Shepton Mallett, 5 Mod. 421. See R. v. Worcester-

shire, 3 D. & R. 299.
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lars are not given (Z); to compel them to appoint a re-

turning officer for an election of guardians, in obedi-

ence to an order of the Poor Law Commissioners (m);
to compel the overseers, churchwardens, and inhabi-

tants generally of a parish to call a vestry and make a

rate for the repair of a parish church under a local

Act (n) ; to compel them to allow a rated parishioner

inspection of the parish books of accounts of receipts
and expenditure (o); to compel the officers of a parish
included in a union to pay a sum out of the poor rates

collected by them to the treasurer of the union (p); and
to account to an auditor appointed by the Poor Law
Commissioners (g); to compel the old overseer to de-

liver over the parish books and moneys to his suc-

cessor (r); to compel overseers to restore a collector of

rates improperly removed (s) ; but not to produce their

own appointment for the inspection of a rated inhabi-

tant, the application being a merely fishing one to find

out defects (); nor to compel them to certify (under
3 & 4 Viet. c. 61, s. 2) that a particular person apply-

ing for a license to retail beer in a dwelling-house is

the real resident, holder, and occupier of the house, as

they have a discretion in the matter (u).
As to making a rate to provide for the expenses of a

survey of the parish ordered by the Poor Law Com-
missioners, bee R. v. The Churchwardens and Overseers

of Bangor (x).
The Court refused a mandamus to compel the church-

[^ 358] wardens, ^-overseers, &c., of a parish to make
a rate to reimburse a former overseer moneys of his own

expended for the relief of the poor: during his contin-

uance in office he ought to have got a rate for the relief

of the poor, and reimbursed himself thereout (y).
And a mandamus would not be granted to compel

parish officers to receive a pauper in obedience to an
order of removal, the proper remedy being by indict-

ment (z).

(7) R. v. Halifax, 10 L. J. M. C. 81.

(m) R. v. Oldham, 10 Q. B. 700.

(n) R. v. St. Saviour's, 7 A. & E. 925.

(o) R. v. Great Faringdon, 9 B. & C. 541.

(p) R. v. St. Andrews, 10 A. & E. 738.

(q) Id. 13 L. J. Q. B. 341.

O) R. v. Clapham, 1 Wils. 305
;
R. r. Simms, 4 D. 294.

(s) R. v. Christchurch, 7 E. & B. 409.

(t) R. v. Harrison, 16 L. J. M. C. 33.

() R. v. Kensington, 12 Q. B. 654.

(x)
10 Q. B. 91.

(y) R. v. Littleport, 6 Mod. 97; R. v. Rotherhithe, 8 Mod. 339.

(z) Exparte Downton, 8 E. & B. 856.



MANDAMUS TO PUBLIC BODIES AND PUBLIC OFFICERS. 375

Mandamuses have issued to compel a surveyor of Surveyors,

highways to pay money due to the prosecutor, under
contracts with road trustees, for the rent of lands

taken by them (a); to compel a surveyor, who had im-

properly allowed the time for producing and passing
his accounts to elapse, to produce and pass them (6) ;

to compel the surveyor of highways of a parish to de-

liver up, at the expiration of his office, to the proper
custody (*'. e., the churchwardens of the parish) the

books of accounts, assessments, rates, and other docu-

ments relating to the highways (c); to compel a sur-

veyor and commissioner under an inclosure Act to in-

quire into the existence of a modus (d); to compel him
to make a road pursuant to a plan annexed to an order

of quarter sessions (e).
A mandamus to compel a coroner to proceed with an Coroners,

adjourned inquest was refused, where the inquest had
been taken not super visum corporis, and therefore not

in the manner required by law (g) ;
the Court being of

opinion that the proceeding was irregular from its com-
mencement.
A mandamus will lie to quarter sessions to compel

the allowance of a coroner's proper charges (ti),
where

the disallowance is not in the exercise of a discretion

properly belonging to that body (i); but not where it

is (k).
A mandamus, peremptory in the first instance, was Gaolers,

granted to compel a gaoler to deliver up to the execu-

tors of the deceased -^the body of a prisoner [^ 359]
who died in gaol (I). A mandamus would be granted
to compel a gaoler to receive a prisoner whom he im-

properly refused to receive (ra) ;
but not to compel him

to make allowances to a prisoner out of funds specified

(a) R. v. Baldwin, 8 A. & E. 947.

(b) R. t;. Lewis, 1 D. 530.

(c) R. v. Round, 4 A. & E. 139.

(d) Anon., 2. Chitt. 251.

(el
R. v. Wood Ditton, 18 L. J. M. C. 218.

(g)
R. v. Ferrand, 3 B. & Aid. 260.

(A) R. v. Carmarthenshire, 16 L. J. M. C. 167. See also R. r.

Kent, 11 East, 229; R. v. Warwickshire, 5B. & C. 430; R. v. Ox-

fordshire, 2 B. & Aid. 203; and distinguish R. v. West Riding, 7
T. K. 52.

(i) Ib.

(k) R. v. Gloucestershire, 7 E. & B. 805.

(0 R. v. Fox, 2 Q. B. 246. It seems that the gaoler might also

be indicted for his refusal. R. v. Scott, id. 248.

(m) See R. v. Governors of Middlesex House of Correction, 2
N. & M. 138; R. v. Governors of Coldbath Fields, 6 B. & S. 352;
R. v. Whitecross Street, and R. v. Newgate, 6 B. & S. 372, 379.
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in 5 & 6 Viet. c. 22, these funds being under the con-

trol of the Secretary of State (n).

Savings bank A mandamus was granted to compel the trustees and
managers, managers of a savings bank to appoint an arbitrator
directors, &c. under foe repealed Act 57 Geo. 3, c. 130 (o).

Collector of A mandamus was granted to compel a collector of ex-

excise, cise to administer the oath entitling the shipper of

beer, under 38 Geo. 3, c. 54, s. 4, to obtain a draw-

back (p).

Eegistration A mandamus would, if necessary, be granted to corn-

officers, pel the register of deeds in the Register Counties to

register the memorials of deeds, wills, &c. (q); and to

compel the registrar of joint stock companies to regis-
ter a company properly coming within the Companies
Act (r), but not to register under a new name a com-

pany already completely registered (s).

But the Court has no power to order a district regis-
trar of births and deaths to erase even the fraudulent

entry of the birth of a supposititious child (t). Nor
will a mandamus be granted to compel the superinten-
dent registrar of marriages to grant a certificate for a

marriage out of his district (u).
A mandamus was granted to compel a person who had

been registrar of a consistory court, to deliver over all

the public books and records to his successor (x).

Under the repealed Act 8 & 9 Viet. c. 89, a mandamus

[ -^f 360 ] was Jf granted to compel the registration by
the proper officers of a British ship (y).
As to the duty of the registrar of friendly societies,

see-R. v. Registrar of Friendly Societies (z).

(n) Be Long, 14 L. J. Q. B. 23, 146.

(o) R. v. Mildenhall Savings Bank, 6 A. & E. 952: R. v. Chea-
dle Savings Bank, 1 A. & E. 323, n.; 3 N. & M. 418, n. See also

R. v. Withain, 1 A. & E. 321; 3 N. & M. 416; R. v. Northwich, 9

A. & E. 729; and cf. Crisp v. Bnnbury, 8 Bing. 394.

(p) R. v. Cookson, 16 East. 376.

(q) See R. v. Middlesex, 7 Q. B. 156; S. r. S., 1 E. & E. 322.

(r) R. v. Whitmarsh, 15 Q. B. 600, 14 Q. B. 803.

(a) R. v. Registrar of Joint Stock Companies, 10 Q. B. 839.

(*) Ex parte Stanford, 1 Q. B. 886.

(u) Ex parte Brady, 8 D. 332.

OF) R. v. Wheeler, Cas. t. Hard. 99.

(y) R. v. Arnaud, 9 Q. B. 806, 16 L. J. Q. B. 50. An appeal
from the refusal of the registrar is now given to the Commission-
ers of Customs. See also R. v. London Customs Collector, 1 M.
& S. 262; R. v. Liverpool Customs Collector, 2 M. & S. 223.

(z) L. R. 7 Q. B. 741. See also R. v. Tidd Pratt, 6 B. & S.

672, and R. v. Littledale, Ir. L. R. 12 Q. B. D. 97. Before the

central system of registration was established, the enrolment by
quarter sessions of the rules of friendly societies was enforced,
when necessary, by mandamus; see R. v. Staffordshire, 12 East,

280; R. v. Somerset, 1 N. & M. 252.
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For an example of mandamus to the registrar of the

Pharmaceutical Society of Great Britain, see 6 E. & B.

138.

A mandamus was granted to compel the secretary of
Friendly

a friendly society to convene a meeting for the purpose society,

of altering or rescinding rules, in compliance with a

requisition duly signed under 10 Geo. 4, c. 56, s. 9 (a).
Mandamuses have been granted to compel Masters Masters of

of the High Court of Justice to tax the costs of the the High

party entitled to them under sect. 51 of the Lands Court.

Clauses Consolidation Act, 1845 (b).

(a) E. v. Bannatyne, 17 Q. B. 524.

(b) R. v. Manley Smith, L. R. 12 Q. B. D. 481
;
Pearson v.

Great Northern Railway Co., L. R. 7 Q. B. 785, n. Cf. Armytage
v. Wilkinson, L. R. 3 App. Cas. 355; Bell v. Master in Equity,
id. 2 App. Cas. 563. See the Irish case of Re Scully, 11 Ir. C. L.

R. 202, where Crampton, J., said that there never was a case in

which the Court issued a mandamus to its own officer.
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BY No. 60 of the New Crown Office Rules, an applica-
tion for a prerogative writ of mandamus (a) must, dur-

ing the sittings, be made to a Divisional Court of the

Queen's Bench Division by motion for an order nisi.

But this does not apply to an application for a writ of

mandamus to proceed to the election of a corporate
officer under the Municipal Corporations Act, 1882 (6).

As, by Order LXVIII., r. 2, of the Supreme Court
Rules and Orders, the provisions of Order LII. are made

applicable to mandamus, and rule 2 of Order LII. saves

the practice then existing of a rule or order being in

some cases made absolute ex parte in the first instance,
it will doubtless be held that (notwithstanding the

wording of the new Crown Office Rule above set forth )

the Court may still, if so minded, grant an order abso-

lute in the first instance.

[ -fa 362 ] "^ In the vacation the application may be

made to a Judge in Chambers (c) for a summons to

(a) An application for an order in the nature of a mandamus
to justices, or to a county court judge, or to justices to state and

sign a case, shall be by motion for an order nisi, in the same
manner as is provided in Rule 60 (C. O. R. 80).

(b) Id.

(c) "Judge at Chambers," includes a judge at Chambers in

London or elsewhere (C. O. R. 306).
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shew cause, upon its being shewn to the satisfaction of

such judge, that the matter is urgent (d). The leave

of a judge must be obtained before the summons is-

sues (e).
.

In all proceedings on the Crown side at Chambers,
the summons is to be issued from, and the order drawn

up at the Crown Office (/).
It was laid down by the Court in 1819 (g), as a gen- By whom to

eral rule applicable to all proceedings in the name of be made,

the sovereign, that no private individual would be heard
as an advocate in a court of justice; and this rule has
often been acted on since in cases of application for a

criminal information. On the other hand, though I can
find no reported case where a prosecutor in person has
been allowed to move for a mandamus (ti), the rule has
not been applied where the application is against jus-
tices for a rule to hear and determine (') ; and it is

doubtful whether the old rule will be rigidly enforced
in future.

The general rule is that the application must be made When to be
within a reasonable time after demand and refusal. It made,

may be refused if made too soon (vide ante, p. 251),
and has frequently been rejected on the ground of un-

explained delay (vide ante, p. 250).
A person whose claim has been rejected or name ex-

punged at the revision of burgess lists must make his

application for a mandamus within two months after

the last sitting of the revision Court (A;).

Every application for a writ of mandamus to justices
to enter continuances and hear an appeal must be made
within two calendar months after the first day of the

sessions at which the refusal to hear took place, unless
further time be allowed ^ by the Court or

[ ^ 363 ]

a judge or unless special circumstances appear by affi-

davit to account for the delay to the satisfaction of the

Court (Z).

Notice of the intended application must be given in Notice,

certain cases.

Thus, in the case
1

of an application for a mandamus
to proceed to an election of a corporate officer, the ap-

(d) C. O. R. 60. (e) Id. 305. (/) Id. 304.

(g) R. r. Lancashire, 1 Chitt. 602, where the application was
for a criminal information against justices. See also R. r. Brice,
2 B. & Aid. 006, and ante, p. 52.

(A) In Ex part* Wason (see 10 B. & S. 582), the applicant who
moved in person was a member of the Bar.

(i) See R. i . Biron, L. R. 14 Q. B. D. 474
;
51 L. T. N. S. 429.

fir) 4r> & 4(i Viet. c. 50, s. 47.

(0 C. O. R. 79. The former rule will be found in E. B. & E. 255.
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plicant must give notice in writing of the application
to the person to be affected thereby (the respondent),
at any time not less than two days before the day in

the notice specified for making the application; which
notice must set forth the name and description of the

applicant, and a statement of the grounds of the appli-
cation (m). The applicant in such a case must also

serve with the notice a copy of the affidavits, whereby
the application will be supported (n).

In those cases in which a rule absolute in the first

instance was desired, notice was usually given to the

party applied against, and the fact of its having been

given verified by affidavit (o).
Who may Only those who have a direct interest in having the
apply- duty performed, and as to, or towards whom, the party

proceeded against is under an obligation to perform it,

aro considered entitled to apply for a mandamus (p).
The duty may, however, be such as is owed to all the

ratepayers of a town, hamlet, or district (q); or to a

body of men, as the millers (r), or weavers (s) of a

county.
A person outlawed cannot obtain the writ until his

outlawry has been reversed ().
One of those to whom the writ is to be directed may

be prosecutor. Thus one of two overseers and church-

wardens of a parish, where the other had wrongfully

[ -^f 364 ] refused to concur in making a -fa rate, ob-

tained a mandamus addressed to the overseers and
churchwardens to make the rate (u).
The successful prosecutor of a quo warranto infor-

mation has been held entitled to priority over the de-

fendant in moving for a mandamus for a new election;
but if the prosecutor does not move within a reasona-

ble time, then the defendant may make the applica-
tion (x).

Where, on the single affidavit of the clerk of one of

the two solicitors to a bill for the construction of water -

(m) 45 & 46 Viet. c. 50. s. 225. () Id.

(o) See Exparte Winfield, 3 A. & E. 614.

(p) See R. t-. Frost, 8 A & E. 822; R. v. Lords of Treasury, L.

R. 7 Q. B. 387; R. v Bishop of Chichester, 2 E. & E. 209.

(q) See R. v. Westmoreland, 1 Wils. 138.

(r) R. v. Kent, 14 East, 395; and cf. R. v. Nottingham, Bull.

N. P. 201.

(s)
R. v. Cumberland, 1 M. & S. 190.

[*)
R. v. Bristol, 1 Show. 288; Carth. 199.

(u) R. v. Gadsby, 1 N. & P. 575. See also Anon., 2 Chitt. 254,
where the Court said that this had often been done.

(x-) R. v. McKay, 4 B. & C. 658; R. i: Mears, id. 659; R. v.

West Loe, Burr. 1386.
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works in a borough, a rule for a mandamus was moved
for, to compel the mayor to hold a second meeting of

the ratepayers, on the ground that he had wrongfully
refused a poll at the previous meeting (which passed a

resolution that the bill should be opposed at the charge
of the ratepayers), Blackburn, J., in the Bail Court re-

fused the rule, on the ground that the party
"
should,

in the first instance, shew that he is really applying 'in

the interests of the owners and ratepayers; it ought
also be shewn by affidavit who is the real applicant, in

order that he may be made responsible for costs (y).

A single mandamus should not be applied for by
several persons for the enforcement of several claims,

although they have occupied in succession the same
office in respect of which the claims arise (z).

As to the persons against whom the application Against
should be made, no more precise rule can be laid down whom appli-

than this: All those should be applied against on whom cation is to be

the duty of obeying the writ will be cast should a man- made>

damus be granted; even though the application be
made by some of them (a).

If certain of the magistrates present at a special ses-

sions take no part in the decision of the sessions, they

ought not to be brought, before the Court on an appli-
cation for a mandamus in respect of that decision (6).

It is not necessary to bring before the Court all the

magistrates who actually do take part in a decision; but

if the Court sees that -^ some are selected
[ ^ 365 ]

and some omitted for an improper purpose, it would

require that all who were parties to the decision should
be joined (c).
The lord of the manor and the steward should both

be made parties, where the application is to compel
acceptance of a customary surrender (d). So should all

the justices of the county, where the application is to

enforce the performance of a duty by quarter ses-

sions (e).

The application to restore a parish clerk should be

against the incumbent, not the churchwardens (/).
The actual occupant of an office should be made party

to a rule to compel a new election to it (g).

(y) R. v. Peterborough, 44 L. J. Q. B. 85.

(z)
Ex parte Scott, 8 Dowl. 32i.

[) See Anon., 2 Chitt. 254. (!>) R. r. Wilts, 8 Dowl. 717.

(e) R. v. Ellis, 2 D. N. S. 361.

(d) R. v. Evans, 1 Q. B. 355; 7 D. 709; R. v. Powell. 1 Q. B. 352.

(e) See the cases referred to ante, pp. 301 ct seq.

(/) Ex parte Cirkett, 3 D. 327.

(ff) R. v. Bankes, Burr. 1453.
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Affidavit by
prosecutor.

What the
affidavits

must shew.

No order for the issuing of any writ of mandamus
shall be granted unless, at the time of moving, an affi-

davit be produced by which some person shall depose
upon oath that such motion is made at his instance as

prosecutor; and, if the writ be granted, the name of

such person shall be endorsed on the writ as the person
at whose instance it is granted (ti).

The affidavit or affidavits in support of the motion
should contain a statement of everything necessary to

shew (1) a legal right on the part of the applicant to

have the duty performed (i); (2) a demand by him to

have it performed; (3) a refusal to perform it by the

party moved against, either expressly or by equivalent
conduct (k) ; (4) that notice has been given, where
notice is necessary: and (5) it should also appear that

the application has not, on the one hand, been unduly
delayed (Z), nor, on the other hand, been made perma-
turely(m); and (6), when the application is for the

purpose of obtaining inspection of public documents, it

is well to state the object with which inspection is

sought (n). In brief, they should state facts sufficient,

according to the principles already explained, to estab-

lish a primQ, facie right to the relief asked for.

[ ^ 366 ] ^f The affidavits need not state that the ap-

plicant has no other effective remedy; but the facts

stated should be such as to shew this, or at least to

render it doubtful whether any other legal remedy ex-

ists (o).
When necessary, the charter of a corporation (p), or

the statutes of a college, must be brought before the

Court (q) ;
and if the officer, in respect of which the

application is made, is one of which judicial cognizance
will not be taken, the nature of its duties should be

sufficiently described (r).

(h) C. O. R. 76.

(0 See for example R. r. Archbishop of Canterbury, S East,

213, and ante, pp. 228 et seq.

(k) As to demand and refusal and what amounts to each, vide

ante, pp. 247-249.

(I) Vide ante, p. 250.

(TO) Vide ante, p. 251.

(n) Vide ante, pp. 265-267, and Lawless r. Commissioners of

Police, 13 Ir. C. L. R. 367.

(o) R. v. Bristow, 6 T. R. 168; R. . St. Katharine's Dock Co.,
4 B. & Ad. 362; R. r. Stoke Damarel, 5 A. & E. 584; R. i-. Not-

tingham Old Waterworks, 6 A. & E. 355.

(p) See case of Vintners' Company, Bull. X. P. 196.

(q) R. v. Archbishop of Canterbury, 7 Mod. 220.

(r) See R. t. Guildford, 1 Lev. 162; Anon., 1 Barn. 153; Anon.,
2 Mod. 316.
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It is best to annex a copy of every document of im-

portance (s).

According to the obscure reports of some old cases,
where a mandamus is prayed in a matter of right, as to

restore a man to his office, an affidavit of the fact of his

having been possessed of it and removed therefrom is

not necessary; but an affidavit is necessary of a failure

of duty on the part of justices (t).

As to the title, form, and contents of affidavits, the Title, &c., of

manner, time, and place of swearing and filing them, affidavits,

&c., see the various rules set forth ante, pp. 41-44, which
are applicable to all proceedings on the Crown side.

See also the various rules of Order xxxvm. of the Su-

preme Court Rules, 1883, which, so far as applicable, are

to apply to all civil proceedings on the Crown side (u).
Affidavits to be used in moving for the order nisi

should be entitled simply, "In the High Court of Jus-

tice, Queen's Bench Division" (x).

In some cases the Court has been accustomed to grant Order
an order absolute in the first instance (?/), such as the absolute in

following : to admit or swear into an office a person
first instance,

clearly entitled to it (z), but not^ where the
[ ^f 367]

application was to restore to office (a) ;
to compel justices

to allow
_a poor rate (6), and to compel churchwardens

and overseers to make one (c) ;
to allow persons interested

to examine parish or corporation books (d), or the rolls

of a manor (e); to compel the reception by overseers of a

deserted pauper child (/) ;
to compel a gaoler to give up

for burial the body of a debtor who died in prison (gr);

also where a mayor held over (/i), or there was a vacancy
by death(i), or where the election was absolutely void

(fc).

(x) See R. v. Simms, 4 D. 294; cf. Crosby v. Fortescue, 5 D. 273.

(t) R. v. Cory, 3 Salk. 230; R. v. Cutlers' Co., Cas. t. Hard.
129: per Lee', J., Anon., 2 Barn. 235.

(u) C. O. R. 5. (x) Id. 7. (y) See the remarks ante, p. 361.

(z) Anon., 1 Barn. 227; Anon., I Chitt. 254. Ex parte Lowe, 4
D 15; R. v. Manchester, 7 D. 707; Ex parte, Winfield, 3 A. & E.

(il4; R. v. Coventry. 3 Doug. 236; R. v. Litchfield, 5 N. & M. 42;
R. v. Mayor, &c., of York, 4 T. R. 699, 700.

(a) Bailer, N. P. 199.

(b) R. v. Godolphin, 13 L. J. M. C. 57; R. t. Heydon, Say. 208.

(c) R. v. St. Andrew's, 7 A. & E. 281; R. v. Fisher, Say. 160.

Id) Anon., 2 Chitt. 290; R. v. Shelley, 3 T. R. 141.

() R. v. Shelley, 3 T. R. 142, per Buller, J.; 2 W. Bl. 1030,
1 Ml, note; 1 Reg. Gen. H. 2 Wm. 4, s. 102, 3 B. & Ad. 389; 1

I>. 197; Ex parte Hutt, 7 D. 690; Ex parte Barnes, 2 D. N. S. 20;
cf. Ex parte Best, 3 D. 38.

(/) Ex parte Foundling Hospital, 5 D. 722.

(a]
R. a Fox, 2 Q. B. 246.

(A)
R. v. Mayor of Truro, 2 Chitt. 257.

(t) Ib. (*) R. v. Pembroke, 8 Dowl. 302.
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Order nisi. The order nisi calls on the party or parties to shew
cause why a mandamus should not issue to compel the

performance by him or them of the particular duty.
The rule may include any number of persons, pro-

vided the duty is one to be performed by all of them (I):

e.g. the justices of a county (m); the "inhabitants" of

a parish (n); "the churchwardens, overseers and in-

habitants" of a parish (o); "the churchwardens and
overseers of the poor of the parish of X., and the

principal inhabitants thereof" (p); "the bailiffs" of a

town (g); "the keepers of the common seal" of a uni-

versity (r). And it should call on them to shew cause

why "a writ," not "one or more" writs, of mandamus
should not issue (s).

Where the application is to compel some public offi-

cer to perform a duty, it is best to use his official title,

and not the name of the individual (t).

[^368] "^-The order nisi should state with suffi-

cient particularity the object of the writ (u).
It should state the day on which cause is to be shewn.

The ordinary time was five days from its date (x); but
a shorter time was given in cases of emergency (y).
And the time might always be enlarged (z).
The order is drawn up by the master of the Crown

Office.

An order nisi in the alternative for a mandamus or a

quo warranto would be improper (a).
Notice is to be given by the order nisi to every per-

son who, by the affidavits on which the order is moved,
shall appear to be interested in or likely to be affected

by the proceedings, and to any person who, in the

(?) See for example R. v. Archdeacon of Middlesex, 3 A. & E.

615.

(m) See the cases against justices referred to ante, pp. 301
el seq.

(n)
R. r. Wix, 2 B. & Ad. 199.

(o)
R. v. St. Saviour's, 7 A. & E. 92o.

(p) 2 B. & Ad. 199, note.

(q) R. v. Clitheroe, 6 Mod. 133.

(r} R. v. Cambridge, Burr. 1647.

(s) R. v. Bridgnorth, 10 A. & E. 70. See note (c).

(t) See R. v. Cambridge, Burr. 2011. where it was directed to

be to "the late mayor" (without giving his name) of a borough.

(} See R. v. Willis, 7 Mod. 261; R. v. Liverpool, 1 Barn. 82.

(x) See Archbishop of Canterbury v. Trinity College, Cam-
bridge, 1 Barn. 194.

(y) See Anon., 2 Bam. 235, where the Court granted a rule for

a mandamus unless cause were shewn next day.
(z) R. v. Cambridge. 8 Mod. 148. See now No. 297 of the New

Crown Office Rules.

(a) See R. v. Winchester, 7 A. & E. 215, 219.
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opinion of the Court or judge, ought to have such no-

tice (b).

Every order is to be dated of the day of the week,
month and year, on which the same was made, unless

the Court or judge shall otherwise direct, and shall take

effect accordingly (c).

Service of Order. The order nisi must be served

upon each person to whom notice is given by the order,
as well as upon the party whom the order requires to

shew cause (b).
Whenever service is* not directed to be personal, ser-

vice at the last known place of abode, or business, with
a clerk, wife, or servant, or upon such other person, or

in such other manner as the Court or a judge may
direct, shall be deemed to be a sufficient service (e).

After service is effected, an affidavit of the fact

should at once be made. An affidavit of service must
state when, where, how and by whom such service was
effected (/).

^Enlarging the order. The Court has al- [^-369]
ways, for sufficient cause shewn, enlarged the time for

shewing cause against the order nisi (g).
An application for enlargement is by motion, of

which two days' notice must be given, and is brought
on as if it were an ex parte motion, and not put into the

Crown paper (h). The hearing may be adjourned on
such terms, if any, as the Court or judge thinks fit (i).

The Court sometimes enlarges the time in order that Amending
tho order nisi should be amended (fc).

order nisi.

Any person, whether he has had notice or not, who Shewing
can make it appear to the Court or judge that he is cause,

affected by the proceeding for a writ of mandamus, may
shew cause against the order nisi or summons, and shall

(6) C. O. R., 61. See R. v. Maidenhall Savings Bank, 6 A. &
E. 954; R. v. Tucker, 5 D. & R. 434; R. v. Bankes, Burr. 1453;
II. ?>. Simpson, Burr. 1467; R. v. Commissioners of Treasury, 10
A. & E. 374.

(c) C. O. R. 4.

(d) Id. 62. As to service in case of a mandamus to Petty Ses-

sions, sro R. v. Tucker, 5 D. & R. 434,

(<) C. O. R. 139. (/) Id. 27.

(g) R. v. Simpson, Burr. 1467 (to give notice to an interested

person); R. r. Bankes, Burr. 1453 (in order to add another name
in the rule); R. v. Dolgelly Union, 8 A. & E. 5(i:i (;ipp:irently to

allow a particular piece of evidence to he brought before the

Court); R. v. Cambridge, Burr. 2008 (enlarged by consent);!?, r.

Hast India Co., 4 M. & S. 279 (to allow linn- for an appeal to the

1'rivy Council); R. v. Batemau, 4 B. &Ad. 554 (to give time for

an affidavit of compliance with certain statutory requirements

(V C. O. R. 2iM. (i) Id. 260.

(k) See R. v. Bankes, Burr. 1453.

25 INFORMATION.
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Affidavits in

opposition to

order nisi.

Order nisi

discharged.

Order
absolute.

be liable to costs in the discretion of the Court or a

judge if the order should be made absolute, or the pros-
ecutor obtain judgment (I).

But no person is allowed to shew cause against an
order nisi unless he has previously obtained office copies
of such order and of the affidavits upon which it was

granted (ra).
In the case of an application for a mandamus to pro-

ceed to an election of a corporate officer, the respondent
on receiving the notice before mentioned (ante, p. 363),

may shew cause in the first instance against the appli-
cation (n).

All affidavits used before the order has been made ab-

solute are properly entitled simply "In the High Court
of Justice, Queen's Bench Division/'

The affidavits filed in opposition to the motion should
state all such facts and refer to all such documents as

tend to disprove the applicant's title to a mandamus.
All the affidavits used must be filed in the Crown

Office Department of the Central office (o).

[ ^- 370] ^- On every affidavit is to be indorsed a note

shewing on whose behalf it is filed, and no affidavit is to

be filed or used without such note, unless the Court or

a judge shall otherwise direct (o).
In _R. v. Lords of the Treasury (p), the Attorney-Gen-

eral, as representing the Crown, claimed a right to be
heard in reply ;

but the question of his right was left

undecided.

Where the applicant fails to make out his title to the

relief claimed, the order nisi will be discharged, with or

without costs, in the discretion of the Court or judge.
The Court refused to allow an order nisi for a man-

damus to be argued at the same time with one for a quo
tvarranto, in respect of the same matter (q).

If no cause is shewn, the order nisi is made absolute,
on affidavit of service.

The Court will also make the order absolute where
the applicant makes out a clear title to a mandamus.

It generally did so also where, the applicant having
a prima facie right, there were disputed questions of

fact or doubtful points of law to be determined, which

might be more satisfactorily dealt with on a return to

the writ (r). But this reason for making absolute the

(I) C. O. R. 63. (m) Id. 26.

(n) 45 & 46 Viet. c. 50, s. 225. (o) C. O. R. 15.

(p)
16 Q. B. 360. (q) R. v. Winchester, 7 A. & E. 215.

(r) R. v. West Looe, 3 B. & C. 685 (per Bayley, J.). See also

per Lord Denman, R. v. Birmingham, 7 A. & E. 259; per Lee, C.

J., R. v. Bland, 7 Mod. 356; per curiam, R. v. Mayor of York, 4
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order for a mandamus may, as observed by the present
Master of the Rolls (t), become obsolete by reason of

the Judicature Acts and Orders : Where the case was
one of general interest and there was considerable doubt
as to the law, the Court invariably allowed the manda-
mus to go and a return to be made, in order that the
case might be taken to a Court of Error

;
but now, as

every order is appealable (u), there may be an appeal
to the Court of Appeal and thence to the House of

Lords upon the discretion of the Court in granting a

mandamus
;
it being no longer necessary -jf that [^ 371]

the facts should appear upon the record for the pur-

pose of giving an appeal.
The Court on making the order absolute has some-

times ordered that the writ should not issue without
an order from a judge for the purpose (x).
The order absolute is drawn up by the Master of the

Crown Office.

As the writ must follow the order absolute, the lat-
Settling form

ter should be settled with care, and this may sometimes of order abso-

require the omission or modification of something con- lute -

tained in the order nisi (y).
Where the order absolute could not be drawn up, ow-

ing to the defendant's solicitor not filing the affidavits

used by him in shewing cause, the Court peremptorily
ordered him to produce them at the Crown Office the

next day, in order that they might be filed (z).
The costs of the order usually abide the ultimate Costs,

event (a); but this is not invariably the case (6).
The costs are in the discretion of the Court or

judge (c).

Security for costs may be ordered to be given (d). Security for

costs.
T. R. 700; R. *. Mayor, &c., of London, 5 B. & Ad. 237. Per

curiam, R. v. Milverton, 3 A. & E. 286. See a concise statement
of the rule on which the Court acts, per Coleridge, J., in R. v.

Bishop's Stoke, 8 D. 611.

(<) R. v. Bishop Wearmouth, L. R. 5 Q. B. D. 73. See also the
remarks of the same learned judge in R. v. Bangor, L. R. 18 Q.
B. D. 360.

() Seeder Jessel, M.R., L. R. 5 Q. B. D., p. 69.

ia?)
See EC Bromley, 3 D. & R. 310.

(y) See R. v. Nottingnnm Old Water Works Co., 6 A. & E.

871; R. r. Siiflblk, 1 B. & A. 646.

(z) R. v. Middlesex, 1 Chitt. 368.

(a) R. v. Salop, 6 D. 34, 35; R. . Fall, 1 Q. B. 636.

(1>) See R. v. Commissioners of Thames and Isis,8 A. & E. 905;
R. r. Kast Anglian Railway Co., 2 E. & El. 475, where no cause
\vas shewn against the rule, and it appeared that the litigation
was substantially at an end.

(c) C. O. R. 300, Order LXV., r. 1.

(d) C. O. R. 300, Order LXV., r. 6.
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Amending
order abso-
lute.

Service of
order abso-

lute.

Renewing
motion for

mandamus.

The Court has refused to consider the poverty of an
interested prosecutor a sufficient reason for ordering
security for costs to be given, merely on an allega-
tion that he was induced by others to apply for a man-
damus (e).
The Court has sometimes allowed a mandamus to be

prosecuted by persons other than the nominal prosecu-
tors, on the latter being indemnified, to the satisfaction

of the Court, against all costs (/). The amount of

such indemnity may be subsequently increased by the

Court (g).

Any amendment which may be required in the order

[ -^ 372 ] should be ^ applied for before the writ is

issued. The Court has several times (h) refused to

amend the order absolute after the writ had issued;

though in one case () they allowed the prosecutor to

make a second application for an order for a manda-
mus in the terms of the first mandamus.

Clerical mistakes or errors arising from any acciden-

tal slip or omission may at any time be corrected by
the Court or a judge on motion or summons without

appeal (k).
Amendment genially. On the subject of amend-

ment generally, see now Order xsvui. of the Rules of

the Supreme Court, 1883, which are, so far as applicable,
to apply to all civil proceedings on the Crown side (I).

The order absolute for a mandamus need not be

served; but the cost of service of the order may be al-

lowed, in the discretion of the taxing officer, where the

writ is not issued (m).
The general rule of practice is that the Court will

not allow a party to succeed on a second application
who has previously applied for the very same thing,
without coming properly prepared (); and this ap-

plies to public officers as well as to individuals (o).
The only exception said to exist is where the alteration

would be simply in the form of a title or jurat, and re-

(e) R. r. Malmesbury, 9 D. 359. Williams, J.. mentioned a
case in which the application for the writ was made in forma
pauperis (Id. 361).

(/) R. r. Southampton, 6 B. & S. 407. (g) Id.

(*) R. r. Water Eaton. 2 Smith, 54; R. r. Wiseman. 1 Barn.

405; R. v. East Lancashire Railway Co.. 16 L. J. Q. B. 127.

(f) R. r. East Lancashire Railway Co., w6i supra,

(k) C. O. R. 299, Order xxvin., r. 11.

(0 C. O. R. 299. See especially r. 12 of Order xxvm.
l) C. O. R. 64.

(n) Per Lord Denman, R, r. Manchester. &c., Railway Co., 8
A. & E. 427: R. >: Givat Western Railway Co., 5 Q. B. 601.

(o) R. v. Pickles, 3 Q. B. 599.
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swearing the affidavit would clearly leave parties in the

same situation in which they were before (p).
Where a rule was discharged on tho ground that

there had been no demand and refusal, the Court re-

fused to listen to a second application on fresh mate-

rials, shewing that a demand had since been made fol-

lowed by a refusal (q).

But the general rule above mentioned has not been

consistently acted upon.
Where a rule for a mandamus to a railway company,

to pay the -^ amount of compensation as-
[ -j^- 373 ]

sessed for lands taken by them, was discharged, be-

cause the affidavit of the applicant stated only that he
was not in a situation to complete the title, he was al-

lowed, on an amended affidavit, shewing that he had
endeavoured to obtain a complete title, to renew his ap-

plication; and the Court granted a rule absolute (r).
A renewed application has also been permitted where

the party came with sufficient materials in the first in-

stance, but by mistake of counsel or an officer of the

Court, the rule had not been properly drawn up (s).

And where the mandamus which issued was defective, a

new mandamus was granted (t).

Where, on shewing cause against the rule for a man-

damus, it was agreed that the matters in dispute should
be tried on feigned issues at the assizes; after verdict for

the prosecutor, he was allowed to renew his application;
and the Court made absolute a rule for a mandamus (M).

In case of a renewed application the attention of the

Court should be called to the fact that a former one had
been refused (x).
The Court sometimes enlarged the rule in order to

allow the applicant to make a further affidavit of neces-

sary facts (y).
The order absolute, as well as the order nisi, may be

Appeal
appealed against to the Court of Appeal (z), and thence against

to the House of Lords. order.

(p) R. v. Great Western Railway Co., uhi xujirit. disapproving
Sherry r. Oke, 3 D. 349, 360.

(</) !:.< /inrfi' Thompson, 6 Q. B. 721.
I:, v. Depttonl Pier Co.,

* \. & K. !MO. See also R. v.

Nottingham, 1 W. HI. . .">!>. where. ;il'ter a mandamus had been

granted,theCourt likened loan application foraiiotlieriiiaiidarnus.

(s) II. r. Kast, Lancashire Railway Co., 1< L. J. Q. B. 127.

London r. Swallow, 2 Keb. 76.

it) R. v. West Riding, 12 East, 116.

I.'. /. IMckles, 3Q. B. 601.

y) See R. v. Bateman, 4 B. & Ad. 554.

(*) See R. v. Bangor, L. R. 18 Q. B. D. 349, and the remarks of
Lord Esher, M.R., at p. 360.
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Form of AFTER the order nisi has been made absolute, the next
writ. thing is for the prosecutor to prepare the writ, which

must not go beyond the terms of the order. It is to be
in the form set forth in the appendix to the New Crown
Office Rules, with such variations as circumstances may
require (a).

See Form in Appendix, post.
It must strictly conform to the terms of the order ab-

solute. If it goes beyond them in any material respect,
it is liable to be quashed or superseded (6).

It is directed to the persons mentioned in the order

absolute, i.e., to all those on whom the duty lies of exe-

cuting the writ (vide ante, p. 364). In a case of diffi-

culty the Court has sometimes pointed out the persons
to whom it should be directed (c).
The first word "Whereas" should be followed by a

short statement of the facts (without the evidence to

prove them) which constitute the prosecutor's right to

[ *j{ 375] have the particular duty performed ^ by the

defendant or defendants. The writ should then allege
a demand to have the duty performed, and a neglect and
refusal by the defendant or defendants to perform it.

A command follows to do the act or acts specified, or to

(a) C. O. R. 68.

(6) R. v. Water Eaton, 2 Smith, 54
;
R. v. Wildman. Str. 879

;

R. v. Kingston-upon-Hull, 8 Mod. 209, 11 Mod. 382
;
R. v. Bir-

mingham, 11 A. & E. 27, n.

(c) See per Lord Ellenborough, R. v. Commissioners of Requests,
7 East, 295

;
R. r. Cambridge, Burr. 1659, 1660

;
id. Burr. 2011

;

Prin's case, 1 Keb. 686.
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shew cause to the contrary thereof, and to make known
to the Sovereign at her Royal Courts of Justice how the

writ has been executed, forthwith then returning the

said writ.

Great strictness has been required in naming the Direction,

body, person or persons to whom the writ is directed.

Writs addressed to corporations have been held bad
for inaccurately giving the title of the corporation (d).
Such writs should be addressed to the corporation as a

whole by its proper corporate title, or, in case the duty is

one to be performed by part only of the corporate body,
either to such part or to the entire corporate body (e).

It seems that a corporation by prescription might
have several names by reputation, any one of which

might be sufficient (/).

Care should be taken not to include any persons
whose concurrence to the act to be done is not neces-

sary (g).
When several duties are to be performed by distinct

parts of the body corporate, a writ commanding the

performance of all by the entire body will be construed

reddendo singula singulis (h).
The observations already made, when dealing with

the question of parties to the order, apply also to the

manner in which the writ ^ should be di-
[ ^ 376]

rected to justices (i) ;
and to officers by their official

appellation (A;).

A misdirection of the writ may be taken advantage
of in the return (1). On the other hand, the misdirec-

(d) E.g., a writ addressed to the " alderman and commonalty
"

of a borough, the proper title of the corporation being "the

mayor and commonalty,
' '

though the office of mayor was at the

time vacant, R. v. Smith, 2 M. & S. 598; one addressed to "the
mayor, aldermen, and commonalty," whereas the corporate title

w;is "mayor, burgesses and commonalty," R. v. Rippon, 2 Salk.

433; one addressed to the "mayor, &c., of the city of Lincoln,
in the county of Lincoln," instead of "in the county of the city
of Lincoln," R. v. Lincoln, 12 Mod. 190; and one addressed

"ballivis, &c., Gippi," instead of "Gipwic" (Ipswich), 2 Salk.

434. See also R. v. Norwich, 1 Str. 55; Holt's case, SirT. Jones,

51, denied to be law in case of Abingdon, Garth. 501, 2 Salk. 699;

Witherington's case, 1 Keb. 61, 68; R. v. Taylor, 3 Salk. 231; R.
V. Plymouth. 1 Barn. 81. Cf. R. v. Leeds, 1 Str. 640.

(e) See R. v. Abingdon, 2 Salk. 699. Per Powell, J., R. v.

Gloucester, Holt, 451.

(/) Whitacre's case, 11 Mod. 67.

(g) See per Lord Kllenborough, R. v. Smith, 2 M. & S. 598.

(*)
R. t>. Tregony, 8 Mod. Ill, 127.

(i) Vide ante, pp. 365, 367.

(k) See for example per Lord Mansfield, R. v. Cambridge, 1 W.
Bl. 35:5.

(/) Witheriugtou's case, 1 Keb. 68; R. r. Ipswich, 2 Salk. 434.
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Body of
writ.

The com-
mand.

tion may be waived, by a return made in the right
name (m).

See now the large powers of amendment referred to

ante, p. 372.

If the facts stated do not shew a title on the part of

the prosecutor, the writ is liable to be quashed or super-
seded (n) ;

but the right may be stated generally, and
no precise form is necessary (o).
The facts which shew that the duty sought to be en-

forced rests upon the defendant should also be stated (p).

A custom, where the right depends on it, should be

fully stated (q).

Where the consent of a particular person to an ap-

pointment is necessary, the giving of such consent must
be alleged (r). So should the lapse of a reasonable time

for the performance of the duty sought to be en-

forced (s).

The demand for the performance of the duty should

be expressly alleged (t), as^well as the neglect and re-

fusal to perform it.

It has been said by more than one judge (u) that the

writ ought to state distinctly that the prosecutor has no
other remedy, and that, if it does not, the defendants

are deprived of the power of traversing that most ma-
terial fact

;
but many precedents shew that no express

allegation of the absence of other remedy is necessary.
It must however appear from the facts stated or the

nature of the case, that no other remedy does exist (x).

[ ^ 377] ^f The mandatory clause must correctly
state the duty to be performed, and not in wider terms
than the law justifies (t/). A defect in this respect is

(m) See per Keeling, J., R. v. Mills, 1 Keb. 623; per Lord Ken-

yon, R. . York, 5 T. R. 74. R. t. Ipswich, vbi supra.

(n) R. r. West Riding, 7 T. R. 50, 53.

(o) Per Lee, C.J., R. r. Nottingham, Say. 37.

(p) See per Lord Ellenborough, in R. r. Bishop of Oxford, 7

East, 35-2.

(q) See Needham's rase. Trem. 469, cited 7 East, 350.

(r) R. r. Bishop of Oxford, 7 East, 352.

(s) R. r. Eastern Counties Railway Co., 10 A. & E. 568, 569.

(t) See R. r. Ward. 1 Barn. 411.

(M) See .per Abbott, C.J., R. r. Margate Pier Co., 3 B. & A.

224. Seealsoprr Holt. C. J., in R. r. Shepton, Mallett, 5 Mod. 421.

(x) See R. r. Margate Pier Co., vbi supra, an application for a
mandamus to compel payment of a rate, where there was an al>-

sence of averment that the defendants had no effects on which
a distress could be levied; R. r. Hopkins, 1 Q. B. 169, where, on
the facts stated, trover or detinue would have lain.

(y) See R. r. St. Pancras, 3 A. & E. 535
;
S. v. S., 6 A. & E.

326-328.
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not cured by a properly limited requisition in the re-

cital (z).
The duty may consist of several acts, e.g., to enter

continuances, and hear an appeal (a). And where the

object to be obtained requires the doing of several acts

by different persons, the same writ may command the

doing of all; e.g ,
to a lord to hold a court baron, and

to certain of the suitors to compose a homage and pre-
sent certain conveyances (b). But several rights can-

not be joined in the same writ (c).
In the case of a ministerial act, the command is spe-

cific, e.g., to admit, swear in, or restore A. B. to a par-
ticular office; in the case of a judicial act, it is general,
e g., to hear and determine, without prescribing what
decision is to be given.
A command to directors of a dock company,

" to make
such alterations and amendments in the sewers as were

necessary in consequence of the floating of the har-

bour," was held sufficiently definite without mention of

any specific alteration; the mode of remedying the evil

being left to the discretion of the Dock Company by
their Act of Parliament (d).

Where the writ commanded the defendants to take

measures for obtaining and recovering certain dock

dues, and to pay over a certain portion of them to the

prosecutors, it was objected that the writ should have

pointed out with particularity what measures the de-

fendants were to take, and that the prosecutors could

not ask the defendants to take legal proceedings with-

out an offer of indemnity. The House of Lords, as ad-

vised by the majority of the judges, held that the writ

was sufficient; that it
.
was not necessary in the

^ first instance to make an offer of indem-
[ -jf 378]

nity, or to point out what proceedings should be taken;
that the writ of mandamus necessarily assumed a gen-
eral form, leaving it to those who were called on to

make a return to state in their return such difficulties,

if any, as existed in the way of what was required to

be done (e).
1

(2) R. v. St. Pancras, 6 A. & E. 326, scq.

(a] Vide ante, p. 301.

(ft) R. r. Montarute, 1 W. Bl. 60, 1 Wils. !K5. (T. K. r. Wil-
lis. 7 Mod. 261.

(c) Sec- K'. r. C'hrsfcr, ', Mod. 10
; Anon., 2 Salk. 436

;
case of

Anduvcr. 2 Salk. 433; Ex partc Scott, 8 Powl. 32H. See K. r.

Twill v. 'I Salk. 434, where the same writ commanded the admis-
sion of two persons as churchwardens.

((/) K. r. I'.ristol Dock Co., 6 B. & C. 1*1.

(e) R. v. Southampton, L. R. 4 E. & Ir. App. 449, 475.
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Date and
teste.

Indorsement.

Issue of
writ.

Where
returnable.

Amending
writ.

When the writ commands the defendant " forthwith "

to perform the duty named, the Court does not thereby
mean that everything must be done instantly, but that

the defendant must set about the matter directly and
do what he can ( / ).

Every writ of mandamus shall bear date on the day
when it is issued (g), and shall be tested at the Royal
Courts of Justice, London, in the name of the Lord
Chief Justice of England (/i).

The writ may be made returnable forthwith, or time

may be allowed to return it, either with or without

terms, as the Court thinks fit (').

The writ is to be endorsed as follows:

"By order of Court" [or of Mr. Justice ]

At the instance of

This writ was issued by, &c.

[The solicitors for the prose-

cutor, or the prosecutor in person].
The writ is issued at the Crown Office Department

of the Central Office (A:).

Every writ shall be prepared by the solicitor or party

suing out the same, and shall be written or printed on

parchment (Z).

Every writ shall, before being sealed, be endorsed
with the name and address of such solicitor or party;

and, if sued out by the solicitor as agent, with the name
and address of the principal solicitor also (ra).

[ ~jf 379] ^f All writs issued at the Crown Office are

to be entered in a book to be there kept for the pur-

pose (n).
The' writ is made returnable in the Queen's Bench

Division of the High Court, or in vacation may be made
returnable before a judge at Chambers (o).
Even before the large powers of amendment given

by the Common Law Procedure Acts and the Judica-

ture Acts, the Court sometimes allowed the writ to be

amended, and occasionally during argument on the

validity of the return (p).

(/) Per Patteson, J., E. v. Ouze Commissioners, 3 A. & E. 560.

(g) The former practice was that the writ bore date the same
day as the rule absolute.

(h) C. O. R. 68, 231.

(i) Id. The former rule required that there should be eight
days at least between the teste and return where the Act was re-

quired to be done in London or within forty miles of it, and
fourteen days in all other cases. But the Court sometimes short-

ened the time.

(*} C. O. R. 229. (7) Id. 230. () Id.

(n) C. O. R. 230. (o) 'Id. 232.

(f) R. f. Newbury, 1 Q. B. 759. See R. r. Stafford, 4 T. R.
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By rule 12 of Order xxvm. (the whole of which, so

far as applicable, is to apply to all civil proceedings on
the Crown side (q) ), the Court or a judge may, at any
time, and on such terms as to costs or otherwise as the

Court or judge may think just, amend any defect or

error in any proceedings; and all necessary amend-
ments shall be made for the purpose of determining
the real question or issue raised by or depending on
the proceedings.
The Court has sometimes granted a cross or concur- Cross or

rent writ, where there was reasonable ground for think- concurrent

ing that the person or persons who had obtained the writ>

first writ did not bond fide intend to prosecute it (r).
But mere delay in executing the the former writ has
not been considered a sufficient reason for granting an-

other (s).
The procedure to obtain it is the same as that al-

ready described.

An alias writ was sometimes granted where the first Alias or

writ had been superseded for some technical defect (i) ; pluries writ,

or where a better returned was required (u) ;
and when

necessary a pluries writ was also granted (v).

Any person by law compellable to make any return

to a writ of mandamus must make his return to the first

writ (a?).

jf If the writ of mandamus is directed to [ *jf 380] Service ot

one person only, the original must be personally served writ -

upon such person ;
but if the writ be directed to more

than one, the original is to be shewn to each one at the

time of service, and a copy served on all but one and
the original delivered to such one (y).
When a writ of mandamus is directed to companies,

corporations, justices or public bodies, service shall be
made upon such and so many persons as are competent
to do the act required to be done, the original being de-

689; R. v. Clitheroe, 6 Mod. 133, note; R. v. Lyme Regis, 1

Doug. 135 note (/); R. v. Conyers, 15 L. J. Q. B. 300.

(q) C. O. R. 299.

(r) See per Lord Mansfield, R. v. Wigan, 2 Burr. 784; R. v.

llalscmere, Say. 106; R. v. Plymouth, 1 Barn. 130.

(s) R. v. Scarborough, Say. 105.

(0 See R. v. St. Andrew's, Holborn, 7 A. & E. 281.

() See R. v. Corye, Sty. 87, the case of a writ of restitution to

restore the recorder of Norwich.

(v) See R. v. Owen, Skin. 609; cf. Coventry case, 2 Salk. 429;
Anon., Palm. 4f>.Y

(x) C. O. R. 69. See the similar provision of 9 Ann. c. 23, as
to municipal offices, made applicable to all writs of mandamus
by 1 Wm. 4, c. 21, s. 3.

(y) C. O. R. 65.
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Writ may be

peremptory
in the first

instance.

Filing writ.

Superseding
writ.

livered to one of such persons ; except where by statute

service on the clerk or some other officer is made suffi-

cient service (z).
The writ is usually first granted in the alternative

form above set forth, i. e., commanding the person to

whom it is directed to do the act or acts specified; or

to shew cause to the contrary thereof, which is done by
the return.

The Court or a judge may, however, if they or he
shall think fit, order that any writ of mandamus shall

be peremptory in the first instance (a).

This, in former times, was only done in cases where,

upon the argument of the order nisi, the facts weie

placed beyond dispute and the law was clear. Where
there was any doubt as to either, the alternative writ

only was issued, and the respondent was allowed to

make a return. "That course was taken because in

olden days no writ of error would lie from a man-

damus, the granting of it being purely discretionary;
and the Court therefore gave the defendant an opportu-

nity of appearing and arguing, on the return, the ques-
tion whether the mandamus ought to have been granted.
But the reasons for declining to issue a peremptory
mandamus, where the Court has doubt and hesitation,
have now gone; because any order for a mandamus
may now be instantly appealed against" (6).
Where there is no real dispute about the facts, the

proper course now, in the opinion of Lord Esher,
M.R. (c), is not to inflict a prolongation of litigation

[ -fa 381] upon the parties by issuing a mandamus^ to

which a return must be made, but to make the writ

peremptory in the first instance.

The writ when returned must be filed at the Crown

Office, along with the return. If returnable before a

judge it is to be so filed after his decision thereon, with

the return and any order made thereon, or a copy of

such order (d).
Writs have been superseded, on motion, for various

reason: as being complicated and not agreeing with

the order absolute, e.g., where the order absolute being
to a mayor to assemble and do the work of a corpora-

tion, the writ was for an assembly and to admit all per-
sons having a right to their freedom who should appear

(z) Id. 66. See R. v. Birmingham,
'

&c.
, Railway Co., 1 E. &

B. 293.

(a) C. O. R. 67.

(b) Per Lord Esher, M.R., R. v. Bangor, L. R. 18 Q. B. D. 360.

(c) Ib. (d) C. O. R. 233.
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and demand it (e); as being misdirected (/); on the

ground that the matter was being litigated before an-

other competent tribunal (g); because there was not the

proper interval between the teste and the return (h).

But the Court will supersede a writ only where there

is some manifest fault in it (i); and not on any ground
which is properly the subject matter of a return

(fc).

The application must be by way of motion (supported

by affidavits) to a Divisional Court for an order nisi
(t).

Notice of motion. Unless the Court or a judge give

special leave to the contrary, there must be at least two
clear days between the service of a notice of motion and
the day named in the notice for hearing it (m). A
copy of the affidavit intended to be used must be served

with the notice of motion (n).
The Court has on various grounds quashed the writ, Quashing the

on motion: e.g., on the ground of its being misdi- writ,

rected (o) ;
as varying in some material respect from the

order absolute (p) ; as not shewing a title -^ to [^ 382]
the relief claimed (g); or not shewing by the facts al-

leged that there was no other remedy (r) ;
or shewing

on the face of it the existence of a visitor who had jur-
isdiction over the matter (s); or where it commands
the doing of what cannot be done legally (t), or the per-
formance of a statutory duty in terms wider than those
of the statute (u) ;

or where it directs one person to

command another to do something (x). So where the

mandamus to admit to a copyhold tenement was ad-

(<>) R. v. Kingston-upon-Hull, I Str. 578
;
R. v. Wildman, 2

Str. 879.

(/) See R. v. Norwich, 1 Str. 55, where ultimately no super-
sedeas went, as it was agreed to try the matter in a feigned issue.

(g} Gray v. Tench, Comb. 454; cf. R. v. Bettesworth, 7 Mod. 219.

(h) R. v. St. Andrew's, Holborn, 7 A. & E. 281, where the
Court had granted a rule absolute in the first instance. See R.
v. Dover, 1 Str. 407.

(') R. v. Ipswich, 1 Barn. 407; R. v. Beecher, 8 Mod. 3.">f>.

(k) Anon., 1 Barn. 362
;
R. v. Whaley, 7 Mod. 308.

(/) C. O. R. 253, 254.
'

(m) Id. 250. (n) Id. 256.

(o) Anon., 2 Salk. 525; R. v. Hereford, 2 Salk. 701.

(p) R. v. Water Eaton, 2 Smith, 54; R. v. Birmingham, 11 A.
& E. 27, 28, note.

((/} R. v. Hopkins, 1 Q. B. 161; R. v. West Riding, 7 T. R. 48;
R. v. College of Physicians, 5 Burr. 2740; R. v. St. Pancras, 3 A.
& E. 535; R. v. Powell, 1 Q. B. 3.Y>.

(r) R. 7). Margate Pier, 3 B. & A. 220.

(s) Walker's case, Cas. *t. Hard. 218. In such a case the writ
is said by Lord Hardwicke to be fdo de se.

(t) Tawny's case, 2 Salk. 531; R. v. Littleport, 6 Mod. 97; R.
v. Nottingham, 2 Barn. 56; R. v. St. Pancras, 3 A. & E. 535.

() R. . St. Pancras, 6 A. & E. 314.

(K) R. v. Derby, 2 Salk. 436.
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dressed to the steward only, omitting the lord (y) ;
also

where one writ was to admit or restore several persons
to their offices (z), unless the several persons formed
but one officer (a).

"
It is contended," said Lord Denman in one case (6),

"that the requisition of the writ may be partly good
and partly bad, and that the valid part may be en-

forced . . . We must enforce it in the terms in which
it was issued, or not at all."

It was held that if, on the face of the mandamus,
there was no ground for the writ, the defect could not

be supplied by matter appearing in the return (c).
The Court has refused to quash a mandamas on

grounds which might have been shewn against making
the order absolute; e.g., that a suggestion on which the

motion was made was untrue (d).

There is an important distinction between the defec-

tive statement of a valid claim, and the statement of a

defective claim. The former may be cured by a ver-

dict which necessarily involves proof of the facts de-

fectively stated (e).

Where the writ commanded the master of a corporation
to put the corporate seal to a particular instrument, an

[ -^f 383] objection to the ^ writ, that it did not suffi-

ciently shew the defendant's control over the seal, was
held too late after a return admitting that he had refused
to affix the seal and claimed the right to withhold it (/).

But, as a general rule, the objection to the writ may
be taken at any time; as the Court will, before a per-

emptory mandamus issues, suffer itself to be informed
and examine whether the writ is so framed as to give
them jurisdiction (g).
As to the motion and notice of it, vide ante, p.

381 (h).

(y) II. v. Powell, 1 Q. B.~365.

(z) R. v. Chester, 3 Salk. 230; 5 Mod. 10; Anon., 2 Salk. 436;
cf. R. v. Kingston-upon-Hull, 1 Str. 578; and case of Andover, 2
Salk. 433.

(a) See R. v. Ipswich, 1 Barn. 407.

(6) R. v. St. Pancras, 3 A. & E. 542.

(c) R. v. Hopkins, 1 Q. B. 161.

(d) R. v. Stamford, 6 Q. B. 433.

(e) See Delamere v. Reg.. L. R. 2 E. & I. App. 419.

(/) R. v. Kendall, 1 Q. B. 384.

(g) Per Abbott, C.J., R. r. Margate Pier Co.. 3 B. & A. 224.

See R. v. Willingford, 2 Barn. 132; R. v. Ledgard, 1 Q. B. 624

(disapproving R. v. York, 5 T. R. 66); R. v. Bristol Dock Co., 6

B. & C. 181, 190; per Lord Chelmsford, C., Delamere v. Reg., L.

R. 2 E. & I. App. 426.

(h) The Court always required notice to be given. See^lnon.,
1 Wils. 30.
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CHAPTER IX.

THE RETURN.

[ * 384]

PAGE
Return mnst he to first

writ 384
Various kinds of return . 384
Return of obedience . . . 385
Obedience to part .... 386
Denial of material , facts

alleged 386

Alleging new facts . . . . 388

Sufficiency of return . 390-395
Return justifying amotion

395-397
Return justifying suspen-

sion 397
Return justifying amotion
from municipal offices 398-402

Customary power of re-

moval 402
Election obtained by fraud 402
Facts justifying removal

should be stated . . . 402
Removal by part of govern-

ing body 403

Irregular removal .... 403

PAGE
Return where there is a

visitor 403
Office held at pleasure . . 404

Justifying refusal to admit
to office 404

Return in nature of demur-
rer 405

When return to be made . 405

By whom return to be made
405, 406

Return by persons other
than those to whom writ
is directed 407

Disavowing return . . . 408
How return is to be made 408
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Taking return off file . . 409

Compelling return .... 409
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Present procedure .... 412

Amending return .... 412

ANY person by law compellable to make any return to Return to
a writ of mandamus shall make his return to the first first writ,

writ (a).
The return of the writ may be (A), that the thing various

commanded has been done, or (B), to the effect that kinds of

the mandatory part should not be enforced, either (1) return,

because certain material facts alleged in the writ are

denied, this being called traversing the suggestion or

supposal of the writ; or (2), because certain additional

facts are affirmed, this being likened to a plea in confes-

sion and avoidance; or (3), because the writ on the face

of it shews no legal right to have the alleged duty per-

formed; this last being in the nature of a demurrer to

the writ (6).

(a) C. O. R. 69.

(&)
"

It's an uncontroverted maxim that every subject ought to

return the writ [executed] or excuse it." Per Keeling, C. J., 2
Keb. 168.

"
It is the duty of the person to whom a mandamus

is directed to obey the writ, or to return a cause for not obeying
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Obedience [ ^ 385] ^ When the return is of obedience (c) to

the writ, the words of the mandatory part of the writ

should be recapitulated in the past, instead of the fu-

ture, tense, adding,
"
as by the said writ we are com-

manded" (d).
Even where the thing has been done before the writ

issued, this fact must be returned (e).

Where it is intended to obey the writ, but the man-
date cannot be completely executed by the day lixed

for the return, the return should state what has been
done by way of compliance, and that the defendants

are proceeding with the rest (/ ).

Where a statute imposed on commissioners the duty
of executing all such works, &c.,

" as should from time
to time be deemed necessary, proper, or expedient for

putting certain banks and bridges in a permanent state

of stability and security," and a mandamus was granted
ordering them to proceed

" to put the banks of the

river in a permanent state of stability and security, and
to construct the forelands and slopes of the said banks
as far as practicable, upon one uniform system," &c.,

a return that the defendants had from time to time and
at all times from the passing of the Act, proceeded to

execute all such works " as should be or were from time

time deemed necessary, proper, or expedient for putting
the banks in a permanent state of stability and security,
and for constructing the .forelands and slopes of the

banks, as far as practicable upon one uniform system,"
was held a bad return. If the return had stated that

[ ^ 386] the commissioners thought such and ^ such

things necessary, and that they had done them, that

would have been sufficient; it did not state that they

it," &c. Per Ryder, C. J., R. v. Stirling, Say. 175. See R. v.

St. John's College, Skin. 359.

(c) In R. v. Justices of Pirehill North (L. R. 14 Q. B. D. 13)
it was argued that a return of obedience to the alternative writ

was not a ''return "
properly so called within thestat. 9 Ann. c.

20, s. 2, but merely a certificate of compliance. To which Lind-

ley, L.J., replied :

"
I can see nothing in the Act or books of

practice to justify any such distinction. We are not dealing here
with a return of compliance with a peremptory mandamus, and
I cannot find any authority for saying that a return of compli-
ance is not a return of compliance within the meaning of the

statute of Anne. "

(d) See form in Appendix.
(e) Anon., 1 Barn. 362

;
cf. R. v. Tendring, &c.. Commission-

ers of Sewers, Lord Ray. 1479. Where the respondent obeyed the

writ and made no return, the Court made absolute a rule against
him to pay the costs of the mandamus and of the application. R.

t'. Milverton, 3 A. & E. 286, note (d).

(f) See R. v. Ouze Bank Commissioners, 3 A. & E. 549, 550.
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had done all they could; and it was consistent with it

that they had done nothing at all (g).

Where the writ commanded the steward of a court

leet to hold a Court, impanel and swear a jury, and

charge them them to elect and swear some person
into the office of portreeve, a return that the steward
had holden a court leet and impanelled and sworn a

jury, and had charged them to elect and swear some

person into the office of portreeve, and that the jury
found that a person had already been duly elected and
sworn into the office, and therefore no person could be

elected and sworn into the office as commanded by the

writ, was held sufficient; the steward having obeyed
the writ so far as it was in his power by his own acts

to do so (h).
A return to a mandamus to quarter sessions, to give

judgment against certain persons convicted, alleging
that the sessions had given judgment, and setting forth

the judgment given, is sufficient, though the judgment
be erroneous (i).

To a mandamus to hear and determine a complaint,
a return by justices that they have heard and deter-

mined has been held sufficient (A;). But where it is

desired to make such a return to the first writ, the

proper course is to state what the justices have in fact

done, and so leave it to the Court to say whether what

they have done is or is not a hearing and determina-
tion (I).

The return may be of obedience to a part of the man- obedience to

datory clause, and of new facts which furnish an answer part of writ,

to the rest of it (m).

Every material allegation of the writ which is not Denial of

denied in the return is to be taken as admitted (n).
material

Any material allegation intended to be traversed fiw;ts alle8ed-

should be expressly denied, and not in a doubtful or

circuitous manner (o), ^ or argumentative- [ ^ 387]
ly (p). The return must answer, not the words but

(g) Ib. (h) R. v. Williams, Say. 140.

(i) R. v. West Riding, 7 T. R. 467.

(k) R. v. Richardson, 1 Wils. 21
;
R. v. Mainwaring E. B. &

E. 474, 27 L. J. M. C. 278.

(1) See per Brett, M.R., R. v. Pirchill North, L. R. 14 Q. B.
D. 18.

(m) See R. v. Staffordshire, 6 A. & E. 84.

(n) See R. v. Ipswich, 2 Salk. 434
;
R. v. Maiden, 2 Salk. 431.

.
See per Bayley, J., R. v. Ilchester, 4 D. & R. 330.

(o) See the judgment in R. v. Kendall, 1 Q. B. 383, 384
;
R. t;.

Abingdon, 2 Salk. 432.

(;>) R. v. Stephens, Sir T. Jones, 177 ; R. v. Brewers' Co., 4
D. & R. 492.

26 INFORMATION.
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the materially of the writ; a return which seems to be

guarded and not to deny the substance is bad (q).
A return to a mandamus to admit a person as duly

elected, which set forth facts and documents shewing
that there was no right in the electors, was held suffi-

cient; though it did not in direct terms deny the right,
as it ought to have done (r). But a return to a man-
damus to admit the heir to a copyhold tenement,which
did not deny that he was heir, except argumentatively,
was held bad (s).

To a writ commanding a surveyor of highways to

deliver up books which the writ suggested were now in

his possession, and which he had refused to deliver up
though demanded from him, a return that the defend-

ant had not on the day of the teste of the mandamus,
nor since, nor now, nor when they were demanded from

him, any books in his possession,was held good; though
it did not state whether he had them in his possession
between the times of the demand made and the issuing
of the writ, nor what he had done with them (t).

Where the writ is to swear in one duly elected, a re-

turn that he was not duly elected is good (?t); though
it has been said that the return would have been better

without the word "
duly

"
(x). The addition of the

reason why he was not duly elected makes no differ-

ence (y).

[ -^f 388 ] ^ A return that on a quo warranto infor-

mation there had been judgment of ouster against the

prosecutor, and that he had never since been elected,

was also held good (z).
A return that the prosecutor was not duly elected,

(q) Per Lord Mansfield, R. v. Lyme Regis, 1 Dong. 85.

(r) R. v. Kendall, 1 Q. B. 366, 382.
" We are not prepared to

say that a return is necessarily bad by reason of this defect, if

such facts should be set forth as fully to convince the Court, in

point of law, that the right does not exist as claimed" (per
Lord Denman, C. J., p. 382). Cf. R. v. Hearle, 1 Str. 625.

(*) R. v. Brewers' Co., 4 D. & R. 492.

(t) R. v. Round, 4 A. & E. 139; but the Court refused the de-

fendant his costs.

() See R. v. Williams, 8 B. & C. 681
; per Lord Denman, R. v.

St. Andrew's, 10 A. & E. 739; R. v. Twitty, 2 Salk. 434, referred

to R. v. Ward, 2 Str. 894; R. v. Hill, 1 Show. 253; R. v. Kelk.
12 A. & E. 559; Crawford v. Powell, Burr. 1013. Also R. r.

Ward, 2 Keb. 284; R. v. Hereford, 1 Keb. 660.

(x) Lambert's case. Carth. 170. R. v. Chester, 5 Mod. 11; R.

v. Hereford, 1 Keb. 716; Cf. Manaton's case, Sir T. Ray. 365.

(y) R. v. Aldborough, 10 Mod. 102, per Powell, J. See a re-

turn of " no such office in that corporation," R. t>. Dartmouth, 3

Salk. 229.

(z) R. v. Hearle, 1 Str. 625.
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admitted, and sworn in, was held bad; where a simi-

lar return, with the word "or" substituted for "
and,"

would have been good (a).
To a writ to restore a person elected and admitted

as coroner, a return that though duly elected, neither

at the time of his said election, nor since that time, nor

is he yet admitted or sworn into the office, was held

good, as a sufficient denial of a material allegation of

the writ (&).
To a mandamus to insert the prosecutor's name on

the burgess list, a return that he was not duly qualified
was held sufficient (c).

One part of the return may not deny a fact which
another part has admitted (d).

The traverses in the return should be of matters of

fact, not of law (e).
The traverse need not be in terms more precise than

those in which the title is asserted in the writ (/).

If new facts are alleged they must be alleged with
Alleging new

certainty (g), and not inferentially or argumenta- facts,

tively (h).
To constitute a good return they must completely

answer the mandatory part of the writ. Thus, where
the writ commanded the defendants to maintain and

repair certain parts of the south bank of a channel, a

return that as near as circumstances would admit they
had maintained the new course of equal depth and
breadth at the bottom, and with equal inclination of

the sides, was held bad, as not answering the manda-

tory part of the writ, but -^ only dealing with [^ 389 ]
matter stated in the writ as a consequence of the omis-
sion to repair (').

The return may set forth any number of causes for

not obeying the command of the writ, provided they
are not inconsistent with each other; the sufficiency of

(a) R. v. Lyme Regis, 1 Doug. 85. The allegation in the
above return is an instance of a negative pregnant. See also R.
v. York, 5 T. R. 75 ( per Buller, J.); R. v. Maidstone, 1 Keb. 733.

(6) R. v. King's Lynn, Andr. 105.

(c) R. v. New Windsor, 7 Q. B. 908.

Id) R. v. Bettesworth, 1 Barn. 299.

(e) See R. v. Bristol Dock Co., 2 Q. B. 64; R. v. Nottingham,
Say. 37.

(/) R. v. Dover, 11 Q. B. 260, 278.

(<7) See R. v. Abingdon, 2 Salk. 482; R. v. Chester, 5 Mod. 10.

(h) R. v. Stirling. Say. 174; per Holroyd, J., R. p. Hughes, 4
B. & C. 379; R. v. Hereford, 6 Mod. 309; R. v. Stephens, Sir T.

Jones, 177; R. v. Raines, 3 Salk. 233; per Lord Mansfield, R. v.

Lyme Regis, 1 Doug. 181. See R. v. Evans, 1 Show. 282.

(i) R. v. Bristol Dock Co., 2 Q. B. 64.
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any one being enough to stop the issue of a peremptory
writ (&); e.g., (1) a denial of the borrowing, and (2)
the bankruptcy of the prosecutor, where the mandamua
was for the payment of money (I) ;

that a certain per-
son was not a burgess, (2) that he was not eligible to

the office of councilman, and (3) that he was not

elected (m): that a particular person was not duly
elected, and (2) that a tribunal authorized to decide

upon the election had adjudged it to be void (n): that

S. was elected alderman by a majority of votes and re-

turned as so elected to the court of mayor and alder-

men, (2) that a petition having been presented against
him the court of mayor and aldermen, having examined
into the matter, determined that he was not a fit person
to be elected and was not duly elected, and ( 3 ) that he was
not in fact duly elected (o) : that the applicant was not

duly elected, and (2) that there was a custom for the

inhabitants to elect and remove at pleasure, and that

the applicant was removed pursuant to the custom (p).
Where the writ commanded restoration to an office, a

return that neither at the time of his election, nor since,

has the prosecutor been admitted, nor is he yet admit-

ted, was held good (q).

Though several causes of amotion may be returned

they must not contradict one another (r).
A return of outlawry of the applicant is good (s).

[^ 390] "^To a mandamus to appoint overseers for

a particular place, under 13 & 14 Car. 2, c. 12, it was
held a g*ood return that the place was not a village or

township (t).

A return shewing the existence of a visitor by whom
the matter is cognizable will be sufficient (u).

(k) See per Lord Kenyon, R. v. Archbishop of York, 6 T. R.

439; per Parke, J., R. v. London, 3 B. & Ad. 271; R. v. Old Hall,
10 A. & E. 248; R. v. New Windsor, 7 Q. B. 917; Wright v. Faw-
cett, 4 Burr. 2041; R. v. Cambridge, 2 T. R. 461, 462; R. v.

Taunton, St. James, 1 Cowp. 413.

(/) R. v. Brancaster, 7 A. & E. 458.

fro) R. v. Cambridge, 2 T. R. 456.

(n) Per Lord Tenderden, R. v. London, 9 B. & C. 26.

(o) R. v. London, 5 B. & Ad. 233, 2 N. & M. 126.

(p) R. v. Taunton, St. James, 1 Cowp. 413.

(q) R. v. King's Lynn, Andr. 105, 106, distinguishing R. v.

Abingdon, 2 Salk. 432.

(r) R. v. Pomfret, 10 Mod. 108. See also Wright v. Fawcett,
Burr. 2041; cf. R. v. London, 9 B. & C. 1.

(a) R. t'. Bristol, 1 Show. 288.

(t) R. v. Welbeck, 2 Str. 1143.

(M) See R. v. Whaley, 2 Str. 1139; Parkinson's case, 3 Mod.
265; 1 Show. 74; R. v. St. John's College, Comb. 238; R. v. Ely,
1 Wils. 209, 266.
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If the office is one held at will, the return should

state a determination of the office by the will of the

competent authority (x).
The return may be of new facts to part of the man-

datory clause and of obedience to the rest of it (y).

A matter or inference of law need not be alleged ;

e.g., the power of amotion by a corporation (2).
In order to be good the return must shew a sufficient Sufficiency of

reason for not obeying the mandatory clause of the returD -

alternative writ. The Court will not presume for or

against its sufficiency (a).

Any one sufficient reason will be enough to sustain

the return, though the return should allege other in-

sufficient reasons (b).

Impossibility of obedience is a sufficient return: e.g.,

that the defendant has not got possession of books
which he is commanded to deliver up (c) ;

that the

commission of the defendants as Commissioners of

Sewers expired in four days after the delivery of the

writ, and therefore there was not time to make the rate

commanded (d); that a railway company's compulsory
powers had expired before the mandamus was applied
for or issued, and the company could not acquire the

land by voluntary conveyance (e); or that without

any default on their part they never have been and
are not in a situation lawfully to exercise those

-^powers (/). But a return that the capi- [^ 391]
tal for the undertaking had not been subscribed, with-

out shewing that the company had tried and failed and
was unable to have it subscribed, was held bad (g).
And a bare return of want of funds to discharge a statu-

tory duty incumbent on a public body, which did not

shew why they were without funds or how they had dis-

posed of their funds, was not considered sufficient (h).

(x) R. v. Oxen, 2Salk. 429; R. v. Coventry, id. 430.

(y) See R. v. Staffordshire, 6 A. & E. 84.

(z) R. v. Lyme Regis, 1 Doug. 149.

(a) Per Lord Mansfield, R. v. Lyme Regis, 1 Doug. 158.

(b)
See R. v. Exeter, Comb. 197.

(c) R. v. Round, 4 A. & E. 139. Patteson, J., said: "If any
authority were cited to shew that the party, in his return to such
a mandamus, is bound to shew what he has done with the thing
demanded, this return might be objectionable; but no such au-

thority has been cited, and I think none such exists." Id. 142,
143. Cf. R. v. Payn, 6 A. & E. 403-406.

(d) R. v. Essex Commissioners of Sewers, 2 Str. 7(53.

(c) R. v. Great Western Railway Co., 1 E. & B. 780; of. R. r.

London and North Western Railway Co., 1 E. & B. 199, note (a).

(/) R. v. Ambergate, &c. Railway Co., 1 E. & B. 372, 381.

(g) R. v. Great Western Railway Co., 1 E. & B. 253.

(A) R. v. Luton Trustees, 1 G. & D. 248, 251; Cf. R. v. Com-
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Where a mandamus ordered a railway company to

lower a turnpike road, iii accordance with a statutory

obligation, a return to tbe effect that the existing state

of the road was more convenient to the public was held
bad (i). So as to a return justifying acts of diversion

not necessary to the construction of the railway, though
they would save expense and inconvenience to the com-

pany (A;).

To a mandamus to a railway company to take up an

award, it is a good return that the land alleged to have
been injuriously affected, was not so affected within

the meaning of the Lands Clauses Consolidation Act,
1845 (I).

In an old case (m), where a writ issued commanding
a mayor to swear a person into office, a return that be-

fore the emanation of the writ this person was removed
fi'om the office, and that another person was elected,

admitted, and sworn into it, was held insufficient as not

answering the gist of the writ
; for, by procuring another

person to be chosen before the party elected can pro-
cure a writ, any officer might be kept out of his office.

When the writ commanded the defendant to take

upon himself the office of councilman, a return setting
forth a by-law by which persons refusing to fill the office

were subject to a certain fine, which the defendant had

paid, was held insufficient; as the bye-law did not state

that the party paying it should be exempt from serving
the office, or that the fine was to be in lieu of service (n).

[ *jf 392] ^- To a writ to admit a person to the free-

dom of a town, a return that there were five certain

court days kept yearly upon which all persons entitled

have been admitted, and that notice had been given to

the applicant of certain days on which he might have
been admitted, notwithstanding which he did not ap-

pear, was held bad
;
as it did not state that a person

could not be admitted except on those five days (o).
Where the writ ordered the defendants to pay moneys

collected for the relief of the poor, under an order of

the Poor Law Commissioners, to a board of guardians
of a union, described in that order as duly appointed,

missioners, &c., of the Fens, 10 A. & E. 557, note (6); R. r. East-

ern Counties Railway Co., 10 A. & E. 531; R. i: Manchester, &c.,

Railway Co., 2 Q. B* 47, 3 Q. B. 5:2*.

(i) R. r. Manchester and Leeds Railway Co.. 3 Q. B. 528.

(k) R. r. Wycombe Railway Co., 8 B. & S. 259.

(?) R. r. Cambrian Railway Co., 10 B. & S. 315.

(w) R. i?. Stephens, Sir T. Ray, 431.

(n) R. r. Bower, 1 B. & C. 585.

(o) R. v. Whiskin, Andr. 1.
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a return that the guardians were not duly appointed
was held bad (p). The defect in their title, if any,

ought to have been distinctly set forth,
" but the state-

ment that, for some undisclosed reason, the parties

charged with a plain duty refused to perform "it, be-

cause they chose to say, in general terms, that those

to whom they are bound are not duly appointed to their

office, is wholly insufficient" (q).
The case last referred to was distinguished by the

Court from the cases where a return of " not duly
elected

" was held sufficient, in the writs commanding
admission to corporate offices. In such cases the per-
son elected has no right to compel admission without

shewing a good title in omnibus, and he must be pre-

pared to prove it
;

if his election de facto made, is bad
in law for any defect, it would be wrong to admit him

;

but here the Comissioners had power to form unions,
the board to whom the money was ordered to be paid
was in full exercise of its authority, and the orders of

the Commissioners, as to the payment of moneys col-

lected for the use of the poor, had the force of law (r).

Where a mandamus commands the admission of any
person to an office, a return of plenarty would be im-

proper, as the writ does not determine the question of

right (s) ;
but a return that such person refused to be

admitted was held good (t).

Where an amotion is only justifiable on written

charges being exhibited against the officer, a return to

a writ to restore him -^- alleging that "
ar-

[ -^f 393]
tides" were exhibited against him, but not stating that

they were in writing, was held insufficient (u).
The return may be bad as relying on a custom not

good in law (x).
If a custom to remove at will is relied on, the exist-

ence of such custom should be positively asserted in the

return (y).
To a mandamus to restore to an office, it was held a

bad return that the defendants did not know that the

prosecutor had ever been elected to it (z).

<p] R. v. St. Andrew, Holborn, 10 A. & E. 736.

(q) Per Lord Denman, id. p. 739. (r) Ib.

(s) See K. v. Ward, 2 Str. 893. Distinguish K. v. Williams,
Say. 140.

(0 K. v. Jorden, Bull. N. P. 201.

(M) K. v. Evans, 1 Show. 282.

(*) K. v. Wix. 2 B. & Ad. 197
;
Warren's case, Cro. Jac. 540

;

Crips v. Maidstone, 1 Keb. 812.

(y) R. v. Oxon, 2 Salk, 428
;
R. v. Coventry, 2 Salk, 430.

(z) Basset v. Barnstaple, 1 Sid, 286.
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As. to the sufficiency of returns justifying amotion
from office and refusal to admit to it, see further, post,

pp. 395 et seq.

Where the exercise of a discretion vested in the de-

fendants is sought to be enforced, it is a sufficient return

that they have exercised such discretion (a).
The return need not state the reasons why the discre-

tion was exercised as it was, or the grounds of the de-

cision; "for if a matter is left in the discretion of any
individual or body of men, who are to decide according
to their own conscience and judgment, it would be ab-

surd to say that any other tribunal is to inquire into the

grounds and reasons on which they have decided, and
whether they have exercised their discretion properly or

not; if such a power is given to any one, it is sufficient

in common sense for him to say that he has exercised

that power to the best of his judgment
"

(6).
The Courts have exacted from the defendant the

utmost definiteness and certainty in the allegations of

his return, and this not only before but also since the

statute 9 Anne, c. 20 (c).
A return to a mandamus to restore, "quod non constat

nobis " that the prosecutor was ever elected, was held

insufficient (d).

[ -jf 394] ^ A return that the prosecutor did not ac-

count for corporation moneys received by him, was held

bad, as not alleging a request and refusal (e). So was
a return justifying an amotion on the ground of a speci-
fied offence " and other crimes," without specifying
them ( / ) ;

also a return alleging that the party had
been heard in common council, without saying before

whom (g) ;
and that an " order " was made, disfranchis-

ing him, not saying that it was under the corporate
seal (h).

A return to a writ to restore a deputy, that "
nonfuit

(a) See R. v. London, 3 B. & Ad. 255.

(b) Per Lord Teuterden, C.J.. id 271. See also per Lord Den-
man, R. v. Ouze Commissioners, 3 A. j&. E. 544

;
R. r. Andover.

Lord Ray. 710. Cf. R. v. Bishop of Gloucester, 2 B. & Ad. 158.
'

(c) R.V York, 5T. R. 69
;
R. v. Stirling, Say. 174. Per curiam,

R. v. Pomfret, 10 Mod. 108
;
R. v. Monmouth, 4 B. & Aid., 496.

See R. v. Lancaster. 2 Barn. 430
;
R. v. Brewers' Co., 4 D. & R.

492 ; R. v. Bristol Dock Co., 9 D. & R. 309, which shews that the

old mode of pleading by a protestando was bad in a return.

(d) Case of Recorder of Barnstaple, Sir T. Ray. 153. See also

Anon. 1 Vent, 267.

(e) R. v. Wilton, 5 Mod. 259.

(/) Ib.

(a) ib.

(A) Ib. See also R. v. Gloucester, 3 Bulst. 189.
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conatitutus" deputy at the time of the writ, was held

bad, as not alleging that he was not then deputy (i).

A. return by a mayor and corporation that the prose-
cutor did not take the oath of allegiance

" coramnobis"
was held bad, as he might have taken it before two jus-
tices (fc).

Where the office removed from was one held during
the pleasure of the corporation, a return which shewed
this only by a recital, and did not expressly allege that

the corporation had the power claimed, was held insuffi-

cient (I).

As to the manner of alleging that the prosecutor had
been summoned, before his amotion for misconduct, see

R. v. Glide (ra) and R. v. Wilton (n).

As the act of the mayor and a majority of the corpo-
ration is the act of the whole, the return should allege
the act as that of the mayor and corporation (o). An
amotion by them need not be said to be under seal (p).

Where the mandamus was to restore to the office of

capital burgess, a return alleging as ground of amotion
the non-attendance of the prosecutor at a meeting to

which he was summoned for the election of a capital

burgess, and averring that the right of such election is

in the capital burgesses being the common council, was
held bad for uncertainty: it did not definitely assert that

the -jf prosecutor had a right to concur in the
[ -fa 395]

election, and ought to have obeyed the summons; and
it was consistent with what it did aver that he had no
such right, as it did not appear that all the burgesses
were members of the common council (q).

Where the writ commanded a mayor to convene a

meeting to fill up five vacancies in a select body, con-

sisting of fifteen chief burgesses, a return that no elec-

tion could be had because there were not within the

borough eight legally elected chief burgesses by whom
the election could be made, was held bad

; as, though
there might not be eight who were legally elected, some
of those not legally elected might from lapse of time

(i) R. v. President and Council of the Marches, 1 Lev. 306. 2
Keb. 742.

(k) R. v. Oxon, 2 Salk, 429.

(0 R. v. Coventry, 2 Salk, 430.

(m) 12 Mod. 28. See also Braithwaite's case, 1 Vent. 19.

(n) Ubi 8tt)>ra.

(o) R. v. Shrewsbury, 7 Mod. 203 ; cf. R. v. Abingdon, 2 Salk,
431.

(p] Dighton v. Stratford-on-Avon, 2 Keb. 641.

(q) R. v. Lyme Regis, 1 Doug. 177.
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have obtained unimpeachable titles, so as to leave a ma-

jority qualified to elect (r).
A return admitting that a meeting of the corporation

was valid for some purposes, and averring that it was
not a legal assembly for the purpose of electing a re-

corder, was held bad for not shewing in what respect

they were not a legal assembly for that purpose (s).

Justifying A return justifying amotion from office, except where
amotion. the office is held at pleasure, should, in order to be

good, shew
(
1 ) a power to remove, actually exercised by

the body which possesses it; (2) the cause of a removal
and the existence of such cause; and (3) that the per-
son amoved was heard in his defense before removal.

1. In the case of a corporation the existence of a

power of removal for reasonable cause need not be ex-

pressly stated in the return, because such a power is

judiciously recognised as incident to the corporation, and

quite apart from charter or prescription (t). But where
the right of removal is claimed and exercised by a select

part of the corporation, tbe return should allege this and
state whether it is given by charter,or prescription,or bye-
law made by the body having the power to make it (u).

If tbe power claimed by the corporation is to remove

[ ^- 396] ad libitum ^f the return should also shew that

the body possessing the power of removal was duly .as-

sembled, and exercised it in the proper manner, e.g., by
an order under the common seal, where that is neces-

sary (x).
The neglect of a subordinate official to summon any

member of a municipal corporation was formerly held to

invalidate the proceedings of the meeting (y). And
on this point of being duly assembled, great strictness

. was required in the return. An allegation that the

common council were duly or in due manner met and

(r) R. v. Monmouth, 4 B. & Aid. 496.

() See per Lord Kenyon, R. v. York, 5 T. R. 74.

(t) R. v. Lynie Regis, 1 Doug. 149
;
Bruce's case, 2 Str. 819

;

R. v. Richardson, 1 Burr. 517, 539
;
Haddock's case, Sir T. Ray.

439.

(u) See per Lee, C.J., R. v. Donc.ster, Say. 38:
" Such a power

is, indeed, incidental to every corporation ;
but it never can be

exercised by a part of a corporation, unless it is vested in that

part by charter or prescription." The same applies to other
bodies as well as corporations ;

see per Lord Kenvon, C.J.. R. r.

Faversham, 8 T. R. 356.

(a-) See R. v. Chalke, Lord Ray. 226.

(y) See R. v. Shrewsbury, 2 Str. 1051. It is now provided by
45 & 46 Viet. c. 50, 2nd sched. 7, that

' ' want of service of the
summons on any member of the council shall not aftect the

validity of the meeting."
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assembled was held insufficient, for not stating that they
were all summoned (z).

In one case a return that the prosecutor was removed

by thirty of the common councilmen " in the council

chamber assembled " was held insufficient, as not shew-

ing that they were then and there assembled as a com-
mon council

;
for they might be there to feast, or for

other purposes (a).
Where the power of removal is vested in a select part

of the entire body, the return should shew that they
have been particularly summoned for the purpose (6).

2. Except where there is a power of removing ad lib-

itum, the return must set forth the cause of removal,
in order that the Court may pronounce upon its suffi-

ciency ;
and must also shew that such cause actually

existed.

The return, according to Lord Mansfield, must set

out all the necessary facts precisely, to shew that the

person is removed in a legal and proper manner, and
for a legal cause

;
it is not sufficient to set out conclu-

sions only ;
the facts themselves must be set out pre-

cisely that the Court may be able to judge of the mat-

ter
;
the cause of amotion should also be set out in the

same manner, that the Court may judge of it (c).
Where neglect of duty is the ground of amotion, the

return ^- must not allege a general neglect [^397]
and omission, but must shew the particular instances

of neglect and omission, that the Court may judge
whether they are a good cause of removal (d).
A return that a man obstinately and voluntarily re-

fused to obey several orders and laws made for the

good of the borough, was held insufficient, because it

did not shew the particular orders or laws diso-

beyed (e).
Where the misconduct had no reference to the par-

ticular office from which the prosecutor was removed,
the return in that respect has sometimes been held in-

sufficient; e.g., where the removal was from the office

of capital burgess for misconduct in the character of

chamberlain (/).

(z) R. v. Liverpool, 2 Burr. 731.

(a) R. v. Taylor, 3 Salk. 231, 3 Bulst, 189.

(6) R. v. Carlisle, 1 Str. 385; cf. Machell v. Nevinson, 11 East,

84, note (a), and R. v. Doncaster, 2 Burr. 738.

(c) R. v. Liverpool, 2 Burr. 731; R.v. Shrewsbury, 7 Mod. 201;
R. v. Chester, 5 Mod. 10.

(rf) Per Lee, C.J., R. v. Doncaster, Say. 39.

(e) R. v. Doncaster, Lord Ray. 1566; cf. R. v. Shaw. 12 Mod. 113.

(/) R. v. Doncaster, Lord Ray. 1564
;

cf. R. v. Hutchinson, 8
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Bankruptcy was no ground for removing a corpora-
tor at common law (g).
The return should also satisfy the Court that the

charge has been proved (h). It is not enough to state

that the prosecutor was present when the charge was
made and did not deny it (t).

Suspension. There appears to the author to be no
valid ground of distinction, as regards the foregoing

principles, between the case of amotion and that of a

suspension for a time (k).
3. It must appear from the return that before re-

moval on the ground of misconduct, an opportunity
was given to the party removed of answering the

charges against him (Z).
" The want of a summons," it is said in one case (m),

[ ^ 398]
"
is an ^f objection that can never be got

over." There are, however, some exceptions.
As the only object of the summons is to give the accused

an opportunity of clearing himself from chargeswhich are

the ground of his removal, where a summons is unneces-

sary for that purpose, its absence will not invalidate a re-

moval; as, e.g., where the accused appears and is heard in

his defence (n) ;
or where he had positively declared that

he would no longer perform the duties of the office (o) ;
or

where the cause of removal is permanent nonresidence(p).
Of Course it is not necessary in the case of an office de-

terminable at will (q), or by exercise of discretion (r).

Mod. 99, and R. v. Newbury. 1 Q. B. 751, 762, as to misconduct
which would justify removal from the office of town clerk.

(g) See per Lord Mansfield, R. jc. Liverpool, 2 Burr. 732. See
now 45 & 46 Viet. c. 50. s. 39.

(h)
R. v. Faversham. 8 T. R. 356. (i) Ib.

(k) See however R. v. Guilford, 1 Keb. 868, 880; R. r. Tyther,
2 Keb. 250; and per Ashurst, J., R. v. London, 2 T. R. 182.

(?) Bagg's case, 11 Coke, Rep. 99 b; R. r. Gloucester, 3 Bulst.

189 (per Coke, C.J.); R. v. Aldborough, 10 Mod. 101; R. *. Gas-

kin, 8 T. R. 209; R. v. Smith, 5 Q. B. 614 (both cases of a parish
clerk and sexton), and R. v. Davies, 9 D. & R. 234; R. r. Dar-

lington, 6 Q. B. 682; R. v. Langley, 5 Q. B. 619, note (<?), and
the cases referred to id. p. 622, notes (c) and (d); R. . Saddlers'

Co., 10 H. of L. Cas. 404.

(m) R. v. Cambridge, 8 Mod. 164; 1 Str. 567: per Fortescue,
who refers to the earliest possible precedent on the point.

(n) See per Holt, C.J., R. v. Chalke, Lord Ray. 226; s. c. nom.
R. v. Wilton, 2 Salk. 428.

(o) See R. v. Axbridge, 2 Cowp. 523.

(p) See R. t. Exon, 1 Show. 259: R. v. Truebody, 11 Mod. 75;
Lord Ray. 1275; R. t\ Shrewsbury, 7 Mod. 201; R. v. Lyme
Regis, 1 Doug. 149.

(q) R. v. Oxon, 1 Str. 115; R. v. Deighton, 2 Keb. 656; War-
ren's case, Cro. Jac. 540 ; cf. R. v. Ipswich, 2 Salk. 435.

(r) See per Lord Denman in R. v. Darlington, 6 Q. B. 695, 696.
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No particular form of summons is necessary; but it

ought to be such as to give the prosecutor sufficient

notice of the charges which he is called on to answer,
so that he may come prepared to meet them (s).
Even though election and admission to the office

have been obtained by the fraud of the prosecutor, his

removal without being heard in his defence will not be
excused (t).

As already stated, a power of amotion is incident to Justifying

every corporation (u). It is necessary, according to amotion

Lord Mansfield (x), to the good order and government
fr m

of corporate bodies, that there should be such a power
as much as the power to make bye- laws.

According to the same authority (y) repeating the

judgment in an earlier case there are three sorts of

offences for which an -^ officer or corporator [ ^ 399]
may be discharged, viz. : (1) such as have no immedi-
ate relation to his office, but are in themselves of so in-

famous a nature as to render the offender unfit to exe-

cule any public franchise; (2) such as are only against
his oath and the duty of his office as corporator [and
are to the prejudice of the corporation (2)], and amount
to breaches of the tacit condition annexed to his fran-

chise or office; (3) offences of a mixed nature, as be-

ing an offence not only against the duty of his office,

but also a matter indictable at common law.

Misconduct which is not of the first kind, and has no
relation to the duties of the office, will not justify an
amotion.

A return of an offence of the first mentioned kind
should shew that there has been a conviction for the of-

fence; for, according to Lord Mansfield (a), "it is now
established that though a'corporation has express power
of amotion, yet for the first sort of offence there must
be a previous indictment and conviction"

; e.g., cases

of general perjury, forgery, libelling, &c. (6). In such

(*) See R. v. Glide, 12 Mod. 28. Per Lord Hardwicke, R. v.

Shrewsbury, 7 Mod. 202
;
Braithwaite's case, 1 Vent. 19,

(t) See R. v. Saddler's Co., 10 H. of L. Cas. 404.

() Seeder cur. Bruce'a case, 2 Str. 819 ; per Lee, C. J., R. r.

Doncaster, Say. 38, ante, p. 395; per Lord Kenyon, C.J., R. v.

R. v. Faversham, 8 T. R. 356.

(a:) R. v. Richardson, 1 Burr. 539, dissenting from what is

stated in Bagg's case (11 Rep. 99a.) that there can be no power
of amotion unless given by charter or prescription.

(y) R. v. Richardson, 1 Burr. 538, 539; R. . Liverpool, 2 Barr.

732. See also R. v. Derby, Cas. t. Hard. 154, 155.

(z) Per Lord Hardwicke, R. v. Derby, Cas. t. Hard. 154.

(a) R. u. Richardson, ubi supra.

(b) It was held in a previous case (Anon., 2 Show. 183) that
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cases it is the loss of credit which is the ground of for-

feiture, and therefore conviction, which is the ground
of infamy, ought to precede the disfranchisement (c).

Bribing a burgess to vote for a member of parlia-
ment (d) has been held an offence of the first kind,
and therefore requiring a conviction in order .to a good
return.

As to the second class of offences, viz., those against
his oath and the duties of his office, no conviction need
be stated in the return (e). Indeed, as observed by
Lord Mansfield ( / ), where the offence is merely against
his duty as a corporator, he can only be tried for it by
the corporation.

[ *j{ 400 ] ^- Under this head seem properly to come
returns that an alderman deserted* his office, and ab-

sented himself from the council (g) ;
and that con-

trary to his oath spoliavit et dilaceravit certain Court
records (h).
A return of an absenting himself from sessions which

did not hinder the holding of a Court or the validity of

the acts of the Court, was held bad (i).

A return which did not shew a total desertion, but

only a temporary absence from the borough of which
a man was alderman, was held bad (fc).

That an alderman had lent money to young men by

where a conviction disabled a man from holding the office of al-

derman, a return of the offence without stating a conviction for

it, was good.
(c) See judgment in E. v. Derby, Cas. t. Hard. 154, 155; R. v.

Lane, Lord Ray. 1304. See per Holt, C. J., R. r. Gloucester,

Holt, 450.

(d) Parret's case, cited Cas. t. Hard. 155. But in R. v. Hutch-

inson, 8 Mod. 99, the Court were divided in opinion as to the

necessity of a conviction, where the prosecutor had bribed one
of the corporation to vote for a mayor.

(e) See R. v. Derby, Cas. t. Hard. 154, 155. R. r. Hutchin-
son, 8 Mod. 99.

(/) R. v. Richardson, 1 Burr. 539.

(g) City of Exeter v. Glide, 4 Mod. 33, 36
;
Comb. 197

;
cf. R.

v. Leicester, 4 Burr. 2087, and R. v. Truebody, 11 Mod. 75. 45
& 46 Viet. c. 60, s. 39, now provides that

"
if the mayor, or an

alderman, or councillor is (except in case of illness) continuously
absent from the borough, being mayor for more than four months,
or being alderman or councillor for more than six months, he
shall thereupon immediately become disqualified and shall cease

to hold the office. In any such event the council shall forthwith
declare the office to be vacant and signify the same by notice

signed by three members of the council and countersigned by the

town clerk and fixed on the town hall, and the office shall there-

upon become vacant."

(h) Wigan v. Pilkington, 1 Keb. 597.

(0 R. v. Pomfret, 10 Mod. 108.

(k) R. v. Exon, 1 Show. 258; R. v. Leicester, 4 Burr. 2087.
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the hands of his wife was held an insufficient ground
of amotion (t).

A return setting forth an offence of the third kind is

also good, without a previous conviction.

Some difficulty on this point was caused by a passage
in Bagg's case, that "

if a party be convicted of an of-

fence against his duty, and to tho prejudice of the

corporation, it is good cause to remove him," which
would seem to imply that a previous conviction is nec-

essary; but, according to Lord Hardwicke (ra), this is

not so,
" for if the whole paragraph be considered, it is

plainly spoken only of such cases where there is no

power of amotion."

A return was held good which justified amotion on
the ground of the prosecutor having, when the council

met, with several other persons riotously assembled in

the street over against the common hall, to the dis-

turbance of the council, and did then and there assault

the constables and an alderman as he was going to the

common hall, and prevented him and several other per-
sons from going to ^T the business of the [ -fa 401 ]

corporatioQ, &c.
;
that he had been summoned to shew

cause why he should not be disfranchised, and did not

appear: and an objection that there should have been a

previous conviction was overruled (n).
A return justifying amotion on the ground of erasing

the books of the corporation, which did not aver that

the entry erased was such as it should be, or that the

rasure was to the detriment of the corporation, was held

insufficient (o).
It has been said that slanderous words may justify

amotion from a town council; but, in order to do so,

they must have reference to the corporation, and not to

the character of a particular member of it, as e.g., an
alderman (p).
Some kinds of misconduct which have been held to

justify removal are not easily ranged under any of the

three heads mentioned by Lord Mansfield, e.g., that, in

case of an alderman, he was a common drunkard (q).

(I)
R. v. Gloucester, 3 Bulst. 189.

(m) R. v. Derby, Cos. t. Hard. 155.

(n) R. v. Derby, ubi supra. Haddock's case, Sir T. Ray. 435,

was a somewhat similar case.

(o) R. t'. Chalke. Ld. Ray. 226. See this case commented on,
Cas. t. Hard. 155.

(p) Jay's case, 1 Vent. 302. A custom to disfranchise for

speaking opprobrious words of an alderman was held bad in

Clark's case, 1 Vent. 327. See also per cur. Earle's case, Carth. 176.

(q) R. v. Taylor, 3 Salk. 231 : 3 Bulst, 189 (nom. R. v, Gloucester).
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Customary
power of
removal.

Election ob-

tained by
fraud.

Facts justify-

ing amotion
should be
stated.

Other grounds which have been held sufficient, in

returns justifying amotion from corporate offices, are,

that the prosecutor was not elected (r) ;
or that he was

not elegible for election (s); or non- performance of

some condition precedent, as that he did not take the

oaths required by statute (); or that he has taken

another office incompatible with that from which he
was removed (u); or that he was elected for a limited

period which has expired (x). But it was held that

if the return alleged the ground of invalidity in the

election, and that ground was insufficient, the return

was bad (y).
In one case it was held a bad return that the prosecu-

[ ^c 402 ] tor was ^ incapable of being elected alder-

man on account of non-residence (z) ;
but this descision

would probably not now be followed (a).
The return of the custom to remove ad libitum was

held good in the case of a councillor (6); but bad in

the case of an alderman (c). Such a power of removal
ad libitum has sometimes been conferred by letters

patent (d).
A return was upheld which shewed a customary right

for each mayor to remove the existing town clerk, and

appoint a new one (e).

It seems that a body corporate cannot itself remove
a corporator on the ground that his admission was pro-
cured by fraud practised on itself; for, as observed by
Blackburn, J. (/), it would, in exercising such a power,
necessarily act as judge in its own cause, with every
conceivable temptation to judge partially.
The return justifying amotion from municipal offices

or privileges should set out the particular facts pre-

(r) R. v. Cambridge, 2 T. R. 456.

(s) R. v. Cambridge, ubi supra.

(t) R. v. London, 12 Mod. 17; R. f. Love, 12 Mod. 601.

() See R. r. Sandwich, 2 Keb. 92; R. r. Pateman, 2 T. R. 777.

(x) See R. v. Durham, 10 Mod. 146, where in the case of an
annual office a return was held bad which alleged that the prose-
cutor was annuatim eligibilis, instead of saying eligibilis pro uno
anno tantum.

(y) Warden v. Rous, 7 Mod. 323.

(z) R. v. Doncaster, Say. 40.

(a) See R. v. Cambridge, 2 T. R. 456, as to councillors.

(b) R. v. Coventry, 2 Salk. 430; Warren's case, Cro. Jac. 540.

(c) Crips v. Maidstone, 1 Keb. 812; Warren's case, ubi supra.

(d) See Dighton's case, 1 Vent. 82 (the case of a town clerk).

(e) R. v. Campion, 1 Sid. 14, 15.

(/) R. v. Saddlers' Co., 10 H. L. Cas. 423. See also per Cromp-
ton, J., p. 437, 438; per Cockburn, C. J., p. 455, 456. See also

the judgment of Lord Chelmsford. It was unnecessary expressly
to decide the point in this case.
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cisely, to shew that the person is removed in a legal
and proper manner, and for a legal cause (g). The
matter should be so alleged that the Court may be able

to judge of it and determine whether it be a sufficient

cause or not (h). The return must also shew that the

party has been summoned to answer for his miscon-

duct (*); or at least has been heard in his defence (fc);

and that the removal has taken place at a properly con-

vened meeting (Z).

When the ground of removal is non-residence, the

return need not shew a previous summons to come and
reside (m).

jf Where the power of amotion was by [ *fa 403]
charter in the mayor, bailiffs, and such burgesses as

had been mayors, a return justifying an amotion "per
majorem et burgenses, authoritate et secundum chartam"
was held sufficient

;
as it would be intended that all

the burgesses were present and agreed (n).
A return justifying amotion from such an office as

that of recorder, on the ground of not attending to the

duties of the office, in order to be good, should shew a

general neglect or refusal
;
a determined neglect, a wil-

ful refusal (o).

Where a person was removed from his freedom of a

company for misconduct, a return stating the miscon-

duct, and alleging that the prosecutor, being present at

a meeting of the company, was called on to shew cause

why he should not pay certain forfeitures imposed by
the company's bye- laws, but that he did not shew any
cause nor ask for time to enable him to do so, but de-

clared that he would not pay the forfeitures, was held

bad, as not shewing that the charge against the prose-
cutor was proved (p).

A. return justifying the suspension of an attorney

(g) Per Lord Mansfield, R. v. Liverpool, 2 Burr. 731.

('/<) Per Holt, C.J., R. v. Abingdon, 2 Salk. 432; Braithwaite's

case, 1 Vent. 20; Crisps v. Maidstone, 1 Keb. 812; Warren's case,
Cro. Jac, 540.

(f) See Exeter v. Glide, 4 Mod. 37; liar's case, 11 Rep. 99;

)><> Holt, C. J., R. v. Exeter, Comb. 198; R. r. Brayfield, 2 Keb.
IsS; R. v. Glide, 12 Mod. 28.

(k) R. . Chalke, Lord Ray, 225.

(I) See R. ?'. Shrewsbury, 2 Str. 1051. See now, as to corpora-
tions, 45 & 4G Viet. c. 50, 2nd sched. 7.

(m) R. r. Lymc Regis, 1 Doug. 149.

(n} Braithwaite's case, 1 Vent. 19, 20.

(o) Per Lord Mansfield, R. v. Wells, 4 Burr. 2004; cf. R. v.

Bristol, 1 Show. 288. R. v. Ipswich (Serjeant Whitaker's case),
2 Salk. 434.

(p) R. v. Fishermen of Faversham, 8 T. R. 352.

27 INFORMATION.
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Kemoval by
part of

governing
body.

Irregular but

justifiable
removal.

Eeturn
where there

is a visitor.

Office held at

pleasure.

Justifying
refusal to

admit to

office.

from practicing in a Court within the County Palatine
of Chester, on the ground of contemptuous words

spoken to the presiding officer, who thereupon sus-

pendedJaim was held good (q).

Where a power of removal is not given to any par-
ticular part of a body, it rests with the body at large ;

and a return justifying amotion should shew that this

was the act of the whole body. If the amotion was by
a part of the body, a return to be good must shew that

such part had the power of removing (r).
If the return shews that the prosecutor was removed

in an irregular manner, a peremptory mandamus will

not be granted, if the return shews also that there was

good ground of amotion (s).

Where there is a visitor, who has jurisdiction in the

matter, the return need not shew the cause of amo-

[ ^ 404] tion (t).
" Should it ever if happen that

there is a cause of amotion over which the visitor has

not jurisdiction, it lies upon the party to shew it who
seeks to take it ad aliud examen "

(u).
In the case of colleges, &c., where there is a visitor,

if a mandamus to restore is granted, a return of a sen-

tence of deprivation for enormous crimes (without

specifying them) affirmed by the visitor is sufficient (x).

Where an office is held at pleasure, a return that by
an exercise of such pleasure the prosecutor was re-

moved, is sufficient (y). The return need not state the

manner nor the cause of his removal (z) ;
nor that he

was previously summoned (a).
A return, to a mandamus to admit, that the prosecu-

tor was not elected or not duly elected to the office to

which he seeks admission has been held sufficient, with-

out specifying in what particular respect his title to it

(q] Parker's case, 1 Vent. 331.

(r) Seeder Lord Kenyon, K. v. Faversham, 8 T. R. 356; per

Lee, C.J., E. v. Doncaster, Say. 38.

() E. v. Griffiths, 5 B. & Aid. 731.

(t) See E. v. Chester, 15 Q. B. 513, 519; per Holt, C.J., Philips
. Bury, 2 T. E. 356; Appleford's case, 1 Mod. 82.

() Per Lord Campbell, 15 Q. B. 519, 520.

(*) Appleford's case, 2 Keb. 861; 1 Mod. 82; R. r. St. John's,

Oxford, 4 Mod. 368.

(y) Pepis' s case, 1 Vent. 342; Warren's case, Cro. Jac. 540; E.

t). Oxon, 1 Str. 115; S. v. S., 2 Salk. 429; R. v. Cambridge, 2

Show. 69; R. v. Taunton, St. James, 1 Cowp. 413; R. v. Coventry,
2 Salk. 430; Dighton v. Stratford-on-Avon, 2 Keb. 641, 656. A
different view was taken in Blagrave's case, 2 Sid. 72; cf. E. v.

Slatford, Comb. 419.

(z) R. v. Cambridge, ubi supra.

(a) R. v. Oxen, 1 Str. 115.
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is defective (&). So has a return that he has failed to

perform any preliminary to his admission required by
law, e.g., the taking of the oaths required by statute (c).

Where the writ commanded the admission and swear-

ing in of a churchwarden who " had been duly nomin-

ated, elected and sworn," a return that he was not duly
elected into the place and office of churchwarden was
held good (d). But to a writ which merely stated that

he had been elected, a return that he had not been duly
elected was considered bad (e).
Where the writ was to swear in two churchwardens

as "debite electi" a return that they were not duly
elected, which did not add nee aliquis eorum, was held

insufficient (/).

^ To a writ commanding the swearing in [-^405]
of a churchwarden chosen by the parish, a return that

he was a poor dairyman and servant, had no real or per-
sonal estate, and was unfit for the office, was held
bad (g). So, in

%
a similar case, was a return that there

were two causes depending at the time to determine who
had been properly elected churchwardens (h).
The existence of cross mandamuses was held no ex-

cuse for disobedience; the defendant should obey both,
the writ not determining any right (*').

A return t<5 a

mandamus to swear in churchwardens that, before the

coming of the writ, the defendant received an inhibition

from the bishop with a signification that he had taken

upon himself to act in the premises, was held bad (k).
The return, instead of traversing the material allega- Return in

tions of the writ or alleging new facts as a reason for nature of a

non-obedience, may consist merely of a submission that
demurrer -

the facts alleged in the writ do not impose any legal

obligation to do the act or acts commanded
(I).

(/;) See the cases referred to, ante, pp. 387, 389, 401, as to al-

dermen, councillors, &c.

(c) See R. v. Bosworth, 2 Str. 1112; cf. R. v. March, 2 Burr. 999.

(d) R. v. Williams, 8 B. & C. 681. See R. v. Harwood, 8 Mod.
380 note (e), Lord Ray, 1405; R. v. Penrice, 2 Str. 1235; R. v.

Twitty, 2 Salk. 434. Cf. R. v. White, 8 Mod. 325, and the opin-
ion thereon of Lord. Raymond cited in note (a) thereto.

(c) See R. v. Guy, G Mod. 89.

(/) R. v. Guise, 3 Salk. 88, 6 Mod. 89. Cf. R. v. Twitty, 2
Salk. 434.

(g} R. v. Rees, 12 Mod. 116.

(A) R. v. Harris, Burr. 1420.

(f) Id. 1422, 1423. See also Carpenter's case, Sir T. Ray. 439.

f*) R. v. Simpson, 1 Str. 609, 8 Mod. 325.

(/) See, for example, the return in R. v. St. Pancras, 6 A. & E.

310, 1 N. & P. 507. Lord Denman points out that the defend-
ants might have, on the same grounds, moved to quash the -writ.

1 N. & P. 509.
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When to be
made.

By whom to

be made.

Where the return was of such a kind the old proced-
ure was to obtain a concilium, and have the validity of

the return determined on argument; or else to move to

have the return quashed on the ground of its insuffi-

ciency (in)- See now the procedure described in the

next chapter.
The writ may be made returnable forthwith; or time

may be allowed to return it, either with or without

terms, as the Court thinks fit
(ri).

The time may be enlarged by the Court or a judge (o).

The return should be made by the person or persons
to whom the writ is rightly addressed, and on whom the

duty of obedience is incumbent (p).

[^ 406] *Jt Should it be directed incorrectly, a re-

turn by the proper body in its right name will be good,
e.g., a return, by the mayor, aldermen, and council, to a

writ wrongly directed to the mayor and aldermen

only (q).

Where the writ is directed to a corporation, the return

should be made by the majority of the corporation with
the concurrence of the mayor; and, per Holt, C.J., the

return must come by the mayor's hands into Court (r);

but if a majority of the corporation make a return in his

name, it shall be taken to be his if he do not come and
disavow it (s).
The mayor is not authorized to make a return with-

out the consent of the majority (t) ;
and a return by

him falsely professing to be that of the majority has led

the Court to grant an attachment against him (u).

Though made by the mayor and a majority only, it

should still be made in the name of the entire corpora-

tion, by its proper title (x}.

(m) Ifthe defendant, instead ofmoving to quash the writ, makes
a return in the nature of a demurrer, counsel for the Crown have
the right to begin. R. v. St. Pancras, 6 A. & E. 317

;
S. r. S., 3

A. & E. 538 note (a).

(n) C. O. R. 68, 232. (o) C. O. R. 293, Order LXIV., r. 7.

(jO See R. v. Clitheroe. 6 Mod. 133.

(q) R. v. Mills, 1 Keh. 623. (r) R. r. Abingdon, 12 Mod. 308.

(s) R. v. Chapman. 6 Mod. 152.

(t) Per Holt, C.J., R. r. Abingdon, vbi supra.

(u) R. v. Hoskins, Cas. t. Hard. 188. But in R. v. Abingdon.
2 Salk. 431, the Court refused to enter, upon affidavits, into the

question whether the consent of the majority had been given.
In another case, where the writ was addressed to the mayor and

jurats, and they could not agree on a return, the matter was by
consent tried in a feigned issue. R. r. Rye,2 Burr. 798.

(x) See per Lord Hardwicke, R. r. Shrewsbury, 7 Mod. 203. Cf.

R. r. Baily, &c., of Brecknock, 1 Keb. 33, 34, where one part of

the corporation was allowed to make one return, and the other

part another.
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Where the mandamus was to the mayor, bailiffs, and

burgesses of a borough, the mayor was allowed (at his

peril) to make the return in his own name (z).
And where the writ was addressed to the head of a

college by name, he was held to be the proper person to

make the return; the college seal being unnecessary (a).
A return by a corporation, not under the common seal

or under the hand of the mayor, was also held suffi-

cient (6).
Where the writ was rightly addressed to the bailiffs

and ^ constables, a return by the deputy- [ ^ 407]
constable and suitors was held bad (c) ;

so was a return

by the mayor and commonalty, where the writ was
directed to the mayor, alderman, common council and
chamberlain (d) ; so, also, where the writ was directed

to the alderman, bailiffs, and commonalty, was a return

by the bailiffs and capital burgesses, without the com-

monalty (e).
Where the body to which the mandamus is addressed

has regularly resolved upon and made a return, indi-

vidual dissentients will not be allowed to dispute its

propriety (/).

When it appears to the Court that the respondent Return by
claims no right or interest in the subject-matter of the persons

application, or that his functions are merely ministerial,
* *

the return to the writ, and all subsequent proceedings whom writ
down to judgment, shall still be made and proceed in the is directed,

name of the person to whom the writ is directed, and, if

the Court thinks fit so to order, may be expressed to be
made on behalf of the persons really interested therein (gr).

In such case the persons interested shall be permitted
to frame the return and conduct the subsequent pro-

ceedings at their own expense; and, if judgment is

given for or against the applicant, it shall likewise be

given for or against the persons on whose behalf the

return is expressed to be made; and if judgment is

given for them, they shall have the same remedies for

enforcing it as the person to whom the writ is directed

would have in other cases (h).

(z) R. v. Abingdon, 2Salk. 431.

(a) R. v. St. John's College, Cambridge, 4 Mod. 241.

(b) R. t>. Thetford, 1 Salk. 192, where it is said that at common
law no officer was bound to sign a return.

(c) Catchin & Wargar, 23 Car. 1, cited 1 Keb. 33.

(d) R. v. Canterbury, Comb. 213.

(<
K. v. Baily, &c., of Brecknock, 1 Keb. 33.

(/) Per Lord Denman, R. v. St. Andrew's, 7 A. & E. 284.

Distinguish K. r. St. Saviour's, 7 A. & E. 925.

(g) C. O. R. 73. (h) Id.



422 MANDAMUS.

Effect of
death

resignation or

removal of

person to

whom writ
is directed,
in such a

Disavowing
return.

How to be
made.

Under the similar provision in sect. 4 of 1 Wm. 4, c.

21, the Court required to be satisfied of the bona fides
of the applicant; and, when not satisfied of it, refused

him permission to frame the return (i). When so sat-

isfied, even after demurrer to the return made, it al-

lowed the party really interested to make an additional

return (k).
The person really interested, who desires to frame

the return, should apply to the Court for permission to

do so.

[ -^ 408] ^- The application is made by motion, sup-

ported by affidavit, to a Divisional Court, for an order

nisi (Z).

Where under the rule just cited, the return to a writ

of mandamus is expressed to be made on behalf of

some person other than the person to whom the writ

is directed, the proceedings on the writ shall not abate

by reason of the death, resignation, or removal from
office of that person, but they may be continued or car-

ried on in his name; and, if a peremptory writ is

awarded, it shall be directed to the successor in office or

right of that person (w).
Where the return was not really that of the person

or persons from whom it professed to come, the Court has
allowed him or them to come in and disavow it (w), and
to make another return (o).
The application was made before the return was filed,

and was to stay the filing of it (p).
But where a mayor made a return which was not that

of the majority of the corporation, the practice appears
to have been not to allow them to disavow it, but to

leave them to their remedy against the mayor by crimi-

nal information (q).

The return might be withdrawn by leave of the

Court (r).

The return is usually made on a separate parchment

(t) R. v. Cheek, 16 L. J. M. C. 65, 9 Q. B. 942.

(k) R. v. Paynter, 14 L. J. M. C. 182.

(I) C. O. R. 253, 254. The case is not one of those mentioned
in r. 255, in which notice is necessary. It would be prudent,
however, to give all parties notice.

(i) C. O. R. 74. 1 Wm. 4, c. 21, ss. 4 and 5, contained pro-
visions of a somewhat similar kind.

() See per Holt, C. J., R. v. Abingdon, Holt, 440, 2 Salk. 431.

(o) Id.

(p) Id. At the time these cases were decided, the return
could not be filed without obtaining the leave of the Court.

(q) R. v. Abingdon, ubi supra: R. v. Hoskins, Cas. t. Hard.
188. Cf. case of Abingdon, Carth. 499.

(r) R. v. Barker, Burr. 1379.
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annexed to the writ, the latter being indorsed as in the

form of return given in the Appendix, post.

A short return, such as of obedience, &c., may be

made on the back of the writ itself (s).

When made by anybody other than a corporation ag-

gregate, it should be signed with the name or names of

the person or persons -fa making it; but a re-
[ -^t 409]

turn not so signed but indorsed,
" the answer of A. B.,

&c.," was in one case held sufficient (/).

The return of a corporation aggregate is most ap-

propriately made under its common seal; but this is

not necessary (u).
In former days the Court sometimes required a re-

turn on oath (x).
If the writ is returnable in Court, the writ and re-

Filing
turn are to be filed in the Crown Office. If the writ is return,

returnable before a judge, it is to be tiled after the deci-

sion of the judge thereon, with the return and any
order made thereon, or a copy of such order (y). It is

filed, when left at the Crown Office, by the proper officer.

It must be filed within the time limited in the writ,

unless an extension of such time is obtained.

It is irregular to file a return after the death of the

person who makes it (z); but this does not apply to

the death of the person to whom the writ is directed,
where another person is allowed to make the return (a).

After filing it cannot be amended or altered without

leave of the Court (6).
The Court has ordered a return improperly filed to Taking

be taken off the file, e.g., where filed after the death of return off the

the person who made it (c).

But the validity of a return or the truth of its con-

tents will not be determined in this summary way (d).
If the writ be not returned according to the exigency Compelling

thereof, the prosecutor may obtain an order of course (e)
return,

(s) In R. v. Birmingham, &c., Railway Co., 1 E. & Bl. 294,

Coleridge, J., said: "Mr. Corner, of the Crown Office, tells us

that returns are frequently made on copies."

(0 R. v. St. John's College, Skin. 368; R. v. Oxford, Palm. 451.

(it) Powell 'v. Price, Comb. 41
;
R. v. St. John's College, id.

279; case of Thetford, 1 Salk. 192; R. v. Exeter, 12 Mod. 126.

Contra. Morgan v. Carmarthen, 3 Keb. 350.

(x) See for example, Jay's case, 1 Vent. 303; per Hale, C.J.,

Manaton's case, Sir T. Ray. 365.

(y) C. O. R. 233. (z) See R. v. Holmes, Burr. 1641.

(a) 0. O. R. 74.

(b) London v. Estwick, Styles, 33, 35; R. r. Holmes, 3 Burr.

1644.

(c) R. v. Holmes, 3 Burr. 1641.

(d) See R. v. Payn, 6 A. & E. 403.

(e) C. O. R. 252 (f).
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at the Crown Office to return it, which order shall re-

quire the return to be made within four days next after

service of the order, if served in London or Middlesex,
and within eight days in all other cases (/).

Should this order be disobeyed, an application may
be made for an attachment, on affidavit of service of

the order and non-compliance therewith (gr).

[ -jf 410] ^ The application for an attachment for

contempt is by motion for an order nisi; and the order

nisi must be personally served (h).
Such an application, it seems, may be made without

an order having been obtained or served to return the

writ, on proof of personal service of the writ (i).

Should an officer, upon disallowance of one return,
make a second bad one, the Court in former times

would have granted an attachment (A;); also where the

return was of a frivolous kind made to avoid the justice
of the Court (Z). An attachment would probably now
be granted only where the return was intended to be of

a contemptuous character.

Quashing. If the return, taken as a whole, did not supply a jus-
tification for disobedience to the mandatory clause of

the alternative writ, it might, according to the old

practice, be quashed on motion, on the ground of in-

sufficiency (m).
The return might also be quashed on the ground of

the inconsistency or repugnancy of the causes re-

(/) Id. 233.

(g) Where the writ was served personally, personal service of
the rule was not required ;

but where the writ was not person-

ally served, the Court, before granting an attachment, required
personal service of the rule (1 Gude's C. P. 184; Corner's C. P.

227, 228.

(h) C. O. E. 261.

(t) 1 Gude's C. P. 184, 185. As to the old practice, see per
curiam, E. v. Thetford, 6 Mod. 25; R. v. Rye, 2 Burr. 798.

(k) See per Holt, C.J., Anon., 12 Mod. 410.

(I) R. v. Robinson, 8 Mod. 336. In 1 Keb. 101, the case of a

bishop of Durham is referred to, who was fined 2000 for not re-

turning a mandamus. And a mayor was fined 5, besides hav-

ing an attachment granted against him, for a similar cause (R. r.

Oxford, Latch. 229).

(m) See R. r. St. Andrew's, Holborn, 10 A. & E. 736; R. r.

Oundle, 1 A. & E. 283; R. v. Market Street, Manchester, 4 B. &
Ad. 333. note (a); R. v. March, 2 Burr. 999; R. v. Wix, 2 B. &
Ad. 197. Per Lord Denman, R. r. St. Katharine's Dock, 4 B.' &
Ad. 363. The Court sometimes granted an attachment for mak-
ing a frivolous return to a mandamus (R. v. Robinson, 8 Mod.
336. See R. v. Payn, 6 A. & E. 405), or a shuffling return (R. .

Dorchester, cited 1 Barn. 82). An officer was also liable to be

, amerced for a bad return (per Holt, C.J., Anon., 12 Mod. 410;
see R. v. Raines, 2 Salk. 233.
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turned, e.g., that a person was elected alderman, but
not having received the sacrament within a year he was
refused admission by the mayor and aldermen, &c.,

and, at the end of the return, quod non fuit electus
(ri);

or where the return (1) alleged as cause of amotion of
a burgess that he did ^ not attend at the [ ^ 41 1 1
sessions according to his duty, and (2) alleged matter

proving that he had never been elected, so that he had
no right to attend (o); or where a return by a corpo-
ration denied that there was a valid meeting of the

corporation on the day in question, and at the same
time set forth various acts done at it on which the cor-

poration relied as legal and valid acts (p}.
But an inconsistency, where the matter was merely

surplusage, was regarded as immaterial (q).
A return justifying an amotion on the grounds (1)

that the prosecutor was not duly elected (r); (2) that

there was a custom to remove at pleasure, and that he
was removed pursuant to such custom, was held not to

be inconsistent or repugnant.
" There is no repug-

nancy," said Lord Mansfield,
"
in saying that he was

not duly elected, but that being in fact elected, they
had, according to an ancient custom, removed him from
the office

"
(a).

And the Court might quash parts of the return, and
leave the prosecutor to plead to the rest (t).
A return was never quashed because filed too late;

being once on the file, it stood (u).
On shewing cause against a rule to quash his return,

the defendant might urge any objection shewing that

the writ ought never to have issued (x).
On the return being quashed, a peremptory manda-

mus generally issued; but this was not always the

case (y).

() R. v. Norwich, Ld. Ray. 1244. Cf. R. v. Buckingham, 10
Mod. 173.

(o) R. v. Pomfret, 10 Mod. 108.

(p) R. v. Mayor of York, 5 T. R. 66, 74.

(q) Lord Hawley's case, 1 Vent. 144.

(r)
Cf. R. v. Old Hall, 10 A. & E. 248.

() R. v. Taunton, St. James, 1 Cowp. 413.

(t) See R. v. Cambridge, 2 T. R. 456, 461, 462. Cf. per Lord

Denman, R. v. North Midland Railway Co., 11 A. & E. 955,
note (c).

() Per Lord Denman, R. v. Kendall, 1 Q. B. 374.

(x) Seeder Parke, J., R. 7-. St. Katharine's Dock Co., 4 B. &
Ad. 363 per Abbott, C.J., R. r. Margate Pier Co., 3 B. & Aid.

223, 224. It was not ueceseary to serve the order absolute to

quash; it was drawn up and entered at the Crown Office.

(y) See per curiam, R. v. Raines, 3 Salk. 233. Cf. R. v. Grif-

fiths, 5 B. & Aid. 731, and R. v. Mayor of London, 2 T. R. 177.
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demurrer.

Present pro-
cedure.

Amending.

Objection by All the instances above cited of quashing a return

were before the statute 6 & 7 Viet. c. 67. By sect. 1

of that Act it was provided that wherever the prosecu-

[ ^ 412 ] tor wished or intended to object to -fa the

validity of a return, he should do so by way of demur-
rer to the writ, in such and the like manner as was

practised and used respectively in personal actions.

Previously to this enactment objection to the validity
of the writ could not have been taken by demurrer;
and the object of the Act, as stated in the preamble,
was to substitute for the existing procedure, by which
the legal sufficiency of returns was determined, another

procedure on which error could be brought (z).
The procedure by demurrer has in turn been abol-

ished (a); and objection to the sufficiency of the re-

turn is now to be taken by the prosecutor's reply.
Vide post, p. 416.

Leave to amend an insufficient return was sometimes

given after motion to quash (6).
Amendments of clerical mistakes and, generally,

amendments "
tending to the furtherance of justice

"

have long been freely permitted (c).

The Court would not, however, at the instance of the

prosecutor compel the defendant to amend his re-

turn (d).
See now the large powers of amending given by r.

12, Order xxvm., of the Supreme Court Bules and Or-

ders (e).

(z) Corner, C. O.. Pr. 230 (1st ed.), is of opinion that the

power of the Court to quash a return was not taken away by the
Act.

() Order XXV., rr. 1 and 2, C. O. E. 136. See next Chapter.

(b)
See R. v. London Dock Co., 5 A. & E. 163, note (a).

(c) R. v. Chichester, 1 Show. 273; R. v. Lyme Regis, 1 Dong.
136, 137 (see note 4); R. v. Marriott, 1 D. & R. 166; R. r. Bris-

tol, 1 Show. 288; cf. R. v. Grampond. 7 T. R. 699.

(d) R. v. Marriott, ubi supra.

(e) C. O. R. 299.
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PREVIOUSLY to the statute 9 Anne, c. 20, s. 2, applicable Practice

to Municipal offices only, extended to all other cases by previous to 9

1 Wm. 4, c. 21, s. 3, the prosecutor was not allowed to Anne
i
c - 20-

traverse, by pleading, the truth of the return. His only
remedy was an action on the case (or, where the right
involved was not a private but a public one, a Criminal

Information) for the false return; and this he was not

permitted to bring before the sufficiency in law of the

return had been first determined.

These statutes not only enabled the prosecutor to Under 9

plead to, or traverse, all or any of the material facts Anne, c. 20,

alleged in the return, but also allowed the person or
^
n<

^

persons making the return to reply, take issue, or demur '
c'

to the prosecutor's pleas ;
and the proceedings were

otherwise assimilated to those in an action.

If the prosecutor succeeded in his action for a false
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[ ^ 414 ] return, or -fa on the pleadings substituted

for it by 9 Anne, c. 20, s. 2, and 1 Wm. 4, c. 21, s. 3

(repealed by 46 & 47 Viet. c. 49, s. 3), he was entitled

to a peremptory mandamus; but, in order to obtain it,

he had to apply to the Court on motion, supported by
affidavits stating the facts of the case. The motion was
for a rule nisi for a peremptory mandamus, against
which cause might be shewn; and the peremptory writ

was granted only after the mle had been made absolute.

Two exceptions were introduced by 6 & 7 Viet. c. 67, ss.

1 and 2, viz. (1) where the Court overruled a demurrer
to a return, it might by its judgment award that a per-

emptory mandamus should issue; and (2) in case a

writ of error was brought, the Court of Error might
also by its judgment award that a peremptory writ

should issue.

New This cumbrous procedure has now given way to one
procedure. simpler and more expeditious, by which the prosectitor,

whenever he obtains judgment on an issue of law or

fact going to the root of the return, may by the judg-
ment obtain forthwith the issue of a peremptory man-
damus. Vide post, p. 416.

By No. 136 of the new Crown Office Rules, when any
return is made to the first writ of mandamus, the ap-

plicant may plead to the return within such time and
in like manner as if the return were a statement of de-

fence delivered in an action; and, subject to these rules,

this pleading and all subsequent proceedings, including

pleadings, trial, judgment and execution, shall proceed
and may be had and taken as if in an action.

But, as already stated, the Court or a judge may, if

they or he shall think fit, order that any writ of man-
damus shall be peremptory in the first instance (a).

Discretionary
The Court retains to the last its discretionary power

refusal. of refusing the peremptory writ, even in cases where
the prosecutor succeeds in his traverses of the return,
or the return itself is held bad: e.g., where the manda-
mus was to restore, and immediately after restoration

the applicant might again be removed (6); or where it

appears from the return that, from any other cause, he

ought not to be restored (c).

[^f 415] *j{ The opinion of Blackburn, J., given in

1863 (d), was opposed to this.
"
Though on the rule,"

he remarked,
" the Court may refuse to grant a man-

(o) C. O. R. 69. See R. v. Fox, 2 Q. B. 246.

(6) R. v. Griffiths, 5 B. & Aid. 731.

(c) See per curiam, R. v. Raines, 3 Salk. 233, (12).

(d) R. v. Saddler's Co., 10 H. L. Cas. 423, 424.
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damns, if upon the whole the judges think it clear that

no good end could be obtained, because at that stage
of the proceedings the Court can exercise discretion,

and has the means of ascertaining all the facts which
should guide it in the exercise of its discretion; yet
when the writ has issued, the peremptory writ ought
to be granted or refused according to what appears to

be the legal right on the record; for then the Court
must give a judgment on which error may be brought,
and therefore must proceed on those grounds which

may be brought into the Court in error;" and he pointed
out that there was no means of bringing to the knowl-

edge of the Court in error those collateral matters which

might shew whether it was or was not discreet to issue

the writ. For these reasons he was of
, opinion that

"
judgment ought to be given in any case of mandamus

according to what appears on the record to be the legal

right, and not according to discretion."

But cessante ratione, cessat ipsa lex: for the Court of

Error existing at the time this opinion was delivered

is now substituted a Court of Appeal, which rehears the

whole case, on notice of motion in a summary way,
with full discretionary power to receive further evi-

dence (e).

Where there was a mistake in the peremptory writ, New writ,

the Court permitted a new one to issue (/)
As to the pleadings subsequent to return, the time pleadings,

for delivering them, &c., see the rules set forth ante, subsequent

pp. 181-184, when dealing with quo warranto; all of to retura -

which apply to the case of mandamus also (g).

Under the old system of pleading in mandamus, the

prosecutor met the defendant's return by a plea, to

which the defendant might reply, the prosecutor re-

joining, &c.
;
the nomencluture of the pleadings being

thus the reverse of that in ordinary actions. Now, as

the return is treated as a statement of defence (/t),
the

prosecutor will meet it with a reply, to which the re-

spondent may rejoin, &c.
;
so that the names of the

pleadings are the same as those in an action.

^ Where the return to the alternative writ [ ^ 416]
was one of unconditional compliance, it was argued, on
the construction of Order LIII., r. 9, of the Supreme
Court Eules, 1883, that the prosecutor could not tra-

verse the return by pleading, and that his only remedy
was by action for the false return; but it was held, by

e] Order LVIII., rr. 1, 4.

/) R. v. Lyme Regis, 20 Geo. 3, referred to 1 Gude, C. P. 191.

g) C. O. R. 293. (A) Id. 136.
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Where no
issue of fact,
but only a

point of law.

Where the
issue is of
fact.

Delay.

Non-com-

pliance.

Amendment.

Interpleader.

Special case.

a Divisional Court and the Court of Appeal, that the

prosecutor could plead to such a return, denying its

truth (t).

Rule 136 of the new Crown Office Rules expressly

applies to all returns to the first writ of mandamus.
As all pleadings and proceedings subsequent to the

return are to be as in an action (A;), a demurrer is no

longer allowed (I).

Any point of law may be raised in the reply to the

return (ra); and by consent of the parties or by order

of the Court or judge it may be set down for hearing
and disposed of (n).
Where a point of law is raised in answer to a return

or any other pleading in mandamus, and there is no is-

sue of fact to be decided, the Court shall, on the argu-
ment of the point of law, give judgment for the success-

ful party, without any motion for judgment beincr made
or required (o).

Where judgment is so obtained the applicant shall

be entitled forthwith to a peremptory writ of man-
damus to enforce the command contained in the origi-
nal writ; and the judgment shall direct that a peremp-
tory writ do issue (p).

Where the issue joined is one of fact, and the prose-
cutor obtains judgment, he is also entitled forthwith to

a peremptory writ; and the judgment shall direct that

it do issue (q).
Where the prosecutor, after return made, unreason- -

ably delayed taking any further step, the Court made
absolute a rule to pay the costs of opposing the issue

of the writ unless, within a given time, the prosecutor

proceeded to traverse or impeach the return (r).
The rules set forth, ante, p. 74, as to the effects of

non-compliance, are applicable to the case of mandam-
us (s).
As to the powers of amendment which the Court now

[^417] possesses, ^ vide ante, pp. 182-184; all the

rules there set forth being applicable in the case of

mandamus (t).

Whenever a proceeding by interpleader would be

proper, the provisions of Order LVII. of the Supreme
Court Rules, 1883, are to apply (M).

These rules enable the Court or a judge, where the

-
(i) R. v. Pirehill North, L. R. 13 Q. B. D. 696, 14 Q. B. D. 13.

(k) Id. 136. (?) Order XXV., r. 1. (m] Id., r. 2. (n) Id.

(o) C. O. R. 70. (p) Id. 71. (q) Id. 71, 136.

(r) R. v. Dartmouth, 2 Dowl. N. S. 980.

() C, O. R. 303. (t) C. O. R. 299. (M) Id. 75.
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question is one of law, to order that a special case be
stated for the opinion of the Court (x).
As to special cases generally, vide ante, p. 84 (y).
The rules also empower the Court or a judge to direct Directing an

the trial of an issue of fact (z).
issue.

As to the settlement of issues where they are not Settlement of

sufficiently denned, see Order xxxui., r. 1.

As to admissions of fact and judgment thereupon, see Admissions.

Order xxxii., rr. 4 and 5.

All subsequent proceedings up to and including trial, Notice of

judgment, and execution, are to be the same as in an *"**! &c -

action (a). See the rules set forth ante, pp. 189 et seq.,

all of which (substituting "prosecutor" for "relator")
are applicable to mandamus.
As to notices to admit and produce, and as to dis- Notice to

covery, inspection and interrogatories, vide ante, pp.-
admit, &c.

191 et seq.

Copies of the mandamus and return, and traverse Obtaining
or other pleadings thereupon shall, when required, be copies ot

made at the Crown Office and delivered to the respec-
P10666^^-

tive parties or other parties requiring the same on pay-
ment of the proper charges (6),
As to the various modes of trial, the obtaining a trial Trial,

at bar, making up the record, the jury process, &c., vide

ante, pp. 79 et seq.

The verdict may cure a defective statement of a valid Verdict,

claim in the writ (c).

By statutes 9 Anne, c. 20, ss. 2, 3, and 1 Wm. 4, c. Damages.

21, s. 3 (which allowed the return to be traversed), in

case of a verdict for the prosecutor, or judgment given
for him on demurrer, or by nil dicit, ^ or for [ -jf 418 ]

want of replication or other pleading, he might recover

his damages and costs in such manner as he might have
done in an action on the case for a false return; and in

case any damages should be so recovered against any
person or persons making the return, such person or

persons should not be liable to be sued in any other

action or suit for the making of such return. Both of

these enactments are repealed by 46 & 47 Viet. c. 49, s.

3; but it has been held that the procedure under them
is preserved by Order LXXIT., r. 2, and Order LXVIII., r. 1,

(x) Order LVII., r. 9.

(;/) For examples of special cases, see R. v. London Dock, 5 A.
& E. 163; R. v. Stafford, 7 East, 521.

(z) Order LVII., r. 7. For an example under the old practice,"
see R. v. Rye, Burr. 798.

(a)
C. O. R. 136.

(6) Id. 138. See Appendix, post, pp. 615 et seq.

(c) See Delamere v. R., L. R. 2 E. & I. App. 419.



432 MANDAMUS.

of the Supreme Court Rules, 1883, in all cases where
no other procedure is substituted for it (d).
The method provided . by these repealed statutes for

enabling the prosecutor to obtain damages and costs

being thus preserved, it is not necessary to bring an
action for a false return, according to the old common
law method of proceeding.

It was contended in one case (e) that the damages
and costs were recoverable finder these statutes only
where the prosecutor might have recovered damages in

respect of a particular injury in an action on the case

for a false return; and that they were not recoverable

in cases where no private but only a public right was

concerned, and where, consequently, the remedy before

the statutes was not by action but by criminal informa-
tion. But the Court (of Queen's Bench, affirmed by
the Exchequer Chamber) held that a successful prose-
cutor was entitled to his damages and costs in all cases,
whether an action for a false return on the ground of a

particular injury sustained by him would lie or not.

Where no injury to a private right has been done,
the damages can of course, be only nominal ; and where
the jury in such a case omitted to find damages, the

judge who tried the cause was held entitled to order,
from his recollection, the verdict to be entered on the

postea for nominal damages (/).
Without damages, according to Lord Denman (g),

there could be no costs.

Si"Tiingjudg- As to the mode of entering judgment, vide ante, pp.
ment.

'

199,200.
New trial. A new trial may be moved for as in an action. For

the procedure, vide ante, pp. 88, 89 (/t).

Effect of
[ ^ 419] ^ The new Crown Office Rules have no pro-

death of vision relating to the death of the prosecutor ; though
tor'

they deal (*) with the case of the respondent dying,
where he claims no right or interest in the subject-mat-

ter, or where his functions are merely ministerial.

The Irish Court of Queen's Bench held that they
had no power to grant the personal representative of

the deceased prosecutor liberty to continue the man-
damus proceedings (j) ; but this was in 1855.

(d) See E. v. Pirehill, L. E. 14 Q. B. D. 20.

(e) E. v. Fall, 1 Q. B. 636.

(/) Id. A verdict for the Crown without damages was held

by the House of Lords to be a nullity: Kynaston r. Shrewsbury,
2'Str. 1051. (g~) E. v. Fall, ubi supra.

(h) For an example see E. a. Manchester, 9 Q. B. 464.

(t)
C. O. E.

(j) E. . Waterford, &c., Eailway Co., 4 Ir. C. L. E. N. S. 249.
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Of necessity, the proceedings must in many cases

abate by reason of the death of the prosecutor ;
as

where a mandamus is asked to compel his election, ad-

mission, or restoration to an office. But where the right

sought to be enforced is not of this purely personal
kind, there is no reason why the death of the prosecu-
tor should cause an abatement

; e.g., in the case of a

claim to compensation for lands compulsorily taken.

And as all the proceedings subsequent to return are now
to be as in an action (&), the provisions of r. 1 of Order
xvii. of the Supreme Court Rules, 1883, are applicable
in all cases where the duty sought to be enforced is one
which the respondent owes also to the prosecutor's rep-
resentative or successor.

The costs of and incident to all proceedings are now c
,

in the discretion of the Court or judge ; provided that

where any matter or issue is tried with a jury, the costs

shall follow the event, unless the judge by whom it is

tried, or the Court, shall for good cause otherwise

order (I).

As to the costs of proceedings in the name of a per-
son whose functions are merel) ministerial, see No. 73
of the new Crown Office Rules, and ante, p. 407.

And, generally, on the subject of costs, see the rules

set out in the Appendix, post, all of which are applicable
to the case of mandamus.

Every application for the costs of a mandamus shall, When and

unless the Court or a judge shall otherwise order, be made n
.

ow applica-

before the fifth day of the sittings next after that in

which the right to make such application accrued, and
shall be upon notice of motion to be served eight days
before the day named therein for moving (m).

jf The party moving must leave, at the
[ ^ 420]

Crown Office Department, a notice for the production
in Court of all the affidavits filed in support of and in

opposition to the original order (n).

Proceedings in error, as well as bills of exceptions, Error,

have been abolished
;
and an appeal to the Court of

Appeal, by notice of motion in a summary way substi- .

tuted (o) ;
no petition, case, or formal proceeding other

(k) C. O. R. 136. (0 Order LXV., r. 1; Order LXVIII., r. 2.

(m] C. O. R. 77. A Bcgula Generate of Trinity Term, 1867,
ordered that application for the costs of a mandamus should be
made within two terms of the obeying of a writ (7 B. &. S. 399).
The following cases dealt with the question of costs : R. v. Allen,
L. R. 8 Q. B. 76; Ludlow Union v. Birmingham Union, 31 L. T.

N. S. 587. (n) C. O. R. 78.

(o) Order LVIII., r. 1. Error was held to be a supersedes to a

peremptory mandamus : Ruding v. Newel, 2 Str. 983.

28 INFORMATION.
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than such notice of motion being henceforth neces-

sary.

Appeal. All the rules of Order LVIII. of the Supreme Court
Rules and Orders, 1883, apply to mandamus (p). See
these various rules set forth, ante, pp. 210212.

Protection to No action or proceeding shall be commenced or pros-
persons obey- ecuted against any person in respect of anything done
ing writ.

jn obedience to a writ of mandamus issued by the Su-

preme Court or any judge thereof .(g).

Action lor The old common law procedure by action on the
false return, case (r) for a false return referred to ante, p. 413, has

not been abolished, and may still be had recourse to (s) ;

though the changes introduced by 9 Anne, c. 20, en-

larged by 1 Wm. 4, c. 21, and continued by Crown
Office Rule 134, will probably render it obsolete.

As a return might be quashed if bad in law, or if

merely frivolous, the action has been held maintainable

only in respect of a return which had been held good in

law (t).

An action would lie for a return true in words but
false in substance (u).

If the prosecutor obtained judgment in the action,
he was entitled (on motion to the Court for the pur-

pose) to a peremptory mandamus, if the action bad

[*^421] been brought in the Queen's Bench, but -^ not

if brought in any other Court (x). On reversal, how-

ever, of its own judgment for the defendant (by the

Exchequer Chamber cr House of Lords), the Court

granted a peremptory mandamus (y).
All who joined in the mandamus might join in the

action for a false return (z); and the action, being one
of tort, might be brought against any of the persons
who made the return, without joining the others (a).

(p) C. O. R. 216. (q) Id. 72.

(r) See for examples Crawford v. Powell, 2 Burr. 1013; Rich v.

Pilkington, Carth. 171; Butler v. Palmer, 1 Salk. 190; Enfield

v. Hills, Sir T. Jones, 116; Vaughan v. Lewis, Carth. 277; Soane
v. Ireland, 10 East, 250; Freeman v. Phillips, 4 M. & S. 486;

Nightingale v. Marshall, 2 B. & C. 313; Faulkner v, Elger, 6 D.
& R. 517.

(s) See the judgments in R. v. Pirehill North, L. R. 14 Q. B.

D. 17-21.

(0 Com. Dig. Mandamus (D. 6); Enfield v. Hills, 2 Lev. 236.

() Braithwaite's case, cited'l Dough. 159.

(X) See per Holt, C. J., R. v. Green, Skin. 670; Anon
,
2 Salk. 428.

(y) Foot v. Prowse, 2 Str. 697.

(z) See Green and Others v. Pope, Lord Ray. 125
; Anon., 3

Salk. 202
;

cf. R. v. Andover, 12 Mod. 332; Butler r. Rews, id.

349, 371.

(a) Rich v. Pilkington, Carth. 171; cf. the fifth ruling in R. .

Chapman, 6 Mod. 152.
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It was confined to cases of private right, the remedy in

cases of a public right being a criminal information (6).
The action was local and must have been laid, at the

election of the plaintiff, in the county where the return

was made, or in the county where the Court in which it

was recorded sat (c). But local venue for the trial of

any action is now abolished, except where otherwise pro-
vided by statute (d).

Production of the writ and return filed in the Crown
Office was held sufficient proof of the return having
been made by the defendant (e). And, where the ac-

tion was brought in any other Court than the Queen's
Bench, the propriety of issuing the mandamus was not

allowed to be questioned in the action ( / ).

Where a public right only was involved, and conse-
crim jnai

quently no action could be brought for individual in- information

jury sustained by the prowecutor, the only common law for false

method of proving the return false, and thereby entitling
return,

the prosecutor to a peremptory mandamus, was a crim-

inal information against the person or persons who made
the false return (g).

*j{ After verdict for the Crown, a fine was
[ -fa 422]

imposed en the defendant, and a peremptory mandamus
was obtainable on motion.

The information was granted against particular per-

sons, even where the return was under the common seal

of a corporation (h).
Since the decision in R. v. Fall (i) in 1841, that the

statute 1 Wm. 4, c. 21, had in effect done away with the

distinction between matter of public interest and mat-
ter of individual damage, so far as regards the remedy

(b) Seej?<r Lord Hardwicke, E. v. Spotland, Cas. t. Hard. 184;
R. v. Fall, 1 Q. B. 636.

(c) Lord v. Francis, 12 Mod. 408; Anon., 12 Mod. 515.

(o)
Order XXXvi.

,
r. 1

,
of the Supreme Court Rules and Orders.

(e) See R. v. Chapman, 6 Mod. 152.

(/) Green and Others v. Pope, Lord Ray. 125, 126. See and

distinguish Clarke v. Leicestershire, &c., Canal Co., 6 Q. B. HI~,

!><i:>. See also R. v. Margate Pier Co., 3 B. & Aid. 220, and R. r.

Ledgard, 1 Q. B. 616.

(//)

" Here there cannot be an action for a false return, because
no one is particularly interested; so there is no remedy but an

information, and there being a direct contrariety in the affidavits,

it ia the course of the Court to grant an information to try the

fart." Per Lord Hardwicke, R. v. Spotland, Cas. t. Haul. 18

(h) See case, of the Surgeons' Co., 1 Salk. 374; and for exam-

ples of informations against mayors, R. v. Chapman. <> Mod. 152;

U. r. Abingdon, 12 Mod. 308; Anon., Lofft, 185; and against jus-

tices, R. v. Pettiword, 4 Burr. 2452; cf. R. v. Lancashire, 1 D. &
R. 485; R. v. Corbett, Sayer, 267.

(t) 1 Q. B. 636; ante, p. 418.
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by mandamus (fc), prosecutors have been able to traverse

the truth of the return in cases relating to public as

well as to private rights ;
and the remedy by informa-

tion has become unnecessary.
The peremptory writ is in the same form as the alter-

native writ first granted, with the omission of the words
" or that you shew us cause to the contrary thereof."

Like the alternative writ, it is issued at the Crown
Office Department of the Central office (T).

It is to be prepared by the solicitor or party suing it

out, and to be written or printed on parchment ; and,
before being sealed, it must be indorsed with the name
and address of such solicitor or party, and if sued out

by the solicitor as agent, with the name and address of

the principal solicitor also
;
and it is to be entered at

the Crown Office in a book to be kept for the pur-

pose (m).
It must also bear date on the day on which it is is-

sued, and be tested at the Koyal Courts of Justice, Lon-

don, in the name of the Lord Chief Justice of Eng-
land (n).

Peremptory The peremptory writ should not differ from the alter-

maudamus. native writ in any material particular. The Court has
in days of greater strictness refused to grant a peremp-
tory writ in a form at all different from that of the al-

[ ^-423] ternative writ
; saying that the writ ^-must

be enforced in the terms in which it first issued, or not

at all (o).
Service. It is issued and served in the same manner

as the alternative writ (p).
Return. The only permissible return to the peremp-

tory writ is one of obedience. The Court will not even
allow a return stating an attempt to comply with the

writ and the causes of failure (q).

An order of course to return the writ may be drawn

up at the Crown Office without motion for the same (r).

Quashing or The Court may quash the peremptory writ if con-

setting aside vinced, on any ground, that it ought not to have issued;
peremptory e g ?

jf j^ appears that the defendant has no power to

do that which the mandamus requires him to do (s).

And the Court has allowed the validity of the peremp-

(k) See per Lord Denman, C J.. 1 Q. B. 649.

(I) C. O. R. 229. (m) Id. 230. (n) Id. 231.

(o) See the judgments in R. r. St. Pancras, 3 A. & E. 542, 543;
R. v. London, 13 Q. B. 1, 41 (per Parke, B.), it is different as to

the rule, id.
;
R. v. Leicester, 7 D. & R. 373.

(p) Vide ante, p. 380.

(q) R. v. Poole, 1 Q. B. 616. (r) C. O. R. 252, (f).

(s) See In the matter of Long, 14 L. J. Q. B. 146.
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tory writ to be questioned, even on an application for

an attachment for not obeying it (i).

If, after judgment for the Crown, the defendants

voluntarily perform the duty sought to be enforced, the
issue of a peremptory writ is unnecessary, a mere waste
of time and expenses; and the Court will quash it on
motion (u).

A. peremptory writ has also been set aside where it

issued whilst cross rules, as to how the verdict should
be entered, yet remained to be argued (x).
The peremptory writ will not, however, be denied

merely on the ground that the defendants are no longer
occupants of the office which would enable them to

obey it, when they might have obeyed the first writ

whilst in office (y). "Though it may be a very good
reason for not proceeding against them for disobedi-

ence, that they are now out of office, it is no reason

why the writ should not go so as to entitle the prose-
cutor to his costs

"
(z).

jf Execution is to proceed as in an ac-
[ -^ 424 ]

Execution,

tion (a).
See the various rules as to execution set forth ante,

pp. 214-220.

The judgment may be enforced by writ of attach-

ment or by committal (6).
Attachment. A writ of attachment cannot be issued

without the leave of the Court or a judge. It must be

applied for on notice to the party against whom the

attachment is to be issued (c), who is thus entitled to

shew cause in the first instance (d).
The application should be supported by an affidavit

of service of the peremptory writ.

On the application for an attachment, objection may
be taken to the validity of the peremptory manda-
mus (e).

(0 R. D. Poole, 1 Q. B. 616; 1 G. & D. 728.

(u) R. v. Saddlers' Co., 4 B. & S. 570; 32 L. J. Q. B. 337; R.
v. King's Lynn, Glide's C. P. 192.

(a;) ii. D. Baldwin, 8 A. & E. 947.

(y) R. v. Allen, L. R. 8 Q. B. 69; 42 L. J. Q. B. 37.

(z) Per Blackburn, J., L. R. 8 Q. B. 76.

(a) C. O. R. 136.

(it)
Order XLII., r. 7, C. O. R. 217.

(c) Order XLIV., r. 2, C. O. R. 217.

(d) The old practice was to move for a rnle nisi for an attach-

ment, on affidavits of service of the peremptory mandamus.
Cause was subsequently shewn against the rule, which was dis-

charged or made absolute in the ordinary way. See 1 Gude's C.
P. p. 185.

(<) See R. v. Poole, 1 G. & D. 728; 1 Q. B. 616.
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Sequestration. Any judgment or order against a

corporation wilfully disobeyed, may also, by leave of

the Court or a judge, be enforced by sequestration

against the corporate property, or by attachment

against the directors or other officers thereof, or by writ

of sequestration against their property (/).

Prcecipe. As to the necessity of filing a prcecipe be-

fore issuing any writ of execution, the mode of doing
so, and the manner of endorsing it, vide ante, p. 215.

As to the mode of issuing, preparing, sealing, and

testing writs, vide ante, pp. 215, 216.

The Court or a judge, besides or instead of proceed-

ing against the disobedient party for contempt, may
direct that the act required to be done may be done, so

far as practicable, by the party by whom the judgment
or order has been obtained, or some other person, ap-

pointed by the Court or judge, at the cost of the dieo-

bedient party, and, upon the act being done, the ex-

penses incurred may be ascertained in such manner ae

the Court or a judge may direct, and execution may
issue for the amount so ascertained and costs (g).

Against [ ^ 425] ^ The general rule is that all those to whom
whom attach- the writ is directed are liable to attachment for disobe-
dient issues, dience to it; but there is an exception in the case of a

corporation: an attachment will not be granted against
the whole body, but only against those individual mem-
bers of it who refuse to execute the writ (h).
A writ has been directed to the inhabitants of a par-

ish generally; and those inhabitants on whom it should
be served would be liable to punishment for disobe-

dience (i).

An attachment was, in one case (k), granted against
the two bailiffs of a borough, though one of them was
desirous of obeying the writ, biit was unable to do so

owing to the action of the other; the reason being that

they were both to be considered as one officer (I).

(/) Order XLII., r. 31.

(g) Order XLII., r. 30, C. O. E. 217.

(h) E. v. Poole, 1 Q. B. 616; 1 G. & D. 728. "Where a man-
damus is directed to a corporation to do a corporate act and no
return is made, the attachment is granted only against those par-
ticular persons who refuse to pay obedience to the mandamus

;

but where it is directed to several persons in their natural ca-

pacity, the attachment for disobedience must issue against all,

though when they are before the Court the punishment will be

proportioned to their offence." E. r. Salop. Buller's N. P. 201,
cited 1 Gude, C. P. 189.

(/) Per Lord Tenterden. C..T., E. r. Wix, 2 B. & Ad. 203.

(fc) Case of Bridgnorth. 2 Str. 808.

(0 S. c. 1 Barn. 53.
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"As all external jurisdiction, whether ecclesiastical or
object of the

civil, is derived from the Crown, and the administration jurisdiction,

of justice is committed to a great variety of courts,
hence it hath been the care of the Crown that these

courts keep within the limits and bounds of their sev-

eral jurisdictions prescribed them by the laws and stat-

utes of the realm. And for this purpose the writ of

prohibition was framed" (a).
A prohibition, according to Blackstone (6), is a writ

.... directed to the judge and parties of a suit in any
inferior court, commanding them to cease from the

prosecution thereof; upon a suggestion that either the

cause originally, or some collateral matter arising there-

in, does not belong to that jurisdiction, but to the cog-
nizance of some other court.

Though the writ issued most frequently (and, accord- Whence t la-

ing to Blackstone, properly only) out of the Court of

Queen's Bench, it might also issue out of the Court of

Chancery, the Court of Common -^ Pleas, or [ ^ 427]

(a) Bac. Abr., tit. Proh. "All lawful jurisdiction is derived
from and must be traced to the royal authority. Any exercise,
however fitting it may appear, of jurisdiction not so authorized,
is an usurpation of the prerogative, and a resort to force unwar-
ranted by law." Per Willes, J., Mayor, &c., of London v. Cox,
L. R. 2 E. & I. App. 254.

(b) 3Com. 112.
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the Court of Exchequer (c); but, whenever issued out
of the Court of Chancery, it was either not returnable

at all, or returnable only in the Queen's Bench or Com-
mon Pleas (d).

In former times it could be obtained from a Court of

Common Law only in term time, whereas the Court of

Chancery could grant a prohibition in vacation as well

as in term time (e). Lord Redesdale, in the Irish

Court of Chancery (/), refused to entertain an appli-
cation for a prohibition in term time, when the Com-
mon Law Courts were open, saying that Lord Thurlow
had also refused to do so (g).
The Petty Bag Act of 12 & 13 Viet. c. 109, s. 48,

gave the control of the writ, when issued oat of Chan-

cery, to the Courts of Common Law (h).

To what In the opinion of Lord Coke, there was no court
Courts. which might not be restrained by prohibition. "We

here in this court," said he, in one case (i) "may pro-
hibit any court whatsoever, if they transgress and ex-

ceed their jurisdiction. And there is not any court in

Westminster Hall but may be by us here prohibited, if

they exceed their jurisdictions; and all this is clear and
without any question."

This view of the matter appears to have lasted some

time, though I can find no reported case in which a

prohibition was actually granted by the Queen's Bench
to any of the courts of common law at Westmin-
ster (fc), or to the Court of Chancery (Z).

(c) It is said in 2 Roll. Ahr. 318, that the courts of law in

Chester might grant a prohibition to the spiritual court there
;

and in Com. Dig. Prohib. 3, it is said that the Court of Great
Sessions in Wales might do the same, referring to Winn's case,
1 Sid. 92, where the reporter adds a quaere.

(d) According to Coke (4 Inst. 81), it was not returnable; but
if not obeyed the Court of Chancery granted an attachment re-

turnable in B. R. or C. P. In Bacon's Abr. tit. Prohibition (A)
it is said to have been returnable in B. R. or C. P.

e) Anon., 1 P. Wms. 476, case 135.

/) Montgomery v. Blair, 2 Sch. & Lef. 135, 136.

g) See also EC Foster, 3 Jur. N. S. 1238: Ee Bateman, L. R.

9 Eq. 660.

(h) Per Willes, J., Mayor, &c., of London?-. Cox, L. R. 2 E. &
I. App. 291.

(i) Warner v. Suckerman, 3 Bulst. 120.

(k) In the Year Book 38 H. 6, 14, there is a case beginning
thus: ''A prohibition was sued out of Chancery directed to the

justices of the Common Bench to make attachment, &c. " But
Eyre, C.J., says with reference to it: The first line of that case,
after all the pains we have taken, remains altogether unintelli-

gible." (Jefferson v. Bishop of Durham, 1 Bos. & P. 126.)

(/) The Exchequer Division made an order restraining an ac-

tion brought in the Chancery Division and removing it into the
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+C In one case (m), temp. 25 Car. 2, a de- [^-428]
fendant at law, against whom judgment had been re-

covered, having filed his bill in Chancery to be relieved

from this judgment, and the Court of Chancery having
overruled the plaintiff's plea of the judgment, the plain-
tiff moved to have the Coitrt of Chancery prohibited.
Hale, C.J., directed that the plaintiff should move the
Court of Chancery to have the plea set down again to

be heard, and when it should be overruled again, then
the Court would consider whether a prohibition should
be granted. But nothing more is told us of the case.

In a later case (n), & prohibition was moved for by
a person claiming as purchaser of certain lands, to stay
a sequestration of them under a decree in a Chancery
suit against the defendant in that suit. Holt, C.J.,

refused, on the ground that the applicant might bring
his action at Common Law, if turned out of possession ;

adding, that if the motion for a prohibition had been
made on behalf of the defendant in the Chancery suit,
it would be another question.

In 1819, an application was made for a prohibition
to be directed to the Lord Chancellor sitting in bank-

ruptcy; but it became unnecessary to decide the ques-
tion whether a prohibition would lie, as the Court was
of opinion that there had been no excess of jurisdic-
tion (o). In delivering the judgment of the Court,

Abbott, C.J., said: "We wish not to be understood as

giving any sanction to the supposed authority of this

Court to direct a prohibition to the Lord Chancellor

sitting in bankruptcy. We do not decide against such
an authority, because we have not heard the question
fully argued. It will be time enough to decide that

question when it necessarily arises, if ever it shall do

so; which is not very ^-probable, as no such [^ 429]
question has arisen since the institution of proceedings
in bankruptcy, a period little short of 300 years. If

ever the question shall arise, the Court whose assistance

may be invoked to correct an excess of jurisdiction in

Exchequer Division, on the ground that the matters in question
in the action concerned Her Majesty's revenue and privileges; s.

24,sub-s. 5, of the Judicature Act, 1873,being held to be not binding
on the Crown (Attorney-General v. Constable, L. R. 4 Ex. D. 17'J. )

An action of trespass brought on the plea side of the Exchequer
Division had previously, for a similar reason, been restrained by
injunction; the Attorney-General having filed an information on
the revenue side of that Division, involving the same questions
as those in the action

(Attorney-General r. Barker, L. R. 7 Ex. 177.)

(m) King . Welby, Sir T. Ray. 227.

(n) Davy's case, Lord Ray. 531.

(o) Ex partc Cowan, 3 B. & A. 123.
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another will, without doubt, take care not to exceed its

own" (p).
The matter is now one of merely historic interest, as

the Courts of Chancery, Common Pleas, Exchequer,
and Bankruptcy, have ceased to possess a separate ex-

istence, being all merged in the High Court of Justice

by the Judicature Act, 1873, and the Bankruptcy Act,

1883; and by sect. 24, sub-sect. 5, of the former Act,
it is provided that,

" no cause or proceeding at any time

pending in the High Court of Justice, or before the

Court of Appeal, shall be restrained by prohibition or

injunction."
The fusion has put a stop also to the scandal of go-

ing from one court to another, and repeating in one
court an application which had been refused, on the

same materials, by other courts of co-ordinate jurisdic-
tion (q).

Privy The case of the Judicial Committee of the Privy
Council. Council stands in a like position to that of the Court of

Chancery before the Judicature Acts. The authority
1 to restrain by prohibition any excess of authority on.

its part is several times asserted; but we find the Courts

always evading an express decision of the point; nor is

any case reported in which the asserted authority has

ever been actually exercised.

In 1838 the Court of Queen's Bench was asked to

prohibit the Privy Council from proceeding with an ap-

peal from the Arches Court on a question of church

rates, on the ground that the rate was bad
;
but the

Court refused the application, Lord Denman, C. J., say-

ing: "If, in the progress of the cause, the Ecclesiasti-

cal Court should commit any error, if they do anything
against common law or Act of Parliament, we may then

interfere" (r).
The case of the Judicial Committee of the Privy

[ -^f 430 ] Council, as now ^ the ultimate Court of Ap-
peal in ecclesiastical matters having transferred to it

(by 2 & 3 Win. 4, c. 92) the jurisdiction of the old

Court of Delegates was very fully considered by al-

most all the judges in the recent case of Martin v

(p) Ib. 130.

(q) See per Lord Campbell, in Harrington ?. Kamsay, 2 E. &
B. 669. In the case of applications for prohibitions to county
courts, sect. 44 of 19 & 20 Viet. c. 108, provided that on refusal

by any superior court or judge no other superior court or judge
should grant the writ, unless the second application were on

grounds different from those on which the first application was
founded.

(r) Chesterton i: Farlar, 7 A. & E. 713.
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Mackonochie (s) ;
and the weight of judicial opinion,

as expressed in the Court of Appeal, was strongly
against the existence of a jurisdiction to prohibit such
a tribunal, though it was unnecessary to decide the

point.

Cockburn, C.J., indeed, in the court below, asserted

the existence of the jurisdiction in language as uncom-

promising as that of Lord Coke (ante, p. 427): "It is

the province of this Court to restrain all tribunals not

forming part of the High Court of Justice, or having
appellate jurisdiction over it, within the limits of their

respective jurisdictions; and among the tribunals so

within its restraining authority are the Ecclesiastical

Courts. Of these, the Judicial Committee of the Privy
Council, in its character of a court of appeal from these

Courts, forms a part, and is therefore, as such however

high its position and authority in other instances

so long as it is exercising ecclesiastical jurisdiction,

subject to our controlling jurisdiction by way of pro-
hibition" (<).

In the Court of Appeal, Brett, L. J. said (u) :

" Whether in any case prohibition would lie to the

Privy Council, or to any litigant or officer who should
be about to execute an order made in council upon the

advice of the members of the Judicial Committee, I

think it is unnecessary to determine. It seems very
difficult to say that it would lie. I am unwilling to say,
without further argument, that it would not." Cotton,
L.J. (x), also expressed himself as "not of opinion"
that a prohibition could issue against the Judicial Com-
mittee. And Lord Coleridge said: "1 am quite unable

to accede to the position that the Judicial Committee
of the Privy Council can be prohibited, in the exercise

of its functions, by the judges of any portion of the

Supreme Court "
(y). Thesiger, L.J. (z), declined to

express an opinion on the point, as it was not argued
and it was unnecessary to do so; but a perusal of his

judgment ^ leaves the impression that his
[ ^ 431 ]

opinion was the same as that of Lord Coleridge.
In the House of Lords neither Lord Selborne, Lord

Cairns, or Lord Watson made any reference to the

point; but Lord Blackburn, after remarking that when

(s) L. R. 3 Q. B. D. 730; 4 Q. B. D. 697; 6 App. Cas. 424.

(/) L. R. 3 Q. B. D. 747. Sec also Ex partc Smyth, 2 C. M. &
R. 748.

(M) L. R. 4 Q. B. D. 755.

L

*
(x) Id. 741.

(y) Id., p. 783. See the reasoning on p. 784.

() Id., p. 722.
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Courts to
which pro-
hibitions
have issued.

the appeal from the Ecclesiastical Courts was trans-

ferred to such a body as the Judicial Committee, it

might have been thought that the restraining jurisdic-
tion of the temporal Courts was no longer needed, ad-

ded :

" the Legislature has not thought fit to take away
the prohibition to the Ecclesiastical Courts." And later

in his judgment he remarked (a); "I think, if we can

suppose such a thing, a sentence of the Judicial Com-
mittee imposing imprisonment or the pillory, would be
such a novelty that the Court, in prohibition, would be

justified in saying that it was wrong, and, disregarding
its authority, to grand [sic} a prohibition" (&).

Prohibitions have been issued to Ecclesiastical Courts
ef every kind (c); to Convocation (d) ;

to the Palatine

Courts (e); the Duchy Courts (/); the Vice-Chancel-
lor's Court at the Universities; the Mayor's Court of

the city of London (g); county courts (h); courts mar-

tial, naval and military (i); the Courts of the Stanna-
ries (fc); to the railway commissioners; to coroners (I);

Quarter Sessions (m); justices; courts of request (n);
and to the Salford Hundred Court (o).

[ ^- 432] ^- Prohibition was also held to lie to the

following courts, now abolished or become obsolete: the

Admiralty Court (p), even after 20 Viet. c. 65 had put

(a) L. R. 6 App. Cas. 452.

(ft) In Gorham v. Bishop of Exeter, 15 Q. B. 52 (where the

ground of application for a prohibition was that the Judicial

Committee had not jurisdiction to hear an appeal from the Court
of Arches), the application was for a prohibition to the Dean of
the Arches and the Archbishop of Canterbury to prevent them
carrying into execution the order of Her Majesty in Council made
upon the report of the Judicial Committee.

(e) See post, pp. 463 el seq. (d) 4 Inst. 322.

(e) Fitton v. Eichardson, Sty. 285; Vaudry v. Pannel, 3
Bulst. 116.

(/) Warner v. Suckerman, 3 Bulst. 119. See Anon., Skin.

43
;
Firebrass's case, 2 Salk. 550.

(g) See post, pp. 471 et seq., and Blacquiere v. Hawkins, 1

Doug. 378.

(h) See post, pp. 475 ct seq.

(t) Per Lord Loughborough, Grant v. Gould, 2 H. Bl. 100.

ft) Palmer v. Cornway, 2 Roll. 253
; Anon., 3 Roll. 379.

(I) R. v. Herford, 3 E.' & E. 115
;
29 L. J. Q. B. 249.

(m) Pomfraye's case, Litt. Rep. 163. The point whether a

prohibition would lie seems to have been left undecided in this

case
;
but it may be considered settled by the decision of the

Court in R. v. Herford, 3 E. & E. 115. See the language of Cock-

burn, C.J., p. 136.

(re) Roberts v. Humby, 3 M. & W. 120
;
Jewell v. Horwood, 1

Roll. 263.

(o) Farrow v. Hayne, 3 H. & C. 101.

(p) Merged in the High Court of Justice by the Judicature

Act, 1873, s. 16.
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it on the footing of the Superior Courts (q); the Court
of the Chamberlain of Chester (r) ;

the Court of the

Marches of Wales (s); the Courts of the Cinque
Ports (t); the Marshalsea Court (u); the Earl Marshal's

Court (x] ;
the Council of York (y) ;

the Court of High
Commission (z); the President and Council of the

North (a).

The question whether a prohibition would lie to the

Divorce Court, before its merger in the High Court of

Justice, was considered, but not determined, in Forster

v. Forster (b).
A prohibition may issue to a court exercising crimi-

nal jurisdiction as well as to a civil court. This was

expressly so laid down, in language applicable to all

courts, in R. v. Herford (c), a case dealing with a coro-

ner's court. Lord Loughborough was of the same opin-
ion as to naval and military courts martial (d); and as

to Quarter Sessions, see the case of R. v. Pomfraye re-

ferred to ante. p. 431 (e).

And, per Holt, C.J. (/), a prohibition lies to a pre-
tended court as well as to a real one.

As to judges of assize and the Central Criminal

Court, see the remarks ante, pp. 294, 295, when dealing
with mandamus.
The jurisdiction seems to have existed from the ear-

liest times. Jf Glanville, who wrote about [ -jf 433]
31 Hen. 1, notices two instances of prohibitions to the

Ecclesiastical Courts; and the remonstrances of the

clergy, embodied in the articuli cleri of 51 Hen. 3, shew
the frequency with which the jurisdiction was exer-

cised.

(q) James v. London and South Western Railway Co., L. R.

7 Ex. 287.

(r; Mekins v. Minshaw, Vent. 212.

(s) Gibbs v. Cann, 1 Roll. 83
;
Pastoe's case, id. 190

;
Powell

v. Harris, I Roll. 263; Anon., 2 Roll. 327.

(t) Ting v. Meriwether, 1 Sid. 355
;
Williams r. Lister, Har-

dre, 475. 18 & 19 Viet. c. 48, amended by 20 & 21 Viet. c. 1,

abolished the legal and equitable jurisdiction of the Lord Warden.

(u) Abolished by 12 & 13 Viet. c. 101, s. 13.

(x) Russel's case, 4 Mod. 128. For an account of this ancient

Court of Chivalry, now become obsolete, see 3 Bl. Com. 68
;
3

Steph. Com. (10th ed.1 351, note ().
(y) Baker v. Dickinson, 1 Bulst. 110.

z) See 4 Inst. 333
;
and Parlor r. Butler, Moore, 460.

a) See 4 Inst. 246. (b) 4 B. & S. 187
;
32 L. J. Q. B. 312.

c) 3 E. & E. 115, 136
;
29 L. J. Q. B. 249.

d) Vide ante, p. 431, note (i).

(e) See also Com. Dig. tit, Prohibition (F. 6), and 2 Inst. 600;
Cf. Goulson v. Wainwright, 1 Sid. 374

;
and The Admiralty case,

12 Rep. 77, 78.

(/) Chambers v. Jennings, 2 Salk. 553.
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Public Various public bodies with definite powers have been
bodies. called into existence by statute in recent times, and the

question has arisen whether they can be made the sub-

ject of the prohibitory jurisdiction which the High Court
exercises in reference to courts with limited powers.

Tithe Commissioners. A prohibition was granted
to prevent Tithe Commissioners making an award before

the time fixed by the repealed statute 6 & 7 AVm. 4, c.

71, ss. 45, 50 (g); also to prevent them making an

award, under the same Act, settling a dispute as to the

boundaries of parishes (h).

Inclosure and Improvement Commissioners. A pro-
hibition was granted to prohibit the Inclosure Commis-
sioners from further proceeding with an inclosure under
8 & 9 Viet. c. 118, where they had gone on a wrong
principle in ascertaining whether or not the proper pro-

portion of assents had been given to the proposed in-

closure (').

For a case relating to Improvement Commissioners,
see Re Birch (k).

Irish Land Commission. The Irish Land Commis-
sion created by 44 & 45 Viet. c. 49, would be prohibited
if it dealt with a case not within its jurisdiction (Z).

Local Government Board. The point was also con-

sidered in a case relating to the Local Government

Board; but the Court found it unnecessary to decide it.

Brett, L.J., however, observed: "If this question had
been fully argued, and we had come to a decision one

way or the other, I should have been prepared to ex-

press the opinion of the Court; but I think we need not

give a decision upon a point so important to all parties.
I think I am entitled to say this, that my view of the

[ ^f 434 ] power of prohibition at the present ^ day is

that the Court should not be chary of exercising it; and
that whenever the Legislature entrusts to any body of

persons, other than to the superior courts, the power of

imposing an obligation upon individuals, the Court

ought to exercise, as widely as they can, the power of

controlling those bodies of persons, if those persons

(</) Be Crosby-upon-Eden, 13 Q. B. 761.

(h) Be Ystradgunlais Tithe Commutation, 8 Q. B. 32
;

cf. Be

Appledon Tithe Commutation, 8 Q. B. 139.

(t) Church v. Inclosure Commissioners, 11 C. B. N. S. 664.

(k) 15 C. B. 743.

(I) Be Irish Land Commission, 14 Ir. L. R. Q. B. &c., Divisions,

80, see pp. 88, 93
;

cf. Ex parte Hutchinson, 11 Ir. L. E. Q. B. D.

79.
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admittedly attempt to exercise powers beyond the powers

given to them by Act of Parliament" (m).
Railway Commissioners. Soon after the creation of

the railway commissioners to whom the jurisdiction

previously possessed by the Court of Common Pleas

under the Railway and Canal Traffic Act, 1854, was
transferred by 36 & 37 Viet. c. 48 prohibitions were,
without any question as to the right to prohibit, issued

to them, where they had made orders beyond their juris-

diction (n).
The right to prohibit was afterwards questioned in

the Court of Appeal; but the Court were unanimously
of opinion that there was power in the High Court to

prohibit the Railway Commissioners (o).
There was anciently a writ of prohibition of a pecn- Ancient

liar kind (issuing out of Chancery but returnable in a writ of pro-

Court of Common Law) granted, not to prevent an in- hibitipn
to

ferior Court exceeding its jurisdiction, but to restrain

the commission of waste by churchmen. The writ was
taken away by the Statute of Westminster 2, c. 14; but

the case in Parliament of the Bishop of Durham in the

35 Edw. 1 (Rol. Parl. vol. i. p. 198, No. 46 (p)), is an
instance of such a writ being issued subsequently to

that statute; a case which, on being brought to light by
Coke in 12 Jac. 1, led him and the other judges of the

King's bench to hold that the writ still lay at Common
Law against a churchman who committed waste, and
that it might be granted on motion made by any man (q).

We also -^c find, in 15 Car. 2, a rule being [ ^ 435]

granted for a prohibition to prevent a parson commit-

ting waste (r). But the Court of Common Pleas, in

(m) R. v. Local Government Board, L. R. 10 Q. B. D. 320, 321.

Distinguish Re Local Government Board, Ex paric Kingstown
Commissioners, 16 Ir. L. R. Q. B., &c., Divisions, 150, 157.

(n) See Toomer v. London, Chatham, & Dover Railway Co., L.

R. 2 Ex. Div. 450
;
Warwick Canal Co. r. Birmingham Canal Co.,

L. R. 5 Ex. D. 1. See the other cases cited, post, pp. 483, 484.

(o) South Eastern Railway Co. v. Railway Commissioners, L. M.

GQ.'B. D. 586.

(p) There is a still earlier record of 3 Ed. 1, to be found in 2

Roll. Abr. 813, of a proceeding in the case of an abbot in the

King's patronage to whom a writ of prohibition is directed.

(<l) See Stockman v. Whither, 1 Roll. 86. In the report of the

same case in 2 Bulst. p. 279, Coke says, "we will revive this pro-

ceeding," an expression leading to the inference that it had fallen

into disuse. Coke appears to have been in error in thinking that

the record of 35 Ed. 1 authorized the issue of the writ from the

Court of King's Bench, the King's answer being
"
Inhibcatur per

Irene de Cancellarid "
(see per Eyre, C.J., in Jefferson v. Bishop of

Durham, 1 Bos. & P. 125).

(r) Lord of Rutiand v. Greene, 1 Keb. 557, referring to Ly-
ftml's case, 11 Rep, 49.
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1797, disclaimed for itself the possession of any such

jurisdiction (s) ;
and the jurisdiction does not appear to

have been asserted by any court since that date.

And more recently, when a prohibition was sought to

restrain what might be an indictable nuisance, i.e., to

prevent the justices of a county from pulling down an
old bridge before the new one was passable, the appli-
cation was refused as unwarranted by modern prac-
tice (t).

(s) See Jefferson v. Bishop of Durham, 1 Bos. &. P. 105.

It) See K. v. Justices of Dorset, 15 East, 594, 600.
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THE broad governing principle is that a prohibition General rule,

lies where a subordinate tribanal has no jurisdiction at

all to deal with the cause or matter before it; or where,
in the progress of a cause within its jurisdiction, some

point arises for decision which the inferior Court is in-

competent to determine. But a prohibition will not
lie where the inferior Court has jurisdiction to deal with

the cause and with all matters necessarily arising there-

in, however erroneous its decision may be upon any
point (a).

^- Where any part of an indivisible cause [^-487]
of action is outside the jurisdiction of the inferior

(a)
" The misinterpretion of either the common or statute law,

is :i proceeding confessedly within the jurisdiction of those courts

and, where they are bound to exercise their judgment upon the
one or the other, seems to be rather a matter of error, to be re-

dressed in the course of the appeal which the law has provided,
than a ground for a prohibition." Opinion of the judges deliver-

ed to the House of Lords by Eyre, C.J., in Home v. Caniden, 2
H. Bl. 536.

29 INFORMATION.



450 PROHIBITION.

Court, a prohibition will be granted (6). And the
smallness of the claim in the court below will be no
reason for refnsing a prohibition (c).

Exception. Like all other generalisations from decided cases, the

broad proposition above enunciated must not be ac-

cepted without qualification. Exception has been made
-in some Cases in which, though the jurisdiction of the
inferior Court was undoubted, the injustice of the

method of proceeding has been such as to induce the

superior Court to intervene and prohibit it.

"By far the greater part of the instances in our

books, in which prohibitions have issued, are cases of

plain excess of jurisdiction. But some of the instances

go beyond an excess of jurisdiction, and seem rather to

fall under the head of wrong and injustice done to the

party; by refusing him, in the course of a proceeding
strictly within the jurisdiction, some benefit or advan-

tage to which the common or statute law entitled him,

perhaps in opposition to the civil or canon law, by
which the general proceedings of these courts [of pecu-
liar jurisdiction] are regulated

"
(d).

One large class of cases falling within this exception
are those in which Courts acting by the rules of the

civil law decide, on any temporal matter incidentally

arising before them, in a manner different from that in

which the Courts of Common Law would decide the

same. In such cases, though the matter of the suit be-

fore the Court Christian or the Admiralty Court were

clearly within the jurisdiction of such Court, and

though the erroneous judgment might possibly have
been corrected on appeal, prohibitions have from very

early times been granted.
The statement of Blackstone to this effect (e) is, ac-

cording to Lord Ellenborough (/), the fair result

[^-438] drawn from a great variety *jf of cases in

which prohibitions have been granted, and where the

Ecclesiastical Courts had most undoubtedly cognizance.

(6) Rowland v. Hockenhulle, 1 Lord Ray, 698.

(c) Worthington v. Jeffries, L. R. 10 C. P. 379; 44 L. J. C. P.

209.

(d) Per Eyre, C. J., 2 H. Bl. 535. See also per Lord Mansfield
in Full v. Hutchins, Cowp. 422, and per Hale, C.J., Juxon v.

Byron, 2 Lev. 64.

(e) 3 Com. c. 7. Com. Dig. Prohibition, c. 23. also states that
a prohibition shall go if a suit in the Spiritual Court be deter-

mined contrary to the right at common law."

(/) See Gould v. Capper, 5 East, 36(5. Patteson, J., said

(Blunt r. Harwood, 8 A. & E. 619), that he could not under-
stand the decision in this case; but he subsequently (Burder v.

Veley, 12 A. & E. 264) expressed his full concurrence in it.
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And, in the language of the same learned judge (g),
this has been the doctrine of the judges, not only in the

time of Lord Coke, when a considerable degree of jeal-

ousy subsisted between the Courts of Westminster Hall
and those of ecclesiastical jurisdiction, but in the times

of Lord Hale (h), Lord Holt (), Pratt, C. J. (A;), and
Lord Mansfield (I) ;

the last mentioned judge having
particularly instanced the misconstruction of an Act of

Parliament as a ground for prohibition (ra).

The reason why an exception is made in the case of Reason of

the Ecclesiastical Courts is, because the judges of those exception,

courts do not proceed according to the principles of

the common law (n).
In the case of all other courts neither erroneous de- What is not

cision, nor improper reception or refusal of evidence, is ground for

ground for prohibition (o). prohibition.

And where Ecclesiastical Courts proceed in a matter

merely spiritual, then they may proceed in their own
way, though it should be different from that of the

common law; no prohibition lies (p}.
There is an important distinction pointed ,out by Sir

John^- Leach, V.C. (q), between a want of
[ ^-439]

jurisdiction as to the subject of the suit, which can
never be acquired, and the want of jurisdiction as to

the locality of the parties in the suit.

"If," said that learned judge, "it appears on the

(g)'5 East, 371, 372.

(h) In Juxon v. Byron, 2 Lev. 64 (though the prohibition was
denied), Hale, C. J., and all the Court agreed that the Ecclesias-

tical Court should be prohibited if they proceeded to try an inci-

dent temporal matter otherwise than the common law would.

(i) Shotter v. Friend, 2 Salk. 547; Carth. 142; prohibition to

stay a suit for a legacy, for refusing proof of payment by one
witness only.

(fc) Bustard v. Stukely, 2 Lev. 209; to stay a suit for a share
of a legacy left to two jointly.

(/) Case of Market Bosworth, Lord Ray. 435 (as to existence
of a custom).

(m} Fall v. Hutchins, 2 Cowp. 422. See also the language of
Lord Loughborough (Brymer v. Atkins, 1 H. Bl. 193), in dealing
with an application for a prohibition to the old Court of Lords
Commissioners of Appeals from the Admiralty in prize causes

;

and the judgment of the Exchequer Chamber delivered by Tin-

dal, C. J., in Veley v. Burder, 12 A. & E. 309-314.

(n) See per Coltman, J., Ex parte Rayner, 17 L. J. C. P. 16.

(o) Re Dunford, 12 Jur. 361
;
Ex parte Rayner, ubi supra. But

in Breedon v. Gill (9 Will. 3), a prohibition issued to the Com-
missioners of Appeals in excise matters for admitting the deposi-
tions taken in writing before the Commissioners of Excise, the
statute requiring that the commissioners should proceed "by the
oath of witnesses or the confession of the parties." 5 Mod. 272.

( p} See per cur. Shotter v. Friend, 2 Salk. 547.

(q) Chichester v. Donegal, 6 Madd. 395.
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record that the inferior court had never any jurisdiction
on the subject, no proceeding in that court and no ac-

quiescence of parties can ever maintain the judgment.
But the want of jurisdiction may proceed, not from the

nature of the subject, but because one of the parties is

not locally within the jurisdiction of the special court
;

and although the Court then may have full jurisdiction
of the subject, it has not jurisdiction over the party, in

respect of the absence of that party from the local dis-

trict." In the latter case, if the party served with the

process of the court appears, not for the purpose of pro-

testing against the jurisdiction, but of entering into

the merits of the suit, he cannot afterwards obtain a

prohibition (r).
In one case a prohibition was granted to a temporal

court (the Chancery of the Duchy), to stay a suit

against the chief ranger of Enfield Chase, for a discov-

ery of what deer he had killed, and what timber, wood,
&c., he had felled, and by what warrant, and to shew
cause why his patent should not be repealed ;

the ground
of prohibition being that a man should not be obliged
to answer upon his oath what would make him forfeit

his place, but it ought to be proved against him (s).

The mode of objecting in more recent times would have
been by demurrer to the bill, which the inferior Court
would have had jurisdiction to decide

;
and the case

cannot now be regarded as an authority.
Only judicial; The proceedings to be prohibited must be of a judi-

cial character-

r-^~ A prohibition would not be granted in respect of any
i proceeding belonging to the executive government of

Lthe country (t).

And where the governing body of a university dis-

-communed a horsedealer for giving credit beyond a pre-
scribed amount to a person in statu pupillari, this was

[ -^-440] held not to be a judicial proceeding, ^-though
the tradesman received a formal summons to attend

before the Vice-Chancellor; and a prohibition was re-

fused (M).
"
Discommuning," said Lord Campbell, "is

only giving a caution to persons in statu pupillari not

to deal with certain tradesmen. There is no proceeding
in the Court of the Vice-Chancellor. We notice that

(r) lb. See also Anon. (No. 4\ 2 Show. 155, and Vanacre v.

Spleen, Carth. 33. See also Gardner v. Booth, 2 Salk. 549
;

Smith v. Executors of Poyndreill, Cro. Car. 97, and Auon., 1

Vent. 61.

{) Firebrass's case, 2 Salk. 550.

(<) See Chabot v. Morpeth, 15 Q. B. 446, 459.

() Exparte Death, 18 Q. B. 647; 21 L. J, Q. B. 337.
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Court, which is a very eminent one
;
but here no sum-

mons to a court was issued
; nothing more was done

than to give this horsedealer an opportunity of satisfy-

ing the Vice-Chancellor and heads of colleges that he
had not pursued the course of conduct imputed to him."

In Ireland the same principle has been applied to a
Local Government Board in holding a preliminary in-

quiry as to a contemplated local and personal act, and
in making provisional orders in reference to it (x}.
The opinion of Brett, L. J., in R. v. Local Government

Board (y], ante, pp. 433, 434, was distinguished by
Palles, C.B., as applicable to bodies "with power of

imposing an obligation on individuals ;" whereas a pro-
visional order did not impose an obligation on anyone,
and had no validity until confirmed by Parliament.
The entertaining a suit against a foreign sovereign, Proceedings

or the issue of any process against one, is ground of against

prohibition to any Court to whose jurisdiction the loreign

foreign sovereign has not submitted himself ; and the
sovereigns-

prohibition will be granted not only where the foreign

sovereign is explicitly sued as such, but also where the

fact is made to appear to the superior Court from the

nature of the case or from any proceeding in it (z).

For, in the words of Lord Campbell (a),
"

it is quite
certain upon general principles, and upon the authority
of the case of The Duke of Brunsivick v. The King of
Hanover -(6), recently decided in the House of Lords,
that an action cannot be maintained in any English
court against a foreign potentate, for anything done or

omitted to be done by him in his public capacity, aa

representative of the nation of which he is the head
;

and that no English Court has ^ jurisdiction [^ 441]
to entertain against him any complaints in that capa-
city. Redress for such complaints affecting a British

subject is only to be obtained by the laws and tribunals

of the country which the foreign potentate rules, or by
the representations, remonstrances or acts of the British

Government. To cite a foreign potentate in a munici-

pal court for any complaint against him in his public

capacity, is contrary to the law of nations, and an insult

which he is entitled to resent "
(c).

(a:) Be Local Government Board, Ex parte Kingstown Commis-
sioners, 1(5 Tr. L. Rep. Q. B., &c., Divisions, 150.

(?/) L. R. 10 Q. B. D. 321.

(z) See Wadsworth v. Queen of Spain; De Haber v. Queen of

Portugal, 17 Q. B. 171.

(a) Id. 206, 207.

j*i
2 H. L. Cas. 1.

(c) See the comments in this judgment (17 Q. B. pp. 210-213)
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Where judge
is interested.

Effect of

agreement to

abstain from

objecting.

Is the grant
of a prohibi-
tion dis-

cretionary ?

And the same doctrine applies to any proceeding in
rem against any public property belonging to the for-

eign sovereign in that capacity, as, e.g., a vessel of

war (d).

The question as to a vessel not a ship of war was
considered but not determined in the case of The Char-
kieh (e).

A. prohibition is also grantable where the judge of

an inferior Court proceeds to try, by himself or by his

deputy, a cause in which he is himself interested (/).
Where the cause of action does not arise within the

jurisdiction of the inferior Court, it has been said that

no agreement of counsel to abstain from making the

objection can alter the law of the land, which says that

an inferior Court can only hold plea where the cause of

action arises within the local limits to which its juris-
diction is by charter or custom confined (g). But this

remark should be considered in connection with the ob-

servations as to the effect of acquiescence to be found

post, p. 446 et seq.

It may be doubted whether any legal question has
ever given rise to so great a conflict of judicial opinion
as the question whether the grant of a prohibition is

discretionary, or whether it is demandable of right.
The authority of eminent judges can be cited in sup-

port of either view; and sometimes the authority of

the same judge can be adduced in favour of both views.

The opinion expressed in Hobart's Reports (h), that

[ ^f 442 ] it is in -fa the discretion of the Court to grant
a prohibition, is denied by all the judges in two
cases (k) in the 12 & 13 Car. 2. This is also, in the

opinion of Cockburn, C.J. (I), the effect of the answer
of the judges in the case of the articuli cleri of 3 Jac.

1 (2 Inst. 607), that "
prohibitions are not to be grant-

ed of favour but of justice."
On the other hand, Holt, C.J. (m), and Hide,

on the outlawry said to have been obtained in one case against
the King ofSpain.

(d) See the case of The Prince Frederick, referred to by Lord

Campbell, 17 Q. B. 212.

(e) L. E. 8 Q. B. 197; 42 L. J. Q. B. 75.

(/) Bac. Abr. Prohib. K., Hutton v. Fowke, 1 Keb. 648;

Anon., 1 Salk. 396. Cf. Ex parte Medwin and Hurst, 1 E. & B. 609.

(g) Per Lord Campbell, C. J., De Haber v. Queen of Portugal,
17 Q. B. 213, 214. (h) Page 67.

(k) Woodward v. Bonithau, Sir T. Ray. 3; Serjeant Morton's

case, 1 Sid. 65.

(/) Martin v. Mackonochie, L. R. 3 Q. B. D. 750.

(m) See Bishop of St. David's v. Lucy, Lord Ray. 543, 544;

Clay v. Snelgrave, Lord Ray. 578; Wharton v, Pits, 2 Salk. 548.
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C J. (n), were of opinion that the issue of the writ is

discretionary; Kelynge and Twisden, JJ., being of a

contrary opinion (o).
Lord Mansfield (p) held that the Court was not bound

to grant a prohibition to a party who had acquiesced in

the proceedings of the Court below, except where the

absence of jurisdiction was apparent on the face of

those proceedings. And according to Jervis, C.J. (q),
"a prohibition is not a matter of absolute right,"

Cresswell, J., in the same case, adding (r): "We are

not bound to grant a prohibition ex debito justitice."

On the other hand, Lord Denman in one case (s)
said:

" If called upon, we are bound to issue our writ

of prohibition as soon as we are duly informed that any
court, of inferior jurisdiction has committed such a fault

as to found our authority to prohibit it." But the same
learned judge, delivering the considered judgment of

the Court in another case (), laid down the rule, already
stated by Lord Mansfield, that a prohibition would not

be granted in case of acquiescence by the parties, un-

less the want of jurisdiction was apparent on the face

of the proceedings; this doctrine being repeated in

another considered judgment of the Court of Queen's
Bench in his time (u).

There are dicta of Parke, B. (x), and of Martin,
B. (y), against the ^ discretionary character [ ^ 443 ]

of the jurisdiction to prohibit ;
and in the elaborate

opinion of the judges delivered by Willes, J., to the

House of Lords .in Mayor, &c., of London v. Cox (z]
the opinion of Holt, C.J., is said to be erroneous, and
the first of the above-mentioned opinions of Lord Den-
man is adopted, the writ being said to be of right in

this sense, that "upon application being made in proper
time, upon sufficient materials, by a party who has not

by misconduct or laches lost his right, its grant or refu-

sal is not in the mere discretion of the Court." Yet
the same learned judge, two pages after, cites with ap-

proval an opinion of Cockburn, C.J. (a),makingadis-

() Admiral v. Linsted, 1 Sid. 178. See also case of Hitchin,
Comb. 148.

(o) Ford v. Welden, Sir T. Ray. 92.

(p) Buggin v. Bennett, 4 Burr. 2037.

(q) Be Birch, 15 C. B. 755. (;) Id. 756.

() Burder v. Veley, 12 A. & E. 263.

(t)
Bodenham v. Ricketts, 6 N. & M. 176.

(u) Yates v. Palmer, 6 D. & L. 288.

fofj
Knowles v. Holden, 24 L. J. Ex. 224.

(y) Jackson v. Beaumont, 11 Exch. 303.

(z) L. R. 2 E. & Ir. App. 278.

(a) Be Forster, 4 B. & S. 187.
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tinction between the case of a mere stranger applying
for a prohibition and that in which the application is

made by a party to the suit
; treating the issue of the

writ in the latter case as of right and in the former as

discretionary. Cockburn, C.J., had said : "I entirely
concur in the proposition that although the Court will

listen to a person who is a stranger and who interferes

to point out that some other Court has exceeded its jur-

isdiction, whereby some wrong or grievance has been

sustained, yet that is not ex debito justitice, but a mat-
ter upon which the Court may properly exercise its dis-

cretion ;
ae distinguished from the case of a party ag-

grieved, who is entitled to relief ex debito justitice if

he suffers from the usurpation of jurisdiction by another

Court ;" to which Willes, J., after citing it, adds :

" Such a discretion once exercised cannot be the sub-

ject of review in a court of error." It seems also to

Blackburn, J. (6), that the distinction between a

stranger and a party aggrieved, though not taken very

distinctly in any of the previous cases, was " well

founded on common sense." And in a subsequent
case (c) Cockburn, C.J., said : "Another ground upon
which this rule ought to be discharged is upon the dis-

tinction which was much relied on by my brother Black-

burn as well as well as myself in Forster v. Forster, viz.,

that in the exercise of this jurisdiction by prohibition,
the Court will not interfere on the application of a

person who is a stranger and not in any way interested

in the subject-matter of the suit," &c. Nevertheless,
in a still later case (d), we find the late Chief Justice

[ -^f 444] saying :

" Wherever we have -^ jurisdiction to

prohibit we are, in my opinion, bound to exercise it ex
debito justitice, and not ex gratict, or as mere matter of

discretion."

According to a judgment of Brett, Grove and Den-

man, JJ. (e), wherever the superior Court is clearly of

opinion, both with reference to the facts and the law,
that the inferior Court is exceeding its jurisdiction, it is

equally bound to. grant a prohibition whether the ap-

plicant for it is the defendant below or a stranger. This

opinion was expressly dissented from by Jessel, M.R. (/),

who held the grant of the writ to be discretionary, and

(6) 4 B & S. 203. (c) R. r. Twiss, L. R. 4 Q. B. 413.

(d) Martin v. Mackonochie, L. R. 3 Q. B. D. 749, 750.

(e) Worthington r. Jeffries, L. R. 10 C. P. 379.

(/) Chambers v. Green, L. R. 20 Eq. 552. The late Master of

the Rolls considered the opinion of the judges in Mayor, &c., of
London v. Cox (itbi supra) to be in favour of this view. See L.

E. 20 Eq. 555.
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the rule to be that " when both parties to an action
wished the inferior Court to decide it, a stranger should
not as a matter of course prevent it." Brett, J. how-
ever, in a subsequent case

(</), adhered to his former

view, which was thus expressed :

" The authorities shew
that the ground of decision, in considering whether

prohibition is or is not to be granted, is not whether
the individual suitor has or has not suffered damage,
but is whether the royal prerogative has been en-

croached upon, by reason of the prescribed order of

administration of justice having been disobeyed. If

this were not so it seems difficult to understand why a

stranger may interfere at all. If this be so, on what

principle can there be any distinction in the action of

the superior Court dependent upon the means by which
or the persons by whom it is informed of the breach of
order, which is a breach of the prerogative ? If it is

the absolute duty of the superior Court to enforce order,
on being convinced of a breach of it by information

given by the defendant in the suit below, why should
it be a less absolute duty if it is convinced of the same
breach of order by information given by a stranger?
Order is no less broken

;
the prerogative js no less in-

vaded . . . The real ground of the interference by
prohibition is not that the defendant below is individ-

ually damaged, but that the cause is drawn in aliud

examen; that public order or administration of law is

broken. And inasmuch as the duty of enforcing such
order is imposed on the superior Courts, and the issue

of a writ of prohibition is the means given to them
^ by law of enforcing such order, it seems [ ^ 445]
to me that, upon principle and in the absence of enact-

ment, it must be their duty to issue such writ whenever

they are clearly convinced by legal evidence, by whom-
soever brought before them, that an inferior Court is act-

ing without jurisdiction, or is exceeding its jurisdic-
tion" O).

It is impossible to withstand the cogency of this rea-

soning, or to deny the conclusion deduced from it, if the

historic doctrine on which it is based be still regarded
as the true foundation and real reason of the jurisdic-
tion in prohibition, as it is now exercised. If the real

reason for the interposition of the High Court, nowa-

days, be, not to protect the subject from being harassed

by the exercise in invitum of an unwarranted jurisdic-

tion, but to prevent any encroachment on the royal pre-

(g)
Ellis r. Fleming, L. R. 2 C. P. D. 240.

(h) Worthington v. Jeffries, L. R. 10 C. P. 3H2. 383.
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rogative (-which, no doubt, is the language of the old

cases), then it must follow that on being informed by
anybody at any time and notwithstanding any acqui-

escence, laches, or misconduct of the parties of an
excess of jurisdiction on the part of a subordinate tribu-

nal, the High Court is bound to intervene on behalf of

the prerogative of the Crown. Though, in the language
of Lord Mansfield (i), the defendant should "lie by and
suffer the inferior court to go on- under an apparent

jurisdiction," no obstacle should be interposed by the

High Court to his informing it of something, not ap-

parent on the face of the proceedings in the court be-

low, which ousted its jurisdiction. It would be absurd
for the Court to say "though we regard only the inva-

sion of the royal prerogative, we will not allow the

Crown the benefit of anybody's testimony who was a

consenting party to the wrongful act.
"

Further, if the

view of the present Master of the Rolls be correct, no

party could by the "misconduct or laches" referred to

in the opinion of the judges in Mayor, &c., of London
v. Cox, be properly said to lose what is there called his

"right" to a prohibition.
Grant of In truth, as in the case of other doctrines of our law,
writ not founded originally on some theoretic basis which time

"i robs of its importance, whilst the doctrines themselves
every case of ^

excess of remain of value for some wholly dmerent reason, the

jurisdiction, original groundwork of the jurisdiction in prohibition
has undergone modification by the decisions of recent

[^ 446] times. ^- The Courts have ceased to look

solely to the necessity of guarding the royal preroga-
tive from encroachment, and have had regard rather to

the right of the subject to be protected from the process
of inferior Courts in matters out of their province. It

is from this point of view only that any person can be
said to have a "

right" to a prohibition, or that laches,

acquiesence, or misconduct can be said to disentitle

him to the aid of the superior Court; language wholly
inappropriate, and considerations wholly irrelevant, if

the matter is viewed solely from the point of view of the

Crown and its rights (A;).

It is submitted that the weight of authority and of

(i) Buggin 7-. Bennett, 4 Burr. 2037.

(k) Further, if the prerogative of the Crown is alone regarded,
there is no reason why the Court should refuse to hear a second

application for a prohibition on better affidavits. See Bodenham
?-. Kirketts. ON. & M. 537, where it was strongly, but in vain

argued that the Court was bound ex debiio juslitiic- to grant a pro-
hibition whenever it was made to appear before it that an in-

ferior court was proceeding in a matter out of its jurisdiction.
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reason is in favour of the view that the granting of a

prohibition is not obligatory upon the Court in every
case where a subordinate tribunal deals with a matter

out of its jurisdiction; and that, where the absence or

excess of jurisdiction is not apparent on the face of the

proceedings in the Court below, no party who has ac-

quiesced in those proceedings can obtain a prohibition
from the superior Court: the reason why, notwithstand-

ing such acquiescence, a prohibition is granted where
the want of jurisdiction is apparent on the face of the

proceedings being, according to Lord Denman (Z), for

the sake of the public, lest "the case might be a prece-

dent, if allowed to stand without impeachment" (m).
That the effect of acquiescence is such as is here

stated is clearly laid down in many cases.

Acquiescence in the jurisdiction exercised by the Effect of

subordinate tribunal will not disentitle the party acqui- acquiescence,

escing to a prohibition, where it is apparent on the face

of the proceedings that that tribunal had not jurisdic-

tion; in other words, where the defect of jurisdiction
is patent. But if the want of jurisdiction does not

appear on the face of the proceedings, in other words
if the defect ^-of jurisdiction is latent, then [^ 447]

acquiescence will preclude the party who acquiesced
from shewing such want of jurisdiction aliunde.

"If," said Lord Mansfield (n), "it appears upon the

face of the proceedings that the Court below have no

jurisdiction, a prohibition may issue at any time, either

before or after sentence, because all is a nullity: it is

coram non judice. But where it does not appear upon
the face of the proceedings, if the defendant below will

lie by and suffer that court to go on, under an appar-
ent jurisdiction, it would be unreasonable that this party,

who, when defendant below, has thus lain by and con-

cealed from the Court below a collateral matter, should

come hither after sentence against him there, and sug-

gest that collateral matter as a cause of prohibition, and
obtain a prohibition upon it, after all this acquiescence
in the jurisdiction of the Court below "

(o).

(/) 6 N. & M. 176.

(m) That the issue of the writ is not in all cases obligatory is

:ils<> the view taken by the American courts. See High's Extra-

ordinary Remedies, p. 606, and cases there referred l<>.

(n) Buggin v. Bennett, 4 Burr. 2037. Sec also Mendyke v.

Stint, 2 Mod. 272; Clerk v. Andrews, 1 Show. 10; Jones?'. James,
1 L. J. Q. B. 257; Winsor v. Dunford, 18 L. J. Q. B. 14; and

/></ Abbott, C.J., in Ex parte Cowan, 3 B. & A. 129, cited post,

p. 4.
r
><).

(o) See also Roberts v. Humby, 3 M. & W. pp. 122, 127.
" If
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So in Cornyns' Dig. tit. Prohibition (D.) it is said:
" but generally after an appeal, a prohibition shall not

be allowed, if the matter be not apparent; for by that

the party affirms the jurisdiction," referring to 2 Rol.

319, 1. 10.

And in the considered judgment of the Court of

Queen's Bench in Yates v. Palmer (p), we find it laid

down that "
if a party makes no objection to the juris-

diction of the Court whilst the case is proceeding, ap-

parently acquiesces in the jurisdiction, ctnd suffers the

Court to act without protest or objection, as if it had

jurisdiction, down to actual payment of damages and

costs, it is too late for a prohibition, even though he
had no opportunity to apply to the superior court earlier

;

unless the defect appears upon the face of the proceed-

ings ;" and on this ground the rule for a prohibition
was discharged with costs.

And in the considered judgment in Bodenham v. Rick-

[ ^f 448] etts (q)*jf delivered by Lord Denman, we find

the law thus stated :

" There is no doubt that in the

case of prohibition to be granted for the sake of trial

(as distinguished from those which are to be granted
upon account of a wrong trial or erroneous judgment),
the rule is established that a party neglecting to con-

test the jurisdiction in the first instance, and taking his

chance of a favourable decree, shall not be allowed after

sentence, to allege the want of jurisdiction as a ground
of prohibition, unless the defect appear on the face of

the pleadings. The justice of the rule is very apparent,
the propriety of the exception scarcely less so; for it is

the duty of this Court to restrain any encroachment of

jurisdiction on the part of the inferior court
;
and there-

fore it interferes for the sake of the public, and not of

the individual where, from the want -of jurisdiction ap-

pearing on the face of the proceedings, the case might
become a precedent, if allowed to stand without im-

peachment"
Although acquiescence, where there is not jurisdic-

tion, cannot confer it (r), and the jurisdiction to grant
a prohibition in respect of the right of the Crown is

the defect be of power to try the particular issue only (dffectus

triationis, as it is called), the right to move for a prohibition
[after sentence] is gone. If the defect be of jurisdiction over the
cause (defectus jurisdiction^), and that defect be apparent upon
the proceedings, a prohibition goes after sentence" ( per Willes, J.,

Mayor, &c., of London v. Cox, L. R. 2 E. & I. App. 282).

(p) 6 D. & L. 288.

jf)
6 N. & M. 176.

(r) Knowles v. Holden, 24 L. J, Ex. 223.
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not taken away, yet, considering the conduct of the ap-

plicant, the importance of making an end of litigation,
and that the writ, though of right, is not of course,
the Court would decline to interpose; except perhaps
upon an irresistible case, and an excuse for the delay,
such as disability, malpractice, or matter newly come
to the knowledge of the applicant (s).

The distinction between a patent and a latent want
of jurisdiction does not apply to the county courts. The

proceedings there do not shew the matter in any formal

way; the excess of jurisdiction may depend only on the

defence set up orally by the defendant, and may appear
only in the course of the trial; and judgment may fol-

low almost as soon as the defence is understood. Under
such circumstances there would be no opportunity of

moving for a prohibition before judgment ; and, unless

the motion was allowed after judgment, the excess of

jurisdiction would be without redress ().
In cases of this kind where the defendant objects in

the inferior Court to its jurisdiction, this, on applica-
tion for a prohibition, is the ^ same as if the [ -^ 449]
want of jurisdiction appeared on the face of the pro-

ceedings (u).
Where both parties to a county court plaint appeared

before the judge and consented to a reference, in the

course of which the defendant objected to the jurisdic-
tion of the arbitrators on the ground that title to land

came in question, but the arbitrators proceeded, under

protest from the defendant, and made their award, the

defendant was held not to have disentitled himself to a

prohibition by consenting to refer the matter (x}.

And, in one case, a party who had objected in the

court below to its jurisdiction was held not to have

acquiesced in it, or waived his right to a prohibition,

by obtaining from the judge the statement of a case

for the opinion of a superior court (?/).

A prohibition will not be granted quia timet : there Not granted
must be some suit or matter depending; and the writ

will not be granted against a person not actually a party
to the suit at the time, though it may be open to him
to join in it at any time (z).

(*) PcrWilles, J., Mayor, &c., of London v. Cox, L. K. 2 E.

& I. App. 283, referring to the Case of the Admiralty, 12 Rep. 77.

(t) Per Coleridge, J., Marsden v. Wardle, 3 E. &B, 695; 23 L.

J. Q. B. 263. See Pears v. Williams, 2 L. M. & P. 515.

(M) Denton v. Marshall, 1 H. & C. 660.

far]
Knowles v. Holden, 24 L. J. Ex. 223.

(y) Jackson v. Beaumont, 11 Ex. 300; 24 L. J. Ex. 301.

(z) Hill v. Bird, Aleyn. 56.
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How soon

prohibition
may be

granted.

Substance,
not form,

required.

Where juris-
diction

depends on
contested

facts.

But once a proceeding has in fact been instituted be-

fore any subordinate tribunal, the prohibitory jurisdic-
tion of the Court may be invoked and exercised, at any
time before judgment, and in some cases after judg-
ment, and even after execution.

"Prohibitions," says Coke (a), "bylaw are to be

granted at any time to restrain a Court to intermeddle
with or execute anything which by law they ought not

to hold plea of. . . . And the King's Courts that may
award prohibitions being informed either by the parties
themselves or by any stranger that any court, temporal
or ecclesiastical, doth hold plea of that whereof they
have not jurisdiction, may lawfully prohibit the same,
as well after judgment and execution as before."

In determining whether an action in the inferior

court is within its jurisdiction, the High Court will re-

gard the substance of the action, and not feel bound

by its form or by the mere phraseology of the plead-

[ ^ 450] ings in the court below (6). And, -fa accord-

ing to Hawkins, J. (c), the Court will look beyond the

evidence actually adduced in the court below, which

may have been insufficient to shew a jurisdiction, where
additional evidence, if given, would have brought the

case within the jurisdiction.

Where an amendment of the pleading in the court

below would cure the defect of jurisdiction, and it is

shewn that an assent to such amendment being made
has been given, an order for a prohibition would be re-

fused; or, if granted, would be enlarged to give an op-

portunity for the amendment being made (d).

If the existence or non-existence of jurisdiction de-

pends on contested facts which the inferior tribunal is

competent to inquire into and determine, a prohibition
will not be granted; though the superior Court should
be of opinion that the questions of fact have been

wrongly determined by the Court below,' and if rightly
determined would have ousted the jurisdiction (e); un-

less the High Court is of opinion that the judge below
has perversely so decided, and has not honestly and

fairly exercised his judgment upon the evidence before

(a) 2 Inst. 602.

(b) See, for example, Jones v. Currey, 2 L. M. & P. 474, post, p.

479; Hunt v. North Staffordshire Railway Co., 2 H. & N. 451.

(c) Heyworth v. Mayor, &c.
,
of London, 1 Cab. & E. 312.

(d) Blunt v. Harwood, 8 A. & E. 619.

(e) Joseph v. Henry, 1 L. M. & P. 388
;
19 L. J. Q. B. 369

;

Brown v. Cocking, 9 B. & S. 503.
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him ( / ) ; or unless he proceeds on a wrong principle
of law in arriving at his determination of the facts (g).

The finding of the judge is, though not absolutely

yet practically conclusive, in the absence of very pecu-
liar circumstances (h).

Where, however, the jurisdiction of quarter sessions

depended on the question whether six days were or were
not a reasonable time for the appellants to make up
their minds whether they would appeal or not, it was
held that it was competent for the High Court to re-

view the decision of quarter sessions on this question

[of fact] ; and, disagreeing with such decision, the

Court granted a prohibition (t). The decision in El-

stone v. Rose (j) was considered exactly in point, though
the error of the judge in that case consisted in apply-

ing a wrong rule of law to the facts (k\
jf And if, upon the record stating the facts, [ ^- 451]

it be admitted that the judge below has wrongly de-

cided on the fact on which his jurisdiction depends, so

that the High Court can see undoubtingly that he had
not jurisdiction, a prohibition will be granted (Z).

Where the question of jurisdiction or no jurisdiction Jurisdiction

depended on a doubtful point of international law, depending on

which the Court sought to be prohibited was peculiarly
a d vibtful

fitted to decide, a prohibition was refused (ra).
In a previous case, the Court of Queen's Bench re-

fused a prohibition on the ground that the question of

jurisdiction was doubtful, and might be more rapidly
and cheaply tried by an action (n).
And if the point beyond the jurisdiction is one Where point

wholly immaterial to the question to be determined in out of juris-

the cause, a prohibition will not be granted (o).
diction is

A prohibition was refused in a case relating to a

faculty for an organ where the whole suit in the court

(/) See per Cockburn, C.J., Elstone v. Rose, 9 B. & S. 513; L.
R. 4 Q. B. 4.

(g) Ib. (h) Ib.

(t) Liverpool, &c. v. Everton, L. R. 6 C. P. 414 ; 40 L. J. M.
C. 104; 23 L. T. N. S. 813.

(.;') Ubi supra. (k) See the judgment of Blackburn, J.

(I) Thomson v. Ingham, 1 L. M. & P. 216. The above is the
effect of this decision, as stated by Coleridge, J., in Joseph v.

Henry (uM supra). But in truth the decision goes much further,
and lays down also the proposition that where a County Court

Judge wrongly decides that title to land is not in question, his
decision on the point is not conclusive, and a prohibition may be
granted.

(m) The Charkieh, L. R. 8 Q. B. 197; 42 L. J. Q. B. 75.

(n) Be Birch, 15 C. B. 743.

(o) Seeder cur. Rutland v. Bagshawe, 14 Q. B. 889.
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below was nugatory, and the prohibition would
" not be

material "
(p).

Statutory bar If a statute regulating the procedure in a local court

to prohibi- enacts that " no defendant shall be permitted to object
ti n - to the jurisdiction of the Court by any proceeding

whatsoever, except by plea," it has been held that a

defendant is deprived of the right, which he would
otherwise have, of moving for a probibition on the

ground of want of jurisdiction (q). A fortiori, if the

statute goes on to provide that "
if the want of juris-

diction be not so pleaded, the Court shall have juris-
diction for all purposes" (r).
The competency of inferior Courts has been much

enlarged by sects. 89 & 90 of the Judicature Act, 1873.

[ ^ 452] -^f By sect. 89,
"
every inferior court which

now has or which may after the passing of this Act
have jurisdiction in equity, or at law and in equity,
and in Admiralty respectively, shall, as regards all

causes of action within its jurisdiction for the time

being, have power to grant, and shall grant in any pro-

ceeding before such Court, such relief, redress, or rem-

edy, or combination of remedies, either absolute or

conditional, and shall in every such proceeding give
such and the like effect to every ground of defence or

counterclaim, equitable or legal (subject to the provi-
sion next hereinafter contained,) in as full and ample
a manner as might and ought to be done in the like

case by the High Court of Justice."

Sect. 90 enacts that,
" Where in any proceeding be-

fore any such inferior court any defence or counter-

claim of the defendant involves matter beyond the juris-
diction of the Court, such defence or counterclaim shall

not affect the competence or the duty of the Court to

dispose of the whole matter in controversy so far as re-

lates to the demand of the plaintiff and the defence

thereto; but no relief exceeding that which the Court
has jurisdiction to administer shall be given to the de-

fendant upon any such counterclaim: Provided always,
that in such case it shall be lawful for the High Court,
or any division or judge thereof, if it shall be thought
fit, on the application of any party to the proceeding,
to order that the whole proceeding be transferred from

(p) Butterworth v. Walker, 3 Burr. 1689.

(q) Manning v. Farquharson, 30 L. J. Q. B. 22. But see the
observations on this case in Mayor, &c., of London v. Cox, L. R.
2 E. & I. App. 259.

(r) Chadwick v. Ball, L. R. 14 Q. B. D. 855, overruling Oram
v. Brearey, L. R. 2 Ex. D. 346, cases relating to the Salford Hun-
dred Court of Record.
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such inferior court to the High Court, or to any divi-

sion thereof," &c.

This has been interpreted to mean that the inferior

court may deal with any counterclaim which, if it were
an original claim, would be beyond its jurisdiction, to

the extent of answering the claim of the plaintiff, but
not further. As soon as judgment is obtained by the
defendant on his counterclaim of sufficient amount to

equal the claim of the plaintiff, then, if the counter-

claim is beyond the jurisdiction of the inferior court,
that court is to hold its hand; as regards the overplus
of the counterclaim, that must be dealt with by some
other court (s).

A prohibition may be partial only as to the proceed- Partial

ing in the court below. prohibition.

"If a suit be in the Spiritual Court for a matter
within their cognizance, mixed with matter of which
the Court has no -fa jurisdiction, a prohibi- [ ^- 453]
tion shall go quoad the part of which it has no juris-
diction" (t).

A prohibition was granted to a county court to stay
the proceedings in an action before it, so far as they
related to a breach of contract not within its jurisdic-

tion, leaving it open to the plaintiff to proceed on
amended particulars for a breach of the contract which
the county court had jurisdiction to deal with (w);
also to restrain an action for the recovery of lands so

far as they were freehold, but not so far as they were

leasehold, where the title to the former only could be

questioned (x).
A prohibition may be absolute, or only until some When prohi-

act be done. In the former case it ties up the inferior bition

jurisdiction until the writ is set aside or a consultation
is issued; in the latter case the doing of the act ^Pso

facto discharges the prohibition (y): e.g., a prohibition
to an Ecclesiastical Court until it should give a copy
of the libel (z).

(s) Davis v. Flagstaff Mining Co., L. R. 3 C. P. D. 228, 237,
242.

(t) Com. Dig. Prohibition, F. 17, referring to Betsworth v.

Betsworth, Sty. 10; Lush v. Webb, 1 Sid. 251. See also Town-
send v. Thorpe, 2 Ld. Ray. 1507; Middleton r. Croft. Cas. t.

Hard. 395; Owen's case, 2 Show. 195; per cur. Pense v, Prouse. 1

Ld. Ray. 59. See also South Eastern Railway Co. c. Railway
Commissioners, L. R. 6 Q. B. D. 586; Free v. Burgoyne. 5 B. &
C. 400.

(w) Walsh v. lonides, 22 L. J. Q. B. 137.

(x) Kerkin v. Kerkin, 3 E. & B. 399.

(y) Bac. Abr. Prohibition (F).

(z) Anon., 6 Mod. 308; cf. Anon., 1 Ld. Ray. 442.

30 INFORMATION.



466 PROHIBITION.

Time for The application may be made as soon as an issue is

application, raised which it is beyond the province of the tribunal

of limited jurisdiction to determine. Until the point
is in issue, on the pleadings (if there be pleadings), or

otherwise, there is not, strictly, ground for a prohibi-
tion; as, though pleaded, it may happen to be admitted,
and then there will be no question to try beyond the

jurisdiction (a).

But where it is clear to the High Court that the par-
ties are in progress to have the point determined, a

prohibition may be granted without waiting for a for-

mal joinder of issue (b). A prohibition was granted
as soon as it appeared that the parties were about to

try the existence in the Ecclesiastical Court of a pre-

scriptive right to seats in the body of a parish
church (c).

A prohibition was granted to an Ecclesiastical Court

[ "j!r 454 ] of appeal ^ in a case where an issue as to

the existence of a modus had ousted the jurisdiction,
even after it had remitted the suit to the court below
and awarded costs against the appellant, and though
the application for a prohibition was by the party who
had appealed (d).

It was also granted after sentence on a dean, admon-

ishing him not to exercise the functions of his office on

pain of the greater excommunication; and the Court
has sometimes enjoined revocation of a sentence pro-
nounced by an Ecclesiastical Court (e).

Sometimes the application for a prohibition cannot
be made before sentence (/). The cases (g) in which
the application for a prohibition has been held too late

after sentence (the defect of jurisdiction not being ap-

parent on the face of the proceedings) must be under-

stood of cases where the applicant has appeared in the

court below and made no objection there (ti). They
have no application to the case of a continuing sen-

tence which may end in something of a severer kind;

(a) See Tinniswood v. Pattison, 3 C. B. 243; Dutens t. Rob-

son, 1 H. Bl. 100.

(b) See per Bayley, J., Byerley r. Winclus, 5 B. & C. 23, 24.

(c) Ib.

(d) Darby v. Cozens, 5 T. R. 552; Whitford ?-. Wilson, cited

id. 556.

(e) See judgment in Be Dfcan of York, 2 Q. B. 40.

[/) Ib., per Lord Denman.
(17) Such as Chickhani v. Dickson, 12 Mod. 132; Pool v. Gard-

ner, 12 Mod. 207.

(h) See Serjeant v. Dale, L. R. 2 Q. B. 557.
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e.g., a sequestration of the profits of a living, which

might ultimately end in deprivation (i).

A prohibition would be granted after seizure of goods
hi execution; but not after the money recovered had
been paid over by the one party to the other; as, no
further step remaining to be taken, there would be

nothing to prohibit (k).

The argument that nothing remains to prohibit re-

quires, according to Lord Denman (Z),to be narrowly
watched, as it would give effect to unlawful proceed-

ings merely because they were brought to a conclusion.

And, according to another learned judge (m),
"

if it ap-

pears that the Court had no jurisdiction, the objection
can never be too late."

Wherever an inferior tribunal takes any step in a

cause over which it has no jurisdiction, a prohibition

may be applied for at once. But if the matter is one
which the inferior Court has ^ jurisdiction [^ 455 ]

to deal with, a prohibition cannot be obtained till some

point is raised by the pleadings, or otherwise, which
that Court has no jurisdiction to try (n).
Where the want or excess of jurisdiction does not ap-

pear on the pleadings, e.gr., in the county courts and
other inferior courts where there are no pleadings, the

application cannot be made until something arises which
ousts the jurisdiction.
The question whether the applicant for a prohibition When excep-

must first take exception in the court below to the exer- tion mnst

cise of its iurisdiction was fully considered in the elab- "^ be
.

j. ..T- j *r f f T j taken in
orate opinion of the judges in Mayor, &c., ofLondon v. court below.
Cox (o), delivered by Willes, J., to the House of Lords,
where most of the learning on the subject will be found.

In that case it was objected that the garnishee could

not apply for a prohibition before he had pleaded to the

jurisdiction of the mayor's court (p); the question for

decision being, in effect, whether, if a party, entitled to

(f) Ib. According to the opinion of all the judges in the arti-

culi cleri case (3 Jas. 1), a prohibition may go as well after judg-
ment and execution as before.

(k) Kimpton . Willey, 9 C. B. 719; Denton v. Marshall, 1 H.
& C. 654.

n 2 Q. B. 40.

m) Abbott, C.J., in Ex parle Williams, 4 B. & C. 314.

n) Mayor, &c., of London v. Cox, L. R. 2 E. & 1. Ap. 239.

(o) Ubi supra.

(p) By s. 15 of 20 & 21 Viet. c. clvii. it is enacted, with refer-

ence to the Mayor's Court, that
" no defendant shall object to the

jurisdiction of the Court, in or by any proceeding whatever, except

by plea."
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plead in the Court below, move for a prohibition instead,
it is competent for the Court to grant his application ?

The answer depends upon this whether the inferior

tribunal is incompetent to deal with the matter at all
;

or whether it has jurisdiction over the case, but some-

thing arises in the course of it with which the inferior

tribunal is incompetent to deal. In the former case a

plea in the court below is not a necessary preliminary to

applying for a prohibition; in the latter case it is, except
where the superior Court judicially knows that such a

plea would not be allowed by the Court below.
" There are exceptions which from their very nature

must be first raised in the court below. These occur (1) in

cases where there is jurisdiction over the subject-matter,
and in which,therefore, prohibition will not go for mere ir-

regularity in the proceedings, or even a wrong decision

of the merits (Blaguiere v. Hawkins (q) ) ;
but in which it

will be granted for a denial or perversion of right, such
for instance as refusal of a copy of the libel, in which

[^456] case -^ the prohibition is only quousque; or

refusal of a valid plea to a subject matter of complaint
within the jurisdiction; in which case, although if the

plea had been received, it might have been tried in the

court below, yet if it be refused, then upon its validity
and truth being established in the court above, the pro-
hibition is absolute; White v. Steele (r). In these cases

there is entire jurisdiction over the subject-matter. 1 2)
Another class in which the exception must first be taken

in the court below is that in which there is general juris-
diction over the subject-matter, but a defence is raised

which the court is incompetent to try; as where in a

suit to repair a chancel the impropriator pleads a custom
for the parish to repair, or raises a question of parish
or no parish, which must be tried by a jury: see Duke

of Rutland v. Bagshaive (s). In siich a case the prohi-
bition goes so soon as it appears that the special Court
cannot proceed without trying the custom, or taking a

step towards trying it, even though it be not yet in

issue, or a plea thereof refused; French v. Trask (t),

Byerley v. Windus (u). And in this class of cases the

prohibition acts simply in aid of the special or inferior

Court, by trying what that Court had no jurisdiction to

try; and upon an affirmative decision, the prohibition is

absolute; but upon a negative decision, there is a judg-
ment of consultation, upon which the special or inferior

Court proceeds with the case unhampered by the objec-

(?) 1 Doug. 378. (r) 12 C. B. N. S. 383.

() 14 Q. B. 869. (0 10 East, 348. () 5 B. & C. 1.
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tion. The Bishop of Winchester's case (x) was of an

intermediate class," where it was held, "that as the

Court well knew (that is to say, had judicial knowledge)
that the Ecclesiastical Courts would not allow such a

plea [that of a custom in non decimando by a layman],
the traverse of the refusal of the plea was immaterial.

. . . But whatever be the true conclusion upon this,

the reasoning is unanswerable, that if it appears judi-

cially to the prohibiting Court that the special or in-

ferior Court will not allow the plea, the prohibition
shall go without the idle ceremony of tendering there a

plea which is sure to be rejected
"

(y).

The application for a prohibition may sometimes be Application

made too soon. premature.

^ Where proceedings are pending before
[ ^ 457]

an inferior Court, having reference to several distinct

things, one or more of which is within the cognizance
or competence of that Court and others are not, the

High Court will not assume that the inferior Court will

go beyond its competency and jurisdiction, and will not

interfere before the inferior Court has done something
in excess of its jurisdiction (z).

Where matters triable at common law arise incident-

ally in a cause before the Ecclesiastical Court, and that

Court has jurisdiction in the principal point, a prohi-
bition will not be granted to stay trial (a).

Neither, according to Lord Ellenborough, can a pro-

hibition, in such a case, go before sentence; for till

sentence be given the courts of common law have no
reason to suppose that the Ecclesiastical Court will de-

termine wrong (6).

Where the faculty prayed for in the Arches Court of

Canterbury was for confirming alterations made in a

parish church, and secondly for appropriating certain

extensions made to the members of a university, and
the suit was at issue in the Arches Court, a prohibition,
was refused; because the granting a faculty as to alter-

ations in a church and as to the distribution of seats in

general was clearly matter of ecclesiastical cognizance;
and the objection against granting a faculty to a man
and his heirs, or to persons claiming pews, otherwise

than by prescription, in respect of houses out of the

(x) 2 Rep. 43 a
;
Cro. Eliz. 511.

(y) Per Willes, J. 2 E. & 1 App. 276. 277.

(z) See per Cockburn, C.J., R. v. Twiss, L. R. 4 Q. B. 413.

a) Per Lord Mansfield, Full v. Hutchins, 2 Cowp. 424.

6) Gould 0. Capper, 5 East, 3G4.
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parish, was premature (c).
" The Court," said Lord

Denman, C. J.,
" has no power to prohibit the Eccle-

siastical Court from granting a faculty to confirm the

alterations which have been made: the suit, therefore,
must proceed quoad them, in order that the Ecclesias-

tical Court, within whose proper jurisdiction that mat-
ter is, may determine whether the faculty shall be

granted or not. With respect to the other object of

the faculty; assuming for the sake of the argument that

the extension cannot be legally appropriated as prayed,
and also assuming that a prohibition will lie in respect
of an application ex gratiO. for a faculty before it is

granted (which is by no means a clear point), still we

[ ^ 458] are not to presume that the ^ Ecclesiastical

Court will not take care to limit the faculty (if any be

granted) to those objects which may legally be em-
braced in it."

This decision was followed in R. v? Twnss (d), where
the faculty asked for was to enable poor law guardians
to erect on consecrated ground a chapel for the inmates

of the workhouse, and also buildings connected with
the workhouse. A prohibition applied for, before sen-

tence in the Consistory Court, was refused; because,

though the erection of buildings other than the chapel
was a purpose for which the faculty could not be

granted, yet it might be granted for the building of the

chapel, and the Court would not presume that the in-

ferior Court would exceed its jurisdiction; and if the

inferior Court did so, there was nothing to prevent a

fresh application being made after the faculty should

be granted.
Where a plaint was issued in a county court by a

friendly society to enforce payment of a sum found, by
an arbitrator, to be due to the society from a member,
an application for a prohibition, on the ground that the

matter was one which could not be settled by arbitra-

tion, was held to be premature, as the court below was
the proper tribunal to try that question in the first in-

stance (e).

On the other hand, the application may be made too

late.

If the applicant delays moving till after the judg-
ment of the court below has been satisfied, e.g., by the

payment over of the amount of the judgment to the

(c) Hallack r. University of Cambridge, 1 Q. B. 593, distin-

guishing Byerley r. Windus, 5 B. & C. 1.

(d) L. R. 4 Q. B. 407.

(e) Skipton, &c., Society v. Prince, 33 L. J. Q. B. 323.
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plaintiff by the defendant, the application for a prohi-
bition will be held too late; for, as no further step re-

mains to be taken by the court below or by either of the

parties, there is nothing to prohibit (/).
But an application before sale, though after seizure

under an execution, would not be considered too late (g).

Where the sentence of a court martial has been car-

ried into effect by the sovereign dismissing from the

army the person found guilty, it was held that there

was nothing and nobody to prohibit. The court mar-
tial ceased to exist as soon as its sentence was pro-
nounced : to the Judge Advocate no other duty belonged
than that of transmitting the sentence for approbation-;
and even supposing -fa Grant v. Gould (h) to

[ *j{ 459]
furnish some argument that the writ might be directed

to him before execution, it was impossible to discover

what he could be required to abstain from after execu-

tion; and admitting for a moment that it was possible
to direct any writ directly to the sovereign, it was man-
ifest that what the sovereign had power to do, inde-

pendently of any inquiry, could equally be done though
the inquiry should not be satisfactory to a Court of

law, or even though the Court which conducted it had
no legal jurisdiction to inquire (*).

After judgment or sentence has been given by the After
subordinate tribunal, the general rule is that a prohi- judgment,
bition will only be granted where the want or excess of

jurisdiction is apparent on the face of the proceedings ;

it being never too late where the ground of application
is pro defectu jurisdictionis, and not merely pro defectu
triationis.

(/) See Denton v. Marshall, 1 H. & C. 654
;
32 L. J. Eq. 89.

(g] Kimpton v. Willey, 9 C. B. 719
;
19 L. J. C. P. 269.

(h) 2 H. Bl. 69. In this case the Court discharged a rule for a

prohibition to the Judge Advocate, on it being satisfactorily
shewn that no valid objection existed to the proceedings of the
court martial. "Nothing was said respecting the person to

whom it was addressed
;
otherwise it is not easy to see whrt

power the judge advocate could possess after the sentence had
been reported to his majesty and received his royal approbation;
and the prayer of the suggestion is remarkable in humbly im-

ploring that the writ may be directed to Sir Charles Gould, the

judge advocate or to some other competent person or persons, to hin-
der him from proceeding in ordering the execution of the sen-

tence. That case clearly falls short of the purpose for which it

was cited, as the sentence was not fully executed
;
and this fact

is slated in the affidavit on which the rule was founded ;" per
Um\ Denman. Re. Poe, 5 B. & Ad. 687.

(i) Re Poe, 5 B. & Ad. 681, 688. See also Denton v. Marshall,
1 H. & C. 660

;
Roberts r. Humby, 3 M. & W. 120

;
Yates v. Pal-

mor, 6 D & L. 283.
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It is a settled rule, according to Abbott, C.J.
(fc),

that you cannot apply for a prohibition after a jiidg-

ment, unless there be an original want of jurisdiction

apparent upon the face of the proceedings ;
the principle

of the rule being that "
if you wait and take the chance

of a sentence in your favour, you cannot afterwards ob-

ject to the jurisdiction, unless it appears on the face of

the proceedings that the Court had no jurisdiction
"

(Z).

This being the reason of the rule, it follows that

there may be an exception to it where there has been

[ ^- 460] no acquiescence on the part of -^f the appli-

cant, and where there has been no opportunity of ap-

plying for a prohibition before the Court below had de-

livered judgment (m).
Prohibition A difficult question sometimes may arise, where an
or appeal. appeal lies from the Court sought to be prohibited to

some other tribunal, whether the erroneous procedure
in the court below is ground for a prohibition or is

properly the subject-matter of appeal (n).
An application for a prohibition to the Divorce Court

was refused on the ground that the grievance of the

applicant might have been redressed by a Court of ap-

peal (o).
But in none of the numerous early cases as to Eccle-

siastical Courts dealing erroneously with matters triable

at common law, but properly before them, does it seem
to have been considered an objection to prohibition that

the decision of the particular Court might have been

appealed against to some higher eccclesiastical tribunal
;

at any rate where the construction of an Act of Parlia-

ment was involved (p).

(k) Delivering the judgment of the Court in Ex parte Cowan, 3
B. & A. 129.

(I) Per Lord Abinger, C.B., Roberts v. Humby, 3 M. & W. 122.

See also Buggin t>. Bennett, 4 Burr. 2037, 2038.

(m) See Roberts v. Humby, ubi supra; Serjeant v. Dale, L. R.

2 Q. B. D. 558, where the prohibition was granted after seques-
tration, and months after sentence.

(n) See per Lord Blackburn in Mackonochie v. Lord Penzance,
L. R. 6 App. Cas. 445. See also Gare v. Gapper, 3 East, 472, and
Ex parte Smyth, 2 C. M. & R. 754 (per Lord Abinger, C.B). And
per Lord Kenyon and Buller, J., in Leman v. Goulty, 3 T. R. 4,

5; per Lord Ellenborough. Bulwer v. Hase, 3 East, 220; Hal-

liday v. Harris, L. R. 9 C. P. 680.

(o) Foster v. Foster, 4 B. & S. 187; 32 L. J. ft. B. 312.

( p) See judgment of Exchequer Chamber in Veley v. Burder, 12
A. & E. 313, 314. and the cases there referred to. See also White
v. Steele, 12 C. B. N. S. 410, where it was held that the pen-
dency of an appeal from a subordinate to a higher ecclesiastical

tribunal, in which the errors of the subordinate tribunal might
be corrected, was no bar to a prohibition. And see the judgment
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If, however, the error of the lower ecclesiastical tri-

bunal is one relating to the practice of that court, and
does not violate any Act of Parliament or any princi-

ple of natural justice, appeal to the higher Ecclesiasti-

cal Court and not prohibition is the proper remedy.
On this point Thesiger, L.J., in a judgment (g),

adopted and made ^- his own by Lord Cairns (r), [-^ 461 ]

said :

"
Upon the assumption that no statutory pro-

vision is violated, it appears to me that the proceedings
would not have been properly the subject of a writ of

prohibition, even if they had not been warranted by
ecclesiastical law and practice . . . The mode in which
the suit is to be conducted, the sentence which it is open
to the judge to pronounce, and the means by which
that sentence is to be enforced, are all, in the absence

of statutory provision relating to these matters, to be reg-
ulated by the practice of the Court itself, and in re-

spect of which, if the judge errs, appeal and not pro-
hibition would be the proper remedy ;

unless his error

involves the doing of something which, in the words of

Littledale, J., in Ex parte Smyth (s), is 'contrary to

the general laws of the land
;' or, to use the language

of Lush, J., in the Court below (t), is 'so vicious as to

violate some principle of justice.'" The judgment in

the same case of Lord Watson, in the House of Lords,
was practically to the same effect (u}.

" The ques-

tion," said Lord Selborne (x), "resolves itself simply
and entirely into one of the proper course, practice and

procedure of an ecclesiastical court, in a cause of which
that court had proper cognizance, against a person and
in a matter properly subject to its jurisdiction. Such
a question, in my opinion, ought to be determined in

the ecclesiastical and not (by prohibition or otherwise)
in any temporal form . . . The remedy, if there be

any error in judgment, is by appeal
"

(y).

of Lord Ellenborough in Gould v. Gapper, 5 East, 364 scq. Lord

Denman, indeed, said in one case (Griffin v. Ellis. 3 P. & D.

403) : "It has been often held that an erroneous judgment on
matters within the cognizance of the Court Christian will not

entitle to prohibition, but only to appeal," and see the cases re-

ferred to in note (y), post.

(q) Martin v. Mackonochie, L. &. 4 Q. B. D. 731, 732.

(r) Mackonochie v. Lord Penzance, L. R. 6 App. Cas. 440.

(s) 3 A. & E. 719, 724. (0 L. R. 3 Q. B. D. 739.

{) See L. R. 6 App. Cas. 459. (x) Id. 431.

(y) See also Ex parte Smyth, Tyr. & Gr. 222. We find some
old authorities to a like effect; e.ff., per Richardson, J., in Denne
& Spark's case (Hat. 113), "if they will not pursue their rules

and order of justice, that is not a cause of a prohibition, but ap-

peal." And in Clarke's case, temp. 21 Jac. 1, a prohibition was
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Prohibition
or injunction.

Where deci-

sion of
inferior Court
has been
affirmed by
the High
Court.

If the judge of the inferior Court has jurisdiction
over the subject-matter of a suit but not power to

certify for costs, his so certifying is not ground of pro-
hibition (z).

As to misconstruction of an Act of Parliament,
the rule of law is that misconstruction of the Act as to

a point of jurisdiction is matter of prohibition in an

[ ^- 462 ] inferior court, but misconstruction of ^ au

Act of Parliament upon a matter which is within that

jurisdiction is matter of appeal (a).

Jessel, M.R., considered that where the Court has

power to grant either a prohibition or an injunction, the

latter and not the former should be granted, where it

is a shorter and cheaper mode of attaining the same
end (6).

If a party appeals to a superior Court from the de-

termination of an inferior tribunal, and the superior
Court affirms the existence of jurisdiction on the part
of the inferior Court, can he apply for a prohibition to

any other division of the Supreme Court? The point
arose in an Irish case (c), in which the existence of

jurisdiction on the part of justices to determine a com-

plaint in a summary way was affirmed (on a case

stated) by the Court of Queen's Bench. The judgment
of the Queen's Bench having been pleaded to a declar-

ation in prohibition ordered by the Lord Chancellor

(Lord O'Hagau), his Lordship, on demurrer, held the

plea bad, notwithstanding 20 & 21 Viet. c. 43, s. 6
;

considering the judgment of the Queen's Bench not of

such force and finality as of itself to nullify the juris-
diction of the Court of Chancery; that an ineffectual

exercise of the right of appeal did not, in a fit case,

forbid a prohibition; and that failure before one Court
was no sufficient bar to access to another (d). But this

decision of the Lord Chancellor was reversed by the

unanimous judgment of the Irish Court of Exchequer
Chamber (e).

denied because by intendment the applicant would be aided by
appeal (Vin. Abridg. tit. Prohibition, N.).

(z) Farrow r. Hague, 3 H. & C. 101; 33 L. J. Ex. 258.

(a) Per Brett, L. J.. Denaby, &c., Co. v. Manchester Railway
Co.

,
3 Nev. & M. Ry. Cas. 443.

(b) Hedley r. Bates, L. R. 13 Ch. D. 502. In one case, in the

time of Lord Hardwicke, the application was for an injunction
instead of a prohibition; Dunn i: Coates, 1 Atk. 288.

(c) Devonshire v. Foote, Ir. L. R. 5 Eq. 314.

(rf) Page 318.

(e) Devonshire v. Foote, Ir. L. R. 7 Eq. 365. The report only
states the fact of the reversal of the Lord Chancellor's decision.
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courts.

1. ECCLESIASTICAL COURTS.

THERE is a want of precision in the language of the
(jcnerai

Courts when deciding as to the cases in which a pro- as to prohibi
hibition lies to the Ecclesiastical Tribunals. The fol- toin to eccle

lowing appears to be the result of the cases on the sub-

ject.

(1.) A prohibition will lie where the Ecclesiastical

Court entertains a matter in which it has no jurisdic-
tion at all.

(2.) In a matter purely of ecclesiastical cognizance,
and where no question triable at the common law inci-

dentally arises, the temporal ^-Court will not [^- 404]
interfere, however erroneous the decision of the Eccle-

siastical Court may be, and however irregular its pro-



476 PROHIBITION.

cedure, provided it be not in violation of natural justice;
and this whether an appeal does or does not lie (a).

(3.) In a matter properly of ecclesiastical cognizance,
where a question triable at the common law incidentally

arises, the Ecclesiastical Court is not precluded from

deciding it; but it is bound to decide according to the

rules of the common law; and if the Ecclesiastical

Court decide it otherwise, a prohibition will lie (6).

(4.) If a subordinate Ecclesiastical Court commits
an error, other than the misconstruction of an Act of

Parliament, which is corrigible on appeal by a higher
ecclesiastical tribunal, it will be presumed that the

higher tribunal will correctly administer the law; and
not till after its sentence should a prohibition be moved
for. (c).

(5.) It is not necessary, to entitle to a prohibition,
'that the temporal Court should have cognizance of the

matter dealt with in the Ecclesiastical Court, it is enough
that the latter Court exceeds its jurisdiction (d).

Antiquity of The jurisdiction to prohibit Ecclesiastical Courts has

jurisdiction, been continuously exercised from the earliest times (e).
The remonstrances of the clergy against the frequent
interference by prohibition with the action of the Eccle-

siastical Courts were embodied by Archbishop Boni-

face in the Articuli Cleri of 53 Hen. 3. The statute of

Circumspecte Agatis, 13 Ed. 1 st. 4, recognized the right
of the Courts Christian to deal with a number of mat-
ters enumerated in it, "regiCiprohibitione non obstante ;"
and this enactment (repealed in some particulars by
the Statute Law Revision Act of 1863, 26 & 27 Vici c.

125) still marks the boundary line between the temporal
and ecclesiastical jurisdictions.

Matters not Matters of freehold and the rights of inheritance are

triable by ec- [^ 465] only ^-determinable in the temporal courts;
clesiastical go nafc jf fae Ecclesiastical Court intermeddles with

them, a prohibition lies (/).

(a) Seeder Littledale, J., Ex parte Smyth, 3 A. & E. 724; per
Lush, J., Martin v. Mackonochie, L. R. 3Q. B. D. 739; per Lord
Blackburn in Mackonochie v. Lord Penzance, L. R. 6 App. Cas.

440. and^er Lord Watson, id., 458, 459.

(6) See per cur. Robert's case, Cro. Jac. 270; the judgment in

Gould v. Gapper, 5 East, 362 seq. ;
and the cases referred to post.

(c) Griffin v. Ellis, 3 P. & D. 398, 403.

(d) Com. Dig. Prohib. F. 1.

(e) Glanville (who wrote about 31 H. 1), notices two instances

of prohibitions to the Ecclesiastical Courts.

(/) Bac. Abrid. Proh. L. 2. F. N. B. 40; 2 Roll. Abrid. 286;
Cro. Jac. 270; Cro. Car. 65; 2 Roll. Abrid. 285, 286, and authori-

ties there referred to. Hilliard v. Jeffreson, Ld. Ray. 212; Bin-
sted v. Collins, Bunb. 229.
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A prohibition was granted to the Ecclesiastical Court,
where the issue raised there was as to the existence of

a prescriptive right to seats in the body of a parish
church (gr); also where a modus was pleaded, and the

question was as to its existence (h) ; provided the plea
was not bad on the face of it (i). So a prohibition
would lie where the question is whether a particular

place is or is not a parish (&); or what are the bound-
aries of a parish (Z) ;

or whether a church is a parochial
church or a chapel of ease (m) ;

or whether a custom
does or does not exist (n) ;

or whether a way to church

is a highway or not (o) ;
or as to the validity of insti-

tution after induction (p); or where the defamation

proceeded for consists of temporal offences only (q), or

where, after compelling churchwardens to deliver in

their accounts, the spiritual Court proceeded to decide

on the propriety of the charges (r) ;
or where the citation

disclosed no spiritual offence (s).

Where the existence of the custom or modus was not

traversed -^- when alleged, or not pleaded in [ *j{ 466 ]

the Ecclesiastical Courts, a prohibition was refused ().

A. prohibition was granted to stay a suit in the

spiritual court for breaking open a chest in the church

(g) Byerley v. Windus, 5 B & C. 1
;
Be Bateman, L. E. 9 Eq.

660. See the form of order made by the Court fully set out at

the end of this case.

(h) Darby v. Cozens, 1 T. E. 552, 556; French v. Trask, 10

East, 348.

(i) Eoberts v. Williams, 12 East, 33.

(k) Eutland v. Bagshaw, 14 Q. B. 869; Brown v. Palfry, 3Keb.

286; 2 Eoll. Abr. 291, tit. Proh. L. 3.

(1) Foster v. Hide, 1 Eoll. 332; Stransham v. Cullington, Cro.

Eliz. 228; per Hale, C.J., 3 Keb. 286; 2 Eoll. Abridg. 291.

(m) See 2 Eoll. Abr. 291.

(n) See Churchwardens v. Eector of Market Bosworth, 1 Ld.

Eay. 435. The reason being, according to Holt, C. J., because
the spiritual Court has "

different notions of customs, as to the

time which creates them, from those that the common law hath.

For in some cases the usage of ten years, in some twenty, in some

thirty years, makes a custom in the spiritual Court; whereas by
the common law it must be time whereof," &c. (Ib.) See also

Dunn v. Coats, 1 Atk. 288; Dolby v. Eemington, 9 Q. B. 179.

Cf. Jones v. Stone, 2 Salk. 550.

(o) 2 Roll. Abr. 287; 1 Bulst. 67. See also 2 Roll. Rep. 41, 287.

Ip) Button's case, Hob. 15; Holt's case. 1 Bulst. 179.

(g) See Hollingshead's case, Cro. Car. 229; Evans v. Gwyn, 5

Q. B. 844; Ex parte Evans, 7 Jur. 420. Cf. Evans v. Brown, 2
Ld. Eay. 1101, and see Galizard v. Eigault, 2 Salk. 552.

(r) Lernan v. Goulty, 3 T. E. 3.

(s) Francis v. Steward, 5 Q. B. 984.

(<) Jones v. Stone, 2 Salk. 550; Dutens v. Eobson, 1 H. Bl.

100; Anon., 2 Salk. 551; differing from Bishop of Winchester's

case, 2 Eep. 45.
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and taking away the title deeds to the advowson (u).
A prohibition was also obtainable if the spiritual court

proceeded against a man for publishing a libel (x) ;
or

to punish him for treason, felony, or any other offence

punishable in the temporal courts (y] ;
or to try a ques-

tion which had been already determined by the temporal
court (z). So also wherever an offence, per se triable

in the Ecclesiastical Court, was accompanied by any
circumstances triable only by the temporal court (a);
or where, as to any matter not within their original

jurisdiction, but arising collaterally before them, they
required or admitted evidence other than that required
or admitted by the temporal courts (6).
Where churchwardens libelled a parishoner in the

spiritual court for payment of a rate, which appeared
on the face of the proceedings in that court to be illegal
and void, a prohibition was granted (c). A prohibition
was granted also where the invalidity of the rate was
shewn to the spiritual judge in the course of the pro-

ceedings (d); but in this case it was assumed that the

spiritual Court had come to an erroneous decision on
the statutes 58 Geo. 3, c. 45, and 59 Geo. 3, c. 30:

whether or not the spiritual Court was only in progress
of considering the question seems not to have been dis-

cussed (e). If the subject of the validity of the rate

were still under the consideration of the spiritual Court
a prohibition would not be granted (/).
Where an appeal from the Arches Court to the Judi-

[ -jf 467] cial -^ Committee of the Privy Council, in a

suit for non-payment of church rates, was pending, an

application for a prohibition, on the ground that the

rate was bad and appeared to be so from facts stated

on the pleadings, was refused; the matter being prop-

erly one of ecclesiastical jurisdiction and no erroneous

step having been taken.

(M) Gardner v. Parker, 4 T. R. 351, distinguishing Welcome
. Lake, 1 Sid. 221, 2 Keb. 21.

(x) Anon., Comb. 71.

(y) See Bac. Abr. Proh. L. 3.

(z) Boyle v. Boyle, 3 Mod. 164; Webb r. Cook, Cro. Jac. 535.

(a) See, for example, Gallisand v. Rigaud, 2 Ld. Ray. 809, and
the Abbot of St. Alban's case (22 Ed. 4) theie referred to.

(6) See Shotter t. Friend, 3 Mod. 286; Prince r. Huett, 1 Sid.

161.

(c) Burder v. Veley, 12 A. & E. 233; see also Gosling v. Veley,
7Q..B. 406.

(d) Blacket v. Blizard, 9 B. & C. 851.

(e) Per Lord Denman in Hall r. Maule, 7 A. & E. 728.

(/) Ib. See also R. v. Consistorial Court of London, 2 B. &
S. 339.
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A prohibition was granted to a consistory court for

refusing to admit a responsive allegation that at the

vestry, on the propriety of whose action the validity of

a rate depended, a poll had been duly demanded and
refused (g) ;

also where a consistory court proceeded to

hear exceptions to an inventory exhibited by an execu-

tor (h) ;
also where the judge appointed under the

Public Worship Act, 1874 (37 & 38 Viet. c. 85, s. 7),
heard a case outside the limits denned by the requisi-
tion of the archbishop (i}; and where a pioceeding
under the same Act was set in motion against an in-

cumbent by the bishop, who was also patron of the ben-

efice or preferment held by the incumbent (fc).

An archbishop having, in the exercise of his general

authority as visitor of an ecclesiastical body, passed
sentence depriving a dean of his dignity and place, &c.,
for simony, without any such formal proceeding as is

required by 3 & 4 Viet. c. 86, in the case of criminal

suits or proceedings against clerks in holy orders (s.

23), a prohibition was granted (I}; also where a

bishop, wrongly claiming a right to present by lapse to

a residential canonry, not only cited the dean and

chapter (in whom the right of election lay) to appear
before him and shew cause why the bishop should' not

by his visitatorial authority fill up the vacancy, but af-

terwards issued a mandate to the dean and chapter to

admit the person appointed by him into actual resi-

dence (ra) ;
also where a suit was instituted in the Ec-

clesiastical Court against a clergyman after the period
limited by statute (n).

jf The refusal of the bishop of a diocese to [^ 468]

grant letters of request is not ground for prohibiting
the archbishop from issuing a commission under 3 &
4 Viet. c. 86, s. 24 (o).

(g) White v. Steele, 10 C. B. N. S. 383. Compulsory church
rates were abolished by 31 & 32 Viet. c. 109.

(/*) Henderson v. French, 5 M. & S. 406; Griffiths v. Anthony,
5 A. & E. 623.

(i) Hudson v. Tooth, L. R. 3 Q. B. D. 46; 47 L. J. Q. B. 18.

See also Serjeant v. Dale, L. R. 2 Q. B. D. 558.

(fc) Serjeant v. Dale, ubi supra.

(I) EC Dean of York, 2 Q. B. 1. Distinguish Rackham v.

Blnck, 9 Q. B. 691, where it was held that a proceeding in the
Consistorial Court to recover penalties for non-residence under 1

6 2 Viet. c. 106, ss. 32, 114, was not a criminal suit within 3 &
4 Viet. c. 23.

(m) Bishop of Chester v. Harward, 1 T. R. 650.

(n) Free v. Burgoyne, 5 B. & C. 400.

(o) Ex partc Denison, 4 E. & B. 292. Consult this case also as
to what amounts to an adjudication by the bishop on a charge
against a clergyman.
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Construing
Act of

Parliament.

Prohibition
after

sentence.

The Court will not interfere by prohibition with the

decision of a bishop under 1 & 2 Viet. c. 106, s. 54, as

to whether a spiritual person has "
any legal cause of

exemption from residence "
(p).

A prohibition was refused to stay a suit, for officiat-

ing in an unlicensed chapel without the license and

against the monition of the bishop of the diocese,

brought against a person who had been ordained a

priest, but who had subsequently become a dissen-

ter (q).
Where a person was sued out of his diocese, in a

matter properly of ecclesiastical cognizance, it was held

in the time of Holt, C.J., that a prohibition would not

be granted unless applied for before sentence; because,

though the matter did not belong to that spiritual

court, it did to some other, and not to the temporal
court (r).
The same rule has been held to apply wherever the

ground of application does not appear on the face of

the proceedings (s).

It is not necessary, however, that the absence of

jurisdiction should appear on the face of the libel; it

is sufficient, after sentence, if it appears that the spir-
itual court has misconstrued an Act of Parliament (t).

The misconstruction of any Act of Parliament by the

Ecclesiastical Court was always ground of prohibi-
tion (it).

But it is no ground for prohibition that the spiritual
court would have to determine the effect of an Act of

Parliament which, until an erroneous decision is actu-

ally given, it will be presumed that the Court will con-

strue correctly (.r).

[ ^f 469 ] ^f Where the spiritual court has no original

jurisdiction, it is never too late to apply for a pro-

() Ex parte BaTtlett, 12 Q. B. 488.

(q) Barnes v. Shore, 8 Q. B. 640. See now 33 & 34 Viet. c. 91.

(r) Gardner v. Booth, 2 Salk. 549.

(s) Argyle v. Hunt, 1 Str. 187; of. per Ld. Kenyon, Leman r.

Goulty, 3 T. R. 4. See also Evans v. Gwyn, 5 Q. B. 844; Rickets
r. Bodenham, 4 A. & E. 441. Sed ride contra, Paxton r. Knight,
1 Burr. 314.

(t) Gould 17. Capper, 5 East, 345.

() See Gould v. Gapper, 5 East, 345, and the various cases

referred to in the judgment. See also per Lord Watson, Macko-
nochie r. Lord Penzance. L. R. 6 App. Cas. 458, 459.

(x) Hall v. Maule, 7 A. & E. 721. In Cockburn r. Harvey. 2
B. & Ad. 797, where a prohibition was granted, this point does
not appear to have been taken; the judgment dealing only with
the question as to the proper construction of the Act of Parlia-

ment. See Blacket i1
. Blizard, 9 B. & C. 851, distinguished in

Hall v. Maule, 7 A. & E. 729.
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hibition (y). And the same is the case where the ex-

cess or want of jurisdiction appears on the face of the

proceedings.
And in some cases a prohibition cannot properly be

moved for before sentence has been pronounced, e.g.,

where a sentence of deprivation is the only part of the

proceeding beyond the jurisdiction of the Court to be

prohibited (2).

Though the Court Christian cannot try the existence When ques-
of a custom, there is no ground for a prohibition if the tion as to

alleged custom be wholly immaterial, so that it is per-
custom is not

fectly indifferent which way it is found (a) ;
or if it is

prohibition
not denied (6) ; nor, according to a case in the time of

Lord Hale, where the spiritual court negatived the ex-

istence of a custom on which the libel was founded (c);
and a suggestion that the Ecclesiastical Court is likely
to entertain a question not triable by them is insuffi-

cient (d).
That an offence is punishable temporally is not Offence also

ground for prohibiting an Ecclesiastical Court proceed- punishable

ing in respect of the same offence, e.g., a proceeding temporally,

in respect of foigery, or for obscenity, or unnatural of-

fences, for the purpose of deprivation only (e) ;
neither

is the fact of a temporal loss resulting from it (/).
Neither is it sufficient ground for prohibition that

the bishop of the diocese is interested (by guaranteeing
to the promovent his expenses) in a cause before the

chancellor of the diocese, in the consistorial court of

the diocese (g).

^ If the proceeding in the Ecclesiastical [ ^ 470] Where part
Court is in respect of two distinct things, one of which ?

f tlie patter
is of ecclesiastical cognizance and the other not, a pro- ?

s rognizabh

~
tical Court.

(y) Parker v. Clarke, 3 Salk. 87.

(z) See Re Dean of York, 2 Q. B. 40.

(a)
Per cur. Rutland v. Bagshaw, 14 Q. B. 889.

(6) Dutens v. Robson, 1 H. Bl. 100.

(c) Churchwardens v. Rector of Market Bosworth, 1 Ld. Ray.
435.

(d) Ex pnrte Law, 2 A. & E. 45
;

cf. Blunt v. Harwood, 3 N.
& P. 577; and Dutens v. Robson, ubi supra.

(e) See Slater v, Smalebrook, 1 Sid. 217
;

1 Lev. 138, and
Townsend v. Thorpe, 2 Ld. Ray. 1507, referred to in the judg-
ment of the House of Lords in Free v. Burgoyne, 2 Bligh. N. S.

79, 80. See also Burder v. Hodgson, 4 Notes of Cases, 488, and
Dean of Jersey v. Rector of

,
3 Moo. P. C. 229.

(/) Baker v. Rogers, Cro. Eliz. 789.

(g) Ex parte Medwin & Hurst, 1 E. & B. 609. See also Bishop
of Lincoln v. Smith, 1 Vent. 3, where Keyling and Twisden, JJ.,
refused to prohibit a proceeding by a bishop in his own court, for

a pension. The distinction between the Chancellor and the Com-
missary is pointed out by Lord Campbell in 1 E. & B. 616.

31 INFORMATION.
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Submission
to jurisdic-
tion.

Mere irregu-
larities in

procedure.

Appeal dis-

tinguished
from prohibi
tion.

hibition will be granted quoad that which is of temporal

cognizance (/&). But, after sentence, in such a case, it

will be presumed that the Ecclesiastical Court has pro-
ceeded only upon the matters within its cognizance,
unless the opposite be clearly shewn (*). After sen-

tence, absence of jurisdiction had always to be clearly
shewn (k).
Where a party resident out of the jurisdiction of the

Ecclesiastical Court was cited and appeared and pleaded
without objection, an intervener was refused a prohibi-
tion (I).

But a plaintiff in the Ecclesiastical Court might ob-

tain a prohibition to stay his own suit where the de-

fendant raised some point out of the jurisdiction (m).
As already stated, mere irregularities in the pro-

cedure of an Ecclesiastical Court, not amounting to a

contravention of natural justice, are not considered

ground of prohibition (n) : the proper course is to ap-

ply to the Court which has dominion over its own prac-

tice, or to a superior tribunal by way of appeal (o).
The jurisdiction in prohibition

" does not enable the

temporal court to act as a Court of Appeal from the

Court Ecclesiastical, so as to correct any irregularity or

even injustice which may have been done by the Eccle-

siastical Court, if done in the exercise of their juris-
diction" (p); vide ante, pp. 460, 461 (q).

[-^-471] "^-2. VICE-CHANCELLOR'S COURT AT UNIVERSITIES.

The Chancellor's Court of the University of Oxford

having adjudged, ordering that a person who had

brought an action at common law against a resident

member of the University should stay his action and

pay costs, and on default should be arrested, a prohibi-
tion "was granted (r); there being no power in the

(h) Per cur. Pense v. Prouse, 1 Ld. Ray. 59.

(i) Hart v. Marsh, 5 A. & E. 602; cf. Ricketts v. Bodenbam, 4

A. & E. 441.

(k)
Carslake v. Mapledoram, 2 T. R. 473.

(/) Chichester v. Donegal, 6 Mad. 375. See also Vanacre v.

Spleen, Carth. 33, and Anon., 2 Show. 155.

(m) Worts v. Clyston, Cro. Jac. 350, 3 Inst. 607
;
Paxton v.

Knight, 1 Burr. 314.

() Ex parte Story, 8 Ex. 195.

(o) Per Parke, B., id. 202. See also Ex parte Smyth, Tyr. &
Gr. 222, and Mackonochie v. Lord Penzance, L. R. 6 App. Cas.

431, 459.

(p) Per Lord Blackburn, Mackonochie v. Lord Penzance, L.

R. 6 App. Cas. 444. See also per Lush, J., in the Court below,
L. R. 3 Q. B. D. 739.

(q) See also Bulwer v. Hase, 3 East, 217.

(r) Chancellor, &c., of Oxford v. Taylor, 1 Q. B. 952.
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University Court to mulct in costs a person not a mem-
ber of the University and to enforce payment by arrest.

A prohibition was granted (26 Car. 2) to the Court
of the Vice-Chancellor of Cambridge on the application
of a person who had a libel preferred against him in

that court for proceeding, by information in the King's
Bench, against divers persons who had committed a riot

within the jurisdiction of the Vice-Chancellor's Court (s).

But the proceeding to be prohibited must be of a judi-
cial kind. Discommuning a tradesman is not such (t).

3. MAYOR'S COURT OF CITY OF LONDON.

The Mayor's Court of the city of London is an in- Mayor's
ferior court within the meaning of the general rule as Court an

to prohibitions (u); and a prohibition will be granted
inferior

where the cause of action has not arisen within its
cc

jurisdiction (v).
Where only part of the cause of action arises within Where cause

the City, and the defendant neither resides nor carries of action does

on business within it, a prohibition will be granted (x).

The Mayor's Court has jurisdiction, under sect. 12 of

the Mayor's Court Procedure Act, 1857, in all cases not

exceeding 50, where the defendant dwells or carries

on business within the City, and a part of the cause of

action arises there (y).

^C An account stated within the City is sum- [^ 472]
cient to give jurisdiction (z).
And a prohibition will not be granted to restrain an

action on a cheque drawn on a bank out of the jurisdic-

tion, under circumstances which render Tinnecessary

presentment by the indorsee (a). Nor where goods
ordered by letter, posted in the City, were also deliv-

ered there to the defendant (&).
Neither would a prohibition lie to restrain the

Mayor's Court from re- trying an action on the ground

(a) Richardson's case (26 Car. 2), cited Ba. Abrid. Proh. I.

(t) Expartc Death, 18 Q. B. 647.

(u) See opinion of the judges in Mayor, &c., of London ?. Cox,
L. R. 2 E. & I. App. 256-258, and the authorities there reieired

to.

(v) See also Alderton v. Archer, L. R. 14 Q. B. D. 1
;
Jacobs v.

Brett, L. R. 20 Eq. 1; Cooke v. Gill, L. R. 8 C. P. 107.

(x) Gold v. Turner, L. R. 10 C. P. 149.

(y) Hawes v. Paveley, L. R. 1 C. P. D. 418, by the Court of

Appeal, overruling the decision of the Court of Common Pleas.

And see the previous cases of Quarlty v. Timmius, L. R. 9 C. P.

416, and Robinson v. Emanuel, L. R. 9 C. P. 414.

(z) Taylor v. Nicholls, L. R. 1 C. P. D. 242.

(a) Wirth v. Austin, L. R. 10 C. P. 689.

(6) Taylor v. Jones, L. R. 1 C. P. D. 87.
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of surprise and fresh evidence, after a rule to enter a

nonsuit had been obtained and disposed of in the su-

perior Court, under sect. 10 of the Mayor's Court Pro-
cedure Act, 1857 (c).
A prohibition will not be granted to restrain the

Court from adjudicating upon a counterclaim in respect
of matters beyond the jurisdiction, to the extent neces-

sary to meet the claim of the plaintiff (d).
Where the counterparts of a lease were signed by

the vendor and purchaser respectively in the city of

London and in Middlesex, then exchanged, and the de-

posit paid at the office of the purchaser's solicitor in

the City, an action in the Mayor's Court for the bal-

ance of the purchase-money was prohibited, on the

ground that no part of the cause of action arose within
the jurisdiction; the defendant having signed in Mid-
dlesex (e).
Where part of the plaintiffs cause of action did not

arise within the city of London, but, on shewing cause

against a rule for a prohibition, the plaintiff abandoned

wholly this part, the Court discharged the .rule for a

prohibition, but without costs (/).
A prohibition was granted where the defendants, be-

ing a railway company, had their principal station out-

side the City, though they had one of their station's

within it (g).
Also to restrain the making of orders or committing

[ ^- 473] to prison -^ under sect. 5 of the Debtor's Act,

1869, where the judgment debtor was not at the time
of issuing the summons resident or carrying on busi-

ness within the City (h).
A judgment signed at the Queen's Bench office in

the Temple, on a judgment of the Supreme Court of

China and Japan, for money lent in China, was held
not to be a debt arising within the city of London as to

give jurisdiction to the Mayor's Court to attach moneys
of the defendant in the City; and a prohibition was

granted (i).

Prohibition A prohibition will be granted even after the judg-
after removal ment of the Mayor's Court has been removed into the

(c) Lebeau v. General Steam Navigation Co., L. R. 8 C. P. 129.

(rf) Davis i;. Flagstaff Mining Co., L. R. 3 C. P. D. 228. Vide
ante. pp. 451, 452.

(e) Alderton . Archer, L. R. 14 Q. B. D. 1; 53 L. J. Q. B. 4.

(/) Ellis T. Fleming, L. R. 1 C. P. D. 237..

(ff) See Le Tailleur v. South Eastern Railway Co., L. R. 3 C.

P. D. 18.

(h) Washer v. Elliott, L. R. 1 C. P. D. 169.

(i) Tapp t?. Jones, L. R. 9 C. P. 418.
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superior Court, under sect. 48 of 20 & 21 Viet. c. clvii. of judgment
(the Mayor's Court Procedure Act, 1857) (fc).

into superior

It may now be taken as settled, notwithstanding the court -

decision in Manning v. Farquharson (Z) (followed in Effect of s. 15

Baker v. Clark] (m), that sect. 15 of the Mayor's Court
courtAct!

Act, 1857 (n), does not prevent the defendant to an ac- 1857.

tion in that Court from moving for a prohibition. That
decision was disapproved in the opinion of. the

Judges (o), delivered by Willes, J.,to the House of

Lords in Mayor, &c., of London v. Cox(p); and has
been expressly dissented from by Jessel, M R., in

Jacobs v. Brett (q), and by Lord Coleridge, C. J., Brett

and Archibald,
1

JJ., in Bridge v. Branch (r); all of

whom concurred in holding that sect. 15 of the May-
or's Court Procedure Act, 1857, applies only to the

modes of objecting before that Court to its jurisdiction,
and that it has no application to the High Court. It

had previously been decided that the section did not

affect the right of a garnishee to apply for a prohibi-
tion (s).

To a declaration ir prohibition, the Mayor's Court Custom of

pleaded an ^ immemorial custom in case of [ ^ 474 ] foreign

any plaint of debt levied in the Mayor's Court, followed attachment,

by process and a return of nihil, then to attach the de-

fendant by any debt [wherever arising] due to him
from any other person

" found within the jurisdiction
of the said Court," and after four defaults of the de-

fendant, then to award execution against the garnishee
to pay the plaintiff, he giving security by sufficient

pledges to restore to the defendant the sum attached
if he within a year and a day comes into court and dis-

proves or avoids such debt, &c.
;

in short, claiming
jurisdiction because the debtor of the debtor was found
within the City, though none of the parties resided

therein, and though there was no jurisdiction in respect
of the original cause of action. This plea was, on de-

murrer, held bad "because the custom relied upon

(fc) Bridge v. Branch, L. R. 1 C. P. D. 633.

(/) 30 L. J. Q. B. 22; a decision of Crorapton, J., in the Bail

Court.subsequently approved by the judgment of the Exchequer
Chamber delivered by the same learned judge, in Mayor, &c., of
London v. Cox, 2 H. & C. 409.

(m) L. R. 8 C. P. 121.

(M) This section enacts that '' no defendant shall be permitted
to object to the jurisdiction of the Court by any proceeding
whatever, except by plea."

(o) Willes, Blackburn, Shee, and Smith, JJ., and Pigott, B.

(p) L. R. 2 E. & I. App. 259.

(q} L. R. 20 Eq. 1. (r) L. R. 1 C. P. D. 633.

(s) Mayor, &c., of London v. Cox, L. R. 2 E. & I. App. 239.
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transgresses the local limits; and the customary pro-

ceeding is avowedly accessory to a limited jurisdiction,
and is incongruous and therefore void, as setting up an

accessory more extensive than the principal ....
And if the custom set up did in fact prevail before the

Statute of Westminster the First, it was not only void

by the common law, but was also by that statute de-

clared to be illegal
"

(/).

The custom of foreign attachment, like other cus-

toms, must be local in order to be valid; and a sum-
mons issued for a debt not arising within the jurisdic-

tion, is one which the Court has no warrant to issue (u).

[ -fa 475 ] -^f To give jurisdiction, the garnishee must
not only be " found " within the City, but must also

be resident within the City (x).

A garnishee does not, by pleading nil habet in the

Mayor's Court, disqualify himself from applying for a

prohibition (y). In granting a prohibition on the ap-

plication of a garnishee who had done so, Lord Camp-
bell said:

" He was bound to put in a plea that he might
avoid judgment; and, before the trial of the issue upon
that plea, and within a reasonable time after pleading
it, he applies for a prohibition to prevent further pro-

ceedings in an action which ought never to have been com-
menced. Hoc statu, a stranger might successfully apply
for a prohibition, and surely so may the garnishee

"
(z).

The custom of foreign attachment as it existed in this

(<) Mayor, &c., of London t?. Cox, L. R. 2 E. & I. App. 253-
255.

"
It appears to be in accordance with authority and good

sense to hold that a man who could not be sued in London by his

own creditor cannot by the mere act of using the Queen's highway
through the City, whether on his own business or the Queen's,
as a juryman at the Central Criminal Court, or a witness at

Guildhall (for the custom as alleged includes all) become liable

to be stayed there under the custom of the place by the alleged
creditor of his creditor. Both upon this latter ground, and also

upon the distinct ground that the debtor, not liable to be sued
in London, of a creditor not liable to be sued in London, cannot,

by entering the City of his own head, create a jurisdiction against
his creditor, the custom as pleaded is bad, and the plea is no
answer to the declaration." Ib., pp. 274, 275.

(u) See per Willes, J,, L. R. 2 E. & I. App. 265, 266; per Lord

Campbell, C. J., De Haber v. Queen of Portugal, 17 Q. B. 213.

The cases of Banks v. Self (5 Taunt. 234), and Harington r. Mc-
Morris (ib. 228), only shew the course of pleading in the case of

a garnishee, who, without collusion, and in ignorance of the

want ofjurisdiction, has paid under compulsion of the attach-

ment, and is afterwards sued by his own creditor ( per Willes,

J., L. R. 2 E. & I. App. 269).

(x) See opinion of the judges above cited, L. R. 2 E. & I. App.
273, 274, and the authorities there referred to.

(y) Wadsworth v. Queen of Spain, 17 Q. B. 217. (z) Ib.
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court for about 200 years (a custom which, as observed

by Bramwell, L.J., enabled a man to enforce ex parte a

claim, without giving him against whom it was made
notice that it was so made), received its death-blow

from the decision of the Court of Appeal, in the case of

the London Joint Stock Bank v. Mayor of London, (a),
where a prohibition was granted to stay all proceedings

against the garnishee.

4. COUNTY COURTS.

The jurisdiction of the modern county courts being Matter
fixed by statute, a prohibition will be granted wherever excluded

they deal with any question excluded from their cogni-
from their

zance by Act of Parliament.

Thus wherever (except in actions of replevin (6) or

any other case where a special jurisdiction is given by
statute (c)), there is reasonable evidence that title to

land is in question (d) ;
but a -^- mere assertion [-^- 476]

of title by the defendant, even though sworn to by him,
does not necessarily oust the jurisdiction (e).

Where title to land being really in question, the

county court judge nonsuited and awarded costs to the

defendant, a prohibition was granted; as there was no

jurisdiction to give costs in such a case ( / ).

Prohibitions have also been granted where the title to

a toll was in question (g)~, or the title to an office such
as that of parish clerk (h) or bailiff of a city (i).

But a claim of a profit d, pendre, though bond fide,

will not oust the jurisdiction (k) ;
nor a claim of a cus-

tom (Z); nor a claim to recover a local rate (m).

(a) L. R. 5 C. P. D. 494. See also Banque de Credit Commer-
cial v. De Gas, L. R. 6 C. P. 142.

(6) As to the jurisdiction to try replevin actions though title

should be in question, see R. v. Raines, 1 E. & B. 855
;
Fordham

v. Akers, 4 B. & S. 578.

(c) See R. v. Harden, 2 E. & B. 188.

(d) Lilley v. Harvey, 17 L. J. Q. B. 357
;
Marwood v. Waters,

13 C. B. 820
;
Chew v. Holroyd. 8 Exch. 249

; Mountnoy v. Col-

lier, 1 E. & B. 630
;
Pearson v. Glazebrook, L. R. 3 Ex. 27

;
Be

Knight, 1 Exch. 802.

(c) Lilley v. Harvey, uM supra. See also Wickham v. Lee. 12

Q. B. 521
; Emery v. Barnett, 4 C. B. N. S. 423. Sed vide, Marsh

v. Dewes, 17 Jur. 558.

(/) Lawford v. Partridge, 1 H. &. N. 621 ; 26 L. J. Ex. 147.

See also Yates v'. Palmer, 6 D. & L. 283.

(g) R. v, Everett, 1 E. & B. 273. Cf. Hunt v. Great Northern

Railway Co., 10 C. B. 900.

(h) Stevenson v. Raine, 2 E. & B. 744.

(0 Tinniswood v. Pattison, 3 C. B. 243. Cf. Cannon r. Small-

wood, 3 Lev. 203. (k) Lloyd v. Jones, 17 L. J. C. P. 206.

(1) Davis v. Walton, 8 Exch. 153. See also Be Knight. 1 Exch. 802.

(m) Stuart v. Jones, 1 E. & B, 22.
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A prohibition would be granted where the question

relating to the delivery up of premises under & 10
Viet. c. 95, s. 122 arose, not between landlord and ten-

ant, but between a tenant and the mortgagee of the

landlord (n): so if a county court judge should, since

the Judicature Act, 1873, grant an injunction to restrain

an action in the High Court of Justice (o); also to re-

strain an exercise of Admiralty jurisdiction in a case of

collision, where the court of Admiralty would have had
no jurisdiction (jp); and to prevent a levying of execu-

tion for interest on a county court judgment, such judg-
ments not coming under sect. 17 of 1 & 2 Viet. c. 110 (q).

A prohibition to a county court having Admiralty
jurisdiction, in a case of claim for necessaries, being ap-

plied for on the ground that the shipowner was domi-
ciled in England, the High Court refused it, as the

county court had jurisdiction, under 24 Viet. c. 10, s. 5,

and 31 & 32 Viet. c. 71, s. 3, sub-s. 2, unless it were

[ -^ 477]
" shewn ^ to the satisfaction of the Court that

at the time of the institution of the cause any owner or

part owner was domiciled in England or Wales;" and the

domicile of the owner was not shewn until after judg-
ment had been given (r) : besides, the domicile of the

owner might have been a disputed fact which the county
court judge might have had to decide whilst both parties
were before him (s).
A prohibition was granted to restrain an action against

an administrator, with the will annexed, who resided
out of the county court district; the grant of letters of

administration having also been made outside the dis-

trict (<). Also where the plaintiff had (contrary to 9
& 10 Viet. c. 95, s. 58) divided his cause of action, which
was for an amount beyond the jurisdiction, so as to

bring several actions for smaller amounts ().
It is an excess of jurisdiction on the part of a county

court judge for which a prohibition will lie, after mak-

ing an entry of judgment for the defendant in an action,

(n) Jones v. Owen, 5 D. & L. 669.

(o) Cobbold r. Pryke, 49 L. J. Q. B. 8.

( p) Everard v. Kendall, L. R. 5 C. P. 428.

(q) R. r. County Court Judge of Essex, L. R. 18 Q. B. D. 704.

(r) Ex parte Michael, L. R. 7 Q. B. 658.

(s) Id., per Coekburn. C. J.. p. 660.

(t) Fuller v. Mackay, 2 E. & B. 573.

() Re Akroyd, 1 Ex. 479; 17 L. J. Ex. 157: cf. Kimpton v.

Willey, 9 C. B. 719; see also Hartley v. Ayurst, 11 L. T. O. S.

150: and cf. the old cases referred to, 2 Roll. Abr. 280: F. X. B.

46; Vent. 65, 73: Palm. 564; 2 Keb. 617. Distinguish Wickham
v. Lee, 12 Q. B. 521

; Apothecaries Co. . Burt, 5 Ex. 363.
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to alter such judgment after the Court had broken up
and the defendant had left, and to order a new trial (a;);

and so also it would seem if, after hearing and refusing
an application for a new trial, the judge should hear
and accede to a renewed application on a subsequent
day (y); or if a new judge should receive, and enter

up as his own judgment, a written statement of his

decision sent him by the deputy of the late judge (z).
So if, without the plaintiff's consent, the judge should

reduce the claim to 50 in order to give himself juris-
diction (a) ;

or if, the particulars of the plaintiff's claim
not disclosing a case within the jurisdiction, the judge
should amend them so as to bring the case within his

jurisdiction (b] ; or if the judge should make a second
order of commitment for the same default in paying
an ^ instalment of a debt (c); or should ex-

[ ^f 478 ]
ercise jurisdiction in Friendly Society disputes, where
the statutory condition to the existence of jurisdiction
had not been fulfilled (d), or on the application of per-
sons not entitled to institute proceedings (e).

The reception of improper evidence is not ground of Errors in

prohibition (/) ;
nor any error, legal or otherwise, in judgment or

the decision (g)', nor a mistake as to the time within ^ro

which process should be delivered in
(ti).

" I never

heard," said Grove J.,
" that prohibition would lie where

a question of time merely was involved: all the practice
has been to the contrary (*).

That the county court bailiff had seized in execution

goods of the judgment debtor greater in value that the

amount over which the county court had jurisdiction,
was held no ground for prohibition (&).

(x) Jones v. Jones, 17 L. J. Q. B. 170. Cf. Trustees of Jones
?;. Gittins, 51 L. T. N. S. 599; Smith v. McGlone, 8 Ir. L. R. Q.
B., &c., Divns. 267.

(y) Mossop v. Great Northern Railway Co., 16 C. B. 580.

(z) Hoey v. McFarlane, 4 C. B. N. S. 718. See especially per
Willes, J., at p. 736.

(a) lie Hill. 10 Ex. 726; 24 L. J. Ex. 137.

(fc) Hopper 'v. Warburton, 32 L. J. Q. B. 104.

(c) Horsnail v. Bruce, L. R. 8 C. P. 378.

(d) Smith v. Pryse, 7 E. & B. 339. Distinguish Skipton, &c.,

Society v. Prince, 33 L. J. Q. B. 323.

(e) Hull v. McFarlane, 2 C. B. N. S. 796.

(/) .ReDunford, 12 Jur. 361 (in Court of Exchequer); Winsor
v. Durnford, 12 Q. B. 603.

(g) Norris v. Carrington, 16 C. B. N. S. 396; Ex parte Rayner,
5 D. & L. 342; 5 C. B. 162; Re Bowen, 15 Jur. 1196; Lexden
and Munster Union v. Southgate, 10 Exch. 201

;
Meredith v.

Withingham, 1 C. B. N. S. 216.

(A) Barker v. Palmer, L. R. 8 Q. B. D. 9.

(i) Id. 11. (k) Ex parte Summers, 2 C. L. R. 1284.
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Action sub-

stantially
out of juris-
diction.

The sufficiency of proof of service of the summons
has been held to be a question for the determination of

the county court judge; and a prohibition was refused

where he had determined the question (Z).

Where a judge, in order to prevent a claim being
barred by the statute of Limitations, directed a fresh

summons to issue bearing the same date and number
as one already served, which, by mistake of an officer

of the court, had wrongly described the defendant, the

High Court refused a prohibition (m).
And where judge wrongly committed, on default in

paying an instalment, a debtor who had been discharg-
ed from the debt in question by the Insolvent Debtors

Court, this was held to be at most an erroneous exercise

of his powers as judge, which might entitle the de-

fendant to his discharge, but not a ground of prohibi-
tion (n).

[ ^f 479] ^ Where a party applied for a new trial, but

did not give the seven clear days' notice of his intention

to do so, required by Order xxvm., r. 1, of the County
Court Rules, 1875, and the judge in the absence of the

other party granted a new trial, a prohibition was re-

fused: on the ground that the proper course was to

have applied, at an^y rate in the first instance, to the

county court judge to set aside as irregular the ordet

made by him for a new trial (o).
A prohibition was refused also where a wrong form

of summons was used, viz., that prescribed on a judg-
ment de bonus testatoris, instead of that appropriate to

a judgment quando acciderint (p).
The same would apply if, in dealing with a case over

which he had jurisdiction, e.g., an action for false im-

prisonment, the judge should in his judgment use ex-

pressions as if he was giving damages for a malicious

prosecution, as well as for the trespass (g).
But where it appeared from the plaint itself or the

particulars that the action was one substantially for a

malicious prosecution, there being no assault except the

constructive one by giving into custody, a prohibition
was granted (r).

So also where the action was nominally for the re-

(l) Zohrab v. Smith, 17 L. J. Q. B. 174: Robinson v. Lenag-
ham. 17 L. J. Ex. 174.

(m) Foster v. Temple, 5 D. & L. 655; 17 L. J. Q. B. 230.

(n) Stile v. Booth. 1 L. M. & P. 440; 19 L. J. Q. B. 521.

(o) Trustees of Evan Jones r. Gittins, 51 L. T. X. S. 599.

(p) Ellis P. Watts. 8 C. B. 614.

(q) Olivers v. Savage, 5 E. B. 697 : 25 L. J. Q. B. 85.

(r) Jones v. Currey, 2 L. M. & P. 474.
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covery of moneys paid and for loss of time and attend-

ance before magistrates, on a complaint and informa-

tion of the defendants which was heard and dismissed,
the Court held that the plaint was in substance for a

malicious prosecution, and a prohibition was granted (s).

Wherever the error of the county court is matter of Where error

appeal, a prohibition will be refused. *s corrigible

Where the summons though served upon the defend-
0!

ant within the time required by Order vin., r. 7, of the

County Court Rules, 1875, had not been delivered to

the county court bailiff within the time therein speci-

fied, and the county court judge held the service good
and tried the cause, the High Court was of opinion that

the proper remedy was by appeal from the ruling of

the judge, and not by application for a prohibition (t).

A prohibition would be refused where the facts on Where juris-

which the ^ jurisdiction depended rested [ ^ 480] <J

iction

upon conflicting evidence, which it was for the county
court to determine (u); unless the High Court were con- facts,

vinced that the decision was perverse and not the result

of an honest exercise of judgment upon the evidence (x).

Where, however, a judge wrongly held that a ques-
tion of title to land was not involved, a prohibition was

granted (y).
And if, in arriving at a finding of fact on which the

jurisdiction depends, the judge proceeds on a wrong
principle, his decision is not conclusive, and a prohibi-
tion may be granted (z) ; e.g., where in ascertaining the

annual value of premises, so as to give or exclude juris-
diction to try an action of ejectment, the judge deducted
from the rent paid by the tenant to the landlord the

amount of ground rent paid by the latter. So where,
after judgment and execution, an interpleader summons
was issued, and the judge erroneously held that the

claimant had given an insufficient description of his ad-

dress, a prohibition was granted to stay execution in

the original plaint (a).

(s) Hunt v. North Staffordshire Railway Co., 2 H. & N. 451.

(1) Barker v. Palmer, L. R. 8 Q. B. D. 9: 51 L. J. Q. B. 110. See
also Halliday v. Harris, L. R. 9 C. P. 668^ 680.

(M) Joseph v. Henry, 1 L. M. & P. 388
;
19 L. J. Q. B. 369

;

Brown v. Cocking, 9 B. & S. 503.

(x) See per Cockbnrn, C. J., Elstone v. Rose, 9B. & S. 513.

(y) Thompson v. Ingham, 1 L. M. & P. 216
;
14 Q. B. 710, and

see Lilley v. Harvey, 17 L. J. Q. B. 357.

(z) Elstone v. Rose, ubi supra. See and distinguish Brown v

Cocking, 9 B. & S. 503, where the question was solely one of evi-

dence as to annual value, see also Harrington v. Ramsay, 2 E. &
B. 669 ; 22 L. J. Ex. 326.

(a) Expartc McFee, 9 Exch. 261.
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Partial

prohibition.

Prohibition
after judg-
ment.

In no case where the jurisdiction depends on the ex-

istence of disputed facts is the finding of the judge on
those facts absolutely conclusive

; but, though not con-

clusive,
" for practical purposes," said Blackburn, J. (b),

" a strong and peculiar case must be made out to justify
us in reversing it and coming to the conclusion that he
was wrong."

According to the learned judge just cited (c), the

rule as to prohibition is nowhere better stated than by
Patteson, J., delivering the judgment of the Court in

Thompson v. Ingham (d), as follows: "The judge had

clearly jurisdiction, primd facie, to try a plaint for use
and occupation. The pleadings, if there were any in

the county court, would not shew that the title is in

question: the point whether it is or not must of neces-

sity arise upon the evidence; and, as soon as it appears
[ -^f 481] that it is, the jurisdiction of ^- the county
court ceases. The judge must, of necessity, determine
that point for the time, because on it depends whether
he hears the case on the merits. Is then his determi-

nation conclusive ? We think that it is not. The ob-

jection is analogous to a plea to the jurisdiction in

other courts, which is indeed determined in the first in-

stance by the Court in which it is pleaded, but is sub-

ject to a writ of error. The County Court Act (9 & 10
Viet. c. 95) gives no writ of error, or appeal of any
sort (e); but then it is presumed that the Court deals

only with matters within its jurisdiction. If a doubt
arises as to that question, we think it impossible to con-

tend that any of the provisions of the Act makes the

solution of that doubt by the-Court itself final. If so,

the question must be open to one of the superior courts

on motion for a prohibition."

The prohibition, as already stated, may be partial

only (/), and subject to the power of the county court

to amend (g).

The prohibition may be granted after judgment and
seizure in execution, though the excess of jurisdiction
does not appear on the face of the proceedings (h).

(b) Elstone u. Rose, ubi supra.

(c) Speaking in 1868. Elstone v. Rose, ubi supra.

d) 14 Q. B. 718.

e) This was in 1850.

/) Vide ante, pp. 452, 453.

g) See Walsh v. lonides, 1 E. & B. 383.

(A) See judgment in Marsden v. Wardle, 3 E. & B. 695; Thomp-
son v. Ingham, 14 Q. B. 710

;
Jones v. Owen, 5 D. & L. 669

;

Pears v. Williams, 2 L. M. & P. 515. Vide ante, p. 454.
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The defendant, by appearing and giving notice of a Acquiescence

special defence, may lose his right to a prohibition (k). disentitling

Where the defendant had assented to the making of an * prohibi-

order to remit the case to a county court for trial under
19 & 20 Viet. c. 108, s. 26, a prohibition was refused (I).

But obtaining a case for the opinion of the superior
Court from the judge below will not disentitle to a pro-

hibition, where the jurisdiction of the inferior Court
had been objected to (m).
The enactment in 19 & 20 Viet. c. 108, s. 42 (w), Appeal to

that " when an application shall be made to a superior Court of

Court or a judge thereof for a writ of prohibition to be Appeal,

addressed to a judge of a county court, the matter shall

be finally disposed of by rule or order, and -^ no [ ^-482]
declaration or further proceedings in prohibition shall

be allowed," does not take away the right of appealing
in such a case from a Divisional Court to the Court of

Appeal: it only relates to procedure (o).
As to the effect of an order nisi or a summons for a

prohibition, and as to the course to be pursued by the

party who obtains the writ of prohibition, vide post,

pp. 488, 489, 496.

5. OTHER COURTS AND PUBLIC BODIES.

A prohibition was issued to quarter sessions to stay Quarter

further proceedings on an appeal which had not been Sessions.

commenced within the time limited by statute (p).
A prohibition was granted to restrain the Liverpool Liverpool

Court of Passage from further proceeding on an order Court of

made by its registrar, requiring a plaintiff to give se-

curity for costs on the ground that his action was friv-

olous and vexatious; the rule of practice enabling the

registrar to make such order being held invalid and not
in exercise of the power given by sect. 4 of 6 & 7 Wm.
4, c. cxxxv. (q).
A defendant in the Salford Hundred Court of Record Salford

cannot move for a prohibition unless he has pleaded Hundred
the want of jurisdiction (r).

Court.

(k) See Jones v. James, 19 L. J. Q. B. 257. Cf. Winsor v. Dun-
ford, 18 L. J. Q. B. 14.

(I) Mouflet v. Washburn, 54 L. T. N. S. 16.

(m) Jackson v. Beaumont, 11 Ex. 300. See also Ricardo v.

Maidenhead Local Board of Health, 2 H. & N. 257.

(n) And see 39 & 40 Viet. c. 59, s. 20.

(o) Barton v. Titniarsh, 49 L. J. Q. B. 573; 42 L. T. N. S. 610.

(p) Ex parte. Overseers of Everton, L. R. 6 C. P. 245. See also

Ricardo v. Maidenhead Local Board of Health, 2 H. & N. 257.

(q) R. v. Mayor, &c., of Liverpool, 56 L. T. N. S. 314.

(r) Chadwick v. Ball, L. R. 14 Q. B. D. 855
; overruling Gram

v. Brearey. L. R. 2 Ex, D. 346.
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Justices.

Coroners.

The Railway
Commis-
sioners.

An application for a prohibition to justices was made
(in a case where they had convicted for unlawfully tak-

ing fish in a private fishery), on the ground that the

applicant had asserted a public right of fishery, and
demanded production of the alleged owner's title deeds,
which the magistrates refused; and reliance was placed
on the following language attributed to Lord Holt (s):

"Now this conviction is come hither [on certiorari] no

prohibition can go; whereas, upon putting in such a

suggestion as this while the conviction remained be-

low, the parties might have a prohibition after convic-

tion, to stay the justice from proceeding upon it;" to

which Lord Denman replied: "No other judge ever said

so, and I doubt whether Lord Chief Justice Holt ever

[ ^- 483] said so;
" and the^ Court refused a prohi-

bition; as the justices had, under 7 & 8 Geo. 4, c. 29,
s. 34, jurisdiction to try the title of the informant (t).

A. prohibition was granted to prevent a coroner from

holding an inquisition respecting the origin of a fire (w),
he having no ex-officio jurisdiction at common law to

hold any other inquisition than one on a dead body,
super visum corporis (x).
A prohibition was granted to prevent the Railway

Commissioners from enforcing orders requiring two

companies to act jointly in doing what neither could do

separately (y); also where they granted an injunction
to restrain a railway company from making charges for

the conveyance of passengers in excess of those autho-

rized by their special Acts, but without any undue

preference (z) ;
also where they undertook an arbitra-

tion between two railway companies under sect. 8 of 36
& 37 Viet. c. 48, the specific difference between the two

companies not being required or authorized by any
general or special Act to be referred to arbitration

,( a);
also where, a railway company having guaranteed to a

canal company that if the income of the latter in any
year was insufficient to pay a dividend of 4 per cent,

the railway company would make up the deficiency,
the commissioners, without the consent of the railway

(s) R. v. Burnaby, 2 Ld. Ray. 901.

(t) Exparte Higgins, 10 JuiC 838
;
8 Q. B. 149 note (d).

() R. v. Herford, 3 E. & E. 115.

(*) Id.

(y) Toomer v. London. Chatham and Dover Railway Co., L.

R. 2 Ex. Div. 450.

(z) Great Western Railway Co. v. Railway Commissioners, L.

R. 7 Q. B. D. 182; 50 L. S. Q. B. 483; 45 L. T. N. S. 206.

(a) Great Western Railway Co. v. Waterford, &c., Railway
Co., L. R. 17 Ch. D. 493

;
50 L. J. Chy. 513; 44 L. T. N. S. 723.
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company, and without hearing it, made an order allow-

ing through rates for goods traffic between two points,
the effect of which would be to reduce the tolls of the

canal company below the maximum allowed by its Acts,

which tolls the canal company was prohibited from re-

ducing or varying without the consent of the railway

company (6).

A prohibition was also granted to stay further pro-

ceedings upon a taxation of costs ordered by the Com-
missioners to be paid by a successful defendant to an
unsuccessful applicant (c).

The jurisdiction of the Commissioners to grant man-

datory ^f injunctions compelling railway [ -jf 484 ]

companies to afford all reasonable facilities for the re-

ceiving, forwarding, and delivering of traffic upon and
from the several lines and canals belonging to or

worked by them, was more recently very fully discussed

by the Court of Appeal in the case of South Eastern

Railway Co. v. Railway Commissioners (d), where the

limits of their jurisdiction in this respect are pointed
out.

To the general question
" what would cause an order where

of the Commissioners, or part of it, to be beyond their remedy is by

jurisdiction, as distinguished from being erroneous ?
" appeal and

Brett, L.J., thus replied: "If no part of the order JV^
1

could legally be made under any circumstances in any
form, the whole is beyond jurisdiction. If there are

separate parts which could under no circumstances in

any form be legally made, those parts are beyond juris-
diction. But if the whole, or any part, could under
some circumstances be properly made, though they
would be improperly made under the circumstances of

the particular case, that would be error and not excess

of jurisdiction" (e).

(b) Warwick and Birmingham Canal Co. r. Birmingham Canal

Navigation, L. R. 5 Ex. Div. 1.

(c) Foster v. Great Western Railway Co., 3 B. & M.'s Ry. Cos.

58.

(d) L. R. 6 Q. B. D. 586. The question of practice on demur-

rers, as to which Brett, L. J., dissented from the other members
of the Court has now ceased to be of importance, vide ante, p.

416, and C. O. R. 137. Other examples of prohibition to the

Railway Commissioners will be found in Re Wrexham, &c., Rail-

way Co., 4 B. & M.'s Ry. Cas. 69
;
Halesowen Railway Co. r.

Great Western Railway Co. and Midland Railway Co., id. 224
;

52 L. J. Q. B. 473. See also Swansea, &c., Co. r. Swansea, &c.,

Railway Co., 3 N. & M.'s Ry. Cas. 339
;
Great Western Railway

Co. v. Central Wales Railway Co., L. R. 10 Q. B. D. 231
;
52 L.

J. Q. B. 211
;
48 L. T. N. S. 234

;
Huddersfield Corporation v.

Great Northern Railway Co., 50 L. J. Q. B. 587.

(e) L. R. 6 Q. B. D. 599.



496 PROHIBITION.

An erroneous decision by the Commissioners that

there was some evidence of breach of sect. 2 of the

Railway and Canal Traffic Act, 1854, would be an error

in law on a matter within their jurisdiction, and not a

ground for prohibition (/).
As to tithe commissioners and enclosure commission-

ers, vide ante, p. 433.

(/) Denaby, &c., Co. v. Manchester, &c., Railway Co., 3 N. &
M.'sRy. Cas. 426.
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THE application for a prohibition may be made not only By whom
by either of the parties to the proceeding in the infe- application

rior Court (a), but also by a stranger (b), and even by
mav be

a foreigner resident abroad (c) ;
the reason being that

m

where an inferior Court exceeds its jurisdiction, it is

chargeable with a contempt of the Crown as well as a

grievance to the party (d).
The party who has appealed to a Court of Appeal is

not thereby precluded from applying for a prohibi-
tion (e).

Applications by strangers not interested in the sub-

ject-matter of the suit, or aggrieved by the excess

of jurisdiction, have not been encouraged in recent

times
( /) ; except in the case of the Mayor's Court of -

the City of London.

^ For separate suits against several indi-
[ ^ 486]

viduals, there should be separate applications for pro-
hibitions (g).

(a) 2 Roll. Abr. 312; Worts v. Clyston, Cro. Jac. 350; Strans-
hanix Medcalfs, 1 Leon. 130.

b) 2 Inst. 607; Com. Dig. Prohibition (E).

e) See De Haber v. Queen of Portugal, 17 Q. B. 171, 214.

d) Per Lord Campbell, 17 Q. B. 214, citing Ede v. Jackson,
Fort, 345.

(e) Darby v. Cozens, 1 T. R. 552. See also per Littledale and
Coleridge, JJ., in Chesterton v. Farlar, 7 A. & E. 718.

(/) See per Cockburn, C. J., R. v. Twiss, L. R. 4 Q. B. 413, and
Forster v. Forster, 4 B. & S. 198, 203.

(g) Gerrard v. Sherrington, 1 Leon. 286; Kadwalader v. Bryan,
Cro. Car. 162.

32 INFORMATION.
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Against
whom appli-
cation may
be made.

Time.

Change in

procedure.

The application may be made either against the other

party to the suit, or the judge to be prohibited or both.

In modern practice the application in the first instance

is made in form against the party and the Court
;
but

it is usually the party, and very rarely the Court, that

opposes the application (h),
A prohibition does not lie to the Sovereign or her ex-

ecutive officers for anything done by them as such (i),
nor to a sheriff or other judicial officer in respect of

any proceeding as to which he is completely functus
officio (k).
As to the proper time for applying, vide ante, pp. 449,

453, 454.

A mere surmise or suggestion of the ground for pro-
hibition was, at first, enough to put the superior Court
in motion. And except in cases within 2 & 3 Ed. 6, c.

13 (I), the applicant was not bound to verify his sug-

gestion or surmise before declaring in prohibition ;
but

as this occasionally led to false surmises for the pur-

pose of delay, the Courts so early as the time of Eliza-

beth,
" took order that no prohibition should be granted

upon such a surmise without great probability of the

truth of the surmise "
(m).

The practice fluctuated (n) till the time of Lord

Holt, when it became the rule not to interfere upon a

bare suggestion without a plea in the court below (o).

By the time of Lord Mansfield the practice so far

[ ^ 487] as -jc concerned the Common Law Courts was
established that, except in the cases where the Court
below has no jurisdiction to deal with the matter at all,

there must be either an affidavit or a plea in the Court

(h) Per Willes, J., Mayor, &c., of London v. Cox, 2 E. & I.

App. 280.

(f) See Chabot v. Morpeth, 15 Q. B. 446.

(*) Ib.

(I) This statute required the suggestion to be proved true by
two honest and sufficient witnesses at the least, within six months
after the granting the prohibition, and gave the defendant in

prohibition an action for the recovery of double costs and dam-
ages, if the suggestion should not be proved true within the six

months.

(TO) Per Clench, J.. Wiggen v. Arscot, 2 Leon. 213.

(n) See Palmer v. Pope, Hob. 79 a, Anfild v. Feverill, 1 Roll.

61, Hildebrand'scase, id. 285; Godfrey's case, Latch. 11; Bushel
v. Jay, 1 Keb. 153; Green v. Colduck, id. 786; Waineman r.

Smith, Sid. 464; Turner . Weston, 2 Lutw. 1023; Burdett v.

Newell, 2 Ld. Ray. 1211.

(o) The truth of the suggestion was traversable, and the Court
would look into it, and see what foundation it had. See per

Holt, C.J., Smith v. Wallett, Ld. Ray. 587; Peters v. Prideux,
3 Keb. 332; 2 Inst. 611,
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below, either being sufficient (p); and the practice so

remained up to the passing of 1 Wm. 4, c. 21, when it

became necessary to have ah affidavit in all cases. Sect.

1 of that Act, after reciting that " the filing a sugges-
tion of record, on application for a writ of prohibition
is productive of unnecessary expense," enacts that "

it

shall not be necessary to file a suggestion on any appli-
cation for a writ of prohibition, but such application

may be made on affidavits only."

According to No. 81 of the New Crown Office Rules, HOW applica-
an application for a writ of prohibition on the Crown tion to be

side is to be made by motion to a Divisional Court for made-

an order nisi in all criminal causes or matters; and in

civil proceeding on the Crown side by motion for an
order nisi or by summons before a judge at cham-
bers (q).

Before this rule a judge at chambers might, under 13
& 14 Viet. c. 61, s. 22 (amended by 38 & 39 Viet. c. 66),
hear and determine applications for writs of prohibition
to judges of county courts; and, under 15 and 16 Viet,

c. Ixxvii., s. 32, similar applications to the judge of the

City of London Court; the decision of the judge at

chambers being liable to be discharged, varied, or set

aside by the Court.

The jurisdiction of a judge at chambers now em-
braces all civil proceedings on the Crown side.

No summons to shew cause before a judge at cham-
bers is, in a case of prohibition, to be issued without

the leave of a judge, upon an ex parte application (r).
Prohibitions are excluded from the jurisdiction of a

master (s).
The affidavit or affidavits should set forth, with suffi- Affidavit,

cient detail, the circumstances shewing an absence or

excess of jurisdiction on the part of the Court below;

making an exhibit of the pleadings where there are

any, an'd where there are no pleadings shewing
^how the question arose which ousts the [^ 488]
jurisdiction of the inferior tribunal.

Except by leave of the Court or a judge, no order

made ex parte founded on any affidavit shall be of any
force unless the affidavit on which the application was
made was actually made before the order was applied

(p) Per Willes, J., Mayor, &c., of London v. Cox, L. R. 2 E. &
[. App. 288-290; referring to Buggin v. Bennett, 4 Burr. 2035;
Driver v. Driver, Andr. 304; Hinds v. Thomson, Andr. 299;
Caton v. Burton, Cowp. 330. See also Paxton v. Knight, 1

Burr. 307.

(?) C. O. R. 81. (r) Id. 305.

(s) Order LIV., r. 12 (g).
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for, and produced or filed at the time of making the
motion (t).

The affidavit is to be entitled only "In the High
Court of Justice, Queen's Bench Division" (u).
As to affidavits generally, and the rules of practice

with reference to them, vide ante, pp. 41 seq.

Order nisi. It is not necessary that the order nisi should state

the ground of prohibition (x).
Service. Where the order for a prohibition to a

county court was directed to be served on the plaintiff
and the judge, service on the judge and the attorney of

the plaintiff was held insufficient (y).

Suspension. Where an excess of jurisdiction was
committed by a county court judge per incuriam, and
the issue of a prohibition might be an obstacle to his

proceeding to another judgment in the same matter, the

order nisi for a prohibition was suspended, in order to

allow of an application to the judge to strike out the

judgment entered per incuriam and to proceed to a re-

hearing of the plaint (z).

Order nisi in In the case of county courts, the grant of an order

the case of nisi or a summons to shew cause why a writ of prohibi-
county iion should not issue, shall, if the superior Court or a

judge thereof so direct, operate as a stay of proceed-

ings in the cause to which the same shall relate, until

the determination of such rule or summons, or until

such superior Court or judge shall otherwise order;
and the judge of the county court shall from time to

time adjourn the hearing of such cause to such day as

he shall think fit until such determination or until such
order be made. But if a copy of such rule or summons
shall not be served by the party who obtained it on the

[^f 489] ^-opposite party and on the registrar of the

county court two clear days before the day fixed for the

hearing of the cause, the judge of the county court

may, in his discretion, order the party who obtained
the rule or summons to pay all the costs of the day, or

so much thereof as he shall think fit, unless the superior
Court or a judge thereof shall have made some other

order respecting such costs (a).
The order may be made absolute ex parte in the first

(t) C. O. R. 24.

(u) C. O. R. 7. See Wallace v. Allan, 44 L. J. C. P. 351; Ex
parte Evans, 2 D. N. S. 410; Breedon v. Capp. 9 Jur. 781.

(x)
Eversfield v. Newman, 4 C. B. N. S. 418.

(y) Massey v. Burton, 3 Jur. N. S, 1108.

(z) Hoey r. McFarlane, 4 C. B. N. S. 718.

(a) 19 & 20 Viet. c. 108, s. 40.
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instance on special circumstances being shewn, in the Order abso-

discretion of the Court or judge (b).
lute in first

Cause is shewn on affidavit or otherwise as the cir- instance -

cumstances of the case require. Shewing
, . -i . . cause.No person can shew cause against an order msi un-

less he has previously obtained office copies of the order

and of the affidavits upon which it was granted (c).
In the result the order nisi for a prohibition is ether

discharged or made absolute, and with or without costs

as to the Court seems just (d) ;
or the Court may order

the delivery of pleadings.
It is, according to Brett, L.J., not sufficient ground

for discharging an order nisi that it asks for too exten-

sive a prohibition; in such case the Court should mould
the prohibition, and limit it to such part as is well

founded (e).
There is now an appeal to the Court of Appeal from Appeal from

the grant of an order nisi, as well as from an order of grant or

the Divisional Court discharging or making absolute the re^usal f

order nisi ( f ).

19 & 20 Viet. c. 108, s. 42, does not take away, in

cases of prohibition to county courts, the right of appeal
to the Court of Appeal from the decision of a Divisional

Court (gr).

The rules of Order LVIII. of the Supreme Court Rules,

1883, are to apply to all civil proceedings on the Crown
side including prohibition (h).

"Formerly, in order to take the opinion of a Court
of Appeal it would have been necessary to have the ap-

plicant declare in prohibition, to which declaration the

other side could plead, and then ^ the mat- [ ^ 490]
ter being put on the record and disposed of in the court

below, by judgment on the verdict, if the issues taken

were issues in fact, or on demurrer if the issues taken

were issues in law, error would lie on that judgment.
Now there may be an appeal against the rule "

(i).

The Court refused to allow a second application for Eenewed
a prohibition on new affidavits stating matter existing application,

at the time of the former application (k).

(b) C. O. R. 82. (c) Id. 26.

(d} C. O. R. 300, Order LXV., r. 1.

(c) R. v. Local Government Board, L. R. 10 Q. B. D. 320.

(/) Jud. Act. 1873, s. 19. (g) Vide ante, pp. 481, 482.

(h} C. O. R. 216.

(<) Per Lord Blackburn, Mackonochie r. Lord Penzance, L. R.

6 App. Cas. 444. See also Barton v. Titmarsb, 49 L. J. Q. B.
573

;
42 L. T. N. S. 610, and cf. the remarks of Lord Esher, M.R.,

cited ante, p. 380.

(k) Bodenham v. Rickette, 6 N. & M. 537.
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As to county courts, it is now provided by statute (Z)

that where a superior Court or judge has refused a pro-

hibition, no other superior Court or judge shall grant
it; but this is not to affect the right of appealing from
the decision of the judge of the superior Court to the

Court itself, or to prevent a second application to the

same superior Court or the judge thereof on grounds
different from those on which the first application was
founded.

Setting aside It is obvious that a writ which issues out of the Petty
writ. Bag Office on a mere formal affidavit that the action in

the inferior court is not within its jurisdiction, must
often issue improvidently; in which case it may be set

aside either by the Court on motion or by a judge at

chambers (m).
Before the Judicature Acts the practice was to move

before a single judge sitting in the Bail Court (n). It

has now been held that since those Acts a judge at

chambers has jurisdiction to set the writ aside (o).

Time for Formerly when a judge at chambers granted a pro-

appealing hibition the rule was that an application to set aside

[ ^f 491] his order should be made ^ not later than the

end of the term next following the making of the

order (p).
Now by rule 24 of Order LIV., in the Queen's Bench

Division, every appeal to the Court from any decision

at chambers is to be by motion, and must be made
within eight days after the decision appealed against,

or, if no Court to which such appeal can be made shall

sit within eight such days, then on the first day on which

any such Court may be sitting after the expiration of

such eight days.

Motions. As to motions generally, see the various rules set

forth ante, pp. 72-74.

(1) 19 & 20 Viet. c. 108 s. 44.

(m) And it could be set aside either by the Court of Chancery
or by a Court of Common Law. See Be Mayor, 1 Tar. & R. 314.

The application in this case was that the prohibition issued might
be set aside for irregularity, or that a writ of consultation might
issue to the prohibited court.

(n) See Still v. Booth, 1 L. M. & P. 440, and Baddeley v. Den-
ton, 7 D. & L. 210, where it was held that the insertion of the
name and address of the suppliant's attorney in the book at the

Petty Bag office, pursuant to 12 & 13 Viet. c. 109, s. 44, was not
a condition precedent to obtaining a rule for a prohibition.

(o) Amstell ;. Lesser, L. R. 16 Q. B. D. 187, following Salem

Kyrburg v. Posnanski, L. R. 13 Q. B. D. 218.

(p) See Jordon v. Wilcoxon, 3 E. & B. 193.

of writ at

chambers.
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WHERE pleadings in prohibition are ordered, the plead- pleadings,

ings and subsequent proceedings, including judgment
and assessment of damages, if any, are to be as nearly
as may be the same as in an ordinary action for dam-

ages (a); that is, the party who would formerly declare

in prohibition will deliver a statement of claim, setting
forth the facts (without the evidence in support of them)
on which the claim to a prohibition is based (&); the

defendant, in like manner, setting forth in a statement

of defence the grounds why the writ should be refused,

including any objections of law which would formerly
have been raised by demurrer (c); the plaintiff reply-

ing, &c.

Previously to 1 Wm. 4, c. 21, the defendant could

not plead more than one plea, as the sovereign, being
a party to the suit, was not bound by the statute of

Anne; but since that statute (enacting that the "de-

claration shall be expressed to be on behalf of such

party only, and not, as heretofore, on the behalf of the

party and of his majesty") the defendant was allowed

to plead several pleas (d).

See the rules as to pleading set forth ante, pp. 181-
184.

if In the case of prohibitions to county [ if 493] None in case

courts, the matter is to be finally disposed of by rule or of prohibi-

order, and no further proceedings in prohibition are to gj^ty
be allowed (e). courts.

(a) C. O. R.

(*)<

137.

Order xix., r. 4.

(c) Order XXV., rr. 1, 2.

rf) Hall v. Maule, 5 N. & M. 455; 4 A. & E. 283.

e) 19 & 20 Viet. c. 108, s. 42.
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What plead-

ings must
shew.

Declaring in

prohibition.

Whatever is necessary to shew a jurisdiction in the

inferior court should be expressly stated, because the

"rule for jurisdiction is that nothing shall be intended
to be out of the jurisdiction of a superior court but
that which specially appears to be so; and, on the con-

trary, nothing shall be intended to be within the juris-
diction of an inferior court but that which is so ex-

pressly alleged" (/). And it is an unquestioned rule

that "inferior courts and proceedings by magistrates
the maxim omnia prcesumuntur rite esse acta, doth not

apply to give jurisdiction
"

(g).
A further distinction between the superior Court and

an inferior tribunal is this, that whoever pleads to the

jurisdiction of the superior Court must shew what
other Court has jurisdiction (/i), and that the defend-

ant dwelt there or had whereby to be attached there (i),

so as to shew that the exercise of the general superin-

tending jurisdiction of the superior Court is unneces-

sary; but such a form of plea would be unnecessary
and out of place in an inferior court, and also in the

superior court, when the objection is that the limits of

a local jurisdiction are transgressed (fc).

In nice and difficult cases it was usual to direct the

plaintiff to declare on his prohibition, and so proceed
to issue, that the merits of the case might be brought
before the Court with the greater exactness, and they
thereby might be the better enabled to judge of the

reasonableness of granting or refusing the prohibi-
tion (I).

The action was in form to recover damages for pro-

ceeding after a writ of prohibition had been obtained

and delivered to the defendant; but as the plaintiff
would have no ground to complain of the proceed-

ing after writ of prohibition delivered, as an injury to

[ -^ 494] ^- him (though it might be a contempt
against the sovereign), unless he could shew that the

writ had issued properly, and that he had a just right
to claim the benefit of it, this went at once to all the

(/) Peacock v. Bell, 1 Wins. Saund. 101, n., cited with ap-

proval, L. R. 2 E. & I. App. 259. Cf. Trevor r. Wall, 1 T. R.

151; Williams r. Gibbs, 5 A. & E. 208.

(g) Per Holroyd, J., R. r. All Saints, Southampton, 7 B. & C.

785; R. r. Boltoin, 1 Q. B. 66; Chew r. Holroyd, 8 Exch. 249.

(h) R. i'. Johnson, 6 East, 583.

(i) Smith r. Sephton, Comb. 115.

(k) Per Willes, J., L. R. 2 E. & I. App. 260, 261, and authori-

ties there referred to.

(?) Bac. Abr. Prohib. F. referring to Ld. Ray. 236; Cro. Eliz.

736; 4 Mod. 151, 152: Lev. 125; Ray. 88; Stile's Pract. Leg. 473.



PLEADINGS AND SUBSEQUENT PROCEEDINGS. 505

merits of the prohibition, and made the legal ground
of it the gist of the action; in which action, in the

shape of a question whether such a prohibition as was
moved for ought to have been granted, and the real

question, namely, whether such a prohibition ought to

be granted, was solemnly considered and determined (m).
The action cannot, like an ordinary action, be re-

sorted to as a matter of course, but only by direction of

the prohibiting Court; and then not without the concur-

rence of the defendant, who may allow the prohibition
to go in the first instance without even the expense of

shewing cause (n).
The action is in effect nothing more than an issue di-

rected in a disputed case, only to inform the conscience

of the Court whether the Court below has power to

proceed; both parties are actors, and no damages can
be recovered therein, unless the plaintiff in the inferior

court proceeds after a previous prohibition (o).
As the declaration in prohibition was for the purpose Order to

of informing the conscience of the Court, that is to say, plead is

of making the Court clear, in case of doubt, as to the discretionary,

law or the facts or both, it follows that, where the

Court is already clear, it may issue its writ without di-

recting any further step to be taken by pleadings or

otherwise (p).
It was contended in a modern case (q) that if the

Court be about to prohibit, the defendant in prohibi-
tion has a right to an order of the Court to the plaintiff
in prohibition, calling upon him to declare in prohibi-
tion; on the authority of certain dicta to that effect of

Lord Mansfield and Lord Denman, the former in the

case of St. John's College v. Teddington, as reported in

1 Burr. 198, and the latter in the case of Remington v.

Dalby, as reported in 9 Q. B. 476; but the Court held
that no such right exists, and that it is always in

the discretion of the Court to say whether the plaintiff

^f in prohibition shall or shall not be put to
[ ^ 495]

declare; and that when the Court is clear, both in fact

and law, that the inferior Court is acting in excess of

or without jurisdiction, the writ of prohibition should
issue without the plaintiff in prohibition being put to

declare.

(m) Per Eyre, C. J., Home v. Camden, 2 H. Bl. 533, 534.

(n) Per Willes, J., Mayor, &c., of London v. Cox, L. R. 2 E.
& I. App. 278; referring to Pewtress . Harvey, 1 B. & Ad. 154.

(o) Per Willes, J., ubi supra, referring to Buller's N. P. 219,
and White v. Steele, 13 C. B. N. S. 231, 234.

(p) See L. R. 10 C. P. 385.

(2) Worthington v. Jeffries, L. R. 10 C. P. 379.
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In the judgment it is pointed out that the dicta of

Lord Mansfield and Lord Denman, as contained in the

reports above referred to, are differently reported else-

where (r), and acknowledge in the defendant only
" a

sort of right;" and in both cases, and in the cases

which were then arising before the Courts, where the

jurisdiction claimed, being that of a proprietary court,
was a valuable property, and where each jurisdiction
claimed was by virtue of a different grant, it seemed

appropriate to say that the person whose jurisdiction
was attacked had almost a right, or a sort of right, to

have the matter discussed in the most solemn form, and

subject to appeal (s).

In two other cases the expressed opinion of Lord
Denman was that, where the Court entertained no

doubt, it would not put the complainant to declare in

prohibition (t); and in a later case (u) Lord Campbell,

delivering the judgment of the Court, said: "If we
had entertained any grave doubt upon the subject, we
should have directed the applicant to declare in prohi-
bition; but being clearly of opinion that there is an ex-

cess of jurisdiction in the court below, of which he is

entitled to complain before us, it is our duty simply to

make the rule absolute." Thotigh the application in

these cases was made by the Court below, it is, as ob-

served by Brett, J. (cc), impossible that such phraseol-

ogy, without any notice of any distinction, would have
been so often used if the suggested right had ex-

isted (y).

[ ^ 496 ] ^ There is now less need than before for

any pleadings in prohibition, as since the Judicature
Acts an appeal lies from every order of the High Court
of Justice to the Court of Appeal, and thence to the

House of Lords; and if all the materials requisite for

deciding the case are brought before the Court on the

(r) St. John's College r. Teddington, as reported nom. E. v.

Ely, 1 W. Bl. 81
;
and Kemington v. Dalby, as reported in 14 L.

J. Q. B. 6.

(s) L. R. 10 C. P. 386.

(0 Chancellor, &c., of Oxford v. Taylor. 1 Q. B. 974, note (n);
Ee Dean of York, 2 Q. B. 40, 41

;
Church i: Enclosure Commis-

sioners, 11 C. B. N. S. 682.

(w) De Haber v. Queen of Portugal, 17 Q. B. 220.

(*1 L. E. 10 C. P. 387.

(y) In the opinion of the judges given to the House of Lords
in Home v. Camden (2 H. Bl. 534, 535), by Eyre, C.J., it is said:
" So long as the temporal Courts direct parties to declare in pro-
hibition, a prohibition cannot arbitrarily issue, nor upon any
but the most solid and substantial grounds, &c." See also per
Lord Kenyon in Smart v. Wolff, 3 T. E. 340.
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argument of the order nisi, no advantage can arise from

pleadings in prohibition (z).

As to the various proceedings up to and including Trial,

the trial, vide ante, pp. 189 et seq.

As to a new trial, the mode of obtaining it and the New trial,

grounds on which it is granted, vide ante, pp. 88, 89.

To Court of Appeal. As to appeals to the Court of Appeal,

of Appeal, vide ante, pp. 210-213.

To House of Lords. As to appeals to the House of

Lords, vide ante, pp. 106, 107.

As to the mode of preparing, testing, issuing, &c., Issue of writ
the writ of prohibition, see the various rules set forth of prohibi-

ante, pp. 378-381. tion -

A form of writ of prohibition will be found in the Form of

Appendix. writ.

Where a writ of prohibition addressed to a judge of Procedure
a county court is granted by a supreme Court, or a when writ

judge thereof, on an ex parte application, the party
issuea to

who obtains it should lodge it with the registrar and 0^^
give notice to the opposite party that it has been issued,
two clear days before the day fixed for hearing the

cause to which it shall relate (a).

If in doing so default is made by the party who ob-

tains the writ, the judge of the county court may, in

his discretion, order him to pay all the costs of the day,
or so much therof as he shall think fit, unless the Su-

preme Court or a judge shall have made some order

respecting such costs (6).

Although by No. 137 of the New Crown Office Rules Execution,

it is not provided, as in the corresponding rules (Nos.
134, 136) relating to quo warranto and mandamus, that

execution following upon pleadings in prohibition is to

be had as in an action (c), yet by No. 216 of the same

rules, Order XLII. of the Supreme Court Rules, 1883,

relating to execution, is, so far as it is applicable, made
to apply to fc all civil proceedings on the [ ^ 497 ]

Crown side, amongst which prohibition is included.

See the various rules of Order XLII. set forth ante,

pp. 214-220.

An attachment for disobedience to a writ of prohibi-
tion may issue against both judge and party; and a

party may be attached not only for persisting in the

(z) See per Lord Blackburn, L. R. 6 App. Cos. 444.

(a) 19 & 20 Viet. c. 108, s. 41.

6) Id.

c) Cf. C. 0. R., rr. 134, 136, 137.

w
13



5US PROHIBITION.

cause prohibited, but also for instituting a new suit for

the same thing (d).
As to attachment for contempt, see C. O. RR. 261

et seq.
Costs.

t
1 Wm. 4, c. 24, s. 1, enacted that "the party in

whose favour judgment shall be given, whether on non-

suit, verdict, demurrer, or otherwise, shall be entitled

to the costs attending the application and subsequent
proceedings, and have judgment to recover the same."

This was held by Patteson, J. (e), not to apply to a

case where the rule for a prohibition was made absolute

without pleadings; following the old practice under 8

& 9 Wm. 3, c. 11, s. 3 (/). This decision was followed

in a recent case (g), Bovill, C.J., remarking that the

Act does not apply except where there is a judgment in

the legal sense of the word, that is on pleadings."
But though the Court is not bound to award costs on

making absolute or discharging the order, it may do so

if it thinks proper (h). ,

Costs incurred by the plaintiff in prohibition, in his

defence to the suit in the inferior Court, were held not

to be recoverable as damages under 1 Wm. 4, c. 21 (i).

Order LXV. of the Supreme Court Rules and Orders,

1883, as to costs is now, so- far as it is applicable, to

apply to all civil proceedings on the Crown side (j).

See the various rules of this Order set forth ante, pp.
207 seq.

On the proper interpretation of Order LV., giving the

Court what is called an absolute discretion as to costs,

see the judgment of Lord Justice James in Witt v. Cor-

[ ^-498] coran (k); the judgments of ^ Lords Jus-

tices Brett and Cotton in Foster v. Great Western Rail-

way Co. (Z), and per Jessel, M.R.,inZ>icfcs v. Yates(m).

Consultation. ^ after issue of the writ of prohibition it was made
to appear to the Court that it ought not to have issued,
a consultation was awarded, i.e., a writ in the nature of

a procedendo, addressed to the prohibited Court, signi-

fying to and commanding it that it might lawfully pro-

(d) See Stafford's case, 1 Leon. Ill; Sharington v. Fleetwood,
Moore, 599; Bro. Attachment sur Prohibition, pi. 3, 5. 7, 9. 11.

F. N. B. 40. (k).

(e) R. v. Kealing, 1 Dowl. 440.

(/) See Pewtress v. Harvey, 1 B. & Ad. 154.

(g) Ex parte Overseers of Everton, L. R. 6 C. P. 245.

(h) Wallace v. Allen, L. R. 10 C. P. 607.

(i) White v. Steele, 13 C. B. N. 231.

(j) C. O. R. 300.

(k) L. R. 2 Ch. D. 69.

7) L. R. 8 Q. B. D. 518 seq.

m) L. R. 18 Ch. D. 76.
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ceed in the cause notwithstanding the prohibition.
This writ of consultation owed its origin to the Statu-

tum de Consultatione of 18 Ed. 1 (n), which in terms

refers only to ecclesiastical courts; but it became the

practice to grant it also to temporal courts of inferior

jurisdiction (o).
It was provided by 50 Ed. 3, c. 4, that once a con-

sultation had been duly granted the ecclesiastical judge
might proceed, notwithstanding any other prohibition,

provided that the matter of the libel was not enlarged
or otherwise changed. But this was held to apply only
where the consultation had been granted on the merits

of the thing in question, and not for mere defects of

form (p). It could not be granted out of term, nor by
any judge out of court (q).

This was formerly, after the writ had issued, the

only method of questioning its propriety; for a writ of

error did not lie to the Exchequer Chamber (r), or to

the House of Lords (s).

(n) Sometimes also attributed to the 24th year of Ed. I.

(o) See a writ addressed to the Earl Marshal, 2 Lilley's En-

tries, 562.

( p) Cox v. Semor. Yelv. 102; Stroud v. Hoskins, Cro. Car. 208;
Sir W. Jones, 231

;
Pool v. Gardner, Carth. 463.

(q) Fuller's case, 12 Rep. 42.

(r) Free v. Burgoyne, 5 B. & C. 765.

() Bishop of St. David v. Lucy, 1 Ld. Ray. 539.
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*APPENDIX.

FORMS.
NOTICE TO A JUSTICE OF THE PEACE OF INTENTION TO

APPLY FOB A CRIMINAL INFORMATION.

To A. B., Esquire, one of her Majesty's Justices assigned to

hear and determine divers crimes, trespasses, and other offences

committed within the county of
Take notice, that the Queen's Bench Division of her Majesty's

High Court of Justice will be moved on the day of
,

or so soon after as counsel can be heard on behalf of C.D., for an
order to shew cause why an information should not be exhibited

against you for certain misdemeanors, in unlawfully, maliciously,
and corruptly, and contrary to your duty as such justice of the

peace [here set out the nature of the offence],

Dated, &c.

(Signed)
H.I.,

Solicitor for the said C.D.

Notice to several Justices.

Commence, as above, and continue why one or more information
or informations should not be exhibited against you or some or

one of you, &c., as above.

[No. 29 of Crown Office Forms, 1886.].

AFFIDAVIT OF SERVICE OF NOTICE.

In the High Court of Justice,

Queen's Bench Division.

[ When in a cause on the Crown side of the Court, insert the title of
the cause, but not otherwise.']

I, A.B., of &c., make oath and say :

1. That I did on the day of
,
serve C.D., one of the When not

persons to whom the notice hereunto annexed is directed, with personal,
the +{ said notice, by delivering a copy of the said [ if 500]
notice to

,
and leaving the same with [the wife, clerk, or

servant of~\ the said at the residence of the said
,
sit-

uate at in the county of
2. That I did on the day of

,
also serve E.F., When per-

another of the persons to whom the said notice is directed, with sonal.
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the said notice, by delivering a copy of the said notice personally
to the said at . in the county of

Sworn, &c.

[C. O. Forms, 199.]

ORDER NISI FOR A CRIMINAL INFORMATION.

The day of
,
A.D.

In the High Court of Justice,

Queen's Bench Division.

Yorkshire \
UPon reading [the several affidavits of

/ and
,
and the paper writing thereto an-

nexed, and also part of a printed paper annexed beginning with
the words

,
and ending with the words], It is ordered,

that day of
,
in these sittings [or as the case may

be], be given to J.S. to shew cause why an information should
not be exhibited against him for certain misdemeanors [adding
in libel cases,

" in printing and publishing certain scandalous
libels "], upon notice of this order to be given to him the mean-
time.

On the motion of Mr.

By the Court.

AFFIDAVIT OF PERSONAL SERVICE OF ORDER.

[Heading as in Affidavit of Service of Notice.']

I, A.B., of &c., make oath and say :

That I did on the day of
,
188

, personally
serve C.D. mentioned in the order hereunto annexed, with the
said order, by delivering a true copy of the said order to the said

C.D. personally at
,
in the county of . And at the

same time shewing to the said C.D. the said original order.

Sworn, &c.

[C. O. Forms, 200.]

[ ^ 501] AFFIDAVIT OF SERVICE OF ORDER NOT PER-

SONAL.

[Heading as in last.']

I, A.B., of &c., make oath and say :

That I did on the day of 188
,
serve C.D.

mentioned in the order hereunto annexed, with the said order,

by delivering a true copy of the said order to
,
and leaving

the same with [the wife, clerk or servant] of the said C.D., at the

dwelling-house [or office] of the said C.D. situate at , in

the county of . And at the same time shewing to the said

the said original order.

Sworn, &c.

[C. O. Forms, 201.]
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ENLARGED ORDER FOR A CRIMINAL INFORMATION.

day the day of
,
A.D. 188 .

In the High Court of Justice,

Queen's Bench Division.

L , . \ Upon [reading 'the affidavits of and upon]
J hearing counsel on both sides, It is ordered that

the day of the next sittings [or, whatever day is fixed] be
further given to, to shew case why an information should
not be exhibited against him for certain misdemeanors [in print-
ing and publishing, &c., or as the case may be] ;

the said

hereby undertaking, in case the said information shall be exhib-

ited, to appear and plead thereto within [four] days afterwards,
or in default that the prosecutor may sign judgment against him
for want of a plea ;

and it is further ordered that all affidavits to

shew cause be filed before the day of shewing cause.

Mr.
,
for the prosecutor.

Mr.
,
for the defendant.

By the Court.

ORDER DISCHARGING ORDER NISI FOR A CRIMINAL IN-

FORMATION.

The day of
,
A.D.

London.
The Queen,

on the prose-
'cution of
A. B., Esq.,

against
C. D.

information should not be exhibited against him for certain mis-
demeanors [in printing and publishing certain scandalous libels]
be discharged.

Mr.
,
for the prosecutor.

Mr.
,
for the defendant.

By the Court.

Upon hearing counsel on both sides, It is ordered
that [upon payment of all costs (sometimes as be-

tween solicitor and client), by the defendant to the

prosecutor or his solicitor, or as the case may be]
the order made the of last, that the
said C.D. should shew ^ cause why an [^ 502]

ORDER ABSOLUTE FOR A CRIMINAL INFORMATION.

The day of
,
A.D.

,. \Upon reading the several affidavits of [A.B., C:
ire.

| p^ c
^
an(j tj)e paper wrjtjng thereto annexed],

and upon hearing counsel on both sides, It is ordered, That an
information be exhibited against J.S. for certain misdemeanors

[in libel, cases say, "in printing and publishing certain scanda-

lous libels."]
Mr.

,
for the prosecutor.

Mr.
,
for the defendant.

By the Court.

RECOGNIZANCE TO PROSECUTE INFORMATION (CRIMINAL).

Be it remembered, that on the day of
,
188

,
be-

fore Frederick Cockburn, Esquire, Queen's coroner and attorney,
in the Queen's Bench Division of Her Majesty's High Court of

33 INFORMATION.
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Justice, before the Queen nerself, cometh A.B. (the prosecutor) of

&c., and acknowledges to owe to C.D. [the defendant] the sum of

fifty pounds upon condition to prosecute with effect a certain in-

formation exhibited against the said C. D. by the said coroner and

attorney, before the Queen herself, in the said Court for certain

misdemeanors, and abide by and observe all such orders and
things as the said Court shall direct in that behalf.

Taken, &c.

(Signed)
F. COCKBUKN,

(Queen's coroner and attorney).

(C. O. Forms, 27.)

CRIMINAL INFORMATION NOT EX-OFFICIO.

Middlesex, to wit.

Be it remembered, that Frederick Cockburn, Esquire, coroner

and attorney of our present Sovereign Lady the Queen, in the

Queen's Bench Division of Her Majesty's High Court of Justice,

[ -jfc- 503] before the -^ Queen herself, who for our said Lady the

Queen in this behalf prosecutes in his own proper person, comes
here into Court, before the Queen herself, at the Royal Courts of

Justice, London, on [the day the order was made absolute']. And
for our said Lady the Queen gives the Court here to understand
and be informed, that [state offence and then proceed in the same
manner as if it icere an indictmenf\.

'

Second Count. And the said coroner and attorney of our said

Lady the Queen, for our said Lady the Queen, further gives the
Court here to understand and be informed that, &c.

[To conclude.']

Whereupon the said coroner and attorney for our said Lady
the Queen prays the consideration of the Court here in the

premises, and that due process of law may be awarded against
him, the said B. G., in this behalf to make him answer to our
said Lady the Queen touching and concerning the premises afore-

said.

(Signed)
F. COCKBURN,

(Queen's Coroner and Attorney).
[C. O. Forms, 30.]

INFORMATION EX-OFFICIO.

Information by the Attorney General or Solicitor General, ex officio.

In the same form, using the name of the A ttorney General [or So-

licitor General] instead of the Queen's coroner and attorney, thus

Sir A.B., Knight, Attorney General [or Sir C.D., Knight, Solici-

tor General] of our present Sovereign Lady the Queen, who for

our said Lady the Queen in this behalf prosecutes, whereupon,
&c, the said Attorney General, &c., as in the prayer.

[C. O. Forms, 31.]



FORMS. 515

INFORMATION FOR A SEDITIOUS LIBEL.

[Commencement as before.]
That Sir F. Burdet, late of Westminster, in the county of

Middlesex, Baronet, being a seditious, malicious, and ill-disposed

person, and unlawfully and maliciously devising and intending
to raise and excite discontent, disaffection, and sedition among
the liege subjects of our Lord the present King, and amongst the
soldiers of our said Lord the King, and the more to excite the

liege subjects of our said -fa Lord the King to hatred [ -^-504 ]

and dislike of the Government of this realm, and to insinuate
and cause it to be believed by the liege subjects of our said Lord
the King, that divers of the liege subjects of our said Lord the

King had been inhumanly cut down, maimed, and killed by
certain troops of our said Lord the King, heretofore, to wit, on

&c., at Loughborough, in the county of Leicester, unlawfully
and maliciously did compose, write and publish, and cause to be

composed, written, and published, a certain scandalous, malicious,
and seditious libel of and concerning the Government of this

realm, and of and concerning the said troops of our said Lord
the King, according to the tenor and effect following [that is to

say]:
" To the Electors of Westminster. Gentlemen, on reading

the newspapers this morning, &c. What! kill men unarmed,
unresisting! and, gracious God, women too disfigured, maimed,
cut down, and trampled on by dragoons (meaning the said troops
of our said Lord the King, and meaning thereby that divers

liege subjects of our said Lord the King had been inhumanly cut

down, maimed, and killed by our said Lord the King). Is this

England," &c., in contempt of our said Lord the King and his

laws, to the evil example of all others and against the peace of

our said Lord the King, his Crown and dignity.

[Conclusion as before.]

[From E. v. Burdett, 4 B. & A. 115-117. See also R. v. Lambert
and Perry, 31 How. St. Trials, 335; and 2 Chitt. Cr. L. 890.]

EX-OFFICIO INFORMATION FOR AN OBSCENE LIBEL.

Middlesex, to wit.
" That late of being a person of a wicked and First count,

depraved mind and disposition, and most unlawfully, wickedly,
and impiously devising, contriving and intending to vitiate and

corrupt the morals of all the subjects of our said present Sov-

ereign Lady the Queen, and to debauch, poison and infect the
minds of the youth of this kingdom, and to bring them into a
state of wickedness, lewdness, debauchery and impiety, on &c.,
at &c., did unlawfully, wickedly, and impiously publish and
sell, and cause and procure to be published and sold, a certain

wicked, nasty, filthy, bawdy, impious and obscene libel, entitled

,
in which said libel are contained, amongst other things,

divers wicked, false, feigned, lewd, impious, impure, gross,

bawdy and obscene matters, that is to say, in one part thereof,

according to the tenor following, viz. [here vet out libel]. .
And in

another part thereof, according to the tenor following, viz. [here
set out the other libellous part] to the high displeasure of Almighty
God, to the scandal and reproach of the Christian religion, in

contempt of our said Lady the Queen and -^ her laws. [ % 505 ]

and to the great offence of all civil governments, to the evil and

pernicious example of all others in the like case offending, and
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against the peace of our said Lady the Qrreen, her Crown and
dignity.

Second count.
' ' And *ne sa^ Attorney-General of our said Lady the Queen,

who for our said Lady the Queen in this behalf prosecutes, fur-

ther gives the Court here to understand and be informed, that
the said , being such person as aforesaid, and most un-

lawfully, wickedly and impiously devising, contriving and in-

tending as aforesaid, and the sooner to accomplish, perfect and
bring to effect his said most unlawful and wicked purposes, after-

wards, that is to say on &c
,
at &c., did unlawfully, wickedly

and impiously publish and sell, and cause and procure to be

published and sold, a certain other wicked, nasty, filthy, bawdy,
impious and obscene libel entitled

,
in which said last-

mentioned libel are contained, amongst other things, divers

wicked, false, feigned, lewd, impious, impure, unnatural, bawdy
and obscene prints, representing and exhibiting men and
women with their private parts, in most indecent postures and

attitudes, and representing men and women in the act of
carnal copulation, in various attitudes and postures, and also

representing and exhibiting men in the act of committing the
detestable crime of sodomy, to the high displeasure, &c."

[Conclusion as before. ]

[Adapted from indictment 2 Chitt. Cr. L. 44.

See also 3 Chitt. C. L. 887.]

First count.

Second
count.

EX-OFPICIO INFORMATION FOR A BLASPHEMOUS LIBEL.

Middlesex, 1o wit.
" That Daniel Isaac Eaton, late of

, bookseller, being
an evil-disposed and wicked person, and disregarding the laws
and religion of this realm, and wickedly and profanely intend-

ing to bring the Holy Scriptures and the Christian religion into

disbelief and contempt among all the liege subjects of our said

Lord the King, did heretofore, to wit on the &c., at &c., unlaw-

fully and wickedly print and publish, and cause to be printed
and published, a certain scandalous, impions, and blasphemous
and profane libel of and concerning the Holy Scriptures and the
Christian religion, containing therein, amongst other things,
divers scandalous, impious, blasphemous and profane matters of
and concerning the Holy Scriptures and the Christian religion,
in one part thereof according to the tenor and effect following
(that is to say) :

' But the case is, that people have been so long
in the habit of reading the books called the Bible (meaning that

part of the Holy Bible called the Old Testament) and Testament

(meaning the New Testament) with their eyes shut,' &c. And
[ ~jf 506 ] in another part thereof -^ according to the tenor and
effect following (that is to say), 'I forbear making any remark
on this abominable imposition of Matthew (meaning the Holy
Evangelist Saint Matthew), the thing glaringly speaks for itself,'

&c. To the high displeasure of Almighty God, to the great
scandal of the Christian religion, to the evil example of all others,
and against the peace of our said Lord the King, his crown and

dignity.
And the said Attorney-General of our said Lord the King, who

for our said Lord the King in this behalf prosecutes, further

gives the Court here to understand and be informed, that the said

Daniel Isaac Eaton further impiously and profanely devising and

intending as aforesaid, did afterwards, to wit, on the same day



FORMS. 517

and year aforesaid, at London aforesaid, in the parish and ward
aforesaid, unlawfully and wickedly print and publish, and cause

,to be printed and published, a certain other scandalous, impious,

blasphemous and profane libel of and concerning the Holy Scrip-
tures and the Christian religion, to the tenor and effect follow-

ing (that is to say), &c. Whereupqn the said Attorney-Gen-
eral, &c.

[Conclusion as before.]

[2 Chitt. Crim. L. 14.]

FOE A LIBEL (iN A FOREIGN TONGUE) ON A FOREIGN RULER.

[Commencement as before. ]
' ' That before and at the time of the- printing and publication

of the scandalous, malicious and defamatory libels and libellous

matters and things hereinafter next mentioned, there subsisted

and now subsists friendship and peace between our sovereign
Lord the King and the French Republic, and the subjects of our
said Lord the King and the citizens of the said republic, and
that before and at those times citizen Napoleon Bonaparte was
and is yet first consul of the said French Republic, and as such
the chief magistrate of the same [to wit, at the parish of St. Anne,
ivtthin the liberty of Westminster, in the county of Middlesex'], and
the said Attorney-General of our said Lord the King further

giveth the Court here to understand and be informed that Jean

Peltier, late of Westminster, in the county of Middlesex, gentle-

men, well knowing the premises aforesaid, but being a malicious
and ill-disposed person, and unlawfully and maliciously devising
and intending to traduce, defame and vilify the said Napoleon
Bonaparte, and to bring him into great hatred and contempt, as

well among the liege subjects of our said Lord the King as among
the citizens of the said republic, and to excite and provoke the
citizens of the republic by force and arms, to deprive the said

Napoleon Bonaparte -^- of his consular office and magis- [ -^ 507]
tracy in the said republic, and to kill and destroy the said N. B.

;

and also unlawfully and maliciously devising as much as in him
the said Jean Peltier lay, to interrupt, disturb and destroy the

friendship and peace subsisting between our said Lord the King
and his subjects and the said N. B., the French Republic, and
the citizens of the same republic, and to excite animosity, jeal-

ously and hatred in the said N. B., against our said Lord the

King and his subjects, on &c., unlawfully and maliciously did

print and publish, and cause and procure to be printed and pub-
lished, a most scandalous and malicious libel, containing there-

in, amongst other things, divers scandalous and malicious matters
in the French language, ofand concerning the said N. B. (that is to

say), in one part thereof to the tenor following, to wit, 'Quelle tem-

petcs,' &c. [here state a part of the libellous matter in French] and in

another part thereof to the tenor following, i.e.,
'

Dcjtl dans sa

raae,' &c. [here state anotherpart of the libellous matter in French]
which said scandalous and malicious words in the French lan-

guage, first above-mentioned and set forth, being translated into
the English language were and are of the same signification and

meaning as these English words following, viz., 'What frightful

tempests,' &c. [here set forth the translation], and which said

scandalous and malicious words in the French language last

above-mentioned and set forth, being translated into the English
language were and are of the same signification as these English
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words following, that is to say,
'

Already in his insolent rage the

despot [meaning the said Bonaparte] desires,' [here set forth the

translation], &c., to the great scandal, disgrace and danger of the

said N. .B., the French Republic and the citizens of the said re-

public, to the evil example of all others in the like case offend-

ing, in contempt of our said Lord the King and his laws, and

against the peace of our. said Lord the King, his crown and

dignity."

EX-OFFICIO INFORMATION FOR BRIBERY AT
MENTARY ELECTION.

A PARLIA-

Kent, to wit.

First count. Be it remembered that"
, Knight, Attorney-General of

our sovereign Lady the Queen, who for our said Lady the Queen
prosecutes in this behalf, in his proper person comes here into

Court before the Queen herself, at the Royal Courts of Justice,

London, on the '

day of
,
in the year of our Lord 188 .

And for our said Lady the Queen gives the Court here to under-
stand and be informed that heretofore, to wit, on the day
of in the year of our Lord 188

,
at the borough of

in the county of Kent, a certain election was had and held for

[ -^ 508] the electing and choosing of a burgess, -^ to serve in this

present Parliament for the said borough of
,
and that before

and at the time of the committing of the several offences herein-

after mentioned, A. B. was a candidate to be elected and returned
at the said election as a burgess to serve in Parliament for the
said borough of . And the said Attorney-General of our
said Lady the Queen further gives the Court here to understand
and be informed that C. D. was guilty of bribery at the said elec-

tion against the form of the statute in that case made and pro-
vided, and against the peace of our said Lady the Queen, her
crown and dignity.
And the said Attorney-General of our said Lady the Qneen,

for our said Lady the Queen, further gives the Court here to

understand and be informed that heretofore and before the said

election in the first count of this information mentioned was so

had and held as therein mentioned, to wit, on the day of

,
in the year of our Lord 188

,
the said C, D. unlawfully,

wilfully and corruptly did advance and pay, and cause to be ad-
vanced and paid, to wit, to one E. F. certain money, to wit, the
sum of

,
with the intent that such money or some part there-

of should be expended in bribery at the said election, in contempt
of our said Lady the Queen and her laws, to the evil example of

all others in the like case offending, against the form of the stat-

ute in that case made and provided, and against the peace of our
said Lady the Queen, her crown and dignity.

Third count. And the said Attorney-General, &c., that heretofore and before
tae said election in the first count in this information mentioned
was so had and held as therein mentioned, to wit, on the

day of , in the year of our Lord 188
,
the said C. D. un-

lawfully, wilfully and corruptly did advance and pay, and cause
to be advanced and paid, certain money, to wit, the sum of
to the use of certain other persons, to wit G. H., I. J., &c., with
the intent that such money, or some part thereof, should be ex-

pended, to wit, by the persons aforesaid, in bribery at the said

election, in contempt, &c.

Fourth count. And the said Attorney-General, &c., that heretofore and before

Second
count.
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the said election in the first count of this information mentioned
was so had and held as therein mentioned, to wit, on the

day of
,
in the year of our Lord 188

,
the said C. D. un-

lawfully, wilfully and corruptly did directly by himself give and

agree to give certain money, to wit, to a certain person, to

wit, K. L., then being a voter having a right to vote at the elec-

tion aforesaid, in order to induce the said K. L. to vote at the
said election

; against the form of the statute in that case made
and provided, and against the peace of our said Lady the Queen,
her crown and dignity.
And the said Attorney-General, &c., that heretofore and before fifih count

the said election in the first count of this information mentioned,
was so had and held as therein mentioned, to wit, on the

day of , "A" in the year of our Lord 188
,
and on [^509]

divers days and at divers time, both before that day and before

and at the time ofthe said election was had and held as aforesaid,
to wit, at the said borough of

,
the said C. D. with E. F.,

M. N., X. ., and divers other persons whose names are to the
said Attorney-General unknown, did unlawfully and wickedly
conspire, combine, confederate and agree to commit bribery at
the said election, in contempt of our said Lady the Queen, &c.
And the said Attorney-General, &c., that heretofore and before gix tn . count

the said election in the first count of this information mentioned
was so had and held as therein mentioned, to wit, on the

day of ,
in the year of our Lord 188 , and on divers days

and at divers times before and at the time the said election

was so had and held as aforesaid, to wit, at the said borough
of

,
the said C. D., with one E. jP., and divers other

persons whose names to the said Attorney-General are un-

known, unlawfully and wickedly did conspire, combine, con-
federate and agree unlawfully and corruptly, to procure the said

A.B., so then being a candidate to be elected and returned atthe
said election, as in the first count of this information mentioned,
to be thereat elected and returned by bribery at the said election,
to the evil example of all others in the like case offending, and
against the peace, &c.

And the said Attorney-General, &c., that heretofore &c., * Seventh"
wit, on the day of

,
in the year ofour Lord 188

, count
and on divers days and at divers times before, both befoi-e and at

the time the said election was so had and held as aforesaid, to

wit, at the said borough of
,
the said C. I)., with one E.

F., and divers other persons whose names to the said Attorney-
General are unknown, unlawfully and wickedly did conspire,

combine, confederate and agree to bribe and cause to be bribed,
divers persons whose names to the said Attorney-General are un-

known, these being persons having respectively a right to vote
at the said election of a burgess to serve in Parliament for the
said borough of corruptly to give their votes at the said

election to the said A. B., then being a candidate as aforesaid

thereat to be elected and returned, to the evil example, &c., and

against the peace, &c.
And the said Attorney-General, &c., that heretofore &c., to Eighth

wit, on &c., and on divers days and at divers times before count,
and at the time the said election was so had and held as

therein mentioned, to wit, at the said borough of
,

the said C. Z)., with one E. F. and divers other persons whose
names to the said Attorney-General are unknown, did unlaw-

fully and wickedly conspire, combine, confederate and agree
unlawfully and corruptly to advance and cause to be advanced,
to wit, to K. L.

,
M. N.

,
X. Y.

,
and divers other persons whose
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[^ 510] names to "A- the said Attorney-General are unknown,
certain money, to wit, the snm of , with the intent that
such money, or some part thereof should be expended, to \\ it,

by the persons last aforesaid in bribing 850 persons whose names
are to the said Attorney-General unknown, these being persons
having respectively a right to vote at the said election lor the said

A. B., so then being a candidate to be elected and returned at the
said election as in the first count of this Information is men-
tioned, to be thereat elected and returned, to the evil example,
&c., &c.

And therefore the said Attorney-General, &c.

[Conclusion as before (a).]

[The above is from one of the Informations filed after the General
Election of 1880.]

For other examples of Criminal Informations see the follow-

ing :

Ex-officio. For libels on the Royal Family and Prince Regent
(2 Chitt. Cr. L. 88; 3 Chitt. Cr. L. 882); for libels on foreign am-
bassadors (2 Chitt. Cr. L. 54; 4 Went. Free. 10; 3 Chitt. Cr. L.

882) ;
for riot and breaking open the house of a foreign ambassa-

dor and taking goods therefrom (2 Chitt. Cr. L. 58); for a libel

on the judges (3 Chitt. Cr. L. 878); for seditious libels (2 Chitt.

Cr. L. 90, 91); for seditious words (2 Chitt. Cr. L. 96, 97);
for obstructing excise and custom house officers in the execution
of their duties (2 Chitt. Cr. L. 126-141; 4 Went. Free. 385-391);
for attempting to bribe government officers (3 Chitt. Cr. L. 693,

695) ;
for accepting bribes (3 Chitt. Cr. L. 689, 697) ;

for riotous

disturbance of and insults to property tax commissioners in the
execution of their duties (2 Chitt. Cr/L. 490; 3 Chitt, Cr. L. 914);
for violating and attempting to evade various Acts of Parliament

(4 Went. Free. 437-546).
Not ex-officio. For libels (3 Chitt. Cr. L. 884, 898; 4 Went.

Free. 449); for sending challenges (3 Chitt. Cr. L. 848-852, 854-

857, 859) ;
for attempting to bribe the First Lord of the Treasury

in order to procure the reversion to an office (3 Chitt. Cr. L. 683;
for conspiracies of various kinds (2 Chitt. Cr. L. 494, 527; 3
Chitt. Cr. L 1164; 6 Went. Free. 439); for offences by magis-
trates (2 Chitt. Cr. L. 236, 239, 244, 249, 253) ; against a gaoler
[^ 511] for extortion in office and -^ permitting an escape (2 <

Chitt. Cr. L., 297); for compounding a qui tarn action (2 Chitt.

Cr. L. 223).

(a) Where an indictment (since the Corrupt and Illegal Prac-
tices Prevention Act, 1883, 46 & 47 Viet. c. 51) charged only that
the defendant was ''guilty of corrupt practices against the form
of the statutes in that case made and provided," it was held by
Lord Coleridge, C. J.. and Denman, Mathew and Day, JJ. (Field,

J., dissenting), that the indictment was defective, and on appli-
cation before verdict might have been quashed; but (by Lord

Colebridge, C.J., and Field and Matthew, JJ.
;

ditmentientibux

Denman and Day, JJ.), that the defect was cured by the verdict
of guilty. [L. R. 17 Q. B. D., 327; 55 L. T. N. B. 122.]
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CERTIFICATE OF INDICTMENT FOUND OR INFORMATION
FILED IN THE QUEEN'S BENCH DIVISION.

In the High Court of Justice,

Queen's Bench Division.

(Middlesex.) The Queen
v.

J.J.

I hereby certify that J. J. stands charged by indictment found

[or information filed] against him in this division on the

day of
, 1886, with [Acre shortly slate the offence] and that

the said J.J. has not appeared or pleaded to the said indictment

[or information] nor is he under any recognizance so to do.

Dated, &c.

(Signed)
F. COCKBURN,

(Queen's Coroner and Attorney),
[or other proper officer of the Crown Office.~\

[C. O. Forms, 41. J

NOTICE TO DEFENDANT TO APPEAR TO INFORMATION IN

PURSUANCE OF UNDERTAKING IN ENLARGED ORDER.

[Copy the enlarged Order containing the undertaking to appear, and
write the following notice at thefoot.~\

In the High Court of Justice,

Queen's Bench Division.

[Somersetshire.] The Queen
V.

B.R.

Take notice, that in pursuance of the above Order, an infor-

mation has been filed in the Queen's Bench Division of Her Ma-
jesty's High Court of Justice against the above-named defendant
for certain misdemeanors. And that he is hereby required to

cause an appearance to be entered in the said Court thereto im-

mediately in pursuance of his undertaking contained in the
above Order. And in default thereof the said Court will be
moved on the day of or so soon -Rafter as [ -^ 512 ]

counsel can be heard, that the prosecutor be at liberty to enter
an appearance thereto for the said defendant, and to sign judg-
ment against him [or that an attachment may issue against him
for his contempt in not performing his said undertaking.]

Dated, &c.

(Signed) M.N., of L., agent ibr G.H.. of Y.,
solicitor for the prosecution.

To B.R., the above-named defendant,
and to

,
his solicitor or agent.

If it is intended to apply for an attachment, this notice must be

served personally.

[C. O. Forms, 46.]

WRIT OF SUBPOSNA, TO ANSWER ON INFORMATION.

VICTORIA, by the Grace of God. &c., to A.R.: We command
you that, laying aside all pretences and excuses whatsoever, you
be and appear in the Queen's Bench Division of Our High Court
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of Justice before Us at the Royal Courts of Justice, London, on
the day of

,
188

,
to answer to Us of and concerning

such matters and things as shall then and there be objected
against you on Our behalf, and, further to do and receive all and
singular such matters and things as Our said Court shall then
and there consider of concerning you in this behalf. And this

you are not to omit under the penalty of one hundred pounds, to

be levied upon your goods and chattels, lands and tenements, if

you shall make default in the premises.

Witness, &c. .

Indorsement when on Criminal or Ex-officio Information.

Frederick Cockburn, Esquire, Queen's Coroner and Attorney,
in the Queen's Bench Division of Her Majesty's High Court of

Justice, before the Queen herself [or, if ex-officio, Richard Web-
ster, Knight, Attorney-General of our Lady the Queen], for our
said Lady the Queen, prosecutes this writ against the within-
named A.B., upon an information exhibited against him by the
said Frederick Cockburn [or Sir Richard Webster] in the said

Court for certain misdemeanors whereof he is impeached.

[C. O. Forms, 51.]

[ ^ 513] ^ AFFIDAVIT OF SERVICE OF SUBP(ENA TO

ANSWER TO AN INFORMATION.

In the High Court of Justice,

Queen's Bench Division.

(Middlesex.) The Queen
against

V A.B.

I, C.D., of, &c., make oath and say:
That I did on the day of 188

,
serve A.B., the

above-named defendant, with the writ of subpoena to answer in

this prosecution hereunto annexed, and of the indorsement there-

on, by delivering a true copy of the said writ and indorsement
thereon to, and leaving the same with [a servant of the said] A.

B., at the house or residence [or office] of the said A. B., situate

at
,
in the county of . And at the same time show-

ing to the said [servant of the said] A. B., the said original writ
of subpoana ;

and which said writ appeared to this deponent to

be duly and regularly issued out of and under the seal of this

honourable Court.

Sworn, &c.

(Signed) C.I).

Filed on behalf of the prosecutor [or relator].

In cases against the Printers and Publishers of Newspapers.

Say [as above], by delivering a true copy of the said writ of

subpo?na and indorsement thereon, to, and leaving the same
with, a clerk or servant of the said defendants, at the office of the
said defendants, called or known as the office of the news-

paper, situate at
,
in the county of . And at the

same time, &c. [as above].

[C. O. Forms, 53.]
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WARRANT OF ARREST.

In the High Court of Justice,

Queen's Bench Division.

England, to wit. Whereas it is certified to me by the proper
officer in that behalf that [as in certificate No. 41].

These are, therefore, to command you forthwith to apprehend
the said A.B., and to bring him before me or some other Judge
of the High Court, or before some one or more of the justices of
the peace -^ in and for the said [county} of

,
to be [ -^ 514]

dealt with according to law.

Dated, &c.

(Signed)
COLKRIDGE,

(Lord Chief Justice of England.)
To Mr. [Lewis] tipstaff of the

Queen's Bench Division of

the High Court of Justice,
and to all constables and
other peace officers whom it

may concern.

[C. O. Forms, 43.]

WARRANT TO ADMIT TO BAIL ON INFORMATION FILED IN

QUEEN'S BENCU DIVISION.

In the High Court of Justice,

Queen's Bench Division.

England, to wit. Whereas it is certified to me by the proper
officer in that behalf that [as in certificate No. 41].
These are, therefore, to command you forthwith to apprehend

the said A.B., and to bring him before me or some other Judge
of the High Court of Justice in Chambers at the Royal Courts of

Justice, London, or before one or more justice or justices of the

peace near to the place where he shall be taken, to the end that
he may find sufficient sureties for his immediate appearance in this

Court, and forthwith to plead to the said indictment,
" and to

try the same at the then [or next] sittings of the said Court.
1 ' and

personally to appear in the said Court on the trial of the said in-

dictment [or information], and also upon the return of the

postea, if he shall be convicted, and be further dealt with accord-

ing to law.

Dated, &c.

(Signed)
COLERIDGE,

(Lord Chief Justice of England).

[C. O. Forms, 44.]

NOTICE OF BAIL TO AVOID ARREST.

[Heading as in No. 46.]

Take notice that the above-named defendant will appear be-

fore a Judge in Chambers at the Royal Courts of Justice, Lon-
don [or before -^ a justice of the peace in and for the [-^SIS]
county of at ,] on the day of 188

,
at the
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hoar of in the noon, and will then enter into his own
recognizance, and put in bail to appear in this Court on the

day of 188
,
to the indictment found against him in this

prosecution for certain misdemeanors, and to plead thereto and

try the same at the present [or next] [Trinity"] sittings of the High
Court [omit words in italics if indictment not found in this Court']
and personally to appear at the trial of the said indictment [or

information], and on the return of the postea, if it be necessary,
and so from day to day, and not to depart without leave of the
Court. And the names and descriptions of such bail are A.B.

of, &c. and C.D., of&c.

Dated, &c.

(Signed) 31. N., of 71, agent for X. Y., ofS., so-

licitor for the above-named defendant.
To C.D., the prosecutor, or to

Mr. F.. the solicitor or agent
for the prosecutor.

[C. O. Forms, 47.]

RECOGNIZANCE TO ANSWER INFORMATION.

Be it remembered, that on the day of 188 ,

A.B., C.D., and E.F., come before me, G.H., Esquire, one of Her
Majesty's Justices of the Peace for the county of

,
and

acknowledge to owe our Sovereign Lady the Queen the several

sums following (that is to say): The said A.B. the sum of

pounds, the said C.D. and the said E.F., the sum of

pounds each of lawful money of Great Britain, to be levied upon
their several goods and chattels, lands and tenements, to Her
Majesty's use, upon condition that if the said A.B. shall appear
in the Queen's Bench Division of Her Majesty's High Court of

Justice, at the Royal Courts of Justice, London, forthwith, and
answer an indictment [or information] against him for certain

[misdemeanors] according to the course of the said Court, and

try Utc same at the present [or next] sittings of the said Court [omit
icorrf.s in italics if indictment found elsewhere than in thi? Court'], or

so soon after as the case can be heard, and shall personally ap-

pear from day to day on the trial of the said indictment, and not

depart until he shall be discharged by the Court before whom
such trial shall be had, and shall appear from day to day on the

return of the postea in the said Court, if it be necessary, and not

depart until discharged by such last-mentioned Court, then this

recognizance to be void or else to remain in full force.

Taken, &c.

[C. O. Forms, 48.]

[jf 516] ^ NOTICE TO BE INDORSED ON COPY INFORMA-
TION. TO BE SERVED ON A DEFENDANT IN PRISON

FOR WANT OF BAIL TO ANSWER.

In the High Court of Justice,

Queen's Bench Division.

[Devonshire.'] The Queen
against
J.J.

Take notice, that unless you shall, within the space of eight
days next after the delivery hereof, cause an appearance, and also
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a plea or demurrer to be entered in this Conrt to the within in-

formation [or indictment], an appearance, and a plea of Not

Guilty will be entered thereto, in your name, pursuant to the

rule in that case made and provided, and that the issue to be

joined thereon will be tried at the next Assizes to be holden in

and for the county of
, [or at the present [or next] [Hilary]

sittings of the High Court of Justice.

Dated, &c.

(Signed) M.N., of L., agent for X. F., of S., solicitor

for the prosecution.
To J.J., the above-
named defendant.

[C. O. Forms, 49.]

AFFIDAVIT OF SERVICE OF COPY INFORMATION, WITH NO-

TICE INDORSED, ON DEFENDANT IN GAOL.

[Heading as in last.]

I, A.B., of, &c., make oath and say,
That I did on the day of 188

,
deliver to the

above-named Defendant, then a prisoner in Her Majesty's prison
at

,
in and for the county of

,
at the said prison,a

copy of the paper writing hereunto annexed marked with the

letter [annex a copy of the information and notice indorsed], and of

the indorsement thereon.

Sworn, &c.

[C. O. Forms, 50.]

WRIT OF VENIRE FACIAS, TO ANSWER.

VICTORIA, by the Grace of God, &c., to the Sheriff of Lanca-

shire, greeting: We command you that you cause to come before

Us, in the Queen's Bench Division of Our High Court of Justice,
at the Royal -^ Courts of Justice, London, on the [ -^ 517]

day of 188
,
A.B. to answer to Us for certain misde-

meanors whereof he is indicted, and have you then there this

writ.

Witness, &c. '

This writ was issued by, &c.

[C. O. Forms, 52.]

WRIT OF ATTACHMENT TO ANSWER AN INFORMATION.

VICTORIA, by the Grace of God, &c., to the sheriff of
,

greeting: We command you that you attach A. B., if heshall be

found in your bailiwick, and him safely keep, so that you may have
his body before Us in the Queen's Bench Division of Our High
Court of Justice, at the Royal Courts of Justice, London, on the

day of
,
to answer to Us for certain misde-

meanors whereof he is impeached, and that you have then there

this writ.

Witness, &c.

[C. O. Forms, 54.]
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WRIT OF CAPIAS TO ANSWER INFORMATION.

VICTORIA, by the Grace of God, &c., to the sheriff of
,

greeting : We command you that you take A.B., if he shall be
found in your bailiwick, and him safely keep, so that you may
have his body before Us in the Queen's Bench Division of Our

High Court of Justice at the Royal Courts of Justice, London,
on the day of

,
188

,
to answer to Us for certain

misdemeanors [or felonies] whereof he is indicted [or impeach-
ed]. And have you then there this writ.

Witness, &c.

[For writ of capias ad satisfaciendum after judgment, see No. 144.]

[C. O. Forms, 57.]

WRIT OF CAPIAS AD SATISFACIENDUM AFTER JUDGMENT.

VICTORIA, by the Grace of God, &c., to the sheriff of
,

greeting : We command you that you take A.B., if he shall be
found in your bailiwick, and him safely keep, so that you may
have his body before Us in the Queen's Bench Division of Our
High Court of Justice, on the day of 188

,
to

satisfy Us concerning his redemption by reason of certain

whereof he is indicted, and thereupon by a jury of the country
[ ^ 518] taken between Us and the said A.B. [or by his own ^-de-
fault or confession] he stands convicted, as in Our said Court
before Us it appears upon record. And have you then there this

writ.

Witness, &c.

[C. O. Forms, 144.]

WRIT OF CAPIAS CUM PROCLAMATIONS.

VICTORIA, 'by the Grace of God, &c., to the sheriff of
,

greeting : Whereas by Our Writ of Exigent, having the same
day of teste and return as this Our Writ of Proclamation, We
have commanded you that you cause to be exacted [or, of in Lon-

don, demanded] A.B., from county court to county court [or if
in London, from hustings to hustings] until he shall be outlawed,
according to the law and custom of England, if he shall not ap-
pear. And if he shall appear, that then you take him, and him
safely keep, so that you may have his body before Us in the

Queen's Bench Division of Our High Court of Justice at the

Royal Courts of Justice, London, on the day of
,

188
,
to answer to Us for certain whereof he is indicted

[as in the Exigent}. We therefore command you that you cause
three proclamations to be made according to the rule in that case

made and provided, in the form following, that is to say, one of
the same proclamations in the open county court of and in your
county, and one other of the same proclamations to be made at

the general quarter sessions of the peace in those parts where the
said A. B., at the time of the said exigent awarded, was dwelling,
and one other of the same proclamations to be made one month
at least before the fifth time exacted by virtue of the said Writ
of Exigent, at or near to the most usual door of the church or

chapel of that town or parish where the said A.B. was dwelling
at the time of the said exigent so awarded. And if the said
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A.B. was dwelling out of any parish, then in such place as afore-

said of the parish in your county next adjoining to the place of
the dwelling of the said A.B., and upon a Sunday immediately
after divine service and sermon, if any sermon there be. And
if no sermon there be, then forthwith immediately after divine

service, that he, the said A.B., render himself unto you before

or at the time when he shall be the fifth time exacted by virtue

of the said Writ of Exigent. So that you may have his body
before Us in the said Queen's Bench Division, on the

day of 188
,
to answer to Us for the aforesaid,

whereof he is indicted. And have you then there this writ.

Witness, &c.

[To have the same teste and return as the Exigent, next succeeding

form.]
[C. O. Forms, 58.]

^ WRIT OP EXIGENT BEFORE CONVICTION. [ ^ 519]

VICTORIA, by the Grace of God, &c., to the sheriff of
,

greeting: We command you that you cause to be exacted A.B.,
from County Court to County Court, until he shall be outlawed,
according to the law and custom of England, if he shall not ap-
pear. And if he shall appear, that then you take him, and him
safely keep, so that you may have his body before Us in the

Queen's Bench Division of Our High Court of Justice, at the

Koyal Courts of Justice, London, on the day of
188

,
to answer to Us for certain whereof he is indicted,

and whereupon you have before returned unto Us that the said

A.B. was not found in your bailiwick. And have you then there
this writ. Witness, &c.

If in London. Instead of "exacted," say "demanded," and
instead of

" from County Court to Court," say "from husting to

husting."
If against a woman. Say "waived" instead of "outlawed."

If against a man and woman. Sav "outlawed and waived."

[C. O. Forms, 59.]

WRIT OF CAPIAS CUM PROCLAMATIONS INTO A FOREIGN
COUNTY.

VICTORIA, by the Grace of God, &c., to the sheriff of
,

greeting: We command you that you take A.B., if he shall be
found in your bailiwick, and him safely keep, so that you may
have his body before Us in the Queen's Bench Division of Our
High Court of Justice at the Royal Courts of Justice, London,
on [three or four months between the teste and return, as the case may
fie], the day of next, to answer to Us for certain

[misdemeanors] whereof he is indicted
;
and if you cannot find

the said A. B. in your bailiwick, that then you make public
proclamation in two County Courts of your county before the re-

turn of this writ, that he be before Us at the aforesaid day to

answer to Us concerning the premises according to the rule in
that case made and provided, and have you then there this writ.

Witness, &c.
This writ was issued by, &c.

[C. O. Forms, 60.]
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"WRIT OF EXIGENT WITH ALLOCATUE.

VICTORIA, by the Grace of God, &c., to the sheriff of
,

greeting : We command you that allowing the County
Courts at which was exacted and did not appear as you
returned to Us on the day of last, you cause him
[ if 520 ] to be further exacted at your -^ next County Court,
and so from County Court to County Court, until he shall be

outlawed, according to the law and custom of England if he
shall not appear. And if he shall appear, that then you take
him and him safely keep, so that you may have his body before
Us in the Queen's Bench Division of Our High Court of Justice
at the Royal Courts of Justice, London, on the day of

188 . to satisfy Us concerning his redemption by reason
of certain whereof he is indicted, and thereupon by his

own confession [or by a jury of the country], he stands convicted
as in our Court before Us it appears upon record [or to answer to

Us for certain whereof he is indicted.] And whereupon
yon have before returned unto Us that the said was not
found in your bailiwick, and have you then there this writ.

Witness, &c.
In London. Say "hustings" instead of ''County Court," and" demanded " instead of "

exacted."

[To be tested on the day of the return of the previous writ, and
made returnable on the first or last day of the following sittings.

Alias icrits of Allocatur Exigent to issue if necessary, to make
up the quinto exact, i. e., until the defendant has been exacted at

five County Courts.

[C. O. Forms, 61.]

WRIT OF CAPIAS UTLAGATU3I.

VICTORIA, by the Grace of God, &c., to the sheriff of
,

greeting: We command you that yon take A.B., if he shall be
found in your bailiwick, and him safely keep, so that you may
have his body before Us, in the Queen's Bench Division of Our
High Court of Justice, at the Royal Courts of Justice, London,
on the day of 188

,
to stand right in Our Court,

before Us, upon a certain outlawry against him, at Our suit, for

certain whereof he is indicted, &c., and thereupon he is

declared outlawed in your county, and have you then there this

writ. Witness, &c.

[C. O. Forms, 62.]

WRIT OF CAPIAS ULTAGATUM, SPECIAL, CUM BREVE DE

INQUIRENDO.

[Same as the preceding."]

[And after the words "declared outlawed in your county, add:
We also command you that you diligently inquire by the oath

of good and lawful men of your bailiwick, what goods and chat-

tels, lands and tenements, the said A.B. had on the said

[^521 ] day of 188
, -fa [the date of capias ullagatum"]

in your said bailiwick; and those goods and chattels, lands and
tenements, into whose hands soever they may have come, in your
bailiwick, you cause to be taken, seized into Our hands, and ap-
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praised according to the full value thereof, to Our use so that

you may certify, at the aforesaid time, the true value of the

same goods and chattels, lands and tenements, under their seals,

or the seal of some of them, by whose oath the inquisition
aforesaid shall be taken, then returning to Us this Our writ.

Witness, &c.

[C. O. Forms, 63.]

WRIT OF MELIUS INQUIRENDUM.

VICTORIA, by the Grace of God, &c.
,
to the sheriff of

,

greeting :

We command you thatyou again and more diligently inquire &c.

[continue as in preceding Form.]
[C. O. Forms, 64.]

WRIT OF EXIGENT AFTER JUDGMENT.

[Same as No. 59, ante, p. 519.]

[Except instead of to answer say: ]

To satisfy Us concerning his redemption by reason of certain

whereof he is indicted, and thereupon by a jury of the

country [or by his own confession or default], he stands convicted.

As in Our Court before Us it appears upon record. And where-

upon, &c. [as in No. ].

[C. O. Forms, 65.]

WRIT OF ERROR TO REVERSE OUTLAWRY.

VICTORIA, by the Grace of God, &c. :

To Our right trusty and well-beloved John Duke, Baron Cole-

ridge, Our Chief Justice of England, President of the Queen's
Bench Division of Our High Court of Justice and our other Jus-
tices of Our High Court attached to the said Queen's Bench Divi-
sion of Our said High Court, greeting : Forasmuch as in the re-

cord and process, as also in the publication ofan outlawry against
J. W. on a certain indictment [or information] against the said
J. W. for [here shortly state nature of offence], whereof the said
J. W. is indicted [or impeached], and thereupon by a jury of the

country is convicted, as it is said, manifest error hath intervened.
to the great damage of the said J. W., as by his complaintWe are
informed. We being willing that the said error (if any there

^-be) be duly amended, and iull and speedy justice [^522]
done to the said J. W. in this behalf, do command you, that if

the said outlawry be returned before Us, as has been said : then

inspecting the said record and process, you cause further to be
done therein for annulling the said outlawry as of right and ac-

cording to the law and custom of England shall be meet to be
done. Witness Ourself at Westminster, the day of
in the forty-eighth year of Our reign.

(Signed)
ESHEK,

(Master of the Rolls.)
For indorsement see No.

[C. O. Forms, (><>.]

34 INFORMATION.
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ASSIGNMENT OF ERROR UPON JUDGMENT IN OUTLAWRY.

In the High Court of Justice,

Queen's Bench Division.

Middlesex. J. W., Plaintiff in error.

against
Tho Queen, Defendant in error.

And hereupon the said J. W. [or by A. B. his solicitor] comes
in his proper person, and says, that in the record and process,
and also in the publication of the aforesaid outlawry, there is

manifest error in this that there is no sufficient information [or

indictment] exhibited [or filed] against the said J. W. whereon
to ground the process of the outlawry aforesaid. By reason

whereof, the said outlawry is void, and of no effect or force what-
ever.

There is also error in this [here set out any other errors, there may
le]. Therefore in that there is manifest error.

Wherefore the said J. W. prays that the outlawry aforesaid for

the errors aforesaid, and other errors appearing in the record and
process aforesaid, may be reversed and held for nothing ;

and that
he may be restored to the common law, and to all which he has
lost by occasion of the outlawry aforesaid.

Dated, &c.

(Signed)
[C. O. Form 67.]

JOINDER IN ERROR UPON JUDGMENT IN OUTLAWRY.

[Heading as in the last.]

And Sir E. W. Knight, now Attorney-General of our present
Sovereign Lady the Queen [or Frederick Cockburn, Esq., coroner

[^523] and ^-attorney of our Lady the Queen] present here in

Court in his proper person, having heard the matters aforesaid

above assigned for error for our said Lady the Queen, says that

neither in the record and process aforesaid, nor in the publication
of the aforesaid outlawry, is there any error; and he prays that
the Queen's Bench Division of Her Majesty's High Court of Jus-

tice, now here may proceed to the examination as well of the re-

cord and process aforesaid as of the matters aforesaid above as-

signed for error, and that the outlawry aforesaid may in all things
be affirmed.

[C. O. Forms, 68.]

BAIL.

WRIT OF HABEAS CORPUS TO BRING UP PRISONER TO

BE BAILED.

VICTORIA, by the Grace of God, &c., to , greeting :

We command you that you have in the Queen's Bench Divi-

sion of our High Court of Justice [or before a Judge in Cham-
bers], at the Royal Courts of Justice, London, immediately after

the receipt of this Our writ, the body ot A.B. being taken and
detained under your custody as is said, together with the day
and cause of his being taken and detained, by whatsoever name
he may be called, to undergo and receive all and singular such
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matters and things as Our said Court [or Judge] shall then and
there consider of concerning him in this behalf; and have you
there then this Our \vrit.

Witness, &c.
To be indorsed.

By order of Court [or of Mr. Justice
].

This writ was issued by, &c.

[C. O. Forms, 69.]

SUMMONS TO ADMIT TO BAIL ON A CRIMINAL CHARGE.

In the High Court of Justice,

Queen's Bench Division.

The Honourable Mr. Justice in Chambers.

[If indictment or information found in this Court insert
title."]

Upon reading the affidavit of
, &c., filed the day of

188
,
and upon hearing counsel [or the solicitor] for A.

B.
'

It is ordered that all parties concerned attend the Judge
in Chambers on the , day of 188

,
at the hour of

in the noon, ^- on the hearing of an application [ 524]
on behalf of the said A.B. to be admitted to bail.

Dated, &c.

Notice. To be served upon the committing magistrates or coroner
and prosecutor, or in case of murder or manslaughter on the icidowor
next of kin of the deceased, or as the Judge may direct.

[C. O. Forms, 70.]

ORDER TO ADMIT PRISONER TO BAIL.

In the High Court of Justice,

Queen's Bench Division.

The Honourable Mr. Justice in Chambers.

[If indictment or information in this Court insert
title.']

Upon reading the affidavit of filed the day of
188

,
and upon hearing counsel [or the solicitor] for . It

is ordered that upon A.B. giving security by his own recogni-
zance in the sum of with [two] sufficient sureties in the
sum of each before one of Her Majesty's Justices of the
Peace in and for the county of [or before a Judge in Cham-

bers] for the personal appearance of the said A.B. at the next
assizes and general session of oyer and terminer [and general gaol

delivery'] [or the next general quarter sessions of the peace] to be
holdea in and for the said county of then and there to

answer to all such matters and things as, on Her Majesty's be-

half, shall be objected against him. he the said A.B. be dis-

charged out of the custody of the Governor of Her Majesty's

prison at in the said county as to his commitment for [here

shortly state the offence as in commitment. ]

Dated, &c.
'

(Twenty-four hours 1 notice of the names and descriptions of the pro-

posed sureties must be given to the prosecutor unit's.* the Judge order

otherwise.

[C. O. Forms, 71.]
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AFFIDAVIT OF SERVICE OF SUMMONS, TO ADMIT TO

BAIL, ON THE COMMITTING MAGISTRATES, AND
NEXT OF KIN OF DECEASED, OR THE PROSECUTOR.

In the High Court of Justice,

Queen's Bench Division.

[If indictment or information in this Court, imtert name of cause,
not othencise.]

1. A.B., of, &c., clerk to C.D. of
,
solicitor for [imtert

name of prisoner], make oath and say
[ if 525] if 1. That I did on the day of 188

,

serve /.,/., Esquire, one of the committing justices mentioned in
the summons hereunto annexed with the said summons, by de-

livering a true copy of the said summons to a servant of the said

I.J., at the house of the said I.J.. situate at in the said

county.
2. That I did on the day of also serve K.L.,

Esquire, the other committing justice also mentioned in the said

summons, by delivering a true copy of the said summons to a
servant of the said K.L. at the house of the said K.L., situate
at iii the said county of

3. That I did on the day of 188
,
also serve

E.F., gentleman, one of the coroners of and for the county
of

,
also named in the said summons, by delivering a

true copy of the said summons to a clerk [or servant] of the said

L.F., at the office [or house] of the said E.F., situate at

in the said county.
4. That I did on the day of 188

,
also serve

G. H. [the widow or the next of kin of deceased, or the pros-

ecutor'] mentioned in the said summons with the said summons
by delivering a true copy of the said summons to the said [the
widow or next of kin or prosecutor] at in the county of

Sworn, &c.

[C. O. Forms, 72.]

NOTICE OF BAIL, UPON ORDER OF JUDGE, WITHOUT HABEAS
CORPUS.

Whereas the Honourable Mr. Justice has made an order

bearing date the day of 188
,
that [recite the order :

See No. 71].
Now take notice that in pursuance of the said order the

said and [four] sufficient sureties will enter into such re-

cognizance as aforesaid before [as in the order] at on
the day of at the hour of in the noon.

And that the dates and descriptions of such sureties are

Dated, &c.

(Signed)
J/.iV. of /,. agent for G.H. of Y,,

solicitor for the said

To the prosecutor [or widow
or next of kin] and to the com-

mitting magistrates [or coroner.]

[C. O. Forms, 73.]
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^ NOTICE OF BAIL UPON HABEAS CORPUS. [ ^- 526]

Whereas the Honourable Mr. Justice has granted a writ
of habeas corpus, directed to the gaoler of her Majesty's prison
at of and for the , commanding him to have the

body before the Queen's Bench Division of Her Majesty's
High Court of Justice [or before a judge at Chambers] imme-
diately to undergo, &c. [as in Form 69].
Now take notice, that by virtue of the said writ, the said

will be brought before Her Majesty's said Court [or before a judge
at Chambers at the hour in the noon] on the

day of 188
,
in order that he, the said

, may be
admitted to bail personally to appear at the next sessson of oyer
and terminer and gaol delivery to be holden in and for the county
of [or otherwise as the case may be~\, then and there to an-
swer to all such matters and things as on Her Majesty's behalf
shall be then and there objected against him, and so from day to

day, and not depart that Court without leave. And, further,
take notice that the names and descriptions of the several per-
sons who will oifer themselves as bail or sureties for the said

are A.B., of
, C.D., of

, E.F., of
,
and G.H.

of

Dated, &c.

[C. O. Forms, 74.]

RECOGNIZANCE TO APPEAR AT ASSIZES, OR SESSIONS OF
THE PEACE.

Be it remembered, that on the day of 188
,

[insert the names and descriptions of defendant and bail], come be-

fore me, ,
one of her Majesty's Justices of the Peace in

and for the county of
,
and acknowledge to owe our Sov-

ereign Lady the Queen the several sums following (that is to

say) : The said the sum of pounds, and the
said and the sum of pounds each of law-
ful money of Great Britain, to be levied upon their several goods
and chattels, lands and tenements, to Her Majesty's use upon
Condition that if the said shall personally appear at the
next assizes and session of oyer and terminer and general gaol
delivery [or at the next general quarter sessions of the peace],
to be holden in and for the county of

,
and then and there

answer to all such matters and things as on Her Majesty's be-
half shall then and there be objected against him, and so from

day to day, and not depart that Court without leave, then this

recognizance to be void, or else to remain in full force.

Taken, &c.

[C. O. Forms, 75.]

ENTRY OF PLEA OF NOT GUILTY OR GUILTY [ ^ 527 ]

TO INFORMATION.

In the High Court of Justice,

Queen's Bench Division.

[Middlesex. ] The Queen
against
A.'B.

Enter plea of Not Guilty [or Guilty] for the above-named de-
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femlant A.R. to the indictment [information or inquisition] in
this prosecution by C.D., his solicitor [or in person.]

Dated, &c.

(Signed) C.I)., of /.., Agent for G.H., of F.,
solicitor for the said A.B.

. [C. O. Forms, 78.]

DEMURRER TO INFORMATION.

[Heading as in last preceding. ]

And now, that is to say. on the day of
, 188 , be-

fore our said Lady the Queen, in the Queen's Bench Division of
Her Majesty's High Court of Justice at the Royal Courts of Jus-
tice, London, comes the said A.B. by , his solicitor [or in

his own proper person], and having heard the said indictment

[or information] read, says that our said Lady the Queen ought
not further to prosecute him, the said A.B., by reason of the

premises in the said indictment [or information] mentioned, be-

cause he says that the said indictment [or information], and the
matters therein contained, are not sufficient in law to compel
him, the said A.B., to answer thereto; and this he is ready to

verify. Wherefore he, the said A.B., prays judgment, and that

by the Court here he may be dismissed and discharged from the
said premises in the same indictment [or information] specified.

(Signed)
[C. O. Forms, 80.]

PLEA OF NOT GUILTY AND JUSTIFICATION PURSUANT TO
6 & 7 VICT. c. 96, s. 6.

[Same heading."}

And now, that is to say, on the day of , 188 ,
be-

fore our said Lady the Queen, in the Queen's Bench Division of

[ if 528 ] Her Majesty's if High Court of Justice at the Royal
Courts of Justice, London, comes the said A.B. by , his so-

licitor [or in his own proper person], and having heard the said

indictment read, he says that he is not guilty thereof, and here-

upon he puts himself upon the country. And Frederick Cock-

burn, Esquire, coroner and attorney of our said Lady the Queen,
before the Queen herself, who for our said Lady the Queen in

this behalf prosecutes, does the like.

And for a further plea the said A.B., pursuant to the statute

in that behalf, says that our said Lady the Queen ought not fur-

ther to prosecute the said indictment [or information] against
him, because he say s that it is true that [here allege the trvth of

every libellous part of the publication set out in the indictment].
And the said A.B. further says, that before and at the time of

the publication in the said indictment [or information] mention-
ed [here state facts which rendered the publication of benefit to the

public]; by reason whereof it was for the public benefit that the

said matters so charged in the said indictment [or information]
should be published, and this he, the said A.B., is ready to ver-

ify. Wherefore he prays judgment, and that by the Court here
he may be dismissed and discharged from the said premises in

the said indictment [or information] above specified.

(Signed)
[C. O. Forms, 81.]
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REPLICATION TO PLEA OF JUSTIFICATION PURSUANT TO
6 & 7 VICT. c. 96, s. 6.

[Same heading. ]

And as to the plea of the said A.B. by him secondly above

pleaded, Frederick Cockburn, Esquire, coroner and attorney of
our said Lady the Queen, before the Queen herself, who for our
said Lady the Queen in this behalf prosecutes, says that by rea-

son of anything in the said second plea alleged, our said Lady
the Queen ought not to be precluded from further prosecuting
the said indictment against the said A.B., because he says that
he denies the said several matters in the said second plea alleged,
and says that the same are not, nor are, nor is any or either of

them, true, and this he, the said Frederick Cockburn, prays may
be inquired of by the country, and the said A.B. does the like.

Therefore let a jury come.

[C. O. Forms, 83.]

^ DEMURRER BY PROSECUTOR TO DEFEND-
[ -j{ 529]

ANT'S PLEA.

[Same heading.]

And Frederick Cockburn, Esquire, coroner and attorney of our
said Lady the Queen, who, for our said Lady the Queen, in this

behalf prosecutes, having heard the said plea, of the said A.B.,
by him, in manner and form above pleaded in bar, for our said

Lady the Queen says, that the said plea, and the matters therein

contained, in manner and form as the same are above pleaded
and set forth, are not sufficient in law, and that he, the said cor-

oner and attorney for our said Lady the Queen, is not bound by
the law of the land to answer the same, and this he, the said

coroner and attorney, is ready to verify. "Wherefore, for want of

a sufficient plea in this behalf, the said coroner and attorney for

our said Lady the Queen prays judgment, and that the said A.B.

may be convicted of the premise above charged upon him.

(Signed)
[C. O. Forms, 84.]

JOINDER IN DEMURRER BY PROSECUTOR.

[Same heading.]

And Frederick Cockburn, Esquire, coroner and attorney of onr
said Lady the Queen, before the Queen herself, who for our said

Lady the Queen in this behalf prosecutes, says that our said

Lady the Queen ought not to be barred from prosecuting the said

indictment [or from having her aforesaid information], against the
said A.B., because he says, that the said indictment [or informa-

tion] and the matters therein contained are good and sufficient in

law to compel him, the said A.B., to answer thereto. Therefore

he, th3 said coroner and attorney for our said Lady the Queen
prays judgment, and that the said A.B. may be convicted of the

premises charged upon him in and by the said indictment [or in-

formation].
[C. O. Forms. 85.]
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JOINER IN DEMURRER BY DEFENDANT.

[/Same heading.]

And the said A.B. by says that the said plea and the
matters therein contained, in manner and form as the same are

above pleaded and set forth, are sufficient in law to bar or pre-
clude our said Lady the Queen from having her aforesaid infor-

[^530] mation against him, the -^ said A.B., and that he is

ready to verify and prove the same, as the Court shall award.

"\Vherefore, inasmuch as the said coroner and attorney has not
answered or denied the said plea, nor in any manner replied to

the same, he the said A.B. prays judgment, and that he may be

discharged by the Court here, of and from the premises by the
said information above charged upon him.

[C. O. Forms, 86.]

ENTRY OF PLEA ol1 GUILTY OR CONFESSION.

[Instead of "says he is not guilty''^ says he cannot deny but
that he is guilty of the premises in the indictment within speci-
fied and charged upon him, and confesses and acknowledges the

premises aforesaid, in manner and form as in and by the said in-

dictment is within alleged against him; and hereupon he puts
himself upon the mercy of our said Lady the Queen. ,

[C. O. Forms, 113.]

ENTRY OF RETRAXIT OF PLEA. AND JUDGMENT THEREON.

And on the day of before our said Lady the Queen
in the Queen's Bench Division of Her Majesty's High Court of

Justice at the Royal Courts of Justice, London, comes the said

Frederick Cockburn, who for our said Lady the Queen in this

behalf prosecutes as the said A.B., by C.D.. his solicitor [or in

his own proper person], and the said A.B. having withdrawn his

plea by him" above pleaded, in manner and form aforesaid, our
said Lady the Queen remains against him the said A.B. without
defence in this behalf. Whereupon all and singular the prem-
ises being seen and fully understood by the said Queen's Bench
Division now here, it is considered and adjudged by the said

Court here that he, the said .4. B., be convicted of the trespass
and offence aforesaid, and that he be taken, and so forth.

[C. O. Forms, 114.]

ORDER TO EXTEND TIME FOR PLEADING.

In the High Court of Justice,

Queen's Bench Division.

The Honourable Mr. Justice . Judge in Chambers.

[Middlesex] The Queen .

against
A.B.

Upon reading the affidavit of filed the day of

188
,
and upon hearing :
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-fa It is ordered that the defendant [or prosecutor] shall [-^ 531]
have days further to plead to the [indictment^] in this prose-
cution [upon the following terms, viz. : ]

Dated, &c.

[C. O. Forms, 87.]

NOTICE OF TRIAL IN MIDDLESEX OR LONDON.

In the High Court of Justice,

Queen's Bench Division.

Middlesex [or London] The Queen
against

C.D.

Take notice of trial of the issue joined in this prosecution in

Middlesex [or London], for the .day o*' next, at

the Royal Courts of Justice, London.

Dated, &c.

[C. O. Forms, 89.]

NOTICE OF TRIAL FOR THE ASSIZES.

In the High Court of Justice,

Queen's Bench Division.

[Surrey. ] The Queen
against
A.B.

Take notice of trial of the issue joined in this prosecution for

the next assizes to be holden at in and for the county of
on the day of 188 .

Dated, &c.

[C. O. Forms, 90.]

RECORD OF INFORMATION (CRIMINAL) FOR TRIAL.

Pleas hefore our Lady the Queen, in the Queen's Bench Divi-

sion of Her Majesty's High Court of Justice, at the Royal Courts
of Justice, London, in the year of our Lord one thousand eight
hundred and eighty-

Amongst the Pleas of the Queen Roll.

T P., -, f [Middlesex'} Be it remembered that

R8 No Frederick Cockbur^Ksqnire, coroner and
( attorney of our said Lady the Queen, in

the Queen's ^f Bench Division of Her Majesty's High [-^-.TO]
Court of Justice, before the Queen herself, who for our.said Lady
(he Queen in this behftlf prosecutes in his proper person, came
here into the Queen's Bench Division of Her Majesty's High
Court of Justice, before the Queen herself, at the Royal Courts of

Justice, London, on the day of one thou-
sand eight hundred, &c. And for our said Lady the Queen,
brought into the said Court, before the Queen herself, a certain

Information, against C./)., which said Information follows. in

these words, that is to say \hri-r w/ out t/t<- inj'oniHilion irrlxitini \.

*
[Wherefore the. sheriff of the county of was com- *These

manded that he should cause him, the said A.B., to come to an- words may
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be omitted if swer * onr sa^ Lady the Queen touching and concerning the

process not premises aforesaid.] And now. that is to say. on the day
actually * 'n *be year of our Lord one thousand eight hundred

issued." ar>d eighty-five, before our said Lady the Queen, at the Royal
Courts of Justice. London, comes the said A.B., by his

solicitor, and having heard the said information read, says, that

fShould plea
ne *s no* gui^y thereof, and hereupon he puts himself upon the

of justifica- country, and Frederick Cockburn Esquire, coroner and attorney
tion under of our said Lady the Queen, in the Queen's Bench Division of

statute be Her Majesty's High Court of Justice, before the Queen herself,

entered it wno for our said Lady the Queen in this behalf prosecutes, does

must be the like. | Therefore let a jury thereupon come,

added here. Lc - - Fortos, 92. ]

RECORD OF INFORMATION (EX-OFFICIO) FOR TRIAL.

[Same as last.]

[ Using the name of the Attorney or Solicitor General, instead of
that of the Queen's coroner and attorney. Thus:] Sir Richard Web-
ster, Knight, Attorney General of our present Sovereign Lady
the Queen, who for our said Lady the Queen in this behalf pros-

ecutes, came here into the Queen's Bench Division, &c.

[C. O. Forms, 93.]

SUGGESTION THAT A FAIR AND IMPARTIAL TRIAL CANNOT
BE HAD.

And hereupon the said says that a fair and impartial
trial of the issue joined in this prosecution cannot be had by a

jury of the county of , and that it is convenient that the
said issue be tried by a jury of the county of

,
which is a

county next adjoining to the said county of
,
and for

[ -fa 533] that reason he the said prays -^ that a jury
may come before our said Lady the Queen, out of the body of
the said county of

,
to try the issue aforesaid. And be-

cause the said does not deny the said allegation, nor say
anything against the same, and because it appears to the said

Court, before the Queen herself, that the said allegation is true,
therefore let a jury of the said county of thereupon come.

[C. O. Forms* 94.]

SUGGESTION UNDER 38 GEO. 3. C. 52, TO TRY IN AN AD-

JOINING COUNTY TO A TOWN AND COUNTY OF THE TOWN.

And hereupon the said
,
coroner and attorney of our said

Lady the Queen, who prosecutes as aforesaid, by virtue of the
statute in such case made and provided, prays the said Court now
here to direct that the said issue so joined upon the said indict-

ment may be tried by a jury of the county of [Fort], being the

county next adjoining to the town and county of the town of

[Kingston-iipon-Hitif]. And the said Court thinking it fit and

proper so to do. therefore let a j ury of the said county of [ York]
thereupon come.

[ \Vhen on behalf of the defendant insert the defendant's name in

the place of the Queen's coroner and attorney.

[C. O. Forms, 96. j
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SUGGESTION IN BERWICK-UPON-TWE.ED.

And because the borough of Berwick-upon-Tweed is a place
where the burgesses of the said borough, by reason of their privi-

lege, ought not to be put upon a jury to try the said issue out of
the said borough, but the said issue ought to be tried by a jury
of the county of Northumberland, which is the next adjacent
county to the said borough of Berwick-upon-Tweed. Which
allegations of the said A. B. are not denied by the said F. C.,

Esquire, therefore let a jury of the said county of Northumber-
land thereupon come.

[C. O. Forms, 97.]

SUGGESTION IN ONE OF THE CINQUE PORTS.

And hereupon the said F. C., Esquire, who prosecutes as afore-

said, says, that the said town of Deal is one of the ancient towns
of the Cinque Ports; and that the inhabitants within the "same

town, and also the inhabitants within the liberty of the Cinque
Ports, have such -^ franchises, that no justice, or any [*fa 534]
other minister of our said Lady the Queen can or ought to enter
the town to execute any office there, nor ought the freeholders or

residents within the liberties of the said Cinque Ports to go out
of the same, to make or constitute any jury without the said lib-

erties. And therefore he prays that a jury may come before our
said Lady the Queen, out of the body of the county of Kent, in

order to try the issue aforesaid. And because the said [defend-

ant] does not deny the said allegation; and because it appears to

the said Court that it is fit and proper so to do, the same is granted
to him. Therefore let a jury thereupon come out of the body of

the said county of Kent.

[C. O. Forms, 98.]

SUGGESTION WHERE THE SHERIFF IS DEFENDANT.

And because the aforesaid A. B., the defendant above-men-

tioned, now is one of the sheriffs of the said where the

supposed offence in the said information [or indictment] is men-
tioned to be committed, and therefore is concerned in interest in

the event of the trial of the issue; therefore the coroners of the
said county are commanded that they cause to come.

[C. O. Forms, 99.]

JUDGE'S ORDER TO STRIKE SPECIAL JURY AS PROVIDED
BY " THE JURIES ACT, 1870."

In the High Court of Justice,

Queen's Bench Division.

The Honourable Mr. Justice in Chambers.

[Middlesex.] The Queen
against
A.K.

Upon reading
and upon hearing counsel on both sides for as the case may be]

It is ordered at the prayer and instance of the [prosecutor],
that the issue joined in this prosecution be' tried by a special jury
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of the county of , and that the sin-riff of the said county
or his under sheriff do attend at the Crown Office with the juror's
book and the special jurors' list of the said county, and the num-
bers referring to the names in such list, written upon distinct

pieces of parchment or card. And that the proper officer at the
Crown Office shall nominate forty-eight men qualified to serve on

special juries within the said county, and the solicitor or agent
[^{ 535] for the said prosecutor shall strike -^-out twelve, and
the solicitor or agent for the defendant shall in like manner strike

out twelve of the said forty-eight, and that twenty-four, the re-

mainder of the said forty-eight, shall be returned for the trial of

the issue joined in this prosecution.

Dated, &c.

[C. O. Forms, 100.]

WARRANT OF TAI^ES.

Middlesex. Sir Richard Webster, Knight, Attorney-General
of our present Sovereign Lady the Queen [for our said Lady the

Queen [omit these words if the tales is prayedfor the defendant] prays
a Tales de Circumstantibus to be granted by the Court here ac-

cording to the form of the Statute in such cases made and pro-
vided for the trial of the issue joined between our said Lady the

Queen and A.B. upon an indictment [or information] for certain

[misdemeanors] lest the jury to be taken in this behalf do re-

main untaken for detault of jurors.

Dated, &c.

(Signed)
R. WEBSTER,

Attorney-General.
[C. 0. Forms, 102.]

ASSOCIATE CERTIFICATE AFTER TRIAL.

In the High Court of Justice,

Queen Bench Division.

Middlesex. The Queen
against
A.I;.

I certify that this [indictment] was tried before the Honourable
Mr. Justice at and a [xpeciaf] jury of the county
of on the day of 1886.

The jury found the defendant guilty [or not guilty, or guilty
on such and such counts, and not guilty on such and such counts.

enumerating them~\.
That the Judge sentenced the defendant to pay a fine of, &c.
That the Judge certified [that the case was proper to be tried by a

special jury or other certificate, as the case may be].
Dated. &c.

^Signed)
x.y.

[Title of officer.]

[C. O. Forms. 103.]
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^ POSTEA ON TRIAL IN MIDDLESEX OR LONDON. [ ^536]
Afterwards on the clay of 188

,
before the

Eight Honourable John Duke, Baron Coleridge, Lord Chief Jus-
tice of England (or the Honourable Mr Justice ) come as

well the within-named F.C., Esquire, who for our said Lady the

Queen in this behalf prosecutes as the within-named A.B., by
his solicitor within mentioned, (A) and a [special] jury of the
within county, to wit [here insert the names and descriptions of the

jurors who attended], being summoned and called come and are

sworn upon the said jury. Whereupon public proclamation is

made here in Court for our said Lady the Queen, as the custom

is, that if there be any one who will inform the aforesaid Chief
Justice [or Judge] the Queen's Attorney-General or jurors of the

jury aforesaid, concerning the matters within contained, he should
come forth and should be heard, and hereupon, J.P., Esquire,
one of the counsel of our said Lady the Queen [or of
counsel learned in the law] offers himself on behalf of our said

Lady the Queen to do this. Whereupon the Court here proceeds
to the taking of the inquest aforesaid (B) by the jurors aforesaid,
now before appearing for the purpose aforesaid, who being chosen,

tried, and sworn to speak the truth touching and concerning the
matters within contained [when convicted] say upon their oath,
that the said A.B. is guilty of the premises in the [if in some
counts only, say : second and third counts of the] indictment [or

information] within specified and charged upon him in manner
and form, as in and by the said indictment [or information] is

within alleged against him.

[When acquitted] say upon their oath the said A.B. is not

guilty of the premises in the indictment within specified and

charged upon him, in manner and form as the said A.B. has, by
pleading for himself, alleged.

If a tales has been prayed
A. And a [special] j ury of the within county being summoned

and called, some of them, that is to say [name such of the jurors
as appeared at the trial] come and are sworn upon the said jury ;

and because the rest of the jurors of the said jury do not appear,
therefore others of the bystanders being chosen by the sheriff of
the within county, at the request of the said A.B., [or of the
said Frederick Cockburn] and by command of the said Chief
Justice [or Judge] are newly appointed, whose names are added
to the panel according the form of the statute in such case made
and provided, which said jurors so newly appointed to wit, [in-
sert the names and descriptions of the talesmen] being called like-

wise come, and are sworn upon the said jury.
B. As well by the jurors aforesaid first impanelled and sworn,

88 "A" by the other j urors now here appearing, who, to- [ -^ 537]
gether with the jurors aforesaid first impanelled and swoni, being
chosen, tried, and sworn to speak the truth, &c.

[C. O. Forms, 104.]

POSTEA AT THE ASSIZES.

Afterwards on the day of 188
, [the commission

day] at in the county of before the Honourable
Mr. Justice and the Honourable Mr. Justice

,

justices of our said Lady the Queen assigned to hold the
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assizes in and for the county of within-mentioned, ac-

cording to the form of the statute in such case made and pro-
vided, come [cc. as in No. 104].

[C. O. Forms, 105.]

WARRANT TO APPREHEND DEFENDANT SENTENCED AT
TRIAL WHEN NOT PRESENT AT THE TRIAL.

Whereas the above-named defendant A.B. was on the

day of , 188
,
at the sittings of the High Court of Jus-

tice, in the county of [Middlesex] before me the Honourable Mr.
Justice tried, and by a jury of the country convicted of
certain misdemeanors [or felonies], whereof he is indicted, and
it was thereupon considered and adjudged and ordered by me
that for the offences whereof he was so convicted as aforesaid he the
said A.B. should be imprisoned in Her Majesty's prison at

in and for the county of for the space of [three calendar

months] .

These are therefore to command you to apprehend and take
the said A.B. and lodge him at the said prison at afore-

said, there to be imprisoned and kept in safe custody by the

gaoler of the said prison in execution of the said judgment.
Dated, &c.

[C. O. Forms. 106.]

WARRANT AFTER CONVICTION TO HOLD DEFENDANT TO
BAIL TO APPEAR FOP SENTENCE.

In the High Court of Justice,

Queen's Bench Division.

England, to wit. Whereas it is certified to me by [one of
Hie clerks in the Crown Office], that, [as in certificate].

These are therefore to command you in Her Majesty's name to

[ -A* 538 ] -^ apprehend and take the said A.B. before one of the

Judges of the High Court of Justice, if taken in or near the
cities of London or Westminster, if elsewhere before some jus-
tice of the peace near to the place where he shall be taken, to

the end that he may become l)ouud by his own recognizance in

the bum of pounds, with two sureties in the sum of

pounds each [or say, with sufficient sureties], for his personal ap-
pearance in the Queen's Bench Division of Her Majesty's High
Court of Justice on the day of 188

,
in order to

receive the judgment of the said Court for his said offence, and
to be further dealt with according to law.

Dated, &c.

(Signed)
COLERIDGE,

(Lord Chief Justice of England).
To Mr. L., tipstaff of the Queen's
Bench Division.

To all constables and all other

peac.e officers whom it may con-

cern.

[C. O. Forms. 107.]
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ORDER TO COMMIT WHEN DEFENDANT SENTENCED AT
TRIAL.

In the High Court of Justice,

Queen's Bench Division.

[Cheshire.] The Queen
against
A B.

The defendant A.B. being present here in Court, and being by
a jury of the country convicted of certain misdemeanors [or

felonies], whereof he is indicted in this prosecution, it is ordered
that he, the said defendant, [do pay a fine to our Sovereign Lady
the Queen of pounds of lawful money of Great Britain, and

further that he be imprisoned until the said fine be paid ; and the said

defendant is now here in Court committed to the custody of the gaoler

of Her Majesty's prison at until the said fine be paid, or as

the case may be].

Dated, &c.

By the Court.

[C. O. Forms, 108.]

-^ CERTIFICATE OF CONVICTION FROM CLERK [ "^ 539]
' OF ASSIZE OR ASSOCIATE FOR APPLICATION FOR
WARRANT.

[Heading as in No. 103.]

I hereby certify that the above-named defendant A.B. was, on
the day of, at . tried before the Honourable

Mr. Justice and a [special jury], upon an indictment against
him for [here state offence'], that the jury found the said defendant

guilty, and that the Judge sentenced the said defendant to [here
insert sentence] .

Dated, &c.

(Signed)
X. Y.

[Title of officer.]

[C. O. Forms, 109.]

WARRANT OF ARREST AFTER CONVICTION AND RECOG-

NIZANCES ESTREATED.

England, to wit. Whereas it is certified to me by one of the

Masters of the Crown Office that at the assizes [or as the case may
be] holden in and for the county of

,
on the day of

,
an indictment for certain [misdemeanors] was found by

the grand jury of the said county against A.B., which said in-

dictment was afterwards by writ of certiorari issuing out of tin-

Queen's Bench Division of Her Majesty's High Court of Justin-.

removed into the said Court, and thereupon the said A:1i. gave
a recognizance to answer the said indictment, and not depart the

said Court without leave, and that the said A.B. having appeared
and pleaded not guilty to the said indictment, was at

,
on

the day of last, in and for the county of Middlesex,
before the [naming the Judge] and by a jury of the country con-

victed of the said offence charged upon him in and by the
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said indictment : and it is further certitied that on tin- day
of last the said A.I!., having been three times publicly
called in the -said Court upon his said recognizance and not ap-

pearing, it was ordered by the said last-mentioned Court that his

default should be recorded and the said recognizance estreated

into the Exchequer : and it is further certified that the said A.H.
hath not appeared in the said (Queen's Bench Division of Her Ma-

jesty's High Court of Justice, in order to receive the judgment of

the said Court for the said offence, nor is he now under any re-

cognizance so to do. This is therefore to command you, in her

Majesty's name, to apprehend and take the said A.D., and if he

[ -^r 510] shall be apprehended during -fa the sittings of the said*

last-mentioned Court, to bring him into the Queen'a IJeneh Di-

vision of Her Majesty's High Court of Justice, at the Hoyal
Courts of Justice. London, to receive the judgment of the said

Court for his said offence
;
or if he shall be apprehended in vaca-

tion, forthwith to convey him to the common prison of the

county, city, or place where he shall be apprehended, there to

remain without bail or mainprise until he shall l>e discharged by
due course of law.

Dated, &c. .

[C. O. Forms. 110.]

WARRANT OF ARREST ON CONVICTION* BY DEFAULT *
TO

HOLD DEFENDANT TO BAIL.

England, to wit. Whereas, &c. (as in No. 110).
And it is further certified that the said defendant having suf-

fered judgment to pass against him by default upon the said in-

formation [or indictment], judgment has been thereupon signed

against him, and it is further certified that the said defendant
has not as yet received the sentence of the said Court for the said

offence, nor is he under any recognizance in the said Court so to do.

These are. therefore, to command you and every of you on

sight hereof to apprehend and take the said A.B. and bring him
before me or one other ot the Judges of the Queen's Bench Divi-

sion of the High Court of Justice if taken in or near the cities of

London and Westminster, if elsewhere before some justice of the

peace near to the place where he shall be herewith taken, to the
end that he may become bound with sufficient sureties for his

personal appearance in the Queen's Bench Division of Her Ma-
jesty's High Court of Justice on the day of in order
to receive the sentence of the said Court for the said offence and
be further dealt with according to law.

Dated, &c.

[C. O. Forms, 111.]

ENTRY OR JUDGMENT ROLL ON INDICTMENT.

A.B. [the defendant's H'IWJC.]

As yet of 188 . The Queen.

Amongst the
In-"j

Middlesex. Some time ago, that is to say
dictments of > [here, copy the caption of the indictment, and the

188 , No. J indictment verbatim, according to the office copy,
Award of [ -^-541] omitting the witnesses' -^ names], which said indictment
certiorari. our said Lady the Queen afterwards for certain reasons caused to
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be brought before her, to be determined according to the law and This must be
custom of England. ] omitted
Wherefore the sheriff of the said county of was com- when the

manded that he should cause him the said A.B. [the defendant] indictment
to come to answer to our said Lady the Queen, touching and con- is found in

cerning the premises aforesaid. [If a capias has been issited say this Court.
instead of

" cause him the said A.B. to come,"
" take him."] Award of

And now, that is to say, on the day of in the venire or

year of our Lord one thousand eight hundred and eighty-six be- Capias to

fore our said Lady the Queen in the Queen's Bench Division of answer.

Her Majesty's High Court of Justice at the Royal Courts of Jus- Issue,

lice, London, comes the said A.B. by C.D., his solicitor, and For other

having heard the said indictment read, he says that he is not please sec

guilty thereof, and hereupon he puts himself upon the country.
^os - ?9 to 86

And Frederick Cockburn, Esquire, coroner and attorney of our an(i H3, and

said Lady the Queen, in the said Queen's Bench Division of Her suggestions

Majesty's High Court of Justice, before the Queen herself, who f r change of

for our said Lady the Queen in this behalf prosecutes, does the venue, Nos..

like. Therefore let a jury thereupon come. 94 to 99.

And afterwards, that is to say, on the day of
in the year of our Lord one thousand eight hundred and eighty- Pogtea. For
six at the Royal Courts of Justice, London, before the Right other forms
Honourable John Duke, Baron Coleridge, Lord Chief Justice of sec jjog jQ4
England, come as well the aforesaid Frederick Cockburn, Es- an(j 105
quire, who tor our said Lady the Queen in this behalf prosecutes
as the said A.B. by C.D., his solicitor above-mentioned, and the

jurors of the jury being summoned and called, to wit [hereinsert
the names and descriptions of the jurors, and if a tales, add the

necessary words from No. 104], conic and are sworn upon the said'

jury. Whereupon public proclamation is made here in Court
for our said Lady the Queen, as the custom is, that if there be

any one who will inform the aforesaid Chief Justice, the Queen's
Attorney General, or the jurors aforesaid, concerning the matters
within contained, he should come forth and should be heard

;

and hereupon F.T., Esquire, one of the counsel of our said Lady
the Queen, offers himself on behalf of our said Lady the Queen
to do this. Whereupon the Court here proceeds to the taking of
the inquest aforesaid, by the jurors aforesaid, now here appear-
ing for the purpose aforesaid, who being chosen, tried, and sworn,
to speak the truth touching and concerning the matters aforesaid,

say upon their oath that the said A.B. is guilty of the premises
in the second and third counts of the indictment within specified
and charged upon him in manner and form as in the said indict-

ment is alleged against him, and that he the said A . B. is not

guilty of the premises in the first and fourth counts of the said
indictment specified and charged upon -^ him in man- [ "A" 542 ]
nor and form as the said A.B. has by pleading for himself nlj

leged.

Whereupon all and .-angular the premises being seen and fully Entry of
understood by the Queen's Bench Division of Her Majesty's judgment
High Court of Justice now here, it is considered and adjudged U ,M^, v ,. r( lici

by the said Court here that lie the said A.B., for his ort'enecs
after bonviC'

aforesaid be taken, and so forth.
t jon

And afterwards, that is to say, on the day of
in the year last aforesaid, before our Lady the Queen in the pjnu i judc-
Queen's Bench Division of Her Majesty's High Court of Justice mcu t.
at the Royal Courts of Justice, London, come the said F.C., who
for our said Lady the Queen in this behalf prosecutes. And the
said A.B., being present here in Court, it is considered and ad-

35 INFORMATION.



546 APPENDIX.

judged and ordered by the said Court here, that he the said A.B.,
for his offences aforesaid, &c. [Copy the sentence from the Order

of Court.]

[C. O. Forms, 112.]

ROLL FOR TRIAL AT BAR.

[Same as last. ]

ENTRY OF JUDGMENT UPON VERDICT AFTER ACQUITTAL.

[After the Postca.~\ Whereupon all and singular the premises
being seen and fully understood by the Queen's Bench Division
of Her Majesty's High Court of Justice now here, it is considered
and adjudged by the said Court here, that he, the said A.B., do

depart hence without day in this behalf.

[C. O. Forms, 115.]

ENTRY OF JUDGMENT BY DEFAULT.

And now. that is to say, on the day of in the

year of our Lord one thousand eight hundred and eighty-five, be-

fore our said Lady the Queen in the Queen's Bench Division of
Her Majesty's High Court of Justice at the Royal Courts of Jus-

tice, London, comes the said A.B. [by C.D., his solicitor], and
having heard the said indictment read, he prays a day to answer

thereto, until on the day of . And it is granted
to him. The same day is given as well to F.C., Esq., coroner
and attorney of our said Lady the Queen, who for our said Lady
the Queen, in this behalf prosecutes, as to the said A. B. On
which said day of before our said Lady the

[A- 543] -jf Queen comes the said F.C., who prosecutes for our
said Lady the Queen in this behalf in his proper person. And
the said A. B., although being solemnly called to answer, does
not come, nor does he say anything in bar, or in abatement of

the said indictment, nor does he in any manner answer to the
said indictment, or to the premises in the said indictment speci-
fied above charged upon him. Wherefore our said Lady the

Queen remains against him the said A.B.. without defence in this

behalf. Whereupon all and singular the premises being seen

and fully understood by the said Court now here, it is considered
and adjudged by the said Court here that the said A.B. be con-
victed of the trespass and offence aforesaid, and that he be taken,
and so forth.

[C. O. Forms, 116.]

ENTRY OF JUDGMENT ON CONFESSION.

[See Confession or Plea of GuUfy, ante. p. 530.]

Whereupon all and singular the premises being seen and fully

understood by the Queen's Bench Division of Her Majesty's

High Court of Justice now here, it is considered and adjudged by
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the said Court here, that he, the said A.B., be convicted of the

trespress and offence aforesaid. And that for his offences afore-

said he be taken and so forth.

[C. O. Forms, 117.]

ENTRY OF JUDGMENT FOR WANT OF JOINDER IN DE-

MURRER.

Whereupon all and singular the premises being seen and fully
understood by the Queen's Bench Division of Her Majesty's

High Court of Justice now here, for that no one comes on behalf

of our said Lady the Queen [or on behalf of the said A.B., as the

case may be], further to inform the Court here of the premises, or

to join in demurrer with the said A.B., it is considered and ad-

judged by the said Court here, that the said A.B. be dismissed

and discharged of and from the premises above specified in the
said indictment, and that he depart hence without day in this

behalf.

[ The above is in case of demurrer 1o indictment ; in case of demur-

rer to other proceedings, judgment after conviction, or acquittal, or for
the Crown or prosecutor, or for defendant, must be substituted, as the

case may be.]

[C. O. Forms, 118,]

"^ ENTRY OF JUDGMENT ON DEMURRER AFTER [ + 544]
ARGUMENT.

Whereupon all and singular the premises being seen and fully
understood by the Queen's Bench Division of Her Majesty's

High Court of Justice now here, it is considered and adjudged,

by the said Court here, that the said plea of the said A. B. is bad,
and insufficient in law to bar or preclude our said Lady the Queen
from further prosecuting the said A.B. upon the said information

[or indictment], and therefore that the said A.B. for want of a
sufficient plea in this behalf, be convicted of the premises in the

information [or indictment] within specified, and charged upon
him in manner and form as in and by the said information [or

indictment] is within alleged against him. And that for his of-

fences aforesaid he be taken, and so forth.

[The above form applies to judgment of conriction upon demurrer

to plea to indictment or information. In case of judgment on de-

murrer to any other proceeding or pleading, the form must be varied

accordingly substituting a judgment of acquittal.]

[C. O. Forms, 119.]

ENTRY OF A NOLLE PROSEQUI.

Afterwards on day of , before our said Lady the

Queen at the Royal Courts of Justice. London, come as well the

said coroner and attorney of our said Lady the Queen, in the

Queen's Bench Division of Her Majesty's High Court of Justice,
who.for our said Lady the Queen in this behalf prosecutes in his

proper person, as the said A.B., by his solicitor. And the said

coroner and attorney for our said Lady the Quern says that he

will not further prosecute the said A.B. upon the information [or
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indictment] aforesaid. Whereupon all find singular the premises
being seen and fully understood by the Court now here, it is con-
sidered and adjudged, by the said Court here, that all proceed-
ings upon the said information [or indictment] against the said
A.B. be altogether stayed, and that the said A.B. be discharged
of and from the said information [or indictment].

[In the case of an information filed by the Attorney General, his

name must be used instead of that of the Queen's ooroncr and attorney. ]

[C. O. Forms, 120.]

RECOGNIZANCE TO APPEAR FOR SENTENCE.

Be it remembered, that on the day of 188
,

[insert names and descriptions of the defendant and bail, if bail re-

quired], come before me one of Her Majesty's justices of
the peace in and for the county of and acknowledge to

[ -^ 545] owe our Sovereign Lady the -^ Queen the several sums
following (that is to say), the said the sum of pounds,
and the said and the sum of pounds, each of

lawful money of Great Britain, to be levied upon their several

goods and chattels, lands and tenements, to Her Majesty's use

upon condition that if he the said shall personally appear
in the Queen's Bench Division of Her Majesty's High Court of
Justice on the day of next, or Avhenever he shall

thereto be required in order to receive the sentence of the said

Court for certain whereof he is indicted or [impeached],
and by, a jury of the country [or by his own default or confes-

sion] convicted, and so from day to day, and not depart that

Court without leave, then this recognizance to be void, or else to

remain in full force.

Taken, &c.

[C. O. Forms, 121.]

NOTICE TO CALL A DEFENDANT ON RECOGNIZANCE TO AP-

PEAR FOR SENTENCE.

In the High Court of Justice,

Queen's Bench Division.

[Middlesex.] The Queen
against
A.B.

Take notice that the Queen's Bench Division of Her Majesty's
High Court of Justice will be moved on the day of

,

188 , or so soon after as counsel can be heard for the judgment
of the said Court against the above-named defendant for certain

[conspiracies] whereof he (with others) is indicted and by a jury
of the country [or by his own defaulter confession, as the case

may be] convicted. And that he, the said defendant, is hereby
required personally to attend the said Court in order to receive

judgment as aforesaid. And in case the said defendant does
not there attend, the said Court will be moved that his

default may be recorded, and that the recognizance of the
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said defendant and of his bail, entered into this prosecution, be
estreated into the Exchequer.

Dated, &c.

(Signed)
M.N.

[Solicitor for the prosecutor.]
To A.B., the above-named de-

fendant; and also to C.D., of,

&c., and E.F., &c., his bail.

[C. O. Forms, 122.]

^ RECOGNIZANCE TO PROSECUTE WRIT OF
[ ^- 546 ]

ERROR.

Be it remembered, that on the day of ,188 ,T.H. t

late of
,
in the county of

,
but now a prisoner in the

custody of [the gaoler of Her Majesty's prison at
,
in and

for the county of ], and H.K., of [merchant] and F.S., of

, [farmer], come before me [one of Her Majesty's justices
of the peace for the county of (or as the case may be)] and
acknowledge to owe to our sovereign Lady the Queen the several
sums following; that is to say, the said T.H. the sum of

pounds, and the said H. K. and F.S. the sum of pounds
each, of lawful money of Great Britain, to be levied upon
their several goods and chattels, lands and tenements, to Her
Majesty's use, upon condition that the said T.H. do prosecute
with effect a writ of Error [or appeal to the House of Lords; or,

if writ not obtained, any writ of error which may hereafter be] is-

sued to reverse the ju'dgment given against the said T.H. at [the
last general quarter sessions of the peace in and for the county, holden

at on or as the case may be], upon an indictment for

certain misdemeanors, and personally to appear in the Queen's
Bench Division of Her Majesty's High Court of Justice [or in

Her Majesty's Court of Appeal] on the day whereon judgment
shall be given upon the said writ of Error. And also, if so or-

dered by the said last mentioned Court or by a Judge thereof,
four days' notice being given either to the said T.H. or his soli-

citor, or to the bail personally, or by leaving the same at his or
their last known place of abode, on the days and times appoint-
ed for any proceedings upon the said writ of Error, and so from

day to day and not to depart that Court without leave, and
forthwith to render the said T.H. to prison according to the said

judgment, in case the said judgment shall be affirmed, then this

recognizance to be void or else to remain in full force.

Taken, &c.

[C. O. Forms, 127.]

ASSIGNMENT OF ERRORS.

[Heading as in No. 128, post, p. 645 (a).]

And now, that is to say, on the day of , in the

year of our Lord one thousand eight hundred and eighty-six, be-

fore our said Lady the Queen, at the Royal Courts of Justice,
London:
Comes the said A.B. [in his own proper person], or, by [C.I).,

his solicitor], and says that in the record and proceedings afore-

said, and also in the giving of the judgment against the said

(a) Accidentally omitted here.
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[ ^547] A.B., there is -^ manifest error in this, to wit: That
[here set out the first cause of error] therefore in that there is man-
ifest error. There is also error in this, to wit: That [net out the

second cause of error, and so on, specifying nil the assignments of
error, commencing and concluding each assignment m the same

form as above; and lastly, at general OMt^Mmte, may be added as

follows]: There is also error in this, to wit: That the indictment
and proceedings aforesaid and the matters therein contained are

not sufficient in law to warrant the said judgment so given
against the said A. B., or to convict him of the trespasses, con-

tempts, nuisances, or offences aforesaid [as the case may be], or

any or either of them, therefore in that there is manifest error.

There is also error in this, to wit: That the judgment aforesaid

in form aforesaid is given for our said Lady the Queen. Whereas
the said judgment by the law of this realm ought to have been

given against our said Lady the Queen and for the said A.B.,
therefore in that there is manifest error, and the said A.B. prays
that the judgment aforesaid for the said errors, and other errors

appearing in the record and proceedings aforesaid may be re-

versed, annulled, and wholly held for nothing, and that he may
be restored to all things which by reason of the judgment and

proceedings aforesaid he has lost.

(Signed) X. Y.

[C. O. Forms, 129.]

JOINDER IN ERROR.

[Same heading.]

And Frederick Cockburn, Esquire, coroner and attorney of onr
said Lady the Queen, in the Queen's Bench Division of "Her

Majesty's High Court of Justice, before the Queen herself, who
for our said Lady the Queen in this behalf prosecutes, being pres-
ent here in Court and having heard the matters aforesaid above

assigned for error in manner and form aforesaid for our said Lady
the Queen says, that neither in the record and proceedings afore-

said nor in the giving of judgment aforesaid is there any error,
therefore the said coroner and attorney of our said Lady the

Queen, lor our said Lady the Queen, prays that the Court now
here may proceed to examine as well the record and proceedings
aforesaid, and the judgment thereon given as aforesaid, as the
matters above assigned and alleged for error, and that the judg-
ment aforesaid may be in all things affirmed.

[C. O. Forms, 130.]

548 ] -fc ATTORNEY-GENERAL'S FIAT FOR WRIT OF

ERROR ON INFORMATION, OR INDICTMENT, IN QUEEN'S
BENCH DIVISION, &C.

[Here insert name of county.]. Let a writ of error on behalf of

E. Y., issue directed to the Right Honourable John Duke, Baron

Coleridge, Lord Chief Justice of England, and the Honourable
the other justices of Her Majesty's High Court attached to the

Queen's Bench Division, upon a certain information [or indict-

ment] filed in the said Queen's Bench Division, against the said

E. Y. for certain misdemeanors whereof he is impeached [or in-
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dieted] and by a jury of the county aforesaid [or for want of a
sufficient plea] convicted, as it is said. And whereupon judg-
ment has been pronounced against him.

Dated, &c.

[C. O. Forms, 134.]

WRIT OF ERROR ON INFORMATION FILED, OR INDICTMENT

FOUND, IN QUEEN'S BENCH DIVISION.

VICTORIA, by the Grace of God, &c.

To Our right trusty and well-beloved John Duke, Baron Cole-

ridge, Our Chief Justice of England, the President, and others

Our justices of Our High Court attached to the Queen's Bench
Division of Our said High Court, greeting : Forasmuch as in the
record and proceedings and also in the giving of judgment upon
a certain information exhibited in [or upon a certain indictment
found and filed in] Our said Court before Us against J. W., for

certain [misdemeanors], whereupon by a jury [of the county of

Middlesex] taken between Us and the said J. W. before [you the
said John Duke, Baron Coleridge, Our Chief Justice aforesaid]

[or if before, some other judge here insert his name"] he is convicted,
as it is said, manifest error has intervened to the great damage of
the said J. W., as by his complaint We are informed. We, there-

fore, being willing that the said error (if any there be) be duly
amended, and full and speedy justice done to the said J. W. in

this behalf, do command you that if judgment be given there-

upon, then you send to Us distinctly and openly forthwith under

your seal, or the seal of one ofyou to Our Lords Justices of Ap-
peal in Our Court of Appeal, a transcript of the record and pro-

ceedings of the information [or indictment] aforesaid, with all

things touching the same and this writ, that the said transcript
and proceedings being inspected, viewed, and examined by Our
Lords Justices of Appeal aforesaid, they may cause further to be
done thereupon what of right, and ^ according to the [ -^ 549]
law and custom of England shall be meet to be done. Witness
Ourself at Westminster the day of in the year ofOur
reign.

(Signed)
ESHER.

(Master of the Rolls).
Indorsement.

By S'ur'A.JI., Knight, Attorney-General for our Lady the Queen.

[C. O. Forms, 135.]

MEMORANDUM OF ALLOWANCE OF WRIT OF ERROR.

In the High Court of Justice,

Queen's Bench Division.

Middlesex The Queen
against
A.B.

I have allowed a writ of Error in this prosecution this

day of 188 .

(Signed) C.D.

[Title of Officer.]

[C. O. Forms, 136.]
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STATEMENT OF SOME PARTICULAR GROUND OF ERROR TO
BE ENGROSSED ON COPY OF ABOVE FOR SERVICE.

One of the grounds of error intended to be argued is [here state

particular ground."]

[C. O. Forms, 137.]

WRIT OF SUBP(ENA AD TESTIFICANDUM OR DUCES TECUM
;

GENERAL FORM.

VICTORIA, by the grace of God, &c., to and to every of

them, greeting: We command you and every of you, that lay-
ing aside all excuses and pretences whatsoever, you and every of

you personally be and appear before on the day
of instant [or next] at the hour of in the noon
at in Our said there to testify the truth and give evi-

dence.
*

And this you or any of you are not to omit, under the penalty of
one hundred pounds, to be levied on the goods and chattels, lands
and tenements of such of yon as shall fail herein. Witness, &c.

*
If duccs tecum, here add : And that you or such of you in

[if 550] whose -^-custody or power the same be do bring with you
and produce before [Our justice or justices] aforesaid [here de-

scribe the document, &c.~\
To be indorsed.

This writ was issued by M.N., of L., agent for G.H., of Y.,
solicitor for the prosecutor [or defendant].

[C. O. Forms, 151.]

WRIT OF SUBP02NA AT SITTINGS OF HIGH COURT.

VICTORIA, by the grace of God, &c., to and to every of
them greeting: We command you and every of you, that laying
aside all excuses and pretences whatsoever, you and every of you
personally be and appear at the [Hilary, or as the case may be]

Sittings of the Queen's Bench Division of Our High Court of
Justice to be holden at the Royal Courts of Justice, Lon-

don, on the day of at the hour of in the
forenoon of the same day, and so from day to day during the said

sittings until the indictment [or information] hereinafter men-
tioned is tried, there to testify the truth and give evidence, [if

for prosecution on our behalf against A. B. If for the defence be-

tween Us and A.B.~\, upon an indictment [or information] for

felony [or misdemeanor] [and if for defence add: on behalf of the

defendant], and so from day today during the said sittings until

the above indictment [or information] is tried.
*

And this you or any of you are not to omit, under the penalty
of one hundred pounds, to be levied on the goods and chattels,
lands and tenements of such of you as shall fail herein. Wit-

ness, &c.
*

If duces tecum, here add : And that you or such of you in

whose custody or power the same be do bring with you and pro-
duce before Our Chief Justice aforesaid [here describe the docu-

ment, <c.]
[C. O. Forms, 153.]
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WRIT OF SUBPCENA AT ASSIZES ON THE CIVIL SIDE.

VICTORIA, by the grace of God, &c., to and to every ol

them, greeting : We command you and every of you, that lay-

ing aside all excuses and pretences whatsoever, you and every of

you personally be and appear before Our justices assigned to hold
the assizes in and for Our [county] of on the

day of at the hour of in the forenoon, at in Our
said county, there to testify and give evidence [as in No. 153 sub-

stituting assizes for sittings],

[C, O. Forms, 154.]

^- WRIT OF SUBPOZNA AT ASSIZES IN THE
[^ 551]

CROWN COURT.

VICTORIA, by the grace of God, &c., to and to every of

them, greeting: We command you and every of you, that laying
aside all excuses and pretences whatsoever, you and every of you
personally be and appear before* Our justices of oyer and term-

iner, and general gaol delivery, f and justices assigned to hold
the assizes in and for Our [county] of on the

day of at the hour of in the forenoon, at in Our
said [county], there to testify the truth and give evidence [iffor
the prosecution] on Our behalf against A.B. [or if for the defence
between us and A.B.~\ upon an indictment for felony [or misde-

meanor] on behalf of the defendant [if so], and so from day to

day during the said assizes until the above cause is tried.

And this you or any of you are not to omit under the penalty
of one hundred pounds to be levied on the goods or chattels,
lands and tenements, of you or such of you as shall fail herein.

Witness, &c.
* Or if before the Grand Jury, before the Grand Jury of and for

Our said county, on Our behalf against A.B. upon an indictment
for felony [or misdemeanor], and also upon the trial of the said
A.B. for the said offence.

t If for winter or spring assize counties, say : in and for Our
winter [or spring] assize county, No. [seventeen], and omit "and
justices assigned, <&c."

[C. O. Forms, 157.]

WRIT OF SUBPOSNA AT CENTRAL CRIMINAL COURT.

VICTORIA, by the grace of God, &c., to and to every of

them, greeting: We command you and every of you, that laying
aside all excuses and pretences whatsoever, you and every of

you personally be and appear before Our justices of oyer and
terminfr and gaol delivery, at the sessions of oyer and tonniiu-r
and gaol delivery, to be holden for the, jurisdiction ofllu- Central
Criminal Court, at Justice Hall in the Old Bailey', in the suburbs
of Our city of London, nu the day of at tin-

hour of in the forenoon of the same day, there to testify
the truth and give evidence [it* in .No. 1.Y7].

[C. O. Forms, 158.]
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[^552] -fcWRIT OF HABEAS CORPUS TO BRING UP A
PRISONER TO PLEAD TO AN INDICTMENT OR FOR TRIAL.

VICTORIA, &c.
,
to the gaoler of Our prison at in and for

Oar said
, greeting: We command you that yon have be-

fore [description of Court] at on the day of
at the hour of in the noon the body of being
committed and detained in Our prison under your custody as is

said, together with the day and cause of his being taken and de-

tained, by whatsoever name he may be called, then and there to

answer to [or to take his trial upon] an indictment against him
for . And so from day to day until he shall have answered
as aforesaid [or taken his trial as aforesaid]. And to be further

dealt with according to law. And have you then there this writ.

Witness, &c.

[C. O. Forms, 188.]

WRIT OF HABEAS CORPUS TO BRING A PRISONER TO THE
CROWN OFFICE TO ATTEND THE NOMINATION, &C. OF A
SPECIAL JURY.

VICTORIA, by the grace of God, &c., to the gaoler of Our
prison of greeting: We command you that you have the

body of
, being detained in Our prison under your custody,

before Frederick Cockburn, Esquire, Queen's coroner and attor-

ney in the Queen's Bench Division of Our High Court of Justice

before Us on the day of at the hour of in

the noon, at the Crown Office, Royal Courts of Justice,
London

;
there to attend the nomination of forty-eight good and

lawful men out of the book or list of persons qualified to serve
on special juries within the county of

,
as and for a jury to

be taken between Us and the said upon an information ex-
hibited against him in Our Court before Us, by the said Frede-
rick Cockburn, Queen's coroner and attorney as aforesaid, for

certain [or upon an indictment against him for certain

;] and so from day to day until the same jury shall be re-

duced, and when the said shall have so attended the nom-
ination and reduction of the said jury, that then you cause him
to be brought back without delay to Our said prison, and cause
him to be detained therein under safe custody until he shall be
from thence discharged by due course of law. Witness, &c.

[C. O. Forms, 189.],

[^-553] ^-WRIT OF ATTACHMENT.

VICTORIA, by the grace of God, &c., to the sheriff of ,

greeting : We command you to attach C. D. . so that you may
have him before Us in the Queen's Bench Division of our High
Court of Justice, at the Royal Courts of Justice, London, on the

day of 188
,
to answer to Us for certain trespasses

and contempts brought against him in Our said Court
;
and have

you there then this writ. Witness, &c.

[C. O. Forms, 190.]
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AFFIDAVIT FOR HABEAS CORPUS TO BRING UP A PRIS-

ONER TO BE CHARGED WITH ATTACHMENT.

In the Queen's Bench.

England. The Queen
against
A.B.

I, G.H., of, &c., clerk to I.J. of, &c., the solicitor for the prose-
cutor in this cause, make oath and say :

1. That on the day of last, a writ of attachment
was granted hy, and duly issued out of, this honourable Court,
directed to the sheriff of against the above-named defend-
ant for his contempt in not [describe the nature of the contempt].

2. That the said defendant is a prisoner for now confined
in Her Majesty's prison at of and for

3. That the prosecutor is desirous that the said defendant
should be brought before this honourable Court [or a Judge in

Chambers at the Royal Courts of Justice, London], in order that
he may be charged with and committed upon the said attach-

ment.

Sworn, &c.

[C. O. Forms, 191.]

WRIT OF HABEAS CORPUS ON RETURN OF CEPI CORPUS.

VICTORIA, by the Grace of God, &c., to the sheriff of
,

greeting : We command you that you have the body of
before Us in the Queen's Bench Division of Our High Court of

Justice, at the Royal Courts of Justice, London, forthwith after

the receipt of this Our writ, to answer to Us for certain tres-

passes and contempts brought against him in Our said Court be-

fore Us, and whereof by your return sent to Us you have charged
yourself. And have you then there this writ.

Witness, &c.

[C. O. Forms, 192.]

^ AFFIDAVIT OF PERSONAL SERVICE OF WRIT.
[^ 554]

[Heading as in No. 199, ante, p. 499.]

I, A.B., of, &c., make oath and say :

That I did on the day of
, personally serve C.D.

named in the writ of hereunto annexed with the said writ,
and which said writ appeared to this deponent to be duly and

regularly issued out of, and under the seal of this honourable

Court, by. delivering a true copy of such writ to the said

personally, at in the county of . And at the same
time showing to the said C.D., the said original writ.

Sworn, &c.

[C. O. Forms, 202.]

AFFIDAVIT OF SERVICE OF SUBPOENA.

[Same Heading.']

I, A.JJ., of &c. make oath and say :

That I di'd on the day of personally serve C.D., one
of the persons to whom the writ of subpoena hereunto annexed,
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marked (A.), is directed, with the said writ, by delivering a true

copy of the said writ to the said C.D. at in the county of
. And at the same time showing to the said C.D. the said

original writ. And at the time of such service gave to the said

C.D. the sum of for conduct money.
Sworn, &c.

[C. O. Forms, 203.]

AFFIDAVIT OF SERVICE OF ORDER AND MASTER'S AL-

LOCATUR AND DEMAND AND NON-PAYMENT OF

MONEY, TO ESTREAT RECOGNIZANCE.

In the High Court of Justice,

Queen's Bench Division.

[Middlesex. The Queen
against
X.Y.

I, A.B., of &c., make oath and say :

1. That I
, did, on the day of 188

, person-
ally serve named in the order of Court hereunto annexed,
with the said order and the allocatur of the Queen's coroner and
attorney in this Court [or of the master of the Crown Office] for

[ -jc 555] the sum of *fa made thereon, by delivering a true

copy of the said order and allocatur to the said at in

the county of
,
and at the same time showing to the said

the said original order and the said allocatur. And I did,
at the same time, demand of the said the said sum of

the amount of the said allocatur
;
but the said did not then

pay the same, or any part thereof, to this deponent ;
nor has he,

the said , at any time since paid the same, or any part
thereof, to the prosecutor in this cause, or to any one on his be-

half, as I have been informed by the said prosecutor, and verily
believe. And the said sum of still remains due and un-

paid to the said prosecutor, or to me, his solicitor.

2. And that I did also, on the day of 188
,

personally serve one of the bail of the said defendant in

this cause, with the said order and allocatur, by delivering a true

copy of the said order and allocatur to the said at the resi-

dence of the said at in the county of
and at the same time showing to the said the said origi-
nal order and allocatur. And I did, at the same time, demand
of the said the said sum of

,
but the said

did not then pay the same, or any port thereof, to this deponent,
nor has he, the said

,
at any time since, paid the same,

or any part thereof, to me, or to the prosecutor in this cause, or
to any one on his behalf, as I have been informed by the said

prosecutor, and verily believe.

3. That I did on the day of 188
, personally

serve the other bail of the said defendant, with the said
order and allocatur, by delivering a true copy of the said order
and allocatur 10 the said

,
at in the county

of and at the same time showing to the said the
said original order and allocatur. And I did, at the same time,
demand of the said the said sum of but the said

did not then pay the same, or any part thereof, to me,
nor has he, the said

,
at any time since paid the same, or

any part thereof, to this deponent, or to the said prosecutor, or
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to any one on his behalf, as I have been informed by the said

prosecutor, and verily believe. And that the said sum of
still remains unpaid.

Sworn, &c.

[C. O. Forms, 204.]

NOTICE OF MOTION FOR AN INFORMATION QUO WARRANTO
FOR CORPORATE OFFICE WITHIN 45 & 46 VICT. C.

50, s. 225.

In the High Court of Justice,

Queen's Bench Division.

Take notice, that the Queen's Bench Division of Her Majesty's
High Court of Justice will be moved on the day of
188

, -^ or so soon after as counsel can be heard, on [ -^ 556 ]

behalf of A.B., of
,
merchant [or as the case may 6e], that

an information in the nature of a quo warranto be exhibited

against you, C.D., to show by what authority you claim to ex-
ercise the office or franchise of a of

,
on the

ground : That {here shortly state the grounds of the application].
And further take notice, that in support of this application

will be read the affidavits of E.E. and another and G.G., sworn

respectively the day of May, 188
,
and the exhibits

therein referred to, copies of which are served herewith.

Dated, &c.

(Signed)
X.Y., of Z., agent for M.N., of S.

solicitor for the above-named A.B.
To C.D.

of T.

[C. O. Forms, 34.]

ORDER NISI FOR A QUO WARRANTO INFORMATION.

The of A.D. 188 .

In the High Court of Justice,

Queen's Bench Division.

[Somerset.]

Upon reading the affidavits of it is ordered that

day the day of next, be given to to show
cause why an information in the nature of a quo warranto should

not be exhibited against him to show by what authority he claims

to exercise the office or franchise of
, upon the grounds

[here set forth all the grounds relied on. Sec C. 0. Rule, 55], upon
notice of this order to be given to him in the meantime.

On the motion of Mr.

By the Court.

AFFIDAVITS OF SERVICE OF ORDER NISI.

[See the Forms, ante, p. 500.]
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ORDER DISCHARGING OR MAKING ABSOLUTE ORDER NISI.

[These can be adapted from the Forms, ante pp. 501, 502.]

[^ 557] ^ RECOGNIZANCE TO PROSECUTE INFORMATION
QUO WARRANTO.

[Similar to No. 27, except that the information must be described as]
a certain information in the nature of a quo warranlo exhibited

against the said C. D. by the said Frederick Cockburn on the re-

lation of the said A. B. in the said Court to show by what author-

ity he claims to exercise the office of a [member of the Local Board

for the district of in the county of or as the case may be]
whereof he is impeached and to abide by and observe all such
orders and things as the said Court shall direct in that behalf.

Taken, &c.

[C. O. Forms, 28.]

INFORMATION QUO WARRANTO AGAINST A MEMBER OF A
SCHOOL BOARD.

Cheshire, to wit,
Be it remembered that Frederick Cockburn, Esquire, coroner

and attorney of our present Sovereign Lady the Queen, in the

Queen's Bench Division of Her Majesty's High Court of Justice

before the Queen herself, who for our said Lady the Queen in this

behalf prosecutes, in his own proper person comes here into Court
before the Queen herself at the Royal Courts of Justice, London,
on the day of . in the year of our Lord one thousand

eight hundred and eighty ,
and for our Lady the Queen at the

Date of order relation of A. B. of , according to the form of the Statute

absolute. in such case made and provided, gives the Court here to under-
stand and be informed that [the parish of ,

in the county of

,
is a school district within the meaning of the Elementary

Education Acts, 1870 and 1873. And that within the saidparish and
school district of , pursuant to the provisions of the said Acts,

divers, to wit, nine members [or as the case may be] are to be elected

for and as the school board for the said parish and school district, in

manner by the said Acts provided, and in accordance with the rules,

orders, and regulations of the Lords of the Committee of the Privy
Council on Education in that behalf dated (the third day of October

one thousand eight hundred and seventy-three},] and that the place
and office of [member of the school board of the faidpariah and school

district] is a public office and place of great trust and pre-emi-
nence within the said [parish and school district], touching the

rule and government of the said [school district], that is to say, at

the [parish] of aforesaid, in the county aforesaid. And
that C. D., of

,
in the said county [merchant, or as the case

may be], heretofore to wit on the day of in the year
of our Lord one thousand eight hundred and eighty-six, at the

[-^558] [parish] aforesaid in the county -^ aforesaid, did use

and exercise and from thence continually afterwards to the time

of exhibiting this information has there used and exercised, and
still does there use and exercise, without any legal warrant,

authority, or right whatsoever, the office of [member of the school

board of the said parish and school district of ], in the county
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aforesaid, and for and during all the time last above-mentioned,
has there claimed and still does claim to be a [member of the said
school board of the said parish and school district], and to have, use,
and exercise all the privileges and perform all the duties belong-
ing and appertaining to the said office of [member ofthe said school

board], which said offices, privileges, and duties he, the said C. D.,
for and during all the time last above mentioned, upon our said

Lady the Queen without any legal warrant, authority, or right
whatsoever has usurped and still does usurp, that is to say, at

the [ parish] of
,
in the county aforesaid, in contempt ofour

said Lady the Queen to the great damage and prejudice of Her
royal prerogative and against Her Crown and dignity. Where-
upon the said coroner and attorney of our said Lady the Queen
for our said lady the Queen prays the consideration of the Court
here in the premises. And that due course of law may be
awarded against him, the said C. D., in this behalf to make him
answer to our said Lady the Queen, and show by what authority
he claims to have, use, and enjoy, and perform the office, liber-

ties, privileges, and duties aforesaid.

(Signed)
F. COCKBURX,

(Queen's Coroner and Attorney.)

[C. 0. Forms, 32.]

INFORMATION QUO WARRANTO AGAINST? MUNICIPAL COR-

PORATE OFFICERS.

Borough of
,
to wit.

Be it remembered that, &c. [proceed as in last form.]
That the borough [or city] of is a borough subject to the

provisions of the Municipal Corporations act, 1882 [if subject to

the provisions of any other act it should be stated], and that within
the said borough [or city] pursuant to the provisions of the said

Act there of right ought to be one mayor, [six] aldermen and

[eighteen] councillors, to be elected in the manner in the said Act

specified ;
and that the place and office of [mayor] [alderman]

[or a councillor] of the said borough is a public office, and a place
and office of great trust and pre-eminence within the said bor-

ough, touching the rule and government of the said borough [and
the administration ofpublic justice within ihe same], that is to say,
at the borough of

,
in the said county, -jfc-

And [ -^ 559 ]

that C. D., of the borough aforesaid, in the county aforesaid,

[merchant], heretofore, to wit, on the day of in the year of

our Lord one thousand eight hundred and eighty ,
at the

borough of aforesaid, in the county aforesaid, did use and
exercise and from thence continually afterwards to the time of

exhibiting this information has there used and exercised, and still

does there use and exercise, without any legal warrant, royal grant,
or right whatsoever, the office of of the said borough, and for

and during all the time last above mentioned had there claimed,
and still does there claim, without any legal warrant, royal grant,
or right whatsoever, to be of the said borough, and to

have, use, and enjoy all the liberties, privileges, and franchises,
to the office of of the said borough, belonging and apper-

taining, which said office, liberties, privileges, and franchises, he
the said C. D. for and during all the time last above-mentioned

upon our said Lady the Queen, without any legal warrant, royal

grant, or right whatsoever, has usurped and still does usurp, that
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is to say, at the borough of aforesaid, in the county afore-

said, in contempt of our said Lady the Queen, to the great dam-
age and prejudice of Her royal prerogative and also against Her
Crown and dignity. Whereupon the said coroner and attorney
of our said Lady the Queen, for our said Lady the Queen, prays
the consideration of the Court here in the premises. And that
due process of law may be awarded against him the said C. D.,
in this behalf to make him answer to our said Lady the Queen,
and show by what authority he claims to have, use, and enjoy,
the office, liberties, privileges, and franchises aforesaid.

(Signed)
F. COCKBURN,

(Queen's Coroner and Attorney).

[C. O. Forms, 33.]

[This form can be easily adapted to the case of a Town Clerk
or Recorder.']

DISCLAIMER UPON AN INFORMATION QUO WARRANTO.

In the High Court of Justice,

Queen's Bench Division.

[Lincolnshire. ] The Queen on the relation of A.B.

against
C.D.

And now, that is io say, on the day of 188
,

comes the above-named C. D. by his solicitor [or in his own
proper person], and says that he altogether disclaims and dis-

[ -^ 560 ] avows the office, -^ liberties, privileges, and franchises

in the said information above specified, and cannot deny but that
he has usurped upon our said Lady the Queen, without any legal

warrant, royal grant or right whatsoever, the said office, liber-

ties, privileges, and franchises in the said information above

mentioned, and confesses and acknowledges the said usurpation,
in manner and form as in the said information is above alleged.

(Signed)
C.D.

[or by his Counsel.']

[C. O. Forms, 35.]

WRIT OF SUBPCENA, TO ANSWER ON INFORMATION.

[See C. O. Forms, 51, ante, p. 512.]

WRIT OF SUBP(ENA ON TRIAL OF ISSUES ON QUO WAR-
RANTO INFORMATION.

[As in No. 153 or No. 154, ante, p. 550.]

But instead of "upon an indictment for
1 '

say : upon an infor-

mation in the nature of a quo warranto exhibited against him
the said in the [said] Queen's Bench Division of Our

High Court of Justice before Us, to show by what authority he

claims to be whereof he is impeached.
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JUDGMENT OF OUSTER ON DISCLAIMER TO QUO WARRANTO.

[ffeading as in last. ]

The day of 188 .

The defendant having, on the day of 188
,

entered a disclaimer iipon this information, It is this day ad-

judged that he, the said O.D., do not in any mannerintermeddle,
&c. [proceed as in form for judgment on quo warranto form 123.]

[C. O. Forms, 36.]

^ JUDGMENT FOR THE CROWN ON QUO WAR-
RANTO AFTER TRIAL WITH A JURY.

In the High Court of Justice,

Queen's Bench Division.

[Middlesex,] The Queen, on the relation of ^4.7?.,

against
C.D.

15th April, 188 .

The information in this prosecution having, on the 12th and
13th days of April 188

,
been tried before the Honourable Mr.

Justice with a [special] jury of the county of ,

and the jury having found [State finding* as in officer's certificate],

and thesaid Mr. Justice having ordered that judgment be en-

tered for the Crown with costs [or as the case may bc\: Therefore
it is adjudged that the defendant C.D. do not in any manner in-

termeddle with or concern himself about the office, liberties,

privileges, and franchises in respect of which the said informa-

tion has been filed, but that he be absolutely forejudged and ex-

cluded from exercising or using the same or any of them for the

future. And that the said A.B., the relator above-mentioned, do
recover against the said C./)., his costs in this behalf to be taxed.

The above costs have been taxed and allowed at
,
as

appears by the master's allocatur dated at the day
of 188 .

[C. O. Forms, 123.]

NOTICE OF MOTION ON APPEAL TO COURT OF APPEAL.

In the Court of Appeal.
[ Yorkshire. ] The Queen on the relation of A.B.

against
C.D.

Take notice that this Honourable Court will be moved on [

day] the day of next, or so soon thereafter as

counsel can be heard by Mr. of counsel for the above-
named defendant C.D. [or relator A,B.~\ on his behalf, that the

judgment [or order] of the Queen's Bench Division of the High
Court of Justice made herein and dated the day of
188 , [or if only part of the judgment or order is appealed from,
say, "that so much of the judgment (or order) of the Queen's
Bench Division of the High Court of Justice made herein and

dated, &c., as adjudges (or directs or orders, as the case ma;/ ftH

that [here set out the part or parte of the judgment ~ff or [<f{ 562]

36 INFORMATION.
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order which are appealed from] may be reversed [or rescinded],
and that [here set out the relief or remedy, if any, sought an

for instance
"
that it may be adjudged (or ordered) that," &c., as

the case may be.

Dated this day of 18

Yours, &c.,

M.N.,
Solicitor [or Agent for X. Y., solicitor] for the

above-named defendant [or relator. ]

ToA.B., the above-named
relator [or equivalent],
and to Mr. O.P., his

solicitor or agent.

[Adapted from Chitty's Forms (llth Ed.), pp. 453-455.]
For forms of

(1)
Notice of motion for leave to appeal after time

has expired; (2) Notice of motion to dismiss appeal in default
of security for want of prosecution; (4) Notice of motion to stay

proceedings pending appeal; (5) Notice by respondent of inten-

tion to contend that the decision of the court below should be

varied; and (6) Notice of intention to apply for leave to produce
fresh evidence at the hearing of the appeal, see Chitty's Forms
(llth Ed.), pp. 455-460. The alterations requisite to be made in

these forms will appear from the form of notice of motion on ap-

peal above set forth.

WRIT OF MANDAMUS.

VICTOEIA, by the grace of God, &c.
to

of

greeting.
Whereas by [here recite Act of Parliament, or Charter, if the act

required to be done is founded on either one or the other]. And
whereas We have been given to understand and are informed in

the Queen's Bench Division of Our High Court of Justice before

Us. that [insert necessary inducement and averments]. And you the
said were then and there required by [insert demand],
but that you the said well knowing the premises,
but not regarding your duty in that behalf then and there wholly
neglected and refused to [insert refusal] nor have you or any of

you at any time since in contempt of Us and to the great

damage and grievance of as We have been informed from
their complaint made to Us. Whereupon We, being willing that

due and speedy justice should be done in the premises as it is

[^563] reasonable, do command you the said and -^ every
of you firmly enjoining you that you [insert command] or that you
show Us cause to the contrary thereof, lest by your default the

same complaint should be repeated to Us. And how you shall

have executed this Our writ make known to Us in Our said Court
at the Royal Courts of Justice, London, forthwith then returning
to Us this Our said writ, and this you are not to omit.

Witness, &c.

To be indorsed.

By order of Court [or of Mr. Justice ].

At the instance of
This writ was issued by. &c.

[C. O. Forms, 37.]
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MANDAMUS TO ELECT MUNICIPAL OFFICERS.

VICTORIA, by the Grace of God, &c.

to the mayor, aldermen and burgesses () of Our borough of

in the county of
, greeting.

Whereas Our said borough of is a borough subject to the

provisions of the Municipal Corporations Act, 1882 [if subject to

the provisions of any other Act, state it also], within which said

borough, according to the provisions of the said Act of Parlia-

ment there ot right ought to be one mayor, aldermen and

councillors, to be elected in the manner in the said Act

specified.
And whereas, We have been given to understand and are in-

formed in the Queen's Bench Division of Our High Court of

Justice before Us that on the day of now last past,

the of the said borough went out of office in pursuance of

the provisions of the said Act of Parliament. And that no due
election of any persons to be or of any person to be an

of the said borough in the place and stead of such

who had so gone out of office or of any of them was had or holden

the day of . Nor hath any election of any or

of an of the said borough, in the place and stead of such
who has so gone out of office as aforesaid been since at any

time made whereby the places and offices of of the said

borough since the day of have been and still are

vacant, to the manifest hindrance and obstruction of the public

government of the said borough. Whereupon We, being willing
that due and speedy justice should be done in the premises, as it

is reasonable, do command you the said mayor, aldermen and

burgesses of the said borough of and every of you, firmly

enjoining you that you and every of you having a right to vote

or -^ to do any other act necessary to be done in order [ -^ 564]
to the election of of the said borough do upon the

day of , meet and assemble yourselves together in

the Guildhall of the said borough. And that being so assembled

you or such of you to whom the same doth of right belong, do
then and there proceed to the election of in the place and
stead of of the said borough, who have so gone out of office

as aforesaid, according to the directions of the said Act of Parlia-

ment. And that you or such of you to whom the same doth of

right belong, do administer or cause to be administered to the

several persons who shall be so elected of the said borough,
the oath [or declaration] (1>) in that behalf enacted by the said

Act to be made and subscribed. And that you admit or cause to

be admitted the same several persons respectively into the

office of of the said borough, together with all the liberties,

privileges and franchises to the said places and offices respec-

tively belonging and appertaining. And that you and every of

you do every Act necessary to be done by you or any of you in

order to the due election and admission of of the said

borough, according to your authority in that behalf respectively,
or that you shew Us cause to the contrary thereof, lost by your
default the same complaint should be repeated to Us. And how

(a) In the case of a city, the title of the corporation is ''the

mayor, aldermen, and citizens" (Municipal Corporations Act,

1882, s. 8.)

(A) Only such municipal officer as is to act as justice of the

peace is now obliged to take an oath or make a declaration. See
31 & 32 Viet. c. 72, ss. 5 and 9, and Shed. Part II.
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yon shall have executed this Our writ, make known to us in the

Queen's Bench Division of Our High Court of Justice at the

Royal Courts of Justice, London, forthwith then returning to Us
this Our said writ, and this you are not to omit.

Witness, &c.

To be indorsed.

By order of Court [or of Mr. Justice ].

At the instance of
This writ was issued by, &c.

[For form of Mandamus to a railway company to purchase the

necessary lands to complete their line, see R. v. Great Western

Ry. Co., 16 Q. B. 864, 1 E. & B. 253.

See also form of Return in the same case.

Form of Mandamus (and Return) to a railway company to

make a bridge and carry the road over it: R. \. Caledonian Ry.
Co., 16 Q. B. 19.

Mandamus (and Return) to admit to the office of warden of a

college: R. v. Dulwich, 17 Q. B. 600.

Mandamus (and Return) to a lord of a manor and his steward
to admit a copyholder: . v. Corbett, 1 E. & B. 836; K. v. Dendy,
1 E. & B. 829.]

[-j{ 565] ^ RETURN TO WRIT OF MANDAMUS.

The return may cither be indorsed on the back of the original writ,
or engrossed on a separate parchment schedule.

When indorsed on the back of the original writ.

The answer of [the parties to whom the writ is directed"] to this

writ. We, the, &c. [the defendants'] to whom this writ is directed,
do most humbly certify that and return to our Sovereign Lady
the Queen at the time and place in this writ mentioned, that we
have, &c. [when the return is an obedience to the writ, the words of
tlie mandatory part of the writ should be recapitulated in the past in-

stead of the future tense']. As by the said writ we are commanded.

(To be signed by the parties making the return, or a suffi-

cient number to form a quorum, unless they be a cor-

porate body, in which case it is sufficient to attach the

corporate seal. )

When the return is engrossed on a separate schedule.

Indorse the original writ [or the copy scrred] thus:

The return of to this writ [or if the return is obedienee,

say, the execution of this writ] appears in the schedule hereunto
annexed.
The answer of

To be signed or sealed as above.]

[C. O. Forms, 38.]

[For a return in the nature of a demurrer: see R. v. St. Pan-

eras, 6 A. & E. 316.]

[For other forms of return, see cases referred to p. 564.]
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JUDGMENT FOR THE CROWN ON MANDAMUS AFTER TRIAL
WITH A JURY.

In the High Court of Justice,

Queen's Bench Division.

[Insert name of county] The Queen, on the prosecution of

A.B., Plaintiff.

against
C.D., Defendant.

30th March, 188 .

The issue on this writ of mandamus having on the day
of 188 . been tried before the Honourable Mr. Justice

,
with a [special] jury of the county of, , and the

jury having found [state findings as in officer's certificate] and the
said Mr. Justice having ordered that judgment be entered
for the Crown with costs if [or as the case may be]. [^ 566]
Therefore it is adj udged that a peremptory writ of mandamus be
awarded in this behalf, and that the plaintiff do recover against

his costs to be taxed.
The above costs have been taxed and allowed at

,
as

appears by the master's allocatur dated the day of
188 .

[C. O. Forms, 124.]

WRIT OF SUBPOENA ON TRIAL OF ISSUE ON MANDAMUS.

[As in Xo. 153 or 154, ante, p. 550.]

And after the word "evidence" insert:

between the Queen on the prosecution of A.B., plaintiff, and
C.D. and E.F., &c., defendants, upon the trial of certain issues

joined between the said parties upon the return to Our writ of

Mandamus lately issued out of the [said] Queen's Bench Divi-
sion of Our High Court of Justice directed to the said com-

manding them [or him] to [here shortly set out mandatory part of

writ] on behalf ot the plaintiff [or defendant.]

WRIT OF PROHIBITION.

VICTORIA, by the Grace of God, &c., to [the keeper* of Our

peace and Our justices assigned to hear and delermine divers crimes,

trespasses, and other offences committed within Our county of ],

greeting.
Whereas We have been given to understand that you the said

{Justices have entered an appeal by A.B. against, &c. And that the

said has no jurisdiction to "hear and determine the said

by reason that [here state facts showing want of jurisdiction].
We therefore hereby prohibit you from further proceeding in

the said

Witness, &c.
This writ was issued by, &c.

[C. O. Forms, 39].
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CROWN OFFICE RULES, 1886.

The following Orders and Rules may be cited a.s the Crown Office

Rules, 1886. They shall come into operation on the 28th

day of April, 1886, and shall also apply, so tar as may he

practicable (unless otherwise expressly provided), to all

proceedings taken on or after that day in all matters then

pending.
1. All existing rules or practice on the Crown side inconsistent

[^ 567] -^-with these Rules are hereby repealed, and the follow-

ing Rules shall henceforth be in force.

2. No order or rule annulled by any former order shall be re-

vived by any of these Rules, unless expressly so declared
;
and

where no other provision is made by these Rules, the present

procedure and practice remain in force.

CUSTODY OF RECORDS.

3. The Queen's coroner and attorney, and the master of the

Crown Office, Queen's Bench Division, shall have the care and

custody of the records and other proceedings on the Crown side.

DATE OF PROCEEDINGS.

4. Every order and other proceeding on the Crown side shall

be dated of the day of the week, month, and year on which the

some was made, unless the Court or a judge shall otherwise

direct, and shall take effect accordingly.

AFFIDAVITS.

5. Order XXXViil. (affidavits) of the Rules of the Supreme
Court, 1883, shall, as far as it is applicable, apply to all civil

proceedings on the Crown side.

The following Rules shall apply to all proceedingson the Crown
side.

6. Upon any motion or summons evidence may be given by affi-

davit
;
but the Court or a judge may, on the application of either

party, order the attendance for cross-examination of the person
making any such affidavit.

7. Affidavits used on the Crown side shall be intituled
" In the

High Court of Justice, Queen's Bench Division."

8. Affidavits shall be confined to such facts as the witness is

able of his own knowledge to prove, except on interlocutory
motions, on which statements as to his belief, with the grounds
thereof, may be admitted. The costs of every affidavit which
shall unnecessarily set forth matters of hearsay, or argumenta-
tive matter, or copies of or extracts from documents, shall be

paid by the party filing the same.
9. Affidavits sworn in England shall be sworn before a judge,

district registrar, commissioner to administer oaths, first or

[ "A" 5^ ] second class ~jf clerk in the Crown Office Department,
or officer empowered under the Rules of the Supreme Court to

administer oaths.

10. Every commissioner to administer oaths shall express the
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time when, and the place where, he shall take any affidavit or

recognizance ;
otherwise the same shall not be admitted to be

filed without the leave of the Court or a judge ;
and every such

commissioner shall express the time when, and the place where,
he shall do any other act incident to his office.

11. All affidavits, declarations, affirmations, and attestations

of honour in causes or matters depending on the Crown side may
be sworn and taken in Scotland or Ireland or the Channel Is-

lands, or in any colony, island, plantation, or place under the
dominion of Her Majesty in foreign parts, before any judge,
court, notary public, or person lawfully authorized to administer
oaths in such country, colony, island, plantation, or place re-

spectively, or before any of Her Majesty's consuls or vice-consuls

in any foreign parts out of Her Majesty's dominions
;
and the

judges and other officers of the High Court shall take jiidicial
notice of the seal or signature, as the case may be, of any such

Court, judge, notary public, person, consul, or vice-consul, at-

tached, appended, or subscribed to any such affidavits, affirma-

tions, attestations of honour, declarations, or to any other docu-
ment.

1'2. Every affidavit shall be drawn up in the first person, and
shall be divided into paragraphs, and every paragraph shall be
numbered consecutively, and as nearly as may be shall be con-
fined to a distinct portion of the subject. Every affidavit shall

be written or printed bookwise. No costs shall be allowed for

any affidavit or part of au affidavit substantially departing froni

this rule.

13. Every affidavit shall state the description and true place
of abode of the deponent.

14. In every affidavit made by two or more deponents the
names of the several persons making the affidavit shall be in-

serted in the jurat, except that if the affidavit of all the depon-
ents is taken at one time by the same officer it shall be sufficient

to state that it was sworn by both (or all) of the "above-named"

deponents.
15. Every affidavit used on the Crown side shall be filed in the

Crown Office Department of the Central Office. There shall be
indorsed on every affidavit a note shewing on whose behalf it is

,

filed, and no affidavit shall be filed or used without such note,
unless the Court or a judge shall otherwise direct.

l(i. The Court or a judge may order to be struck out from any
affidavit any matter which is scandalous, and may order the
costs of any application to strike out such matter to be paid as

between solicitor and client.

jf 17. No affidavit having in the jurator body thereof [if fiG9]

any interlineation, alteration, or erasureshall, without leave of the

Court or a judge, be read or made use of in any matter depend-
ing in Court, unless the interlineation or alteration (other than by
erasure) is authenticated by the initials of the officer taking the

affidavit, or if taken at the Crown Office Department, either by
his initials or by the stamp of that office

;
nor in the case of an

erasure, unless the words or figures appearing at the time of tak-

ing the affidavit to be written on the erasure are re-written and

signed or initialed in the margin of the affidavit by the officer

taking it.

1H. Where an affidavit is sworn by any person who appears t

the officer taking the affidavit to be illiterate or blind, the officer

shall certify in the jurat that the affidavit was read in his pres-
ence to the deponent, that the deponent seemed perfectly to un-

derstand it, and that the deponent made his signature in the
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presence of the officer. No such affidavit shall be used in evi-

dence in the absence of this certificate, unless the Court or a judge
is otherwise satisfied that the affidavit was read over to and ap-
peared to be perfectly understood by the deponent.

19. The Court or a judge may receive any affidavit sworn for

the purpose of being used in any cause or matter, notwithstand-

ing any defect by misdescription of parties or otherwise in tin-

title or jurat, or any other irregularity in the form thereof; and

may direct a memorandum to be made on the document that it

has been so received.

20. In cases in which by the present practice an original affi-

davit is allowed to be used, it shall before it is used be stamped
with a proper filing stamp, and shall at the time when it is used
be delivered to and left with the proper officer in Court or in

Chambers, who shall send it to be filed. An office copy of an
affidavit may, in all cases in which a copy is admissible, be used,
the original affidavit having been previously tiled, and the copy
duly authenticated with the seal of the office.

21. No affidavit shall be sufficient if sworn before the solicitor

acting for the party on whose behalf the affidavit is to be used,
or before any agent or correspondent of such solicitor, or before

the party himself.

22. Any affidavit which would be insufficient if sworn before the
solicitor himself shall be insufficient if sworn before his clerk or

partner.
23. Where a special time is limited for filing affidavits, no affi-

davit filed after that time shall be used, unless by leave of the

Court or a judge.
24. Except by leave of the Court or a judge no order made ex

[ *j{ 570] -ffparte in Court founded on any affidavit shall be of

any force, unless the affidavit on which the application was made
was actually made before the order was applied for, and pro-
duced or filed at the time of making the motion.

25. Upon motions founded upon affidavits, either party may
apply to the Court or a judge for leave to make additional affi-

davits upon any new matter arising out of the affidavits of the

opposite party ; but no additional affidavits shall be used except
such leave shall have been first obtained.

26. No person shall be allowed to shew cause against an order

H'J, unless he shall have previously obtained office copies of such
order and of the affidavits upon which it was granted.

27. Affidavits of service shall state when, where and how and

by whom, such service was affected.

[28 42 relate io Certiorari.]

INDICTMENTS AND INFORMATION.

43. Every indictment found by the grand jury in the Queen's
Bench Division may, if necessary, be certified to a judge, in

order that such judge may (if he thinks proper) immediately
issue his warrant for the apprehending of the defendant.

44. If any defendant in any indictment or information de-

pending in the Queen's Bench Division shall be committed to

prison, and detained for want of bail for his appearance, to such

indictment, or information, for the space of one calendar month
next following such commitment, and the prosecutor of such in-
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dictment or information shall not proceed within that time, such
defendant shall after the expiration thereof be discharged by
order of the Court or a judge upon entering a common appear-
ance to the said indictment or information (unless good cause
shall be shewn to the contrary). Eight days' notice shall be

given by the defendant or his solicitor of his intention to apply %
for such order.

45. If any such defendant shall be convicted upon any such in-

dictment or information as in the last preceding rule mentioned,
and shall be afterwards committed or detained for want of bail, the

prosecutor shall cause him to be brought up for judgment within

eight days after the time limited by Kule 166 for moving for a
new trial if the Court be then sitting, and if the Court be not

sitting, within the first eight days of the sittings next'after that

in which the trial was had. and in default of his doing so within
that time, or within such

-jfc-
further time as may have [ *j{ 571] ,

been granted by the Court or a judge for that purpose, the de-

fendant may on application to the Court be discharged on his own
recognizance.

46. With the exception of ex-officio informations filed by the

Attorney-General on behalf of the Crown, no criminal informa-
tion or information in the nature of a quo warrnnlo shall be ex-

hibited, received, or filed at the Crown Office Department with-
out express order of the Queen's Bench Division in open Court,
nor shall any process be is&ued upon any information other than
an ex-officio information, until the person procuring such infor-

mation to be exhibited shall have filed at the Crown Office De-

partment a recognizance in the penalty of 50 effectually to pro-
secute such information and to abide by and observe such orders

as the Court shall direct, such recognizance to be entered into

before the Queen's coroner and attorney or the master of the

Crown Office, or a justice of the peace of the county, borough, or

place in which the cause may have arisen.

47. No application shall be made for a criminal information

against a justice of the peace for misconduct in his magisterial

rapacity unless a notice containing a distinct statement of the

grievances, or acts of misconduct complained of, be served per-

sonally upon him, or left at his residence, with some member of

his household, six days before the time named in it for making
the application.

48. The application for a criminal information shall be made
to a Divisional Court by a motion for an order nisi, within a rea-

sonable time after the offence complained of; and if the applica-
tion be made against a justice of the peace for misconduct in his

magisterial capacity, the applicant must depose on affidavit to

his belief that the defendant was actuated by corrupt motives,
and further, if for an unjust conviction, that the defendant is in-

nocent of the charge.
49. If the prosecutor on any information not ex-officio does not

proceed to trial within a year after issue joined, or if the prose-
cutor causes a nolle prosequi to be entered, or if the defendant be

acquitted (unless the judge at the tiraeof trial certifies that there

\\as reasonable cause for the information), the Court, on motion
for the same may award the defendant his costs to the amount
of the recognizance entered into by the prosecutor on filing the

information.
50. If, on any indictment in the Queen's Bench Division, or

information by a private prosecutor, for the publication of any
defamatory libel, judgment shall be given for the defendant, he
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shall he entitled to recover from the prosecutor the costs sustain-

ed hy the said defendant by reason of such indictment or infor-

mation; and upon a special plea of justification to such indict-

[ -fa 572] mentor information, if the -^ issue be found for the

prosecutor, he shall be entitled to recover from the defendant the

costs sustained by the prosecutor by reason of such plea.

QUO WARRANTO.

51. Every application for an information in the nature of a

quo lairranio shall be by motion to a Divisional Court for an or-

der nixi. unless the same be ex-officio or be made in respect of a

corporate office within the meaning of 45 & 46 Viet. c. 50, s. 225.

52. In respect-of such a corporate office as in the last preced-

ing Rule mentioned, the application shall be by notice of motion
to the person affected thereby, to be served not less than ten days
before the day specified in the notice for making the application.

53. The notice shall set forth the name and description of the

applicant, and a statement of the grounds of the application, and
the applicant shall deliver with the notice, on service thereof, a

copy of the affidavits whereby the application will be supported.
54. No order for filing any information in the nature of a quo

icnrranto shall be granted, unless at the time of moving an affi-

davit be produced by which some person shall depose upon oath
that such motion is made at his instance as relator; and such

person shall be deemed to be the relator in case such order shall

be made absolute, and shall be named as such relator in such in-

formation in case the same shall be filed, unless the Court shall

otherwise order.

55. Every objection intended to be made to the title of a de-
fendant on an information in the nature of a quo imrrnnto shall

be specified in the order to shew cause or notice of motion
;
and

no objection not so specified shall be raised by the relator on the

pleadings without the special leave of the Court or a judge.
56. The Court may discharge an order nisi for an information

in the nature of a quo tcarranto with or without costs, and in its

discretion may, upon such notice as may be just, direct the costs

to be paid by the solicitor or other parties joining in the affida-

vits in support of the application,altbough he be not the proposed
relator.

57. A new relator may by leave of the Court, r.n notice of mo-
tion, be substituted for the one who first enters into the recogni-

zance, on special circumstances being shewn.
58. Where several orders nisi for informations in the nature of

quo wfirrnnto have been granted against several persons for usur-

pation of the same offices, and all upon the same grounds of ob-

jection, the Court may order such orders to be consolidated, and
only one information to be filed in respect of all of them; or may
order all proceedings to be stayed upon all but one. until judg-
[-^- 573 ] ment be given in that one; -^ provided always that no
order be made to consolidate or stay any proceedings against
any defendant unless he give an undertaking to disc-lain), if

judgment be given for the Crown, upon the information which

proceeds.
59. If a defendant on an information in the nature of a quo

icarrnnto does not intend to defend, he may to prevent judgment
by default enter a disclaimer at the Crown Office Department and
file a copy there, and deliver another copy to the relator or his
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solicitor. Upon the disclaimer being filed judgment of ouster

may be entered at the Crown Office Department, and the costs
taxed as in judgment by default.

MANDAMUS.

60. Application for a prerogative writ of mandamus shall, dur-

ing the sittings, be made to a Divisional Court of the Queen's
Bench Division by motion for an order nisi ; and in the vacation
to a judge in chambers for a summons to shew cause, upon its

being shewn to the satisfaction of such judge that the matter is

urgent. Provided that this rule shall not apply to any applica-
tion for a writ of mandamus under 45 & 46 Viet. c. 50, s. 225.

61. Notice shall be given by the order nisi for a mandamus to

every person who, by the affidavits on which the order is moved,
shall appear to be interested in or likely to be affected by the

proceedings, and to any person who in the opinion of the Court
or judge ought to have such notice.

62. The order nisi shall be served upon each person to whom
notice is given by the order, as well as the party whom the or-

der requires to shew cause.

63. Any person, whether he has had notice or not, who can
make it appear to the Court or judge that he is affected by the

proceeding lor a writ of mandamus, may shew cause against the
order nisi or summons, and shall be liable to costs in the discre-

tion of the Court or a judge if the order should be made absolute,
or the prosecutor obtain judgment.

64. The order absolute for a mandamus need not be served,
but the cost of service of the order absolute may be allowed in

the discretion of the taxing officer, where the writ is not issued.

65. If the writ of mandamus is directed to one person only the

original must be personally served upon such person, but if the
writ be directed to more than one, the original shall be shewn to

each one at the time of service, and a copy served on all but one,
and the original delivered to such one.

66. When a writ of mandamus is directed to companies, cor-

porations, -^ justices, or public bodies, service shall be [^574]
made upon such and so many persons as are competent to do the
act required to be done, the original being delivered to one of
such persons, except where by statute service on the clerk or

some other officer is made sufficient service.

67. The Court or a judge may, if they or he shall think fit,

order that any writ of mandamus shall be peremptory in the first

instance.

68. Every writ of mandamus shall bear date on the day when
it is issued, and shall be tested in the name of the Lord Chief
Justice of England. The writ may be made returnable forth-

with, or time may be allowed to return it, either with or without

terms, as the Court thinks fit. A writ of mandamus shall be in

the Form in the Appendix No. 37, with such variations as cir-

cumstances may require.
69. Any person by law compellable to make any return to a

writ of mandamus shall make his return to the first writ.

70. Where a point of law is raised in answer to a return or any
other pleading in mandamus, and there is no issue of fact to be

decided, the Court, shall, on the argument of tlu- point of law,

give judgment for the successful party, without any motion for

judgment being made or required.
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71. Where tinder Rules 70 and 136 the applicant obtains jndg-
ment he shall be entitled forthwith to a peremptory writ of man-
damus to enforce the command contained in the original writ,
and the judgment shall direct that a peremptory writ do issue.

72. No action or proceeding shall be commenced or prosecuted
against any person in respect of anything done in obedience to a
Avrit of mandamus issued by the Supreme Court or any judge
thereof.

73. When it appears to the Court that the respondent claims
no right or interest in the subject matter of the application, or
that his functions are merely ministerial, the return to the writ,
and all subsequent proceedings down to judgment shall still be
made and proceed in the name ot the person to -whom the writ

is directed, and, if the Court thinks fit so to order, may be ex-

pressed to be made on behalf of the persons really interested

therein. In that case the persons interested shall be permitted
to frame the return and conduct the subsequent proceedings at

their own expense ;
and if judgment is given ior or against the

applicant it shall likewise be given for or against the persons on
whose behalf the return is expressed to be made

;
and if judg-

ment is given for them, they shall have the same remedies for

enforcing it as the person to whom the writ is directed would
have in other cases.

74. Where, under the last preceding rule, the return to a writ
of mandamus is expressed to be made on behalf of some person
I It 575] other -fa than the person to whom the writ is directed,
the proceedings on the writ shall not abate by reason of the

death, resignation, or removal from office of that person, but they
may be continued and carried on in his name

;
and if a peremp-

tory writ is awarded, it shall be directed to the successor in of-

fice or right of that person.
75. In any case of mandamus, in which a proceeding by way

of interpleader may be proper, the provisions of Order LVII. of
the Rules of the Supreme Court, 1883 (Interpleader), shall be

applicable, so far as the nature of the case will admit.
76. No order for the issuing of any writ of mandamus shall be

granted, unless at the time of moving an affidavit be produced
by which some person shall depose upon oath that such motion
is made at his instance as prosecutor; and if the writ be granted
the name of such person shall be endorsed on the writ as the

person at whose instance it is granted.
77. Every application for the costs of a mandamus shall, un-

less the Court or a judge shall otherwise order, be made before

the fifth day of the sittings next after that in which the right to

make such application accrued, and shall be upon notice of mo-
tion to be served eight days before the day named therein lor

moving.
78. The party moving for costs shall leave at the Crown Office

Department a notice for the production in Court of all the affi-

davits filed in support of, and in opposition to, the original
order.

79. Every application for a writ of mandamus to justices to

enter continuances and hear an appeal shall be made within two
calendar months after the first day of the sessions at which the
refusal to hear took place, unless further time be allowed by the
Court or a judge, or unless special circumstances appear by affi-

davit to account for the delay to the satisfaction of the Court.
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ORDERS IN TITE NATURE OF MANDAMUS.

80. An application for an order in the nature of a mandamus,
to justices, or to a county court judge, or to justices to state and
sign a case, shall be by motion lor an order nisi (in the same
manner as is provided in Rule 60).

PROHIBITION.

81. An application for a writ of prohibition on the Crown side
shall be made by motion to a Divisional Court for an order nisi

in all criminal causes or matters; and in civil proceedings on the
Crown -jf side by motion for an order nisi or by sum- [ -^ 576]
mons before a judge at chambers.

82. The order may be made absolute ex parte in the first in-

stance on special circumstances being shewn, in the discretion of
the Court or judge.

APPEARANCE TO INDICTMENT, INFORMATION, AND
INQUISITION.

83. A defendant to any indictment, information, or inquisi-
tion in the Queen's Bench Division, or removed into the said

division by writ of certiorari or otherwise, must enter or cause
to be entered in a book at the Crown Office an appearance to

such indictment, information, or inquisition; except that in trea-

son or felony the defendant must appear in person in open court
unless the Court or a judge shall order that the defendant be at

liberty to appear and plead by solicitor, in which case the ap-

pearance may be entered as above stated.

84. If an indictment has been removed at the instance of the

defendant, the prosecutor may draw up an order at the Crown
Office to be served upon such defendant or his solicitor to appear,

plead, and try according to 'the conditions of the recognizances
entered into on removing such indictment.

85. In case such defendant shall not so appear, plead, and try,

application may be made to the Court to estreat the recogni-
zances so entered into, and for a writ of procedendo to carry back
the indictment to the Court from whence it came; or if such writ
of procedendo be not applied for, the Court or a judge, upon a

certificate of one of the officers of the Crown Office of such do-

fault, may issue a warrant as provided in Rule 87. The certifi-

cate may be in the Form No. 40, or to the Jike effect.

86. As against any defendant to any indictment, information,
or coroner's inquisition, other than a defendant at whose in-

stance a writ of certiorari may have been awarded to remove
such indictment or inquisition, the prosecutor may obtain a cer-

tificate from one of the officers of the Crown Office of an indict-

ment, information, or coroner's inquisition having been filed.

The certificate may be in the Form No. 41 or 42, or to the like

effect.

87. Upon production of such certificate to a judge, such judge
may, if necessary, issue a warrant under his hand to appre-
hend the defendant and cause him to be brought before him
or some other judge or before a justice of the peace to be dealt

with according to law. The warrant may be in Form No. 43 or

44, or to the like effect.
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88. If it he proved upon oath before such judge or justice of
the peace that the person apprehended and brought before him
is the person charged and named in such indictment, informa-

[^577] tion, or ^ inquisition, such judge or justice of the

peace shall without further inquiry or examination commit him
to prison by a warrant, which may be in the Form No. 45 or to

the like effect, or admit him to bail.

Provided that nothing in these rules shall effect the jurisdic-
tion of a judge to admit any defendant to bail whether in felony
or misdemeanor, at any time after committal and before convic-

tion, if he shall in his discretion so think fit.

89. When an indictment has been removed into the Queen's
Bench Division, and the defendant has previously been held to

bail in the court below, the judge shall not issue his warrant un-
der the last preceding rule unless special circumstances be shewn
upon affidavit, such as it being known to be his intention to ab-

scond.

90. When any information is filed and the defendant is under
terms to appear immediately and does not enter an appearance,
the prosecutor may serve a notice upon the defendant to appear
within five days, and in default of appearance may move the
Court ex parte for leave to enter an appearance for him, or if the
notice was personally served for an attachment.

91. If the defendant on any indictment or inquisition for mis-

demeanor, or information, wishes to avoid arrest upon a warrant,
he may give twenty-four hours' notice of bail to the prosecutor,
and enter into a recognizance before a judge or justice of the

peace with sufficient surety or sureties to appear and answer the
indictment, inquisition, or information, and personally appear at

the trial, and on the return of the postea if it be necessary, and
so from day to day and not depart without leave cf the Court.

92. If the defendant be taken on a warrant he shall give
twenty-four hours' notice of bail, and enter into a recognizance
as in the last preceding rule mentioned before he can be dis-

charged.
93. If any defendant to an indictment or inquisition for mis-

demeanor, or information, shall be detained in any prison for

want of bail, the prosecutor of any such indictment, inquisition,
or information, may cause a copy thereof to be delivered to the

gaoler of the prison for such defendant, with a notice endorsed
thereon that if the defendant do not within eight days after such

delivery cause an appearance and a plea or demurrer to be en-
tered to such indictment, inquisition, or information, an appear-
ance and plea of not guilty will be entered for him; and if the
defendant do not enter such appearance and plea or demurrer
within eight days from the delivery of such copy of the indict-

ment, inquisition, or information and notice, the prosecutor, upon
filing an affidavit of the delivery of such copy and notice en-

dorsed thereon to the keeper or gaoler as aforesaid, may cause an

appearance and plea of not guilty to be entered to the indictment,
inquisition, or information for the defendant; and proceedings
[^ 578] -^shall be had thereon as if the defendant himself had

duly appeared and entered such plea.
94. When any indictment has been found in, or removed into

the Queen's Bench Division at the instance of the prosecutor, or

of one or more of several defendants, the prosecutor may, instead
of applying for a warrant under liules 85, 86, 87, issue a writ ot

venire facias against such defendants as are not parties to the re-

moval of the indictment, or defendants under recognizance to

answer; or in the case of an information may issue either a sub-
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poena to answer, or a venire facias if it is intended to proceed to

outlawry.
95. If the defendant does not appear within four days after the

day named in the subpO3na to answer, the prosecutor, upon filing
an affidavit of due service of the subpoena to answer, may issue

a writ of attachment.
96. If a defendant fails to appear within four days after the

sheriff has returned to the court on the venire facias that he has
summoned the defendant, the prosecutor may issue a writ of

dislringas.
97. If a defendant fails to appear within four days after the

sheriff has returned to the court that he has distrained the lands

and chattels of the defendant, the prosecutor may issue a writ of

capias ad respondendum, and if necessary further proceed to out-

lawry as hereinafter provided by these rules; provided always
that in felony, if the defendant has not been admitted to bail,

the prosecutor may issue a writ of capias in the first instance.

98. The process against a body corporate, or inhabitants of a

county, borough, parish, or place, to compel an appearance shall

be by writs of renirc facias and distringas. If such defendants do
not appear within four day's after the sheriff has returned that

he has distrained the defendants' land and chattels, alias and

pluries writs of distringas may be issued with such increased

amounts upon each succeeding writ as the Court or a judge may
order.

OUTLAWRY.

99. To proceed to outlawry before judgment on an indictment
for misdemeanor, or an information, the prosecutor must issue a

writ of venire facias at the Crown Office returnable on a day cer-

tain either in or out of the sittings.

100. On the return of the sheriff that he has summoned the

defendant, and the defendant has not appeared, the prosecutor

may issue a dislringas to answer, returnable on a day certain

either in or out of the sittings, and if necessary alias writs of

distringas; and if the sheriff ^return that the defendant [-fc 579]
has no goods in his bailiwick whereby he can be summoned, or

distrained, a capias ad respondendum, tested and made returnable

as the writ of venire facias, maybe issued on the fourth day after

the return.

101. On the return of non est inventus to a capias ad responden-

dum, before the prosecutor can proceed further he shall issue a
second writ of capias on the fourth day after the return to the

first, made returnable as the first writ, and shall issue a third

writ of capias on the fourth day after the return of the second,
tested and made returnable as the second writ.

102. If the defendant is dwelling in another county than where
the indictment was found, or where the information be (sic] laid,

the proseeutor.shall issue another second writ oi capias cum pro-
cJamalione to the sheriff of the foreign county after the return of

the first writ to the sheriff of the county in which the indict-

ment was found, or information laid, tested as the other writs of

capias, but not to be made returnable till such a day certain as

will enable the sheriff of the foreign county, if he cannot be

found, to make proclamation at two of his county courts either

three months, or four months, after the issue of the writ ;
ac-

cording as the sheriff may hold his courts from month to month,
or six weeks to six weeks.
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103. Upon a return of non cst invcnlus to the third writ of cnpias
in the same county, and if the defendant be dwelling in another

county to the capias to the sheriff of such county, a writ of exi-

gent must he issued by the prosecutor.
104. Simultaneously with the writ of exigent a writ of proc-

lamations shall be issued to the sheriff of the county where the
defendant is mentioned to be, or inhabit

;
both writs must be

tested on the day of the return to the previous process, and re-

turnable on such day certain during the sittings, as will admit
of their being delivered to the sheriff three months before re-

turn.

105. If it does not appear by the return of the writ of exigent
that the defendant has been exacted five times and outlawed,
the prosecutor must issue another writ of exigent with allocatur,

commanding the sheriff to cause him to be further exacted until

he shall have been exacted five times and outlawed.
106. Upon the return of the sheriff that the defendant has been

exacted five times and outlawed, on application of the prosecutor

judgment may be entered at the Crown Office.

107. After judgment has been entered, the roll of all the pro-

ceedings may be engrossed by the prosecutor, and filed at the

Crown Office.

108. A writ of capias utlagatum may be issued by the prosecutor
at any time the defendant is likely to be found, or a like writ

[ Jf 580] special, cum breve dc inquirendo ; or if necessary a
writ of melius inquirendum may be applied for.

109. All the rules as.to proceeding to outlawry on indictment
in misdemeanor before judgment, shall apply to indictment for

felony ; except that in felony the prosecutor may issue a writ of

capias ad respondenditm at once, instead of a venire facias to

, answer.
110. On proceeding to outlawry after judgment on indictnient,

for felony or misdemeanor or information, the prosecutor may
issue a writ of capias ad 8<ttwfaciendum into the county where the
indictment is found, or information laid, returnable on the first

day of the then next sittings One writ, of capias only need be
issued

;
and on return of non est inventus, the prosecutor may

issue a writ of exigent tested on the return day of the writ of

capias, returnable on the first day of the then next sittings. It

shall not be necessary to issue any writ of proclamations on the
return of a writ of capias ad satisfaciendum.

111. After the return to the writ of exigent, the rules as to

proceeding after writ of exigent in outlawry before judgment
shall apply to proceedings in outlawry after judument.

112. In the county of Lancaster the capias utlagatum and all

subsequent process shall be directed to the Chancellor of the

Duchy.

REVERSAL OF OUTLAWRY.

113. It shall not be necessary for any person who shall be out-

lawed before conviction for any matter or thing except treason or

felony to appear in person to reverse such outlawry, but such per-
son may appear by solicitor and reverse the same.

114. If any person outlawed otherwise than for treason, or

felony, before conviction be taken and arrested upon any capias

utlagatum, the sheriff may take a solicitor's engagement under
his hand to appear for the defendant, and shall thereupon dis-

charge the defendant from the arrest.
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115. If a defendant surrenders or is taken before outlawry is

complete on misdemeanor before judgment, he may give bail in

such amount, and with or without sureties, as a judge may di-

rect, to appear to the indictment, inquisition, or information, and
on appearance apply to the court or a judge for a surpesedeas to

the process of outlawry.
116. If a defendant comes in on an indictment or information

for misdemeanor, and reverses the outlawry before judgment, he
shall plead instanter.

117. On an indictment or inquisition for felony, or in any case

after judgment, a defendant who surrenders or is taken before the

^ outlawry is complete, shall be committed to answer the [ -^ 581]
indictment or inquisition or to satisfy the judgment, but may
supersede the outlawry process.

118. To reverse outlawry alter conviction the defendant shall

surrender himself into custody, and afterwards be brought into

court to assign errors upon the j udgment in outlawry, by habeas

corpus.
119. If the defendant be taken on a capias ullagatum, he shall

deliver the writ of error into court when he appears upon there-
turn to the capias: he shall then move for an order to bring him
up again to assign errors, and shall be committed by the Court
to the Queen's Prison.

120. Until outlawry be reversed a defendant after conviction

shall not be committed, or called up for judgment upon an in-

dictment, information, or inquisition.
121. Upon the assignment of error in outlawry the prosecutor

shall join in error within eight days, and the case may then be
entered in the Crown paper for argument on the application of

either party, as in error to the Queen's Bench Division from in-

ferior courts.

BAIL.

122. Applications for bail in felony or misdemeanor, where
the party is in custody, shall be in the first instance by sum-
mons before a judge at chambers for writ of Jiabeas corpus, or to

shew cause why the defendant should not be admitted to bail

either before a judge at chambers or before a justice of the peace,
in such an amount as the judge may direct.

RECOGNIZANCES.

123. Every recognizance acknowledged on the removal of an
indictment, order, or other proceeding, or to prosecute any in-

formation granted by the Queen's Bench Division, or for the ap-

pearing or answering of any party in the said Division, or for

good behaviour, or for any other purpose, shall, after the ac-

knowledgment thereof, be transmitted to the Crown Office and
filed there.

124. No recognizance shall henceforth be forfeited, estreated,
or put upon the estreat roll without the order of the Court or a

judge, nor unless an order or notice shall have been previously
served upon the parties by whom such recognizances shall have
been given, calling upon them to perform the conditions thereof;
and no default shall be considered to be made in performing the

conditions of a recognizance by reason of the trial of any indirt-

37 INFORMATION.
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I if 582 ] ment or presentment or the argument -^ of any order or
conviction or other proceeding having stood over, where such in-

dictment has been made a remanet, or such indictment or order
has stood over by order of the Court, or by consent in writing of

the parties.
125. Every recognizance to appear and answer to any indict-

ment found in the Queen's Bench Division or removed into the

same, or to any ex-officio or criminal information, shall, unless
the Court or a judge shall by order dispense therewith, contain,
besides any other condition which may be imposed, a condition
that the defendant shall personally appear from day to day on
the trial of such indictment or information, and not depart until

he shall be discharged by the Court before whom such trial shall

be had.

126. "Whenever it has been made to appear to the Court or a

judge that a party has made default in performing the condi-
tions of any recognizance, into which he has entered, filed in the
Crown Office, the Court or a judge, upon notice to the defendant
and his sureties, if any, may order such recognizance to be es-

treated into the Exchequer without issuing any writ of scirefa-

SCIRE FACIAS.

127. No proceedings shall be taken in the Crown Office by
scire facias upon recognizance.

PLEADINGS.

(A.) Pleadings on Indictment, Information, or Inquisition.

128. Every pleading other than a plea of guilty or not guilty
to an indictment, information, or inquisition shall be intituled:

"In the High Court of Justice, Queen's Bench Division." and
shall be dated of the day of the month and the year when the

same was pleaded, and shall bear no other time or date. It shall

be written or printed on paper, and a copy shall be delivered to

the opposite party and be filed at the Crown Office.

129. All the proceedings shall be entered on the record made
up for trial, and on the judgment roll, under the date of the
month and year when the same respectively took place, and
without, reference to any other time or date, unless otherwise

specially ordered by the Court or a judge.
130. Every special plea or demurrer shall be in writing and if

settled by counsel signed by him, and if not so settled shall be

signed by the solicitor or the part}' if he defends in person.

[ if 583] -A- 131. One order only to plead, reply, rejoin, join in

demurrer or in error, or plead subsequent pleadings in all prosecu-
tions by way of indictment, inquisition, or information shall be

given, and such order may be drawn up and served as well dur-

ing the sittings as in vacation; and every such order shall ex-

pire as follows, that is to say, every order to plead, in ten days
next after service thereof, unless the time be extended by order
of the Court or a judge, and every order to reply rejoin, join in

demurrer, or in error, or plead subsequent pleadings, in eight
days next after service thereof, unless the time be extended as

aforesaid.

132. In indictments for felonv or treason the defendant shall
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plead in open court in the Queen's Bench Division, unless he has
obtained a j udge's order upon special circumstances, lor liberty
to appear and plead by solicitor in the Crown Office. On the ap-
pearance of a defendant to any indictment, inquisition, or infor-

mation, an order to plead may be drawn up at the Crown Office

by the prosecutor or his solicitor.

133. Time in which to plead may be extended on application

by summons to a Judge at Chambers, upon such terms and for

such time, as the judge in his discretion may think lit.

(B.) Pleadings in Quo Wai-rranlo.

134. When any information in the nature of a quo varranto has
been filed, the defendant may plead to such information within
such time, and in like manner as if the information were a state-

ment of claim delivered in an action; and, subject to these rules,
this pleading and all subsequent proceedings, including plead-
ings, trial, judgment, and execution, shall proceed and may be
had and taken as if in an action; and where the judgment is for

the relator judgment of ouster may be entered for him in all

cases.

135. The prosecutor in answer to a plea that the defendant has
held and executed the office or franchise for six years before the

exhibiting the information may reply any forfeiture, surrender,
or avoidance by the defendant within the said six years.

*

(C.) Pleading* in mandamus.

136. When any return is made to the first writ of mandamus,
the applicant may plead to the return within such time and in
like manner as if the return were a statement of defence deliv-

ered in an action; and, subject to these rules, this pleading and
all subsequent proceedings, including pleadings, trial, judgment,
and execution, shall proceed and may be had and taken as if in

an action.

if ( J>.) Pleadings in Prohibition. [ if 584]

137. Where pleadings in prohibition are ordered the pleadings
and subsequent proceedings, including judgment and assessment
of damages, if any, shall be, as nearly as may be, the same as in

an ordinary action for damages.

COPIES OF PROCEEDINGS AND SERVICE.

138. Copies of all informations, indictments, or presentments,
and of all pleadings thereupon, and of mandamus and return

and traverse or other pleadings thereupon, and of convictions, or-

ders, and every other proceeding filed in the Crown Office shall,
when required, be made at the Crown Office and delivered to

the, respective parties or other parties requiring the same on pay-
ment of the proper charges.

1 3!). Whenever under these rules service of any writ, notice,

pleading, order, summons, warrant or other document, proceed-
ing, or written communication, is not directed to be personal,
service at the last known place of abode, or business, with a
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clerk, wife, or servant, or upon such other person, or in such
other manner as the Court or a judge may direct, shall be deemed
to be a sufficient service.

SPECIAL CASES AND DEMURRERS.

140. Order xxxiv. of the Rules of the Supreme Court, 1883

(special case), shall as far as it is applicable, apply to all civil

proceedings on the Crown side.

The following rules shall apply to all criminal proceedings on
the Crown side :

141. Demurrers and special cases shall be entered at the Crown
Office for hearing at the request of either party, without any
order for a concilium, eight clear days before the day on which

they are set down for argument, and notice thereof shall be

given forthwith to the opposite party.
142. Every special case shall be divided into paragraphs, which

as nearly as may be shall be confined to a distinct portion of the

subject, and every paragraph shall be numbered consecutively,
the taxing officer shall not allow the costs of drawing and copy-

ing any special case not substantially complying with this rule

without the special order of the Court.

[ ^ 585] ^ PAPER B^OKS.

143. In all cases entered for argument in the Crown Paper,
where paper books are required, the party or solicitor entering
shall, two days before the day appointed for argument, deliver

two paper books of the proceedings for the use of the judges at

the Crown Office.

144. Such paper books shall be marked ''for the use of the

judges in the Queen's Bench Division," and not with the name
of any particular judge.

145. Such paper books shall contain, where the party is seek-

ing to quash any order or conviction, together with the copies of

the proceedings, a copy of the order nisi to quash.
146. If paper books are not delivered the other party may, on

the day following, deliver such copies as ought to have been so

delivered by the party making default
;
and the party making

default shall not be heard until he shall have paid for such

copies, or deposited at the Crown Office a sufficient sum to pay
for the same. In default of both parties the case shall be struck

out, unless otherwise ordered.
1 47. On the argument of any case entered in the Crown Paper,

where the Court has granted an order nisi, the counsel for the

parties shewing cause shall begin ;
but on an order nisi to quash

an order or conviction, and in every other case the counsel for

the appellant or party desirous of displacing the status quo shall

begin.

NOTICE OF TRIAL.

148. Notice of trial shall state the place at which the trial is

to be had, and the day on or after which the record is to be tried.

149. If the prosecutor or relator does not, within six weeks
after issue joined, or within such extended time as the Court or
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a judge may allow, give notice of trial, the defendant may give
such notice, and when the defendant is bound by recognizance
to give notice of trial the prosecutor may, in all cases, give no-

tice by proviso.
150. Ten days' notice of trial shall be given in all cases, unless

a longer notice shall be ordered by the Court or a judge, or the

party to whom it is given shall consent to take short notice of

trial, which shall be understood to mean four days' notice or any
longer period.

151. Notice of trial shall be given before entering the record

for trial.

152. Notice of trial for London or Middlesex shall not be, or

operate as for, any particular sittings, but shall be deemed to be
for the day -^ stated in the notice, or for any day after [ -^ 586]
the expiration of the notice, on which the record may come on
for trial.

153. Notice of trial elsewhere than in London or Middlesex
shall be deemed to be for the first day of the then next assizes,
at the place for which notice of trial is given.

154. No notice of trial shall be countermanded, and no record

withdrawn except by leave of the Court or a judge, which leave

may be given subject to such terms as to costs or otherwise as

may be just.

CONTINUANCES.

155. No continuance by way of imparlance, curia advisari twit,

vicccomes non misit breve, or otherwise, shall be necessary, nor

shall any entry thereof be made, upon any record, or roll Avhat-

ever, or in the pleadings.

ENTERING RECORD FOR TRIAL.

156. If the prosecutor or relator, after having given notice of

trial for London or Middlesex, does not enter the record within
six days, the party to whom notice may have been given shall

be at liberty to enter it with the leave of the Court or a judge.
157. No warrant of nisi prius from the Attorney-General for

making up a record shall hereafter be necessary.

JURY.

158. Writs of venire facias, or other writs for the summoning of

juries, shall no longer be used, but the jury, whether special or

common, shall be taken from the list of persons summoned for

the sittings or assizes, and a panel shall be annexed to the record
as in civil cases. Either the prosecutor or the defendant may,
except in case of felony, obtain a special jury upon giving the

like notice as is required in civil cases, and the Court or a judge
may, at the instance of either party, order that a special jury bo

struck as provided for by "The Juries Act. 1870." And \vlion

the jury has been reduced either party may draw up an order at

the Crown Office directing the sheriff to summon that particular

jury at such time and place as may be required.



582 APPENDIX.

VIEW.

159. Upon any application for a view there shall be an affida-

vit stating the pluco at which the view is to be made, and the

[ *jf 587] distance -^ thereof from the office of the under sheriff
1

;

and the sum to be deposited with the under sheriff shall be 10

in case of a common jury, and 16 in case of a special jury, if

such distance do not exceed five miles, and 15 in case of a com-
mon jury, and 21 in case of a special jury, if it be above five

miles. And if such sum shall be nioro than sufficient to pay the

expenses of the view, the surplus shall forthwith be returned to

the solicitor of the party who obtained the view. If such sum
shall not be sufficient to pay such expenses the deficiency shall

forthwith be paid by such-solicitor to the under sheriff, and the

under sheriff shall pay and account for the money so deposited,

according to the scale at the end of the Appendix to these Rules.

TRIAL AT BAR.

160. A trial at bar shall not be had except by order of the

Court.

161. An application for a trial at bar shall be by motion for an
order nisi except when made by the Attorney-General on behalf
of the Crown, when the order shall be absolute in first instance

as of course.

162. On making the order absolute for a trial at bar the Court

may impose such terms on the applicant as to payment of costs,
or otherwise, as the Court may think fit.

163. The Court may direct the jury to be summoned from the

county in which the offence was committed or from any other

county not exempt by law, at any time after joindure of issue.

The order for the jury shall be lodged with the sheriff of such

county in sufficient time for the jury to be summoned six days
before the trial.

164. Three copies of the roll upon which the trial is to take

place shall be delivered by the applicant for the trial at bar at

the Crown Office, for the use of the judges, four days before the

day fixed for the trial.

165. A trial at bar may be continued, de die in diem, or ad-

journed to a subsequent day at any time, in the discretion of the

Court, without any reference to the sittings of the High Court
;

and no formal order shall be drawn up for any such continued

sitting or adjournment, nor shall any such order be entered on
the roll.

NEW TRIAL.

166. Applications for a new trial, or to enter judgment non
ol>*fate veredido, or to arrest judgment, where such applications

may by law be made, shall be by motion for an order nisi. Such

[ 588 ] motion shall be -^ made to a Divisional Court of the

Queen's Bench Division
;
and in cases tried in London or Middle-

sex within eight days after the trial, or on the first subsequent
day on which a Divisional Court shall sit to hear motions on the

Crown side, or if the trial has been had at the assizes, within
the first seven days after the last day of the sittings on the cir-
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cuits for England and "Wales: the time of the vacations shall

not be reckoned in the computation of time for moving.
167. The time in either case may be extended by the Court or

a judge. The grounds upon which the order was granted shall

be stated in the order.

168. A copy of such order shall be served on the opposite party
within four days from the time of the same being granted.

169. On moving for a new trial on indictment, information, or

inquisition, all the defendants, if more than one, who are not

either in custody or who are only liable to a fine, must be present
in Court, unless the Court shall otherwise order.

JUDGMENT BY DEFAULT.

170. In case no plea, replication, rejoinder, joinder in demur-
rer, or other pleading (except joinder in error by the prosecutor)
shall be entered within the time limited, judgment as for want
of such pleading may be entered at the opening of the office on
the next following morning after the expiration of the time

limited, upon filing an affidavit of service of the order to plead,

reply, &c., as the case may be, unless an order of the Court or a

judge extending such time shall have been obtained and served,
in which case judgment shall not be signed until the day after

the expiration of the time granted by such order.

JUDGMENT.

171. Upon every trial, whether at the assizes or at the sittings
in London or Middlesex, the associate, clerk of assize, or master
shall enter in a book to be kept for that purpose, 1st, the ver-

dict of the jury and all such findings of fact, if any, as the

judge may direct to be entered
; 2nd, the directions, if any, of

the judge as to judgment ; 3rd, the certificates, it any, granted
by the judge : and the sentence of the judge if then passed. A
certificate, signed by the associate, of such verdict, finding, or

direction, judgment, or sentence shall be filed at the Crown
Office by the associate ; and judgment upon the posted may be
entered at the Crown Officeat any time after the expiration ofthe
time limited lor applying for a new trial, or for *jf en- [ -^ 589 ]

tering judgment MOW obntante vercdicto, or arresting judgment un-
less otherwise ordered.

172. On all trials for felonies or misdemeanors in the Queen's
Bench Division, except upon informations filed by leave of the
Court and c.r officio informations where the Attorney-General shall

pray that the judgment may be postponed, judgment may be pro-
nounced during the sittings or assizes at which the trial has taken

place by the judge before whom the verdict has been taken, as

well upon the defendant who shall have suffered judgment by
default or confession as upon those who shall have been tried and

convicted, and whether such persons be present or not in court.

173. The judge before whom the trial shall be had may either

issue an immediate order or warrant for committing the defend-
ant in execution, or respite theexecution of the judgment on such

terms, as he shall think fit. and for such time as may be nrtvs-

sary, for the purpose of enabling the defendant to move for a new
trial, or in arrest ofjudgment : and, if imprisonment be part of
the sentence, may order the period of imprisonment to commence
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on the day on which the party shall be actually taken to and con-
fiiied in prison.

174. If a defendant be convicted and not sentenced at the trial,

and is not uuder recognizance or under sufficient recognizance to

appear to receive the sentence of the Court, or if it be made to

appear on affidavit or otherwise that lie is likely to abscond, a

judge's warrant may be obtained at any time after verdict and
before final judgment, and either from the judge at the trial or

from a judge at chambers, to hold him to bail, or to require him
to give such further bail as the judge in his discretion may think

fit, upon a certificate, if he be not under recognizance, ofthe con-
viction to be obtained from the clerk of assize or associate, and a

certificate of his not being under recognizance from the Crown
Office

;
or if he be under recognizance, upon a certificate of con-

viction and an affidavit of facts shewing the necessity of further

bail.

175. The postea may be obtained by the party in whose favour
the verdict was found from the associate, clerk of assize, or master
on the day after the last day on which a motion may be made for

a new trial, or in arrest of judgment, or for judgment nonobstante

vercilicto, unless there be an order nisi granted ; and, if an order
nisi has been granted, at any time after such order nisi shall have
been discharged ;

and shall be produced at the Crown Office,

where the judgment will be entered in a book and signed on the

record, according to the verdict, by the Queen's coroner and at-

torney or the master of the Crown Office.

176. If judgment on the postea is for the Crown or the

[ -fa 590 ] -j{ prosecutor, and the defendant is not under recogni-
zance to appear to receive sentence, he may be served with a four

days' notice to appear on a certain day to receive the sentence of

the Court
;
or the prosecutor may issue a writ of capais ad wtis-

facicndum to take the defendant, to remain in custody without
bail or mainprize until he satisfies the judgment or obtains his

discharge upon writ of error.

177. If the defendant be not in custody and be under recogni-
zance to appear to receive sentence, the defendant and his bail

may be served with a four days' notice that, on a day named
therein, the Court will be moved for judgment. Such service

need not be personal.
178. The postea, or if interlocutory judgment be upon confes-

sion, default, or retraxit, the entry roll, shall be in Court on mov-
ing for final judgment ;

and if the defendant does not answer on

being called three times the prosecutor, on an affidavit of service

of notice, may move under Rule 126 to estreat the recognizance ;

and upon the estreat of the recognizance a judge may grant a
bench warrant for the apprehension of the defendant

;
or the pro-

secutor may issue a capias and proceed to outlawry.
179. The Court on giving final judgment or the Courtof Appeal

on affirmance may, if they shall so think fit, on the application of

the defendant then present, respite the execution of the judgment
. for such time as may be necessary for the defendant to obtain the

Attorney-iii-neral's fiat for a writ of error, or consent for an appeal
to the House of Lords upon the defendant entering into a recog-
ni/ance with two sufficient sureties, upon such terms as the Court

may order, to render himself into custody or to prosecute his writ

of error or appeal with ellect : and may order the period of im-

prisonment, if that*be part of the sentence, to commence on the

day on which the party shall be actually taken to and confined in

prison.
180. When any defendant shall, after verdict, be brought up
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for sentence on any indictment or information, after the notes of

the trial shall have been read, the affidavits produced
1 on the part

of the defendant, if any, shall be read, and then any affidavits

produced on the part of the prosecution ;
after which the counsel

for the defendant shall be heard, and lastly, the counsel for the

prosecution.
181. When any defendant shall be brought up for sentence

after judgment, by default, confession or retraxit, the prosecutor's
affidavits shall be first read, then the defendant's affidavits

;
after

which the counsel for the prosecution shall be heard, and lastly
the counsel for the defendant.

182. If no affidavits are produced the counsel for the defendant
shall be first heard and then the counsel for the prosecutor.

^ ERROR. [ "^ 591 ]

183. Error upon a judgment shall lie to the Queen's Bench
Division.

184. No writ of error shall lie without the fiat of the Attorney-
General having been first obtained.

185. The writ of error iipon judgment given in inferior courts,
with the return thereto, shall be filed at the Crown Office.

186. Rule 179 shall apply to all judgments upon writs of error.

187. The plaintift" in error shall assign errors in person or by
his solicitor, and, if in person and in custody, shall be brought
up into court for that purpose upon a writ of habeas corpus.

188. If the plaintiff in error assigns errors by his solicitor or

in person and is not in custody, he may do so by delivering the

assignment of errors in writing to be filed at the Crown Office.

189. If the plaintiff in error assigns errors in person and is in

custody he shall be brought into court, and assign errors, and
move that counsel may be assigned to him, and shall then de-

liver to the officer of the court in writing the assignment of

errors to be filed at the Crown Office.

190. Upon delivery of the assignment of errors under the last

preceding Rule an order of Court shall be drawn up to commit'the

plaintiff in error to the Queen's Prison, until the decision of the

Court upon the writ.

191. In misdemeanor the plaintiff in error need not assign

errors in person, or have counsel assigned to him or. if in custody.
be present at the hearing of the case or when judgment is given,
unless the Court shall otherwise order.

192. An order for the Attorney-General or Queen's Coroner

and Attorney to join in error within eight days after service

may be drawn up at the Crown Office and be served, with a copy
of the assignment of errors, on the prosecutor or his solicitor.

193. If no joinder be filed within eight days, the plaintiff in

error being personally present in court, upon a certificate of

notice having been given to the Attorney or Solicitor-General,

signed by him, or on his behalf, of such intended application,

may move the Court for an order M/M for judgment; and upon an

affidavit, of service of the order nisi upon (he officer of the court

from whence error is brought, the Court may examine the record

and give judgment of reversal, or such judgment as the Court

from which error is brought ought to have done.

194. If no joinder be filed within eight days, and the plaintiff
in error be in custody, he may be brought into court by order if

he be in the Queen's Prison, or by fi<tfiftt* ctir/ntx if elsewhere, and
the plaintiff in error or his counsel may then move, on an affi-
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[ -jV 592 ] davit of service of the -^ order to join in error, and
that on search made at the Crown Office that it appears there is

no joinder filed, for judgment for the plaintiff in error, and i'ur

the prisoner's discharge.
1 95. Joinder in error shall be filed at the Crown Office by the pros-

ecutor, and a copy served on the plaintiff in error or his solicitor.

196. At any time after filing of the joinder in error the case

may be put into the Crown paper for argument, upon the appli-
cation of either party.

197. Two paper books for the use of the judges shall be deliv-

ered by the plaintiff in error at the Crown Office two days before

the day appointed for hearing.
198. On judgment being given, an order, either for remanding

the prisoners to undergo the remainder of their sentences, or for

their discharge, shall be drawn up and lodged with the gaoler by
the prosecutor.

199. Where a writ of error has been brought by the defendant
and not by the Attorney-General, the defendant on the indict-

ment on obtaining his writ of error, or consent for an appeal to

the House of Lords shall have the execution of the judgment
stayed, and receive back the amount of any fine levied upon him
upon the judgment, and further if in custody shall be entitled

to be discharged Jrom imprisonment on entering into a recog-
nizance with two sufficient sureties to prosecute the writ of error

in the Form No. 127 before a judge of the High Court, or justice
of the peace of the county, borough, or place where the defendant

may be in custody. The bail to be justified in the usual manner,
on twenty-four hours' notice to the prosecutor, or on such other
notice as the judge, or justice of the peace, may order. Provided
that in the case of any defendant under legal disability, it shall

be sufficient if two persons to be appointed to be approved of by
such judge or justice shall become bound by such recognizance
on behalf of such defendant.

200. Every such recognizance shall be filed at the Crown Office,

and the Queen's Coroner and Attorney, or the Master of the
Crown Office, shall make out and deliver a certificate sealed with
the seal of the office that such recognizance is duly filed of record,
which certificate shall be a sufficient warrant to the gaoler having
the custody of the plaintiff in error, to discharge him out of

custody, and for the repayment of any fine which may have been

imposed by the Court by the person having in his possession the
whole or any part of the fine levied in execution of such judg-
ment. Provided that no person who shall have received any such

money and have paid it over to any other person according to the

[ -jf 593 ] course of the Exchequer -jf shall be liable to repay to

the defendant any part of the money so paid over.

201. If the plaintiff in error shall make default in prosecuting
the writ of error with effect or in any other way break the condi-

tions of his recognizance, the Court may estreat the recogni-
zance in a summary way without issuing a writ of scire fa<-i.
and order the writ of error to be quashed without any argument
thereon; and in every such case the plaintiff in error shall forth-

with be liable to execution upon the judgment.
202. Whenever any writ of error shall be brought for the re-

versal of any judgment in misdemeanor and error shall be as-

signed thereon, no judgment of reversal shall be entered either

for want of a joinder, or otherwise, without the Order of the

Court in which such writ of error shall be pending, pronounced
in open court, and upon a certificate, signed by or on behalf of

the Attorney or Solicitor-General, that notice has been given to
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one of them of such intended application; and if there be no

joinder in error such Court may proceed to examine the record in

error, and give such judgment thereon as the Court from which
error is brought ought to have done, although no joinder in error

may have been filed.

203. Whenever the judgment against the plaintiff in error

shall have been for the payment of a fine, and imprisonment un-
til such fine be paid, either with or without imprisonment for a
certain time, and the plaintiff in error shall have -paid the fine,

or the same or any part thereof shall have been levied and shall

have been received back under the provisions of Rules 199 and

200, and the judgment upon writ of error brought shall be af-

firmed, the plaintiff in error shall not be entitled, by reason of

such payment as aforesaid, to be discharged from imprisonment,
notwithstanding the expiration of any certain time of imprison-
ment for which the original judgment shall have been given un-

til the fine shall be again paid.
204. When a recognizance on bail in error shall have been

estreated, or judgment been affirmed, or writ of error been

quashed, on an affidavit or a certificate of the proper officer of

the Court to any such effect, and that default has been made for

the space of four days in rendering the plaintiff in error to

prison, a Judge at Chambers may issue his warrant to cause the

defendant to be apprehended and imprisoned pursuant to and in

execution of the judgment, on an ex parte application by the

prosecutor.
205. Whenever a plaintiff in error shall be committed by the

Court in execution of the judgment given against such plaintiff
in error, and whenever a plaintiff in error shall, by virtue of any
warrant or in other manner, be rendered to prison in execution

of such judgment, -^ the imprisonment (if imprison- [^594]
ment shall not have commenced under such execution) shall be

reckoned to begin from the day when such plaintiff in error shall

be in actual custody in the prison in which he may have been

adjudged to be imprisoned under such judgment; and if the

plaintiff in error shall have been discharged from imprisonment
on giving bail in error, as is in these rules before mentioned,

such plaintiff in error shall be imprisoned for such farther period
in the same prison as with the time during which such plaint ill'

in error may already have been imprisoned under such execution

shall be equal to the period for which he was adjudged to be im-

prisoned as aforesaid.

206. Whenever default shall have been made in rendering a

plaintiff in error to prison in execution of a judgment for misde-

meanor, and a warrant shall have been issued against such

plaintiff in error to enforce such render to prison, according to

the provisions of these rules, such plaintiff in error shall be liable

to pay the costs and charges of such render; and if the prusccu-
tor shall, before the expiration of the plaintiff in error's im-

prisonment, have caused the amount of such costs and charges to

be ascertained by one of the masters of the Crown Oiiice, ami

shall have left with the said plaintiff in error, and with the

keeper of the prison or his deputy, a certificate under the hand
of such master, of the amount of such costs so ascertained, then

the said plaintiff in error shall not he discharged out of custody
xintil such costs and charges shall have been paid, or until an
order for such discharge has been made by a Court exercising

bankruptcy jurisdiction.
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ERROR UPON JUDGMENTS IN THE QUEEN'S BENCH
DIVISION.

207. Every writ of error from a judgment of the Queen's
Bench Division of the High Court, shall be made returnable before
the Court of Appeal, and served by delivery at the Crown Office.

208. Upon the delivery of the writ of error the prosecutor shall

enter the proceedings up to judgment on the roll, and carry it

into the Crown Office; and if the prosecutor does not, within a
reasonable time, carry in the roll, the plaintiff in error may ob-

tain a judge's order upon a summons to compel him to do so.

209. When the roll has been carried in, the plaintiff in error,
on application to the Queen's Coroner and Attorney or the Mas-
ter of the Crown Office, may obtain a memorandum or certificate

of the allowance of the writ of error, for service upon the defend-
ant in error or his solicitor.

210. The plaintiff in error, within twenty days after the al low-
ance of the writ of error, shall make a transcript of the record on

nrchment,

and lodge it at the Crown Office: and if the record be

^ 595] not -^ transcribed within such time, the defendant in

error may move the Court of Appeal for leave to sign judgment
of non prosequitur at the Crown Office.

211. When the transcript has been lodged it shall be annexed
to the writ of error, and (on a return made and signed by the
Lord Chief Justice of England) delivered into the Court of Ap-
peal by the proper officer at the Crown Office.

212. The plaintiff in error shall, within eight days after de-

livery of the record into the Court of Appeal, assign errors thereon.

213. Upon filing of the joinder in error the case shall be put
into the list of appeals for argument, upon application of either

party.
214. The rules as to assigning errors and subsequent pro-

ceedings up to judgment in the Queen's Bench Division shall

apply to the Court of Appeal.
215. Upon the judgment of the Court of Appeal being pro-

nounced in favour of the plaintiff in error, the Court may either

pronounce the proper judgment and order his discharge if in

custody or remit the record to the Queen's Bench Division, to be
dealt with according to law.

APPEALS.

216. Order LVIII. of the Rules of the Supreme Court, 1883

(Appeals), shall apply to all civil proceedings on the crown side,

including Mandamus, Prohibition, and Quo Warranto.

EXECUTION.

217. Order XLII. of the Rules of the Supreme Court, 1883

(Execution), shall, as far as it is applicable, apply to all civil

proceedings on the Crown side.

The following Rules shall apply to all criminal proceedings on

the Crown side :

218. A judgment or order requiring any person to do any act

other than the payment of money, or to abstain from doing any-

thing, may be enforced by writ of attachment, or by committal.
219. No writ of execution shall be issued without the party

issuing it or his solicitor tiling a pnecipe for that purpose. The
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praecipe shall contain the title of the proceeding and the date of
the judgment or order on which it is founded, the names of the

parties against whom the execution is to be issued, and shall he

signed hy or on behalf of the solicitor of the party issuing it, or

by the party issuing if he do so in person.,

if 220. Every writ of execution shall be endorsed [ if 596 ]

with the name and place of abode, or office of business, of the
solicitor actually suing out the same; and when the solicitor

actually suing out the writ shall sue out the same as agent for

another solicitor, the name and place of abode of such other
solicitor shall be endorsed upon the writ

;
and in case no solici-

tor shall be employed to issue the writ, then it shall be endorsed
with a memorandum expressing that the same has been sued out

by the party in person, mentioning the city, town, or parish, and
also the name of the hamlet, street, and number of the house of
such residence, if any such there be.

221. Every writ of execution shall be made returnable imme-'
diately after the execution thereof.

222. In every case of execution the party entitled to execution

may levy the poundage, fees, and expenses of execution over and
above the sum recovered.

223. Every writ of execution for the recovery of money shall

be endorsed with *a direction, to the sheriff or other officer or

person to whom the writ is directed, to levy the money really
due and payable and sought to be recovered, with interest at the
rate of 4 per cent, per annum from the time when the judgment
was entered up or from the date of the order.

224. Every person to whom any sum oi money or any costs

shall be payable under a judgment shall, immediately after the
time when the judgment was duly entered, be entitled to

sue out one or more writ or writs of fieri facias, or one or more
writs of elegit to enforce payment thereof.

225. Every order of the Court or a judge in any cause or mat-
ter may be enforced in the same manner as a judgment to that
effect.

226. A writ of execution, if unexecuted, shall remain in force

for one year only from its issue, unless renewed in the manner
hereinafter provided ;

but such writ may, at any time before its

expiration, by leave of the Court or a judge, be renewed by the

party issuing it, for one year from the date of such renewal, and
so on from time to time during the continuance of the renewed
writ, either by being marked with a seal of the Court bearing
the date of the day, month, and year of such renewal, or by such

party giving a written notice of renewal to the sheriff, signed by
the party or his solicitor, and bearing the like seal of the Court;
and a writ of execution so renewed shall have effect and be en-
titled to priority according to the time of the original delivery
thereof.

227. The production of a writ of execution or the notice re-

newing the same, purporting to bo marked with such seal as in

the last preceding rule mentioned, shewing the same to have
been renewed, shall be sufficient evidence of its having been so

renewed.

A- 228. Writs offieri fncia* and of elfgit shall have the [if 597]
same force and effect as the like writs have heretofore had, ex-

cept that a writ of clrgit shall no longer extend to the goods of
the debtor, and shall he executed in the same manner in which
the like writs have heretofore been executed.
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WRITS.

229. All writs on the Crown side shall he issued at the Crown
Office Department of the Central Office.

2: JO. Every writ shall be prepared by the solicitor or party suing
out the same, and shall be written or printed on parchment.
Every writ shall, before being sealed, be endorsed with the name
and address of such solicitor or party; and, if sued out by the so-

licitor as atrent. with the name and address of the principal soli-

citor also. With the exception of writs of snbpfcna ml hxtiiican-

dum, all writs issued at the Crown Office shall be entered in a
book to be there kept for the purpose.

231. Every writ, except as hereinafter by these rules provided,
shall bear date on the day on which the same shall be issued,
and shall be tested at the Royal Courts of Justice. London, in

the name of the Lord Chief Justice of England.
232. Every writ, unless by these rules otherwise provided, is-

sued by the Queen's Bench Division, when returnable in Court,
shall be made returnable forthwith in such Division; and such
of the aforesaid writs as may be made returnable at chambers,
shall be made returnable forthwith before a judge at chambers,
unless otherwise ordered; provided that every writ of habeas cor-

pus ad subjiciendum shall be made returnable immediately.
233. Every order to return a writ shall require such return to

be made within four days next after service of such order, if

served in London or Middlesex, and Avithiu eight days in all

other cases. Every writ returnable in Court shall, together with
the return thereto, be tiled in the Crown Office, and every writ
returnable before a judge shall after the decision of the judge
thereon, be so filed, with the return and any order made thereon,
or a copy of such order; provided that any writ of certiorari to

remove inquisitions and depositions taken before a justice of the

peace, or a coroner, upon the commitment of any person charg-
ed with any offence, shall, as soon as the Court or a judge shall

have exercised their or his discretion thereon, be transmitted to

the clerk of assize or clerk of the peace, or other officer (as the
case may be) of the county, borough, or place from which they
have been received.

2:M. Every writ to compel an appearance shall require the ap-
[ -^ 598 ] ^ pearance to be entered in the Crown Office on a day
certain; and in case no appearance shall be entered at the end of
four days, exclusive of the return thereof, further process may
issue to compel an appearance, which further process shall be
tested on the return day of the previous process; and every writ
of capias ad ftatisfacietidum shall have eight days at least between
such teste and return.

HABEAS CORPUS.

A. Ad subjiciendum.

235. An application for a writ of habeas corpus ad subjiciendum
may be made to the Court or a judge.

236. If made to the Court the application shall be by motion for

an order, which, if the Courtso direct, may be made absolute ex

parte, for the writ to issue in the first instance; or if the Court
so direct they may grant an order H/.S/.

237. If made to a judge he may order the writ to issue ex parte
in the first instance or may direct a summons for the writ to issue.
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238. Provided that no application for a writ of habeas corpus on
a warrant of extradition shall be made to a judge at chambers,

during the sittings.
239. The writ of habeas corpus shall be served personally, if

possible, upon the party to whom it is directed; or if not possi-

ble, or if the writ be directed to a gaoler or other public official,

by leaving it with a servant or agent of the person confining or

restraining, at the place where the prisoner is confined or re-

strained, and if the writ be directed to more than one person,
the original delivered to or left with such principal person, and
copies served or left on each of the other persons in the same
manner as the writ.

240. If a writ of habeas corpus be disobeyed by the person to

whom it is directed, application may be made to the Court, on
an affidavit of service and disobedience, for an attachment for

contempt. In vacation an application may be made to a judge
in chambers, for a warrant for the apprehension of the person in

contempt to be brought before him, or some other judge, to be
bound over to appear in court at the next ensuing sittings, to an-
swer for his contempt, or to be committed to the Queen's prison
for want of bail.

241. The return to the writ of habeas corpus shall contain a

copy of all the causes of the prisoner's detainer endorsed on the
writ, or on a separate schedule annexed to it.

242. The return may be amended or another substituted for it

by leave of the Court or a judge.
24'.\. When a return to the writ of habeas corpus is made, the

return ^ shall first be read, and motion then made for [^- 599]
discharging or remanding the prisoner, or amending or quashing
the return.

'244. On the argument of an order nisi for a writ of habeas cor-

piis the Court may in its discretion direct an order to be drawn
up for the prisoner's discharge, instead of waiting for the return
of the writ, which order shall be a sufficient warrant to any
gaoler or constable or other person for his discharge.

245. Upon the argument before the Court, on a return of a writ
of habeas corpus, the party in whose favour judgment is given
shall forthwith draw up an order in accordance with the decision

of the Court at the Crown Office ;' and the writ, and return, and

affidavits, shall be filed there. When the order has been made
by a judge at chambers, the writ, and return, with the affidavits

and a copy of the judge's order, shall be forthwith transmitted
to the Crown Office to be filed.

B. Other writs of Habeas Corpus.

246. Applications for writs of habeas corpu* ad testificandum, ad

respondendum, or ad delibcrandum and recipias, must be made on
affidavit to a judge at chambers.

247. An application to bring up a prisoner to give evidence on

any cause or matter civil or criminal before any court, justice, or

other judicature, may be made to ajudge, on affidavit for an order.

248. An application for habeas corpus ad dctiberanduin and re-

ci/iiax shall be for two writs, the writ ad dclibcntudum to the

gaoler to deliver the prisoner, and the writ recipias to the other

gaoler to receive him.
249. When a prisoner is brought up by habeas corpus the coun-

sel for the prisoner shall be first heard, and then the counsel for

the Crown, and then one counsel for the prisoner in reply.
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MOTIONS.

250. Order LIT. of the Rules of the Supreme Court, 1883 (Mo-
tions), shall, as far as it is applicable, apply to all civil proceed-
ings on the Crown side. The following rules shall apply to all

proceedings on the Crown side.

251. Unless the Court or a judge give special leave to the con-

trary, there shall be at least two clear days between the service

of a notice of motion and the day named in the notice for hear-

ing it.

252. The following orders of conrse may be drawn up at the

Crown office without any motion for the same :

(a.) To appear, plead, and try (pursuant to recognizance).
(ft.) To plead (except pleading double or several matters).

[-^600] ^ (c.) To demur, join in demurrer, plead any subse-

quent plea.

(d.) To assign error.

(.) To join in error.

(/.) To bring in body of prisoner under commitment from

Queen's Bench Division, where a writ of habeas corpus is not nec-

essary.

(g. )
For habeas corpus in cases where proceas has issued froin

the Queen's Bench Division
;
or where upon writ of error the at-

tendance of the party is necessarily required in court, or cham-
bers, or at the Crown Office by the Court itself.

(h. ) To a sheriff on a return of cepi corpus to bring in a pris-
oner within the proper time.

('.) To return writs.

(j.) To tax costs.

(k. )
To return re-stated cases.

(/.) To supersede attachment, or other process for compelling
appearance where appearance has been entered.

(m.) For certiorari by consent for orders of sessions where a
case has been stated, on such consent being signed by the soli-

citor or agent for the opposite party.

(n.) For an order nisi to quash orders or convictions removed
by certiorari.

(o.*) To make submission to reference an order of Court.

(p.) To make any other proceeding when necessary an order
of Court.

(g. ) For a view.

(r.) To summon a special jury.

(s.) To summon a jury on trial at bar.

253. All other orders shall, during the sittings, be made by
the Court on motion supported by affidavit

;
but no affidavit

shall be necessary for an order demandable as of right by the

Crown, or where it is not necessary to state matters of fact.

2.">4. Except as may be otherwise provided by these rules, all

applications on the Crown side shall be made by way of motion
to a Divisional Court for an order nisi.

255. The following applications shall be made iipon two clear

days' notice of motion, and be brought on as if they were ex

parte motions and not put into the Crown paper.

(o.) For time, enlargement, stay, or security.

(&.) To strike a case out of the Crown paper.

(c. ) To file a special case by leave of the Court.

(rf.) To accelerate a case in the Crown paper on the ground of

urgency.
(e.) To substitute a new relator on an information quo war-

ranto for the original relator.
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For costs to a defendant in criminal information [-^ 601]
to the amount of the recognizance.

256. When any motion is made nnder Rule 255 and founded on
evidence by affidavit, a copy of such affidavit intended to be used
shall be served with the notice of motion.

257. All cases of conviction and of orders, removed into court
from any inferior jurisdiction, shall be entered for argument upon
an order to shew cause why the conviction or order should not be

quashed.
258. No order on the Crown side, except orders of course, shall

be drawn up without the leave or order of the Court or a judge,
or of the Queen's Coroner and Attorney, or the Master of the
Crown Office.

259. If on the hearing of a motion or other application the
Court or a judge shall be of the opinion that any person to whom
notice has not been given ought to have or to have had such no-

tice, the Court or judge may either dismiss the motion or appli-
cation, or adjourn the hearing thereof, in order that such notice

may be given, upon such terms, if any, as the Court or judge
may think fit to impose.

260. The hearing of any motion or application may from time
to time be adjourned upon such terms, if any, as the Court or

judge shall think fit.

ATTACHMENT FOR CONTEMPT.

261. An application for an attachment for contempt shall be

by motion for an order nisi. The service of an order nisi for an
attachment shall be personal.

262. Every writ of attachment for contempt shall be made re-

turnable in the Queen's Bench Division on a day certain during
the sittings. In case of a return of non csl incentus thereon one
or more writs may issue tested on the return day of the previous
writ.

263. If the sheriff returns eepi corpus, on application at the
Crown Office, an order shall be drawn up for a writ of habeas corjmx
to issue to bring in the body of the defendant.

264. When the defendant is brought before the Court on the

attachment, a motion may be made by the prosecutor, or if he
does not make it, by the defendant, that he may be sworn to an-
swer such questions or interrogatories as may be put to him by
the prosecutor, and must give such bail to answer them before
the Queen's Coroner and Attorney, or the Master of the Crown
Office, as the Court may think fit, and for the master to proceed
to examine the matter and report to the Court thereon.

265. In default of bail the defendant shall be committed to the

^Queen's Prison; but if at any time after he be pre- [-^ 602]
pared to give it, he may be brought before the Court or a judge
on an order on the person in whose custody he is, which order
shall be drawn up on application at the Crown Office for that

purpose.
266. On the defendant being sworn an order may be drawn up

at the Crown Office, and served on the prosecutor to file inter-

rogatories within four days after the service thereof. If no inter-

rogatories are filed at the end of the fourth day, on obtaining a

certificate from the Queen's Coroner and Attorney, or Master of

the Crown Office to that effect, the defendant shall be discharged
out of custody by an order of the Court or a judge.

38 INFORMATION.
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267. The answers to the interrogatories shall be signed by the
defendant and also acknowledged by him before any Commis-
sioner to administer oaths in the Supreme Court of Judicature.

268. On an intimation to one of the parties that the master is

prepared with his report, a motion may be made on a four days'
notice to be served on the other party, that the master on a day
certain do make his report to the Court.

269. The defendant shall be present in court on the master's

report being made. If he be in the Queen's Prison under process
from the High Court, an order may be drawn up on application
at the Crown Office for the Governor of the Queen's Prison to

bring him into court; but if he be in custody in any other prison,
or under process from any other court, the order shall be for a
writ of habeas corpus, which order may be drawn up in like man-
ner and such writ issued thereon.

270. If the defendant be out on bail, the prosecutor shall, if

possible, give notice to the defendant and his bail that the de-
fendant is required personally to attend the court on the report,
and that if he does not so attend the Court will be moved to

estreat the recognizance.
271. If the defendant be reported in contempt, the Court after

hearing the parties on the report may either pronounce sentence
at once or commit him to the Queen's Prison until some future

day for that purpose, when an order shall be drawn up at the
Crown Office directing the Governor of the Queen's Prison to

bring the defendant into court.

272. On proceeding to sentence, affidavits in mitigation or ag-
gravation may be read, and the defendant or his counsel heard,
and the prosecutor's counsel be heard in reply.

273. If the defendant be sentenced to imprisonment, the order
for sentence shall be lodged with the gaoler of the prison to

which he is committed.
274. If the defendant is reported not to be in contempt, the

[^ 603] Court -^niay order him and his recognizances to be dis-

charged, and with costs if the Court shall be of opinion that

the prosecutor's complaint was groundless, and the attachment
vexatious.

275. All interrogatories in writing on attachments shall be

signed by counsel.

276. It shall be lawful for the Queen's Coroner and Attorney
or the Master of the Crown Office to disallow any question or in-

terrogatory that he considers irrelevant or otherwise improper.

TIME.

293. Order Lxrv. of the Rules of the Supreme Court, 1883

(Time), shall, as far as it is applicable, apply to all civil proceed-
ings on the Crown side.

The following Rules shall apply to all criminal proceedings on
the Crown Side :

294. In all cases in which any particular number of days, not

expressed to be clear days, is prescribed by the rules or the prac-
tice of the Court, the same shall be reckoned exclusively of the

first day and inclusively of the last day.
295. Where any limited time less than six days from and after

any date or event is appointed or allowed for doing any act or

taking any proceeding, Sunday, Christmas Day, and Good Friday
shall not be reckoned in the computation of such limited time.
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296. Where the time for doing any act or taking any proceed-

ing expires on a Sunday or other days on which the offices are

closed, and by reason thereof such act or proceeding cannot be
done or taken on that day, such act or proceeding shall, as far as

regards the time of doing or taking the same, be held to be duly
done or taken, if done or taken, on the day on which the office

shall next be opened.
297. A Court or a judge shall have power to enlarge or abridge

the time appointed by these .Rules, or fixed by any order enlarg-

ing time for doing any act or taking any proceeding, upon such
terms (if any) as the justice of the case may require; and any
such enlargement may be ordered at the discretion of the Court
or a judge, although the application for the same is not made
until after the expiration of the time appointed or allowed.

298. In all causes in which there have been no proceedings for

one year from the last proceeding had, the party, whether pros-
ecutor or defe ndant, who desires to proceed, shall give a calen-

dar month's notice to the other party of his intention to proceed.
A summons of a judge, on which no order has been made, shall

not be deemed a proceeding within this Rule. Notice of trial,

though afterwards countermanded, shall be deemed a proceeding
within it.

-JC AMENDMENT. [ "fc 604]

299. Order xxvm. of the Rules of the Supreme Court, 1883

(Amendment), shall as far as is applicable, apply to all civil pro-

ceedings on the Crown side.

COSTS.

300. Order LXV. of the Rules of the Supreme Court, 1883

(Costs), shall, as far as it is applicable, apply to all civil proceed-
ings on the Crown side.

301. Order LXV. of the Rules of the Supreme Court, 1883

(Costs), special and general regulations, Rule 27, shall, as far as it

is applicable, apply to all criminal proceedings on the Crown
side.

NOTICES.

302. Order LXVI. of the Rules of the Supreme Court, 1883

(Notices), shall, as far as it is applicable, apply to all civil pro-

ceedings on the Crown side.

NON-COMPLIANCE.

303. Order LXX. of the Rules of the Supreme Court, 1883

(Effect of non-compliance), shall, as far as it is applicable, apply
to all proceedings on the Crown side, civil or criminal.
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APPLICATIONS AT CHAMBERS.
*

304. In every proceeding, civil or criminal, on the Crown side

chambers, the summons shall be issued from, and the order drawn
up at, the Crown Office.

305. No summons to shew cause before a judge at chambers
shall be issued in the following matters without the leave of a

judge upon an ex parte application :

a) For a writ of mandamus,
ft) For a writ of certiorari.

c) For a writ of habeas corpus.

d) For a writ of prohibition.

(e) For bail in felony.

[ -jf 605] ^ INTERPRETATION CLAUSE.

306. In these Rules, unless repugnant to the context, the sin-

gular number shall include the plural, and the plural number
shall include the singular.

4'Crown side" means the Crown side of the Queen's Bench
Division.

"
Judge at chambers " shall include a judge at chambers in

London and Elsewhere.
"
Judgment

" shall include order and conviction.

REPEAL.

307. Order Lin., Part II., of the Rules of the Supreme Court,
1883 (Prerogative mandamus), is hereby repealed.

FORMS.

308. The forms in the Appendix when applicable, and where
not applicable forms of the like character as near as may be, shall

be used in all proceedings on the Crown side.

(Signed) HALSBURY, C.

COLERIDGE, C.J.

ESHES, M.R.
JAMES HANNEN, Prest., P.D.A.
NATHL. LINDLEY, L.J.
EDW. FRY% L.J.

C. E. POLLOCK, B.

H. MANISTY, J.

December 18, 1885.
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* COSTS. [*606]

ORDER LXV., R. 27.

Special Allowances and General Provisions (made, so

far as applicable, to apply to all Proceedings, Civil

and Criminal on the Crown side by C. O. RR. 300,

301).
1. Asto \\Titsofsummonsrequiringspecial indorsement, original Preparation

special cases, pleadings and affidavits in answer to interrogatories, of special
and other special affidavits, when the higher scale is applicable, documents,
the taxing officer may, in lieu of the allowances for instructions

and preparing or drawing, make such allowance for work, labour,
and expenses in or about the preparation of such documents as in

his discretion he may think proper.
2. As to drawing any pleading or other document, the fees Copy of docu-

allowed shall include any copy made for the use of the solicitor, ment for use.

agent, or client, or for counsel to settle.

3. As to instructions to sue or defend, or the preparation of Instructions

briefs, if the taxing officer shall consider the fee in either scale to sue or

inadequate, he may make such further allowance as he shall in defend.
his discretion consider reasonable.

4. As to affidavits, when there are several deponents to be Affidavits,

sworn, or it is necessary for the purpose of an affidavit being
sworn to go to a distance, or to employ an agent, such reasonable

allowance may be made as the taxing officer in his discretion may
think fit.

5. The allowances for instructions and drawing an affidavit in Attendances
answer to interrogatories and other special affidavits, and attend- to settle

ing the deponent to be sworn, include all attendances on the de- affidavits,

pouent to settle and read over.

6. As to delivery of pleadings, services, and notices, the fees Services,
are not to be allowed when the same solicitor is for both parties,
unless it be necessary for the purpose of making an affidavit of

service.

7. As to perusals the fees are not to apply where the same solic- Perusals,
itor is for both parties.

8. Where the same solicitor is employed for two or more de-
Separate

fendants, and separate pleadings are delivered or other proceed- answers or

ings had by or for two or more such defendants separately, the
proceedings

taxing officer shall consider in the taxation of such solicitor's bill by nie 8nme
of costs, either between party and party or between solicitor and solicitor,

client, whether such separate + pleadings or other pro- [ -^ 607 ]

ceedings were necessary or proper, and if he is of opinion that any
part of the costs occasioned thereby has been unnecessarily or im-

properly incurred, the same shall be disallowed.

9. As to evidence, such just and reasonable charges and ex- Evidence.
penscs as appear to have been properly incurred in procuring
evidence, and the attendance of witnesses, are to be allowed.

[See MacMcy v. CJiillingworth, L. R. 2 C. P. D. 273; Turn-

bull v. Janson, L. R. 3 C. P. D. 264.]
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10. As to agency correspondence, in country agency causes and
matters, if it be shewn to the satisfaction of the taxing officer

that such correspondence has been special and extensive, he i.s to

be at liberty to make such special allowance in respect thereof as

in his discretion he may think proper.

[11 refers to Chancery proceedings.]

12. As to attendances at the Judges' Chambers, where, from
the length of the attendance, or from the difficulty of the case,

the judge or master shall think the highest of the fees an insuffi-

cient remuneration for the services performed, or where the

prepaiation of the case or matter to lay it before the judge or

master in chambers, or on a summons, shall have required skill

and labour for which no fee has been allowed, the judge or mas-
ter may allow such fee in lieu of the fee of I/. Is. above provided,
not exceeding 21. 2s., or where the higher scale is applicable 3/.

3s., or in proceedings to wind up a company 51. 5s., as in his dis-

cretion he may think fit; and where the preparation of the case

or matter to lay it before a judge at chambers on a summons
shall have required and received from the solicitor such extraor-

dinary skill and labor as materially to conduce to the satisfac-

tory and speedy disposal of the business, and therefore shall ap-

pear to the judge to deserve higher remuneration than the ordi-

nary fees, the judge may allow to the solicitor, by a memorandum
in writing expressly made for that purpose and signed by the

judge, specifying distinctly the grounds of such allowance, such

fee, not exceeding 10 guineas, as in his discretion he may think

fit, instead of the above fees of 2/. 2s., 3/. 3s. and 51. 5s.

13. As to attendances at the Judges' Chambers, where, by rea-

son of the non-attendance of any party (unless it be considered

expedient to proceed ex parte, or where by reason of the neglect
of any party in not being prepared with any proper evidence,

account, or other proceeding), the attendance is adjourned with-
out any useful progress being made, the judge may order such
an amount of costs (if any) as he shall think reasonable to be

paid to the party attending by the party so absent or neglectful,
or by his solicitor personally; and the party so absent or neglect-
ful is not to be allowed any fee as against any other party, or

any estate or fund in which any other party is interested.

[^ 608] -fa 14. A folio is to comprise seventy-two words, every
figure comprised in a column or authorized to be used being
counted as one word.

15. Such costs of procuring the advice of counsel on the plead-
ings, evidence, and proceedings in any cause or matter as the

taxing officer shall in his discretion think just and reasonable,
and of procuring counsel to settle such pleadings and special affi-

davits as the taxing officer shall in his discretion think proper to

be settled by counsel, are to be allowed; but as to affidavits a

separate fee is not to be allowed for each affidavit, but one fee

for all the affidavits proper to be so settled, which are or ought
to be filed at the same time.

16. As to counsel attending at Judges' Chambers, no costs

thereof shall in any case be allowed, unless the judge certifies it

to be a proper case for counsel to attend.

17. As to inspection of documents under Order xxxr., rule 14,
no allowance is to be made for any notice or inspection, unless

it is shewn to the satisfaction of the taxing officer that there were

good and sufficient reasons for giving such notice and making
such inspection.

18. As to taking copies of documents in possession of another
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party, or extracts therefrom, under Rules of Court or any special Copies of
order, the party entitled to take the copy or.extract is to pay the documents in
solicitor of the party producing the document for such copy or possession of
extract as he may, by writing, require, at the rate of fourpence another
per folio; and if the solicitor of the party producing the docu- party.
ment refuses or neglects to supply the same, the solicitor requir-

ing the copy or extract is to be at liberty to make it, and the
solicitor for the party producing is not to be entitled to any fee

in respect thereof.

[19 relates to Chancery Division.]
20. The Court or judge may, at the hearing of any cause or Disallowance

matter, or upon any application or procedure in any cause or of costs OV
matter in court or at chambers, and whether the same is objected unnecessary
to or not, direct the costs of any pleading, affidavit, evidence, proceediii"-. t

notice to produce, admit or cross examine witnesses, account,
statement, procuring discovery by interrogatories or order, applica-
tions for time, bills of costs, service of notice of motion or sum-
mons, or other proceedings, or any part thereof, which is im-

proper, vexatious, unnecessary, or contains vexatious or unneces-

sary matter, or is of unnecessary length, or caused by miscon-
duct or negligence, to be disollowed. or may direct the taxing
officer to look into the same and to disallow the costs thereof, or

of such part thereof as he shall find to be improper, unnecessary,
vexations, or to contain unnecessary matter, or to be of unneces-

sary length; and in such case the party whose costs are so dis-

allowed shall pay the costs occasioned to the other parties by
such unnecessary proceeding, matter or length, or caused by mis-
conduct or negligence; and in such case the party whose costs

are so disallowed shall pay the costs -^ occasioned there- [^- 6<)D]

by to the other parties: and in any case where such question
shall not have been raised before and dealt with by the Court or

judge, it shall be the duty of the taxing officer to look into the
same (and, as to evidence, although the same may be entered us

read in any decree or order) for the purpose aforesaid, and there-

upon the same consequences shall ensue as if he had been spe-

cially directed to do so; and in the Queen's Bench Division the
Master shall make such order as may be required to eflect the

object of this regulation.
21: In any case in which, under the last preceding regulation, cet_ ff Of

or any other rule of Court, or by the order or direction of a
cos^g

Court or judge, or otherwise, a party entitled to receive costs is

liable to pay costs to any other party, the taxing officer may tax

the costs such party is so liable to pay, and may adjust the same

by way of deduction or set-off, or may, if he shall think fit, delay
the allowance of the costs such party is entitled to receive until

he has paid or tendered the costs he is liable to pay ;
or such

officer may allow or certify the costs to be paid, and direct pay-
ment thereof, and the same may be recovered by the party en-

titled thereto in the same manner as costs ordered to be paid
may be recovered.

[22 relates to Chancery Division.]
23. Where any party appears upon any application or proceed- Unnecessary

ing in court or a chambers, in which he is not interested, or
Appearance

upon which, according to the practice of the Court, he ought not
.,(, ohumbcrs

to attend, he is not to be allowed any costs of such appearance
unless the Court or judge shall expressly direct such costs to be
allowed.

24. The costs of applications to extend the time for taking any Costs of

proceedings shall be in the discretion of the taxing officer, unless
Application

the Court or judge shall have specially directed how the costs
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are to be paid or borne. The taxing officer shall not allow the
costs of more than one extension of time, unless he is satisfied

that such extension was necessary, and could not with due dili-

gence have been avoided. The costs of a summons to extend
time shall not be allowed in cases to which rule 8 of Order LXIV.

applies, unless the party taking out such summons has pre-
viously applied to the opposite party to consent, and he has not

given a consent to a sufficient extension of time, or the taxing
officer shall consider there was a good reason iornot making such

application ;
and in case the taxing officer shall not allow the

costs of such summons and shall consider that the party apply-
ing ought to pay the costs of any other party occasioned thereby,
he may direct such payment or deal with such costs in the man-
ner provided by Regulation 21.

25. The taxing officers of the Supreme Coiirt, or of any divi-

sion thereof, shall, for the purpose of any proceeding before

them, have power and authority to administer oaths, and shall,

[ -^ 610 ] in relation to the -fa taxation of costs, perform all such
duties as have heretofore been, or are by general orders directed
to performed by any of the masters, taxing masters, registrars,
or other officers of any of the courts whose jurisdiction is by the
Act transferred to the High Court of Justice or Court of Appeal,
and shall, in respect thereof, have such powers and authorities

as previous to the commencement of the Act were vested in any
of such officers, including examining witnesses, directing produc-
tion of books, papers, and documents, making separate certifi-

cates or allocaturs, requiring any party to be represented by a

separate solicitor, and to direct and adopt all such other pro-

ceedings as could be directed and adopted by any such officer on
references for the taxation of costs, and taking accounts of what
is due in respect of such costs, and such other accounts connect-
ed therewith as may be directed by the Court or a judge.

[26 and 27 relate to peculiar cases.]
28. When any party entitled to costs refuses or neglects to

bring in his costs for taxation, or to procure the same to be taxed,
and thereby prejudices any other party, the taxing officer shall

be at liberty to certify the costs of the other parties, and certify
such refusal or neglect, or may allow such party refusing or

neglecting a nominal or other sum for such costs, so as to prevent
any other party being prejudiced by such refusal or neglect.

29. As to costs to be paid or borne by another party, no costs

are to be allowed which do not appear to the taxing officer to

have been necessary or proper for the attainment of justice or

defending the rights of the party, or which appear to the taxing
officer to have been incurred through over-caution, negligence,
or mistake, or merely at the desire of the party.

30. As to any work and labour properly performed and not
herein provided for, and in respect of which fees have heretofore

been allowed, the same or similar fees are to be allowed fur such
work and labour as have heretofore been allowed.

31. Where the plaintiff is directed to pay to the defendant
the costs of the cause, the costs occasioned to a defendant by any
amendment of the plaintiff's pleadings shall be deemed to be

part of such defendant's costs in the cause (except as to any
amendment which shall appear to have been rendered necessary

by the default of such' defendant); but there shall be deducted
from such costs any sum which may have been paid by the plain-
tiff according to the course of the Court at the time of any
amendment.

32. Where upon taxation a plaintiff who has obtained a judg-
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ment with costs is not allowed the costs of any amendment of costs where
his pleadings on the ground of the same having been unneces-

plaintift's
sury, the defendant's costs occasioned by such amendment shall amendment
be taxed, and the amount -^ thereof deducted from [ -fa Gil ] disallowed,
the costs to be paid by the defendant to the plaintiff.

33. AVhere an action or petition is dismissed with costs, or a Taxation
motion is refused with costs, or any costs are by any general or where action
special order directed to be paid, the taxing officer may tax such &c ^}s.

costs without any order referring the same lor taxation, unless missed with
the Court or a judge upon the application of the party alleging costs
himself to be aggrieved prohibits the taxation of such costs.

34. Where it is directed that costs shall be taxed in case the Proceeding
parties differ about the same, the party claiming the costs shall where costs

bring the bill of costs into the office of the proper taxing officer, directed to be
and give notice of his having so done to the other party, and at taxed in case
any time within eight days after such notice such other party partics differ,
shall have liberty to inspect the same without fee, if he thinks

fit. And at or before the expiration of the eight days, or such
further time as the taxing officer shall in his discretion allow,
such other party shall either agree to pay the costs or signify his

dissent therefrom, and shall thereupon be at liberty to tender a
sum of money for the costs; but where he makes no such tender,
or where the party claiming the costs refuses to accept the sum
so tendered, the taxing officer shall proceed to tax the costs; and
where the taxed costs shall not exceed the sum tendered, the

costs of the taxation shall be borne by the party claiming the
costs.

35. Where any costs are by any judgment or order directed to Total amount
be taxed and to be paid out. of any money or fund in court, the to be stated

taxing officer in his certificate of taxation shall state the total where costs
amount of all such costs as taxed without any direction for that to be paid out

purpose in such judgment or order. of funds in

36. The allowances in respect of fees to the Conveyancing court.

Counsel of the Court, and to any accountants, merchants, en- Allowances
gineers, actuaries, and other scientific persons to whom Miy for scientific
question is referred, shall be regulated by the taxing officers, AV itncsses
subject to appeal to the Court or judge, whose decision shall be ^ (

.

final.

37. The rules, orders, and practice of any Court whose juris- \ppiication
diction is transferred to the High Court of Justice or Court <>f Of former
Appeal, relating to costs, and the allowance of the fees of solici- ru ies orders
tors and attomeys, and the taxation of costs, existing prior to amj ,)ractice
the commencement of the principal Act, shall, in so far as they
are not inconsistent with the Principal Act and these Rules, re-

main in force and be applicable to costs of the same or analogous

proceedings, and to the allowance of the fees of solicitors of the

Supreme Court and the taxation of costs in the High Court of

Justice and Court of Appeal.
38. As to all fees or allowances which are discretionary, the

r)i*crPtion of
same are, unless otherwise provided, to be allowed :it the discrc-

t
. lx j,

tion of the taxing officer, who, in the exercise of such discretion,
'

is to take into -^ consideration the other fees and al- [-^612 ]

lowances to the solicitor and counsel, if any, in respect of the

work to which any such allowance applies, the nature and im-

portance of the cause or mutter, the amount involved, the interest

of the parties, the fund or persons to bear the costs, the general
conduct and costs of the proceedings, and all other circumstance's:

and where a party is entitled to sign judgment for his costs, the

taxing officer, in taxing the costs, may allow a fixed sum for the

costs of the judgment.



602 APPENDIX.

Objection to

taxation.

Review of

taxation by
taxing
officer.

Review of
taxation by
judge.

Evidence
thereon.

Retainer.

Allowances
of counsel's

fees for

settling c.

One counsel
in county
court cases.

Allowance of

two junior
counsel.

Refresher.

39. Any party who may be dissatisfied with the allowance or

disallowance by the taxing officer, in any bill of costs taxed by
him, of the whole or any part of any item or items, may, at any
time before the certificate or allocatur is signed, deliver to the
other party interested therein, and carry in before the taxing
officer, an objection in writing to such allowance or disallowance,
specifying therein by a list, in a short and concise form, the item
or items, or parts or part thereof, objected to, and may thereupon
apply to the taxing officer to review the taxation in respect of the
same.

40. Upon such application the taxing officer shall reconsider
and review his taxation upon such objections, and he may, if he
shall think fit, receive further evidence in respect thereof, and, if

sr> required by either party, he shall state either in his certificate

of taxation or allocatur. or by reference to such objection, the

grounds and reasons of his decision thereon, and any special facts

or circumstances relating thereto.

41. Any party who may be dissatisfied with the certificate or

allocatur of the taxing officer, as to any item or part of an item
which may have been objected to as aforesaid, may, within four-

teen days from the date of the certificate or allocatur, or such
other time as the Court or judge, or taxing officer, at the time he

signs his certificate or allocatur, apply to a judge at chambers
for an order to review the taxation as to the same item or part of
an item, and the judge may thereupon make such order as to the

judge may seem just; but the certificate or allocatur of the tax-

ing officer shall be final and conclusive as to all matters which
shall not have been objected to in manner aforesaid.

[See Sparrow v. Hill (L. R. 7 Q. B. D. 362).]

42. Such application shall be heard and determined by the

judge upon the evidence which shall have been brought in be-

fore the taxing officer, and no further evidence shall be re-

ceived upon the hearing thereof, unless the judge shall otherwise
direct.

[43 refer.* to District Registries."]

44. No retaining fee to counsel shall be allowed on taxation
between party and party.

45. Fees for conferences are not to be allowed in any cause or

[ ~fa 613 ] -jf matter in addition to the solicitor's and counsel's

fees for drawing and settling, or perusing and pleadings, affi-

davits, deeds, or other proceedings or abstracts of title, or for

advising thereon, unless it shall appear to the taxing officer for

some special reason that a conference was necessary or proper.
46. In any case in which under'Rule 12 of this Order the scale

of costs in county courts is applicable, the costs of briefing more
than one counsel shall not be allowed, unless -the taxing officer

shall, for special reasons, be of opinion that briefing more than
one counsel was proper.

47. Where the costs of retaining two counsel may properly be

allowed, such allowance may be made although both such coun-
sel may have been selected from the outer bar.

48. As to refresher fees, when any cause or matter is to be
tried or heard upon vied voce evidence in open court, if the trial

shall extend over more than one day, and shall occupy either on
the first day only, or partly on the first and partly on a subse-

quent day or days, more than five hours, without being con-

cluded, the taxing officer may allow, for every clear day subse-

quent to that on which the five hours shall have expired, the fol-

lowing fees:
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To the leading counsel . . from 5 to 10 guineas.
To the second, if three counsel .

" 3 to 7 "

To the third, if three counsel, or

the second, if only two . .

" 3 to 5 "

The like allowances may be made where the evidence in chief

is not taken vim voce, if the trial on hearing shall be substantially
prolonged beyond such period of five hours, to be so computed as

aforesaid, by the cross-examination of witnesses whose affidavits

or depositions have been used.

49. Where a cause or matter shall not be brought on for trial Premature
or hearing, the costs of and consequent on the preparation and delivery of

delivery of briefs shall not be allowed if the taxing officer shall briefs.

be of opinion that such costs were prematurely incurred.

50. Where a cause or matter which stands for trial is called on Where
to be tried, but cannot be decided by reason of a want of parties cause struck
or other defect on the part of the plaintiff, and is therefore struck out.
out of the paper, and the same cause is again set down, the de-

fendant shall be allowed the taxed costs occasioned by the first

setting down, although he does not obtain the costs of the cause
or matter.

51. The following fees are to be allowed to counsel's clerks: Fees to
s. d. counsel's

Upon a fee under 5 guineas .026 clerks.
5 guineas and under 10 guineas .050
10 guineas and under 20 guineas . 10

^20 guineas and under 30 guineas . 15 [-^-614]
30 guineas and under 50 guineas .100
30 guineas and upwards percent. 2 10

On consultations, senior's clerk .050
On consultations, junior's clerk .026
On conferences . . . .050

On retainers (where allowed):
General retainer . . . . 10 6

Common retainer . . . .026
52. No fee to counsel shall be allowed on taxation unless Voucher of

vouched by his signature. counsel's fees

53. In cases in which an original affidavit can be used, and to necessary,
which Order xxxviil., Rule 15, applies, it shall not be neces- Office copies
sary to take an office copy. of affidavits

54. It shall not be necessary to take an office copy of an affi- when un-
davit of discovery of documents, and the copy delivered by the necessary,
party filing it may be used as against such party.

55. Where, in proceedings before the taxing officer, any party gojjcjtor
is guilty of neglect or delay, or puts any other party to any nn-

persona iiy fo
necessary or improper expense relative to such proceedings, the * '

costs Of
taxing officer may direct such party or his solicitor to pay such costs

Jjeeriect or
as he may think proper, or deal with them under Regulation 21.

j niproper
56. Where in any cause or matter any bill of costs is directed

oon(^uc^
to be taxed for the purpose of being paid or raised out of any _ .

fund or property, the taxing officer may, if he shall consider kuper

there is a reasonable ground for so doing, require the solicitor to'"

deliver or send to his clients, or any of them, free of charge, a t>ertam cases,

copy of such bill, or any part thereof, previously to such officer

completing the taxation thereof, accompanied by any statement
such officer may direct, and by a letter informing such client

that the bill of costs has been referred to the taxing officer, giv-

ing his name and address for taxation, and will be proceeded
with at the time the officer shall have appointed for tin's pur-

pose, and such officer may suspend taxation for such time as he

may consider reasonable.
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Extension of ^ The taxing officer shall have power to limit or extend the

time for time f r anJ proceeding before him, and where, by any general

taxation. order, or any order of the Court or a judge, a time is appointed
for any proceeding before or by a taxing officer, unless the Court
or judge shall otherwise direct, such officer shall have power
from time to time to extend the time appointed upon such terms

(if any) as the justice of the case may require, and although the

application for the same is not made until after the expiration of

[^ 615] the time appointed, it shall not -^ be necessary to make
a certificate or order for this purpose, unless required for any
special purpose.

Indorsement ^8. Every bill of costs which shall be left for taxation shall be

of bill of endorsed with the name and address of the solicitor by whom it

costs. ig so ^e^i and a^so the name and address of the solicitor, if any,
for whom he is agent, including any solicitor who is entitled or

intended to participate in the costs to be so taxed.

TABLE OF COURT FEES TO BE TAKEN IN
THE CROWN OFFICE DEPARTMENT.

WRITS AND SUMMONSES.

1. On sealing a writ of mandainup
2. On sealing a writ of subpcena for witnesses, not

exceeding three persons
3. On sealing every other writ

4. On sealing or issuing an originating summons,
under the Act 6 & 7 Viet. c. 73, for the taxa-

tion of a solicitor's bill of costs within twelve
months after delivery, or delivery of a bill of
costs by a solicitor, including the order to be
made thereon

5. On sealing any other originating summons . .

6. On amending the same
7. On sealing or issuing a summons for directions

under Order XXX
8. On sealing or issuing any other summons . . .

APPEARANCES AND PLEAS.

9. On entering an appearance, for each person . .

10. On entering a plea for each person

COPIES.

11. On a copy o a written disposition of a witness to

enable a party to print same, for each folio .

12. On examining a written or printed copy and

marking or sealing same as an office copy, for

each folio

13. On making a copy and marking same as an office

copy, for each folio

s. rf.

10
10
5

10
3

020050

004

002
006

/The actual

\ cost.

s. d.

15. On a copy of a plan, map, section, f The actual

drawing,photograph,ordiagram \ cost.

14. On a copy in a foreign language

[*616]
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ATTENDANCES.

16. On an application, with or without a subprena,
for any officer to attend as a witness, or to pro-
duce any record or document to be given in
evidence (in addition to the reasonable ex-

penses of the officer), for each day or part of a

day he shall necessarily be absent from his
office 100
The officer may require a deposit of stamps

on account of any further fees, and a deposit
of money on account of any further expenses,
which may probably become payable beyond
the amount paid for fees and expenses on the

application, and the officer or his clerk taking
such deposit shall thereupon make a memo-
randum thereof on the application.
The officer may also require an undertaking

in writing to pay any further fees and ex-

penses which may become payable beyond the
amounts so paid and deposited.

OATHS, &C.

17 On taking an affidavit or an affirmation or attes-

tation upon honour in lieu of an affidavit or a

declaration, for each person making same . . 016
18. And in addition thereto, for each exhibit therein

referred to and required to be marked ... 010

FILING.

19. On filing a special case 100
20. If on appeal from an inferior court 10
21. On filing an affidavit, writ of execution with re-

turn, recognizances, and every other proceed-
ing or document required to be filed .... 026

CERTIFICATES.

22. On a certificate of appearance, or of a pleading,
affidavit, or proceeding having been entered,

filed, or taken, or of the negative thereof, un-
less otherwise provided 026

23. Or if a certificate, of proceedings pursuant to 050
Order LXI., Rule 24.

^ SEARCHES AND INSPECTIONS. [ if 617 ]

s. d.

24. On an application to search for an an appearance
and inspecting same 010

25. On an application to search an index and inspect
a pleading, judgment, order, or other record,
unless otherwise expressly provided for by any
Act of Parliament, for each hour or part of an
hour occupied 026

26. Not exceeding one day 10
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HEARING.

27. On entering or setting down, or re-entering or

re-setting down, an appeal to the Court of Ap-
peal, or a cause, matter, or proceeding re-

quired to be entered in the Crown Paper, but
aot any interlocutory motion or application
arising out of any cause, matter, or proceed ing
in respect of which such fee shall have been

previously paid by the party entering ... 200
28. If an appeal from an inferior court to the High

Court 100
JUDGMENTS AND ORDERS.

On drawing up and entering Judgments and
Orders:

29. If an order made in Court ordering a judgment
to be entered, or an order in the nature of a

judgment, or on the hearing of a special case,
unless otherwise directed 100

30. If on an appeal from an inferior court .... 10 1
31. If on any application to the Court of Appeal . 100
32. If an Order of Course, under the Act 6 & 7 Viet.

c. 73, to tax a solicitor's bill of costs within
12 months after delivery, or for delivery of a
bill of costs by a solicitor where fee No. 4 (on
the summons) is not applicable 10

33. If an Order of Course or any other Order ... 050
34. On signing a note or memorandum of an Order

pursuant to Order LII., Rule 14, when re-

quired for production, where no Order is

drawn up 030
ON PROCEEDINGS BEFORE A MASTER.

35. On every reference, investigation, or inquiry, in-

cluding examination of witnesses, if any, for

every hour or part of an hour the officer is oc-

cupied 10

[ *Jr 618 ] + TAXATION OF COSTS.

s. d.

36. On taxing a bill of costs, where the amount al-

lowed does not exceed 4 020
37. Where the amount exceeds 4, for every pound

allowed or a fraction thereof 010
These fees, unless otherwise provided, shall

be taken on signing the certificate, or on the
allowance of the bill of costs as taxed; but
the fees shall be due and payable, if no cer-

tificate or allocator is required, on the
amount of the bill as taxed, or on theamount
of such part thereof at> may be taxed, and
the solicitor or party suing in person shall

in such case cause the proper stamps (the
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amount thereof to be fixed by the officer)
to be impressed on or affixed to the bill of
costs.

The taxing officer may require a deposit
of stamps on account of fees before taxa-

tion, not exceeding the fees on the full

amount of the costs as submitted for taxa-

tion, and the officer or his clerk on taking
such deposit shall make a memorandum
thereof on the bill of costs.

MISCELLANEOUS.

38. On an allowance of a table of fees 100
39. On a fiat of a judge 050
40. On taking a recognizance or bail 10
41. On a commitment 050
42. On signing an information 10
43. On nominating and reducing a jury pursuant to

the County Juries Act, 1825, and the Juries

Act, 1870 100
s

We concur in respect of the above fees,

(Signed) CHARLES DALRYMPLE,
W. H. WALROND,

Two of the Commissioners of Her Majesty's Treasury.
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[*619] *APPENDIX N".

TO THE SUPREME COURT RULES AND ORDERS, 1883.

COSTS.

Higher S?ale. Lower Scale.

Writ of mandamus
Or per folio

Writ of subprpnn ad testificandum or duces tecum . . . .

And if more than four folios, for each folio beyond four

Writ or writs ofsubpaetia ad testificandum for any number
of persons not exceeding three, and the same for every
additional number not exceeding three

Writ of distringas, pursuant to statute 5 Viet. c. 5. . .

Writ of execution, or other writ to enforce any judg-
ment or order

And if more than four folios, for each folio beyond four

Procuring a writ of execution or notice to the sheriff,
marked with a seal of renewal

Notice thereof to serve on sheriff

Any writ not included in the above
These fees include all indorsements and copies, or

prsecipes, for the officer sealing them, and attendances
to issue or seal, except where otherwise provided, but
not the Court fees.

Summonses to attend Judges' Chambers
Or if special, at taxing officer's discretion, not exceeding
Copy for the judge, when required
Or per folio

s. d.110
014
068014

068
13 4

10
014
068050

10

068
111
020004

SERVICES AND NOTICES.

Service or filing inlieu of service, ofany writ, summons,
warrant, interrogatories, petition, order, or notice on a

party who has not entered an appearance, and if not
authorized to be served by post j

If served at a distance of'more than two miles from the
nearest place of business, or office of the solicitor

serving the same, for each mile beyond such two miles
therefrom

I
1

Where, in consequence of the distance ofthe party to be

served, it is proper to effect such service through an

agent (other than the London agent), for corrrespon-
dence in addition 070

Where more than one attendance is necessary to effect

service, or to ground an application for substituted

s. d.

10
014068014

068
13 4

7
1

6

4070

030
13 4020
004

050

010

070
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Higher Scale. Lower Scale.

~j{ service, such further allowance may be made [ -^ 620]
as the taxing officer shall think fit.

For service out of the jurisdiction such allowance is to

be made as the taxing officer shall think fit.

Service where an appearance has been entered on the

solicitor or party
Or if authorized to be served by post
Where any writ, order, and notice, or any two of them,

have to be served together, one fee only for service is

to be allowed.
In addition to the above fees, the following allowances

are to be made :

As to writs, if exceeding two folios, for copy for service

per folio beyond such two
As to summons to attend at the Judge's Chambers, for

each copy to serve

Or per folio

For preparing notice to produce on the trial or hearing of
an action, or notice to admit .

If special or necessarily long, such allowance as the tax-

ing officer shall think proper, not exceeding per folio

And for each copy, such allowance as the taxing officer

shall think proper, not exceeding per folio

For preparing notice of motion
Or per folio

Copy for service

Or per folio

Or if special, and necessarily exceeding three folios, for

preparing same, for each folio beyond three ....
And for each copy for service per folio beyond such three

Copies for service of interrogatories and petitions, and of

orders with necessary notices (if any) to accompany,
per folio

Except as otherwise provided, the allowances forservices

include copies for service.

Where notice of filing affidavits is required, only one
notice is to be allowed for a set of affidavits filed, or

which ought to be filed together.
Where any appointment is or ought to be adjourned,

service of a notice of the adjournment, or next appoint-

ment, is not to be allowed.

APPEARANCES.

Entering any appearance
If entered ait one time, for more than one person, for

every defendant beyond the first

INSTRUCTIONS.

To sue or defend
For statement of claim or special case

For indorsement of writ of summons Avhen no further

statement of claim .

s. d.

026016

004
020004
076
010
004
050

1010
004
010
004

004

o <; 8

020

13

d. s.

026016

004
010
004

r>

008
004030010010
004
010

4

004

1 1

fi 8

010

6
o 13

13

39 INFORMATION.
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Higher Scale. Lower Scale.

8. d.

if 621] if For defence or further defence 13 4
For reply when defendant sets up a counterclaim . . 110
For reply or further reply in any other case with or

without joinder of issue 13 4

For confession of defence 13 4

For joinder of issue without other matter 13 4
For special petition, any other pleading (not being a

summons), and interrogatories for examination of a

party or witness 13 4
To amend any pleading 13 4
For affidavit in answer to interrogatories, and other

special affidavits 06
To appeal against order of Court or judge and to appear

thereon 110
To add parties by order of Court or judge 13 4
For counsel to advise on evidence when the evidence in

chief is to be taken orally 06
Or not to exceed 1 1

For counsel to make any application to a Court or judge
where no other brief 10

For brief on motion for special injunction 110
For brief on hearing or trial of action upon notice of

trial or notice for judgment given, whether such trial

be before a judge, with or without a jury, or before

an official or special referee, or on trial of an issue of

fact before a judge, commissioner, or referee, or on
assessment of damages 220

For such brief, and for brief on the hearing of an ap-

peal when witnesses are to be examined or cross-ex-

amined, such fee may be allowed as the taxing officer

shall think fit, having regard to all the circumstances
of the case, and to other allowances, if any, for at-

tendances on witnesses and procuring evidence.

The fees for instructions for brief are to apply to a

hearing on further consideration in court only whore
an order for accounts and inquiries was made with-
out such hearing or trial, as above mentioned.

DRAWING PLEADINGS AND OTHER DOCUMENTS.

Statement of claim
Or per folio

Defence
Or per folio

Counterclaim
Or per folio

Reply, with or without joinder of issue, confession of

defence, joinder of issue without other matter, and

any other pleading (not being a petition or summons)
and amendments of any pleading . .

Or per folio

Particulars, breaches, and objections, when required
and one copy to deliver

Or such amount as the taxing officer shall think fit, not

exceeding per folio

110
1

10

1

1 1

1

10

010
068

1
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Jr ATTENDANCES. [-^ 624]

To deliver, or file in lieu of delivery, any pleading (not

being a petition or summons) and a special case . .

To inspect, or produce for inspection, documents pur-
suant to a notice to admit

Or per hour
To examine and sign admissions
To inspect, or produce for inspection, documents referred

to in any pleading, notice in lieu of pleading, or affi-

davit, pursuant to notice under Order xxxi, rule 14
Or per hour
To obtain or give any necessary or proper consent . . .

To obtain an appointment to examine witnesses . . .

On examination of witnesses before any examiner, com-

missioner, officer, or other person
Or according to circumstances, not to exceed .....
Or if without counsel, not to exceed
On deponents being sworn, or by a solicitor or his clerk

to be sworn, to an affidavit in answer to interrogato-
ries or other special affidavit

On a summons at Judges' Chambers
Or according to circumstances not to exceed
On counsel with brief or other papers

If counsel's fee one guinea
If more and under five guineas
If five guineas and under 20 guineas
If 20 guineas
If 40 guineas or more

On consultation or conference with counsel
To enter or set down action, special case, or appeal, for

hearing or trial

Incourton motion of course and on counsel and for order
To present petition for order of course and for order .

In court on every special motion, each day
On same when heard each day
Or according to circumstances, not to exceed
On special case, or special petition, or application ad-

journed from the Judges' Chambers, when in the

special paper for the day, or likely to be heard . . .

On same when heard .

Or according to circumstances, not to exceed
On hearing or trial of any cause, or matter, or issue of

fact, in London or Middlesex, or the town where the
solicitor resides or carries on business, whether before

a judge with or without a jury, or commissioner, or

referee, or on assessment of damages when in the

paper
When heard or tried

Or according to circumstances not to exceed .....
When not in .London or Middlesex, nor in the town
where the solicitor resides or carries on business, for

each day (except Sundays) he is necessarily absent .

And expenses (besides actual reasonable travelling ex-

penses) each day, including Sundays
Or if the solicitor has to attend on more than one trial

or assessment at the time and place, in each case . .

Higher Scale.

S. d.

068
13 4068
13 4

068
6 8068068

13 4220330

068068110
068068

13 4

110
220

13 4

068
13 4

13 4

13 4

o i:; 4

220

10
1 1220

10
1 1

330

330
110
1 11 6

Lower Scale.

o :; -1

068
068068

068068068068
13 4220

3 3

034068068
13 4

13 4

068
10
10068
13 4

2 2

068
13 4230

10
13 4

3 2

330
110
110



614 APPENDIX.



(615)

APPEAL TO HOUSE OF LORDS. [* 626 ]

APPELLATE JURISDICTION ACT, 1876.

Form of Appeal, method of Procedure, and Standing Orders

applicable to all Appeals presented to the House of Lords on and
after the 1st day of November, 1876.

To the Right Honourable the House of Lords. Form of Ap-
The humble petition and appeal of A. (set forth the address peal (Stand-

of the appellant) . ing Order
Your petitioner humbly prays that the matter of the order (or No. 1).

orders, or judgment, or interlocutor) set forth in the schedule x te . The
hereto (or, so far as therein stated to be appealed against) may Schedule
be reviewed before Her Majesty the Queen, in her Court of Par- nmst set out
liameut, and that the said order (or, so far as aforesaid) may be the Title of
reversed, varied, or altered, or that the petitioner may havesuch an(] partj t >.s

other relief (if specific relief be desired it can be so stated in the to the cause
prayer) in the premises as to her Majesty the Queen, in her Court or matter:
of Parliament, may seem meet; and that (here name the respond- an(j ^jie

ents) mentioned in the schedule to the appeal may be ordered to
ci ecrces

lodge such printed cases as they may be advised, and the cir-
orders, iudg-

cumstances of the cause may require, in answer to this appeal; ment Or
and that service of such order on the solicitors in the cause of interlocutors
the said respondents may be deemed good service.

appealed
To be signed by two counsel, (a) against, and

(Here insert schedule).
where the

appeal is

FORM OF SCHEDULE. not against

"From Her Majesty's Court of Appeal (England).

"In a certain cause (or matter) wherein A. was plaintiff and part :ipjM
.a ] t .,i

B. was defendant. (The names of all parties to the appeal. a ,rajnst must
whether original plaintiffs or defendants in the cause or addid be defined.
by subsequent orders must be here set forth).

" The.order of (state Court and date of order) appealed from is
' ' "u

"'r

in the words following, viz. (set forth, in italics throughout, the
l

''.'

whole of the order appealed from (b) ) (or, when the order in appealed \ *

from in part only), if The order of (state < 'onrt and date [+ (J27 ]
U

of order) referred to in the above prayer is in the words follow-

in-:, the portion complained of being printed in italics ix</ forth

order, the portion complained of IK in;/ punted in italic*, the portion
not complained of being printed in Roman type).

1 '

(a) In the event of the autograph signatures not being sub-

scribed to the parchment appeal, the draft containing them must
be shown to the clerks of the Judicial Department at the time of

lodging the appeal.

(b) Where several Orders are appealed from, each Order must
be headed with a statement of the Court and the date of the Or-

der.



Standing
Order No. II.

(Certificate of

Counsel.)
Certificate of

notice to re-

spondents to

be written on
the last page
of the parch-
ment appeal.

We humbly conceive this to be a proper case to be heard before

your Lordships by way cf appeal.
To be xiyned by hen counsel, (a)

I
,
clerk to Messrs.

,
of

,
solicitors for the ap-

pellants within named, hereby certify that on the day of

I served Messrs.
,
of , solicitors for , the

within-named respondents, with a correct copy of the foregoing

appeal, and with a notke that on the day of
,
or as

soon after as conveniently may be, the petition of appeal would
be presented to the House of Lords on behalf of the appellant.

DIRECTIONS TOR AGENTS.

N. B. All documents must be lodged in ihe Parliament Office be-

fore three o'clock OH ihe day of presentation.

Presentation
the appeal.

Order of

Service, see

Standing
Order No.
III.

Security for

Costs. see

Standing
Order No.

IV.. and also

Standing
Order No.

VII., with

regard to

expiry of

time during
recess.

Method of Procedure.

1. The appeal must be printed on parchment (quarto size}.

2. Two clear day's notice of the intention to present the ap-

peal, together with a correct copy of the appeal, (b) must be
served on the respondents or their solictors prior to presentation,
and a certificate of such service entered on the appeal as above.

3. The appeal, together with four printed paper copies, may
then be lodged in the Parliament Office; (c) and if the House be
then sitting, or if not, on the next ensuing meeting of the House,
the appeal will be presented to the House, and an order made
requiring the respondents to lodge cases in answer to the appeal.
This order will be issued (d) to the appellants' agent for service

on the respondents or their solicitors, and the same, together with
an affidavit (e) of due service entered thereon, must be returned

[-^- 628] to the Parliament Office within the -^- period granted to

the appellant for lodging his printed cases under Standing Order
No. V.

4. The several periods limited by the Standing Orders take

effect from the date of the pi-cm-ntation of the appeal to the House,
which is the date at the head of the order of service.

5. Security tor costs is given by recognizance to the amount of

500, and a bond for 200. In lieu of the bond, payment must
be made of 200 into the Fee Fund of the House of Lords with-

in one week after the presentation of the appeal to the House.

(All drafts and cheques to be made payable to "House of Lords

(a) See note (a) on p. 626.

(b) It will be found convenient that the appellants' agent
should supply the other side with at least five additional printed

copies of the appeal.

(c) See also paragraph 9.

(d) In Scotch Appeals, when the "Order of Service" is desired

on the day of presentation for the purpose of staying execution

below, the 'appeal must be lodged in the Parliament office not

later than one o'clock on the day of presentation, accompanied by
a letter from the agent stating that the '"Order" is required for

the purpose of staying execution.

(e ) Affidavit to be sworn before a commissioner duly appointed
to administer oaths in England or Ireland or a justice of the

peace in Scotland.
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Fee Fund," and to be crossed "Bank ot England, Western

Branch.")
6. The recognizance must be entered into by each appellant, Recogniz-

\vhere there are more than one. (It is usual to issue the recog- ance.
nizance for execution by the appellant at the time of the issue of

the bond. )
In the event of a substitute being proposed, the name

of such substitute, together with a certificate of sufficiency by
the solicitor or agent of the appellants, must be lodged in the
Parliament Office within one week after the presentation of the

appeal to the House; two clear days' notice of the name so pro-

posed, together with a copy of the certificate, having been previ-

ously given to the solicitor or agent of the respondents. For
form of certificate, see Appendix A. (a)

7. The bond must be entered into by two sufficient sureties to

the satisfaction of the clerk of the parliaments. The names of

the proposed sureties, together with a certificate of sufficiency

by the solicitor or agent of the appellants, must be lodged in the

Parliament Office within one week after the presentation of the

appeal to the House; two clear days' notice of the names so pro-

posed, together with a copy of the certificate, having been pre-

viously given to the solicitor or agent of the respondents. For
form of certificate, see Appendix A. (a)

8. It is the duty of the solicitor or agent of the appellants, on Information

giving the respondent's solicitor or agent notice of the names ;|S 1,,

proposed as sureties or substitute, to furnish him with such in-
sufficiency of

formation as will enable him to ascertain the sufficiency of the sureties, &c.

proposed sureties or substitute. to be given to

9. Whenever possible, it will be found convenient to lodge the respondent's
above certificates,&c., relating to the recognizance and bondat the agent,
time of lodging the appeal. When this cannot be done, the

appellant's agent should be prepared to state whether the

recognizance is to be entered into by the appellant in person
or by substitute, and whether a bond will be executed or the

200 deposited.
10. At the termination of one week from the lodgment of the Execution of

above certificates, ihe bond and recognizance are issued to the so- rrcogni/ance
licitor or agent of the appellants for execution before a commis- ami bond,
sioner ^appointed to administer oaths in the Supreme [-jj^ o'29]

Court in Judicature in England or in Ireland, or before a justice
of the peace of Scotland.

11. The bond and the recognizance (whether entered into by Return of
the appellants or by a substitute) muxt be returned to the Parlia- rt>cogni-
ment Office within one week from the date of the issue thereof zanee and
to the solicitor or agent of the appellants. bond.

12. If objection be taken by the respondent to the sureties or
()|,j,, (

.

( jon of
substitute proposed by the appellant, the respondent's agent sur

'

et jes or
must address .a letter to the Clerk of the Parliaments setting su i, s) j tut( .

forth the nat ore of the objection. This letter must be lodged in

the Parliament Office within one week from the lodgment of the

certificates of sufficiency in the Parliament Office.

13. In the event of the clerk of the parliaments requiring a
Justification

justification of the sureties, the appellants' agent must within m . M1I.,. t

'

it
,s

-

one week from the date of an official notice to him to that effect.
su i,st j tutt ,

lodge in the Parliament Office an affidavit or affidavits by the

proposed sureties setting forth specifically the nature of I he

property in consideration of which they claim to be accepted as

sureties in respect of the bond, and also declaring that the pn>r

(a) Forms to be filled up can be obtained on application to the

Judicial Department.
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Appearance
oil behalf of

respondents.

Incidental

petitions.

Duplicate
required
where assent
is not given.

Appeal com-
mittee.

Counsel not
heard.
Affidavits.

Printed cases

and appendix
and "setting
down" cause
for hearing,
see Standing
Order Xo. V. :

and also

Standing
Order No.
VII.

perty in question is unincumbered. A copy of the affidavit or

affidavits must be served on the agent of the respondents before

lodging the same in the Parliament Office. If the respondents
desire to file counter affidavits, the same should be lodged with
as little delay as possible, copies having been served on the agent
of the appellants.

14. If on persuing and considering these affidavits, the clerk

of the parliaments deems the proposed surities not satisfactory,
the appellant is required to pay into the Fee Fund of the House
the sum of 200 as security for the costs of the appeal within
four weeks from the date of an official notice by the clerk of the

parliaments intimating his dissatisfaction with the proposed
sureties. In default of such payment within the period afore-

said the appeal will stand dismissed.

1 5. The like practice is to be observed with regard to the sub-
stitute for the recognizance, Avith this exception, that in the
event of the substitute being deemed by the clerk of the parlia-
ments not satisfactory, the appellant or appellants are required
to enter personally into the usual recognizance.

16. The solicitors of those respondents who propose lodging
printed cases in answer to the appeal should attend at the Par-
liament Office for the purpose of ascertaining the due execution
of the recognizance and bond, and entering their names in the

appearance book. (Only solicitors who have thus entered ap-

pearance in the cause are entitled to notice of the meeting of the

appeal committee).
17. Petitions presented in incidental applications are required to

be engrossed on foolscap, bookwise; with regard to petitions in

[ -^ 630 ] which an -^ assent cannot be obtained, two clear days'

previous notice of the intention to present, together with a copy
of the petition, must be served on the opposing agent, and a

duplicate of the petition must be lodged in the Parliament Office,

together with the original petition. The form of a petition for

extension of time to lodge the appellant's cases is given in Ap-
pendix C.

18. Forms of petitions (subject to modification, if required),
for the restoration of an appeal, for leave to sue in forma pau-
pcris, for reviver, and for withdrawal of an appeal, can be ob-

tained from the Judicial Department. It will be found advisa-
ble in exceptional cases to submit a draft of the petition to the

clerks of the Judicial Department.
19. Council are not heard before the appoal committee. All

affidavits intended to be used in the appeal committee must be

lodged with opposing agent within a reasonable time before the

meeting of the committee, but are not to be filed in the Parlia-

ment Office.

20. In English appeals six weeks' time, and in Irish and
Scotch appeals eight weeks' time, from the date of the presenta-
tion of the appeal, is granted to all parties to lodge printed cases

and the appendix thereto. These periods, when expiring during
a recess of the House, are extended by Standing Order No, VII.
Petitions for extension of time, lodged during the prorogation of
Parliament (unless the House of Lords be sitting for judicial

business), in cases in which time has been already extended on

petition, do not prevent the dismissal of an appeal.
21. In appeals in which the parties are able to agree in their

statement of the subject-matter, it is optional to lodge a joint
case with reasons pro and con., following the practice heretofore

in use in common law appeals on a special case.

22. It is obligatory on the appellant; within the respective
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periods so limited as above, to lodge his printed cases, or the

joint case before mentioned, and a printed appendix consisting
of such documents, or parts thereof, used in evidence in the
court below, as may be necessary for reference on the argument
of the appeal in support of his case. This appendix will be tor

the use of both parties on the hearing of the appeal. (See fol-

lowing paragraph with regard to the printing of additional docu-
ments by the respondent. )

23. It is the duty of the appellant, with as little delay as pos- Preparation
sible after the presentation of the appeal, to furnish to the re- of appendix,
spondent a list of the proposed documents, and in due course a

proof copy of the appendix. The proof is to be examined with
the original documents by the respective solicitors of the par--
ties. (Ten copies of the appendix, as soon as printed, to be de-
livered to the solicitor of the respondent.) The respondent is

allowed to print any additional ^ documents, used in [ *j{ 631 ] Respondent's
evidence in the court below, which maybe necessary for the sup- additional

port of his case on the argument of the appeal, such documents documents.
to be paged consecutively with the appendix, in order that the
same may be eventually bound up with the appendix, and form
one document for the use of the House on the hearing of the ap-
peal. (The proof to be examined, as aforesaid, by the respec-
tive solicitors, and prints delivered to the solicitor of the ap-
pellant.) Shorthand notes of arguments in the courts below
must not be printed by either party.

24. The costs incurred in printing the appendix will, in the
first instance, be borne by the appellant, and the cost of the
additional documents by the respondent, but these costs will ulti-

mately be subject to the decision of the House with regard to

the costs of the appeal.
25. The printed case must be signed by one or more counsel Signature of

who shall have attended as counsel in the court below, or shall Counsel to

purpose attending as counsel on the argument at the bar. case, see

2b'. The case and appendix must be printed quarto size, with Standing
seven or eight letters down the margin, and the title page of the Order No. V.

appellant's case must contain, at the top, a reference to the report Form O f

of the cause below, if reported, or, if not reported, "catchwords"
printed case

or "index words" similar to those prefixed to reports of causes K ( .f,.n .
tl(

.r to
in the Law Reports. The case and appendix should be submitted

report of
in proof to the clerks in the Judicial Office. cause below.

27. Where reference is made to a document printed in the

appendix, the case must contain a marginal note of the page of
the appendix containing such document. The appendix must
contain an index to the documents therein.

28. Forty copies of each case and appendix are required to be Number of

lodged in the Parliament Office to comply with Standing Order printed eases

No. V.
;
and subsequently, on the lodgment of the respondent's required to In-

case, ten hound copies (we directions in the A/>paidi.i- hereto //* to lodged by the

liindhiij printed <-<INCX, />/>< iuli.r. tiddilionnl diifumentx, ami printed appellant

copies of the appeal for the une of the HOUHC on tin ln'<iritnj of the and rcsj>on-

appcal). dent.

29. A respondent can only be heard at the bar upon lodging a Settin"- down
printed case. If the respondent's case is not lodged within "** for heating
time specified in the order of service, the cause is. on the lodg-

,..,.,,,./,._

ment of the appellant's case and the appendix, "set down for
Subsequent

hearing ex partc ;" but the respondent may nevertheless at any i,,,]^,,,,.,^ ,,f

time afterwards lodge his printed case, and thus put himself in
respondent's

the same position as if he had lodged it within the time specified

in the order of service. When, however, the lodgment has been

delayed until a day for hearing the cause has been actually
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appointed, the respondent is required to petition for leave to

lodge his printed case, and submit to whatever order the House
may make on his petition.

Exchange of C if G32] if 30. After the lodgment of the printed cases by the

printed cases, appellants and respondents, the respective cases are to be ex-

changed at the offices .of the solicitors
;
the respondent's agent

supplying the appellant's agent with the additional number of
cases required for the bound copies.

Setting down 31. As soon as the printed cases of all parties and the appendix
cause for thereto have bclen lodged, it is optional for either side to set

hearing.
down the cause for hearing, but it is obligatory on the appellant,
upon the lodgment of his printed cases and the appendix, to set

down the cause for hearing within the time limited by Standing
Order No. V (ex partc as to these respondents who have not

already lodged printed cases, upon proof, by affidavit, of the due
service of the before-mentioned "order of service" upon the

respondents or their solicitors). A responden t who has lodged
his printed cases is at liberty to set down the cause for hearing
on the first sitting day after the expiration of the time limited by
the standing order for lodging printed cases.

32. The cause will then be ripe for hearing, and will take its

position on the effective cause list.

p , '33. Causes the hearing of which has been postponed on the
e '

. ground of their being under compromise are placed at the bottom
of the effective cause list in the event of 1:0 compromise being
arrived at.

TT f
34. On the hearing of appeal, the agents are required to have

'
, the originals (or such copies thereof as were accepted in evidence

)ea "

in the court below in lieu of the originals) of all documents setocumen s
ortjj jn ^e printed case and appendix in readiness below the

bar, in case the House desires to refer to such originals or accepted
copies (see following paragraphs as to exception with regard to

Irish and Scotch Appeals).
T .1 . i

35. In Irish Appeals in cases in which the original documents
'

are filed in the Irish Courts, and cannot be readily procured,
office copies, duly signed by the proper officer of the court from
whence they issue, as certifying the correctness of the same, must
be in readiness below the bar on the hearing of the appeal (sub-
ject always to the production of the originals if required by the

House).

oft, 36. In Scotch Appeals a copy of the record, duly certified by
the proper officer of the court below, must be lodged with the

pursebearer of the Lord Chancellor a few days before the hearing
of the appeal. Subject to special direction by the House, the

originals of documents contained in the record are not required
to be at the bar.

Abatement 37. In the event of the death of any of the parties to an appeal.

sec stand- immediate notice should be given by letter addressed to the

ing Order Clerk of the Parliaments, and lodged in the Judicial Office. The

No. VIII. [ if 633] letter must -^ state whether the appeal abates or does
not abate by reason of the death in question.
An appeal is held to abate through death when it Incomes nec-

essary to add a new party or parties to the appeal to represent
the deceased person's interest.

An appeal is held not to abate through death when the inter-

est of the deceased person Is represented by any of the surviving
parties to the appeal.
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In appeals from England and Ireland, in which it is necessary
to add new parties to the appeal, an order must be first obtained
in the* court below making such persons parties to the cause, and
an office copy of the order must be annexed to the petition for

revival presented to this House.
In appeals from Scotland, the record being closed in the court

below, the petition for revival is presented directly to the House,
and a certified copy of the confirmation of the executors of the
deceased person must be annexed to the petition.

In the case of appeals which do not abate through death it is

necessary in the printed cases to print the words "(since de-

ceased)
"
against the name of the deceased person in the title of

the appeal.
In the case of an appeal which becomes defective through the Defect

bankruptcy of any of the parties, a letter must be addressed to through
the Clerk of the Parliaments, and lodged in the Judicial Office, bankruptcy
stating the fact of such bankruptcy, and to this letter must be scc Stand-
annexed an office copy of the order of the Court adjudicating jng Q r(jer
bankruptcy. No VIII
The effect of abatement, or of defect through bankruptcy on

the procedure of the .appeal, the period within which steps must
be taken for a revival of the appeal, or for rendering the same
effective, and regulations for the lodgment of supplemental cases,
are set forth in Standing Order No. VIII.

38. Forms of bills of costs relating to appeal cases may be oh-
(}osts i7CC

tained at the office for the sale of printed papers House of Lords, gtandioff
39. In all cases where the appellant has paid in the sum of0 r(jerNo X
200 as directed by Standing Order No. IV., and where the anti directions

House shall make any order for payment of costs by the appel- as to tne
lant to the respondent, the clerk of the parliaments or clerk as- taxation of
sistant shall pay over to the respondent or his agent the said sum of cost s

200, or so much thereof as will liquidate the amount reported . ,.

to the clerk of the parliaments or clerk assistant by the taxing
PPer

officer, as being due from the appellant to the respondent in re- Directions as

spect to the appeal. And in all cases where the amount so re- t the sum of

ported by the taxing officer shall exceed 200, the clerk of the &' I0 under

parliaments or clerk assistant shall in his certificate credit the Standing

appellant with the 2CO so paid over to the respondent. And Order No.

where there be two or more respondents entitled to their separate *.
fa costs, the said 200 shall be divided between the re- [ -^-634] Appeals
spondents in proportion to the amount of costs reported by the affirmed,

taxing officer to.be due to each respondent. And where, after sat-

isfying the order of the House, there be any sum remaining, part
of the said 200, the same shall be paid back to the appellant or

his agent upon a proper receipt for the same being given to the
clerk of the parliaments or clerk assistant.

40. In all cases in which the appellant is not ordered to pay Appeals
the costs of the appeal, the clerk of the parliaments or clerk as reversed,
sistant shall, on receiving a proper receipt for the same, pay back
to the appellant or his agent the said sum of 200.

41. In cases in which an appeal is dismissed for want of pros- Appeals dis-

ecution, the appellant shall be at liberty to serve a notice of such missed for

dismissal according to the form set forth in Appendix I), upon wantofpro-
the agent of the respondents (such service to be verified, if neces- secution.

sary, by affidavit), and unless the respondent shall, within four

weeks from the date of such service, if the House be sitting at

the expiration of the said four weeks, or, if not, then not later

than the third sitting day of the next ensuing sittings of the

House, lodge in the office of the taxing officer of the House a

copy of his bill of costs, the clerk of the parliaments or clerk assis-
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taut shall, upon a proper receipt for the same being given, repay
to the appellant or his agent the said sum of 200. In the event
of the respondent so lodging his bill of costs as aforesaid, the

taxing officer may, if the sum demanded by the respondent be
less than 200, tax the same, and the clerk of the parliaments or

clerk assistant shall pay over to the respondent or his agent so
much of the said sum of 200 as "will liquidate the amount re-

ported to the clerk of the parliaments or clerk assistant as being
due from the appellant to the respondent in respect of the appeal,
and the remaining portion of the said sum of 200 shall be paid
back to the appellant or his agent upon a proper receipt for the
same being given to the clerk of the parliaments or clerk assistant.

SUMMARY OF ORDINARY PROCEDURE IN APPEALS.

(For full instructions see foregoing
"
Directions for Agents" and the

Standing Orders.

1. A proof copy of the petition of appeal may, when deemed
necessary, be submitted to the clerks of the Judicial De-

partment.
2. Lodgment of appeal, printed on parchment, together with

four paper copies thereof, in the Parliament Office for pre-
sentation to the House, intimation with regard to recog-
nizance and bond.

[ if 635 ] if 3. Issue to appellant's agent of " Order to Service."
4. Payment of 200, or lodgment of certificate with regard to

bond; and lodgment of certificate with regard to substi-

tute for recognizance.
5. Issue to appellant's agent of recognizance and bond for exe-

cution.

6. Return of recognizance and bond.
7. Attendance of respondent's agent to enter appearance, and

inspect recognizance and bond.
8. Return of "Order of Service," with affidavit entered there-

on.

9. Lodgment of forty printed cases and appendix. A proof
copy of the case may, when deemed necessary, be sub-

mitted to the clerks of the Judicial Department.
10. Setting down cause for hearing.
11. Lodgment of ten bound cases, &c., by appellant.
12. Hearing of appeal, directions as to original documents.
13. Directions with regard to abatement by death, or defect by

bankruptcy.
14. Directions with regard to the taxation of costs, &c.

STANDING ORDERS APPLICABLE TO ALL APPEALS PRE-

SENTED TO THE HOUSE LORDS ON OR AFTER THE 1ST

DAY OF NOVEMBER, 187.6.

STANDING ORDER I.

(Standing Order I. is only applicable to Decrees, &c.
, pronounced on

and after the 1st day of Noverqber, 1876.)

Time limited ORDERED, that, except where otherwise provided by statute,
. no petition of appeal be received by this House unless the same
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be lodged in the Parliament Office for presentation to the House for present-
within one year from the date of the last decree, order, judgment jng appeals,
or interlocutor appealed from.

IN cases in which the person entitled to appeal be within the

age of one and twenty years, or covert, non compos mentis, im-

prisoned, or out of Great Britain and Ireland, such person may
be at liberty to present his appeal to the House, provided that
the same be lodged in the Parliament Office within one year next
after full age, discoverture, coming of sound mind, enlargement
out of prison, or coming into Great Britain or Ireland: But in no
case shall any person or persons be allowed a longer time, on ac-

count of mere absence, to present an appeal, than five years from
the date of the last decree, order, judgment, or interlocutor ap-
pealed against.

^- STANDING ORDER II. [ ^ 636 ]

ORDERED, that all petitions of appeal be signed, and the rea-
Appeals to

sonableness thereof certified,. by two counsel who shall have at- ^e si<,ne(|
tended as counsel in the court below, or shall purpose attending an(j certifje(i
as counsel at the hearing in this House. ^y counsel

STANDING ORDER III.

ORDERED, that the "order of service" issued upon the pre- "Order of
sentation of an appeal for service on the respondent or his solic- service."
itor, be returned to the Parliament Office, together with an affi-

davit of due service entered thereon, within the time limited by
Standing Order No. V. for the appellant to lodge his printed

cases, unless within that period all the respondents shall have

lodged their printed cases; in default, the appeal to stand dis-

missed.

STANDING ORDER IV.

ORDERED, in all appeals that the appellant or appellants do Security for

give security to the clerk of the parliaments by recognizance to costs,

be entered into, in person or by substitute, to the Queen of the

penalty of five hundred pounds, conditioned to pay to the res-

pondent or respondents all such costs as may be ordered to be

paid by the House in the matter of appeal; and further, that the

appellant or appellants do procure two sufficient sureties, to the

satisfaction of the clerk of the parliaments, to enter into a joint
and several bond to the amount of two hundred pounds, or do

pay in to the account of the Fee Fund of the House of Lords the

sum of two hundred pounds: such bond, or such sum of two
hundrd pounds, to be subject to the order of the House with re-

gard to the costs of the appeal : Ordered, that within one week
after the presentation of the appeal the appellant or appellants
do pay in to the account of the Fee Fund of the House of Lords

the said sum of two hundred pounds, or submit to the clerk of

the parliaments the names of the sureties proposed to enter into

the said bond; and, in the event of a substitute being proposed
to enter into the said recognizance, the name of such substitute;
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Justification

of sureties

and substi-

tute.

Period for

return of
bond and

recognizance
to Parliament
Office.

two clear days' previous notice of the names so proposed for bond
and recognizance to be given to the solicitor or agent of the res-

pondent:
ORDERED, that, in the event of the clerk of the parliaments

requiring a justification of the sureties, or substitute, the appel-
lant's agent shall, within one week from the date of an official

notice to him to that effect, lodge in the Parliament Office an

[^637] affidavit or affidavits by -^ the proposed, sureties, or

substitute, setting forth specifically the nature of the property
in consideration of which they claim to be accepted as sureties in

respect of the bond, or as substitute in respect of the recogiii-

zance, and also declaring that the property in question is unin-
cumbered: Ordered, that, in the event of such sureties not being
deemed satisfactory by the clerk of the parliaments, the appel-
lant or appellants shall, within four weeks from the date of an
official notice by the clerk of the parliaments to that effect, pay
into the account of the Fee Fund of the House of Lords the sum
of two hundred pounds, to be subject to the order of the House
with regard to the costs of the appeal; and, in the event of such
substitute not being deemed satisfactory by the clerk of the par-

liaments, the appellant or appellants shall enter into the usual

recognizance in person :

ORDE-RED, That the said bond and the recognizance (whether
entered into by the appellants or by a substitute) be returned to

the Parliament Office duly executed within one week from the
date of the issue thereof to the solicitor or agent of the appellant
or appellants.
On default by the appellant or appellants in complying with

the above conditions, the appeal to stand dismissed.

STANDING ORDER V.

Printed ! ORDERED, that in English appeals the printed cases and the

cases, time appendix thereto be lodged in the Parliament Office within six

limited for weeks from the date of the presentation of the appeal to the

lod'in' House; in Scotch and Irish appeals, within eight weeks; and the

and^fo" appeal set down for hearing on the first silting day after the ex-

settino1 down piration of those respective periods (or as soon before, at the op-

the ca*use for *i n f either party, as all the printed cases and the appendix

hearing.
shall have been lodged) ;

on default by the appellant the appeal
to stand dismissed.

Scotch 2. ORDERED, that in all appeals from Scotland the appellant

appeals. alone, in his printed case or in the appendix thereto, shall lay
before this House a printed copy of the record as authenticated

by the Lord Ordinary; together with a supplement containing an

account, without argument or statement of other facts, of the
further steps which have been taken in the cause since the record

\vas completed, and containing also copies of the interlocutors or

parts of interlocutors complained of; and each party shall in

their cases lay before the House a copy of the case presented by
them respectively to the Court of Sessions, if any such case was

presented there, with a short summary of any additional rea-

sons upon which he means to insist; and if there shall ha^e been
no case presented to the Court of Session, then each party shall set

[^ 638] -fa forth in his case the reasons upon which he founds
his argument as shortly and succinctly as possible.

Printed cases 3. ORDERED, that all printed cases be signed by on or more
to be signed counsel, who shall have attended as counsel in the court below, or

by counsel, shall purpose attending as counsel at the hearing in this House.
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STANDING ORDER VI.

ORDERED, that all cross appeals be presented to the House Cross
within the period allowed hy Standing Order No. V. for lodging appeals,
cases in the original appeal.

STANDING ORDER VII.

ORDERED, with regard to appeals in which the periods under Expiry of
Standing Orders Nos. III., IV., V., and VI. expire during the ^j
recess of the House, that such periods be extended to the third recess
sitting day of the next ensuing meeting of the House.

STANDING ORDER VIII.

ORDERED, that in the event of abatement by death or defect Abatement
through bankruptcy, an appeal shall not stand dismissed for de- or defeat
fault understanding Orders Nos. III., IV., V., provided that no-
tice of such abatement or defect be given by letter addressed to

the clerk of the parliaments, and lodged in the Judicial Office

prior to the expiration of the period limited by the standing
order under which the appeal would otherwise have stood dis-

missed.

ORDERED, that all appeals marked on the cause list of the Revivor, &c.
House as abated or defective shall stand dismissed unless with-
in three months from the date of the notice to the clerk of the

parliaments of abatement or defect, if the House be then sitting,

or, if not, then not later than the third sitting day of the next

ensuing sittings of the House, a petition shall be presented to

the House for reviving the appeal or for rendering the same
effective.

ORDERED, that where any party or parties to an appeal shall Supplement-
die pending the same, subsequently to the printed cases having al cases to be
been lodged, and the appeal shall be revived against his or her delivered in

representative or representatives as the person or persons stand- where ap-

ing in the place of the persons so dying as aforesaid, a supple- peals are re-

mental case shall be lodged by the party or parties so reviving vived or par-
the same respectively, stating the order or orders respectively ties added,
made by the House in such case.

*faThe like rule shall be observed by the appellant [ ^- 639 ]

and respondent respectively, where any person or persons shall,

by leave of the House, upon petition or otherwise, be added as a

party or parties to the said appeal after the printed cases in such

appeal shall have been lodged.

STANDING ORDER IX.

ORDERED, that when any petition of appeal shall be presented gcotch
to this House from any interlocutory judgment of either division

appeals,
of the Lords of Session in Scotland, the counsel who shall sign certificate of
the said petition, or two of the counsel for the party or parties in

ieave or
the court below, shall sign a certificate or declaration, stating difference of
either that leave was given by that division of the judges pro- opinion to be
nouncing such interlocutory judgment to the appellant or appel- signed by
lants to present such petition of appeal, or that there was a dif- counsel on
ference of opinion amongst the judges of the said division pro- appeals,
nouncing such interlocutory judgment.

40 INFORMATION.
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Taxation
of coats.

STANDING ORDER X.

ORDERED, that the clerk of the parliaments shall appoint such

person as he may think fit as taxing officer, and in all cases in
which this House shall make any order for payment of costs by
any party or parties in any cause without specifying the amount,
the taxing officer may, upon the application of either party, tax
and ascertain the amount thereof, and report the same to the
clerk of the parliaments or clerk assistant: And it is further or-

dered, that the same fees shall be demanded from and paid by
the party applying for such taxation for and in respect thereof
as are now or shall be fixed by any resolution of this House con-

cerning such fees
;
and the taxing officer may, if he think fit,

either add or deduct the whole or a part of such fees at the foot

of his report: And the clerk of the parliaments or clerk assistant

may give a certificate of such costs, expressing the amount so re-

ported to him as aforesaid, and in his certificate regard shall be
had to the sum of 200 where that amount has been paid in to
the account of the Fee Fund of the House as directed by Stand-

ing Order No. IV.
;
and the amount in money certified by him in

such certificate shall be the sum to be demanded and paid under
or by virtue of such order as aforesaid for payment of costs.

640 ] if APPENDIX A.

CERTIFICATE OF SUFFICIENCY OF SURETIES, AC.

18
Lodged in the Parliament Office on the day of

In the House of Lords.
"A. and others v. B. and others."

In compliance with Standing Order No. IV., I (we) submit
the names of (full name) of (address) and (full name) of (address)
f as fit and proper sureties \ , / bond

\or, as a fit and proper substitute }
t( ie

| recog-

nizance } thereby required: and I (we) certify that, in
{jjj}

belief, the said (full name) and the said (full name) <

worth upwards of < _cnn f
over and above < ,. > just debts.

This certificate may be signed by the COUNTRY solicitor

or agent of the appellants.
I (we) certify that a copy of the above certificate, with two

clear days' notice of the intention to lodge the same in the Par-
liament Office, has been served on the solicitors or agents of the
i espondeuts.
To be signed by the LONDON solicitor or agent of the appel-

lants.

APPENDIX B.

DIRECTIONS FOR BINDING PRINTED CASES AND PRINTED
COPIES OF THE APPEAL FOR THE USE OF THE LAW LORDS.

1. Ten copies bound in purple cloth; two of the ten to be in-

terleaved, as regards the cases only.
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2. Short title of cause on the back.
3. Label on side, stating short title of cause and contents of the

volume, thus:

"A. and others v. B. and others."
Printed copy of the appeal.

Appellants' case.

Respondent B. 's case.

Respondent C.'s case.

Appendix (consisting of the appendix lodged by
the appellant, and the additional documents, if

any, lodged by the respondent).
^f 4. The volume to be indented, and the names of [ -^ 641]

the parties written on the indentations to their respec-
tive cases.

5. The bound copies to be lodged immediately after the respon-
dents' cases are delivered in.

In dealing with bulky cases, it may be found advisable to bind
the appendix as a separate volume.

It is the duty of the appellants' agent to carry out these di-

rections.

APPENDIX C.

PETITION FOR EXTENSION OF TIME TO LODGE CASES, &C.

(To be engrossed on foolscap paper, and lodged in the Parliament

Office, if assented to by respondent's agent. If not assented to,

a copy, and two clear days' notice of intention to present, must be

given to respondent's agent, and the original petition and a du-

plicate thereof, lodged in the Parliament Office. )

In the House of Lords.

(Insert Short Title of Cause.)

To the Right Honourable the House of Lords.

The humble petition of the appellant
Sheweth,

That your petitioner presented petition of

appeal on the day of complaining of (insert dates

of Orders or Interlocutors complained of).

That the time allowed by Standing Order No. V. ( (or) extend-
ed by your Lordships' order of the (state date) ) for the appellant
to lodge his printed cases and the appendix will expire on the

(state date).
That your petitioner (set forth cause of delay).

Your petitioner therefore humbly prays
that your lordships will be pleased to

grant him an extension of time until

(specify the date to which extension of time

is required) to lodge his printed cases,
and the appendix, and set down the
cause for hearing.

And your petitioner will ever pray.

Agents for the appellant.
We consent to the prayer of the above petition.

Agents for the respondents.
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1*042] APPENDIX D.

FORM OF NOTICE TO THE RESPONDENT OR HIS AGENT WITH
REGARD TO THE APPLICATION OF THE APPELLANT
FOR REPAYMENT OF THE SUM OF 200 UNDER
STANDING ORDER NO. IV.

In the House of Lords.

A. Appellant.
B. Respondent.

(Appeal lately depending in the House of Lords.)
Take notice that the above appeal has been dismissed for want

of prosecution, and that the appellant intends to apply to the
clerk of the parliaments for repayment of the sum of 200 paid
by him into the House of Lords Fee Fund under Standing Order
No. IV. The respondent is required by the rules of the House,
if any costs have been incurred by him in respect of the appeal,
to lodge with the taxing officer of the House a copy of his bill

of costs within four weeks from the date of the service of this

notice upon the respondent or his agent, if the House of Lords
be then sitting, or not later than the third day on which the
House shall sit after the expiration of the said four weeks; and
in default, the clerk of the parliaments will be at liberty forth-
with to repay to the appellant the said sum of 200.

To

Private

Bills,
Provisional

Orders, &c.

Appeal
cases.

APPENDIX E.

TAXATION OF COSTS.

COSTS TAXABLE BY THE TAXING OFFICER OF THE HOUSE
OF LORDS, AND MODE OF PROCEEDING.

The costs taxable by the taxing officer of the House of Lords
are :

All costs, charges, and expenses, including the expenses of

witnesses, of and incidental to the preparation, bringing in, and

carrying through Parliament any railway or other local and per-
sonal bill and any estate or other private bill, or any Provisional

order or provisional certificate, and the costs, charges, and ex-

penses incurred in opposing any such bill, provisional order, or

provisional certificate. Such costs are taxed either under the

provisions of the 12 & 13 Viet. c. 78, and the 28 & 29 Viet. c.

27, or upon a requisition of one of Her Majesty's Principal Secre-

taries of Slate, or by the Local Government Board, or upon a requisi-
tionfrom either of the Courts in England, Ireland, or Scotland, or at

the request of the parties interested in the same.

[^643] ^-All costs,charges,and expensesofor incidental toappeal
cases in the House of Lords. Such costs are taxed under an order
or judgment of the House, and in pursuance ofa standing order, or

upon a requisition from either of the Courts, or at the request of

the parties interested in the same
;
such costs being taxed either

as between Party and Party, or as between Solicitor and Client, as

the case may require.
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All costs, charges, and expenses, including the expenses of Expenses of
witnesses, of and incidental to establishing claims to peerages and witnesses
claims to vote. Such costs are taxed upon a requisition from claims to'
either of the Courts or at the request of the parties interested in peerages &c.
the same.

The Mode of Proceeding.

When the costs are to be taxed under the provisions of 12 & 13
Viet. c. 78, a copy of such costs, with an indorsement thereon

stating that a copy of such costs had been duly served upon A.
and B., who are the parties liable to pay the same, and request-

ing an appointment to tax, must be deposited in the taxing office

of the House of Lords, and due notice of an appointment to tax
will be sent from the taxing office to each party.
When costs are to be taxed under the provisions of 28 & 29

Viet. c. 27, a copy of such costs (with an indorsement thereon stating
that the provisions of section 3 of the above Act so far as the same re-

late to the delivery of the bill of costs to the party chargeable with the

same, have been complied with, and requesting an appointment to ex-

amine and tax the same) must be deposited in the taxing office ;

and such application must be made to the taxing officer within
the time limited by the said section of the said Act.

The bills of cost which are referred by either of the Courts are

usually exhibits in the Court by which they are referred, in

which case there is endorsed on the back of the original bill a re-

quisition in the following words :

The Master of the Rolls, Chief Clerk, Taxing Master of the Chancery
Division of the High Court of Justice (or as the case may be) requests
the Taxing Officer of the House of Lords to tax the within bill of costs,

and to report to himthe amount at which he has allowed the same.

(Signed) A. B.

NOTICE.

Any parliamentary agent, attorney, solicitor, or other person

applying for the taxation of any bill of costs, charges, and ex-

penses incurred by him in promoting or opposing any private bill,

provisional order, or provisional certificate in Parliament, is de-

sired to deposit in the office of the taxing officer, at the time of

making such application, a copy of such bill ofcosts, charges, and

expenses, with the several -^ items added up and the [^644]
amount ascertained and set out, together with a declaration

signed by him stating that^uch bill of costs, charges, and ex-

penses has been duly delivered to the parties charged therewith

(naming the parties), in conformity with the Taxation of Costs

Acts, 1847 and 1849, or the Act for awarding Costs, 1865, as the

case may be.

Any application for such taxation should, in the first instance

be made to the taxing officer of the House in which the bill to

which the same relates commenced, or opposition had, or in which
costs have been awarded in pursuance of the Act for Awarding
Costs, 1865.

Taxing Office, House of Lords,

February, 1st, 1876.
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COSTS RELATING TO APPEALS TAXED UNDER A JUDGMENT
OR ORDER OF THE HOUSE AND STANDING ORDER NO. X.

Applications must be made by depositing in the office of the

taxing officer a copy of the bill of costs, with an indorsement
thereon stating that "a copy of this bill of costs was on the

day of served upon A.B., the agent for the apellant or the

respondent, as the case may be, and we hereby request that an

appointment may be made to tax the same.
Dated this day of 187 .

A.B.,

Agent for the appellant or respondent,
as the case may be.

To the

Taxing Officer of the House of Lords."

NOTE. The taxing office is open throughout the session, and
from the first Monday in the month of December in each

year.

Taxing Office, House of Lords, B. S. R. ADAM,
10th June, 1879. Taxing Officer.

Printed forms of bills of costs, to be adopted by attorneys and
solicitors having charge of appeal cases in the House of Lords

may be obtained at the office for the sale of pi inted papers, House
of Lords.

[ ^ 645] if AFFIDAVIT FOR HABEAS CORPUS TO ASSIGN
ERRORS.

In the High Court of Justice,

Queen's Bench Division.

[Lincolnshire.'] A.B., Plaintiff in Error.

against
The Queen, Defendant in Error.

I, C.D., of
,
make oath and say:

1. That at [the general quartersessions of the peace], held at

in and for the county of
,
A.B was convicted upon an in-

dictment against him for ,
and sentenced by the said

Court of [quarter sessions], to be [imprisoned, or as the case may
be].

2. That a writ of Error has been granted by the Attorney-
General and issued, returnable in this Court on the day
of 188

,
at [as the case may be]. And that it is neces-

sary that the said A.B. should be brought before this honourable
Court in order that he may assign errors on the return of the

said writ.

Sworn, &c.

[C. O. Forms, 128.]
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INDEX.

[The paging refers to the [] pages. ]

ABATEMENT, plea in: see PLEA.

ACQUIESCENCE,
when a disqualification in a relator, 151-154
effect of, in cases of prohibition, 446-449

ACQUITTAL, is final in cases of criminal information, 85

ACTION,
by person applying for criminal information, 55, 56
where there is a remedy by, mandamus not granted, 233, 234

ADMIRALTY,
whether mandamus lies to lords of, 349

prohibition lay to Court of, 432

ADMISSION,
to office, in what cases mandamus granted to compel, 279-282

refused to compel, 283
effect of mandamus to compel, 289, 290

ADMISSIONS OF FACT, 417

ADVOCATE of Court of Arches, mandamus to admit, not granted, 283

AFFIDAVITS,
title of, when applying for criminal information, 41

what may be deposed to, 41, 42
before whom to be sworn, 42
time and place of swearing to be expressed, 42
made abroad, 42
form of, 42
must state deponent's description and abode, 42
made by more than one deponent, 43

filing, 43

striking out scandalous matter, 43

interlineations, alterations, or erasures in, 43
of illiterate or blind persons, 43
defect in title, or other irregularity, 43, 44

stamping, 44
office copy admissible, 44

before whom, not to be sworn, 44

filing after time limited, 44

order made before affidavit made and filed, 44

leave to file additional, 44
of service, 44
what they should contain on application for criminal information, 45-61.

when an exculpatory affidavit.not necessary, 46

renewed application for criminal information on amended, 51-53
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in mitigation and aggravation after conviction on criminal information
93-96

title of, on application for quo warranto, 162
what they should contain in applications for quo warranto, 162-165

deficiency in relator's, supplied by defendant's, 164
of prosecutor, in mandamus, 365, 366
on application for prohibition, 487, 488
Forms: affidavit of service of notice in cases of criminal information, 499

personal service of order nisi, 500
service not personal, 501
service of subpoena to answer information, 513

copy information on defendant in prison, 51i
summons to admit to bail, 524

for habeas corpus to bring up prisoner to be charged
with attachment, 553

personal service of writ of, 554
for habeas corpus to assign errors, 645
service of subpa>na, 554
service of order, and master's allocatur and demand, and
non-payment of money, to estreat recognizance, 554

AGGRAVATION, affidavits in, after conviction on criminal information, 95, 96

ALDERMAN,
quo warranto lies in respect of office of, 123
mandamus granted to elect, 276

admit and swear in 280

restore, 284

ALMSMAN OR ALMSWOMEN, mandamus to restore, not granted, 287

AMENDMENT,
of criminal information, 71, 72
of variances at trial of criminal information, 83
in cases of quo warranto information, 175, 182, 183, 198
in cases of mandamus, 379, 412, 416

AMERICAN LAW,
as to quo warranto informations against corporations, 120
as to discretionary grant of prohibition. 446

AMOTION,
where necessary, before a quo warranto will be granted, 144, 145
return to mandamus justifying, 395 ct seq.
from municipal office, return justifying, 398-402

customary power of, 402
facts justifying, must be stated in return, 402. 403

by part of governing body, 403

irregular, but justifiable, 403
cause of, need not be shewn where there is a visitor, 403

power of, incident to corporations, 395

APPEAL,
, none from decision of Divisional Court in granting or refusing criminal in-

formation, 57
or as to costs, 100
to House of Lords.. 106, 107
from all orders of Divisional Court in civil matters, 167, 272
exists in quo warranto, 210-213
where there is a remedy by, mandamus not granted. 236, 237
in cases of mandamus, 373
in cases of prohibition, 481, 496

See COURT OF APPEAL.
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APPEARANCE
of defendant to criminal information, 59

compelling appearance of defendant, 59, 60

outlawry for non-, 62-65
notice to appear in pursuance of undertaking in enlarged order, form of, 511
of defendant to quo warranto information, 175

APPOINTMENT
to office, in what cases compelled by mandamus, 278

in what cases mandamus refused, 275, 276

ARCHBISHOP,
duty of, under 25 Hen. 8, c. 20 . . 353
mandamus refused to compel, to hear objections against confirmation of

person chosen bishop, 353

compellable by mandamus to hear appeal of curate against revocation of
his license by bishop, 354

ARCHDEACON,
mandamus granted to admit, 279

restore registrar of, 285 *

ARREST,
warrant of, 5J 3
notice of bail to avoid, 514
ofjudgment in cases of criminal information, 90
warrant of, after conviction and recognizances estreated, 539

on conviction, by default to hold defendant to bail, 540

ASSAULT, criminal information for, 22

ASSESSORS to revise burgess lists under 7 Wm. 4, and 1 Viet. c. 78, man-
damus to elect, granted, 277

ATTACHMENT
of defendant for non-appearance to criminal information, 61, 62

form of writ of, to answer an information, 517
writ of, for contempt, 553

in case of disobedience to mandamus, 424

against whom it issues, 424, 425
to prohibition, 497
for contempt, rules as to, 601-603

ATTORNEY,
mandamus granted to admit to practice in inferior Court, 281
of a corporation, mandamus granted to restore, 285.

ATTORNEY-GENERAL,
right of reply in cases of criminal information, 82
fiat of, necessary before proceedings in error, 100, 101
warrant of tales from, 82
what info/mation must be filed by : see EX-OFFICIO INFORMATIONS.

AUDITORS OF ACCOUNTS, mandamus to elect, granted, 277

BAIL,
warrant to admit to, on information filed, 514
notice of, to avoid arrest, 514
summons to admit to, 523

affidavit of service of, 524
habeas corpus to bring up prisoner to be bailed, 523
order to admit prisoner to, 524
notice of, upon order of judge, without habeas corpus, 525

upon habeas corpus, 526
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BAILIFF,
of borongh, &c., quo warranto in respect of office of, 123
mandamus granted to eject, 276

admit or swear in, 280
of a manor, mandamus to amit, not granted, 283

BANKRUPTCY
commissioners, mandamus to, 297
whether cause of amotion from municipal office. 397

BAR. trial at, 79, 80

BARRISTER,
mandamus to admit, not granted, 283

restore, not granted, 287

trying election petition, mandamus to corporation to pay expenses of, 327

BEDFORD LEVEL CORPORATION,
quo warranto does not lie for office of registrar of, 129
mandamus granted to restore receiver of, 286

admit registrar of, 282

BISHOP,
mandamus to, to license curate, 353
decision of, as to personal fitness, not interfered with, 353
mandamus to compel, to allow inspection of register of presentations, 353
has a discretion as to issuing a commission, under 3 & 4 Viet. c. 86 . . 353
where commission issued, and complainant desires to proceed, mandamus

granted, 354.

BLASPHEMOUS LIBEL,
ex-officio criminal information for, 7
form of information, 505

BLIND PERSONS, affidavits of: see AFFIDAVITS.

BOARD : see LOCAL GOVERNMENT BOAED
;
LOCAL BOABD

;
DISTRICT BOABD

;

BUEIAL BOAED.

BOND, security for costs by, 208

BRIBERY,
criminal information for, 7, 24
at a parliamentary election, form of criminal information for, 507

BRIDGEMASTER, quo warranto in respect office of, 123

BURGESS,
quo warranto in case of, 124
mandamus granted to elect, 276

admit or swear in, 280, 325
restore 284, 325

BURIAL BOARD,
whether quo warranto lies in respect of membership of, 125
mandamus to compel maintenance of burial ground, 338

BYE-LAWS of municial corporation, evidence of, 193

CANONS,
cathedral, mandamus to elect, 277

admit, 279
mandamus not granted where there is a visitor, 286

CAPIAS,
to answer form of writ of, 517
ad satisfaciendum after judgment, form of. 517
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CAPIAS continued.

cum proclamatione, form of, 518
into a foreign country, 519

ullagatum, writ of, 520

special cum brev de inquirendo, 520

CASE,
where justices compelled to state a, 319 320

See also SPECIAL CASE.

CATHEDRAL,
mandamus not granted to restore canon of, where there is a visitor, 286

or chorister of,where there is a visitor, 286
or master of grammar-school annexed to

it, where there is a visitor, 286, 287

CENTRAL CRIMINAL COURT,
mandamus not granted to, 295

prohibition to, 432

CERTIFICATE,
of criminal informations filed, form of, 511
of findings, &c.

,
at trial by associate, clerk, or master, 84

form of, 535
of allowance of writ of error, 101
memorandum of allowance, 549
of conviction from clerk of assize, 539

CHAMBERLAIN,
mandamus to elect, granted, 276

admit or swear in, granted, 280

CHAPELWARDEN, mandamus granted to admit, 282

CHAPLAIN,
of workhouse, mandamus granted to appoint, 278
of gaol and house of correction, mandamus granted to appoint, 278
of a college, mandamus granted to admit where no visitor, 279

but not where there is, 283
mandamus to restore refused where there is a visitor, 287

CHARTERS,
evidence of, 194
should be brought before Court where necessary, 366
discretion as to surrender of, 329

CHARTERED COMPANY,
mandamus as to election of master and wardens. 277

to compel division of property not granted, 329

CHURCHWARDENS,
quo warranto does not lie for office of, 127, 128

mandamus granted to elect, 277

appoint, 278, 340

admit, 281, 340

restore, 285

compel to call a meeting for purposes of a rat<>. :: 1 1

and f.pr

other purposes, 343

compel repayment by, of money charged on ratrs .:; rj

produce books at scrutiny of a poll, 342

power of, to determine hour of meeting, 342
mandamus to compel old, to deliver parish books to new, not granted, 343
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CITIZEN, mandamus granted to restore, 284

CITY OFFICES, mandamus to restore to, 286

CLERK,
of County Court, quo warranto in case of, 124
of the peace, quo warranto in case of,

1 24
mandamus granted to admit, 281

restore, 285
of poor law guardians, quo warranto in case of, 124

mandamus granted to elect, 277

admit, 281

restore, 286, 287
of vestry, quo warranto in case of, 124
to a local government board, quo warranto does not lie for, 128
to a school board, quo warranto does not lie for, 128
of commissioner of land tax, quo warranto does not lie for, 128

town, mandamus granted to admit, 281

restore, 285
of land tax commissioners, mandamus to elect, granted, 277

admit or swear in, granted, 281
of fines in marches of Wales, mandamus granted to admit, 281
of trustees under General Turnpike Acts, mandamus granted to admit,

281

parish, mandamus granted to admit, 282
of city works, mandamus granted to restore, 286.

and comptroller of Bridge House estates, mandam"us granted to restore,
286

to company of butchers, mandamus to restore refused, 287
to justices, mandamus to restore refused, 287
to dean and chapter, mandamus to restore refused, 287
in office of Gustos Brevium, mandamus to restore refused, 287

vestry, mandamus to restore refused, 287
See Towx CLERK.

COLLECTOR
'

of rates, mandamus granted to restore, 286
of excise, mandamus to, 359.

COLLEGE: see VISITOR, FELLOW, MASTER, REGIUS PROFESSOR, LIBRARIAN,
SCHOLAR, CHAPLAIN, PHYSICIANS.

COLOURABLE ELECTION, distinguished from illegal election, 290-293

COMMISSIONERS,
local improvement, quo icarranto-in case of, 124

pavement, quo warranto in case of, 125
under Local Drainage Act, mandamus granted to admit, 282
of sewers, mandamus to compel performance of duties by, 338, 339

drainage, mandamus to compel performance of duties by, 338, 339
land tax, mandamus to elect and admit clerk of, 339

equally assess land tax, 339

inclosnre, mandamus to inquire into existence of a modus, 340

prohibition to, 433

tithe, mandamus to determine claim to exemption, 340

prohibition to, 433
of woods and forests, whether mandamus lies to, 349
of customs, whether mandamus lies to, 349, 350
of inland revenue, whether mandamus lies to, 350
of excise, whether mandamus lies to, 350

election, whether mandamus lies to, 350, 351
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COMMISSIONERS continued.

railway, mandamus to state a case, 351

prohibition to, 434

improvement, prohibition to, 433
Irish land, prohibition to, 433

COMMONER, of a borough, mandamus granted to admit, 280

COMPANY,
city, quo warranto in case of master of, 124

liveryman of city, mandamus granted to admit, 282
freeman of mandamus granted to admit, 282, 336

restore, 286
clerk of masons, mandamus granted to restore, 286
of traders to Bermudas, mandamus granted to restore member of, 286
of Sadlers, mandamus granted to restore assistant of, 286
mandamus where land taken compulsorily by, 333

to admit or swear in director of a chartered, 282, 333

give inspection of register, 333

register stock in name of married woman, 333

pay money recovered against its treasurer, 334
whether mandamus grantable to register transfer or rectify register, 334
mandamus to compel directors to make a call, 334

not granted to compel taking seal off register, 335
not granted to compel registration of new name after complete

registration, 335
not granted to compel private, to grant inspection of accounts,

335
to compel dock and canal company to perform statutory duties,

335, 336

COMPENSATION,
when mandamus to give, not granted, 339

inquiry, mandamus to sheriff to execute, 355

CONSERVATOR (fishery), quo warranto in case of, 124

CONSOLIDATION, of several orders nisi in quo warranto, 171

CONSTABLE,
of borough, township, or parish, quo warranto in respect of office of, 123
mandamus to elect, granted, 277

admit or swear in, 281

restore, 284

CONSULTATION, writ of, in cases of prohibition, 498

CONTEMPT,
rules as to attachment for, 601-603

COPY: see OFFICE COPY.

CORPORATION,
quo warranto information against, can only be filed by Attorney-General,

117-119
does not lie in case of a private, 129

mandamus granted to restore steward of, 284
and sword-bearer to, 285

to compel affixing seal of, 329
See MUNICIPAL CORPORATIONS.

trading, mandamus to divide property of, not granted, 329
See also COMPANY.

meaning of, in Municipal Corporations Act, 1882 . . 140, 141
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COKPORATE OFFICE,
form of mandamus to elect to municipal, 563
amotion from, 398-402

See AMOTION and PROCEDURE (MANDAMUS).

CORONER,
quo icarranto lies in respect of office of, 123
mandamus granted to elect, 277
mandamus to compel performance of duty by, 358

prohibition to, 483

COSTS,
of successful prosecutor in cases of criminal information, 98

defendant in cases of criminal information, 98-100
taxation of, 100
no appeal as to, in cases of criminal information, 100
of apprehension, payment of, 106

on discharging order nisi in quo warranto, 168
on making absolute order nisi in quo warranto, 168-170

security for, in quo icarranto, 170, 208
in case of disclaimer, 175, 207
under 9 Ann. c. 20, 204, 205
in discretion of Court, 205, 206
what is meant by absolute discretion as to, 497. 498
taxation of, 207

against solicitors, 207
security for, 208

by bond, 208

higher and lower scale, 208
notice of taxation, 209

gross sum for, 210
of discovery in aid of execution, 220
of appeal to Court of Appeal, 220

security for, 220

security for. in mandamus, 371
Order LXV. r. 7, as to, 606-615
table of court fees to be taken in Crown Office Department, 615-618

COUNCILLOR (TOWN),
quo warranto lies in respect of office of, 123
mandamus granted to elect, 276

admit or swear in, 280

restore, 284

COUNSEL, motion for criminal information must be made by, 52

COUNTY COURTS,
mandamus formerly granted to judges of, 298
rule or order now substituted, 298

prohibition to, 475-482 : see PROHIBITION.

COUNTY COURT JUDGE,
criminal information again'st. 26

quo icarranto in respect ef office of, 123

COURT OF APPEAL,
writ of eiTor returnable before, in case of criminal information, 100

judgment of, in case of error, 106

See ERROR.

powers of, in cases of quo warranto, mandamus and prohibition, 210

appeal is a rehearing, 210

brought by notice of motion, 210
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COURT OF APPEAL continued.

service of notice of motion, 210

length of notice of motion, 210

powers of, as to fresh evidence, &c., 210, 211

judgment of, 211

may order new trial in civil cases, 211
cross appeal unnecessary, 211
but respondent should give notice of intended objections, 211

length of such notice, 212

entry of appeal, 212
ex parte applications to, 212
manner of adducing evidence in, 212

printing evidence, 212, 213

question as to judge's ruling, how settled, 213
time within which appeal must be brought, 213

stay of execution, 213
when applications' must be made first to Court below, 213
how applications to be made to, 214

appeal to, from all orders of Divisional Court in civil matters, 167, 272

appeal to, from grant or refusal of prohibition to county courts, 481, 482
notice of motion on appeal to, 561

COURTS OF JUSTICE, modes of punishing libellous attacks upon, 9

COURT LEET, quo warranto for holding, 126, 129
mandamus granted to, 298

COURT BARON,
quo warranto does not lie for office of steward of, 128
mandamus to admit stewart of, not granted, 283
sed vide, 289

CRIMINAL INFORMATIONS, 1-107

ex-ojficio, 4-11
not ex-ojficio, 12-36

ex-ojficio Attorney-General may file for any misdemeanor, 4

or Solicitor-General during vacancy of Attorney-Generalship, 4

for what kinds of offences, 5

instances, 5-7
for what classes of libels, 7

blasphemous, 7

obscene, 7

seditious, 8, 9
on Houses of Parliament, 9

courts of justice, 9

foreign rulers, 9

formerly in cases where Attorney-General would not now interfere,

9, 10
leave to file not given, 10

Attorney-General may first give defendant opportunity of shewing
cause, 10

provision as to fiat in newspaper libel, &c., Act. 1881, does not

apply, 10

quashing, 10, 11

may be filed though a private person has already obtained one against
same defendant, 11

not ex-officio practice before 4 & 5 Wm. & M. c. 18 . . 12

effect of 4 & 5 Wm. & M. c. 18 . . 12, 13

grant of, discretionary, 13

general rule as to class of cases in which granted, 13, 14
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CRIMINAL INFORMATIONS continued.
for libels, old practice, 14, 15

modern practice, 15, 16
libels on peers, &c., in their private capacity, 17

the dead, 17
where applicant resident abroad. 17, 18

application merely to obtain apology, 18, 19
for libels on members of Parliament, 19

magistrates, 19, 20

clergy, 20
town clerk, 20

for other forms of libels, 20
libels on a body of persons, 20
for riotous proceedings, 21, 22
for assault, 22
for provoking to breach of peace, 22
for attacks on administration of justice, 23
for attempts to defeat justice, 23
for bribery, 24
for other offences, 24-26

against holders of puble offices, 26-33
for offences committed abroad, 33
for false return to a mandamus, 421
not for offences against the State, 33

grounds for refusing information, 33-36.

procedure to obtain, 37-57: see PROCEDURE ^CRIMINAL INFORMA-
TION).

the information and subsequent pleadings, 58-74: see PROCEDURE
(CRIMINAL INFORMATIONS).

procedure from close of pleadings, 75-85: see PROCEDURE (CRIMINAL
INFORMATIONS).

proceedings subsequent to conviction, 86-107: see PROCEDURE CRIMI-
NAL INFORMATIONS).

forms of, informal, 502-510.

CROSS APPEAL,
unnecessary, 211

procedure substituted for, 211

CROWN OFFICE RULES, 566-605

CURATE,
second, mandamus to license refused, 279

perpetual, mandamus to admit, granted, 279
of chapel donative, mandamus to restore granted, 285

CUSTOMARY COURTS,
mandamus granted to, 299, 300

to compel admission, 299, 300

qu&re, whether before payment
of fine, 299

not where previous fine unpaid,
299

refused to admit devisees in trust for infant heir, 300

granted to compel entry on rolls of deed under 3 & 4 Win. 4, c.

74, s. 53 . . 300

compel allowance of inspection, 300
refused where claimant barred by time, 300

tenements forfeited, 300
deed not prepared in accordance with valid custom, 300

not granted where manor belongs to Crown, 301
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CUSTOMS,
whether mandamus lies to commissioners of, 349
Ecclesiastical Court prohibited from trying existence of, 465
when question as to, not ground of prohibition, 469

DAMAGES, in cases of mandamus, 417, 418

DEAD, criminal information for libel upon, 17

DEATH
of prosecutor in mandamus, effect of. 419
of person required to make return to mandamus, effect of, 408

DEFENCES to criminal information. 67

DEGREE at university, mandamus to admit to, 282, 287, 288, 352

DELAY,
effect of, in applications for criminal informations, 39, 40

in applications for quo warranto, 135-138

mandamus, 250, 251

prohibition: see ACQUIESCENCE

DEMAND AND REFUSAL, necessary to entitle to mandamus, 247-249

DEMURRER
to criminal information, 67-69

form of, 527
to defendant's plea, form of, 529

joinder in, by prosecutor, 529

defendant, 529
rules applicable to, 70
in cases of quo warranto, 179, 180
in cases of mandamus, 416

judgment for want of joinder in, 543

judgment on, after argument, 544

DEPOSITION, when admissible evidence at trial, 197

DEPRIVATION of office, mandamus not granted to bring about, 289

DEPUTY,
mandamus to appoint or admit, 274, 281

of parish clerk, mandamus to admit not granted, 283

DERIVATIVE TITLE, quo warranto on ground of invalidity of, 138, 139

DIRECTORS
of chartered company, mandamus granted to admit, 282, 333
mandamus to, to make call on shareholders, 334, 335

of savings banks, mandamus to, 359

DISAVOWING return to mandamus, 408

DISCLAIMER,
in quo ivarranto, 175

form of, 559
costs iii case of, 175, 207

judgment of ouster on, 560

DISCOVERY,
not allowed in cases of criminal information, 82
in cases of a civil nature. 191, 192

in aid of execution, 219, 220

DISCRETION,
of Court, grant of criminal information is in, 13

41 INFORMATION.
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DISCRETION continued.

of Court, grant of quo wnrranlo information is in, 122
mandamus is in, 223

whether grant of writ of prohibition is in, 441 ct scq.

mandamus to exercise, 260

arbitrary or unjust rules for exercise of, 261
exercise of, maliciously, or from interested motives, 262

compulsory exercise of, 262.

distinction between particular and general, 262, 263
of Court as to costs, 205, 206, 497, 498
mandamus not granted to review exercise of, by quarter sessions. 307.

'

or justices, 317.

DISQUALIFICATION,
at time of election, quo warranto in respect of, 140

subsequent to election, quo warranto in respect of, 142, 143
course to be pursued by town council in case of, 14

of relator in quo icarranto, 151-157

DISTRESS,
where there is a remedy by, mandamus not granted, 235

warrants, mandamus to justices to issue. 312, 313

DISTRICT BOARD,
mandamus to compel repair of road, granted, 338

pay proportionate amount of expenses for repair of street,338

DOCUM ENTS, mandamus to compel inspection of public, 265-268

DRAINAGE,
mandamus to compel local board to provide a proper system of, 337.

conimmissioners, mandamus to compel performance of duties by, 338, 339

EAST INDIA COMPANY, mandamus to, 345, 346

ECCLESIASTICAL COURTS,
mandamus granted to, 296, 297

prohibitions to, 463-470: see PROHIBITION.

ELECTION,
when it may be questioned by quo warranto, 140, 141
when questionable only by election petition, 140, 141, 158, 159
to office, in what cases mandamus granted to compel, 276-278

in what cases mandamus refused, 275, 276
mode or times of, will not be prescribed by mandamus, 277
distinction between colourable and illegal, 290-293

municipal, effect of not holding at proper time, 323
form of mandamus to compel holding of municipal, 563

commissioners, whether mandamus lies to, to compel grant of certificate of

indemnity, 350, 351
obtained by fraud, corporation cannot itself remove on account of, 402

ELECTION PETITION, cases in which title to office can only be questioned
by, 140, 141, 158, 159

EQUITY, where there is a remedy in, mandamus not granted, 235, 236

OR,
proceedings in, in cases of criminal information, 100-107

See PROCEDURE (CRIMINAL INFORMATIONS).
form of writ of, to reverse outlawry, 521
form of assignment of, upon judgment in outlawry, 522

joinder in. upon judgment in outlawry, 522

recognizance to prosecute writ of, 546
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ERROR continued.

assignment of errors, form of, 546

joinder in, 547

Attorney-General's fiat for writ of, 548
form of writ of, 548
memorandum of allowance of writ of error, 549
statement of some particular ground of error to be indorsed on copy of

memorandum, 549

appeal substituted for, in civil cases, 210

ESTREATING RECOGNIZANCE : see RECOGNIZANCE.

EVIDENCE,
of witnesses in civil cases, 193

documentary, 193-195
minutes of town council, 193

by-laws of town council, 193
charters of town council, 194
other documents, 194

production of original documents, 195

writs, records, pleadings, &c., 195

mode of giving, at trial, 195-198
when deposition admissible, 197
Court of Appeal may hear fresh, 210, 211
how adduced in Court of appeal, 212

printing, 212, 213

EXCISE,
whether mandamus lies to commissioners of, 350
mandamus to collector of, 359

EXCULPATORY AFFIDAVIT : see AFFIDAVIT.

EXECUTION,
stay of, how obtained, 213
in civil proceedings, 214-220

by sequestration against a corporation, 219'

discovery in aid of, 219, 220
where there is a remedy by, mandamus not granted, 235

EXIGENT,
before conviction, writ of, 519
with allocator, writ of, 519

after judgment, 521

EX-OFFICIO INFORMATIONS,
criminal, 4-11

quo warranto, 117-119

by whom liled, 4, 117

FAIR, quo wnrranto in respect of, 129

FALSE RETURN TO MANDAMUS,
action for, 420
criminal information for 421

FEES, table of Court, to be taken in Crown Office Department, 615-618

FELLOW OF A COLLIXiK.

quo warranto in respect of office of, 130, 131

mandamus to elect refused where there is a visitor, 277
restore refused where there is a visitor, 287
admit refused where there is a visitor, 270

of College of Physicians, mandamus to restore, not granted, 287
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FERRY, quo warranto in respect of, 127

FIAT,
provision in Newspaper Act of 1881, does not apply to ex-officio informa-

tions, 10
nor to informations filed by order of Court, 38, 39

necessary before proceedings in error, 100, 101

FILING,
information may be filed by Attorney-General without leave, 10
leave not given to Attorney-General to file, 10
of affidavits : see AFFIDAVITS,
of criminal information, 59

certificate of, 511
of quo warranto information, 175
of return to mandamus, 409
certificate of findings, &c., at trial, by associate, 84

FOREIGN ATTACHMENT, custom of, 473, 474

FOREIGN RULERS, criminal informations for libels upon, 9

FORMS : see under the various titles.

FREEMAN,
quo warranto in case of, 124
mandamus granted to admit, 280, 325, 326

FRIENDLY SOCIETY, mandamus to secretary of, 360

GAOLER,
quo warranto in case of, 124
mandamus to compel delivery up of body of deceased prisoner, 358, 359

him to receive prisoner, 359

GOVERNOR of gaol, mandamus granted to restore, 286

GRAMMAR SCHOOL,
endowed, mandamus granted to restore master of, 285

and under master, 285
but not if annexed to a cathedral where there is a visitor, 286,

287

GUARDIANS (POOR LAW),
quo warranto lies in respect of, 125, 126
mandamus granted to elect, 277, 336

elect clerk to, 277
admit clerk to, 281
restore clerk to, 286

compel them to appoint chaplain, 336

obey order of justices, 336

pay money, 336
allow inspection of accounts, 336

appoint master, and auditor, 336
account to poor law auditor, 336

GUILTY,

plea of, to information, 67
form of, 530.

HEARSAY, in affidavits, 165

HEBDOMADAL COUNCIL, decision of, in revising register of residents, may
be reviewed on mandamus, 352, 353

HIGH STEWARD of a borough, mandamus granted to admit, 280
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HIGHWAY, when justices compellable to direct indictment for non-repuir of,
316.

HOSPITAL,
quo warranto does not lie is respect of a private, 129.

surgeon of, mandamus to admit, not granted, 283
restore, not granted, 287

HOUSE OF LORDS,
appeal to, 106, 107

procedure, 626-644

ILLITERATE, affidavits of : see AFFIDAVITS.

IMPRISONMENT,
after sentence, how duration of, to be reckoned, 105, 106

payment of costs of apprehension, 106

INCOMPATIBLE OFFICES,
what are, 143.

when amotion is necessary, notwithstanding acceptance of, 144, 145.

INDICTMENT,
how it diifers from information 3
where there is an effective remedy by, mandamus not granted, 238-240

INFORMATIONS,
why so called, 1

various kinds of, 1. 2

origin of, is common law, 2, 3
how differing from an indictment, 3

See CRIMINAL INFORMATIONS, and Quo WARRANTO INFORMATIONS.

INLAND REVENUE, whether mandamus lies to commissioners of, 350

INN,
of Court, mandamus to admit to, not granted, 237, 283

Barnard's, mandamus to admit to, not granted, 283

INSOLVENCY COMMISSIONERS, mandamus granted to, 297

INSPECTION,
not allowed in cases of criminal informations, 82
in other cases, 191, 192
of public documents, mandamus to compel allowance of, 265-268.

of accounts of private company, mandamus to compel, not granted, 3:*5.

INTERPLEADER in mandamus proceedings. 417

IRREGULARITY, setting aside proceedings for, 188

ISSUE,
directing an, 417
settlement of issues, 417

JUDGE,
of sheriff's court, mandamus granted to admit, 280

of county court, criminal information against, 26

quo warranto in respect of office of, 123.

JUDGMENT,
on demurrer to criminal information, 69

form of, 544

signing, after trial, 84

acquittal is final in cases of criminal information, 85

form of, of entry of judgment <>n acquittal, 542

motion in arrest of, in cases of criminal information, 90
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JUDGMENT continued.

respiting, in cases of criminal information, 91

moving for final, in cases of criminal information, 91, 92
of Court of Appeal, in error, 106

by default, 185
form of, 542

at trial, or postponed for further consideration, 199
motion for, 199, 200

roll, 540
of ouster, 201, 202

when improper, 203
of fine, 203
under 9 Anne, c. 20, 203, 204

setting aside, 204
non obslanie veredicto, 204
arrest of, 204
on confession, 543
for want ofjoinder in demurrer, 543
of ouster on disclaimer to quo icarranto, 560
for Crown, in quo warranto after trial, 561

mandamus after trial, 565.

JUDICATURE ACTS, effect of, on grant of mandamus, 272

JUDICIAL COMMITTEE of Privy Council: see PRIVY COUNCIL.

JURAT,
of a corporation, mandamus granted to admit, 281
of affidavit, error in, 44, 45

JURISDICTION,
quo warranto does not lie for exceeding, 132
mandamus to compel exercise of: see MANDAMUS.
prohibition to restrain excess of: see PROHIBITION.

JURY,
in case of trial at bar, 80
in other cases, 80, 81

JUSTICE,
criminal information for attacks on administration of, 23

attempts to defeat, 23

JUSTICES,
criminal information against, 26-32

only granted in cases of dishonest, corrupt, or oppressive motive, 26

applicant must swear to his innocence, 29

quo u-arranto lies in respect of office, 123

JUSTICES AND PETTY SESSIONS,
mandamus issued to, 310-320

to hear and determine, 310, 311
to commit for non-payment, 312
to award costs, 312
but not to make an order of maintenance on any particular

parish, 312
to receive an information and take recognizances, 312
to issue distress warrants, 312, 313

procedure to be adopted by them, where legality of

rate is contested, 313
cannot impose conditions, where they act ministerially, 313
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JUSTICES AND PETTY SESSIONS continued.

mandamus to issue warrant of commitment to enforce a conviction re-

fused, 313

compel performance of other duties, 313-316
when compellable, to direct indictment for non-repair of a highway, 316
mandamus refused, where they have heard and determined, however erro-

neously. 310

except, seinb/i', in cases as to licenses. 319
exercise of discretion, not interfered with by mandamus. 317
mandamus refused, where other justices may more fittingly act, 317

also where applicant has another remedy, 317
when bound to hear evidence of truth of a libel, 317

compellable to state grounds of refusal of a license, 318
when compellable to state a case, 319, 320
mandamus to, not granted where there is an appeal to quarter sessions, 320

procedure by rule substituted for mandamus, 320, 321

prohibition to, 482, 483: see PROHIBITON.

JUSTIFICATION,
plea of, in informations for libels, 69, 70
form of plea, 527

LAND TAX, commissioners of, mandamus to, 339

LECTURER,
endowed, mandamus granted to elect, 277

admit, 280
if unendowed, or dependent on voluntary contributions, mandamus not

granted, 283
or if rector may refuse use of pulpit, 283.

LIBELS,
kinds of, for which ciiminal informations have been filed ex-officio, 7-9
on individuals, old practice as to granting informations for, 14, 15

modern practice, 15, 16

general rule as to granting informations for, 16

upon peers, &c., in their private character, 17

upon the dead, 17
where applicant for criminal information resides abroad, 17, 18

on members of Parliament, 19

on magistrates, 19, 20
on clergy, 20
on town clerk, 20
on a body of persons, 20, 21

plea of justification in cases of, 69, 70
form of, 527

form of replication to such plea, 528
demurrer to plea, 529

joinder in demurrer by prosecutor, 529

by defendant, 529
forms of information for, 503 ct seq.

LIBRARIAN of a college, mandamus granted to admit, 280

LICENSED VICTUALLERS ASSOCIATION, quo mirntnto does not lie fty

office of committeeman of, 129

LIMITATION, period of, in applications for quo irarranlo, 135-137

LIVERYMAN of city company, mandamus granted to admit, 282
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LOCAL BOARD,
mandamus to compel provision by. of proper drainage, 337

chairman of, to certify election of member, 337

making a rate, 337

carrying out of Public Libraries Act, 337, 338

compensation for lands injuriously affected, 338

LOCAL GOVERNMENT BOARD,
whether mandamus lies to, 350

prohibition to, 433, 434

quo warranto in case of member of a, 124

LORDS, HOUSE OF,
appeal to, 106, 107

standing orders as to appeals, 626-644

LORD LIEUTENANT, mandamus to, to declare vacant militia commissions, 355

LORDS OF ADMIRALTY, whether mandamus lies to, 349

LORDS OF TREASURY, whether mandamus lies to, 346-349

MAGISTRATES: see JUSTICES.

MANDAMUS, 223
Blackstone's definition of, 223

meaning of "prerogative writ," 223

origin of the writ, 224

granted where no other remedy, 225
not against Crown or its servants, 225

only by Queen's Bench Division, 225

distinguished from other kinds of mandamus, 225, 226

general rules applicable to, 227-251
there must be a legal to performance of a public duty, 228-231

duty must be of a public nature, 231
there must be no other effective means of enforcing the right, 232 et seq.

as by quo warranto, 232
or action, 233, 234
or petition of right, 235
or execution, 235
or distress, 235
or remedy in equity, 235, 236
or appeal, 236, 237
or a remedy in one's own hands, 237, 238
or by indictment, 238-240

refused where matter can be more appropriately dealt with elsewhere,
241

or where it is being litigated elsewhere, 241, 242
not refused where other remedy not so effectual, 242-244

is merely cumulative, 244
would operate harshly, 245

refused where unnecessary, 245, 246

t
must be practically effective to secure object aimed at, 246, 247
there must have been a demand and refusal, 247-249

granted only to compel the doing of something, 250

application must not be unduly delayed, 250, 251

premature, 251
Court must be satisfied as to motives of applicant, 251

nature of the duties enforceable by mandamus, 252-272

duty must be of an imperious character, 252

meaning of permissive words in a statute, 254-256
difference between judicial and ministerial duty, 256, 257
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MANDAMUS continued.

nature of the duties enforceable by mandamus continued.

how far decision of an inferior tribunal will be compelled by manda-
mus, 257-259

where existence of a visitor will not prevent grant of mandamus, 259
mandamus in case of exercise of discretionary powers, 260.

arbitrary or unjust rules lor exercising discretion,
261

exercise of discretion maliciously or from interested motives, 262

compulsory exercise of discretion, 262
distinction between particular and general discretion, 262, 263
mandamus not granted to review erroneous judgment. 263, 264

granted to allow inspection of public documents. 265-268
but not accounts of a private company, 335

mandamus to pay money, 268-271
deliver up public books, &c., 271
take legal proceedings, not granted, 271
nor to command another person to do something, 271

cases in which mandamus would formerly but not now be granted,
271, 272

effect of Judicature Acts on grant of mandamus, 272
offices in respect of which a mandamus has been granted, 273-293

enumeration of offices, 273, 274
offices in respect of which mandamus has been refused, 275

discretionary refusal, 276
offices in respect of which mandamus to elect, granted, 276, 277

appoint, 278
admit or swear in, granted, 279-282

refused, 283

restore, granted, 2*3-286

refused, 280-289
mandamus not granted to deprive of office, 289
effect of mandamus to admit or swear in, 289, 290
distinction between remedy by mandamus and by quo trarrnnlo, 290-293
mandamus granted where question cannot be otherwise tried, 293

to inferior tribunals, 294-321

general rule applicable to, 294
to what courts not granted, 294, 295

scope of mandamus when granted, 295
distinction between mandamus to judicial and to ministerial

officer, 295
not granted to compel rehearing, or by way of appeal. -'!).">

nor to enforce judgment of inferior Court. .':.")

nor against subordinate officer of inferior Court, 295

to ecclesiastical courts, 296, 297

insolvency and bankruptcv commissioners, 297

Mayor's Court, 298

county courts and other local courts, 298
courts leet, 298, 299

to customary courts, 299, 300

quarter sessions, 310-320: see QUARTER SKSS IONS.

petty sessions and justices, 310-320: see PETTY SKSSIOXS AND
JUSTICES.

rule instead of mandamus, 320, 321

to public bodies and public officers, 322-360

public bodies, 322-354

general rule, 322

municipal corporations, 323-328 : see MUNICIPAL CORPORATION.

corporations sole, 328
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MANDAMUS continued.

corporations generally, 329

railway companies, 329-336 : see RAILWAY COMPANY.
companies generally, 333

poor law guardians, 386, 337 : see GUARDIANS.
local board, 337, 338 : see LOCAL BOARD.
district board, 338
burial board, 338

sewage and drainage commissioners. 338, 339
land tax commissioners, 339
enclosure commissioners, 340
tithe commissioners, 340

churchwardens, 340-344 : see CHURCHWARDENS.
vestry, 344 : see VESTRY.
church trustees, 344
road trustees, 344, 345
river trustees, 345
East India company, 345
servants of the Crown, 346-350

lords of treasury, 346-348

admiralty, 349
commissioners of 'woods and forests, 349

customs, 349, 350
inland revenue, 350

excise, 350
local government board, 350

postmaster-general, 350
election commissioners, 350, 351

railway commissioners, 351, 352
universities and colleges, 352, 353

bishop and archbishop, 353, 354
to public officers, 354-360

municipal officers, 323 et seq
a lord lieutenant, 3?5

sheriff, 355
treasurer of a county or town, 355, 356

parish officers, 356-358

surveyors, 358

coroners, 358

gaolers, 358

savings bank managers, directors, &c., 359
collector of excise, 359

registration officers, 359

secretary of friendly society, 360
masters of High Court, 360

MANOR, mandamus to admit bailiff of, not granted, 283

MARKET, quo warranlo in respect of, 126

MASTER,
of a city company, quo warranto in case of, 124

college, mandamus to appoint, granted. 278

grammar school, mandamus granted to appoint, 278
mandamus granted to restore, 285
but not if school annexed to cathedral having a vis-

itor, 286, 287

under, of endowed grammar school, mandamus granted to restore, 285
of a college, mandamus to restore not granted where there is a visitor, 287
of High Court, mandamus to, 360
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MAYOR,
quo warranto lies in respect of, 123
mandamus granted to elect, 276, 323

admit and swear in, 280, 323

MAYOR'S COURT,
mandamus granted to. 298

prohibitions to, 474-475

MEDICINE, mandamus to license to practice, refused, 279

MELIUS INQUIRENDUM, form of writ of, 521

MINISTER,
of endowed dissenting chapel, mandamus granted to admit, 279

and to restore, 285

MINUTES (of corporation) evidence of, 193

MISUSER of a franchise, quo warranto for, 145, 146

MITIGATION, affidavits in, after conviction on criminal information, 94, 95

MONEY, mandamus to compel payment of, 268-271

MONTH, interpretation of, in rules as to time, 186

MOTIONS, rules as to, 72-74

MOTIVES of applicant for mandamus, 251

MUNICIPAL CORPORATION,
quo warranto in respect of corporate offices, 116, 123

form of information, 558
in what cases remedy is, not by quo warranto, but by election petition, 140,

141, 158, 159
course to be pursued by, in cases of disqualification after election, 142

mandamus to, 323-328
assemble and do work of corporation, 323
elect officers of corporation, 323, 324

form of, 563
effect of omission to hold election at proper time, 323
mandamus to elect mayor, aldermen, &c., 323

admit mayor, aldermen, &c., 323

compel mayor or alderman, 323
restore alderman, 323

recorder, 323
admit councillor, 323, 324

compel councillor to undertake duty, 324
hold revision court, 324
admit and restore burgess, 324, 325
admit freeman, 325, 326

town clerk, 326
or restore town clerk, 326

compel old mayor to deliver mace, books, &., to new, 326

delivery up of seal, records, &c., 3:.'i;

removal of a corporator, 326, 327
declare vacant office of councillor, 327

repay to treasury expenses of election petition barristx-i

compel holding of local Courts, 327

repeal of bye-laws, 328
allow inspection of charters, &c., 328

has incident to it a power of amotion, 395. See A MOTION.

MUNICIPAL ELECTION, meaning of. in Municipal Corporations Act, 1SS2,

140, 141
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MUNICIPAL OFFICE, returns justifying amotiou from, 393 el seq.

NEWSPAPER LIBELS,
provision as to fiat in Act of 1881 does not apply to ex-officio criminal in-

formations, 10
nor to informations filed by order of the Court, 38, 39

NEW TRIAL, in cases of criminal information, 88, 89

NOLLE PROSEQUI
in criminal informations, 89, 90

form of, 544

NON-USER of a franchise, quo warranto for, 145

NOTARY, mandamus granted to admit, 281

NOTICE,
of intention to apply for criminal information, 37

form of, 499
of intention to apply for criminal information continued.

service of, 38
affidavit of service, 38

form of, 499
to defendant on criminal information, to appear in pursuance of under-

taking in enlarged order, form of, 511
of trial of criminal information, 75, 76

form of, 531
of application for judgment of reversal, 104, 105
when necessary before applying for quo icarranto, 160, 161

form of, 555
of motion to substitute new relator, 185, 186

taxation, 209
motion on appeal to Court of Appeal, 210

forms of, 561, 562
intended objection to judgment of Divisional Court by respondent on

appeal, 211
bail to avoid arrest, 514

to be indorsed on copy, information served on defendant in prison for want
of bail to answer, 516

affidavit of service of, 516
of bail upon order ofjudge without habeas corpus, 525

habeas corpus, 526
to call a defendant on recognizance to appear for sentence, 545
manner of service of, 38

OBEDIENCE to writ of mandamus must be returned, 385

OBSCENE LIBEL,
ex-officio criminal information for, 7

form of, 504

OFFICES,
criminal information against holders of public, 26 et seq.

in respect of which quo warranto lies, 123 et seq.

quo warranto does not lie, 127 et seq.

mandamus has been granted, 273, 274

refused, 275
to elect, granted, 276, 277

appoint, granted, 278, 279
admit and swear in, 279-282

refused, 283
restore, granted, 283-286

refused. 286-289
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OFFICES continued.

mandamus to deprive of, not granted, 289
effect of mandamus to admit or swear in, 289, 290
distinction between remedy by mandamus and by quo warranto, 290-293
mandamus granted where no other way of trying question, 293

to compel performance of duties of holders of public, 354 et seq.

OFFICE COPY,
of affidavits admissible, 44
of affidavits to be obtained by party shewing cause, 54, 166, 369

ORDER ABSOLUTE,
in criminal informations, form of, 502
whether grantable in first instance in case of mandamus, 361

ORDER NISI,
in cases of criminal information, 53
form of, 500

enlarging, 53
form of enlarged order, 501

shewing cause against, 53-55

discharging, 55
form of order discharging, 501
in cases of quo warranto, 165-167
consolidation of several, in quo warranto, 171

in cases of mandamus, 367 et seq.

ORGANIST of parish church, mandamus refused as to, 277

OUSTER,
judgment of, 201, 202
when judgment of, not proper, 203
after judgment of, against applicant, mandamus to admit not granted, 283

judgment of, on disclaimer, form of, 560
after trial with a jury, form of, 561

OUTLAWRY,
of defendant for non-appearance to criminal information, 62-65

Crown Office Rules as to, 578-580
reversal of, 65, 66

Crown Office Rules as to, 580, 581

writ of error to reverse, 521

assignment of error upon judgment in, 522

joinder in error upon judgment in, 522

OVERSEERS,
quo warranto does not lie for office of, 127

mandamus granted to elect, 277

appoint, 278

admit, 281

PARLIAMENT, criminal information for libels upon Houses of, 9

PARISH CLERK,
mandamus granted to appoint, 278

admit, 282

PARISH OFFICERS, mandamus to, to perform various duties, 356-358

PAYMENT of money, mandamus to compel, 268-271

PEACE, criminal information for provoking to breach of, 22

See.CLEKK AND JUSTICES.

PEERS, &c., criminal information for libels on, 17
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PERMISSIVE WORDS, meaning of, in statutes. 2f>4-256

PETITION OF RIGHT, where there is a remedy by. "mandamus not granted,
235

PETTY SESSIONS: see JUSTICES AND PKTTV SESSIONS.

PHYSICIANS.
mandamus to admit to college of, not granted. 283

restore a fellow of college of, not granted, 287

PLEA,
of guilty to criminal information. 67

form of, 530
in abatement, 67
of not guilty to criminal information, 69

form of, 527

entry of plea of guilty or not guilty, 527
of justification in cases of libel, 69, 70

form of, 528
rules applicable to pleas and demurrers, 70, 71

entry of retraxit of, and judgment thereon, 530

PLEADINGS.
See PROCEDURE
general rules applicable to, 181-184
order extending time for, in criminal cases, 530
mode of service of, 71
rules as to time, 186-188

POOR LAW GUARDIANS: see GUARDIANS.

PORTREEVE,
quo wnrranto in respect of office of, 123
mandamus granted to elect, 277

admit or swear in, 281

POSSESSION,
actual, necessary in cases of mandamus to restore, 283 el seq.
what constitutes de facto, 290-293

POSTEA,
on trial in Middlesex or London, 536

at the assizes, 537

POSTMASTER-GENERAL, mandamus to, 350

POVERTY, when a disqualification in a relator, 154, 155

PREBENDARY, mandamus granted to admit, 279

PREROGATIVE WRIT, meaning of, 223, 224

PRIVY COUNCIL,
mandamus has never been granted to, 294
whether restrainable by prohibition, 429-431

PROCTOR, mandamus to restore, refused, 2S7

PROSECUTOR,
who may be, in mandamus, 363, 364
affidavit of, 365, 366
effect of death of, 419

PROVOST OF ETON, mandamus granted to admit, 279
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PROCP;DURE (CRIMINAL INFORMATION),
mode of application, 37
notice of intended application, 37

form of, 499
service of notice, 38
affidavit of service, 38

form of, 499

adjournment for notice, 38

fiat, 38
time within which application must be made, 39-41
title of affidavits when applying, 41

what may be deposed to, 41, 42

affidavits, 41-51 : see AFFIDAVITS.
renewed application on amended affidavits, 51, 52
motion must be made by counsel, 52
order nisi, drawing up of, 53

form of, 500
service of, 53
affidavits of service, 500, 501

enlarging time for shewing cause, 53
form of enlarged order, 50J

office copies of affidavits to be obtained by party shewing cause, 54

charging order nisi, 55
form of order discharging, 501
civil action in respect of same offence, 55

recognizance on order being made absolute, 56
form of order absolute, 502
form of prosecutor's recognizance, 502
no appeal from decision of Divisional Court, 57
information to close of proceedings, 58-74

substance of information, 58
form of information not ex officio, 502

ex officio, 503
for a seditious libel, 503
for an obscene libel, 504
for a blasphemous libel, 505
for a libel on a foreign ruler, 506
for bribery at parliamentary election, 507
for various other offences, 510

filing information, 59
form of certificate of information filed, 511

appearance by defendant, 59

compelling appearance of defendant, 59

entering appearance for defendant, 60
form of notice to appear in pursuance of undertaking in enlarged

order, 511

recognizance by defendant. 60, 61

form of, 515

entry of appearance for defendant in prison, 60

estreating defendant's recognizance, 61

discharge of defendant, 61

subpoena to answer, 61

form of, 512
affidavit of service of, 513

attachment of defendant, 61, 62
form of writ of, 517

outlawry for non-appearance, 62-65
reversal of outlawry, 65, 66

form of writ of error to reverse outlawry, 521
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PROCEDURE (CRIMINAL INFORMATION) continued.

information to close of proceedings continued.

order to plead, 67

plea of guilty, 67
form of, 530

defences, 67

entry of plea of guilty or not guilty, 527

plea in abatement, 67

demurrer, 67-69
to information, form of, 527
to plea, form of, 529

joinder in demurrer, 68
form of, 529

entry of demurrer, 68

paper books, 68

judgment on demurrer, 69

plea of not guilty, 69

justification in cases of libel, 69, 70
form of, 527, 528
form of replication to plea of. 528

entry of retraxit of plea and judgment thereon, 530

pendency of another prosecution no defence, 70
rules applicable to pleas and demurrers, 70, 71

procuring copies of pleadings, &c., 71

mode of service of pleadings, &c., 71
amendment of information, 71, 72

joinder of issue, 72

striking out or accelerating case, 72

motions, rules as to, 72-74
effect of non-compliance with rules, 74
rules as to time, 76, 77 *

procedure from close of pleadings, 75-85
notice of trial, 75, 76

forms of, 531

countermanding notice, 76

withdrawing record, 76
forms of record, 531, 532

entering record for trial, 76
rules as to time, 76, 77

impounding papers for evidence at trial, 77

change of venue, 77, 78
forms of suggestion, 532-534

bringing on case for trial, 78, 79
defendant's costs where prosecution does not proceed, 79
mode of trial, 79
trial at bar, 79, 80

jury in case of trial at bar, 80

jury in other cases, 80, 81
form ofjudge's order to strike special, 534
warrant of tales, 82

form of, 535

subpoenas ad trstificandum and duces tecum, 82
forms of, 549-551

entry for trial, 82

discovery or inspection not allowed, 82

procedure at trial, 82

attorney-general's right to reply, 82, 83
amendment of variances at trial, 83, 84

entry of findings, &c., by associate, clerk, or master, 84
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PROCEDURE (CRIMINAL INFORMATION) continued.

procedure from close of pleadings continued.

form of associate's certificate, 535

filing certificate of findings, &c.. 84

form of certificate. 535

signing judgment, 84

acquittal is final, 85

postca on trial in Middlesex or London, 536
at the assizes, 537

proceedings subject to conviction, 86-107
difference between time for sentence in ex-officio and other informa-

tions, 86
order to commit when defendant sentenced at trial, 538

recognizance to appear for sentence, 86
form of, 544

bringing up defendant for judgment, 86, 87
notice to call a defendant on recognizance to appear for sentence, 545

procedure where defendant not under recognizance, 87
after judgment by default, 87

warrant of arrest after conviction and recognizance estreated, 539
on conviction by default to hold defendant to bail, 540

entry or judgment roll, 540

entry ofjudgment upon verdict after acquittal, 542.

by default, 542
on confession, 543
for want ofjoinder in demurrer, 543
on demurrer after argument, 544

new trial may be moved for, 88
how applied for, 88
within what time, 88
order nisi, 88

grounds for, 89
order absolute, 89

nolle prosequi, 89, 90
form of entry of, 544

arrest ofjudgment, 90

respiting judgment, 91

warrant to hold to bail, 91

form of, 537

moving for final judgment, 91

personal appearance of defendant when sentenced pronounced, 92

affidavits before sentence, 93-96
in mitigation, 94
in aggravation, 95, 96

sentence, 96, 97

respiting execution, 97

prosecutor's costs, 98
successful defendant's costs, 98-100
taxation of costs, 100

rules as to, 606-615
no appeal as to costs in cases of criminal information, 100

proceedings in error, 100-107
fiat of Attorney-General must be obtained, TOO

form of, 548
writ of error may be quashed, 101

form of writ of error, 548
service of writ of error, 101

carrying in roll of error, 101

42 INFORMATION.
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PROCEDURE (CRIMINAL INFORMATION) continued.

procedings in error continued.

certificate of allowance, 101
form of, 549

statement of some particular ground of error, 549

transcript of record, 1 02

assignment of error, 102
form of, 546

order to join in error, 102, 103
form of joinder, 547
effect of absence of joinder, 103

filing joinder, 103

paper books, 103

recognizance on defendant obtaining writ of error, 103, 104

estreating, 104
notice of application for judgment of reversal, 104, 105
effect of repayment of fine where conviction affirmed, 105
warrant to apprehend and imprison, 105
how duration of imprisonment to be reckoned, 106, 107

judgment of Court of Appeal, 106
See also AFFIDAVIT and ERROR.

PROCEDURE (QUO WARRANTO), 160-172

application for order nisi, 160
when notice of motion necessary, 160, 161
form of notice, 555
within what time application must be made, 136, 137, 161

affidavit of relator necessary, 161

what affidavit should contain, 161, 162-165
renewed application where affidavits defective, 162
title of affidavits, 162

order nisi. 165, 166
form of, 556
must specify every objection, 165, 166
service of, 166

form of affidavit of, 556

shewing cause against, 166, 167

appeal from grant or refusal, and from discharge or making absolute, 167
second application by same relator, 167. 168
costs on discharging order nisi 168

making order absolute. 168-170
form of order discharging or making absolute order nisi, 556
when security for costs ordered, 170

recognizance to be entered into, 170
form of, 557

subsequent interference by Court, 170, 171

permitting defence against defendant's wish, 171
consolidation of several orders nisi, 171, 172
substitution of new relator, 172
the information and subsequent pleading, 173-188
form of information, 173, 174

examples of forms, 557-559
one information against several persons, 174

filing information, 175

amending information, 175

quashing information, 175

compelling appearance, 175
writ of subpoena to answer, 560
disclaimer by defendant, 175
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PROCEDURE (QUO WARRANTO) continued.
disclaimer by defendant continued.

form of, 559

judgment of ouster on, 560
order to plead, 176

pleadings, 176

defence, 176

pleading double or several matters, 176, 177
mode of traversing allegations of information, 177

examples of defences, 177, 178
defence may be partial as to time, 179

demurrer, 179, 180

pleadings subsequent to defence, 180

reply, 180

pleadings subsequent to reply, 180
close of pleadings, 181

general rules applicable to pleadings, 181-184

special case, 184, 185

directing an issue, 417
settlement of issues, 417
admissions of fact, 417

judgment by default, 185
motions and other applications, 185, 186

neglect by solicitor, 186
fees chargeable by solicitors, 186
rules as to time, 186-188
effect of non-compliance with rules, 188

setting aside proceeding for irregularity, 188

procedure from close of pleadings, 189-220
notice of trial, 189

time for giving, 189

venue, 189
mode of trial, 189, 190
trial at bar, 190

special jury, 190

entering record, 190
warrant of tales, 190

retaining Queen's counsel, 190

changing venue, 190, 191

discovery and inspection, 191, 192
onus of proof at trial, 192

witnesses, 193

documentary evidence, 193-195

adjournment of trial, 195
mode of giving evidence at trial, 195-198: see EVIDENCE
ordering production of documents, 198

consequence of disobeying such order, 198

expenses of witnesses, 198

powers of amendment, 198, 199

speeches to jury, 199
restriction on cross-examination, 199

verdict, 199

judgment at trial or adjournment for further consideration, 199
motion for judgment, 199-201

judgment of ouster, 201, 202
form of, 561
when improper, 203

fine, 203
under 9 Anne, c. 20, 203, 204



660 - INDEX.

[The paging refers to the [J pages.]

PROCEDURE (QUO WABRANTO) continued.

procedure from close of pleadings continued.

setting aside judgment, 204
new trial, 204

judgment non obstante veredicto, 204
arrest of judgment, 204

costs, 204-210 : see COSTS.

appeal to Court of Appeal, 210-213 : See COURT OF APPEAL.
execution, 214-220 : see EXECUTION.
appeal to House of Lords, 220

PROCEDURE (MANDAMUS),
application for mandamus, how to be made, 361

order in nature of mandamus, how to be made, 301
whether order absolute in first instance may be granted. 361

application, how to be made in vacation, 362

by whom to be made, 362
when to be made, 362
when notice of, to be given, 363

who may be prosecutor, 363, 364

against whom application to be made. 364, 365
affidavit must be made by prosecutor, 365
what affidavit must shew, 365, 366

title, &c., of affidavits, 366 : see AFFIDAVITS,
cases in which order absolute in first instance granted, 366, 367
order nisi, to whom directed, 367

notice to be given by, 368
service of, 368

enlarging, 369

amending, 369

shewing cause against, 369
affidavits in opposition to, 369

discharging, 370
order absolute, 370, 371

settling form of, 371
costs of, 371

amending, 371
service of, 372

security for costs, 371

renewing motion for mandamus, 371

appeal, 373
the writ, 374-383

form of, 374, 562, 563
direction of, 375, 376

body of, 376
,

mandatory part of, 377, 378
date and teste, 378
indorsement of, 378
issue of, 378
where returnable, 379

amending, 379
cross or concurrent, 379
alias or pluries, 379
service of, 380

may be peremptory in first instance, 380

filing, 381

superseding, 381

quashing, 381-383
the return, 384-412
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PROCEDURE (MANDAMUS) continued.

form of, 565
return must be to first wait, 384

various kinds of, 384
of obedience, 385, 386
of obedience to part, 386

denying material facts, 386-388

alleging new facts, 388-390

sufficiency of, 390 et seq

justifying amotion, 395-398
from municipal office, 398-402

by customary power, 402
on ground of fraudulent election, 402
must set forth the facts, 402, 403

by part of governing body, 403
where removal justifiable, though irregular, 403
need not shew cause of, where there is a visitor,403
from office held at pleasure, 404

refusal to admit, 404, 405
in nature of demurer, 405
when to be made, 405

by whom to be madej 405-407

by persons other than those to whom writ is addressed, 407, 408
effect of death, &c.

,
of person to whom writ is directed, 408

disavowing return, 408
how return to be made, 408, 409

filing return, 409

taking return off file, 409

compelling return, 409

quashing return, 410, 411

present procedure instead of quashing, 412

amending return, 412

proceedings subsequent to return, 413-425

practice before 9 Anne, c. 20, 413
under 9 Anne, c. 20 and 1 Will. 4, c. 21, 413, 414

new procedure, 414

discretionary refusal, 414, 415
issue of new writ, 415

pleadings subsequent to return, 415-416
where only an issue of law, 416

issue is one fact, 416

delay by prosecutor, 416

non-compliance with rules, 416

amendment, 416

interpleader, 417

special case, 417

directing an issue, 417
settlement of issues, 417
admissions of fact, 417
notice of trial, &c., 417
notice to admit, &c., 417

obtaining copies of proceedings, 417
writ of subpoena on trial of issues, 566

trial, 417

verdict, 417

damages, 417, 418

signing judgment, 418
form ofjudgment for Crown after trial with a jury, 565

new trial, 418
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PROCEDURE (MANDAMUS)-^ontf/mZ.
proceedings subsequent to return continued.

effect of death of prosecutor, 419

costs, 419
when and how application for, to be made, 419, 420

error, 420

appeal, 420

f protection to persons obeying writ, 420
false return, action for, 420, 421

criminal information for, 421, 422

peremptory mandamus, 422

quashing or setting aside, 423

execution, 424

attachment, against whom, 424, 425

PROCEDURE (PROHIBITION),
by whom application for prohibition may be made, 485

against whom application may be made, 486
time for applying, 486

changes in procedure, 486, 487
how application to be made, 487
what affidavits should contain, 487, 488
order nisi, 488

service of, 488

suspending issue of writ, 488
order nisi in case of county courts, effect of, 483, 489
order absolute in first instance, 489

shewing cause against order nisi, 489

appeal from grant or refusal of order, 489, 490
renewed application for prohibition, 490

setting aside writ, 490
time for appealing from Chambers, 490, 491

pleadings in prohibitions, 492 et seq.

none, in case of prohibition to county court, 493
what they should shew, 493

declaring in prohibition, 493, 494
order to deliver, is discretionary, 494-496

trial, new trial, appeal, &c., 496
mode of issuing writ, 496
form of writ, 496, 566

procedure when writ issued fo county court, 496
execution. 496, 497

costs, 497

consultation, 498

PROHIBITION, 426
nature and extent of the jurisdiction, 426-435

object of the jurisdiction, 426
whence the writ issued, 426, 427
to what Courts issued, 427-433

guifre, to Privy Council, 429-431

public bodies prohibited. 433, 434
ancient writ to restrain waste. 434, 435

general principles regulating the jurisdiction, 436-462

general rule as to prohibition, 436

exception, 437, 438
reason of, 438

what is not ground of prohibition, 438

only judicial proceedings prohibited, 440

proceedings against foreign sovereign, 440, 441
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PROHIBITION continued.

where judge below is interested, 441

agreement cannot give jurisdiction, 441
whether grant of vi rit is discretionary, 441-445

grant not obligatory in all cases, 445, 446
effect of acquiescence, 446-449
not granted quia limet, 449
how soon prohibition granted. 449

general principles regulating the jurisdiction continued.

substance of cause below, and not form considered, 449, 450
where jurisdiction depends on contested facts, 450, 451

a doubtful point, 451
where point out of jurisdiction is immaterial, 451

statutory bar in some cases to prohibition, 451
effect of, ss. 89, 90, of Jud. Act, 1873 . . 451, 452

prohibition may be partial, 452, 453
sometimes only quouque, 453

time for applying, 453-455
when exception must first be taken below, 455, 456

application premature, 456-458
too late, 458, 459
after judgment, 459

question between prohibition and appeal, 460-462

prohibition or injunction, 462
whether granted, after one division of Superior Court has affirmed

jurisdiction of inferior Court, 462

applications of the general principles, 463-484
in case of Ecclesiastical Courts, 463-470

general rules, 463, 464
what matters not triable in Ecclesiastical Courts, 464 ft seq.

misconstruction of statute, a ground of prohibition, 468

prohibition after sentence, 469
when question as to existence of custom is not ground of prohibi-

tion, 469-
effect of offence being punishable temporarily also, 469
where part of the matter is cognizable by Ecclesiastical Court,470
effect of submission to jurisdiction, 470
mere irregularities in procedure not ground of prohibition, 470

appeal distinguished from prohibition, 470
Vice-Chancellor's Court at Universities, 471

Mayor's Court of City of London, 471-475
after removal ofjudgment into Superior Court, 473
effect of s. 15 of Mayor's Court Act, 1857 . . 473
custom of foreign attachment, 473

county courts, 475-482
matters excluded from their cognizance by statute, 477
not granted for errors in procedure or judgment, 478

granted, where action is substantially outside their jurisdiction, 479
not where error is corrigible on appeal, 479
or where jurisdiction depends on contested facts, 479-481
what conduct will disentitle to prohibition, 481

right of appeal to Court of Appeal, 481, 482

quarter sessions, 482
Salford Hundred Court, 482

Liverpool Court of Passage. 482

justices, 482

coroners, 483
the Railway Commissioners, 483, 484

where remedy is by appeal, 484
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QUARTER SESSIONS,
mandamus to, 301-310

granted to hear and determine, 301

notwithstanding non-compliance with rule of practice, 301
unless rule commends itself to High Court, 301, 302

where they refuse to hear on a preliminary objection, 302
when their decision on a preliminary point is conclusive, 302, 303
not compelled to receive any particular evidence 303
what is a decision on the merits, 304
mandamus to restore clerk of peace. 304

to erase a false entry made without jurisdiction, 304, 305
to compel issue of process to enforce judgment, 305
to do various other acts, 305
not granted, where there is a determination, however errone-

ous, 306
or in any case of exercise of discretion, 307

where sessions give a case, 308
but granted where there is only an offer of a case not accepted,

308

refused, to grant a case, 308

granted, where terms of case could not be agreed on, 308
not granted, to rehear an appeal, 308

or to review evidence, 308
or to alter minutes of verdict, 308
or to alter judgment as entered, 309
or to apprehend, 309
or to quash a rate, 309

where unwarranted order made as to costs, 309
mandamus refused, to compel putting in suit a bond. 310

prohibition to, 482

QUASHING,
Court will not quash ex-officio criminal information, 10, 11
writ of mandamus, 381-383
return to writ of mandamus, 410-412

QUEEN'S COUNSEL,
retaining, in cases of criminal information, 82

quo warranto information, 190

QUO WARRANTO INFORMATIONS, 108-222

origin of jurisdiction, 108
writ of quo warranto, 108

change from writ to information, 109, 110
difference between ancient and modern procedure, 110

procedure now wholly civil, 111

kinds of information, 112
statutes relating to them, 113-117
to what offices the statute of Anne applies, 115, 116

applies to claim of office which does not exist, 116
to what offices 9 Geo. 3. c. 58. applies, 117
what informations can be filed only by Attorney-General, 117-119

general rules as to offices for which quo warranto lies, 121, 147, 148

grant or refusal of information is discretionary, 122
distinction between cases where quo warranto and where mandamus is

proper remedy, 122, 290-293
enumeration of public offices to which quo warranto applies, 123-126
other franchises in respect of which quo warranto lies, 126, 127
offices in respect of which quo warranto does not lie, 127-131
mere claim without user not sufficient, 131, 163
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WARRANTO INFORMATIONS continued.

what amounts to a user, 131, 132
cases to which procedure by quo wurranto does not apply, 132-134
does not apply to case of exceeding jurisdiction, 132
nor to a refusal to take office. 132
nor to a proceeding judicial and not ministerial, 132, 133

general principles regulating grant or refusal of informations, 135-159

period of limitation for applying, 135-137

quo warranto on the ground of derivative title, 138, 139

various grounds of attack on title to office, 139-142

disqualification at time of election, 140
no majority of votes, 140

invalidity of election, 141

improper admission to office, 141, 142

subsequent disqualification, 142, 143

in what cases remedy is by election petition, 140, 141, 158, 159

what are incompatible offices, 143
when amotion necessary before applying for quo warranto, 144, 145

for non-user or misuser of a franchise, 145. 146

cases in which granted after defendant has ceased to hold office, 146, 147

cases of discretionary refusal, 147-157
on account of insignificance of office, 147

long user, 148
existence of other remedy, 148
mere foolish claim, 149
conduct or motives of relator, 149

consequences which would result, 149

mere irregularity producing no serious harm, 149, 150

delay in applying, 151

disqualification of relator, 151-157: see RELATOR.

primd facie case not made out. 155, 156

who is a duly qualified relator, 157

management of prosecution taken from relator, 157

procedure to obtain information, 160-172 : see PROCEDURE (Quo WAR-
RANTO).

substitution of new relator, 172
the information and subsequent pleadings, 173-188: see PROCEDURE (QUO
WARRANTO).

RABBIT WARREN, of a private nature, quo warranto does not lie for, 129

RAILWAY COMPANY,
mandamus to, 329-336

to construct their line, 329, 330
to reinstate line, 330
to carry roads over railway, or railway over roads, 330

but not at rates of inclination on plans deposited, 330

to remove obstructions in highway, 330

to proceed, after giving notice to treat, 330

to issue their warrant to sheriff, 330

to take up award, and pay arbitrator's fees, 330, 331

formerly, but not now, to pay amount of compensation

awarded, 331

application for, should not be made too soon, 331

where deed of reference or award makes no mention of costs,

331
to give inspection of register of shareholders, 331

to compel carrying of applicant's goods, not granted, 332

to pay to overseers deficiency in assessment of rates caused,

by taking land, 332
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RAILWAY COMPANY continued.

mandamus to, where company fails to carry out agreement for purchase,
332

where company has option of doing one of two things, 332,
333

See also COMPANY. .

RAILWAY COMMISSIONERS,
mandamus to state a case, 351

prohibition to, 434, 483, 484

RECEIVER, of Bedford Level, mandamus granted, to restore, 286

RECOGNIZANCE,
by prosecutor, on order absolute for criminal information, 56

form of, 502

by defendant, to criminal information, 60
form of, 515

estreating defendant's, 61
of relator, in quo warranto, 170

form of, 557
to appear at assizes or sessions, 526
to prosecute writ of error, 546
affidavit of service of master's allocatur and demand, and non-payment to

estreat, 554

RECORDER, quo warranto lies in respect of office of, 123

RECORD of criminal information for trial, 531

REFUSAL,
necessary, to entitle to mandamus, 247-249
what amounts to, 248, 249

REGISTER of joint stock company, whether mandamus grantable to rectify,
334

REGISTRAR,
superintendent of a union, quo warranto in case of, 124

does not lie for office of district, 128
not for office of registrar of Bedford Level Corporation, 129

of archdeacon, mandamus granted to admit, 281

restore, 285
of bishop's court, mandamus granted to restore, 285

deputy of archbishop's court, mandamus granted to admit, 281
of Bedford Level, mandamus granted to admit, 282

REGISTRATION OFFICERS, mandamus to compel performance of duties by,

359, 360

REGIUS PROFESSOR, mandamus to appoint, granted, 278

RELATOR,
necessity of, in application for quo warranto, 161
what constitutes disqualification of, 151-157

when acquiescence disqualifies, 151-154
when similar objection to his own title, 154
effect of poverty of, 154, 155
a mere stranger to the corporation, 155

who is duly qualified, 157
sufficient if any one relator is qualified, 155
when a new one substituted, 172
notice of motion to substitute new, 185, 186
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KEPLICATION to plea of justification in libel, 528

RESPITING,
judgment incases of criminal information, 96
sentence in cases of criminal information, 97

RESTORATION
to office, when mandamus granted to compel, 283-286 ,

refused to compel, 286-289
mandamus to restore granted only where there has been actual possession,

283, 284
mandamus to restore not granted, where party can immediately after-

wards be removed, 289
on application for mandamus to restore, Court examines strictly applicant's

right, 289

RETURNING OFFICER, mandamus granted to appoint, 278

RETURN to writ of mandamus: see PROCEDURE (MANDAMUS).

RIOTOUS PROCEEDINGS, criminal information for, 21.
^

RIVER TRUSTEES, mandamus to compel performance of duties by, 345

ROAD TRUSTEES, mandamus to compel performance of duties by, 344, 345

RULE
. instead of mandamus to justices, 320, 321
or order instead of mandamus to county court judges, 298

RULES, effect of non-compliance with, 74

SAVINGS BANK, mandamus to managers, directors, &c., of, 359

SCANDALOUS MATTER in affidavits: see AFFIDAVITS.

SCAVANGERS, mandamus granted to appoint, 279.

SCHOLAR of a college, mandamus granted to admit, 280. 352

SCHOOL BOARD,
quo warranto lies in respect of membership of, 124

but not for clerk of, 128
form of information, 557

SECURITY FOR COSTS,
in quo warranto, when ordered, 170
time for giving, 187, 208
where bond given. 208
of appeal to Court of Appeal, 220
in mandamus, 371

SEDITIOUS LIBELS,
various kinds of, 8

ex-officio criminal informations for, 8, 9

example of, 503

SENTENCE,
after conviction on criminal information, 96, 97

respiting execution of, 97, 98

recognizance to appear for, 544
notice to call defendant on recognizance to appear for, 545

SEQUESTRATION, enforcing judgment against a corporation by, 219, 220

SERVICE,
affidavit of: sec AFFIDAVIT.
of order nisi, in cases of criminal information, 53

in quo warranto, 166
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SERVICE continued.

of pleadings, mode of, 71
of order nisi in mandamus, 368
of order absolute, 372
of writ of mandamus, 380

SERJEANT-AT-MACE,
removable at pleasure, mandamus to admit, not granted, 283
secus if office be for life, 284, 285

SEXTON,
quo warranto in respect of office of, 128
whether mandamus lies, 277, 285

SEWERS, commissioners of, mandamus to compel performance of duties by,
338, 339

SHERIFF,
quo warranto in respect of office of, 123
mandamus granted to admit, 280
mandamus to, to execute compensation inquiry, 355

SIDESMEN, mandamus to elect, granted, 277

SOLICITOR-GENERAL
may file ex-officio information during vacancy of Attorney-Generalship, 4
and record need not aver the vacancy, 4

SPECIAL CASE,
in quo warranto, 184, 185
in mandamus, 417

STAMPING of affidavits : se<AFFlDAVlTS.

STATE, for offences against, criminal information not granted on application
of private person, 33

STATUTES,
misconstruction of, when ground for prohibition, 461, 462

prohibiting Ecclesiastical Courts, 468
6 Edw. 1, c. 1 . . 109
ISEdw. 1/st. 2 . .109
11 Hen. 7, c. 3 . .3
1 Hen. 8, c. 3
4 & 5 P. & M. c. 8 . .25
43 Eliz. c. 2 . . 315
13 Car. 2, st. 2, c. 1 . . 153, 155
13 & 14 Car. 2, c. 12 . . 390
15 Car. 2 c. 17 . . 237
4 & 5 W. & M. c. 18 . . 12, 13, 36, 49, 56, 98, 99, 113, 206
4 Ann. c. 14 . .34
9 Ann. c. 25 (or c. 20 Ruff.), 113, 115, 116, 203, 204, 393, 413, 414, 420
1 Geo. 1, c. 13 . .28
9 Geo. 1, c. 7 . .356
2 Geo. 2, c. 24 . .24, 41
12 Geo. 2, c. 29 . 305
17 Geo. 2, c. 5 . .27

c. 38 . . 265, 343
19 Geo. 2, c. 12 . . 174
33 Geo. 2, c. 49 . . 345
12 Geo. 3, c. 21 . .325
13 Geo. 3, c. 63 . .225
22 Geo. 3, c. 83 . .336
32 Geo. 3, c. 58 . . .117, 138, 176
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STATUTES continued.

33 Geo. 3, c. 52 . . 345
38 Geo. 3, c. 54 . . 359
39 & 40 Geo. 3, c. 99 . . 311
50 Geo. 3, c. 69 . . 312, 314
55 Geo. 3, c. 50 . . 306
57 Geo. 3, c. 130 . . 359
58 Geo. 3, c. 69 . . 342

c. 70 . . 239
59 Geo. 3, c. 12 . . 128, 278
60 Geo. 3 & 1 Geo. 4, c. 4 . .78

c. 8 . .96
4 Geo. 4, c. 95 . . 345
5 Geo. 4, c. 83 . . 304
7 Geo. 4, c. 64 . . 67, 239
9 Geo. 4, c. 15 . . 83
9 Geo. 4, c. 61 . . 306
10 Geo. 4, c. 70 . . 345
1 Will. 4, c. 21 . . 407, 413, 414, 420, 422

c. 22 . . 226
1 & 2 Will. 4, c. 11 . . 347

c. 41 . . 355
c. 60 . . 344

3 & 4 Will. 4, c. 74 . . 300
4 & 5 Will. 4, c. 76 . . 336
5 & 6 Will. 4, c. 50 . . 155

c. 63 . . 305
c. 76 . . 116, 128, 143, 149, 153, 324, 348

6 & 7 Will. 4, c. 71 . . 433
7 Will. 4, & 1 Viet. c. 78 . . 136, 138, 277, 327
1 & 2 Viet. c. 106 . . 354
3 & 4 Viet. c. 61 . . 319, 357

c. 86 . . 244, 253, 296, 297, 353
5 & 6 Viet. c. 22 . . 359

c. 57 . . 126
c. 98 . . 327

6 & 7 Viet. c. 67 . . 314, 411
c. 85 . . 193
c. 89 . . 160, 191
c. 96 . . 67, 69, 96, 98

7 & 8 Viet. c. 92 . . 356
8 & 9 Viet. c. 18 (L. C. C. Act, 1845) . . 331, 344, 355, 360, 391

c. 20 . . 332
c. 89 . . 359
c. 118 . . 433

9 & 10 Viet. c. 38 . . 349
11 & 12 Viet. c. 42 . . 318, 321

c. 44 . . 320
c. 63 . . 153, 338
c. 112 (Metropolitan Sewers Act, 1848) . . 339

14 & 15 Viet. c. 99 . . 193
c. 100 . . 83

17 & 18 Viet. c. 31 (Railway and Canal Traffic Act, 1854) . . 434

c. 81 . . 353
c. 125 (C. L. P. Act, 1854) .. 226, 272

18 & 19 Viet. c. 108 . 311
c. 120 . . 338, 344

19 & 20 Viet. c. 108 , . 298, 347
20 & 21 Viet. c. 43 . . 319, 462
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STATUTES continued.

20 & 21 Viet, c. 77 . . 296
21 & 22 Viet. c. 90, s. 29 . . 2G4
25 & 26 Viet. c. 61, s. 16 . . 316

c. 89, s. 35 (Companies Act, 1862) . . 334
26 & 27 Viet. c. 29, s. 7 . . 351
28 & 29 Viet. c. 104, s. 46 (Crown Suits Act, 1865) . . 77

c. 126 . . 316, 327
30 Viet. c. 6 (Metropolitan Poor Act, 1867) . . 350
31 & 32 Viet. c. 72, s. 6 . . 142

c. 110 . . 350
32 & 33 Viet. c. 27, s. 8 . . 318

c. 67, s. 41 (Metropolitan Local Management Act, 1869)
356

33 & 44 Viet. c. 77, s. 17 (Juries Act, 1870) . . 81

c. 93 (Married Women's Property Act, 1870) . . 333
35 & 36 Viet. c. 12 . . 140

c. 33 (Ballot Act, 1872^ . . 292
c. 94, s. 9 . . 303, 306

36 & 37 Viet. c. 48 . . 434
c. 66 (Judicature Act, 1873) . . 100, 294, 296, 429, 451

39 & 40 Viet. c. 59 (Appellate Jurisdiction Act, 1876) . . 106, 107
40 & 41 Viet. c. 21, 316
41 & 42 Viet. c. 77 . . 253, 304, 350
42 & 43 Viet. c. 59, s. 2 . .99
44 & 45 Viet. c. 49 . . 433

c. 60 . . 10
45 & 46 Viet. c. 50 (Municipal Corporations Act, 1882) . . 117, 128, 132,

136, 138, 139, 140', 142, 143, 158, 160, 191, 193, 292, 323-327
46 & 47 Viet, c. 49, s. 3 . . 414, 418
47 & 48 Viet. c. 61, s. 15 . . Ill

c. 70, s. 36 . . 141, 158

STAYING. PROCEEDINGS,
by private individual in cases of criminal information, where Attorney-

General files an ex officio information, 11

staying execution, 213

STEWARD OF COURT LEET,
quo warranto lies in respect of office of, 124
of court baron, quo warranto does not lie for office of, 128

mandamus to admit not granted, 283
sed vide, 289

SUBPOZNA
to answer criminal information,, 61, 62

form of, 512
form of affidavit of service of, 513, 554

ad testificandum, and duccs tecum, 82

general form of, 549
of subpoena at sittings of High Court, 550

assizes, 550
in the Crown Court, 551

at Central Criminal Court, 551
on trial of issues in quo warranto 560

mandamus, 566

SUBSTITUTION of new relator in quo warranto. 172

SUFFICIENCY of return to mandamus, 390 et seq.

SUGGESTIONS for change of venue, forms of, 532-534
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SUMMONS
to admit to bail, 523

affidavit of service of, 524

SURGEON,
hospital, mandamus to admit, not granted, 283

restore not granted, 287

SURVEYOR
of highways, mandamus granted to appoint, 278

mandamus to compel performance of duty by, 358
of New River company, mandamus granted to restore, 286
of city works, mandamus granted to restore, 286

SUSPENSION from office, whether distinguishable from amotion, 397

SWORDBEARER to a corporation, mandamus granted to restore, 285

TALES, WARRANT OF, 82
form of, 535

TAXATION OF COSTS, 100, 606-615, 618
notice of, 209

TIME,
rules, as to, 76, 77, 186-188
order extending, for pleading, 530

TITHE COMMISSIONERS, mandamus to, 340

prohibition to, 433

TITLE OF AFFIDAVITS : see AFFIDAVITS.

TOWN CLERK, criminal information for libel upon, 20

quo warranlo does not lie for office of, 128
mandamus granted to elect, 277

admit or swear in, 281

restore, 285

TOWN COUNCILLOR:' see COUNCILLOR (TOWN).

TREASURY, LORDS OF, whether mandamus lies to, 346, 349

TREASURER,
quo warranto in case of, 124 125
not in case of a county treasurer, 129
of New River company, mandamus granted to restore, 286
of county or town, mandamus to, to pay money, 355, 356

TRINITY HOUSE, mandamus granted to restore Brother of, 286

TRIAL,
of criminal information, notice of, 75r

76 : see PBOCKDUEE (CKIMINAL
INFORMATION).

at bar, 79, 80
forms of notice of, 531

TRUSTEES
under private Act, quo warranto with respect to, 125
for lighting, watching, &c., mandamus granted to elect, 277
of poor of parish, mandamus granted to admit, 282

church, mandamus to produce their accounts before parochial auditors, 344

road, mandamus to compel performance of statutory duties, 344, 345
allowance of inspection of their iuviuints, 345

river, mandamus to compel performance of statutory duties, 345



672 INDEX.

[The paging refers to the [*] pages. ]

TYTHING MEN, mandamus granted to elect, 277

UNIVERSITY : see COLLEGE
;
FELLOW

;
DEGREE

;
REGIUS PROFESSOR

;
VIS-

TOR
;
HEBDOMADAL COUNCIL

;
VICE-CHANCELLOK.

USHER of free grammar school, mandamus granted to appoint, 278

VACATION (LONG),
delivery of pleadings in. 187

computation of, in time, 187

application for mandamus in, 362

VARIANCES, amendment of, at trial of criminal ini^nnation, 83, 84

VENIRE FACIAS to answer to information, form of, 516

VENUE,
change of, in cases of criminal information, 77, 78

quo warranto information, 190, 191

suggestions for, 532-534

VESTRY CLERK.
quo warranto in case of, 124
mandamus to restore, refused, 287

VESTRY,
mandamus granted to elect, 277

compel performance by, of various duties, 344
has a discretion as to order in which necessary sewers are to be con-

structed, 344

proper manner of taking sense of, 344

VICAR, mandamus granted to admit, 279

VICE-CHANCELLOR, Court, of Universities, prohibition to, 471

VISITOR,
decision of, not interfered with by mandamus, 237

provided he acts judicially, and accused is heard, 237
will be compelled to decide somehow, 258, 352
in what cases existence of. will not prevent grant of mandamus, 259, 352
mandamus to admit, refused; where there is a, 280, 352
has jurisdiction to restore after amotion, 288

though there has not been admission, 278
existence of, must be made known to the Court, 288, 289
mode of procedure adopted by, not interfered -with, 352

right of visitation, where there is no special, 352

WARDEN of Dulwich College, mandamus granted to admit, 279

WARRANT
of arrest, form of, 513
to admit to bail in criminal information, 514
to hold to bail, after conviction on criminal information, 91

form of, 537
to apprehend and imprison in execution of sentence, 105
of tales, 535
to apprehend defendant sentenced at trial, 537
of arrest after conviction, and recognizances estreated, 539

WITNESSES,
in civil cases, 193

expenses of, before examiner, 198

WOODS AND FORESTS, whether mandamus lies to commissioners of, 349
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WRIT
of subpoena to answer an information. 512
venire facias to answer, 510
attachment to answer, 517

capias to answer, 517

capias ad satisfacienduin, after judgment, 517

capias cum proclamations, 518

exigent before conviction, 519

capias cum proclamation into a foreign county, 519

exigent with allocatur, 519

capias uttagatum, 550

spe al, cum breve, de inquirendo, 520
of meJius inquirendum, 521

exigent after judgment, 521

error to reverse outlawry, 521

habeas corpus to bring up prisoner to be bailed, 523

subpoena ad testificandum or ditces tecum, general form, 549

at sittings of High Court, 550

at assizes, 550
in the Crown Court, 551

at Central Criminal Court, 551

attachment, 553

mandamus, 562

prohibition, 566

subpcrnti on trial of issues in quo warranto, 560,

mandamus, 566
habeas corpus to bring up prisoner to plead, 552

attend nomination of a special jury,
552

on return of eepi corpus, 553
of consultation, 498

THE END.

43 INFORMATION.
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