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THE INTERSTATE LAND SALES FULL DISCLOSURE
ACT AMENDMENTS

TUESDAY, AUGUST 1, 1978

HousEe oF REPRESENTATIVES,
CoMMITTEE ON BANKING, FINANCE AND URBAN AFFAIRS,
SuscommirTee oN HousiNg AND CoMMUNITY DEVELOPMENT,
Washington, D.C.

The subcommittee met at 10:30 a.m. in room 2212 of the Rayburn
House Office Building, Hon. Thomas L. Ashley (chairman of the
subcommittee) presiding. )

Present: Representatives Ashley, Gonzalez, AuCoin, Brown, and
Grassley.

Also present : Representative S. William Green of New York.

Chairman AsHLEY. The subcommittee will come to order.

This morning, the House and Community Development Subcom-
mittee begins 3 days of hearings on the Interstate Land Sales Full
Disclosure Act and the administration of this act by the Office of Inter-
state Land Sales and Registration [OILSR] in the Department of
Housing and Urban Development. )

Congress, 10 years ago, passed the Interstate Land Sales Full Dis-
closure Act in response to evidence of widespread abuses in the sale
of undeveloped land. Many people bought land, sight unseen, on easy
installment payment terms. They relied on the developers’ assurances
and seductive advertising campaigns that promised secluded home
sites and good investments.

Many of these investments turned out to be worthless. The land was
underwater or without water. The developer went bankrupt before
providing promised amenities. Title to the land was encumbered after
the land was sold pursuant to installment contracts. Often, there was
no resale market for the land, whatever. .

The essence of this act is that a fully informed consumer will make
a reasoned investment decision. While the intent of the act is laudable
to prevent fraud by assuring that consumers are adequately informed
and to provide remedies for fraud when it occurs—the act and its ad-
ministration by OILSR have not escaped criticism.

The land sales and building industry have criticized some require-
ments for being burdensome and being contrary to congressional in-
tent. Many consumers believe that disclosure without substantive
standards provides weak protection and that existing legal remedies
are inadequate.

‘This debate has raised several significant issues that these hearings
will address. We now have the opportunity, based on 10 year’s ex-
perience, to review the act in its entirety and to legislate necessary
changes.

1)
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Among the issues we will consider are the following: First, the Fed-
eral role in regulating intrastate sales of undeveloped land; two,
whether fraudulent and unfair practices are any less prevalent in de-
velopments which differ in size, type, or location ; three, the usefulness
of requiring full disclosure without establishing substantive stand-
ards; four, the burden which existing law and regulation places on
builders and developers; and five, the adequacy of existing consumer
remedies.

Several bills are before this subcommittee : H.R. 11265, which con-
tains the administration’s proposals, H.R. 12574, introduced by our
colleague, Mr. Minish, and S. 3084, which contains amendments passed
by the Senate. In addition, the Office of Interstate Land Sales giegis-
tration has proposed regulatory changes based on existing law.

[Excerpts from H.R. 11265, the full text of H.R. 12574, and S. 3084,
together with a table “Comparison of Proposed Statutory and Regu-
latory Changes to Interstate Land Sales Full Disclosure Act,” and
staff summaries of H.R. 12574, H.R. 11265, and S. 3084, follow :]
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IN THE OOUSE OF REPRESENTATIVES

Marcu 3,1978

Mr. Asuiey (for himself and Mr. Reuss) (by request) introduced the follow-
ing bill; which was referred to the Committee on Banking, Finance and
Urban Affairs

A BILL

To amend and extend certain Federal laws relating to housing,

community and neighborhood development and preservation,

and related prograins, and for other purposes.

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

AMENDMENTS TO INTERSTATE LAND SALES FULL
DISCLOSTURE ACT

Skc. 421. (a) Section 1402 (3) of the Interstate Land
Sales Full Disclosure Act is amended by striking “fifty”’
and inserting in lieu thereof “one hundred”.

(b) Section 1403 (a) (1) of such Aet is amended. by
striking “fifty” and inserting in lieu thercof “one hundred”.

(c) Section 1403 (a) (2) of such Aect is amended ‘by
striking “five acres or more” and inserting in lieu thereof
“more than forty acres”.

(d) Scetion 1403 (a) (4) of such Aect is amended
by inserting immediately before the semicolon “when the
Secretary determines it to be in the public interest”.

(e) Section 1403 (a) of such Act ix further amended

"

by striking paragraph (10). by inserting the word “or’
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alter the scmicolon at the end of paragraph (9) and by
redesignating paragraph (11) as paragraph” (10).

(f) Section 1404 of such Act is amended to read as
follows:
“PROHIBITIONS RELATING TO THE SALE OR LEASE OF LOTS

IN SUBDIVISIONS

“Src. 1404. (a) It shall be unlawful for any de-
veloper or agent, dircctly or indirectly, to make use of any
means or instruments of transportation or communication
in interstate commerce, or of the wails, to sell or lease any
lot in any subdividon unless a statement. of record with
respect to such lot is in effect in accordance with scction
1407 and a printed property report, meeting the require-
ments of scction 1408, is furnished to the purchaser in
advance of the sigx;ing of any contract or agreement for
sale or lease by the purchaser; and

“(b) It shall be unlawful for any developer or agent
thereof subject to this title who directly or indirectly makes
use of any means of transportation or commmunication in
inferstate commerce, or of the muils, in selling or leasing,
or offering to sell or lease, any lot in a subdivision—

“(1) to employ any device, scheme, or artifice
to defrand; or

“(2) to obtain money or property hy means of
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any untrue statement of a material fact, or any omis-

sion to state a material fact necessary in order to make

the statements made not misleading, with respect to
any information included in the statement of record or
the property report or with respect to any other infor-
mation pertinent to the lot or subdivision; or

“(3) to engage in any transaction, practice, or

course of business which operates or would operate as a

fraud or deceit upon a purchaser.

“(c) Any contract or agreement for the purchase or
lease of a lot in a subdivision covered by this title, where
the property report has not heen given to the i)urchaser in
advance or at the time of the purchaser’s signing. shall be
voidable at the option of the purchaser.

“(d) A purchaser may revoke any contract or agree-
ment for the purchase or lease of a lot in a subdivision
covered by this title until midnight of the fourteenth day
alter signing the contract or agreement and the contract or
agreement shall so provide.”.

(g) Section 1405 (h) of such Act is amended hy in-
serting. immediately after “amendment thereto”, “or a ve-

»and by striking “not in excess of

quest for an exemption,’
§1,000”.
(h) (1) Section 1409 (a) of such Act is amended to

read as follows:
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“(a) In adwninistering this title the Secretary shall
cooperate with State authorities charged with the responsi-
hility of regulating the sale of lots in subdivisions which are
alzo subject to this title, The Secretary may accept for filing
under scctions 1405 and 1408 and declare effective as a
statement of record and property report, material found
aceeptable by such authorities if the Secretary finds such
action to he appropriafe in the public interest or for the pro-
teetivir of purchasers. Unless the Seeretary has aceepted
State waterials, the property report deseribed in section
1408 <hiall he used in lien of any State disclosure document
dclivered to purchasers.

(2) Section 1409 (h) of sach Aet is amended by strik-
ing “Nothing” and inserting in lica thercof “Except as pro-
vided in «ubsection (a), nothing”.

(i) Section 1410 of such \et is amended to read as
follows:

“CIVIL LIABILITIES

“Sre. 14100 (a) A purchazer may bring an action at
law or in equity against a developer or agent subject to this
titte if the sale or lease was made in violation of (1) section
1404 (1) or (2) scction 1O (D). In a suit anthorized by
this scection for violaiion of scciion 1104 (a) or (b), the
court may order damages. specific performance, or such other

relief as the court deews feir, just, and cquitable. Ta deter-
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mining such relief the court shall take into account but not be
limited to the following factors: the contract price of the lot;
the amount the purchaser actually paid; the cost of any im-
provements to the lot; the fair market value of the lot at
the time of sale; and the fair market value of the lot at the
time such snit was brought.

“(b) A purchaser may hring an action at law or in
equity to enforce any right under section 1404 (¢) or (d).
In any suit to enforce a right created under seetion 1404
(¢) or (d) the purchaser, upon tender of an instrument
divesting the purchaser of hLis or her interest in a lot, shall
be entitled to all moneys paid pursuant to such purchaser’s
contract or agreement.

“(e) A purchaser may bhring an action at law or in
equity against a developer or agent subject to this title if
such develoi)el' or agent fails to carry out any obligation set
forth in the statement of record and property report.

“(d) The amount vecoverable in a suit anthorized by
this section may include interest, reasonable attorneys’ fees,
independent appraisers’ fees, and court costs.

“(e) Every person who becomes liable to make any
payment under this section may recover contribution, as in
cases of contract, from any person who, if sued separately,

would have heen liahle to make the same payment.”.
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(j) Section 1412 of such Act is amended to read as

follows:
“IIMITATION OF ACTIONS

“Bic. 1412, (a) No action shall be nainfained to en-
force any right created under clause (1) of seetion 1410 (a)
or under section 1410 (h) unless brought within one year
after dixcovery of the violation upon which such hability is
hased. I no case shall any such action be brought more
thaw four years after the sale or lease notwithstanding de-
livery of a deed to the purchaser or the sale or assignment:
of the purchaser’s contract or agrcement to a third party.

“(b) No action shall he maintained to cnforce any
right created under clause (2) of scetion 1410 (a) unless
hrought within three years after discovery of the violation
upen which such Lability is based or after discovery should
have been made by the excrcise of reasonable diligence.

“(¢) No action shall be maintained to enforce a right
ereated under section 1410 (¢) unless hrought within three
years after the discovery of the violation upon which such
liahiliiy is hased or after discovery should have heen made
by the exercise of reasonable diligence, notwithstanding the
delivery of a deed to the purchaser.”.

(k) Scetion 1415 of such Act is amended by adding at
the end thereof the following new subsections:

[0

(e) Whenever the Seeretary helieves that any de-
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veloper or agent is or has been engaged in (1) an act
violative of this title or a rule or regulation preseribed
pursuant thereto in a case which the Secretary certifies is
of substantial importance or (2) recwring conduct viola-
tive of any such provision, rule, or regulation, or that a
developer or agent has failed to comply with the terms of
any order issued by the Secretary, the Secretary may issue
and serve upon such developer or agent a complaint stating
the charges in that respect and containing a notice of a
hearing, at a time and a place therein fixed. Such hearing
shall be on a date at least twenty days and not more than
forty-five days after service of said complaint. The devel-
oper or agent shall have the right to appear at the place
and time so fixed and show cause why an order should not
be entered by the Secretary requiring the developer or
agent to cease and desist from the violation or failure to
comply as so charged in said complaint. Notwithstanding
the preceding sentence, if the developer or agent fails to
file an answer and intention to appear within fifteen days
after service of the complaint and notice, such developer
or agent shall be deemed to have waived the right to a
hearing and the Secretary may issue an order to cease and
desist. The Secretary shall issue a decision within ten days
after any hearing, and any order issued to cease and desist

shall he effective upon service on the developer or agent.
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“(f) (1) Whenever the Secrctary shall determine that
the violation or failure to comply specified in the eomplaint
served upon an agent or developer pursuant to subscction
(¢) of this section is likely seriously to prejudice the public
interest, the Secretary may issue a temporary order requir-
ing the developer or agent to cease and desist from any such
violation or failure to comply. Such order shall hecome
cficctive upon service upon the developer or agent, and,
unless suspended by a comrt in proceedings authorized hy
pevagraph (2) of this subscction, shall remain cffective and
euforceable pending the completion of the administrative
proceedings pursaant to the complaint and notice, or if
an order to cease and desist is issued againsl the developer
or agent pursnant to subseciion. (¢), until the effective date
of any such order.

“(2) Within ten days alter auy agent or developer has
been served with a temporary order to cease and desist, such
developer or agent may apply to the United Siates district
court for the judicial district where the developer or ageat
is located, or to the United States Disrrict Court for the
District of Colmnbia, to deternine whether such order was
arbitrary, capricious, or an abuse of diseretion, or whether
the order was issued i accordance with the procedures
established Dy law. The sole eficet of any order of the court

will he only to susnend the effeciivencss of the temporaiy
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order to cease and desist, pending completion of the admin-
istrative proceedings pursuant to the complaint and notice
served upon the developer and agent under subsection (e)
of this section.”.

(1) Such Act is farther amended by renumbering sec-
tions 1417 through 142:‘2 as sections 1418 through 1423,
and hy inserting after section 1416 the following new section
1417:

“CIVIY. PENALTIES

“8Ec. 1417. (a) Any person who violates any provisions
of this title or any rule, regulation, or order issued hy the
Secretary thereunder, may be subject to a civil penalty, in
a determination by the Secretary after opportunity for a
hearing, of not to exceed $3,000 for each snch violation.
Each separatc offense <hall constitute a violation and, in the
case of a continuing offense, each day shall constitute a
separate violation. Any determination of the Secretary shall
be subject to review only as provided in section 1411.

“(b) Penalties assessed pursnant to this section may he
collected in an action hrought by flie Secretarvy in any distriet
court of the United Statex. In eny such action the validity
and appropriateness of the final determination imposing the
penalty shall not be subject to review.,

“(c) The amount of such penalty, when finally deter-

mined, shall be payable to the United States Treasury.”.
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IN THE HOUSE OF REPRESENTATIVES

May 4,1978

Mr. Minisit (for himself, Mr. Apparso, Mr. Akaxa, Mr. ANNUNzio, Mr. EIL-
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BERG, Mr. Fary, Mrs. FExwick, Mr. Frorio, Mr. Goxzavez, Mr. HaNvLEY,
Mr. IHarriNgTON, Mr. HoLLenNsrex, Ms. HourzmaN, Mr. HuBparn, Mr.
Hypg, Mr. Mrrcnerr of Maryland, Mr. Near, Mr. Patren, Mr. Ricumonp,
Mr. RobiNo, Mr. Rok, Mr. St GErMaiN, Mr. SimoN, Mrs. SPELLMAN, and
Mr. VexTo) introduced the following bill; which was referred to the Com-
mittee on Banking, Finance and Urban Affairs

A BILL

To revise the Interstate Land Sales Full Disclosure Aect.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SHORT TITLE

SECTION 1. This Act may be cited as the “Interstate
Land Sales Reform Act of 1978,
EXEMPTIONS
SEc. 2. (a) (1) Paragraphs (1) and (2) of seetion
1403 (a) of the Interstate Land Sales Full Disclosure Act
(15 U.S.C'. 1702 (a) (1) and (2)) arc amended to read

as follows:
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“(1) the sale or lease of real estate not pursuant to

a common promotional plan to offer or sell forty or

more lots in & subdivision;

“(2) the sale or lease of lots in a subdivision, all
of which are forty acres or more in size;”.

(2) Section 1402 (3) of such Act (15 U.S.C. 1701
(3)) is amended by striking out “fifty” and inserting in lieu
thereof “forty”.

(b) Section 1403 (a) (4) of such Act (15 U.S.C.
1702 (a) (4) ) is amended by inserting the following before
the semicolon at the end thereof: “; except that the provi-
sions of this title shall apply to sales and leases pursuant to
court orders issued in connection with bankruptcy
proceedings”.

PROHIBITIONS AND RIGHT OF REVOCATION

SEc. 3. (a) Section 1404 (a) (1) of the Interstate Land
Sales Full Disclosure Act (15 U.S.C. 1703 (a) (1)) is
amended by striking out “‘; and” and inserting in lieu there-
of “; or”.

(b) Section 1404 (a) (2) (B) is amended to read as
follows:

‘“(B) to obtain money or property by means of
any untrue statement of a material fact or any omis-
sion to state a material fact necessary to make the

statements made not misleading, with respect to any
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information included in the statement of record or
the property report or with respect to any other
information pertinent to the lot or the subdivision,
or”’

(c) Section 1404 (b) of such Act (15 U.8.C. 1703
(b)) is amended by striking out the last sentence thereof.

(c) Section 1404 of such Act (15 U.8.C. 1703) is
amended by adding at the end thereof the following new
subsection:

“(c) Any contract or agreement for the purchase or
lease of a lot in a subdivision covered by this title shall be
voidable at the option of the purchaser or lessee until mid-
night of the thirtieth day following the signing of such con-
traot or agreement and such contract or agreement shall so
provide. Any contract or agreement for the purchase or
lease of & lot in a subdivision covered by this title shall be
voidable at the option of the purchaser or lessee for three
years after the signing of the contract or agreement if—

“(1) the signing of the contract or agreement takes
place on the day on which the purchaser or lessee is first
presented with the contraot or agreement for the pur-
chase or lease of the lot;

“(2) any part of the financing of such purchase or
lease of such lot is provided by the developer, by an

agent of such developer, or by any other partnership,
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association, corporation, or other business entity with
regard to which such developer or agent of such de-
veloper or any person who has a financial interest in
such developer, owns at least 30 per centum of such
entity’s financial assets; except that this paragraph shall
not apply to any arrangement for the financing of the
purchase of a lot, which, as determined by the Secretary,
provides that—

“(A) transfer of title to the purchaser of the
lot shall occur within thirty days of the date of the
signing of the contract or agreement;

“(B) a formal foreclosure proceeding shall
occur before such purchaser is deprived of such title
in case of default or breach by the purchaser;

“(C) the purchaser of a lot shall establish
cquity in his lot proportional to his payments which
are applied to reduce the principal amount of obliga-
tion owed with respect to the lot; and

“(D) the purchaser shall not be obligated in
any case to pay as damages, in the event of the
purchaser’s breach or defanlt, any specified amount
as liquidated damages or any amount in excess of
the developer’s proven damages; or

“(8) such contract or agreement does not contain a
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legally sufficient and recordable description of the bound-
aries of the lot.”.
INFORMATION REQUIRED IN STATEMENT OF RECORD
Sec. 4. Section 1406 of the Interstate Land Sales Full
Disclosure Act (15 U.S.C. 1705) is amended by striking
out “and” at the end of paragraph (11), by striking out
the period at the end of paragraph (12) and inserting
in lieu thereof “; and”, and by adding the following new
paragraph at the end thereof:

“(13) copies of all printed material used by a
developer or his agents to promote the purchase or lease
of a lot in a subdivision covered hy this title; transcripts
of all television and radio advertisements used by a
developer or his agents to promote the purchase or lease
of such a lot; and accurate summaries of all verbal repre-
sentations made by a developer or his agents to promote
the purchase or lease of such a lot; except that additional
submissions of printed material, transeripts, or summaries
pursuant to this paragraph shall not be construed to he
changes affecting material facts under section 1407 (c)
unless such additional printed material, transeripts, or
summaries do reflect substantial changes in the repre-
sentation made by the developer, as deterinined by the

Secretary in regulations.”.
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EFFECT ON STATE LAWS

SEc. 5. Section 1409 of the Interstate Land Sales Full
Disclosure Act (15 U.S.C. 1708) is amended by adding at
the end thereof the following new subsection:

“(c) Nothing in this title shall annul, alter, affect, or
exempt any dealer in land from complying with the laws
of any State relating to the sale of interstate lands, except to
the extent that those laws are inconsistent with the provi-
sions of this title or rules, regulations or orders issued
thereunder, and then only to the extent of the inconsist-
ency.”.

DAMAGE AWARDS

SEc. 6. Section 1410 of the Interstate Land Sales Full
Disclosure Act (15 U.S.C. 1709) is amended to read as
follows:

“SEC. 1410. (a) Where any part of the statement of
record, when such part became effective, contained an untrue
statement of a material fact or omitted to state a ma.téria.l fact
required to be stated therein, any person acquiring a lot in
the subdivision covered by such statement of record from the
developer or his agent during such period the statement re-
mained uncorrected (unless it is proved that at the time of
such acquisition he knew of such untruth or omission) may,
either at law or in equity, in any court of competent jurisdic-

tion, sue the developer.
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“(b) Any developer or agent, who sells or leases a lot

in a subdivision—
“(1) in violation of section 1404, or
“(2) by means of a property report which con-

tained an untrue statement of a material fact or omitted

to state a material fact required to be stated therein, may

be sued by the purchaser of such lot.

“(c) A purchaser or lessee may bring an action at law or
in equity to enforce any right under sections 1404 (b), 1404
(o), or 1425 (b) . In any suit to enforce a right under section
1404 (b), 1404 (c), or 1425(b), the purchaser or lessee,
upon tender of an instrument divesting the purchaser of his
or her interest in a lot, shall be entitled to all moneys paid
pursuant to such purchaser’s contract or agreement.

“(d) (1) The suit authorized under subsection (a) or
(b) may be to recover such damages as shall represent the
difference between the amount paid for the lot, the reasonable
cost of any improvements thereto, any reasonable court costs,
and any reasonable cost incurred by the purchaser or lessee
in connection with such suit for attorneys’ fees, appraisal
costs, and travel expenses to and from the lot, and the lesser
of (A) the value thereof as of the time such suit was brought,
or (B) the price at which such lot shall have been disposed
of in a bona fide market transaction before the suit, or (C)

the price at which such lot shall have been disposed of after
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suit in & bona fide market transaction but before judgment.

“(2) The sunit authorized under subsection (a) or (b)
may, in lieu of a suit to recover damages, be for the purpose
of securing specific performance of the contract or agreement
and any other promises made by the developer or his agent
in connection with such sale or lease.

“(e) Every person who becomes liable to make any
payment under this section may recover contribution as in
cases of contract from any person who, if sued separately,
would have been liable to make the same payment.

“(f) In no case shall the amount recoverable under this
section exceed the sum of the purchase price of the lot, the
reasonable cost of improvements, reasonable court costs, and
any reasonable cost incurred by the purchaser or lessee in
connection with such suit for attorneys’ fees, appraisal costs,
and travel expenses to and from the lot.”.

STATUTE OF LIMITATIONS

SEcC. 7. Section 1412 of the Interstate Land Sales Full
Disclosure Act (15 U.S.C. 1711) is amended to read as
follows:

“STATUTE OF LIMITATIONS

“S8EC. 1412, No action shall be maintained to enforce

any liability created under section 1410 (a) or (b) (2)

unless brought within three years after the discovery of the

untrue statement or omission or after such discovery should
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have been made by the exercise of reasonable diligence. No
action shall be maintained to enforce any liability created
under section 1410(h) (1) or (c¢) unless brought within
three years after the discovery of the violation upon which
it is based or after such discovery should have been made by
the exercisc of reasonable diligence. In no event shall any
such action be brought by a purchaser or lessee more than
seven years after the sale or lease to such purchaser or
lessee.”.
ADMINISTRATIVE REMEDIES

SEc. 8. (a) Scection 1415 of the Interstate Land Sales
Full Disclosure Act (15 U.8.C. 1714) is amended by add-
ing at the end thereof the following new subsections:

“(e) If it appears to the Secretary at any time that
there is a reasonable basis for believing that any developer
or agent is violating or has violated any provision of. this
title or any rules or regulations prescribed pursuant thereto,

or that a developer or agent has failed to comply with the

‘terms of any order issued by the Secrctary, the Secretary

may issue and serve upon such developer or agent a com-
plaint stating the charges and containing a notice of a hear-
ing at a time and a place described therein. Such hearing
shall be on a date at least twenty days and not more than
sixty days after service of such complaint. The developer

or agent shall have the right to appear at the place and tine
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of such hearing and show cause why an order should not
be entered by the Secretary requiring the developer or agent
to cease and desist from the violation or failure to comply
as so charged in such complaint. If the developer or agent
fails to file an answer and intention to appear within fifteen
days after service of the complaint and notice, such developer
or agent shall be deemed to have waived the right to a hear-
ing and the Secretary may issue an order to cease and desist.
The Secretary shall issue a decision within twenty days after
any hearing, and any order issued to cease and desist shall
be effective upon service on the developer or agent.

“(f) (1) Whenever the Secretary determines that the
violation or failure to comply specified in the complaint served
upon an agent or developer pursuant to subsection (e) is
likely to prejudice seriously the public interest, the Secre-
tary may issue a temporary order requiring the developer
or agent to cease and desist from any such violation or failure
to comply. Such order shall become effective upon service
upon the developer or agent, and, unless suspended by a
court in proceedings authorized by paragraph (2) of this
subsection, shall remain effective and enforceable pending
the completion of the administrative proceedings pursuant
to the complaint and notice, or, if an order to cease and
desist is issued against the developer or agent pursuant to

subsection (e), until the effective date of any such order.
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“(2) Within ten days after any agent or developer has
been served with a temporary order to cease and desist, such
developer or agent may apply to the United States district
court for the judicial district where the developer or agent
is located, or to the United States District Court for the Dis-
trict of Columbia, to determine whether such order was
arbitrary, capricious, or an abuse of discretion, or whether
the order was issued in accordance with procedures estab-
lished by law. The sole effect of any order of the court will
be to suspend the effectiveness of the temporary order to
cease and desist, pending completion of the administrative
proceedings pursuant to the complaint and notice served
upon the developer and agent under subsection (e).”.

(b) The Interstate Land Sales Full Disclosure Act is
amended by adding the following new section at the end
thereof:

“CIVIL PENALTIES

“SEc. 1423. (a) Any person who violates any provi-
sion of this title or any rule, regulation, or order issued by the
Secretary thereunder shall be subject to a civil penalty, in
a determination by the Secretary after opportunity for a
hearing, not to exceed $5,000 for each such violation. Each
separate offense shall constitute a violation and, in the case

of a continuing offense, each day shall constitute a separate
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" violation. Any determination of the Secretary shall be subject

to review only as provided in section 1411.

“(b) Penalties assessed pursuant to this section may be
collected in an action brought by the Secretary in any district
court of the United States. In such action the validity and
appropriateness of the final determination imposing the
penalty shall not be subject to review.

“(c) The amount of such penalty, when finally deter-
mined, shall be payable to the United States Treasury.”.

ADMINISTRATION

" 8EC. 9. Section 1416 (a) of the Interstate Land Sales
Full Disclosure Act (15 U.8.C. 1715(a)) is amended by
inserting the following new sentence after the first sentence
thereof: “In carrying out this subsection, the Secretary shall
appoint an Administrator of Interstate Land Sales who
shall be responsible for carrying out delegations of functions,
duties, and powers made by the Secretary under this sub-
section and who shall report directly to the Sceretary.”.

CRIMINAL PENALTIES

SEc. 10. Section 1418 of the Interstate Land Sales Full
Disclosure Act (15 U.8.C. 1717) is amended to read as
follows: -

“PENALTIES
“Sec."1418. Any person who willfully violates any of

the provisions of this title or the rules and regulations pre-
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scribed pursuant thereto, or any person who willfully, in a
statement of record filed under, or in a property report issued
pursuant to, this title, makes any untrue statement of a mate-
rial fact or omits to state any material fact required to be
stated therein, shall upon conviction be fined not more than
810,000 or imprisoncd not less than one year nor more than
seven years, or both.”.
REGULATION OF ADVERTISING

SEc. 11. Section 1419 of the Interstate Land Sales Full
Disclosure Act (15 U.S.C. 1718) is amended by adding the
following new sentence at the end thereof: “In carrying out
this section, Fhe Secretary may make, issue, amend, and re-
scind rules, regulations, and orders with respect to advertising
and other promotional material which may be used to pro-
mote the sale or lease of lots in subdivisions covered by this
title.”.

PUBLIC EDUCATION

Skc. 12. Section 1421 of the Interstate Land Sales Full
Disclosure Act (15 U.8.C. 1720) is amended by inserting
the following before the period at the end thereof: “, includ-
ing sums which may be used by the Secretary exclusively for
public education concerning the dangers and difficulties inher-
ent in the purchase or lease of lots in subdivisions covered by

this title”.
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PARENS PATRIAE
Skc. 13. The Interstate Land Sales Full Disclosure Act
is amended by adding the following new section at the end
thereof :
“PARENS PATRIAE RIGIIT TO SUE
“SEC. 1424. (a) (1) Any attorney general of a State
may bring a civil action in the name of such State, as parens
patriae on behalf of individuals residing in such State, in
any district court of the United States having jurisdiction
of the defendant, to secure monetary or injunctive relief as
provided in this section for injury sustained by such indi-
viduals by reason of any violation of this title, any violation
of any rule, regulation, or order issued under this title,
or any violation of other Federal law if such violation is also
a violation of this title or of any rule, regulation, or order
issued thereunder. The court shall exclude from the amount
of monetary relief awarded in such action any amount of
monetary relief—
“(A) which duplicates amounts which have been
awarded for the same injury; or
“(B) which is properly allocable to—
“(i) individuals who have excluded their
claims pursuant to subsection (b) (2) of this sec-
tion, and

“(ii) any business entity.
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“(2) The Court shall award the State as monetary
relief the total damage sustained as described in paragraph
(1) of this subsection, and the cost of suit, including reason-
able attorney’s fees.

“(b) (1) In any action brought under subsection (a)
(1) of this section, the State attorney general shall, at such
times, in such manner, and with such content as the court
may direct, cause notice thereof to be given by publication.
If the court finds that notice given solely by publication
would deny due process of law to any person or persons,
the court may direct further notice to such person or persons
according to circumstances of the case.

“(2) Any individual on whose behalf an action is
brought under subsection (a) (1) may elect to exclude from
adjudication the portion of the State’s claim for monetary
relief attributable to such individual by filing notice of such
election with the court within such time as specified in the
notice given pursuant to paragraph (1) of this subsection.

“(3) The final judgment in an action under subsection
(a) (1) shall be res judicata as to any claim under this
section by any individual on behalf of whom such action was
brought and who fails to give such notice within the period
specified in the notice given pursuant to paragraph (1) of

this subsection.
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“(c) An action under subsection (a) (1) shall not be
dismissed or compromised without the approval of the court,
and notice of any proposed dismissal or compromise shall be
given in such manner as the court directs.

“(d) In any action under subsection (a), the amount
of the plaintiff attorney’s fee, if any, shall be determined
by the court; and the court may, in its discretion award a
reasonable attorney’s fee to a prevailing defendant upon a
finding that the State attorney general has acted in bad
faith, vexatiously, wantonly, or for oppressive reasons.

“(e) In any action under subsection (a) (1) of this
section, in which there has been a determination that a de-
fendant committed any violation of this title, any violation
of any rule, regulation, or order issued under this title or any
violation of other Federal law if such violation is also a viola-
tion of this title or of any rule, regulation or order issued
thereunder, damages may be proved and assessed in the
aggregate by statistical or sampling methods, or by such
other reasonable system of estimating aggregate damages as
the court in its discretion may permit without the necessity
of separately proving the individual claim of, or amount of
damage to, persons on whose behalf the suit was brought.

“(f) Monetary relief recovered in an action under

subsection (a) (1) shall—

aa wia A _ne _ e
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“(1) be distributed in such manner as the district
court in its discretion may authorize ; or
“(2) be deemed a civil penalty by the court and
deposited with the State as general revenucs;
except that in either case any distribution procedure adopted
shall afford each individual a reasonable opportunity to
secure his appropriate portion of the net mouetary relicf.

“(g) (1) Whenever the Attorney General of the United
States or the Secretary has brought an action under this
title, under any rule, regulation, or order issued thereunder,
or under any other Federal law with regard to a violation
which is also a violation of this title or such rule, regulation,
or order, and such Attorney General or the Secretary has rea-
son to helieve that any State attorney general would he en-
titled to bring an action, under this section, based substan-
tially on the same alleged violation of Federal law, he shall
promptly give written notification thereof to such State at-
torney general.

“(2) To assist a State attorney general in evaluating
the notification described in paragraph (1) or in bringing
any action under this section, the Attorney General of the
United States or the Secretary shall, upon request by such
State attorney general, make available to such State
attorney general, to the extent permitted hy law, any in-

vestigative files or other materials which are or may be
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relevant or material to the actual or potential cause of action
under this section.

“(h) For purposes of this section, the term ‘State attor-
ney general’ means the chief legal officer of a State, or
any other person authorized by State law to bring actions
under this section, including the corporation counsel of the
District of Columbia, except that such term does not include
any person employed or retained on—

“(1) a contingency fee based on the monetary
relief awarded under this section; or
“(2) any other contingency fee basis unless the
amount of the award of a reasonable attorney’s fee
to a prevailing plaintiff is determined by the court under
subsection (d) of this section.”.
IMPROVEMENTS DEALING WITH BASIC SERVICES

SEc. 14. The Interstate Land Sales Full Disclosure Act
is amended by adding the following new section at the end
thereof :

“IMPROVEMENTS DEALING WITH BASIC SERVICES

“SEC. 1425. (a) Any developer or agent who agrees or
promises to provide basic services in connection with a lot
in a subdivision covered by this title shall deposit in escrow,
within ninety days after the signing of the contract of sale
or lease, an amount to be determined by the Secretary, ex-

cept that such amount shall not be less than an amount equal
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to the total cost of the basic services which have been
promised and not completed with respect to the subdivision
at the time of the agreement or promise, divided by the
number of lots in the subdivision which will receive such
services. Such total cost and number of lots shall be deter-
mined by a registered engineer and shall be certified to the
Secretary by the engineer. The costs of such determination
shall be paid by the developer. Such escrow shall be de-
posited in an account at a banking or similar financial insti-
tution approved by the Secretary and shall be withdrawn and
utilized pursuant to rules issued by the Secretary for the pur-
pose of assuring that such amount be used solely for provid-
ing the basic services which are to be provided in connection
with such lot. For purposes of this section, the term ‘basic
services’ means water, sewage disposal, roads, and any other
amenities which may be specified by the Secretary. If, in the
Secretary’s judgment a State’s requirement with respect to
the establishment of escrow accounts in connection with the
sale and lease of real property located in such State is suffi-
cient to meet the purposes of this section, he may waive the
requirements of this section with respect to property located
in such State.

“(b) If any developer promises before or at the time of
the signing of a contract for the sale or lease of a lot in a

subdivision covered by this title, to install or complete basic
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services which will serve the lot of a .purchaser or lessee by
a specific date, and if such developer fails to install or com-
plete such basic services by such promised date, the contract
of sale shall be revocable at the option of the purchaser,
and upoﬁ revocation, such purchaser may recover all moneys
which have been paid to the developer for the purchase or
lease of his lot.”.
EFFECTIVE DATE

Sec. 15. The amendments made by this Act shall be-

come effective at the beginning of the one hundred and

twentieth day after the date of the enactment of this Act.
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AN ACT

To amend and extend certain Federal laws relating to housmg,
community, and neighborhood development and preserva-
" tion, and related programs, and for other purposes. =

Be it enacted by the Senate and House of Represehta-
‘twes of the United States of America in Congress-assembled,
That this Act may be cited as the “Housmg and Commu-

B W N

nity Development Amendments of 1978”.
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AMENDMENTS TO INTERSTATE LAND SALES FULL

DISCLOSURE ACT
SEc. 715. (a) Section 1403 (a) of such Act is
amended—

’ after “commer-

(1) by inserting “condominium,’
cial,” in clause (3) ;

(2) by inserting after “adverse claims do not refer
to” in clause (10) the following: “United States land
patents or Iederal grants and reservations similar to
United States land patents, nor to”’; and

(3) by striking out the matter which precedes

”

“when—"" in clause (11) and inserting in lieu thereof

the following:
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“(11) the salec of lease of real estate which is
zoned by the appropriate governmental authority for
industrial or commercial development or which is re-
stricted to such use by a declaration of covenants,
conditions and restrictions which has heen recorded in
the official records of the city or county in which such
real estate is located,”. |
(b) Scetion 1403 of such Act is amended—

(1) by redesignating subsection (D) thereof as
subsection (c) ; and

(2) by inserting after subsection (a) thereof the
following:

“(b) Unless the method of disposition is adopted for

the purpose of evasion of this title, the requirements of scc-

tions 1405 to 1408 inclusive, shall not apply to—

“(1) the sale or lease of real estate by a de-
veloper who is engaged in a sales operation which is
intrastate or almost cntirely intrastate in nature. A sales
operation shall be cousidered ‘intrastate or almost en-
tirely intrastate in nature’ for the calendar year if not
more than 5 per centum of the lots sold in such year
were sold to residents of another State, or if not more
then five lots sold in such vear were sold to residents
of another State, whichever is greater, exclusive of sales

made under the provisions of clause (2) of this sub
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section. For the purpose of the exemption contained in
the preceding sentence, a lot may be sold to a resident
of another State only if—

“(A) the lot is free and clear of all liens, en-
cumbrances, and adverse claims;

“(B) the purchaser or his or her spouse has
made a personal on-the-lot inspection of the lot pur-
chased ; and

“(C) the developer executes and supplies to
the purchaser a written instrument designating a
person within the State of residence of the pur-
chaser as his agent for service of process and
acknowledging that the developer submits to the
legal jurisdiction of the resident State of the
purchaser.

As used in this clause (1), the terms ‘liens’, ‘encum-
brances’, and ‘adverse claims’ do not include United
States land patents and similar Federal grants or reserva-
tions, property reservations which land developers com-
monly convey or dedicate to local bodies or public
utilities for the purpose of bringing public services to
the land being developed, taxes and assessments imposed
by a State, by any other public body having authority
to assess and tax property, or by a property owners’

association, which, nnder applicable State or local law,
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constitute liens on the property before they are due and
payable, or beneficial property restrictions which would
be enforceable by other lot owners or lessees in the
subdivision, if—

“(i) the developer, prior to the time the con-
tract of sale or lease is entered into, has ful;nished
each purchaser or lessee with a statement setting
forth in descriptive and concise terms all such
reservations, taxes, assessments, which are appli-
cable to the lot to be purchased or leased; and

“(it) receipt of such statement has been
acknowledged in writing by the purchaser or lessee;
“(2) the sale or lease of real estate by a developer

to the resident of another State when the principal
residence of the purchaser is within a radius of one
hundred miles from the property purchased if—

“(A) the lot is frec and clear of all liens,
encumbrances, and adverse claims;

“(B) each purchaser or his or her spouse bas
made a personal on-the-lot inspection of the lot
purchased; and

“(C) the developer executes and supplies to
the purchaser a written instrument designating a
person within the State of residence of the purchaser

as his agent for service of process; and acknowl-
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edges that the developer submits to the legal juris-
diction of the resident State of the purchasers; and
“(D) the developer executes a written affirma-
tion to the effect that he has complied with the pro-
visions (_)f clauses (A), (B), and (C) of this clause
(2), such affirmation to be given on a form pro-
vided by the Secrctary, where such form shall in-
clude only the name and address of the developer,
the name and address of the purchaser, a legal
description of the lot, an affirmation that clauses
(A), (B), and (C) have been complied with, a
statement that the developer submits to the juris-
diction of the Act in regard to the sale, and the sig-
nature of the developer. The affirmation is to be

kept on file by the Secretary.”.
Sales made under this clause shall not be subject to the
limitation contained in clause (1) but the number of
sales made under this clause will be added to sales made
under clause (1) to arrive at the total number of sales
made in one year by a developer for purposes of calcu-
lation of the 5 per centum out-of-State sales limitation
factor contained in clause (1). As used in this clause
(2), the terms ‘liens’, ‘encumbrances’, and ‘adverse
claims’ do not include United States land patents and

similar Federal grants or reservations, property reserva-
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tions which land developers commonly convey or ded-
icate to local bodies or public utilities for the purpose
of bringing public services to the land being developed,
taxes and assessments imposed by a State, by any other
public body having authority to assess and tax property,
or by a property owners’ association, which, under ap-
plicable State or local law, constitute liens on the prop-
erty before they are due and payable, or beneficial
property restrictions which would be enforceable by
other lot owners or lessees in the subdivision, if—

“(i) the developer, prior to the time the con-
tract of sale or lease is entered into, has furnished
each purchaser or lessee with a statement setting
forth in descriptive and concise terms all such res-
ervations, taxes, assessments, which are appliqable
to the lot to he purchased or leased ; and

“(i1) receipt of such statement has been
acknowledged in writing by the purchaser or
lessce; or
“(3) the sale or lease of real estate which is located

within a municipality or county whose governing bedy
specifies minimum standards for the development of sub-
division lots taking place within its boundaries, when—

“(A) the subdivision meets all local codes and

standards and is cither zoned for single family rest-
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dences or, in the absence of a zoning ordinance, is
limited exclusively to single family residences;

“(B) the real estate is situated on a paved, pub-
lic street or highway which has been built to a
standard acceptable to the municipality or county or
a bond or other surety acceptable to the municipality
or county in the full amount of the cost of the im-
provements has been posted to assure completion to
such standards, and that authority has accepted or
has agreed to accept the responsibility of maintaining
the public street or liighway; “

- “(C) at the time of closing, potable water,

sanitary sewage disposal and electricity have heen
extended to the real estate or the municipality or
county has agreed to install such facilities within
180 days. For subdivisions which do not have a
central water or sewage disposal system, rather than
installation of water or sewer facilities, there must
be assurances that an adequate potable water sup-
ply is available year-round or that the land is ap-
proved for the installation of septic tanks;

“(D) the contract of sale requires delivery
of a warranty deed to the purchaser within 180
days of the signing of the sales contract;

*(E) a policy of title insurance or title opinion
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is issued in connection with the transaction showing
that at the time of closing, title to the real estate
purchased or leased is vested in the seller or lessor,
but nothing herein shall be construed as requiring
the recordation of a lease; .

“(¥) ecach and every purchaser or his or her
spouse has made a personal on the lot inspection
of the real estate which he purchased or leased,
prior to the signing of a contract to purchase or
lease;

“(G) there are no direct mail or telephone
solicitﬁtious or offers of gifts, trips, dinners, or other
such promotional techniques to induce perspective
purchasers or lessces to visit the subdivision or to
purchase or lease a lot.

“(c) Section 1412 of such .\ct is amended by striking
the last sentence and inserting in lieu thereof ‘In no event
shall any action be brought by a purchaser more than three
vears after the signing of a contract dr lease, not withstand-
ing delivery of a deed to a purchaser on the sale or assign-
ment of the purchaser’s contract or agrecment to a third
party.””.

(¢) Section 1416 of such Act is amended hy adding
at the end thereof the following:

“(c) (1) In discharging his responsibilitics under this
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1 title, the Secretary shall conduct all actions with respect

o

to rulemaking or adjudication in accordance with the provi-
sions of chapter 5 of title 5, United States Code.

“(2) The Secretary, by rule, shall prescribe the pro-
cedure applicable to every case pursuant to this title of
adjudication (as defined in section 551 of title 5, United
States Code) not required to be determined on the record

after notice and opportunity for hearing. Such rule shall,

QO O 9 OO ¢ v W

as a minimum, provide that prompt notice shall be given
10 of any adverse action or final disposition and that such notice
11 and the entry of any order shall be accompanied by a state-

12 ment of legal authority and other written reasons.”.
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SUMMARY OF INTERSTATE LAND SALES REFORM ACT OF 1978
H.R. 12574 (MINISH BILL)

Section 2 - Subdivisions of less than 40 lots and subdivisions containing lots over 40 acres
each are exempt.
- Deletes existing exemption for sales pursuant to bankruptcy proceedings.

Section 3 - Adds omissions to state material facts as violations and eliminates requirement
of proof of reliance in order to establish material misrepresentation as a violation,
- Provides an absolute 30-day right of recission for lot purchasers.
- Provides that purchaser has right to void contract at any time during 3 years
after signing contract if:
(a) contract signed on first day contract is offered,
(b) contract does not contain a legally sufficient and
recordable description of the lot, or
(c) the developer provides financing except when title
is transferred within 30 days of signing contract,
formal foreclosure proceedings take place before
loss of title, purchaser establishes equity proportional
to payments and on default, and purchaser not required to
pay liquidated damages greater than developers proven
damages.

Section 4 - Copies of advertising and sales pitches must bhe filed as part of Statement of Record,

Section 5 - Nothing in Act shall affect requirement that person comply with State laws regarding
sale of interstate land except to extent State laws are inconsistent with this Act.

Section 6 - Expands damages consumer may recover in civil suit under Act to include attorneys
fees, travel expenses and appraisal costs. Purchasers may sue for specific
performance of promises made by developers and on tender of the contract or deed
pursuant to suit to enforce rights may be entitled to a total refund of monies paid
pursuant to the contract.

Section 7 - Extends statuts of limitations to a maximum of 7 years after sale or lease.
- Lengthens statute of limitations to 3 years after discovery for suit on basis of
untrue statement or omission and for suit on basis of failure to file a statement
of record or to give purchaser a property report.

Section 8 - Gives OILSR authority to issue cease to desist orders against developers and to
impose civil penalties an developers after an administrative hearing.

Section 9 - Directs Sccretary of HUD to appoint an Administrator of Interstate Land Sales.



Section 10 ~

Section 11 -

Section 12 -

Section 13 -

Section 14 -
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Raises the criminal penalties for violators of the Act from a maximum of
$5,000 and 5 years imprisonment to maximum of $10,000 and 7 years
imprisonment.,

Clarifies HUD authority to regulate advertising by developers.

Authorizes HUD to expend funds for public education concerning problems of
buying property covered by this Act.

"Parens Patriae" section allows attorney general of a State to bring civil actions
on behalf of citizens of his State who have purchased land against developers
who have violated this Act.

Requires that developers who promise to provide basic services, such as water,
sewage disposal and electricity establish escrow accounts to assure completion
of these services.

Lot purchasers may revoke contracts of sale if developers fail to install basic
services by date specified.
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Summary & Administration's Proposed Amendments to

421(a):

Interstate Land Sales Full Disclosure Act
H. R. 11265

Raises from 50 to 100 lots the size of a subdivision within
the jurisdiction of the Act.

421(b) and (c): The sale or lease of subdivisions of less than 100 lots,

421(d):

. 421(e):

421(f):

421(f):

421(@g):

or where all lots are more than 40 acres, are exempt from
the Act.

The sale or lease of land under or pursuant to a court order,
where the Secretary of HUD determines it to be in the public
interest, is exempt.

Eliminates exemption from the Act for the sale or lease of
unencumbered land after the on-site inspection by the purchaser.

Adds prohibition against omissions to state material facts and
eliminates requirement of proof of purchasers reliance in order
to establish material misrepresentation as a violation.

Creates unqualified right of revocation until the 14th day after
signing contract.

Deletes the $1000 ceiling on the fee for filing, and adds requirement
that such a fee be paid for filing a request for exemption.

421(h)(1): Unless the Secretary has accepted state approved materials,

421(1):

the property report shall be used in lieu of any state disclosure
document.

In a civil suit by the purchaser, court may order damages,

specific performance, or such other relief as the court deems

fair, just, and equitable; the court must take into account: the
lots contract price, the price actually paid by the purchaser, the
cost of any improvements, the fair market value at the time of
sale, fair market value at time suit was initiated; a purchaser
may sue to revoke the contract where no property report was given
at the time of signing, and the purchaser, upon divestment of his
or her interest in the lot, shall be entitled to all monies paid
pursuant to the contract; the purchaser may sue if developer does
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not fulfill any obligation set forth in the statement of record or
property report; the amount recoverable in such a suit may
include: interest, reasonable attorneys' fees, independent
appraisal fees, and court costs;

Sec. 421(g): -The statute of limitations for any right where no property
report has been supplied, or no statement of record or property
report filed is one year after discovery, but not more than four
years after the sale notwithstanding delivery of the deed, or
assignment of the contract;

~the statute of limitations for actions based on fraudulent schemes, un-

true statements or omissions, or failure by developer to fulfill
promises is three years after discovery.

Sec. 421(k): Secretary may issue cease and desist orders.

Sec. 421(1): Developer may be subject to a civil penalty of no more than $5,000
per violation.



54

Summary of Senate Amendments to Interstate Land
Sales Full Disclosure Act (Nelson Bill)

Senate Bill does the following:

Sec. 715(2)(3): An exemption from all provisions of the Act is added for
real estate restricted to commercial or industrial use by
recorded covenants. The commercial exemption is now
limited to property restricted by zoning.

Sec. 715()(2)(b): Exemption from Registration and Property Report requirements for
three new categories:

(A) developments where not more than 5% or five lots (whichever
is greater) are sold to out-of-state residents if title is clear
of all liens and an onsite inspection has been made;

(B) sales made to out-of-state purchasers living within 100 miles
of the property under same conditions as above;

(C) real estate located in a municipality with subdivision
development standards if (1) the subdivision meets all local
codes and standards, (2) is limited to single family residences, |
(3 is on a paved public street which the municipality has agreed
to maintain, (4) water, sewage and electricity in place, (5) a
deed will be delivered within 180 days, (6) title insurance
issued, (7) on site inspection has been made, and (8) direct
mail and telephone or similar solicitations and promotions
have not been employed.

Sec. 715(c): Maintains present 3-year maximum statute of limitations.
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Chairman AsHLEY. I look forward to the advice of the witnesses
who will testify during the next 3 days and hope that they will not
limit their comments solely to the proposals before us.

These proposals are only a starting point for reviewing the present
state of the industry, the effectiveness of HUD’s administration of the
existing act, and the need for statutory changes.

‘We will be pleased to hear first from our colleague, Congressman
Joseph G. Minish. At my suggestion, his Subcommittee on General
Oversight and Renegotiation, as most of you know, has conducted
extensive hearings which have provided the basis for the reforms
included in H.R. 12574. .

I do commend Congressman Minish and his subcommittee for their
efforts and their recommendations now before us. After Mr. Minish,
we will hear from Jean Halloran, accompanied by Leslie Allan, and
then from Patricia M. Hynes, who will Ee properly introduced in a
few minutes.

So our first witness, with the cleanest teeth in the room, I am sure,
is our colleague from New Jersey, Congressman Minish. I want to
say that there isn’t a more worthy and respected member of the full
committee than the chairman of the Subcommittee on General Over-
sight and Renegotiation.

e has done outstanding work in a number of areas, not the least
of which is the area that is of interest at this time; namely the status
of the Interstate Land Sales Full Disclosure Act.

So if you will proceed, Mr. Minish, we will be grateful to you.

STATEMENT OF HON. JOSEPH G. MINISH, A REPRESENTATIVE IN
CONGRESS FROM THE STATE OF NEW JERSEY

Mr. Mi~isH. Thank you, Mr. Chairman.

Members of the subcommittee, thank you for inviting me to testify
on the subject of interstate land sales.

At the request of Chairman Ashley, the Oversight Subcommittee
of the Banking Committee, of which I am chairman, conducted an ex-
tensive investigation of the land development industry. This included
the first comprehensive review of the Interstate Land Sales Full Dis-
closure Act since its inception in 1968. We held hearings in April, at
which we heard testimony from more than 30 witnesses, representmg
Federal and State governments, industry, public interest groups, an
consumers. Various other interested parties submitted written testi-
mony to our subcommittee. I would like to share the findings of our
investigation with you.

Our primary finding was that consumers are not adequately pro-
tected by present laws. Although several Federal and State agencies
have taken steps toward cleaning up the land sales industry, severe
problems remain. Literally millions of consumers continue to be de-
frauded or disappointed by land developers every year. Unfortu-
nately, the shady developers tend to prey on those who are least able
to protect themselves; consumers who are elderly, poorly educated,
or unsophisticated, constitute prime markets for land schemes.

I believe that the problems in the land sales industry result in large
part from three basic facts:

Fact No. 1: Land Sales regulation is an “orphan,” especially within
the Federal Government. Although a number of Federal agencies at-



56

tempt to police land sales, none of them has been able to devote the
time and resources necessary to insure regulation with teeth. The pri-
marr regulator, the Office of Interstate Land Sales within HUD hasa
total of 107 employees and a yearly budget of less than $3.5 million
with which it attempts to oversee a multibillion dollar industry. The
Federal Trade Commission and the Securities and Exchange Commis-
sion have done some regulating but only on a very limited basis. Many
States do not even have statutes dealing with land development and
only a handful have laws which even approach being adequate. Local
laws vary widely and the least sophisticated ordinances are often in
the same rural areas which are the primary target of developers.

Fact No. 2: Disclosure by itself cannot prevent abuses in the land
sales industry. The selling practices of the land sales industry work
aiainst effective disclosure. Any land salesman will tell you that a sale
which is not closed on the same day the sales pitch is made is almost
always lost. The high pressure push toward same-day closings run
directly contrary to the theory of disclosure. In real life, land buyers,
who usually purchase at sales dinners or on their first visit to develop-
ments, rarely have a chance to read, much less understand, the infor-
mation in the property report.

Fact No. 3: There are a number of commonplace practices within
the land sales industry which are extremely unfair to consumers.
Among them are: the financing of lot purchases through installment
contracts which give buyers almost no protection for their money ; the
promising of improvements such as water, sewage disposal and recre-
ational facilities which the developer cannot complete; high pressure
sales tactics designed toward insuring same-day closings; and false
or misleading advertising.

None of these practices can be controlled by a simple disclosure
statute and all of them should be discouraged. Most of the consumer
abuses in the land sales industry can be eliminated without smtting
developers out of business. The bill which I and 26 of my colleagues
have introduced, H.R. 12574, would eliminate many of the worst con-
sumer abuses in the land sales industry without seriously affecting
honest developers.

I am happy to report that five of the members of this subcommittee,
Representatives St Germain, Gonzalez, Mitchell, Hanley, and Spell-
man, have decided to cosponsor this bill. I would like to discuss a few
of its major provisions, but before I do so, I want to speak briefly on
another measure being considered by this subcommittee, the “Nelson
bill,” which has been incorporated into the Senate version of the Hous-
ing Act of 1978.

uring the investigation and the subsequent hearings which my sub-
committee held, we received testimony from various industry sources
which suggested that OILSR has overstepped its jurisdiction by regu-
lating some small, primarily intrastate developers. This may, in fact,
be the case and there may be some need for legislation which clarifies
the jurisdiction of OILSR. However, I question whether the Nelson
bill 1s the way to accomplish this.

I think that the Nelson bill, in its present form, is an unwise pro-
posal. It will exempt some of the worst interstate developers in the
country from the requirements of the Interstate Land Sales Full Dis-
closure Act. It contains complicated and probably unworkable exemp-
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tions which will leave developers, consumers, and HUD uncertain as to
who is covered by the Federal law. Although it may be possible to
draft amendments to the Interstate Land gales Act, which exempt
only some intrastate developers, this proposal does not a.ccom;lﬂish
that. It is far too broad and contains loopholes which would allow
many large interstate developers to escape Federal regulation.

I know that HUD intends to testify as to the problems of the Nelson
bill. In general, I concur with its analysis. There are, however, sev-
eral difficulties which I think deserve special mention.

First, the two main exemptions in this bill, the five lot or 5-percent
exemgtion and the 100-mile exemption, are ve’rgi' complicated yet they
are self-executing. This means that many developers may think they

-qualify for exemptions and then be forced to cancel sales contracts
when they find out later that they are covered by the Interstate Land
Sales Act. .

Second, the Nelson proposal makes the fraud provisions of the act
applicable to all developers covered by that law, even if they qualify
for the Nelson exemptions. However, as was pointed out by several
witnesses in the Senate Banking Committee’s Eearings on land sales,
criminal prosecutions or civil suits are almost impossible to bring
without the benefit of the information provided in the statement of rec-
ord. Without the information provided under the disclosure sections
of the Interstate Land Sales Act, attorneys for buf'ers will be operat-
ing in the dark. The fraud provisions, by themselves, will be almost
meaningless.

Third, one section of this proposal requires OILSR to comply with
the Administrative Procedures Act. OILSR already does this by reg-
ulation. No one seems to know which this section is in the bill.

Fourth, the provision of the Nelson bill that concerns me most is the
100-mile radius exemption. This exempts sales to people who live
within 100 miles of the developer. It is a lot-by-lot exemption which
means that no matter how big or how bad the developer is, he may sell
to anyone within 100 miles of his development, without being covered
by the Federal law. I would like to give one example of the nightmares
which would occur if this provision 1s adopted.

One of the primary areas for land subdivision in the East is the
Pocono Mountains of Pennsylvania. Within 100 miles of most Pocono
developments are the metropolitan areas of New York City, northern
New Jersey, and Philadelphia. Taken together, these three areas repre-
sent a market of over 20 million people. Under the Nelson bill, none
of these people would be protected by the Federal disclosure require-
ments if they bought lots in the Poconos.

During our hearings, our subcommittee heard testimony concerning
a number of very poor subdivisions in the Poconos. One will serve as
a good example.

Sherwood Forest, near Newfoundland, Pa., sold over 800 lots during
1972 and 1973. Three hundred and sixty-five of the lots were sold to

ople from New Jersey. At least 30 of the buyers are my constituents.

ost of the other lots were bought by residents of the Philadelphia
or New York metropolitan areas. Among other things, Sherwood
Forest promised improvements such as sewage disposal and water,
which it never completed. It concealed from prospective buyers a dis-
pute with local township authorities which made Sherwood Forest
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unable to deliver clear title to the lots it sold. It used high-pressure
sales tactics and committed other consumer abuses.

Today, 6 years after most sales took place at Sherwood Forest, the
buyers are unable to build on their lots, they can’t sell their lots because
of the clouded titles and the inability to build, and they have been un-
able to get any money back from Sherwood Forest, which is now
insolvent.

HUD suspended Sherwood Forest from selling lots and recom-
mended that several of the principals be prosecuted for violations of
the Interstate Land Sales Act and the Federal mail fraud statutes. If
the Nelson bill had been in effect in 1972 and 1973, the great majority
of the sales made by Sherwood Forest would have been exempt from
most of the major provisions of the Interstate Land Sales Act. The
situﬁidon at Sherwood Forest would be even more of a travesty than
it is today.

If the iTelson bill, as presently in the Senate Housing Act, is passed,
there will be new Sherwood Forests all over the Poconos am? other
areas of the country and the Federal Government will be unable to
intervene in any meaningful way. Although there may be some need
for a clarification of OILSR’S jurisdiction, it would be very wrong to
make that the major thrust of 1and sales legislation. The people who
suffer most under the present law are not the developers; they are
consumers,

As you may know, a number of the provisions of my bill closely
parallel provisions in the administration’s proposal. These include
restrictions on the statutory bankruptcy exemptions, an absolute right
of recision for lot purchasers, the prohibition of omissions of material
facts by developers, a provision which allows purchasers to sue for
specific performance of promises made by the developer, extension of
the statutes of limitations on civil suits under the Land Sales Act, and
provisions which allow OILSR to issue cease-and-desist orders and
to impose civil penalties. My bill does go beyond the administration’s
proposal in several key areas. I would like to mention three of them.

Our bill attempts to eliminate the use, in its present form, of the in-
stallment-contract method of financing lot purchases. Under the tradi-
tional installment contract, the purchaser agrees to pay for his lot over
a period of years, usually 7 to 10, through monthly installments. There
is no transfer of title to the purchaser until he has completed payments
and, in many cases, purchasers who finish paying discover that the
developer is unable to deliver clear title. Most installment contracts
contain a “liquidated damages” clause which provides that in the case
of default by the 1purchnser, all money paid by the purchaser is re-
tained by the developer. Thus, the purchaser builds no equity propor-
tional to his payments as he would under a traditional mortgage
method of financing. In some cases, purchasers have paid over 90 per-
cent of what they owe and then have been left with nothing when they
cannot continue to pay.

Another problem which results from the installment contract
method of financing is that developers often sell the installment con-
tracts to third parties. The purchaser then owes his payment to the
third party, but, because of the holder in due course laws, the pur-
chaser cannot force the third garty to fulfill any of the obligations of
the developer. In addition to all these problems, because the purchaser
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does not get title until he has completed payments, he may not be
a?le 1t:o use the property for 7 to 10 years after he signs the contract
of sale.

In short, consumers who buy under installment contracts are all-
around losers.

Our bill would grevent this abuse by insuring that developers who
extend credit for the purchase of their own lots, do so by means of the
more traditional mortgage or deed—deed of trust arrangements. They
would have to use contracts which provide for formal foreclosure

roceedings in case of default and which do not contain liquidated
Samages clauses. This would insure far more protection to the
consumer.

A second provision of our bill requires that developers who promise
to provide basic services such as water, sewage disposal, and electricity
must establish escrow accounts which insure completion of these
services. Duriri our investigation, we found that eveé:ﬁ)ers often
promise all kinds of improvements as part of their sales pitch. In many
cases, those developers are financially unable to keep their promises
and thus force lot buyers to sFend money which they never anticipated
having to spend. A number of States already have escrow requirements
which have provided increased consumer protection without imposing
excessive economic burdens on developers.

The third major reform which our bill provides is our “parens
patriae” section. ]VVe found that many people who have civil causes of
action under the present Interstate Land Sales Act are unable to bring
suit because individual suits are too expensive and it is too difficult to
bring class actions in Federal court.

Our parens patriae section allows the attorney general of a State to
bring civil actions against deevlopers on behalf of citizens of his State
who have purchased land. This provision does not create any new
rights but simply makes it easier for consumers to enforce rights which
they already have.

There are a number of other reforms in our bill which I shall not
go into at this time. I would like to submit a summary of the major
provisions of our bill.

[Mr. Minish subsequently furnished the following summary for
inclusion in the record:]

33-718 O -78-8
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BRIEF SUMMARY OF INTERSTATE LAND SALES REFORM ACT CF 1978

Section 2 deals with the coverage of and exemptions to the Interstate Land
Sales Full Disclosure Act (ILSFDA). The floor of the IISFDA is lowered

fram 50 to 40 lots, thus exempting subdivisions of less than 40 lots. The
ILSFDA is also amended to cover lots up to 40 acres. The present Act is
limited to lots of 5 acres or less. The exemption in the present Act for
sales pursuant to bankruptcy proceedings is eliminated.

Section 3 provides an absolute 30-day right of rescission for lot purchasers.
Tt also discourages sales on the same day that the buyer receives the con-
tract of sale fram the developer and, with certain exceptions, prevents de-
velopers fram extending credit on their own lot sales. Preventing the ex-
tension of credit by developers will do away with a mumber of the major
abuses in the land sales industry, including installment contracts, the in-
ability of same developers to deliver good title and the sale of bad commer—-
cial paper by developers. This section also requires a legally sufficient
and recordable description of lots sold by developers. Under the present Act
a "material misrepresentation” is a violation if the buyer relies on it.
This section includes amissions to state material facts as violations and
eliminates the requirement of proof of reliance.

Sectim4requﬁ1atcopxescttranscnptsofauadvettisingudam—
maries of verbal presentations made by a developer or his agent be made a
part of the Statement of Record filed with the Office of Interstate Land Sales

Registration.

Section 5 provides that nothing in the Act shall affect state laws except
wai'actmtuntthestatelawsareirm\sistentwithﬂxe}\ct.

Section 6 expands the damages which consumers may recover in civil suits under
the ILSFDA to include attormeys' fees, travel expenses and appraisal costs.

It allows consumers to sue for specific performances of pramises made by de-
velopers and gives purchasers the right to sue to enforce their rights of
revocation.

Section 7 extends the statute of limitations of the ILSFDA to a meimum of
‘seven years and also lengthens the specific statutes of limitations on vari-
ous sections of the Act.

Section 8 provides new administrative remedies for OILSR. It gives OILSR the
autharity to issue cease and desist orders against developers and also allows
OILSR to impose civil penalties upon developers after an administrative hear-
ing.

Section 9 changes slightly the administrative structure of the Department of

Housing and Urban Development by providing for an administrator of interstate
land sales within HUD.
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Section 10 raises the criminal penalties for violators of the Act.

Section 11 makes it clear that OILSR has the authority to regulate ad-
by developers.

Section 12 authorizes HUD to expend money for public education concern-
ing the problems of buying land.

Section 13 the "Parens Patriae" section allows the a general of
a state to bring civil actions against developers on behalf of citizens
of his state who have purchased land. This provision will make it
easier for consumers who have been defrauded by land developers to get
their money back.

Section 14 requires that developers who pramise to provide basic ser-
Vices such as water, sewage disposal and electricity establish escrow
acoounts which insure the campletion of these services. It also pro-
vides that lot purchasers may revoke their contracts of sale if

fail to keep specific promises with regard to the installation of basic

sexrvices.
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Mr. MinisE. I could also cite additional examples of abuse by devel-
opers, but I'm sure you will hear plenty in the testimony to be pre-
sented by INFORM, Patrcia Hynes, and Attorney General An?'a.

In closing, I would like to give you a word of warning. You are
going to hear a lot of industry testimony which paints a picture of
small, overburdened businessmen, tormented by a giant government
bureaucracy at HUD. Don’t believe it. The real victims here are un-
sophisticated, lower and middle class people who are led into buying
land they often don’t want through financial arrangements they don’t
understand. The main issue before this subcommittee is not protecting
business from big government—QILSR has 107 employees. The main
issue here is protecting little people from big business. If you follow
the testimony closely for the next 3 days, I think this will become very
clear. I think you will conclude that the main thrust of land sales
legislation has to be increased consumer protection.

r. Chairman, I want to thank you very much, and considering that
T have a numb jaw, I don’t think I was too bad.

Chairman AsHLEY. If you will let us know when the anesthetic starts
to wear off, we will be happy to let you go at that juncture. [Laughter.]

That is a very good and forceful statement. I suppose that this ques-
tion could be directed at other witnesses, those from HUD and else-
where. But in your statement you say that literally millions of con-
sumers continue to be defrauded or disappointed by land developers
every year, and I am wondering about the effectiveness of the original
act and the extent to which it has provided adequate protection. And
obviously, this comment reflects on those interests that I have
exp: .

What kind of testimony did you get as to the incidence of continued
fraud, of deception within or without the law, the disappointment, the
whole range of activities that you are concerned with a,ddressingl‘?‘

Mr. Min1sH. Mr. Chairman, let me just take one. Sherwood Forest,
which I am familiar with, is in the Poconos, not very far from where
I was born and only about 75 miles from where I live now. Just the
other day a lady stopped by my office and said: “Mr. Minish, what do
I do with my land ¢” Splfe said : “I just got a bill to pay school taxes,and
I can’t build.” The reason lot owners can’t build up there is because
the developer was supposed to put sewers in there, and never did and
somehow the money disappeared. The lot owners cannot put septic
tanks in because oz the high water table. So all of these people u
there—and there are literally hundreds—are hung up with all of this
(liand that they can’t do a darned thing with. They don’t know what to

0.
I had another case. A gentleman from New Jersey bought 40 acres
in Colorado. And when he bought the land, he didn’t have a chance to
go out there and see it. The developer told him that there was no ques-
tion that he could earn money on the land, and probably what he earned
by leasing it out to cattle owners would more than pay whatever the
cost was per month.

Well, he found out that not a single cattleman was interested in it,
because when he finally went out there, he found that the lot was on the
side of a'mountain, all stone, and not even billy goats could climb up
there. And so he has been [;‘aying for 7 or 8 years, and he has 2 years
to go on the contract. And he says: “What do I do?” It is rather diffi-
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cult to tell a man what to do in that case. Do you tell him to stop paying
and forget everything{

I said: “I reallyrfon’t know what to tell you. Chances are if you
have only 2 years to paf', maybe you ought to pay it. Who knows, you
may find uranium or gold up there. I don’t know.’

ut anyhow, OILg‘I){ has not done the job. I don’t think that they
have enough employees. And I am not in favor of building the bu-
reaucracy, but I am for requiring government to protect consumers.
1f you want to know how well consumers are protected, ask Patricia
Hynes, the assistant U.S. attorney from New York, because I think
she will tell you a story that will be more convincing than anything
that I can tell you, about some developer who got about $170 million for
hrltl)(fli that he paid about $20 million for, and that is a pretty good

t.

And I am inclined to remember something Bob Strauss said. When
asked about our oil problem he said, “I am from Texas and I don’t know
any poor oilmen.” I am getting to the point where, I am from New
gersey and I haven’t heard of a poor land developer in the United

tates.

Chairman AsHLEY. In your hearings, apparently you established to
the satisfaction of just about everybody that there are only a handful
of States that have adequate laws protecting their consumers.

Mr. MinisH. That is rnght, Mr. Cﬁairman.

Chairman AsHLEY. And that for that reason this has escalated into
a national problem, requiring a national solution.

Of course, that was decided 10 years ago when we legislated in the
first instance. Is it your impression that States are looking to the Fed-
eral Government to provide this protection? Is that the reason that
only a handful of States are in this business of trying to protect their
own people from the kinds of fraud and deception tﬁat is found both
in intrastate and interstate land sales ?

Mr. MinisH. Mr. Chairman, that is an accurate statement. Some of
the States are looking for Federal assistance. I think that the attorney
general from Colorado, Mr. MacFarlane, and also the one from New
Mexico, will testify to that, that they are looking to the Federal Gov-
ernment for help with this problem.

Chairman AsHLEY. One of the things that has interested me is that
OILSSR doesn’t seem to be interested in establishing any kind of cooper-
ative arrangements with those States that do pursue aggressively the
kind of legislation that affords protection to citizens purchasing prop-
erty either within that State or outside that State. Generally within
the State, that would be the province of State governments.

And I am curious as to what your notions are about the situation
where a State, whether it be New York or Florida or any other State,
directs itself aggressively to this problem. In that situation wouldn’t
it-be appropriate for there to be some kind of cooperative arrangement
between OILSR and that State which would obviate the necessity for
the honest developer—and we are concerned with him, as well as the
dishonest developer—to fill out the reams of disclosure material, and
go through the registration and so forth, twice rather than once. What
1s your thought on that ¢

. Min1sa. Well, I think that is a good suggestion, Mr. Chairman.
I think that OILSR should work with the States to eliminate a lot of
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duplication. It is my information that the only State whose property
report is accepted by OILSR is California.

Chairman AsHLEY. Well, it certainly suggests itself to me that this
might be an area that together we might look at closely. It would seem
to me to be one way of encouraging the States to direct their attention
to this matter in the first instance ; and it would help to eliminate costly
duplication, which obviously is paid for in large measure by the tax-
payers, be they Federal or State.

r. MinisH. Well, Mr. Chairman, I agree with you that there should
be cooperation. But I get a little concerned, whether many States have
the interest or ability to do the job. I am reminded, and I am sure
you are well aware of, the meat inspection issue, where some of the

le who were against Federal legislation said that the States could
do it. Then the people who were managing the bill showed pictures in
the Speakers lobby of what the States were doing. And I think that if
anyone here saw some of those pictures, he would probably be a vege-
tarian from that day on. [Laughter.]

So I question whether the States have the will or the means to regu-
late land sales by themselves.

Chairman AsHLEY. Well, it strikes me that we might consider
establishing some kind of Federal standards to be met by the States,
at least where there is the duplication and the States don’t do every-
thing that OILSR does, because the problem from the Federal stand-
point is broader than that of the States, I suspect. I seems to me that
through the establishment of standards, where appropriate and where
those %a.ndards are met, duplication could be eliminated. It would be a
good idea.

Mr. Grassley, any questions ¢

Mr. GrassiLEy. Thank you.
Before I ask our colleague a question, I would like to say that I

worked very closely with Mr. Minish on this legislation and I think
he needs to be complimented for his hard work. I am the ranki
Republican member and, even though we don’t agree on everything,
find that he has a fine reputation around here, and it has been sup-
ported by my work with him. He probably doesn’t need any flowers
thrown in his path, but in all the investigations I have shared the
podium with him, I found him to be very thorough and very extensive,
and a person that can ask fair and penetrating questions to get to the
bottom of things.

So I feel your calling him as a witness is a good place to start the
meeting, Mr. Chairman.

Mr. Minish, I was interested in your discussion concerning Sher-
wood Forest. Starting on page 3 of your statement about the Nelson
bill, where you state that it will exempt some of the worst interstate de-
velopers, your testimony deals almost exclusively with that 100-mile
exemption. I was wondering if there was anv other problems with that
bill, and specifically, do you have any specific examples related to the
Nelson exemption of where there are other problems.

Mr. Minisa. Well, Mr. Grassley, first of all, thank you for your
kind remarks. The think that upsets me most about the hill is that 100-
mile exemption. Mr. Green, who is from New York City, has a lot
of constituents who could be burned and who would not be protected
under the Nelson bill. And while there are many other problems—I
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don’t have the bill before me and I don’t know all of the specifics of it—
I would say that that alone is enough information to make you be
against it.

There is the self-executing problem, also.

Mr. GrassLey. What you could do is, if you think of any of the
olt;hers, you could submit them to us in writing. I would appreciate
that.

Mr. MinisH. I will have my staff provide a summary of all the
problems in the Nelson bill.

[The following summary of problems in the Nelson bill was provided
for the record by Congressman Minish :]
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SUBJECT: PRESENT STATUS OF THE NELSON PROPOSAL

As you know, S. 3084, the Housing and Commmity Development Amend-
ments of 1978, was passed by the Senate on July 20, 1978 and is now in
conference. Section 715 of this bill contains the so-called Nelson pro-
posal which provides a number of new exemptions for developers from the
present law. Since the House version of the Housing bill, H.R. 12433,con-
tains no land sales amendments (Chairman Ashley chose to defer considera-
tion of land sales until you reported to him on our Subcommittee's investi-
gation), one of the main issues at the conference will be whether to accept
any ar all of the Nelson amendments. It would be best for us if the con-
ference accepts none of the Nelson land sales proposals. Our cbjections
to the Nelson amendments are as follows:

1. Policy Gbjections. The investigation which our Subcomittee
has pursued has shown that large mumbers of consumers contime to be de~
frauded or disappointed by land developers every year. It is widely agreed
that the federal law is inadequate to protect lot buyers. Two bills (our
proposal, H.R. 12574 and the Carter Administration's proposal) would make
the Interstate Land Sales Full Disclosure Act significantly tougher, but
neither of those reform proposals is included in either of the Housing bills.

Therefore, under the rules of the conference, the only gquestion for
the conferees is whether to provide more exemptions to an already inadequate
law. There is no possibility of getting any consumer-oriented amendments
into the final Housing bill. In light of the results of our investigation
and the testimony which has been given at the various hearings held on land
sales, it would be irresponsible for the Congress to make exemptions for de-
velopers the only concern of its legislation. Any land sales amendments
should be primarily concerned with protecting the public, not with taking
care of developers.
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It should be pointed aut that since lot purchasers have little or
no organized voice in Washington, the only way to get any increased pro-
tection for them may be to tie it to changes in the law that the land sales
industry wants. If the Congress accepts the Nelson amendments by themselves,
even the possibility of a tradeoff will be non-existent.

2. Procedural (bjections. If the conference committee accepts the
Nelson , it circuiting the legislative process.

As you know, although two House subcamnittees (ours and the Housing
Subcomittee) have held hearings on land sales, there have been no
of any of the various proposals for change. No member of the House has
voted on any land sales amendments.

The Senate's procedure in adopting the Nelson proposal was disjointed,
to say the least. The impetus for the Nelson bill came out of
daizedbySemborNehm,whidxﬂreSuamSmnmsinessOamitteeheldin
January of this year. Besides the Office of Interstate Land Sales
tion of H.U.D., which administers the federal law, the only other witnesses
were developers or other representatives of the land sales industry. No
representatives of the lot-buying public testified. Ghortly thereafter,
Senator Nelson introduced a bill, S. 2716, which provided a nuwber of new
exemptions fram the Interstate Land Sales Act. The bill made no attempt to
deal with consumer problems.

The Nelson bill was introduced as an amendment to the Housing bill
which was marked up by the Senate Banking Committee in May, 1978. The Senate
Committee deleted the consumer-oriented reforms which were in the original
Carter Administration proposal and substituted the Nelson bill. The Cammdt-
tee had held no hearings on the Nelson bill prior to accepting it. In the
face of strenuous objections by Senator Williams, the Camittee scheduled
hearings on land sales to be held before consideration of the Housing bill
by the full Senate. At those hearings, a number of witnesses, including
yourself, H.U.D., public interest groups and plaintiffs' attorneys testified
about the large loopholes which would be created by the Nelson proposals.
Despite extensive criticism, only minor changes were made to the Nelson amend-
ments before their passage by the full Senate. Hopefully, the conference
camittee will decide to reject these ill-considered and one-sided amendments.

3. Substantive Objections. Although there may be same need for
clarification of the jurisdiction of OILSR, the Nelson bill goes far beyond
its stated purpose and adds new exemptions which would apply to same of the
biggest and worst developments in the country. The following is our analy-
sis of several of the Nelson proposals.

(a) The 5%-5-lot Exemption. The Nelson bill would amend sec-
tion 1403 of the Interstate Land Sales Act to exempt fram its disclosure re-
quirements any developer who sells no more than five lots or five percent of
his total lots sold during a calendar year (whichever is greater) to out-of-
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state purchasers if the developer meets the following requirements:
i) The land is free and clear of liens and encumbrances.
ii) The purchaser makes an on-site inspection of the lot.

1ij) The seller agrees to sutmit himself to the jurisdiction of
the have state of the purchaser.

This exemption is undesirable for several reasons.

- It is quite camwplicated, yet it is also self-detemmining. This
means that the developer himself decides whether he has camplied with all
the requirements for the exemption and then merely notifies OILSR that he
is claiming exemptions. If the developer misinterprets same part of the
requirements, for example, what constitutes a "lien" ar "encumbrance" or
if he makes a mistake in camputing his out-of-state sales, OILSR may subse—
quently question his exempt status. If this happens, all the developer's
sales under the challenged exemption may be subject to rescision.

- There is no cap on the 5% requirement. Same subdivisions have
well over 10,000 lots, and thus would be able to sell a substantial mumber
of lots to ocut-of-state residents without being subject to federal disclosure
requirements

- Reliance on on-site inspections. As an alternative to the infor-
mation which is presented in the federal property report (the disclosure
statement required under the present Interstate Land Sales Act), this ex-
emption relies heavily on an on-site inspection by the purchaser. However,
most of the truly crucial information about a development cannot be dis—
cerned by merely looking at it. An on-site inspection tells the buyer noth~
ing about the financial stability of the developer, about whether there is
sufficient water, about whether the land is suitable for proper sewage dis-
posal, about whether the land is subject to flooding, about the provisions
the developer has made for installing pramised amenities, about the cost of
necessary utilities, about local land use laws, etc. Purchasers who are de-
prived of property reports and who make their on-site inspections in the
campany of high-powered salesmen will be at a decided disadvantage.

(b) The 100-Mile Radius Exemption. The Nelson bill would amend
section 1403 of the Act to provide a lot-by-lot exemption of any sales made
to buyers who reside within 100 miles of the developer, if the following
requirements are met.

i) The land is free and clear of all liens and encumbrances.
ii) The purchaser makes an on-site inspection.

iii) The seller agrees to submit himself to the jurisdiction of the
hame state of the purchaser.
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iv) The developer certifies to OILSR that he has camplied with
the first three requirements.

This is probably the most harmful of the Nelson proposals for mumer—
ous reasons.

= Since this is a lot-by-lot exemption, no matter how big or how
bad a development is, it can benefit from this exemption. H.U.D. offi-
cials have stated that many of the worst develogments in the country would
qualify for at least partial exemption under this section.

- Crossing state boundaries. The Nelson bill purports to assist
small intrastate developers, yet many of the prime beneficiaries of the 100
mile exemption are neither small nor intrastate. A good example of the prob—
laswiﬂ\ﬂlismumisthemeofﬁ:emlhmuinsofmnsylvania,
a primary area for land subdivision in the East. Within 100 miles of the
Poconos are the metropolitan areas of New Yark City, Northern New Jersey and
Philadelphia. A circle with a 100-mile radius drawn around a development in
the Poconos thus encampasses an area of over 31,000 square miles with a pop~
ulation well in excess of 20 million people. Under the Nelson bill, any
Pocono developer could sell to any of those people without being required to
disclose a thing by the federal law. To cite another example, Washington,
D. C. is within 100 miles of many of the develomments in rural Maryland and
Virginia. This problem repeats itself throughout the country.

- This exemption is self-executing. Therefore, serious problems of
interpretation arise. For example, who knows exactly how many miles he lives
fram any given point? Once again, misinterpretation or mistake by the de-
veloper may make him liable to recisions and other penalties.

- 'This exemption, like the 5% - 5-lot exemption, says that developers
who are exempt fram disclosure requirements are still covered by the fraud
prohibitions in the Interstate Land Sales Act. However, several prosecutors
and plaintiffs' attorneys have testified that prosecution or civil suit for
fraud would be practically impossible without the information contained in
the statement of record and property report. If the infarmation required by
the disclosure sections of the Act is not available, attorneys representing
purchasers who believe they have been defrauded will be working in the dark.
The fraud provisions will become an empty remedy, providing a false sense
of security and little else.

- Like the 5% - 5-lot exemption, the 100 mile exemption relies heavily
on on-site inspections which do not provide a great deal of useful informa-
tion to the prospective purchaser.

(c) Statute of Limitations. The Nelson proposal would amend
section 1412 of the Act to insure that no action can be brought within more
than three years after the signing of a contract for the sale or lease of
the lot.
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This provision would make it even more difficult for disappointed
purchasers to assert the rights they have under the present law. In our
investigation of the land sales industry, one of the most cammon camplaints
we heard was that people often don't discover that they have been swindled
until after the statute of limitations has run out. This is because people
cammonly buy lots on long-term installment contracts which require trans-
fer of title only after the purchaser has campleted payment, often seven to
ten years after the signing of the contract. In addition, many
act in reliance upon the pramises of developers to install utilities and
other amenities many years in the future. Because of this, many purchasers
just don't know whether they have a cause of action until long after the
three year limit has passed. In recognition of this, several courts have
tried to extend the statute of limitations by tying it to the discovery of
the defect or to the period of the installment contract. The Nelson bill
would preclude such equitable solutions. Once again consumers lose.

(d) The Administrative Procedures Act. The Nelson bill would
amend section 1416 of the Act to require OILSR to camply with the Adminis—
trative Procedures Act. OILSR already does this by requlation. No one has
been able to explain why this section is in the Nelson proposal.
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Mr. Grassiey. Specifically, where the point where we were talking
about the exemption, I was thinking, as Chairman Ashley was asking
you his last question on the possibility of the States administering parts
of this law, it seemed to be in our testimony, though, we run into reluc-
tance on the part of OILSR to do that now. And I don’t know whether
were indicating that they really didn’t want to do it or whether the
law did not permit it. I assume that the law permitted some of that,
but they really don’t want to go in that direction.

Mr. Min1sH. The law does permit it.

Mr. GrassLey. There is some reluctance from the Department. But
also, there was some reluctance expressed by consumer groups to having
State enforcement, as well as some developers wanting to deal with the
Federal Government rather than dealing with individual States.

So I don’t know how widespread the support would be for having
the States do it. Frankly, I would prefer to have the States more in-
volved, and I think it could be done. Because I know in my own State
of Iowa we have an aggressive attorney general and assistant attorney
general who have been working in this area. And I think it can be done,
and I think we ought to be working toward that direction. Because
I think if the job is going to be done right, it would just take too many
people at the Federal level and then still not do it as well as if we had
the States more intimately involved.

Mr. Minisa. Well, my only comment, Mr. Grassley, would be that,
unless we set the guidelines from up here, it is not going to be done,
because some of those States don’t have the legislation to do what I
know you believe in and I believe in also.

Mr. GrassLEY. Mr. Chairman, I don’t have anything else.

Chairman AsHLEY. Mr. Gonzalez?

Mr. Gonzarez, Thank you, Mr. Chairman. I don’t have any ques-
tions. I would just compliment Chairman Minish for his leadership
in this area. And I am privileged to serve on the Subcommittee on
General Oversight and Renegotiation with the gentleman.

Chairman AsHLEY. MT. Green ¢

Mr. GreeN. I have a couple of questions on one point. I know that
HUD had cooperative relationships with not only California but two
or three other States. one of which was New York, which has a quite
aggressive program in its department of law, under its attorney gen-
eral, for dealing with the problem of fraudulent land sales.

Do you have any reason to know why these arrangements with the
other States are no longer operative ¢

Mr. Minisa. No, I do not. unless it is because of the aggressiveness
of the department, or lack of it, I should say.

Mr. GreeN. The other question I have was what sort of escrow ar-
rangements you had in mind. Who would be the escrow holders, and
what sort of expense would that involve? Also, would bonding be
another way of reaching the problem of nonperformance of promises
on the part of developers ¢

Mr. Min1sa. They have an escrow requirement similar to the one
we are proposing. It requires the developer to set aside a fixed percent-
age of the money he takes in to pay for improvements. As the pay-
ment of the lot is completed, more money will be in the account to
assure the people who purchased the lot that they would not be left
hanging, as they were in other areas.
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Mr. Green. Did you look into whether a performance bond was a
possible alternative #

Mr. MinisH. I am advised that our staff looked into corporate per-
formance bond financing, but that it doesn’t work, because so many
developers go bankrupt.

Mr. Green. I was thinking in terms of a bonding company.

Mr. MinisH. I have been told that if you asked them to provide
a surety bond, most of the developers say they can’t afford it.

Chairman AsHLEY. Absolutely. I was interested—excuse me. Do you
want to question, Mr. Brown ¢

Mr. Brow~. I might have a couple of questions Mr. Chairman.

Chairman AsHLEY. I just have one with respect to the provision in
your legislation to eliminate the installment contract as a means of
financing lot purchases. That is a pretty extreme remedy. I mean, this
kind of contract is really a land contract, isn’t it ¢

Mr. Min1sH. The one they are using now ¢

Chairman AsHiEY. Yes. It is a form of land contract, I would sup-
pose; isn’t that right ?

Mr. Min1sH. Yes, it is.

Chairman AsHIEY. A lot of States, Ohio included, have taken a very
good look at land contracts and have passed legislation that is very
protective of a buyer under a land contract. Now, it certainly used to be
the situation that land contracts were scandalous. They gave every
conceivable advantage and opportunity for mischief to the seller.

But it is my impression that a number of States over the years have
Befl?g'rlized that problem and have passed corrective legislation, as has

io.

Mr. Min1sa. Well, Mr. Chairman, I am not so sure that some of the
States where we have the major problems have done anything about
that, because I know of a personal incident where an individual entered
into & 7-year contract—I think it was $25 a month—and then unfor-
tunately, lost his job after paying for 6 years. He could not pay the $25
a month. and the land reverted, or the land stayed with the developer.
And this individual is out 48 times $25, or whatever he paid in.

Chairman AsHLEY. You mean the entire amount?

Mr. Min1sH. Yes, the entire amount.

Chairman Asarey. Well, isn’t there the principle of equity of re-
ademption. But under Ohio law, it is presumed that the property can be
sold again and the purchaser can receive what he paid in.

Mr. Min1sa. Well, in this case it was sold again by the developer.

Chairman AsHLEY. But the point is the pernicious provision in the
land contract or the installment contract is a stipulation of damages of
one kind or another, because it means that if a person is unable to
make the payments he loses everything that he put down. That is what
caused the massive difficulties we’ve had at the time of the 1929 clos-
ing of the banks. People weren’t able to make their payments and
they lost their property—and I mean all of their property.

Mr. Mi~1sH. The other problem, Mr. Chairman, is that many of
these purchases are made on the spur of the moment. You attend a
meeting in some fancy motel or hotel and they feed you and you buy,
and then later on you get to see the land, and then you decide that it
was a bad purchase. Then it is almost impossible to sell it.
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Chairman AsHLEY. There is a different problem when you are talk-
ing about developed real estate and the redemption that a buyer is
entitled to there and the situation where it is totally undevelopeg land
that in many cases has never been seen.

Let me call on Mr. Brown.

Mr. BrowN. I realize that caveat emptor is dead, but do we have to
go the complete other route ? Who is the beneficiary, would you say, of
the interstate land sales legislation ¢

Mr. Min1sa. Who is? The developers, the ones that sell it.

Mr. BrowN. No, no, the developers are not the beneficiaries. I as-
sume that it is aimed primarily at the purchasers.

Mr. MinisH. Our legislation? Positively. It is to protect the
consumers.

Mr. BrowN. Now, who are these purchasers?! Who are these con-
sumers?! How do they get into the market in the first placef?

Mr. MinisH. Well, many ways: Advertisements on TV ; they are in-
vited to dinners. You know, a lot of these developers contract the work
out to salesmen.

Mr. BrowN. Now, even to invite someone to one of these things, you
have to have some kind of advertising, right ¢

Mr. MinisH. Right.

Mr. BrowN. Doesn’t the FTC have jurisdiction over all advertising
that would be applicable to interstate land sales?

Mr. MiIN1sH. 'El)‘he FTC has done some work in this area, but not
enough to satisfy me or the people who got burned.

Mr. Brown. But then, because the FTC has not done the kind of
job it should do, should we therefore change thislaw

Mr. MinisH. Yes.

er?. Brown. The substantive law with respect to interstate land
sales

Mr. Mi~1sH. Yes.

Mr. Brown. Well then, supposing you change the substantive law,
but they still go on and advertise fraudulently. You are going to say
that they would benefit by the ex post facto right to rescind the
transaction, right ¢

Mr. Min1sH. In the legislation that is before your subcommittee
now, that is, the legislation that came out of our subcommittee, we
have proposals which deal with the advertising problem. The FTC
hasn’t been able to do the job by itself and it doesn’t want to. If I
called Mr. Brown and the members of this subcommittee over to my
home next month and said, “Come on over, we’re having some fellow
come up from the Poconos or the Catskills who has some land, he’s got
a nice block of land and he’s going to divide it up, and here’s a chance
for us to get into the act.” And while I know your fellows are all so-
phisticate(gieand sharp, the average guy may be snowed under by that.

Mr. BrowN. But is the average guy going out to the Poconos and
buying a lot?

r. Min1sH. Many times he doesn’t go out there at all. Other people
read advertisements in the mail or advertisements in the paper. Any
paper you pick up in New Jersey, and I assume New York has ads that
say : “Come on up. We’ll give you 3 days free lodging and a radio and
this and that.”

Mr. BrowN. But you have criticized the Nelson bill, and doesn’t that
require actual onsite inspections in order to qualify for the exemption ¢
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Mr. MinisH. Well, first of all, it excludes everybody within the 100-
mile limit, and how much can you learn about the development from
an onsite inspection?! You look at the foliage and the nice green
trees.

Mr. Brown. Well, it exempts from the term “interstate commerce,”
as I recall, those who reside within 100 miles if they have visited on-
site. Isn’t that true?

Mr. Min1sH. Right.

Mr. Brown. So therefore, the Nelson bill isn’t saying that you can
do it by a letter or meeting at somebody’s house. You’ve got to ac-
tually visit the site and live within a 100 miles in order to come within
the exemption of the Nelson bill.

Mr. Mi~1sH. How much can you learn by an onsite inspection § The
average person doesn’t know anything about sewers and septic tanks.
For example in Sherwood Forest, they were told that, fine, this is a
beautiful area and we are going to have sewers installed. And there
were no sewers put in and the lot owners can’t build because of the
water table. The municipality in which this development is situated
will not give people permission to put septic tanks tﬁere now.

You tell me, how can an onsite inspection tell an individual whether
the water table is involved or not, or whether they can put septic tanks
1n or not.

Mr. BrowN. Apparently, there are six States that account for about
75 percent of the developments that would be really involved.

Those States are Florida, Texas, Arizona, New Mexico, Colorado,
and California. You, in effect, feel that even though these few States
constitute 75 percent of the problem, nevertheless you would impose
the requirements on all the States. Right?

Mr. MinisH. Well, we don’t know when one of the States that is left
out might have new problems.

Mr. Browx. I noticed, in your proposal, you require escrow accounts
for all kinds of improvements in the property.

Mr. MinisH. Well, not all kinds; just the improvements the de-
vei(iper agrees to put in, like the roads, or the sewers.

r. BRowN. Water, sewage disposal, electricity. You have escrow
accounts to insure these improvement are made.

If that State did not require it, that developer might very likely opt
not to get into interstate land sales. Right ¢

And then, for all intents and purposes, since there would be no
holding out access to that development, it would in short be precluded
to that purchaser you’re talking about. Right ¢

Mr. MinisH. Correct.

Mr. Brown. Because there would be no obligation to do these things.

Mr. MinNisH. If some of these developers that came before the com-
mittee did not get involved in interstate land sales, a lot of people
lv;voril(d be a lot happier today and have a little bit more money in the

ank.

Mr. Brow~N. Why did you, in your proposal, even though HUD
recommended that there should be an exemption of developments of
fev?ver than 100 lots, and the present law says 50, drop yours down to
40

Mr. MinisH. Well, Mr. Brown, we think that everyone ought to be
protected.
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Mr. Brown. Well, then, why 40¢ Why not 10%

Mr. MiNisu. Well, maybe 1t should be 10. But, you know, we have
fellows who develop 25, 30, 35 lots. We wanted to help the little guy
as much as we can; but we wanted to protect the consumers from the
bi§ developers who have the power to apply all of this pressure to land
sales, and advertising, and whatever.

Mr. Brown. I notice that you, in your parens patriae provision in
your bill would permit the attorney general of any State to bring a
class action on behalf of residents of his State, against the developer
in the other State even though it may involve only one or two residents
of his State.

Mr. Min1sH. That is my understanding of it.

Mr. BrowN. And there is no definition of “class,” for the purposes
of bringing such an action{

Mr. 18H. There is no definition, other than the people who got
burned.

Mr. BrowN. But, I mean, one person could insist that the attorney
general of the State bring the action ¢ '

Mr. MinisH. Well, the attorney general has discretionary powers.
I would assume that 1f there was only one person, the attorney general
might be able to jawbone somebody into straightening it out, rather
than going into court and spending a lot of money.

Mr. BrowN. You don’t change the existing law. Apparently the
regulations now are going to give the Secretary discretion to make a
determination in subdivisions of fewer than 300 lots, if sales out of
State do not exceed 5 percent.

You don’t touch that area at all, in your bill, as I understand it ¢

Mr. Min1sH. No.

Mr. Brown. Would you be willing to let the Secretary exempt—if
the Secretary decided to—a development if up to 20 percent of the sales
were out of State?

Mr. Min1sH. The answer is “No.”

Mr. BrowN. What ¢ I am not sure——

Mr. MinisH. No, I'm not giving the Secretary the right the exempt
anyone, other than whatever the law provides for.

r. BrowN. Well, the law presently provides that she can make this
determination.

Mr. Miniss. Up to 300.

Mr. BrowN. And now they are going down to 150 lots. But still; the
5-percent limitation——

Mr. MinisH. Well, we ought to bring it down to minus zero.

Mr. BrowN. In other words, you would not want—even if there
were no sales——

Mr. Min1sH. Well, if there are no sales, there is no action. Nobody
is being burned.

Mr. BrownN. But all of the provisons of your law would still be
applicable, apparently.

Mr. Min1sH. Where it applies, sure.

Mr. Brown. I have no further questions, Mr. Chairman.

Chairman AsHLEY. Just one final question.

For what period of time does the right of recission apply? Are
there different circumstances for different periods of time {

Mr. BrowN. Thirty days, isn’t it ?



76

Mr. Min1sH. Thirty is the absolute right of recission.

Chairman AsHLeEy. Mr. Minish, I thank you very much indeed for
your testimony this morning. It has been helEful indeed, and we really
appreciate, more than can be said, the work that you have directed
in this important area.

Mr. MinisaH. Mr. Chairman, let me say that this committee and its
chairman have done great work. There are a lot of people in the
United States who live in better conditions, and who will live in better
conditions because of Chairman Ashley and his subcommittee.

All T would like the committee to do now is make sure that the
houses on land that is secure, with sewers and whatever is needed.

Thank you very much.

Chairman AsHLEY. Thank you, Mr. Minish.

Our next witness is Jean Halloran, who is the editor of “Promised
Lands,” a comgrehensive, three-volume study of the land sales indus-
try conducted by INFORM, a nonprofit organization which conducts
research on the impact of corporations on consumers and the environ-
ment ; and Patricia M. Hynes, who is an assistant U.S. attorney for the
Southern District of New York, who has prosecuted major land sales
fraud cases.

We will now hear from Ms. Halloran.

STATEMENT OF JEAN HALLORAN, ON BEHALF OF INFORM, A
PUBLIC INTEREST GROUP, ACCOMPANIED BY LESLIE ALLAN

Ms. Havroran. Thank you, Mr. Chairman.

I am Jean Halloran, and with me is Leslie Allan, who is the primary
author of “Promised Lands.” I would like to ask that the fulrtext of
my remarks be incorporated into the record.

INFORM is a nonprofit, public interest research organization that
studies the impact of business on society. We have a permanent, full-
time staff of 20, and a subscriber list of over 100 major corporations,
institutions, and Government agencies.

Our organization has been studying the practices and regulation of
the land sales industry for 5 years. Our primary finding has been that
the land sales and subdivision industry is rife with consumer abuse.
It is riddled with problems of consumer deception and fraud.

Our conclusion was that a new regulatory approach is sorely needed.
For this reason, we feel that Congress Minish’s effort to reform the
Interstate Land Sales Full Disclosure Act is a vital step forward, a
step which can save ordinary people millions of dollars.

or this same reason. we are extremely dismayed to see Senator
Nelson’s bill which would exempt vast numbers of developers from
what little regulation now exists, progressing through the legislative
process.

We understand, and indeed support, the goal of reducing the regula-
bor{' burden on the small, legitimate businessman and of freeing -
eral regulators for more important tasks. But the broadly worded
Nelson provisions go far beyond this goal.

The past history of this industry does not justify such loosely drawn
exemptions, nor does it justify the hasty consideration given the Nelson
amendments by the Senate Banking Committee prior to substituting
them for the administration proposals in the Housing and Com-
munity Development Act.
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I would like, if I may, to tell you some of what we found in our
research, and then to discuss specifically how this relates to the various
legislative proposals on land sales you have before you.

Chairman AsHLEY. We will proceed until the second bell, at which
time the subcommittee will recess and retire to the floor for two votes
that are on suspension that should take us about 10 minutes, and then
we will return at that juncture.

So if you would please proceed.

Ms. }{\LLORAN. !i‘he impact of the land sales industry is enormous,
but no one seems to know exactly how enormous. The land sales indus-
try is generally defined as consisting of companies engaged in selling
lots in subdivisions.

The companies range from mom and pop businesses to multimillion
dollar corporations traded on the Stock Exchange. The lots ra
from quarter-acre, quote, “townhouse,” unquote, lots, to 40 or 50 ranch-
ettes; and the subdivisions, from 5-lot developments to 200,000-lot
planned, new communities.

Since 1969, most companies selling lots have had to file with OILSR.
Alan Kappeler estimated in 1976 that approximately 6,200 individual
projects were registered with his agency.
here are sull.'le)%livisions in all States except North Dakota and Rhode
Island. And as you noted before, most subdivision activity is concen-
trated in Floriga, New Mexico, Arizona, California, Colorado, and
Texas.

One industry expert estimates the total stock of lots in this country
covers 35 to 40 million acres of land, about 2 percent of the continental
United States.

Assuming 3 residents per subdivision lot, this land could accommo-
date 45 to 60 million people. That is more than the populations of Los
Angeles, San Francisco, Chicago, Detroit, Boston, New York, Phila-
delphia, and Washington, D.C., and the entire State of New Jersey
combined.

These figures on the scope of the industry are sometimes challenged
on the grounds that land sales are declining and the problems are now
moot.

The recession of the seventies did cause a precipitous slide in indus-
try volume. However, a survey by the American Land Development
Association indicates that sales are on the upswing. The industry
seems to be riding on the coattails of the current real estate boom.

Of the 163 companies they surveyed, 78 percent had better sales in
1976 than 1975, and most were planning new projects. Most observers
agree that OILSR and the FTC had had a chilling effect on some of the
most flagrant abuses conducted by the very largest companies, yet
OILSR continues to receive about 3,000 consumer complaints a year,
as it has for each of the past 6 years.

INFORM has studied, in detail, a sample of companies and sites
which represent the various aspects of the mass-market portion of the
industry in the States with the most widespread land sales activity.
The sites are old and new, large- and modern-sized, and in varied
terrains.

They were marketed by the largest companies, who should have the
most resources, and therefore be the most responsible.

We identified several important problem areas. Problems begin with
representations made in advertising—which is generally the purchas-
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er’s first contact with the subdivision project. For example, promo-
tional materials for Colorado City, a Great Western United project,
romised, quote, “plenty of water,” closed quote; and prominently
eatured a photograph of lushly flowing Greenhorn Creek. Yet, the
subdivision has legal rights to only enough water for, at best, one-tenth
of its projected population.

Similarly, Palm Coast, ITT’s 100,000-acre project in northeast
Florida, was promoted as, quote, “not an ordinary development,” close
quote.

Full-page ads stated, quote, “only the immense resources of a giant
corporation like ITT could build & community of this scope,” close
quote.

Yet, at Palm Coast, development is being financed not by the multi-
billion dollar ITT corporation, but by its subdivision su{sidiary, 80
small that its assets are not listed separately in ITT’s annual report.

Again—is that the bell ¢

Chairman AsHLEY. Yes.

Again, Ms. Holloran, we are about to take leave of your charming
company, but we will return.

[&hereupon, at 11:30 a.m., the subcommittee recessed for lunch.]

AFTERNOON SESSION

Chairman AsHLEY. The subcommittee will come to order.

The Chair apologizes for starting a little late. It was a matter of
urgency that suddenly arose.

f you will continue, then, Ms. Halloran, with your oral statement,
we would receive your testimony with considerable interest.

Ms. Havrroran. Thank you.

I was talking about Horizon Corp. and some of its advertising.

The Horizon Corp. is selling a project called Rio Communities in
New Mexico which it advertises as a ‘“carefully planned cluster of
communities growing so rapidly that they seem like a mirage.”

A mirage it may, in fact, be: There are only 800 homes in the 7
communities, despite the fact 170,000 lots have been sold. If construc-
tion at Rio Communities continues at its present rate, Rio Communities
will not be fully occupied in less than 3,600 years.

The second major problem we uncovered is that of the installment
contract.

All of the companies we studied were selling lots via installment con-
tracts generally extending over 10 years, and installment contract sales
are characteristic of the industry.

Many purchasers think they are buying a lot when they sign a con-
tract but, in fact, the contract is not a deed, nor is it similar to a con-
ventional mortgage whereby the purchaser may live in a house while
he is paying for it. An installment contract purchase agreement doesn’t
transfer ownership of the land, and it doesn’t transfer the right to
use the land; it simply gives the purchaser the right to make monthly
payments for 5 or 10 years, at the end of which the company promises
tf?.l tu'"l‘n over the land and whatever improvements it has agreed to

rnish.

Under this sort of contract the purchaser has virtually no rights or
protections. Should a purchaser ever fail to make the monthly pay-
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ment for the lot he in most cases will forfeit everything, both lot and
all prior payments. And, I would like to say that was true for seven
of tﬁe nine companies we studied.

Should the company go bankrupt in the course of the 10 years and
be unable to provide promised improvements, there is usually little
the purchaser can do.

e also found abuses in terms of the product that the lands sales
companies are selling. All of the companies we looked at sell lots either
implicitly or explicitly as homesites or as investments; yet all too
often they do not provide the basic services that make the lots usable
and salable.

INFORM found only 5 of the 19 projects we looked at had most
necessary basic services, such as water supplies, sewage system, elec-
tricity and telephones and adequate drainage.

The problems we uncovered do not end with the lack of basic serv-
ices. The condition of the land itself can often be a problem. INFORM
found that subdivisions are frequently located on land prone to natural
hazards such as flooding, landslides, earthquakes, and hurricanes.

Marco Beach and Cape Coral, to take two Florida subdivisions, are
in the coastal hurricane flood zone, a fact which is not necessarily ap-
parent to the naked eye, even durinﬁ an onsite inspection.

Lake Havasu City, located in the dry and barren Arizona desert,
has experienced flash floods in which three ple have died and, I
might add, $4 million worth of damage was done.

Is such land a good investment? Companies claim it is, or at least
that they are providing land cheaply to people who otherwise could
not afford it. However, INFORM has found that lot prices are actual-
ly the opposite—inflated and fraught with hidden and/or unantici-
pated costs, disguised by the elaborate wording and long duration of
the payment arrangements.

Lots sold on the installment E]an at the projects we looked at range
from $1,000 to $60,000 in their base price. On top of this the purchaser
must pay a finance charge of 4 to 9 percent, which adds $200 to $2,800
to the price.

They must also pay property taxes, although they do not own the
land, special service, district assessments, bond reduction charges, re-
duction charges, recreation fees, property owners’ association dues,
and often improvement fees or betterment fees. They must often sink
wells and dig septic tanks.

At the sites we studied, these additional charges-add up to $26,000
to the lot price over the course of the 10-year contract.

In the end, a purchaser usually receives a bad bargain. We polled
local realtors and found that at virtually all of the projects we studied
lots can be resold only at hardship prices, that is, at less than the pur-
chaser initiallv paid.

At several of the projects local realtors reported that it was virtually
impossible to unload a lot at any price.

If the problems of consumer abuse are so endemic to the industry,
the question arises as to what the existing laws do do. INFORM
analyzed the laws of six States and the Federal Government and found
that regulation of this industry is not adequate. What little protection
exists is embodied in the Interstate Land Sales Full Disclosure Act.
This act requires the subdividers to register with OILSR and to pre-
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pare a property report. It also gives purchasers and the government
the right to sue for damages on the basis of misstatements of fact in
the statement of record of property report.

I would like to turn to the yarious legislative alternatives pending
before this committee. I would like to start with the Nelson admend-
ment which is now part of the Senate version of the Housing and
Community Development amendments of 1978.

This would exempt certain types of land sales operations from hav-
ing to register with OILSR and having to give consumers a property
report although the companies could still be used for fraud.

Companies marketing to residents of the same States would be
exempt. Companies marketing to people who live within a 100-mile
radius of the subdivision would also be exempt, provided a lot pur-
chaser has inspected the lot before buying. Finally, companies selling
lots having certain kinds of basic services who deliver a deed and who
do not use elaborate sales techniques and who require an on-the-lot in-
spection would also be exempt.

In our view these amendments would be devastating to the effective-
ness of the Office of Interstate Land Sales Registration, and for vast
numbers of consumers remove one of the few protections against
deception and fraud in land sales which they now have.

The 100-mile exemption which would allow land sales companies to
operate virtually unregulated in a 31,400-square-mile area is particu-
larly dangerous.

As Congressman Minish has pointed out, its impact in the Northeast
would be most serious. In that area, without a property report, with
only a site visit and a salesman’s pitch to go on, purchasers buying in
the Poconos would have no way of knowing whether the project has a
water supply, who will build and pay for the sewage system, whether
the land 1s in a flood zone. or any of the other myriad facts that
purchasers should consider before making a $5,000 or $10,000 invest-
ment in land.

The developers will argue that the purchaser still has the right to
sue for fraud if there is misrepresentation, but without a property
report, the purchaser has very little in the way of documentation on
which to base a suit.

An exemption for land sales companies operating intrastate, though
perhaps not quite so blatantly contrary to the intent of the original act
as the 100-mile exemption, is still, we feel. not in the public interest.

Again, companies operating solely within one State include both
large and small developers. honest and irresponsible operators. The
larger companies will use elaborate phone and mail solicitation tech-
niques. Smaller ones may have problems with raising the capital to
extend services. Consumers approached by these companies need the
protection of property reports. State governments are simply not
equipped to take on the job of regulating these companies.

Fully 27 States have no land sales laws of their own or mechanisms
for supervising preparation of property renorts. In many cases this is
at least partly because State legislatures felt the Federal Government
was handling the problem. Those States would have to establish their
own State agencies to take over registration and disclosure tasks now
handled by OILSR. They will have to setup expensive bureaucracies
and acquire staff and expertise. Conflicting and duplicative rules and
procedures will proliferate.
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INFORM has examined the property reports and consumer protec-
tion laws of five States which do already attempt to regulate this
industry. Without exception the State property reports are less com-
plete than those prepared under current Federal requirements.

The Federal OILSR now provides an extremely useful, helpful, and
important service to the States, and it should not be taken away.

And I would like to add that the Federal Office of Interstate Land
Sales and Registration does accept State property reports if it deems
them to be as effective or equally adequate as the Feggral report, but
so far only California has qualified under that kind of rule.

Many more States, a couple of dozen, have done the reverse, have ac-
cepted the Federal report in lieu of their own property report, being
happier to have the Federal Government take over this task for them.

Even the third Nelson exemption, designed to exempt subdividers
who have installed all basic services and who are delivering the deed
to the buyer, thus, presumably, obviating the need for a property
report, is, In our opinion, somewhat loosely worded.

For example, a drainage system, without which a lot could be under
water half the year, is omitted from the list of services which must be
completed in order to obtain the exemption in the Nelson bill.

The Nelson amendments were proposed in the guise of helping the
small businessman, but we feel that the three types of exemptions in
these amendments ogen the door for fast consumer abuse by deregu-
lating not just small businesses but large ones, as well.

Were there a cap on the size of these exemptions limiting them to
projects of less than 250 lots, thus truly designing this bill for the
small businessman, our concern would not run so deep. More important,
the need for statutory exemption for small developers may not be
moot.

About 1 month ago the Office of Interstate Land Sales Registration
issued a set of proposed guidelines which outlined exactly what had
been proposed gy Senator Nelson, exemptions for small developers
However, these exemptions, unlike the Nelson provisions, are very
carefully drawn to separate the large developer from the small, the
sound from the unsound.

Among the exemptions which OILSR proposes are the sale of lots
to other land sales companies, sale of lots to builders, and several other
exemptions I won’t go into. Sales in projects of less than 150 lots if
marketed locally, sales in subdivisions of less than 300 lots which
have all basic services delivered and do not use installment contracts.
* This last exemption is similar to the third exemption in the Nelson
bill, yet because the OILSR is carefully drawn, we favor it while we
oppose the Nelson version.

In general, we feel that OILSR’s approach, establishing exemptions
based on the character of the subdivision, is far preferable to the
blanket approach of the Nelson bill. It is our sincere hope that these
regulations pending now for over a year and a half will be soon made
final. These exemptions would ease the burden in the existing protec-
tions for consumers.

I would also like to mention at least one provision of the Nelson bill
which we feel does a gross disservice to consumers. It is the provision
prohibiting a lot purchaser from bringing any action against a de-
veloper more than 3 years after signing a contract, regardless of
whether he has receive(g7 a deed.
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Such a law would make it impossible for most of the consumers in
a majority of the subdivisions we studied to bring any kind of legal
action against a developer even if the developer committed the most
blatant kind of fraud. This is because most companies do not even
promise to make any kind of improvements until all payments are
complete, usually 10 years after contract signing.

Some specify that services will not be made available until the lot
purchaser obtains a building permit, something he might not do
for several years after completing all payments. There is no way a
consumer can know by year 3 whether the subdivider will fullfill hi
promises in year 10. To mandate that the statute of limitations runs
out in year 3 is, in effect, taking away the purchaser’s right to sue be-
fore the subdivider even has the opportunity to commit the fraud.

A lightening of the burden on the small developer may be in order.
We feel, however, that there is an equal if not more pressing need for
better consumer protection in land sales. Congressman Minish’s bill
would be a large step in that direction.

I have mentioned some of the problems of misleading advertising
we came across in our search. The Minish bill would give OILSR spe-
cific authority to set standards for advertising.

I have also mentioned some of the sophisticated sales techniques the
industry employs. These tactics create a strong need for a reasonable
cooling-off period in which a consumer can think seriously about the
purchase, consult experts, read the property report, and if necessary,
get a refund.

'1:2:31 Minish bill would guarantee consumers a 30-day cooling off
period.

As I have noted, the basic services that make lots usable are an im-
plicit part of the product purchased in the subdivision. The Minish
bill in specifically providing for the escrowing of moneys for prom-
ised improvements and a refund in the case these improvements are
not forthcoming affords necessary consumer protection an area of
heavily documented abuse.

Addressing the problems created by the installment contract itself
is a difficult task. As I noted earlier, under this form of ent the

urchaser does not have the use of the land while he or she is paying
or it, and is assured no refund if he defaults on any payments.

The Minish bill would ameliorate the problems created by the use of
installment contracts in several ways.

First, it would give purchasers a 3-year period in which to revoke
the contract, unless the consumer receives title immediately, has equity
while making payments, and has the right to a partial refund in the
event of a default.

This in itself would be a definite benefit.

The Minish bill also extends the statute of limitations under which
purchasers can sue a subdivider for fraud. rather than making it
shorter as the Nelson bill does.

Were we at INFORM drafting legislation, we would prefer a law
which set forth rigorous conditions that would have to be met before
any land could be registered for sale at all. Such conditions, in addi-
tion to those addressed in the Minish bill, would include a subdivider
having received all necessary Government permits to complete basic
improvements and at least partial refunds to any purchaser who de-
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faults on a contract—on an installment contract—at any time during
the contract period.

On balance, however, we feel the Minish bill goes a long way
toward protecting consumers from the most flagrant and prevalent
land sales abuses.

I would like to conclude by telling you about a phone call I got a
few months ago from a woman in New Hampshire, and I must say, I
get similar phone calls at least once a week and sometimes more often. -

The woman and her husband had just sold a small family business
and were looking for someplace to invest the proceeds, about $9,000.
They thought of land, and accepted an invitation for an all-expense-
Rai weekend in Florida to see a very large subdivision called Lehigh

cres.

There they made a downpayment and signed their installment con-
tract for a quarter-acre lot priced at $7,195.

The woman called INFORM shortly thereafter because she read a
magazine report on our research and had become concerned about the
soundness of her investment.

As I spoke to her, it became clear that she had not seen the lot she
signed for. Only one which the salesman described as similar to it, that
the lot was not improved, although she thought these improvements
were promised in the future, and that she had no idea of how the price
of her lot compared to the prices of comparable lots on the resale
market. She had received only the Florida property report, which is
permissible in certain situations under current OILSR regulations,
which gives only very sketchy information on these issues.

Lehiﬁh Acres was not one of the projects which we studied in de-
tail, so I could not give her detailed answers to her questions, but from

the description of the sales operation and the location of the subdivi-
* sion, inone of the most oversubdivided sections of the State, and what
I knew of similar projects, I feared the worst for the future of her lot
as an investment.

I think this woman was concerned enough that she would go out and

t the answers she needed, and if she found that her land was a poor
investment, she was at least only at the beginning of her contract
period, and would lose only the $700 she had made as a downpayment.

My point here, however, is that this woman and thousands like her
deserve more protection than they now get. Mr. Brown this morni
mentioned the edict of caveat emptor, but like most Americans, this
woman is a decent, basically trusting person. She is not unintelligent,
but she did not operate on the assumption that others are out to cheat
her. She also does not operate on the assumption that the law permits
fraud or allows it to go on, and she is not a gambler out to make some-
thing for nothing in real estate. She deserves to have, as Congressman
Minish groposes, 30 days in which to talk to knowledgeable individ-
uals, and if she discovers problems, she should receive a refund. If she
is paying on an installment contract which gives her no equity in the
land, she deserves to have 3 years to cancel and get a refund. She de-
serves to have money escrow to guarantee the completion of improve-
ments, and she deserves to receive a Federal property report.

We strongly urge you to op the Nelson amendments in confer-
ence, amendments which would take away the property report for
thousands of consumers, because consumers need the property report
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and because the administrative regulations proposed by OILSR will
shortly accomplish the same basic goal, that of helping small business,
by a better means.

We also hope you will give serious consideration to the Minish bill
and to certain provisions of the original administration bill which we
do not have the time to discuss here. The entire area of land sales
regulation deserves your serious and thoughtful review.

And I would like to thank you for taking time to spend several days
on the subject.

. [M]s. Halloran’s prepared statement, on behalf of INFORM, fol-
ows:
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My name is Jean Halloran. I am Research Director of INFORM
and the editor of INFORM's three-volume study of the retail land
sales and subdivision industry entitled PROMISED LANDS. With me is
Leslie Allan, primary author of PROMISED LANDS.

By way of background, I would just like to say that INFORM
is a nonprofit public-interest research organization that studies
the impact of business on society. We have a permanent full-time
staff of 20 and a subscriber list of over 100 major corporations,
institutions and government agencies. Our organization has becn
studying the practices and regulation of the land sales industry for

five years.

Our primary finding has been that the land sales and subdivision
industry is rife with consumer abuse; that it is riddled with problems
of consumer deccption and fraud. Our conclusion was that a new
regulatory approach is sorely needed. For this reason, we feel
Congressman Minish's cffort to reform the Interstate Land Sales Full
Disclosure Act is a vital step forward, a step which could save
ordinary people millions of dollars. For the same reason, we are
extremely dismayed to see Senator Nelson's bill,which would exempt
vast numbers of developers from what little regulation now exists,
progressing through the legislative process. We understand and in-
deed support the goal of reducing the regulatory burden on small
legitimate businessmen and freeing federal regulators for more impor-
tant tasks. But the broadly worded Nelson provisions go far beyond
this goal. The past history of this industry docs not‘justify such

loosely drawn exemptions, nor does it justify the hasty consideration
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given the Nelson amendments by the Senate Banking Committee prior to
substituting them for the Administration proposals in the Housing and
Commmity Development Act of 1978.

I would like, if I may, to tell you some of what we found in
our research, and then discuss specifically how this relates to the

various legislative proposals on land sales you have before you today.

The impact of the land sales industry is enormous, but no one
seems to know exactly how enormous. Existing fragments of descriptive

data only suggest the broad features of land sales activities.

The land sales industry is generally defined as consisting of
companies engaged in selling lots in subdivisions. The companies
range from mom-and-pop affairs to multi-million-dollar corporations
traded on the stock exchange. The lots range from 1/8 acre 'townhouse'
lots to 40 or 50 '"ranchettes;'" and the subdivisions from 5-lot dcvelop-
ments to 200,000 lot 'planned new commmnitics.'" Since 1969, companics
selling lots of less than S acres in size in subdivisions of over
S0 lots in size must file with the Federal Office of Interstate Land
Sales Registration. Alan Kappeler, of OILSR, estimated in June of '76
that approximately 6200 individual subdivision projects are registered
with his agency. The President's Council on Environmental Quality
has found that most developments registered with IUD arc relatively
large, averaging about 1,000 acres, and that most of the lots marketed

are rclatively small, about a quarter-acre to onc acrc.

Another analysis of OILSR's filings indicatcs that therc arc
subdivisions registered in all states except North Dakota and Rhode
Island, and that the most subdivision activity is concentrated in six
states: Florida, New Mexico, Arizona, California, Colorado, and Texas.

However, OILSR's filings may be very incomplete. For example, it had
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315 projects registered for Colorado, while the Colorado Real Estate
Commission had 1,000 projects registered. Similarly, OILSR shows half

a million acres subdivided in California, while California's Department
of Real Estate 2-1/2 million acres subdivided. Frankly, we have
been unable to come up with an adequate explanation for this discrepancy:
whether it reflects the existcnce of many federally unregistercd
subdivisions or whether it reflects simply poor or inadequate reccord-

keeping.

Considering both state and federal information, onc industry expert
‘éstim?tes that the total standing stock of lots subdivided in this
cmmt:;.covers 35 to 40 million acres of land. This amounts to 62,000
square miles, which is about 2 percent of the continental Unitcd States.
Assuming three residents per subdivision lot, this land could accommodate
45 to 60 million people. That is more than the populations of Los Angelcs,

San Francisco, Chicago, Detroit, Boston, New York, Philadelphia, and

Washington, and the entire State of New Jersey, combined.

These figures on the scope of the industry are sometimes challenged
on the grounds that land sales are declining, and the problems are now moot.
The recession of the mid 1970's did cause a precipitous slide in industry
volume. However, a survey conducted by the American Land Development
Association indicates that sales are on the upswing. The industry seems
to be riding on the shirt-tails of the current real estate boom. Of 163
companies surveyed, 78% had better sales in 1976 than 1975, and most

were planning new projects.

Most observers agree that since 1969 OILSR and the FTC have had a

chilling effect on some of the most flagrant abuses conducted by the
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very largest companies. Yet OILSR continues to receive about 3000
consumer complaints a year, as it has for each of the past six years.
The land sales industry has historically gone through boom-and-bust
cycles and will undoubtedly continue to do so, particularly if it
remains relatively free from substantive government regulation.
INFORM has studied in detail a sample of companics apd sites
ma s maAlel ppahicm o
which represents the various aspects of theqindustry in the states
with the most widespread land sales activity. They arc old and ncw,
large and small, and in varied terrains. They are markcted by the

largest companies, who should be the most responsible.

Our primary finding was that the industry is in radical need of
reform. Problems begin with the representations made in advertising,
which is generally the purchaser's first contact with the subdivision
project. As an example, promotional materials for Colorado City, a
Great Western United project, promised ''plenty of water," and promi-
nently featured a photograph of a lushly flowing Grecnhorn Creek; yet,
the subdivision has the lcgal rights to only cnough water for, at best,

a tenth of its projected population.

Similarly, Palm Coast, ITT's huge, 100,000-acrc projcct in
northcast Floraida, was promoted as ''not an ordinary development.' Full
page ads statcd, '"Only the immense resources of a giant organization
like ITT could build a commnity of this scope." Yet, at Palm Coast,
development is being financed not.by the multibillion dollar ITT
Corporation, but by a subdivision subsidiary so small that its assets

are not listed separately in ITT's annual report. The water supply for
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the project has been in question since its inception, and it was only .
the combined efforts of the Federal Trade Commission and several Florida

agencies that managed to rein in this massive problem.

Again, Horizon Corporation is selling a project called Rio
Commmities in New Mexico, which it advertises as a ''carefully planned
cluster of commmities growing so rapidly that they seem like a miragec."
A mirage it may in fact be: There are only 800 homes in these 7 commmitics,
despite the fact that 170,000 lots have been sold. If construction at
Rio Communities continues at its past rate, Rio Communities will not be

fully occupied in less than 3600 years.

The second major problem we uncovered is the installment contract.
All the companies we studied were selling lots via installment contracts
generally extending over 10 years, and installment contract sales are
characteristic of thc industry. Many purchascrs think thcy are buying a
lot when they sign a contract, but, in fact, the installment contract is
not a deed. Nor is it similar to a conventional mortgage, whercby a
purchaser may live in a house while he is paying for it. An installment
contract purchase agrcement doesn't transfer ownership of the land, and
it doesn't transfer the right to use the land. It simply gives the
purchaser the right to make monthly payments for five or ten ycars, at
the end of which the company promises to turn over the land and whatcver
inq;rovemcnts it has agrced to furmish. Under this sort of contract, the
purchaser has virtually no rights or protections. Should a purchaser
ever fail to make the monthly payments for the lot, hc in most cascs will
forfeit cverything, both lot and all prior payments. Should the company

go bankrupt in the course of the ten years and be unable to provide
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promised improvements, there is usually little the purchaser can do.
Finally, the contract is often used by the developer as a source of
revenue, either as commercial paper discounted to a bank, or as collateral
for loans. The holder of the paper is not necessarily liable for the

developer's obligations.

We also found abuses in terms of the product that the land sales
companies are selling. All of the companies we looked at sell lots
either implicitly or explicitly as homesites or as investments; yet,
all too often they do not provide the basic services that make the lots

usable and saleable.

INFORM found that only 5 of the 19 projects we looked at had most
necessary basic services such as water supply, sewage system, clectricity,
and telephones, adequate drainage available. The others lacked thesc
services, do not guarantee installation by the time thc purchascr has
paid for his land, have not set aside any funds for installation, and

do not offer a refund if land is not usable.

This can prove very costly to purchasers of lots in thesc communitics.
At Rio Communities, for example, if a purchaser wants to usc his plot of
sparsely vegetated desert grassland, he has to pay up to $11,000 for a
well, a septic tank, a radio-telephone, and a generator; or he can pay
local utilities up to $12,000 a mile to extend electricity and tclcphone
service to whatever part of this vast 400-square-mile sitc he is located
in; or he may be able to trade the land for a lot in the core dcvclopment
area. However, there are no guarantees that any land will bc available
for trade, and to get it he will have to pay considerably more money and

he will have to build immediately. His original lot, which he has paid

33-7T18 O - -7
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for over 10 years with 30 percent interest, is virtually useless, except

as an option to buy a conventional home on a conventional-mortgage basis.

The problems do not end with lack of basic services. The condition
of the land itself is often a problem. INFORM found that subdivisions
are frequently located on land prone to natural hazards such as flooding,
landslides, earthquakes and hurricanes. Marco Beach and Cape Coral,
to take two Florida subdivisions as an example, are in the coastal
hurricane flood zone, a fact which is not necessarily apparent to the
naked eyc even during an on-site inspection. Lake Havasu City, located
in the dry and barren Arizona desert, has experienced flash floods in
which three pcople died. Many California subdivisions are in earthquake

zones.

Is such land a good investment? Companies claim it is, or at least
that they are providing land cheaply to people who otherwise could not
afford it. However, INFORM found that lot prices are actually the
opposite: inflated and fraught with hidden and/or unanticipated costs,
disguised by the elaborate wording and long duration of the payment
arrangements. Lots sold on the installment plan at the projects we
looked at ranged from $1000 to $60,000. On top of this, purchasers must
pay a finance charge of 4 to 9 percent annually, which adds $200 to $28,000
to the price. They must also pay property taxes, although thcy do not
own the land; special service district assessments; bond reduction
charges, recreation fees, property ownets' association dues; and often,
improvement fees or betterment fees. At the sites we studied these

additional charges added up to 32.6,000 to the lot price over ten ycars.

In the end, the purchaser usually receives a bad bargain. We

pollcd local realtors to see if mny of thc lots were an adequatc
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investment. We found that at virtually all of the projects, lots can
be resold only at hardship prices, that is, at less than what the
purchaser initially paid. At several of the projects local realtors

reported that it was virtually impossible to unload a lot at any price.

The problems I have described do not respect state boundaries.
The;'L:éndemic to land sales transactions conducted in the absence of
substantive regulation. They are as likely to occur if the subdivider
is on the eastern shore of Maryland sclling to Baltimore residents, in
fhe Poconos selling to Philadelphians, in the Nassanutton Mountains
selling to Washington Suburbanites, or in northern Wisconsin sclling
to Milwaukee residents, as they are if he is in New Mexico or Florida

selling to New Yorkers.

If the problems of consumer abuse dre so cndemic to the industry,
the question arises then as to what the existing laws do. To answer
this question, INFORM analyzed the laws of five states which are the
sites of intense subdivision activity and a sixth statc, New York,
where many of the lots are marketed. We also analyzed the laws of the
Federal Government. We found out that rcgulation of this industry is
not adequate. What little protection now exists is cmbodied in the
Interstate Land Sales Full Disclosure Act. This Act requires sub-
dividers to register with OILSR, and to preparc a property report
disclosing important information to consumers. It also gives purchasers
and the government the right to sue for damages on the basis of mis-

statements of fact in the statement of record or property rcport.

Beyond OILSR's registration and disclosure requirements, only

20 states have their own laws requiring subdividers to issuc property
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reports to lot purchasers. And only a very few states
actually have substantive regulations to require a central
water system, for example. or escrowing of funds for refund

purposes.

Both INFORM and the President's Council on Environmental
Quality, which has also studied this industry, found disclosure
to be inadequate protection for consumers. But, weak as it

is, it is a vital and necessary minimum.

I would now like to turn to the various legislative
alternatives pending before this Committee. I would like to
start with the Nelson amendments, which are now part of the
Senate version of the Housing and Community Developmcnt
Amendments of 1978. This would exempt certain types of
land sales operations from having to register with OILSR and
give consumers a Property Report, although the companies could
still be sued for fraud under the Interstate Land Sales Full
Disclosure Act (ILSFDA). Companies marketing to residents of
the same state would be exempt. Companies marketing to
people who live within a 100-mile radius of the subdivision
would also be exempt, provided the lot purchascr has inspected
the lot before buying. Finally, companics sclling lots having
certain kinds of basic services, who deliver a dced, who do
not use elaborate sales techniques, and who rcquire an on-the-

lot inspection would also be exempt.
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In our view, these amendments would be devastating to the
effectiveness of the Office of Interstate Land Sales Reg-
istration, and for vast numbers of consumers remove one of

the few protections against deception and fraud in land

sales which they now have. The 100-mile exemption, which
would allow a land sales company to operate virtually un-
regulated in a 31,400-square-mile area, is particularly
dangerous. Its impact in the Northeast would perhaps be

the most serious. There, an unscrupulous land sales operation
in the Poconos would have the entire metropolitan area to
market to, since a 100-mile line drawn around the Poconos
includes New York City, all of New Jersey and Philadelphia.
With this huge market to approach, it is very likecly that

an exempt land sales operation could sell thousands of lots
and do millions of dollars of business a year in interstate
commerce, using high-pressure sales tactics--the very type

of abuse which the ILSFDA sought to address ten years ago.
Without a Property Report, with only a site visit and a sales-
man's pitch to go on, purchasers will have no way of knowing
whether the project has a water supply, who will build and
pay for the scwage system, whether the land is in a flood
zone, or any of the other myriad facts a purchascr should
consider before making a $5,000 or $10,000 investment in land.
The developers will argue that the purchaser still has the
right to sue for fraud if there is an misreprescntation. But
without a Property Report, a purchaser has very little in the

way of documentation on which to base a suit.



96

An exemption for land sales companies operating intrastate,
thought perhaps not quite so blatantly contrary to the intent
of the original ILSFDA as the 100-mile exemption, is still,
we feel, not in the public interest. Again, companies
operating solely within one state include both large and
small developers, honest and irresponsible operators. The
larger companies will use elaborate phone and mail solicitation
techniques. Smaller ones may have problems with raising the
capital to extend services. Consumers approached by these
companies need the protection of property reports. State
governments are simply not equipped to take on the job of
rcgulating these companies. Fully 27 states have no land sales
laws of their own or mechanisms for supervising preparation
of property reports. In many cases this is a lecast partly
because state legislatures felt the fcderal government was
handling the problem. Thus, if the Nelson amendments become
law, the intrastate sale of subdivision lots would be totally
unregulated in over half of the states in the country. Those
states would have to establish their own state agencics to
take over the rcgistration and disclosure tasks now handled
by OILSR. They will have to sct up burcaucracies and acquire
staff and expertisc. Conflicting and duplicative rulcs and
procedurcs will proliferate.

INFORM has examined the prope}ty rcports and ¢onsumer
protection laws of five of the states which do alrcady attempt
to regulate this industry. Without exception, the state property

reports are less complete than those prepared under current
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federal requirements. The federal OILSR now provides an
extremely useful, helpful and important service to the states

which should not be taken away.

Even the third Nelson exemption, designed to exempt
subdividers who have installed all basic services and are
delivering a deed to the buyer--thus presumably obviating the
need for a property report--is, in our opinion, somewhat
loosely worded. For example, a drainage system, without which
a lot could be underwater half the year, is omitted from the
list of services which must be completed in order to obtain

the exemption.

The Nelson amendments were proposcd in the guisc of helping
the small businessman. We feel that the three types of
exemptions in these amendments open the door for vast consumer
abuse by deregulating not just small businesses but large
businesses as well. Were there a cap on the size of all these
exemptions--limiting them to projects of perhaps less than
250 lots, thus truly designing this bill for the small businessman--
our concern would not run so deep. The amendments as drawn,

however, contain no such limitation.

Most important, the need for statutory cxemptions for
small developers may now be moot. About a month ago, OILSR
issued a set of proposed regulations pursuant to ILSFDA which
outline cxactly what has been proposed by Scnator Nelson--

exemptions for small developers. However, thesc cxemptions,
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unlike the Nelson provisions, are very carefully drawn to
separate the large developer from the small, the sound from
the unsound, and the responsible from the irresponsible.
Among the exemptions which OILSR proposes are the sale of
lots to other land sales companies, sale of lots to builders,
sale of lots in large subdivisions where there are less than
12 sales a year, sales in projects of less than 150 lots if
the marketing is entirely local (as carefully defincd by the
agency), and sales in subdivisions of less than 300 lots
which have all basic services, deliver a deed to the purchaser,
and do not use installment contracts. This last exemption

is similar to the third exemption in the Nelson bill. Yet
because the OILSR version is carefully drawn, we favor it.
Because the Nelson version has clear loopholes, we strongly

oppose it.

In general, we feel that OILSR's approach, establishing
exemptions for small developers based on the character of the
subdivision, is far preferable to the blanket approach of
the Nelson bill. We feel OILSR's regulations take adequate
stock of the needs of the consumer while trying to lighten
the load of the small operator. It is our sincere hope that
these regulations, pending now for a ycar and a half, will
soon be made final. These exemptions would case the burden
of small, legitimate developers without establishing huge

loopholes in the existing law.
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I would also like to mention one last provision of the
Nelson bill which we feel does a gross disservice to consumers.
It is the provision prohibiting a lot purchaser from bringing
any action against a developer more than thrce years after
signing a contract, regardless of whether he has received
a deed. Such a law would make it impossible for most of the
consumers in a majority of the subdivisions we studied to
bring any kind of legal action against a developer even if the
subdivider committed the most blatant kind of fraud. This is
because most companies do not even promise to makc any kind
of improvements until all payments are complecte--usually ten
years after contract signing. Some specify that services
will not be made available until the lot purchaser obtains a
building permit, something he might not do for several years
after completing all payments. There is no way a consumer
can know by Year Three, whether the subdivider will fulfill
his promises in Year Ten. To mandate that the statute of
limitations runs out in Year Three is in effect taking away
the purchaser's right to sue before thc subdivider even has

the opportunity to commit the fraud.

A lightening of the burden on the small developer may be
in order. We fell, however, that thecre is an equal, if not
more pressing need for better consumer protection in land
sales. Congressman Minish's bill would be a large step in
that direction.

1 have mentioned some of the problems of misleading
advertising we have come across in our research. The Minish

bill would give OILSR specific authority to set standards for
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advertising.

I have also described some of the sophisticated sales
techniques the industry employs. These tactics create a
strong need for a reasonable cooling-off period in which
a consumer can think seriously about the purchasc, consult
real estate experts, read the property report thoroughly,
and if necessary get a refund of his or her downpayment
(usually at least several hundred dollars). The Minish
bill would guarantee consumers a 30-day cooling-off period.

As 1 have noted, the basic services that make lots usable
are implicitly part of the product purchased in a subdivision,
and the costs of these improvements are genecrally rcflected
in the purchase price; yet neither federal law nor any of
the six states we studied provides for a purchaser to receive
a refund if the developer fails to provide promised services.

Further, given the long installment contract period,
escrowing of the cost of promised improvements is especcially
necessary; yet of the six states that we studied, only
Florida addresses this question at all. In that statc,
contract payments for promised improvements must bc cscrowed,
but only if refunds are promised in the purchase contract.

A number of states do require. the posting of corporate
performance bonds to guarantéﬁ these promised basic improvements,
but this is inadequate protection. These bonds are backed only
by the assets of the corporations and are worthless in the

event of a bankruptcy. Florida required the GAC Corporation
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to post a total of almost $62 million in corporate performance
bonds for only two of its subdivisions. It also required $2.5
million in surety bonds, backed by a third party. When the
company declared bankruptcy, the $62 million worth of

corporate performance bonds were virtually useless.

The Minish bill, in specifically providing for thc
escrowing of moneys for promised improvements and a refund
in the case thcse improvements are not forthcoming, affords
necessary consumer protection in an arca of heavily documented

abuse.

Addressing the problems created by the installment
contract itself is a difficult task. As I noted carlier,
under this form of sales agreement the purchaser docs not
have the use of the land while he or she is paying for it
and is assured no refund if he defaults on any payments.
This highly inequitable arrangement, which all too oftcn
lot buyers fail to understand until they have sunk thousands

of dollars into the deal, can impose severc financial hardships.

The Minish bill would ameliorate the problcms crcated by
the use of installment contracts in several ways. First, it
would give purchasers a three-ycar cancellation period in which
to revoke contracts and receive a, rcfund, unlcss they are
given several important protections, including immediate
transfer of title, equity while making payments, and partial

refunds in the event of a default. This in itself would be



102

a definite benefit. Whether providing a three-year can-
cellation period would have the important secondary impact of
reducing the commercial paper value of the contract so that
companies would stop discounting it or using it to obtain loans
is more questionable. However, based on our knowledge of the
industry, this provision would certainly have a chilling

effect on the companies' reliance on discounted contracts

as a source of immediate cash, and thus on the usec of install-

ment contracts themselves.

The Minish bill also extends the statute of limitations
under which purchasers can sue a subdivider for fraud. INFORM
believes, however, that instead of the seven years proposed,
that a more appropriate period would be 10 years. As I stated
earlier, most of the subdivisions we studied offer lots on
10-year installment contracts and the land sales company's
obligations often do not come due until the end of the contract
period. Ten years is also the statute of limitations under

standard real property law.

Were we at INFORM drafting legislation, we would prefer
a law which set forth rigorous conditions that would have to
be met bcfore any land could be registered for sale. Such
conditions, in addition to those addressed in the Minish bill,
would include a subdivider having rececived all necessary
government permits to complete basic improvements, lot prices
which have becn detcrmined to be fair, just and cquitable

(as is the law in California for out-of-statc offcrings), and
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at least partial refunds to any purchaser who defaults on an
installment contract. On balance, however, we feel the
Minish bill goes a long way toward protecting consumers

against the most flagrant and prevalent land sales abuses.

I would like to conclude by telling you about a phone
call I got a few months ago from a woman in New Hampshire.
The woman and her husband had just sold a small family business
and had been looking for some place to invest the proceeds,
about $9,000. They thought of land, and accepted an invitation
for an all-expenses-paid weekend in Florida to see a very
large subdivision called Lehigh Acres. Therc they made a
downpayment and signed an installment contract for a quarter-
acre lot priced at $7,195. The woman called INFORM shortly
thereafter because she read a magazine report on our research
and became concerned about her investment. As I spoke to her,
it became clear that she had not seen the lot she signed for,
only one which the salesman described as similar to it; that
the lot was not improved although she thought these improvements
werc promiscd in the future; and that she had no idea of how
the price of her lot compared to prices of comparable lots on
the resale market. She had received only the Florida Property
Report, which is permissible in cgrtain situations under
current OILSR regulations, which gives only very sketchy
information on these issues. Lehigh Acres was not one of the
projects which we studied, so I could not give her dctailed
answers to her questions; I could only refecr her to pecople who

could. But from the description of the sales operation, the
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location of the subdivision--in one of the most over-sub-
divided sections of the state--and what I knew of similar
projects, I feared the worst for the future of the lot as
an investment. I think this woman was concerned enough
that she would go out and get the answers to her questions.
If she did find that the land was a poor investment, she at
least was only at the beginning of her contract payments,
and so would lose only the $700 or so she had given over

as a downpayment if she decided better of the deal.

My point, here, however, is that this woman and thousands
like her deserve more protection than they now get. Like
most Americans, she is a decent, basically trusting person.
She is not unintelligent, but she does not opcratc on the
assumption that others are out to cheat her, and she is
not a gambler out to make something for nothing in rcal
estate. She deserves to have, as Congressman Minish proposes,
30 days in which to talk to knowledgeable individuals about
her purchase, and if she discovers problems, rcccive a
rcfund. If she is paying on an installment contract which
gives her no equity in the land she is buying, she deserves
three ycars to cancel and get a refund. She deserves to have
moncy escrowcd to guaranteec the completion of the basic
services to the lot, and she deserves to reccive a fedcral

Property Report.

We strongly urge you to oppose the Nclson amendments in

Conference--amendments which would take away the property
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report for thousands of consumers--because consumers need
this protection and because the administrative regulations
proposed by OILSR will shortly accomplish the same basic
goal--that of helping small business--by a better means.

We also hope you will give serious consideration to the
Minish bill, and to certain provisions of the original
Administration bill which we do not have the time to discuss
here. The entire area of land sales regulation deserves

your serious and thoughtful review.
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Chairman AsaLEY. Well, we are ve grateful to you for excellent
testimony which will be extremely helpful to us in the days ahead.

Let me ask you a little bit about INFORM, which you describe as a
nonprofit, public interest research organization that studies the im-
pact of business on society.

Who funds INFORM

Ms. Havroran. It is partially foundation funded and it is partially
self-supporting from sales of publications and reports.

Chairman Asnirey. And you indicate that you have a subscriber
list of over 100 major corporations, institutions, and Government
agencies.

Do these contribute to the support of INFORM ¢ .

Ms. HaLLoraN. Yes. We have a sliding scale of subscription rates,
ranging from $25 for individuals up to $500 for large corporations.

Chairman AsHLEY. Is ITT on your list ¢

Ms. HaLLoraN. No, it isn’t, although General Development is.

Chairman AsHLEY. I should think it would be worthwhile for them
to be on your list.

Ms. HavroraN. Well, I would think so.

Chairman AsHLEY. Is there any way of getting at the instances of
fraud or deceptive practices and quantify it in any meaningful way?

Ms. HaLLoraN. I can’t think of one offhand.

Chairman AsHLEY. I mean your methodology has been to focus, and
understandably so—I think 1t is a perfectly sensible methodology—
to focus on 18 or 20 different-sized land development companies and
corporations and to bring under a magnifying glass the nature of their
operations.

And that, of course, gives us a body of information which we other-
wise would not have. It is enormously valuable to the Minish sub-
committee and to the Congress generally. We are often faced, of course,
and will be in these hearings, with the assertion that the instances
of fraud are blown out of proportion and there won’t be any substan-
tiation of that, I suspect, in that it is extremely difficult for you to
quantify the instances of fraud and deception.

All that can be said, I take it, is that we know that it does exist and
it exists with some degree of regularity.

Ms. HaLLoraN. I suppose one coulj' set up a group of investigators
and send them out to listen to sales pitches. We did a little bit of that
at INFORM on a spot basis, and I can report to you that at the one
land sales dinner that I went to, a salesman blandly assured me that
there was skiing at a subdivision in New Mexico in the middle of the
summer.

When I indicated that I was interested in skiing, that happened to
be the one dinner I went to—if vou wanted me to think for the record
of a possible method of quantifying this better, I would be glad to.

Ms. ALLan. I think. in addition to trying to quantify actual exam-
ples of fraud, it would be possible to at least document a lot of the
cases of dissatisfied consumers because while we were doing our
research, we found in virtually every State office, as well as the OILSR
office, boxes and boxes and boxes of letters. And whether each of
these letters is a documentable fraud may be questionable, but in point
of fact, they are a definite sign of some communication problem
between the purchaser and the salesman.
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Chairman Asarey. Ms. Hynes, I did not mean to proceed without
hearing from you, and inasmuch as you are an assistant U.S. attorney
from New York and have devoted considerable time to the subject
area, give us the benefit of your thoughts at this time if you would.

STATEMENT OF PATRICIA M. HYNES, ASSISTANT U.S. ATTORNEY,
SOUTHERN DISTRICT OF NEW YORK

uestion about whether we could quantify the fraud, in the case that

investigated and prosecuted, which was the Rio Rancho case, this
was a very large developer located in New Mexico. That particular
subdivision, Rio Rancho, was located in New Mexico. AMREP is the
parent company and has other subdivisions.

Qur criminal prosecution focused on the Rio Rancho subdivision
in New Mexico, which was the largest 91,000 acres. The basic selling
device and technique used there was to take these 91,000 acres, sub-
divide it into lots, sell off these raw unimproved desert lots as a safe
and sound financial investment.

That was the primary thrust of the sales pitch. That was inherently
fraudulent and there were many other large developers who had vast
tracts of lands, and I am really now talking about the really large
developers, with 100,000 acres and more, who sold off subdivided lots
as sg.fe and secure financial investments which could be resold at a

rofit.

P When you are talking about quantifying fraud, that type of opera-
tion is inherently fraudulent because wEen you are selling a sub-
divided lot, one of several hundred thousand lots, as a safe and finan-
cial investment, a subdivided lot in that situation is not an investment
vehicle as these companies well knew. There was no resale market for
the lots. There wasn’t over a period of 15 to 20 years. And there is
no resale market today for those lots.

So when you deal with that type of sales practice, which was
prevalent in the sixties on into the seventies, and when we brought
our criminal prosecution against Rio Rancho Estates and showed them
that we meant business, that that was a fraudulent operation and a
fraudulent way of selling land, I think, and at least Fﬁope that the
practice, if it has not stopped, it has at least made serious inroads
1nto that type of sales operation.

But let me just give you some of the background of the Rio Rancho
prosecution.

The company bought 54,000 acres of land in 1961. It paid $178 an
acre for this land. They probably overpaid at that, but they paid $178
an acre.

They began to subdivide it and sell it off throughout the country.
The sales effort was very successful. They sold through the mail 1n
the early sixties and they started to advertise on radio. Then they
started these dinners, which were a huge success. They would get
people into a room, offer them a free chicken dinner. It escalated to
a steak dinner at some point, and they made money.

They increased the sales price of the property, the property that
they bought for $178 an acre. At the time we filed our indictment in
1975, it was being sold for up to $12,000 an acre—raw, unimproved

Ms. Hynes. I would be haﬁgy to. Just in response to your last
q!
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desert land. They had not done anything to that property other than
blade in a dirt road.

They started these sales dinners in the midsixties. You would get
salesmen up at the front of the room and it was a real hustle operation.
high pressure sales. Get them to sign the contract that night—they
could not even leave with the contract and think about it overnight.
They had to sign it that night.

There were followup calls the next morning to deal with buyers’
remorse. It was just a tank operation. They were rolling down the
avenue and these people were just right in the middle being mowed
down. And the saﬁsotraining manuals had it down to a science and
you had to follow the practices of the company.

And you would get—at that dinner, there would be salesmen who
would be jumping up calling holds on property. The whole idea was
to create this entﬁusmsm and to get people to believe that they were
getting in on the ground floor.

Representations were made in sales literature that this land was
increasing 25 percent a year. And basically, it was geared to the blue
collar, unsophisticated buyer, although I will tell you, there were some
professionals, some lawyers and accountants and doctors who fell for
it as easily as the blue-collar worker. But primarily, it was geared to
the blue-collar worker.

New York City was a huge marketplace for this sales effort, as
othelx{' cold climates were as well, but New York was their primary
market.

When the salesmen got the couple at the table, did the high pitch—
they saw the films, were told in their advertising literature that they
cou(lld make 25 percent a year as a financial investment, the sale was
maade.

In Rio Rancho, the evidence at trial showed that the company,
while they represented themselves to these purchasers as community
developers and you will hear a lot of talk, I am sure, from the land
companies who will talk about themselves as being land developers
and community developers. I disagree when you deal with really the
large ones because they are not community developers; thev are land
subdividers. They have a small community as a secondary effort which
aids their sales effort in selling off the subdivided lots out in the
boonies. But their primary business is subdividing and selling raw,
subdivided lots.

They are not community developers.

Now when a person bought the land, he was told that it was a safe
financial investment and could be resold at a profit because there would
be a demand for it.

Now in the Rio Rancho situation, they were told that Albuquerque
was bursting at the seams and could only grow through that property.

Now there is another large subdivision outside of Albuquerque to
the south, 40 miles, who gave the same pitch, only it says that Albuquer-
que is bursting at the seams and can only grow south. and that is wh
it is a good, safe financial investment. And we are talking about Hor1-
zon Corp., with 170,000 lots sold off, mostly to people out of State.

The Rio Rancho subdivision sales amounted to $170 million. Now I
mentioned that the land that they bought in 1961 was bought for $178
an acre. Ten years later, 1971, they bought another 37,000 acres of land
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which adjoined their property. They bought that for $180 an acre.
Ten years later, $2 more an acre. I mean that wasn’t even abreast with
inflation. And they were selling it to the public as a safe financial
investment that was appreciating at 25 percent per year.

Well, it wasn’t appreciating even $2 an acre over 10 years for the
company to buy the next 37,000 acres of that land.

Now they were successfully prosecuted on the theory that that land
was not a safe financial investment and they knew it, and they misrep-
resented the facts.

Now AMREP and Rio Rancho came back and said, “But we have &
community out there and we are building homes.” Well, the evidence
at trial showed, we found an internal management report, a report that
was done for management, the management of Rio Rancho and
- AMREP never believed that more than 5 percent of the people that
they sold land to would ever move to that property, and that was their
basic operating premise. .

So they set aside, and this is really how the very large subdividers
operate, and this is what you have to be very careful about, they set
aside a piece of land which this company owned—they don’t offer
it for sale nationwide. And they will put some utilities in that land
and they will say to that 5 percent or less who want to move to the
property, we will take one of the lots out in the boondocks and exchange
1t in and you can move into our building area and you build a house
and you’ve got water, electricity and you are happy and we are hapsl)'.

That person is happy if he only bought one lot because he can only
exchange one lot and build a house. If he bought 10 other lots for his
financial investment, he is not happy. The company is haglpy because
he then takes—they then take that small area, put it on film and use
it at their sales dinner and say, “This is what we are going to do to the
entire property.”

Well, they are not. They know they are not. They don’t have the
gapa.bility because they’ve sold off the rest of the land to people in 37

tates.

In the Rio Rancho case, they sold off 77,000 lots to 45,000 purchasers
in 37 States, for a total sales price of $170 million. They paid a total
of $18 million for that land and sold it for $170 million.

Now what you really have here in terms of trying to protect the con-
sumer, when we come ﬁack to what we learned, having had this statute
on the books for 10 years, I think that we have learned several things.

One, that the problem of frand in the land industry is with us. It has
been, it continues to be, and something has to be done about it.

We have learned lessons, we have taken some steps forward, but there
is still much to be done.

One, you've got to enforce the law and I say in appropriate cases,
you have to bring criminal prosecutions. That is the strongest deter-
rent to a land developer or a land subdivider, to be on notice that this
is taken seriously, that he faces possible criminal jail time if he is going
to violate the law and defraud the public.

Now the idea that there is a sucker born every day, I probably would
agree. But it does not give you the right to go out and to just steal
from that person.

In addition to really effective enforcement of the laws, I think that
the laws must be strengthened. The Interstate Land Sales Act needs to
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be st; hened in very precise ways, many of which are covered in the
Minish bill.

For example, the escrow sitnation. In the Rio Rancho case, they ad-
vertised themselves as a master planned community and the invest-
ment value of these lots was supposed to come from the fact that they
were going to place utilities in the land that you are buying. You were
paying for it, God knows, I mean you were paying $6.000 to $12,000
an acre because you thought you were going to get utilities. .

Well, it turns out you don’t get utilities unless you want to build
a house, and if you want to build a house, you don’t build it on the land
that you bought; you have to go into the company building area.

And to add insult to injury, you pay more to go into the company
building area because it is a nice lot. It sure is. It is the only place you
can build.

So you get to the situation where if you had the companies required
to place money in escrow for those utilities, that would go a long way
toward preventing fraud.

Now when the %evelopers come in and say to this subcommittee, we
can’t do it because it is too expensive, then I say look very closely at
what they are telling the consumer.

If they come into this subcommittee and say, we can’t do it because
the bong is too expensive and a bonding company thinks it is too
risky, then I say if it is too risky for a bonding company, then it is too
risky for the consumer and the consumer should not be in the position
of having to buy that lot without any protection, believing the pitch
that the company is making to them.

Now if the company is going to start making promises about utilities,
which is really the situation that is covered in Congressman Minish’s
bill, if they are going to say they are going to put utilities in, then they
have to put the money behind them, what they are saying, because if
you had a situation in Rio Rancho, if their advertising was true, if
there was going to be a demand for these lots, then Rio Rancho could
have slowly placed the utilities in those lots and sold off those lots
and made a profit.

If Albuquerque was, in fact, bursting at the seams and there was no
place to grow, except through their property, they could have made the
money. Those claims were not true.

So¥ say that for a developer who is not able to put money in escrow
to back up his promises, then we had better be very careful about what
he is selling and what he is promising to the consumer public, because
if it is a legitimate operation, if there is the demand there, and if that
situation is going to be that the utilities are going to be in place, there
should be a situation that can be worked out where there will be finan-
cial protections for the consumer who is buying that property.

The second thing that I think that we really have to deal with in
terms of these selling efforts, if now everyone is buying land or sub-
divided lots at these sales dinners or through the mails or through these
mass (inarketing techniques, is that we absolutely need a cooling off
period.

Now whether it is the 14-day cooling off period proposed by HUD or
the 30-day cooling off period proposed by the Minish bill, a basic mini-
mum has got to be the 14-day.

I'think that the longer period of time, the better.
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But when you give a purchaser a property report, you cannot expect
any purchaser to absorb and inbelli%:antly understand the information
that is in that property report when he is given the property report and
asked to sign a contract the same evening.

So we absolutely need the cooling off period. .

The other situation that really must be addressed by this subcommit-
tee in terms of making the Interstate Land Sales Act effective is the
statute of limitations.

In the Rio Rancho case, we had a criminal conviction affirmed on ap-
peal. There were class actions brought immediately after the indict-
ment was filed. However, the indictment was filed 1n 1975.

Under the HUD statute as it is presently on the books, there is a 3-

ear statute of limitations which meant that only the people who had
ught the land in the last 3 years had a ri%ht of action to be included
in that class, even though the entire—actually, the class was com
of all the purchasers who bought that land as a financial investment.
Most of them were cut out of the class because of the statute of limi-
tations.

I would say that in a fraud situation, there is no reason to have a
cutoff point where you are excluding from the class of defrauded pur-
chasers people who bought their land 5 years earlier or 6 years earlier or
7 years earlier.

In a fraud situation, if you have a provable fraud, there is no reason
not in include in that class all of the defrauded victims, regardless of
the statute of limitations.

But to start arbitrarily saying 3 years after you buy your prop-
erty, you have no right of action is really a serious abuse. And I
would agree with the comments of Ms. Halloran from INFORM, that
it really is, not only is it not a protection, but it cuts off substantial
rights of the consumer, particularly in a fraud case.

Chairman AsHLEY. Do you have any judgment as to whether or not
the regulatory and the enforcement functions should be separated ¢

Ms. Hynes. 1 don’t know whether they should be separated. I cer-
tainly think there has to be more done in terms of enforcement, in terms
of the Rio Rancho case that was developed through a grand jury. There
were very substantial benefits to proceeding in that way.

Chairman AsHLEY. Well, who referred that case to you ¢

Ms. Hy~es. No one referred it to me.

Chairman AsHLEY. It did not come from the FTC did it ?

Ms. Hynes. No. I started it. It was a situation where I was chief of
the consumer fraud unit in the U.S. attorney’s office, and I was look-
ing for areas where there was not enough, where there was a Federal
problem, but that the Federal Government had not done anything.

You find many agencies that are charged with enforcement. Few in
the larger white-collar cases really don’t get involved, and it is more
appropriately handled through a grand jury, so I began the investiga-
tion into the AMRE P case based on a survey of trying to find out what
were the problems of consumers in the New York area and what was the
l%lrgest category of problems, and I found out that land was one of

em.

Chairman AsaLEy. What you are really saying is that neither HUD
nor the FTC nor the SEC referred that particular case to you.

Ms. Hy~es. That’s correct.
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Chairman AsuLey. Have they ever referred any matters to you?

Ms. Hyngs. Right now we are working with HUD jointly in an -
vestigation that we had initiated and asked them to come in and hel
us with; in terms of specific referrals, I would have to say no. But
think that the enforcement effort has to be shouldered, perhaps by other
law enforcement offices, such as the U.S. attorneys’ offices. .

Now, the Southern District of New York where I come from 1is a
very large office, and we have good resources, but we committed sub-
stantial resources to that investigation. It was the largest fraud case
that was ever brought by the U.S. attorney’s office in the Southern Dis-
trict of New York, and we bring very large cases in the district, and
the commitment of resources was tremendous, but we felt that the
problem was tremendous, and it warranted that commitment of re-
sources.

But I think that you really have to address the problem of effective
enforcement, because the industry is going to realize that if the laws
are on the books and they’re not enforced, it doesn’t make a bit of differ-
ence anyway. You can put a lot more laws on the books and if they
are not enforced, it doesn’t make any difference.

Chairman AsHLEY. Well, I can see that. But of course, from the
Federal standpoint we are looking at divided jurisdiction.

Ms. Hy~es. I don’t think so. I think that in Congressman Brown’s
question this morning about does the FTC have jurisdiction, the FTC
statute which I am familiar with, because I dealt in the U.S. attorney’s
office with the FTC and prosecuted some of their cases civilly, the
has their basic statute, is to prevent fraudulent and deceptive acts and
practices in commerce.

Now, that is very broad. They can get into the land business which
they did. I guess they could even get into the SEC if you started hav-
ing television ads for brokerage houses that were fraudulent and de-
ceptive. The point is that I don’t think that the FTC does have exclu-
sive jurisdiction, and I don’t think we are taking anything away from
the FTC in asking HUD to start to set standards for advertising and
to beef up their enforcement effort in the area. I think you need——

Chairman AsHLEY. Well, it is a divided responsibility is what you
are saying, which is just what I finished saying. Isn’t that what the
FTC is supposed todo?

Ms. Hy~es. No. I think you need an agency that has expertise in
the area, and HUD has that expertise and should build upon the ex-
pertise and then go after.

Chairman AsuLEY. I don’t understand. T thought the FTC had ex-
pertise with respect to fraudulent advertising and that kind of thing.

Ms. Hy~Es. No; I am talking about an industry. I think that )
theoretically has the jurisdiction, but I think HUD also has
jurisdiction ?

Chairman AsHLEY. So it is divided jurisdiction. And is that good
or is that appropriate and beneficial ? That is what T am trying to get
at. There doesn’t seem to be a lot of effectiveness at the present time.

Ms. Hy~Es. That I would agree with.

Chairman AsHLEY. Is this because it is divided jurisdiction?

Does aniybody want to comment on this?

Ms. HaLLorAN. Yes; I think there are a number of problems here.
The first one is that although the FTC decided to get involved in the
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issue, my understanding is that they have made a decision to get un-
involved and are rapidly phasing themselves out of it. They brought
a couple of cases. Those cases were presumably leading to a trade regu-
lation rule which would have and could have set very valuable con-
sumer standards for the industry.

But the procedure for doing that takes several years and a commit-
ment of resources on their part, which they feel they don’t have, and
it is my understanding that they are not going to proceed with the
trade regulation rule, and they expect OILSR to be handling the prob-
lem from now on.

I think also OILSR’s problem in enforcement is also one of lack of
funds and lack of resources. Before you start thinking about jurisdic-
tional problems, I think these agencies could all be doing a lot better
job if they had a little bit more money. The question is not do too
nlllany people have the powers, but does anybody have the means to use
the power.

Chairman Asurey. Well. I disagree with you there. One of our prob-
lems is we don’t run our Government all that effectively, and rather
than fund a number of different agencies and continue to give them
more money, my thought is that why not centralize responsibility in
a specific area, rather than have a proliferation of agencies that claim
the same kind of responsibility and come to OMB or others to beef
up their budget so they can each do their thing, generally overlapping
each other.

That doesn’t make any sense to me at all, unless there is a set of
circumstances which appears to justify it.

Ms. Havroran. Well, unfortunately at this point, the Federal Trade
Commission has the powers to substantively regulate the industry, but
it doesn’t want to commit the resources to it at this point.

OILSR, on the other hand, lacks those powers, although you could
give it so that if you gave it more resources; it needs a little more
authority.

Ms. Hy~es. Mr. Chairman, I would just respond to your question
that in my view it would be more economical and more effective to have
the jurisdiction centered in HUD to give them the resources and give
them the power to set standards for advertising and to give them the
%‘I}If‘(ércement effort. And not to have it split up between HUD and

There is a considerable amount of expertise involved here, which is
the prerequisite to effective enforcement. T just want to make one com-
ment on the Minish bill, where I disagree with one of the provisions
in that bill, and that is to submit the advertising to HUD for review.

I believe that HUD should have the power to set standards for
advertising and be able to regulate advertising through setting stand-
ards. but in my experience in prosecuting the Rio Rancho case, one of
the biggest problems we ran into in that prosecution was that in New
York State, New York State has a very strong land regulatory scheme.
And they require the developer to submit their advertising to New
York State.

The developer did that. The AMREP Co. and Rio Rancho submitted
their advertising, but nothing was done. Nothing. The advertising
went on. It was fraudulent for 15 years, and it was used for 15 years,
and there were no substantive changes made that had any effect on the
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consumer. But the company was able to say to the consumer: We have
submitted every piece of advertising to the State for your protection.

And I am very concerned. If that same situation is going to be the
factor when you are submitting it to HUD, that you are going to ask
for a lot of people to have to review this advertising, really not know-
ing enough facts upon which to make any effective changes in it.

And there you are going to create the bureaucracy. So, I think that
you should get away from having HUD reviewing advertising, be-
cause it is going to be used against HUD and convince the consumer
that he is protected, when in fact he is not.

So, I would oppose submitting the advertising to HUD. I think it
is not efficient. It will be costly, and it will not be beneficial ultimately
to the consumer.

Chairman AsHLEY. You would keep that within the jurisdiction of
the FTC?

Ms. Hy~Es. No: there are two separate things. Should HUD be able
to issue regulations to say you can and you can’t say this in adver-
tising? Yes. :

Should advertising be physically submitted to HUD for a review?
No: because then you get into the situation of having the developer
or the land company say: It has all been submitted for your protec-
tion, and you are protected, because HUD has taken a look at this.

So. I say let them regulate it, but don’t let them review it. It is not
cost-efficient, and it doesn’t help the consumer in the long run.

Chairman AsurLey. What about the property report? We hear from
some quarters that this doesn’t really provide much help to a pur-
chase, because that purchaser is drowned in information that he or
she does not understand very well. I wonder if you have a judgment
as to whether or not the proposed regulations do enough to simplify
the information that is required to be of some positive help ?

Ms. HaLroraN. Yes; we think the proposed regulations are pretty
good, as a matter of fact. There is a certain point beyond which infor-
mation on purchase of land can’t be made simpler. There are just a
lot of complex facts that you should know before you purchase land.

And T think OILSR is now doing a pretty good job of trying to
write their reculations <o that these propertv reports will be as under-
standable and clear and comprehensible to the average person as pos-
sible. And I think they are also pretty complete.

Chairman AsHLEY. Do you think that the installment sales contract
should be banned or that it should be modified or that consumers
simply be warned of the pitfalls apparent in that type of sales
contract ?

Ms. HaLrLoran. I don’t think just warning them will do the job, and
I can’t really see how practically such a warning could be adminis-
tered. I think the installment contract is inherently—well, in fact, in
some of the cases, the FTC has brought, they have described the cur-
rent installment contract arrangement as an unfair trade practice:
that is, in a situation where the consumer gets no refund if they de-
fault on pavments. That T think is an important minimum. I think the
installment contract is structured so that the consumer does have no
rights and no right to a refund is, in fact. inherently unfair.

Chairman AsurLEy. Well, that is what I suggested this morning that
might be & modification along the lines that the State of Ohio has
followed. At least, that is my understanding in the land contract.
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- Ms.. HaLLoRAN. It is our understanding that the State of Ohio does
;10 this, and it is very unusual in that regard and is to be commended
or it.

Chairman AssHrEY. I was surprised Ohio did it. It is one they
slipped through the legislature.

Hyn~Ees. Mr. Chairman, the situation you described this morn-
ing about the 1929 situation where all of the provisions in the contract
really were against the seller and in favor—I mean, against the per-
son who was purchasing the land and in favor of the one who was sell-
ing it, is really the situation that pertains today in the contracts.
m%hairman AsHLEY. Indeed.

Ms. ALvLan. One of the other problems——

Chairman AsHLEY. I was just going to say that there is a possibility
of modifying the provisions of an installment contract so that that
form of financial tool can be used. .

But obviously, on a sounder basis—I mean, we are really going
pretty far in the eyes of the honest land developer when we say we
need 15 to 30 days rescission right, and no installment contracts. I
mean that honest developer—and I suspect that they probably out-
number the dishonest ones—is probably paying a fearful price for the
fraternity that he is running with and he happens to be operating in.

Ms. ALran. One of the things——

Chairman AsHLEY. All I am saying is: If we could be sophisticated
enough in our legislative efforts that the sound, the sensible, the prop-
erly motivated land developer that wants to operate in an honest fash-
ion could be accorded legislative treatment that wouldn’t really pre-
suppose that he is of the breed that we have been discussing in our
hearings today.

That is pretty hard to do, but it does seem to me that there is that
kind of concern that we should try to be responsive to.

Ms. ALran. We found that the developers who have a real product to
sell, in fact, do modify the use of the installment contract to conform
with the quality of that product, so that, for instance, the Deltona
Corp., which is one of the ones we studied, sells contracts of varying
durations, so if the purchaser wants to use his land within 2 years, the
Deltona Corp. sells it on a 2-year contract and promises all improve-
ments at the end of 2 years and turns the land over and does that: for
a 4-year and a 6-year and an 8-year period, which is a way of—an
internal modification which we found pretty good.

The same thing with DART Industries: we found they actually
wanted to get the land used. They wanted people to come to it. They
" want people to live on it, and they do the same thing.

On the other hand, we found that in the few States that have laws
which regulate installment sales, all of those laws exclude installment
land contracts. They apply to appliance contracts, every other kind
of installment contract, but not land, and we think that perhaps if these
laws could be modified to include the land contract, maybe that would
go a long way toward helping the problem.

Ms. Havrroran. There is a way of paying for land on time, which is
perfectly legitimate and everyone knows about it. It is known as mort-
gage. If installment contracts could allow a person to have equity the
way you do in a mortgage, it would be a far better instrument.

hairman AsHLEY. What is required in the registration statement ¢
I am a little unclear on that.
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Ms. HaLroraN. That is probably a better question to ask HUD, but
it is a lot of information which the examiner uses to see whether the
property report is true.

Chairman AsHLEY. I see. So, there is a real purpose to be served by
this registration statement, in your judgment ?

Ms. HaLLoraN. Yes. I think it is an open question, however, whether
all of the material now required in the registration statement is really
useful and necessary. They do fill drawers and drawers at HUD, and
I think in the proposed regulations HUD is making an effort to try to
cut down on some of the paperwork and perhaps that could go further.

Chairman Asurey. Congressman Minish’s bill contains a provision
permitting rescission at any time during 3 years, if certain conditions
aren’t met, such as if the contract was signed on the same day the con-
tract was offered and the developer provides financing, and so forth.
The industry, and again, this is presumably the honest participants in
the industry, have stated that this provision would simply dry up
financing.

I wondered if you agreed with that and whether you think the propo-
sal is valuable.

Ms. Havrroran. I imagine it would dry up financing in some cases
and not in other cases. Banks who do make Jloans to businesses to spend
money on something where they think there is a reasonable assurance
that the company would be able to make money back—in other words,
if the risk is reasonable. a bank will make a loan.

I would think that a legitimate, honest developer oneratine on a rea-
sonable scale ought to be able to obtain bank loans to finance basic serv-
ices and so forth to obtain the capital he needs, in effect, an installment
contract.

The subdivider is borrowing the money from the consumer to pay
for improvement and to build the subdivision. Why should the con-
sumer have to assume this risk? This doesn’t seem fair to me. particu-
larly when the consumer is not necessarily aware of the fact that he is
playing this role.

Chairman AsHLEY. Do you know how many cases have been prose-
cuted in this general area ? The complaint has come to us that there has
not been much in the way of Government prosecution, and that HUD
does not prepare its cases well.

Ms. HaLroraN. Perhaps also Ms. Hynes could comment on that, but
the Federal Trade Commission has brought, I believe, less than a dozen
cases, the SEC a couple.

Chairman Asurey. Well, if there are 3.000 complaints a year, which
I think was your testimony, and if my complaint mail is anv indication.
there are more than just a few. There are 3,000 that indicate there is
some legitimacy to the beef.

Ms. HaLroraN. I would think so. I would think, in fact. that based on
our research it is quite possible that a prosecution similar to the one
against Rio Rancho could be brought against quite a number of the
companies we studied. This hasn’t happened. Partly it is a question of
resources; partly it may also be a question of the way efforts are di-
rected and resources are directed.

Chairman Asuiey. That is very discouraging to me, frankly, because
T have to wonder how advantageous it is to consider sweeping changes
in the law when we haven’t bothered to prosecute on the basis of the
law that is on the books.
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I mean, how do we have any knowledge or judgment as to how the
industry and the bad players in the industry would have responded if
they were put on notice, properly put on notice, not just by one case self-
generated by a charming and delightful and obviously assiduous assist-
ant U.S. attorney, but by HUD referring cases with the insistence
that prompt prosecutions be brought.

I just wonder how the industry would have responded over the past
10 years had there been a vigorous enforcement effort and a real com-
mitment to stopping these practices.

Ms. HaLLorAN. I think that is a very legitimate comment ; however
I would say that both are needed. Enforcement is a very expensive one
by one process, and while there is an important deterrent power to it,
the companies know that the Government can afford to bring in only so
many cases a year. I think there also needs to be substantive protections
that have a much broader impact.

Chairman Asurey. Well, we will never know, but what we do know
is that the changes in the law that are being suggested are going to
apply to the innocent, to the responsible and to theionest participants
in the industry as well as the dishonest ones, and they are being in some
resdpect unfairly burdened not only by the conduct of others in their
industry who aren’t honest, but by the failure of the bureaucrats to
properly enforce the law. Had the law been enforced, the need for cor-
rective legislation would be less.

Ms. Hy~xrs. Well, I am not sure about that. I think that the lesson in
the Rio Rancho case was that one—let us take some of the very specific
highlights of the proposals here—the cooling-off period.

If an honest developer has a good product to sell, if somebody gets
2 weeks to think about it, presumably, he will still be as enthusiastic
and want to buy that property 2 weeks later.

Chairman AsHLEyY. I would say that’s fine from your standpoint and
mine, but if we were in the private sector running one of those com-
panies and trying to do it honestly, we would find that this created
uncertainties that carried over into their ability to finance their prod-
uct. I mean, we are introducing additional uncertainties.

Certainly it may well be in the public interest, but to say rather
blithely that the honest operator simply isn’t going to be impacted by
the changes that are proposed, strikes me as being—going maybe a step
bevond the realm of reality.

Ms. Hynes. I am not saying there is no impact. I am saying that on
balance the impact is not so terrible that it would warrant not passing
the legislation. I think that while there might be uncertainty for 14
days, if that is the period that we focus on, and take the shorter period
of time, that there is more to be gained by that 2 weeks of uncertainty
and in trying to extend the statute of limitations for fraud cases where
}it is really a fraudulent situation, and you are not talking about the
1onest

Chairman AsHLEY. But you can’t have it both ways, Ms. Hynes. If
we are not going to enforce. then we are asking the honest operator to
suffer the uncertainties and the changes in his operation which are not
changes for the better, for no reason whatever.

I mean, if we are not going to enforce, then there has been no pur-
pose in adding these burdens on the honest operator.

Ms. Hy~es. Well, I agree with vigorous enforcement. But T think
there are some loopholes that need to be plugged, that would not harm
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the honest operator and would benefit the consumer. I mean, there are
loopholes. We have certainly learned the lessons of where they are, not
all of them, but a good number of them.

Chairman AsHLEY. Well, I am at a bit of a quandary on that. I sus-
pect from your standpoint there is every reason to accept that as being
persuasive. But I think it is very difficult to be able to reach a sound
judgment on a piece of legislation that has not been enforced. And now
we come in and say, well, we can improve the law.

It just doesn’t make any sense to me in many respects.

Ms. Hynes. Well, I think—you know, you can look at the theory of
whether you look back and see whether the fraud has been committed
or whether you have preventive legislation—and I think in this area,
when you are talking about SEC and the Interstate Land Sales Act,
which was fashioned after the SEC statute, that you are very much
talking about preventive legislation, in terms of trying to deal with
the situation before the horse is out of the barn and not deal with the
situation looking back and saying, now, what can we do and should we
have effective enforcement.

Yes, we should. But I certainly think that we should also focus on
preventing these situations from happening again in a balanced way,
and in a way that is not going to be overly burdensome to a legitimate
operator. And I think that some of these proposals would not be really
opposed by the legitimate operators. I don’t think it would have a great
deal of effect on some legitimate operators.

I would be encouraged—I mean, I woulq be interested to hear from
some of the developers who don’t rely on the tactics that the less repu-
table ones relied on. I think the impact of these proposals would not be
very substantial on them.

Chairman Asucey. Well, I will tell you what I will do. I will send
you their testimony, and it will be soon, because we intend to hear from
them within the next day or so.

Ms. Arran. Could I add one thing to what Ms. Hynes saidf In the
case of the subdivisions that we studied, where a company was prose-
cuted, be it by the Federal Trade Commission or the SEC or the dis-
trict attorney of Pueblo County, in most cases, except for the criminal
case, the remedy that resulted from the prosecutions, the remedies were
very much what is proposed by the Minish bill: Money was put in es-
crow, the company had to provide the funds for the services that it had
promised and not put in, advertising had to be changed to conform to
the reality.

So, in fact, the result of those cases was just to create for a specific
subdivision what the Minish bill would create for the whole industry,
which would be good.

Chairman AsuLey. Well, that is a pretty good point. You’re stipulat-
ing in advance that there probably won’t he much enforcement, so you
just write the conditions into the law that take that into account. But
vou do the same thing when you are talking about the bureaucracy and
the fact that they could not be trusted to review advertising. Because
obviously you are saying that gives the sales pitch fellow an opportu-
nity to say: Well. we have submitted to HUD the advertising. And
vou are saying is: Yeah. And you know where that advertising is? It is
what you are saying is: Yeah. And you know where that advertising
Ls? Ilt( is in a file drawer some place, and somebody is out for a coffee

reak.
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Well, {ou have been very helpful in your testimony, and I mean that.
And I always play devil’s advocate for at least 2 or 3 minutes.

The subcommittee will stand in recess until 10 o’clock tomorrow
morning.

[Whereupon, at 3:15, the hearing was adjourned, to reconvene at 10
a.m. on Wednesday, August 2, 1978.g]



Digitized by GOOS[G



THE INTERSTATE LAND SALES FULL DISCLOSURE ACT
AMENDMENTS

WEDNESDAY, AUGUST 2, 1978

House oF REPRESENTATIVES,
CoMMITTEE ON BANKING, FINANCE AND URBAN AFFAIRS,
SuBcoMMITTEE ON HoUsINg AND CoMMUNITY DEVELOPMENT,
Washington, D.C.

The subcommittee met at 10:10 a.m. in room 2212 of the Rayburn
House Office Building, Hon. Thomas L. Ashley (chairman of the sub-
committee) presiding.

Kl;lresent: Representatives Ashley, Gonzalez, AuCoin, Brown, and
elly.

Chairman AsHLEY. The subcommittee will come to order.

The hearings on the Interstate Land Sales Full Disclosure Act
will continue this morning. During this session we will hear from
the Honorable Toney Anaya, attorney general of New Mexico; and
Mr. James Barnes, deputy attorney general of the State of Nevada,
representing Attorney General Ro{xart List. And we will also hear,
following tﬁat, from gIr. Herman Smith, vice president of the National
Association of Home Builders; David D. Roberts, vice chairman of
the legislative committee, National Association of Realtors, accom-
panied by our old friend, Al Abrahams, vice president for Govern-
ment affairs; and Mr. J. B. Belin, Jr., president of the American Land
Development Association.

I have a slight problem this morning, gentlemen, in that a number
of members will be somewhat delayed in getting here. But they will,
as their other committee responsibilities permit them, join us.

I have a funeral at 11, so I am not going to be able to be with you
all morning. I will say to all of the witnesses that I read your state-
ments last night, each and every one in their entirety. While I may
not be here to put questions to you and discuss some of the points raised
in your testimon?r, ﬁ'ou can be sure that I will direct questions to you in
writing and will, hopefully, receive responses in a timely fashion so
that theK may be a part of the record.

I think we will proceed, then, with the testimony of the distinguished
attorney general of New Mexico, the Honorable Toney Anaya.

STATEMENT OF HON. TONEY ANAYA, ATTORNEY GENERAL OF THE
STATE OF NEW MEXICO, ACCOMPANIED BY HON. JOE CANEPA,
ASSISTANT ATTORNEY GENERAL

Mr. ANava. Mr. Chairman, thank you very much.
I am Toney Anaya, the attorney general of the State of New Mexico,
appearing here in my official capacity.
(121)
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For the record, I would also like to introduce one of my staff mem-
bers, Assistant Attorney General Joe Canepa, who works in the area
of land fraud.

Mr. Chairman, I would like to submit my entire statement for the
record, as well as a resolution that was adopted by the National
Association of Attorneys General in June of this year, endorsing some
of the legislation.

Chairman AsHLEY. That will be done.

Mr. ANxaya. Thank you very much, Mr. Chairman.

Mr. Chairman, I just will hi{h]ight my statement.

Land fraud is a national problem, with its victims increasing by the
day. The victims of fraudulent land schemes are scattered throughout
the country, even though much of the land itself is in New Mexico. We
have estimated in New Mexico, Mr. Chairman, that we have over a
million and a half subdivided acres, and in the past 15 years we have
estimated that approximately $1 billion in subdivided land sales have
been made in our gtate.

Mr. Chairman, of the acreage in New Mexico, we estimate that
roughly about a half a million subdivided lots in New Mexico are
presently registered with the Office of Interstate Land Sales Registra-
tion and, Mr. Chairman, no one can really estimate how many unregis-
tered subdivided lots there are in our State. Just taking the registered
lots alone, we estimate that if they were all fully develolftgl and a
family of four moved into a subdivided lot, that our population in
New Mexico would almost triple overnight. This is a preposterous
proposition in itself, but, nonetheless, new subdivisions are being
carved out almost daily.

I think if investors really recognized the extent of the land that is
already subdivided there, I do not think that very many investors
would be too anxious to buy land in New Mexico. Most of this land,
Mr. Chairman, is in remote areas; it is very dry with sparse vegetation,
not even fit for cattle-grazing in most cases.

Chairman AsHLEY. Let me interrupt you, Mr. Anaya, and ask you
why your State legislature tolerates a situation of that kind ?

Mr. ANava. Mr. Chairman, unfortunately—and this is an indict-
ment on my State legislature——

Chairman AsHLEY. Well, we will not let the word get back to the
them. [Laughter.]

Mr. ANava. I am sure that it will, and it has. But it is no secret. I
have made this statement back home. Our State legislature has, in the
past, been very heavily lobbied by the real estate industry. The real
estate industry is a very large and powerful lobby in the State, and
because of that lobbying, the State legislature has not come to grips
with the problem. In fact, a law which was passed 3 years ago gives us
some protection, but it was adopted only after a great deal of com-
promising and a great deal of backroom negotiation. But even the act
that,l lvre presently have is a very weak, one, with hardly any sanctions
at all.

Frankly, one of the reasons that I am here today is to plead with
this subcommittee and plead with the Congress to give us some Federal
legislation.

Chairman AsHLEY. A legislative body that is not subject to pres-
sure of any kind. I can see your point. [Laughter.]
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Mr. ANava. Mr. Chairman, I would hope that some of the pres-
sures could be diminished here and watered down a little bit. .

Chairman Asuiey. I will tell you this: There is only one on this
panel before you that is subject to any pressure at all. [ Laughter.]

Mr. ANava. Hopefully, Mr. Chairman, as the pressures get away
a little bit from the local front, we can perhaps dissipate some of its
effects. .

Mr. Chairman, there is one subdivision in New Mexico which is
probably the largest subdivision in the Nation, and yet, after only
15 years of land sales, it now has less than 2,000 residents and is onl
1 percent developed, with 99 percent of the land having no resale
market whatsoever, and much of it being described as a negative
investment.

This kind of development has led to literally thousands and thou-
‘sands of complaints to my office. Most of the complainants are elderly
individuals living in the East who purchase land as an investment
or for retirement and then, after some 8 or 10 years of making regular
monthly payments, the{ find out that really the land is not suitable
for development, that the land is not really the dream that they had
hoped for.

hairman AsHLEY. Is this subdividing going on today ¢

Mr. ANava. Mr. Chairman, it is going on daily. We have been
able to bring a number of actions through my office which have slowed
down the progression of illegal subdivisions, but it is still going on.
There is a great deal of subdivided land that was subdivided years
ago that is still beinfl marketed here.

In fact, just in the past couple of weeks, we brought an almost
300-count indictment against one subdivider from Baltimore, Md.,
who was selling land in New Mexico to individuals in the Washing-
ton, D.C., area and enticing them to buy the land by claiming that
it had oil and gas deposits on it, and by using all kinds of schemes.

Some of the land, Mr. Chairman, will not be in actual development
until about the year 8000, and yet people are being sold land with
the thought that they might be able to retire on it. Unless they plan
on being over 1,000 years old, Mr. Chairman, it is obvious that they
would have no hopes of ever being able to realize their dream.

The types of schemes and techniques that are used in land fraud
are unlimited. It occurs not only in the sale of the raw land, but in
the enticing of investors into the land companies and in the financing
and the sales operations.

Most of the misrepresentations that my office has proceeded against
have involved misrepresentations concerning, among other things,
clear titles, location of lots, availability of potable water, existence
or promised development of utilities that never occurred, oil and gas
discoveries, investment potential, hidden costs, hidden building limi-
tations, and almost any kind of a gimmick or a method of trickery
to ‘%'y to sell the land.

‘e have even had examples where salesmen would take the pros-
pective purchasers out to a lot where there would be a hole in the
ground with a bucket of water at the bottom of the hole, and they
would drop stones down into the bucket of water, trying to show
that the water table was just a few feet below the land. Free trips,
that individuals found out were not free unless they purchased land;

33-716 0O -78-9
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and many, many other devices, Mr. Chairman, that were being used
to entice unknowing consumers into purchasing this land. .

Our present New Mexico statutes, as I mentioned to you earlier, are
totally inadequate in dealing with these kinds of developments, and,
in fact, there is some pressure from business communities locally. My
office received considerable pressure a year and a half ago when we
filed a major action against the biggest subdivider in the State and
one of the biggest—if not the biggest—in the Nation.

I received considerable pressure from the business community that,
in effect, translated itself to a simple statement: “These subdivision
lots are being sold to people out of State, so why should you be con-
cerned ? It is really consumers in other States back east, primarily,
that are being taken. It is good for the economy of New Mexico. So,
why should you, Mr. Attorney General, be concerned about trying to
put a stop to this kind of activity ¢”

Chairman Asucrey. I think what I will do is to recess at this time.
We have a vote on the floor. It is going to take us just a very few
minutes to accomplish this, and then we will be back and you can
pick up at this point.

This is an important area of your testimony, and I would just as
soon forbear it at this juncture. And we will resume just as quickly
as we get back.

[Brief recess.]

Mr. GonzaLez [presiding]. The subcommittee will please come to
order.

At the time that the subcommittee recessed for the vote, I believe
Attorney General Anaya was testifying.

I also understand that you have a time factor or deadline. And,
if you wish, you could proceed as you see accordingly and would suit
your purposes best; and that is, you can summarize your statement,
or you can proceed as you are, whatever suits your purposes, in view
of the fact that I understand you have a time problem.

Mr. ANaya. Thank you, Mr. Chairman.

Mr. Chairman, I had pretty well gone through most of the prob-
lems that land fraud creates in the State of New Mexico, and, as
I indicated, it is really not a problem for New Mexico or New Mexi-
cans as much as it is a problem, really, for the constituencies of the
members of this subcommittee, because most of the land that is being
sold is being sold in the Midwest and in the East.

Mr. Chairman, in the last few pages of my prepared testimony,
I have made a number of recommendations that I feel should be taken
by the Congress to try to give us some tools at the local level to deal
with the land fraud problems in our respective States.

I would call the committee’s attention to those recommendations
and would basically point out that most of the provisions are con-
tained in either one or both of the House bills that are before this
committee.

I heartily endorse those provisions and particularly. would point
to one provision that is contained in one of the House bills and not in
the other, and that is the question of giving the State attorneys gen-
eral the ability to sue, acting as parens patriae on behalf of citizens
within respective States. This is not a novel approach, Mr. Chairman.
The Congress gave the State attorneys general this same power under
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the antitrust statutes. We are currently implementing that and using
that authority at the State level very successfully, and I feel that this
is the kind of tool that could be added very easily and very effectively
to try to bring the question of land fraud under control in our respec-
tive States.

Mr. Chairman, one final point with respect to the specific bills that
are before this committee. The Senate bill, S. 3084, section 715 of that
bill, I understand, is the section that tries to attack the problem of
land fraud. As we have reviewed that particular proposal, Mr. Chair-
man, we find that it is totally inadequate. In fact, it looks very much
like a subdivider’s bill, and it would further weaken the already
limited enforcement powers that the Federal agencies have. Certainly
ift W(()iuld not contribute anything at all to solving the question of land

raud.

Mr. Chairman, the areas that my office has been concentrating on
lately, and one that the committee should be aware of, is the extent to
which organized crime elements have found their way into land fraud.
It is a very lucrative proposition, and it certainly is an area with which
we will continue to have problems with organized crime elements if
we do not get the necessary tools to combat them.

I would urge this committee and this Congress to enact the House
bills that are presently before it, and to give us the parens patriae
ability and the tools that we need to try to protect consumers, not only
in our respective States, but consumers throughout the Nation.

In conclusion, Mr. Chairman, as I mentioned earlier, many in my
own State would question why I should be concerned about protecting
consumers in other States, because the land that is beng sold is being
sold to your constituency. But I feel as long as there is any illegal ac-
tivity within our State, Mr. Chairman, that we should be greatly con-
cerned about it and try to put a stop to it.

Mr. Chairman, I have tried to just briefly highlight the contents
of my prepared testimony. I would be happy to try to respond to any
questions.

[Mr. Anaya’s prepared statement and a resolution adopted at the
1978 annual meeting of the National Association of Attorneys General,
St. Paul, Minn., June 18-21, 1978, follow:]
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Thank you for the opportunity to testify concerning the

proposed amendments to the Interstate Land Sales Full Disclosure
Act. I commend your efforts, reflected by H.R. 12574 and

11265, to protect purchasers of subdivided land in the

interstate market and to combat fraudulent land sales practices.

EXTENT OF PROBLEM

Land fraud is a national problem, and unfortunately, its victims
are increasing by the day. Although the land sold is usually

located in the "retirement'" and 'recreational' states of the sun



127

belt, such as New Mexico, the victims of fraudulent land schemes
are scattered throughout the country. In at least eight states,
land fraud is the number one consumer protection problem and it is

high on the list in many other states.

A large part of the nation's subdivided land is located in New
Mexico. We have over 1.5 million subdivided acres. Over a billion
dollars in subdivided land sales have been made in my state alone
within the last fifteen years. Almost a half million subdivided
lots in New Mexico are now registered with the Office of Interstate
Land Sales Registration. No one knows how many additional un-
registered subdivided lots there are. If a family of four were to
move on to each of the registered subdivided lots alone, New Mexico's
present population would almost triple. The impact om New Mexico
could be disastrous. The arid, desert character of most of the land
subdivided for sale and the limited water resources available
clearly preclude the development of even a small portion of these
lots for full use and enjoyment by purchasers. Nevertheless, new

subdivisions are being carved out daily.

Much of this subdivided land is in remote areas of New Mexico

and consists of dry land with sparse vegetation that is, in some
cases, not even fit for cattle grazing. One major subdivision

in such an area includes over four hundred square miles with
172,000 subdivided lots. The subdivision itself is larger than
Manhattan and may be the largest subdivision in the nation. After
15 years of land sales to predominately eastern and midwestern
purchasers, the subdivision now has only 1,790 residents and

is only 17 developed. The purchasers of the remaining

997% own land for which there is no resale market. It has been
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described as a ''negative investment," given the overall cost of

taxes and developer imposed assessments.

This type of subdivision has generated thousands of complaints of
fraudulent conduct to my consumer protection division. The
saddest commentary is thgt the majority of those complaints are
from elderly persons living in the east who have purchased the
land primarily as an investment or for retirement. After ten
years of monthly real estate contract payments, many have come to
the cruel realization that the land they have purchased has no

value and can never be used for their retirement.

New Mexico now has thousands of miles of bulldozed roads crisscrossing
the desert in meatly gridded formations leading nowhere, which

are abandcned and unused except as landing strips for drug smuggling
pilots. The thousands of undeveloped lots which front such roads
are typically owned by out-of-state purchasers who have never

seen the land but who were shown master building plans for wonder-
ful new cities and golf courses, and colorful charts and graphs
showing ever increasing land values, all of which have never come

to pass. In one major New Mexico subdivision, it was projected

that actual development would not reach most of the subdivided

lots until after the year 3000. Such a "long-term" investment
potential is of little consolation to a purchaser sixty-five

years old who was promised a buildable home site for retirement
within five years. Frankly, it is of little consolation to

anyone who plans to live to be less than one thousand years old.
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Land fraud has many faces. The types of schemes and techniques
used to sell land are unlimited. The fraud occurs not only in
the sale of the raw land, but also in the attracting of investors
in the land company itself and in the financing of the sales
operations. Misrepresentation of the land purchased, is, however,
the common denominator. My office has filed lawsuits involving a
wide variety of misrepresentations concerning, among other things:
clear title, location of lots, availability of potable water,
existence or promised development of utilities, oil and gas
discoveries, investment potential, hidden costs necessary for
utilization or access, hidden building limitations - the list is
endless. So also is the list of gimmicks and methods of

trickery used to sell subdivided land. These include everything
from dropping stones down a dry well shaft with a bucket of

water at the bottom, to bait and switch tactics, and free trips to
visit the land which suddenly become ''free'" only if you decide

to purchase the land you are to see.

WEAK LAWS
Tougher state and federal land laws are needed if the problem of
land fraud is not to become worse. A recent national study which
examined New Mexico land subdivision laws described them as
"procedural, giving only the appearance of regulation." The
Inform study entitled "Promised Lands" characterized the sub-
division activity in New Mexico as ''development out of control."

I cannot agree more.

Present state and federal laws offer only minimal protection for
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purchasers who are victimized by land fraud. They do not give

law enforcement agencies sufficient statutory tools to seek

redress for the land fraud victims. Criminal actions taken by

my office and other law enforcement agencies may have succeeded

in punishing the wrongdoers but in most cases the punishment did
not fit the crime--the only results have been short jail terms,
suspended sentences, or corporate fines which are written off as
minimal costs of doing business. Such results have little effect
on the problems caused by the illegal subdivision and do absolutely

nothing to compensate the victims of land fraud--the consumer/purchaser

I see little hope for tougher state laws in New Mexico. The
presently existing weak provisions were enacted only after years
of struggles, compromises, and concessions to subdividers by the
state legislature. The same forces that defeated stronger pro-
visions are still very much alive and well in our state, and,
unfortunately, the national scope of the problem does not lend

itself to solution on the state level.

PENDING FEDERAL AMENDMENTS

Thus, meaningful relief must come through federal action. 1

am encouraged by the proposed amendments in both House Bills
H.R. 12574 and H.R. 11265. They both address the central
question of granting more meaningful remedies to the victims of
land fraud. The two crucial points in those bills are: (1)
effective remedies for lot purchasers, and (2) authorization
for state attorneys general to act on behalf of such purchasers

under the federal law.
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The most significant problem in the existing law is the lack of
effective remedies. The Office of Interstate Land Sales Registration
has limited enforcement powers and the present Act provides

almost no meaningful consumer remedies. Many of the lot purchasers
involved in the situations which I described earlier are without
effective redress under the present Act against the developer

from whom they bought their land. Their only remedy under the

Act is a suit, which can only be filed on a limited basis for

limited monetary damages. There are several steps which should

be taken to correct this.

First, the current Act requires that facts which are material to
the consumer's decision whether to purchase must be disclosed in
the Statement of Record and Property Report filed with the Office
of Interstate Land Sales Registration. The Act is violated if
material misrepresentations of fact are made in the Statement of
Record or the Property Report. Unfortunately, developers commonly
disclose one thing in the Property Report and Statement of Record,
and something completely different in their advertisements aﬁd
oral representations to purchasers, which are not now covered by
the Act. The developer should be required to include in his
Statement of Record copies of all printed materials used in
advertising, transcripts of all television and radio advertisements,
and accurate summaries of all verbal representations made by a
developer to promote the purchase or lease of his lot. The
developer would, therefore, be held responsible, and be subject

to the Act's penalties, for misrepresentations not only in the
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Property Report, but also in all advertisements and oral representations
to purchasers. This would effectively end the abuse of inconsistent

disclosures and statements by developers and their agents.

Second, purchasers must be able to sue developers for specific
performance on promises which he or his agents have made. Purchasers
are now limited to seeking monetary damages which are often

inadequate.

Third, developers must be required to establish an escrow fund to
insure completion of water, sewage, and electrical facilities.

The majority of the consumer complaints received by my office
relating to land sales arise from the failure of developers to
provide promised utility services. The current federal law and

the New Mexico subdivision laws require neither escrowing nor the
posting of any type of performance bond by developers who promise

to provide utilities in their subdivisions. There is no requirement
that water, waste disposal, or other basic services be guaranteed
and no recourse is provided for consumers who are promised but do
not receive these amenities. The imposition of an escrow requirement
on developers who do promise such amenities would be a very
important step forward in regulation of subdivision activity and

prevention of land fraud in New Mexico and other states.

Fourth, purchasers should be able to revoke their contracts if
the developer fails to keep specific promises to provide such
essential services. Purchasers have no such recourse under

either New Mexico or federal land laws now, and revocation is
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often the only meaningful remedy in such circumstances.

Fifth, a purchaser who sues on his own behalf is not authorized
under the present Act to recover his reasonable costs incurred

in connection with such a suit for attorney's fees, appraisal
costs, and travel expenses to and from the lot. These costs
should be recoverable in a successful action. They can be
substantial in bringing and maintaining any action with respect

to land, especially when the purchaser does not reside near the
land. Such a provision would obviously provide an incentive to
subdividers to abide by the law and not make material misrepresen-

tations.

Finally, state attorneys general need additional tools to help
enforce federal law. All of the above measures would afford
better protection to lot purchasers. The fact remains, however,
that the individual purchaser usually experiences great difficulty
in bringing a private lawsuit against a land developer. My
office has handled several major cases against large subdividers
and they are exceedingly complicated and time-consuming. It is
very unlikely that individual lot purchasers, especially those
who live far from the land involved, could afford to maintain
such private actions. Attorney's fees and travel expenses alone
would almost certainly be prohibitive. Even if these items could
be recovered, it is unlikely that an attorney would handle such a
case on a contingent fee basis. For this reason, state attorneys

general should be authorized to act parens patriae for such
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purchasers under the Act. The granting of such parens patriae
power is not a novel approach. State attorneys general are now
authorized by section 301 of the Clayton Act to proceed under the
federal anti-trust laws on behalf of citizens of their states and

have done so successfully since 1976.

An attorney general, acting parens patriae, should be empowered

to sue for injunctive relief and monetary damages on behalf of

all affected citizens of his state. Such an action would not

only make it easier for purchasers to obtain redress, but it

would be the most efficient way of handling litigation with large
numbers of purchasers. It would also provide for more extensive
enforcement of the Act throughout the United States and thereby
encourage compliance by subdividers. And, it would greatly

assist attorneys general in those states with weak or non-existent
land subdivision laws as it would give them additional statutory

authority for protecting their citizens from land fraud.

I urge you, therefore, to grant parens patriae jurisdiction to
state attorneys general so that we can act effectively on behalf
of purchasers who become victims of land fraud and assist in the
enforcement of this important federal land law.

CONCLUSION

I support your efforts to amend the "Interstate Land Sales Full
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Disclosure Act" in the two House bills before you. The measures
which I have discussed are contained in one or both of these
bills and would go far to alleviate many of land fraud problems
that now exist. I would urge you to select the best of both
House bills, add whatever additional strengthening provisions you
must, and report cut a new, combined proposal. The other bill
you are considering, Senate Bill S 3084, contains none of these
provisions. I cannot support it for that reason. It is a land
developer's bill that would serve only to further weaken the
already limited enforcement powers of the Office of Interstate
Land Sales Registration by exempting certain interstate land

sales now governed by the Act.

In closing, Mr. Chairman, I have been requested by the National
Association of Attorneys General to request that you include in
the hearing record on these bills a copy of a resolution adopted
by the Association in June 1978 on this subject. I submit this
resolution to you and respectfully ask that it be included in the

record.

I thank you for the opportunity to testify and I will be glad to

answer any questions which you have.
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RESOLUTION

AS ADOPTED BY THE
NATIONAL ASSOCIATION OF ATTORNEYS GENERAL
1978 ANNUAL MEETING
JUNE 18-21, 1978
ST. PAUL RADISSON HOTEL
ST. PAUL, MINNESOTA

INTERSTATE LAND SALES FULL DISCLOSURE ACT,
H.R. 10999 /2579

WHEREAS, fraudulent practices in the interstate land sales
industry have become a problem of serious concern to consumers; and

WHEREAS, existing federal law has not adequately protected
consumers who purchase land from interstate developments; and

WHEREAS, state Attorneys General have played a key role
in law enforcement in land fraud matters.

THEREFORE, BE IT RESOLVED, by the National Association of
Attorneys General that:

1. We endorse in principle the concept of strengthening
federal law which would curb fraudulent and abusive
practices in the interstate land sales industry
as in H.R. %gzg; and in similar legislation; and

2. We endorse the inclusion of a parens patriae section
in such legislation to authorize state Attorneys General
to bring civil actions against developers on behalf of
citizens of the state who have purchased land; and

3. The Washington Counsel is authorized to communicate
the views of the National Association of Attorneys
General to the appropriate committees of the Congress.
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Mr. Gonzarez. As I understand it, Mr. Barnes has not testified, as
yet.

Mr. Barnes. That is correct, Mr. Chairman.

Mr. GonNzaLez. So that if you do have this time factor, perhaps it
would be best to go on ahead and ask questions of Mr. Anaya.

I have two questions, really.

One, I also sit on the other subcommittee that had hearings on this
same—as a matter of fact, the bill we have here is the vehicle that
came out of that subcommittee, and we also had other attorneys gen-
eral from other States. And if I recollect well, there was some re-
luctance on the Kart of the State officials to admit that there is some
limitation and that therefore it is incumbent upon the Federal Gov-
ernment to provide laws and rules and regulations.

I couldn’t ever quite get the pattern, though, as to why there was
that much inability on the part of the State-level officials. Given this
situation two suggestions that have come out including the approach
you endorsed which is contained in the Minish bill with respect to the
jurisdictional ability of the State attorneys general to sue.

As I understand it, a provision in the Minish bill we are consider-
ing does not provide for aggregate damages or any particular method
to assess the type of damages all;(aiged, and, therefore, it would seem
that it would be left up to assess damages individually, case by case.

Now, how helpful will that be? Is that really helpful, or is it
necessary ?

Mr. ANaya. Mr. Chairman, let me just briefly comment on a couple
of the other points that the chairman has raised in terms of the reluc-
tance by States to move into this area.

As T alluded to earlier in my testimony, since New Mexico is prob-
ably the State with the single most subdivided land in the entire Na-
tion, land that is being sold out of State, there is a great lobbying
force in the real estate industry that has exercised its muscle in the
State legislature and, unfortunately, I think, because of what the sales
have meant to the economy of New Mexico, that has also drawn some
constituency or some following in our State legislature. And com-
1bineid, this has meant we have had very weak legislation at the State

evel.

There is also a second problem, even to the extent that our present
State statutes give local counties some supervision, some authority
over subdivisions, there is a t deal of lack of expertise at the local
level in terms of dealing with subdividers. And, in fact, many sub-
dividers even refuse to check in with the appropriate county officials.

So, we do have to look at some other authority to try to get to par-
ticularly the subdividers who are dealing in interstate sales.

Mr. Chairman, in terms of the ability of State attorneys general to
come in and sue, there is another reason why this would be important,
particularly in a State like New Mexico. We have not been able to,
even though there exists some Federal ability now for the feds to come
in and sue some of the subdividers, we have not been able to document
one single case where the local U.S. attorney’s office has ever prose-
cuted anyone or sought to enforce any of the provisions of the act.
This again, I think, highlights the need to try to not only find addi-
tional authority but place additional authority in the hands of the
State attorneys general.
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I feel that the authority that is being granted by the provisions in
the Minish bill parallel the provisions that we presently have under
antitrust statutes, and I feel that it would certainly be adequate to
initiate actions on behalf of individuals within our respective States.

I am not sure that I completely understand the concern from the
question of the chairman, but I feel that the provisions are satisfac-
tory to permit me, as a State attorney general, to bring actions on
behalf of consumers in my State.

Mr. GonzaLez. How much of a track record do we have of experi-
ence under this doctrine in the case of antitrust? Is that not a recent
Federal enactment ?

Mr. Axaya. Mr. Chairman, the legislation was enacted in 1976. It
was funded last year, last October. My office, for example, got one
of the first grants to initiate an antitrust unit. We have now been in
operation for some 8 or 9 months.

One of the decisions, the so-called I7linois Brick decision, that
made it to the supreme court has now perhaps left some of the powers
under that particular provision in shambles, and there is legislation
presently pending in the Senate, hopefully, to be able to correct that.

But the general concept will be, I feel, extremely valuable in per-
mitting the State attorneys general to use Federal statutes in Federal
courts on behalf of State consumers.

And also, an equally important provision is forcing, in effect, the
Federal agencies to cooperate with the local law enforcement agen-
cies. I feel this will be extremely valuable, not only in these areas.
but other areas, to permit a State attorney general to enforce Federal
laws in a Federal court on behalf of his constituency.

Mr. GonzavLez. Thank you very much.

T just was wondering, the ongoing arguments I heard when I last
visited New Mexico was that Texas had brought up at least the south-
eastern one-third of New Mexico.

Mr. ANaya. Mr. Chairman, one thing I can say about your con-
stituency : Thev were a lot brighter than some of the others who have
bought—thev have bought up all of the land with the oil and gas..
Other constituents are hoping to do the same thing, but have not been
so successful.

Mr. GoxzavLez. Thank you very much.

‘Mr. Kelly?

Mr. KeLLy. I thank vou, Mr. Chairman.

Gentlemen, let me ask you this.

Aren’t vou really in your testimony saying that the need for the Fed-
eral law is to protect the mail order land purchase. the purchase by
people from out of State. and that you are not really suggesting that
the Federal Government attempt to police what are legitimately intra-
state sales?

Mr. Axaya. Mr. Kelly, that is basically correct, although the sales
techniques are not strictly limited to a mail order type oneration, but
my concern is primarily addressed to interstate sales, legitimate inter-
state sales.

In New Mexico we refer to them as the ma-and-pa subdivisions. T
think the ma-and-pa subdivisions. the intrastate subdivisions, if they
are truly intrastate sales, then I believe those, the State of New Mexico
and local authorities should be prepared to try to police.
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Mr. KeLLy. Well, let me ask you this. Don’t you think that a legiti-
mate criteria for determining whether or not it is an intrastate as op-
d to interstate sales is if they advertise only in local newspapers
and if they do not solicit by mail or telephone on an interstate basis,
so that when advertising in local papers can be used as a criteria for
establishing it as an interstate sale, that is not the kind of recommenda-
tion you have,isit? .

Mr. ANava. Mr. Chairman, the whole impact, I suppose, would be
on the solicitation—how do the subdividers go about soliciting, and
where do they solicit. It is probably a little bit difficult to limit adver-
tising strictly to the four boundaries of the State of New Mexico be-
cause even our local newspapers, for example, are sold in Texas, Colo-
rado, Arizona, and Nevada and maybe in other States, so that if you
get an advertisement in one of our local newspapers, that newspaper 1s
sold in Texas. Conceivably, a court would uphold that as being involved
in interstate commerce, unless it was more clearly defined.

Mr. KeLLy. But that is not really a legitimate concern, because I don’t
want to slight the A]buquer?ue press, but they don’t get a pretty wide
national circulation, do they

Mr. ANava. Mr. Chairman, I am glad you made the statement and
not me. [ Laughter.]

I don’t think we would find the Albuquerque newspapers would have
the kind of circulation that the New York Times does.

Mr. KerLvy. And for instance, if the Albuquerque papers would sud-
denly start and do something funny just to accommodate some sort of
a land promotion deal on an interstate basis, that would not be the
normal publication of the local newspaper.

Mr. ANava. I believe that any restrictions or limitations of this type
I could certainly, personally, as attorney general, live with in terms of
trying to distinguish between intrastate and interstate. I believe it
would be important to give someone in an administrative capacity,
HUD, for example, the ability to try to distinguish what is intrastate
and interstate.

I found that with each limitation that Congress or the State legis-
lature places, there is always some subdivider that is going to try to
find some way to get out from under.

Mr. KeLLy. All right, let me ask you this.

A personal inspection, requiring personal inspection goes a lon
way toward alleviating the really serious fraud situation, doesn’t it ?

Mr. ANava. Yes; it does.

Mr. KeLvy. All right. Let me ask you something else.

Is there not a legitimate market for unimproved land? I mean,
aren’t there some people that want unimproved land because they
can’t afford improved land; they don’t want the paved roads and
sewers running out to the property because they can buy 5 acres of
land, if it is unimproved, and they may not be able to buy 1 lot if it is.

Mr. Axaya. I am sure that there is a legitimate market for unim-
proved lots.

Mr. KeLry. T want you to know I am really enjoying this elevation
and status that vou have bestowed on me.

Mr. Axaxa. I fully recognize the position of the Congressman, and
I was addressing my remarks through the chairman.

33-716 O - 78 - 10
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There is a legitimate market for unimproved land. I think the key
would be, the purchaser of that unimproved land know exactly what
he or she was purchasing. .

The general impression that I was brought up with and have only
changed in the last 2 or 3 years was that any piece of real estate was
a good investment, any piece anywhere, and that is not true. In New
Mexico. much of the land, as I referred to earlier in my statement, is
a negative investment. Some of the land that was worth $12 an acre
10 years ago is still worth $12 an acre today, even in spite of inflation.

So I think the key is, does the purchaser in Florida or New York
City or Texas or wherever, does that purchaser know the full va.luc
of that land and what its potential value is, or is that person being
sold a piece of real estate, unimproved real estate with the misrepre-
sentations that somehow he or she is going to have a substantial
investment.

Mr. KeLLy. But if someone knew he was buying a lot on a dirt road,
I am betting that for political considerations you are not going to
announce that everybody that lives on a dirt road is a dummy.

Mr. ANaya. Mr. Chairman, that would destroy me politically because
I live on a dirt road. [ Laughter.]

Mr. KeLLy. I just thought there might be some people in New
Mexico on dirt roads.

But you mentioned earlier about the lobbyists and the special inter-
est pressures and so forth, but would you believe that there is another
group of lobbyists and special interests that are real hot to go on
sewers and all kinds of engineering and reports and studies and all
of thi; other stuff that costs money and runs up the price of real
estate

Mr. A~xava. Congressman, there is no question but that the con-
sumer protection movement can be carried to such an extreme that
the consumer is the one who ultimately winds up suffering, and I
think we have to strike some kind of a balance between both extremes,
and I think that that is basically what I would be asking this
committee to do.

Mr. KeLLy. Well, you don’t think this committee should mandate
that everybody has got to be living on a municipal sewer system, for
instance ¢

Mr. A~xava. No, I don’t. Mr. Chairman.

Mr. KervLy. I mean, being from New Mexico, I thought you might
be able to appreciate the limitations that kind of a system would have.

Mr. ANava. Again, I think the key would be in terms of the repre-
sentations that are being made in the sale of whatever land.

Mr. KerLy. As long as the people knew what they were buying, that
is really the criteria we are trying to get at so that people aren’t
hornswaggled into believing they are going to be hooked up to a sewer
when there isn’t one for 75 miles.

Mr. ANava. The big concern, Mr. Chairman, would be one of full
disclosure and remedies in the event that those disclosures were not
complied with.

Mr. KerLy. Thank you, Mr. Chairman.

Mr. GoxzaLEz. Mr. Brown.

Mr. Brow~. Thank you, Mr. Chairman.
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Do the land sale abuses that you are familiar with involve residents
of your neighboring States or primarily neighboring States or do they
involve residents of States like New York, New Jersey, and so forth,
which are some distance from New Mexico.

Mr. Anava. Congressman, most of the land subdivisions that we
have proceeded against have been involving residents from the east
coast and the Midwest ; very few involve purchases by New Mexicans.

Arizonans can purchase their own worthless land, if they so wish.
[Laughter.]

And they are very much aware of that.

Most of the sales are being made to Midwest and Eastern States.

Mr. Browx. You, of course, support this legislation. It almost sounds
as though you are more concerned about residents of other States
than you are about residents of the same State but in a more remote
place from the development, because, obviously, this act is not going
to protect a New Mexican resident from a bad sale in a remote part
of New Mexico.

Mr. ANava. Mr. Chairman, I am concerned, as attorney general—
I am concerned with any illegal activities that occur within the four
boundaries of the State of New Mexico.

I have likened it in local testimony to when I was being pressured,
as I testified earlier, to not bring a lawsuit against a major subdivider
who had been making sales out of State, and I was being pressured not
to bring the lawsuit because it was going to hurt the local tax base
and the local economy, and just think of all these millions of dollars
that we are bringing in fraudulently from out of State.

I likened it at that time to another problem that T have been in
Washington testifying on, the subject of naccotics smuggling from
Mexico. If we want to use the two examples, your argument to the
community that was suggesting I not proceed against illegal sub-
dividers, their argument would be likened to my not proceeding against
narcotics smugglers who are bringing in narcotics from Mexico into
New Mexico and dispensing it throughout the Nation. It really wasn’t
New Mexicans that it was being sold to; it was people in other States.

I think T have to be concerned about any illegal activity in the State
of New Mexico that affects anybody.

Mr. Brown. But this illegal activity that you are referring to,
would not be illegal unless it involved a nonresident of the State of
New Mexico. But, you said that your laws in New Mexico, insofar as
they protect residents of New Mexico, are inadequate.

Mr. Axaya. Mr. Chairman, I probablv should not have used the
word “illegal” in that particular phrase. The fraudulent, even though
at this point they may not be prohibited, or we may not have the rem-
edies to go against the individuals involved—the fraud that is being
perpetrated on consumers is there, whether it is intrastate or interstate.

Mr. Browx. But there is no protection from fraud if you are a
resident of New Mexico and you are not engaged in interstate land
sales, because you have no law on the books in New Mexico, apparently,
that would be comparable to the Interstate Land Sales Act.

Mr. Anaya. We do have legislation on the books which I feel is
totally inadequate at the present time to deal with the large-scale
fraudulent practices. Were we able to distinguish between interstate
and intrastate, and given the parens patriae powers that we are asking
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for, combined with existing statutes, and we have had to go beyond
subdivision laws—we have had to use our securities laws, our unfair
trade practices laws and other statutes—given all of these tools to-
gether with the additional Federal authority, I feel that we could bring
land fraud under control in our State.

Mr. Brown. Under section 301 of the Clayton Act, you can bring an
action on behalf of any individual. It doesn’t have to be a class right.

Mr. ANaya. That is correct, Mr. Chairman.

Mr. BrowN. In other words, the provision in the Minish bill is com-
parable to section 301 of the Clayton Act, as far as standing to sue.

Mr. Anaya. That is correct. I understand that they parallel very
closely.

Mr.yBROWN. Have you looked at the Nelson bill in the Senate ¢

Mr. ANaya. Mr. Chairman, yes, I have.

Mr. Brow~. That bill, of course, provides the 100-mile exemption
provided there has been onsite inspection.

Don’t most of the abuses occur because there is not onsite inspection

Mr. Axava. I believe that the two principal reasons for the abuses
are, first of all, the lack of onsite inspection and. secondly, the repre-
sentations that are made even with onsite inspection in terms of future
developments or future amenities and things of this nature. So the on-
site inspection would cure a large number of the problems but it still
would not take care of the misrepresentations.

Mr. Brown. Thank you, sir.

Mr. KeLry. I have just one additional question, Mr. Chairman, if
I may.

Mr? Gonzarez. Mr. Kelly.

Mr. Kervy. There is no reason why New Mexico could not have
whatever laws are appropriate to handle purely intrastate lands sales.

Mr. ANxava. There is no legal reason why we shouldn’t or couldn’t.

Mr. KeLLy. And if you don’t have them, it is just because you have,
in your wisdom, decided not to impose them.

Mr. ANava. Mr. Chairman. I would not characterize it in the same
way. I believe the reason, as I indicated earlier, that we don’t have
tougher laws now has been because of the strong lobbying efforts at
the local level.

T have not been any too bashful to come to the Congress before to ask
for authority in other areas where we need it, where the States have
failed to take care of the problem. And I suggest that is what I am
doing today.

Mr. KeLLy. Then, to really focus this thing, what you are saying is
that because the State of New Mexico has not done as you think they
should do in this area, then you think the Federal Government,
through the device of a strained “interstate” definition, we should
start monitoring the activity in New Mexico.

Mr. ANava. No, Mr. Chairman, that isnot it at all.

What I am suggesting is that. under the existing statutes, it gives
HUD particularlv—and other Federal agencies—some authority in
the area: that. first of all, thev are not doing their job. And one of the
reasons they are not doing their job is because they don’t have the
necessary authority to do the job.

And second, to the extent that the authority can be extended to per-
mit State attorneys general to exercise that authority in court on behalf
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of its own citizens, I think the two combined would go a great ways
toward protecting consumers in other States and in New Mexico.

Mr. KerLy. Then, really, the extension that you are seeking is to
give local enforcement an opportunity to enforce basically, Federal
law in the area of land sales fraud.

Mr. ANaya. There are two thing I am seeking.

One is additional authority for Federal agencies, for HUD.

And second, to extend that authority to the State attorney general.

Mr. KeLLy. But not to strain the definition of “interstate” ¢

Mr. ANaya. Mr. Chairman, I am not suggesting that at all, and I
would hope that in my earlier responses I pointed out that personally
I could support and would be in favor of an intrastate-interstate
distinction.

Mr. KeLvy. I thank you.

Mr. GonzaLez. If T could pursue just one aspect—because, in large
measure, the reason we are having these hearings, and had the other
hearings of the other subcommittee, was because of the experience of
its chairman, Mr. Minish, in New Jersey, where he had a considerable
number of his constituents involved right across the State line in
Pennsylvania. They did have, in some cases, a chance to go physically,
personally to visit, but were in no way protected by knowing the full
circumstances and limitations. Although the pitch was that sewage,
drainage, and other facilities would be available, they found, after
purchase, that they were far from being available, and probably never
would be, because of some other mandatory health requirements.

I think you said in your statement, just a while ago, in answer to the
question by Mr. Brown, you did say, though, that it would be desirable
to have onsite, personal inspection or viewing of the site; but that, in
itself would not preclude some of the things that have come to the
attention of the subcommittee, such as in the case of New Jersey
purchasers.

Mr. ANaya. Mr. Chairman, in my prepared statement that I did not
read in its entirety—in my prepared statement, I made, among other
recommendations, two that I think touch on this point. One recom-
mendation was that the law should be amended to require the developer
to include in his statement of record copies of all printed materials
that would be used in advertising, transcripts of all television and
radio advertising, and accurate summaries of all verbal representations
which are made by the developer or his salesmen in promoting the
business.

Second, Mr. Chairman, we have recommended that developers be
required to establish an escrow fund to insure the completion of any
of the amenities that they themselves represent they are going to have—
not that they should have all the amenities that we would want them to
have, just that they insnre that thev develop those amenities that they
claim in the representations that they are going to provide whether
it be water, sewage, golf courses, shopping centers, whatever, electrical
facilities.

And this is particularly—it would be applicable to those subdividers
who, in essence, are carving out new cities. They make all of these kinds
of representations that they are going to have running water, and a
sewer system, and a golf course, and they sell all the land, and then
they are gone and nothing happens.
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So I think the comhination of more disclosure and the escrow fund,
I think would definitely solve that kind of a problem, Mr. Chairman.

Mr. GonzarLez. Very good.

I want to thank vou verv much, on behalf of the subcommittee, for
the time and trouble you have taken, and your sacrifice in coming all
the way over here.

Your testimony is very valuable. You made a very good presenta-
tion and we are very grateful to you, Mr. Anaya.

Mr. Anaya. Mr. Chairman, thank you very much, we have tried to
Felp the subcommittee staff in the last several months, and we will
continue being available and will be glad to appear any time the
subcommittee would desire.

Mr. Gonzarez. Thank you very much.

We have a vote pending, and those were the second bells that just
rang. So we will suspend briefly for about 5 minutes while we go over
and record our vote, and come back, and then we will hear Deputy
Attornev General Barnes.

[Brief recess.]

Mr. GonzaLEz. The subcommittee will come to order. We will pro-
ceed with the hearings and recognize Deputy Attorney General Barnes.

And again, Mr. Barnes, you have a prepared statement. We are very
grateful to you for the time you have taken, and for your own attor-
ney general. You may procee(f as you see best. You may wish to present
a summary of your written presentation, which will be in the record
intact; or you may proceed by reading your statement. It is strictly
up to you.

STATEMENT OF HON. JAMES 1. BARNES III, DEPUTY ATTORNEY
GENERAL OF THE STATE OF NEVADA

Mr. Barnes. Thank you, Mr. Chairman and distinguished Con-
gressmen.

As you have indicated, I have submitted a prepared statement. I
don’t think that I will go through that word-for-word, but there are
a few points I would like to make, and I will be fairly brief today.

First of all, I want to say that I am here representing Attorney
General Robert List, and I do thank you very much for affording me
the opportunity to appear here today and to discuss with you proposed
amendments to the Interstate Land Sales Full Disclosure Act.

Iet me make it clear at the very outset that I favor two major actions
being taken by Congress.

One is strengthening the Interstate Land Sales Full Disclosure Act,
which would include giving the State attorneys general the authority to
enforce the Federal law on behalf of the citizens of their States; and
also, having this Interstate Land Sales Full Disclosure Act focus on
what I think is the major problem—and that is, the large subdividers.

We find, in our experience, that the mom-and-pop subdividers, as
Mr. Anaya termed it, is not really the problem. ftols the large sub-
divider who comes in and subdivides 50,000 acres, primarly sells it to
out-of-State people. and makes all sorts of promises as to i1nvestment
potential, as to the improvements, and the public services and utilities
that will be put onto the property, and then the purchaser finds out
sometime—it is several years down the road—that actually these prom-
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ises haven’t been fulfilled and there was no intention in the first place
that they would be fulfilled. .

Now in some cases, it is a case of the subdivider actually, in good
faith, thinking he will be able to make the improvements, and then
it turns out that he doesn’t have the money when the time comes to
put them in.

And in other cases, the developer has no intention of putting these
improvements in, in the first place.

Mr. Anaya also made mention of one of the proposed portions
of the legislation that I would strongly favor, and that is the estab-
lishment of an escrow account which would require the developer to,
“up front,” so to speak, put all of the money into an account necessary
to eventually effectuate each and every promise that he does make at
the time he sells the property.

And under these circumstances, if the developer, in good faith, felt
that he was going to be able to make these, he would not be later em-
barrassed and unable to fulfill his promises; and, on the other hand, if
the individual developer actually never intended to make the improve-
ments, of course he would be discouraged from even registering his
land and being able to sell it.

So I think that is one of the most important points that I see in the
proposed legislation.

There are a few other things that I think are also important. Mr.
Anaya made mention of these, in his written statement, but he did not
discuss—he only discussed two of them. One was the escrow account,
and the other was the requirement of having the developer place in his
statement of record printed copies of all of the printed materials that
he will use, or copies of the printed materials that he will use in his
advertising, and also transcripts of his radio and television advertise-
ments, and also stating a summary of the sort of oral representations
which will be made by the developer and his salesmen.

So that, in the event that there is some problem as to the representa-
tions that are made either through advertising or the salesmen, these
will be stated in the statement of record, as opposed to the way it is now
where the developer is not required to put anv of these materials into
the statement of record. He can put one thing into the statement of rec-
ord which is entirely different. or even perhaps diametrically opposed
to what actually ends up in his sales brochures and on the lips of his
salesmen. -

Now this is, again, another one of the nillars of this legislation that
I fthink the Nevada attorney general’s office would be greatly in favor
of.

A third item is the provision which would allow purchasers to be
able to sue developers for specific performance on any promises which
he or his agents have made.

This contrasts with the situation which is now present. And that is,
that purchasers are only permitted to seek monetary damages. And this
is often inaedquate.

Fourth, I think that purchasers should be able to revoke their con-
tracts if the developer fails to keep promises to provide the essential
services. This is also something that is lacking now, but we would like
to see this included in the new legislation.
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A fifth point, which Mr. Anaya had made in his written statement,
and with which we also concur, 1s that a purchaser should be permitted
to recover his attorney’s fees, appraisal cost, and travel expenses to and
from the lot which he incurs as a result of lawsuits which he may bring
against the developer. At the present time, as you know, this is not per-
mitted. And often, lawsuits are made prohibitive by the fact that the
attorneys’ fees and the cost of traveling from New Y}(,)rk and Nevada to
prosecute the lawsuit eat up any judgment which might be eventually

The single most important part, in my view, of the legislation is the
parens patriae section which would authorize State attorneys general
to sue on behalf of their individual citizens in Federal courts through-
out the country to enforce the Federal law.

The dpresent situation is that if a purchaser wants to sue a developer
individually, the cost is often prohibitive. It is a complicated lawsuit.
Most attorneys don’t want to get involved in it because the recovery on
an individual lot is not going to be enough to justify the kind of work
they are going to have to put in, and to adequately compensate them
in their fees. ,

So there is a problem, from that standpoint. ‘

And then, under the Federal Rules of Civil Procedure, or the State
rules, which provide for a class action, this sort of situdtion really
isn’t very easy either, because of the procedural obstacled to bringing
class actions, such as the notice requirements, and all of the other
things which are well known, and which the Congress discussed when
thtiy enacted the antitrust parens patriae legislation.

think the same items, the same factors that applied to the anti-
trust area also apply to the land sales area—although it is true that a
lot costs so much more than some of the consumer items that would be
bought in the antitrust area.

Where you have price fixing, you still have lots costing—the market
is running about $4,000 to $5,000, perhaps, so any kind of recovery is
not going to be anything really substantial.

So you do have the same considerations. We would strongly urge
that that portion of the legislation be enacted.

Of the three bills that are being considered here, Nevada would
favor H.R. 12574 and H.R. 11265, or portions of both. Essentially,
there are good points in each of them, and we would like to see them
combined, and have those portions which do strengthen the present
legislation culled from both of them and put together into a final ver-
sion of the legislation.

We don’t favor S. 3084 because. as far as I can tell, all that essenti-
ally does is weaken the existing legislation, which I feel is already
probably weaker than it should be.

There are two other points I would like to mention—and I think it is
appropriate to mention this, because I would also like to urge you to
consider two things.

One thing is in the legislation, which is very important, and that is:
Doing away with the 5-acre exemption. Currently, under the Inter-
state Land Sales Full Disclosure Act, there is an exemption for all
lots 5 acres or more in size. And at least in Nevada, where land is very
inexpensivee—specially the type that is sold, the desert, mountainous
L d.it is very easy for the developer to put together large parcels that

|d be in excess of the 5 acres, and then he is exempt from the act.
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‘We have had one lawsuit where a developer was purchasing land,
and purchased over 50,000 acres, and he purchased it at $30 an acre. So
you can see that he can put it together into 40-acre parcels, which he
did, and still be pretty close to the market—to where the market is and
was at that time.

And in fact, 40-acre parcels in Nevada can run for the comparable
price to what a small lot might run in Florida or New Jersey.

So if the act is going to help Nevada and other Western States that
are similarly situated, we are going to have to do away with that 5-acre
limitation.

Now I know that the legislation does contain a provision which

. would propose a 40-acre exemption, and that is a step in the right di-
rection, but I would urge you to do away with size exemptions alto-
gether, because I do not think that it is really relevant to the legislation
whether it is an 80-acro parcel or 50 acres, or whether it is a 40-acre
parcel. The important thing is whether or not the developer is selling
the land honestly.

So that is one point. The other point is that I would like to see Con-
gress consider the type of land sales act which is in effect in California
at the present time, which is a fair, just, and equitable act.

This, in my view, is the best of all of the types of land sales acts
which are now in existence. This is one in which the legislature dele-
gates to an administrative body the duty to determine whether or not
the offering, on the whole, is fair, just, and equitable.

In the event that it is not, then the developer is not issued a license.
And I think if we are ever going to wipe out the problems that we
have, some day this sort of legislation is going to have to be enacted.

Now Nevada has seen fit not to introduce this type of legislation. I
would hope—and I would doubt that it will, any time in the near
future—but I would hope that the Federal Government might be able
to institute this type of legislation in the near future.

I thank you very much for allowing me to appear here today and to
discuss with you some of the ideas that we in Nevada have.

If you have any questions, I will be glad to answer them.

[Text resumes on p. 188.]

[Mr. Barnes’ prepared statement follows along with the referred to
exhibits. Exhibit A : Supreme Court of Nevada decision entitled Lan-
dex, Inc., et al. v. State of Nevada, et al.; and exhibit B : “The Regula-
tion of Land Sales in Virginia,” a paper by Thomas L. Stringfield.]
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MEMORANDUM
TO: All Members of the Subcommittee on Housing and COmnuhity
Development of the United States House of Representatives

FROM: James I. Barnes, III, Deputy Attorney General, State of
. Nevada

RE: Revisions to the Interstate Land Sales Full Disclosure
Act

I. The Land Sales Industry in Nevada

In the period 1970 - 1973, Nevada was the primary marketing
state in the union for the land sales industry. At that time,
Nevada was visited by approximately twenty (20) million tourists
a year. It was estimated, by the Office of Interstate Land Sales
Registration, that twenty-five percent (25%) of all the subdivision
lots sold under the Interstate Land Sales Act were sold within
Nevada. There were in excess of 4,000 land salesmen in Nevada.

Many large companies were operating in Nevada including GAC,

Horizon, Cavanaugh Communities Corp. (Rotonda), and AMREP. All

or most of these subdividers were subsequently sued by the Federal
Trade Commission or the Office of Interstate Land Sales Registration.
Most of these companies entered into consent orders as a result

of this 1litigation.

One of the largest land sales frauds in the nation during the
1970's occurred in the state of Nevada. This involved a subdivision
(Lake Havasu Estates of Arizona) that purportedly met the require-
ments of the Office of Interstate Land Sales Registration.

Nevada's Land Sales Act, Chapter 119 of the Nevada Revised
Statutes, became effective July 1, 1971. This act was weak, with
no "teeth." Effective July 1, 1973, the Act was strengthened

considerably.
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Currently, Nevada is visited by approximately thirty (30)
million tourists annually. Given the re-emergence of the fight
conditions, Nevada could again become an excellent market for
land sales. Nevada has experienced living with no state land
sales regulatory program, and it has living with a
weak land sales regulatory program. Although the present Act is
fairly strong, it leaves a lot to be desired from a regulatory
standpoint, and attempts by the executive department to strengthen
the Act at the last two legislative sessions were rebuffed. At
the last legislative session, a serious attempt was made to weaken
the Act. What will happen to the Act in future legislative sessions
is open to speculation. I urge you, on behalf of the Nevada
Attorney General's office and the Nevada Real Estate Division, to
take measures to strengthen the Interstate Land Sales Act in order
to provide additional protection to the citizens of the state of

Nevada and to its many visitors.

Two major things are important to Nevada: (1) that the
Interstate Land Sales Act be very strong, and (2) that the Act be
focused on the problem developers, who generally are the larger
developers.

Traditionally in Nevada, the land sales industry has tended
not to prey upon residents of the State, but it has instead tended
to prey upon tourists.

Nevada's state Land Sales Act (Chapter 119 of the Nevada
Revised Statutes) is adequate when dealing with sales made only
to local people, but it is inadequate when dealing with sales made

to out-of-staters. FPor this reason, it is important to Nevada that
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the Interstate Land Sales Act be very strong.

Il1I. Some Problem Areas In Nevada's Land Sales Act

(1) It provides for no subpoena power outside the
state.

(2) The Act provides for only a three (3) day "cooling
off period" - this is not long enough for many touxlst!.
By the time the tourist arrives home, his three day period
may have expired.

(3) The Act provides for an exemption for parcels
40 acres or larger in size. Such parcels are subject to
none of the requirements of the act, except that the
advertising proposed to be utilized in offerin§ the parcels
for sale must receive the prior approwal of the State Real
Estate Division prior to being so utilized.

The Act provides for a complete exemption for parcels
80 acres or larger in size. Such parcels are subject to none
of the requirements of the Act, not even the advertising
pre-approval requirements.

Desert land in Nevada can be so inexpensive that a
subdivider can divide land into large parcels and still
sell it at prices comparable to or less than a small lot in
an Eastern state.

(4) The Act contains no fluid recovery provision. 1In
a recent Nevada Supreme Court decision entitled Landex, Inc.,:

., (a copy of which is attached

hereto as Exhibit "A") a trial court judgment ordering the
offering of rescission to some 900 purchasers was reversed

based upon the fact that none of the purchasers had testified



151

at the trial and proffered evidence that he had relied on
the misrepresentations made by the developer and no purchaser
had presented testimony that he had been damaged by the
of the developer.
An discussion of Nevada's Land Sales Act is found
in an article written by the present District Attorney of Elko County,
Nevada, Thomas L. Stringfield, which is entitled "The Regulation
of Land Sales in Nevada" (a copy of this article is attached
hereto as Bxhibit "B").

IV. Nevada's Position Regarding Some
Portions of the Proposed Legislation

There are several comments that should be made regarding
Nevada's position on certain portions of the proposed legislation:
(1) Both the Minish bill and the 's
bill propose changing the definition of from its
current one, that being any division of more than fifty (50)
lots constituting a subdivision. The Minish bill would make
any division containing more than forty (40) lots a subdivision.
The 's bill would make a "subdivision" more
than 100 lots.
Nevada's position is that generally most problems are
occasioned by the large developers. Nevada would defer to
the judgment of the Office of Interstate Land Sales Registration
in this matter. Incidently, in Nevada a "subdivision"
consists of thirty-five (35) or more lots.
(2) The Minish bill proposes to change the Interstate
Land Sales Act lot size exemption from its current 5 acres

to 40 acres.
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Nevada would support this amendment. In Nevada desert
areas, large parcels can sell for prices comparable to, or
less than, the price of a small lot in an Eastern state. The
current five (5) acres exemption provides developers with an
easy method to avoid the provisions of the Interstate Land
Sales Act.

(3) Requirement that developer place into escrow funds
sufficient to complete all promised improvements -

Nevada favors such a - full disclosure is not
enough. People seem to tend to believe that developers will
fulfill promises. People apparently think that the government
has approved a subdivision by issuing a property report.

Nevada's Act requires that "adequate financial arrangements”
be made for all promised improvements - Nevada has implemented
this phrase to mean a letter of credit, third party bond,

100% cash in escrow, or an escrow account that accumulates

funds out of the purchaser's down pavment and monthlv installment
vavments. with the develover being orohibited from removina
funds from the escrow account until the imorovements are
comoleted.

(4) Nevada would oppose any amendment which would exempt
subdivision lots sold within one hundred (100) miles of the
purchaser's residence. Nevada wants the regulation of large
developers strengthened, whether or not such developers sell
lots to purchasers who reside within 100 miles of his subdivision.

(5) Nevada would support a lengthening of the right of
rescission period (which is currently 3 days). The 30 day period
proposed in the Minish bill is ‘favored, however, even the 14
day period proposed in the Administration's bill would be a
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welcome improvement.

A lengthening of the right of rescission period would
be particularly helpful in sales made to tourists, as are most
sales in Nevada.

(6) Nevada favors that portion of the Minish bill which
would give the purchaser three (3) years within which to rescind
the sales contract under certain conditions.

‘ (7) Nevada favors that portion of the Minish bill which
would extend the maximum statute of limitations under Section
1412 to seven (7) years.

Many of the promises made by the developers' salesmen
concern events which are to take place in the distant future
Generally speaking, larger statutes of limitations are desirable
so that the consumer will be better able to ascertain whether
promises have been, or are likely to be, fulfilled, while he
is still able to take legal action in the event that the
promises are,in fact, not fulfilled.

(8) Nevada would favor the provision found in both the
Administration's bill and in the Minish bill that would
increase civil remedies to allow a plaintiff to recover attorneys'
fees, appraisal fees and travel fees to and from the lot

incurred in connection with a suit brought against a developer.

(9) Finally, Nevada would be in favor of the passage
of the parens patriae right to sue portion of the Minish bill.
Simply stated, it is difficult and costly for an individual
purchaser to bring his own, personal lawsuit against a developer
who has defrauded him. There are obstacles to bringing a class

action. The parens patriae device would allow the various
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state Attorneys General to utilize the powers of the state to
assert the legal rights of the citizens of their respective

states in a practical way.

V. Conclusion

The preceding pages contain examples of the type of reforms
to the Interstate Land Sales Act which would be favored by the
Nevada Attorney General's office and the Nevada Real Estate
Division. Generally speaking, any reform which would strengthen the
Act or would enable the Office of Interstate Land Sales Registration
to focus on what apparently is the most serious problem area -
that of the large subdivision and those who sell it - would be
supported by both offices.
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IN TRE SUPREME COURT OF THE STATE OF NEVADA

LANDEX, INC., a foreign corporation, Xo. 9053
incorporated under the laws of the
State Oof Arizona, FRAMNK E. GLINDMEIER,

et al.,

Appellants,

FILED

WJuL2 81973

C. R. DAVINSORT

THE STATE OF NEVADA, ex rel. ROBERT
LIST, Attorney General, and NEVADA
REAL ESTATE DIVISION, DEPARTMENT OF
COMMERCE, ex rel. R. E. HANSEN, Real
Estate Administrator,

OCAUTY CLEwR

P " P N P P P P P P e P P P

Appeal from judgments imposing civil penalties,
granting injunctive relief, and ordering restitutiom.

~

Second Judicial District Court, Washoe County; Peter I.
Breen, Judge.

Affirmed in part; reversed in part.

Vargas, Bartlett, and Dixon,
and James §. Beasley, Reno,
for Appcunnu_

Robert List, Attorney General,
and James I. Barnes, II1I,
Deputy, Carson City,

for Respondents

QPINION
By the Court, MANOUKIAM, J.:

o On May 2, 1974, acting under Nevada's misleading
advertising legislation, MRS 207.171, et seq., and Nevada
Rules. of Civil Procedure, Rule 65, et seq., governing in-
junctions, and incidentally pursuant to KRS 119, our licensing

and regulation of land sales laws, pond ced

this action in district court against appellant Landex,
Inc., (hereinafter *Landex") ., and Frank Glindmeier,.indivi-
dually, president and sales manager of landex. The complaint
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alleged three causes of action. The first cause of actiom
requested monetary civil penalties against Landex and
Glindmeier, pursuant to NRS 207.174 for false and misleading
advertising and requested the issuance of an injunction
pursuant to NRS 207.176 enjoining appellant Landex from
continuing its deceptive practices. The second cause of‘
action sought to enjoin Landex from using advertising rial

in its land sales business which had not received the prior
‘nppmu of the Nevada Department of Commerce, through its
' Real Estate Division (hereinafter *Division®), in accordance
with NRS 119.120(1) (c) and 119.180(7). In its third cause
of action, the State sought to enjoin Landex from selling
real estate through “regi d rep ives,” a proscribed
practice (see NRS 119.180), rather than through licensed
real estate salesmen or brokers, as required by NRS 645.210
and 645.230.

Prior to this litigation, Landex successfully
sought, through the Division, an exemption from all- effects
of Chapter 119 of the lcndn lnvi‘od Statutes, our land
sales legislation, with the exception that all advertising
used in the sale of Mountain Mead h (hereinafter

“MMR") must be submitted to and approved by the Division
under WRS 119.120(1) (c).

The precise authority of this proceeding is con-
tained in NRS 207.171, 207.174, and 207.1761.

r——
™ st in rel t part provide:

, firm,
thereof
means,
« o door-to~
through the
be false,
to
property . . . or to enter into any obligation or trapsaction
relating thereto . . . . *

NRS 207.174, “Any person, firm, corporation or associa-
tion or any other organization which violates any provision

of NRS 207.171 . . . is liable for a civil penalty not to
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Incident to the first cause of action, the trial
court found that on March 26, 1974, appellants, through
their various agents, had made representations which “"were
and are false or doecpun or misleading, or tended to
mislead within the meaning of NRS 207.170 et ',g.- The
egun further found that “"said false, misleading, or de-
ceptive statements were made to twenty prospective pur-
chasers,” and that Glindmeier "was directly responsible for
the form and use of such false, misleading, or deceptive
statements.® Incidental to thase findings, Landex was
ordered to pay a sum of $25,000 for twenty violations of NRS
207.170, and appellant Glindmeier was ordered to pay $2,500
for the same twenty violations. Additiomally, appellants
were permanently enjoined from making any further represen-
tations of the nature determined to be misleading and were
ordered to offer restitution to all those persons who purchased
a parcel of the MMR subdivision after March 26, 1974.

with P to the d and third causes of

action, appellants were permanently enjoined from utilizing
any unapproved advertising and from utilizing registered
P ives for purp of selling the subdivision's
property.
This appeal is taken only from those portions of
the judgment relating to the first cause of action. Appollntl'
contend the trial court erred (1) 4in its finding that

exceed $2,500 for each violation, which shall be recovered
in the name of

e « ina
this section,

violation® includes, as a single or
repetitive violation arising out of the .

« « . may bring an
action in the name
of the on tho com~
plaint,

proposed viohtion
of the provisions of. 207.171 to 207 177, inclusive.*®
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Glindmeier violated NRS 207.170, claiming the evidence is
insufficient; (2) in concluding that the doctrines of res

udicata and collat 1 ppel did not apply to preclude

respondents' relief; (3) in ordering Landex to make resti-
tution to all purchasers of "MMR® after March 26, 1974; and
(4) in holding that appellants had committed twenty viola-
tions of NRS 207.170. -

1. - Substantial Evidence.

Appellant Glindmeier contends that he, as president
of Landex, could not be held responsible for unauthorized
statements made by individual sales and that
even if it were shown that Glindmeier was directly respoasible
for the alleged misrepresentations, the Washoe District
Court was barred by the doctrines of res judicata and collateral
estoppel from finding that the statements made by the Landex
personnel were deceiving and misleading. The latter questioas
will be discussed infra.

As to appellant Glindmeier's first claim, this
Court's review of a trial court's determinations of factwal
questions is limited. 1In Beverly Enterprises v. Globe und
Corp., 90 Mev. 363, 526 P.24 1179 (1974), we stated:

) fact has
this

90 Mev. 140, 520
Fletcher v. Fletcher, 89 Nev. 540,
(1973).
14. at 363, 526 P.24 at 1179.

The record shows that appellant Glindmeier exer-
cised direct supervision .of the nno's personnel and their
promoticnal Be may not, therefore, escape
culpability by contending that Landex alone is liable. See,
WRS 207.171 regarding agent and employee liability; ses
also, Jory v. Bennight, 91 Nev. 763, 542 P.2d 1400 (197S).
In addition to the other substantial evidence, we find

persuasive the fact of Glindmeier's testimony that he per-
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sonally instructed his sales personnel as to what would
eoqriio their sales presentations and also drafted the
podium speeches which were given during the sales presen-
tations. Appellants contend that the sales personnel
“"volunteered® statements which were not contained in the

prepared speeches or ials. The d does not support

this contention.
Beveral specific representations made to the pros-
P ive purch on May 26, 1974, which were found to be

' misrepresentative of the actual subdivision are that: less
than one percent of the total land in Nevada is available
for sale to the public; "MMR" consists of flat land with a
few rolling hills; there were springs and wells throughout
the subdivision; all water found in the subdivision was good
water; costs of trips from the purchasers' homes to purchase
as well as on a subsequent trip to determine if they desired
to retain the property would entitle the purchaser to a
federal income tax deduction; all of the registered represen-
tatives in the Landex sales room on March 26, 1974, were
approved for their selling activities and were highly qul;tiod
in all ph of in t; and, that parcels in the sub-
division could be resubdivided by the purchasers.

Bvidence to establish violations of NRS 207.171 is

not that quantum necessary to prove a victim's claim of
fraud. To prove false advertising under our statute, the
State need only .ntlbu;h that the defendants made state-
ments they knew or should have known were untrue or mis-
leading in order to effect the sale. Actual deception is
unnecessary to create liability under NRS 207.173. Cf.
Lubbe v. Barba, 91 Nev. 596, 540 P.2d 115 (1975). The
standard for untrue or misleading statements is the likeli-
hood that the public will be misled. See, Double Fagle
Lubricants, Incorporated v. F.T.C., 360 F.2d 268 (lt;t.h Cir.

1965). Our review of the record reveals substantial evidence
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supportive of the trial court's determinations under NRS
207.171 and further respecting Glindmeier's individual
liability. Additionally, the trial court was justified in

P injunction enjoining Landex from further

ing a

pursuit of such prohibited activities.

2. Res Judicata and Collateral Estoppel.

Appellants' second claim stems from a decision of
the Fourth Judicial District Court of the State of Nevada,
in and for the County of Elko, rendered prior to the within
litigation on March 15, 1974. In that action, the district
attorney of Elko County sought to enjoin the sale of land in
“WB" incident to Chapter 278 of the Nevada Revised Statutes,
opposing Landex's claim of exemption from that Chapter's
application. Incidental to the primary claims, the district
attorney allaged that Landex was in violation of NRS 207.171,
by virtue of an alleged representation by a corporate agent
to the effect that the marketed "open space” land had a
reservation of water rights in lLandex. The zl.kc; trial court
in a relevant part of its decision concluded:

S. promo-

resulted in

Appellant argues that as a result of the Elko
County District Court's determinations, the Washoe County
District Court was precluded by the doctrines of res judicata’
and collateral estoppel from finding that the representatiomns
made by the sales representatives of Landex were false of
misleading.

In Paradise Palms v. Paradise Homes, 89 Nev. 27,
505 P.2d 596 (1973), this Court, quoting from the landmark
case of Bernhard v. Bank of America, Nat. Trust & Sav.
Ass'n, 122 P.2d 892 (Cal. 1942), stated,
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‘The doctrine of res judicata precludes parties
or t
that
tent
such
a
subsequent lawsuit on a different cause of action'

e o o

‘In of res

whom
with a party ation?*

Id. at 30-31, S05 P.2d at 598-99.

Respond de the finality of the prior
adjudication; however, they contend that they were not in
pdviﬁ with the Elko County district attornmey and that the
issuves litigated in this Washoe County proceeding were
different from those litigated and decided in the Elko
County action. From the record before us, we are con-
strained to agree with respondents that the issues tried in
the Elko proceeding are markedly dissimilar from those now
before us. The Elko case involved a different form of
advertising than the form of podium speeches and other
personal contact. We find it ary to ai ' the

privity question.

Purthermore, the Elko County decision as to the
tendency of the questioned statement to mislead the public
was qualified by the language "as long as there is a full
disclosure.® The issue litig d th £ d on whether

there wvas, in fact, enough of a disclosure so as to fully
inform p P ive purch . Mor + the rep ta-

tions were of a different type and nature, were made subsequent
to the Elko decision, and were made in Reno, not Elko.

The doctrine of res judicata proscribes the hearing 'et

issves determined by a court of competent jurisdiction in a
prior proceeding between the same parties regarding the same
cause of action. Markoff v. New York Life Ins. Co., 92 Nev.
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268, 549 P.2d 330 (1976). The doctrine of collateral
estoppel operates to preclude the parties or ‘thd.r privies
from relitigating issues previously litigated and actually
determined in tha prior proceeding. State v. Kallio, 92
Bev. 665, S57 P.2d4 70S (1‘976); Clark v. Clark, 80 Nev. S2,
389 P.2d 69 (1964). The trial court committed no m‘ in
ruling the defenses of res jnd.tcin and collateral estoppel
inapplicable. ’

3. l;lttenucn.

Restitution was not one of the remedies specifi-
cally alleged or prayed for by respondents in their complaint.
It ﬁ appellant's contention that assuming arguendo the
. complaint was sufficient to allow restitution, on the facts
. of this case an award of restitution was improper. We

agree. _

In support of their claimed entitlemant to resti-

tution, respondents rely heavily on People v. Superior Court
of lLos Angeles County ("Jayhill®”), S07 P.24 1400 (Cal.
1973). At the time Jayhill was decided, the California
Business and Professions Code provided that false or misleading
advertising ®may be enjoined” in an action by the attorney
general but was silent as to tha power of the trial court to
order restitution in such a proceeding. The California
statutes involved are similar to NRS 207.171, et seq. In
considering the propriety of the attorney general seeking
restitution on behalf ot_ defrauded purchasers, the California
Supreme Court stated, V

At the time the complaint was filed Business

false
in an
as to
the court'
in so many words, or
ference."”
a court of
its

restoring if necessary the status quo ante as




163

nearly as may be achieved. 1In particular,

(c

3d. at 1402. See also, Annot., 55 ALR 3d 198 and Annot., $9
ALR 34 1222.

Appellants concede, and we recognize, that a court
has the inherent power, ancillary to its general equity
jurisdiction, to order restitution in an appropriate case,
see, Securities & Exchanga Com'n v. Golconda Mining Co.,

327 r.supp. 257 (8.D. M.Y. 1971); however, they contend that
the State must p that p were actually defrauded
and suffered injury as a result of the

made. Respondents contend that they need only prove that a
violation of NRS 207.171 has occurred, without more, and
cits WRS 207.173 which provides in part, °it is sufficient

« « « that any: statement referred to in NRS 207.171 has a
tendency to deceive or -L-i.oad the public because of its
false or deceptive or misleading character evea though no
member of the muc is actually deceived or misled by such
statement.” We m‘ constrained to agree :dr.h appellant
Landex's argument. In Pc-opl.o v. Superior Court of Ventura -
County, 552 P.2d 760 (Cal. 1976), the California Supreme
Court, dealing with an action brought by a district attorney
under legislation similar to NRS 207.171 et seq., stated:

1d. at 763. See also, Kugler v. Romain, 279 A.2d 640 (M. J. 1971).

The limited proof required to establish
false or deceptive advertising contrasts sharply with u_ut
necessary to pnﬁ actionable fraud. To establish fravd
there must be proven: '
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{1) A false made by the defen-
dant, (2]

(S) damage to the plaintiff, resulting from o:::

reliance . . . .
Lubbe, supra, at 599, 540 P.2d at 117; accord, Ach v. Pinkelstein,
70 Cal.Rptr. 472 (1968). Viewing the question most favorably
to respondents, th.' first three elements have been proven;

however, we find no evid on el s four and five.

Under our decision today, as to false advertising, no purchaser
need be produced, or even exist. However, relative to the
proposition of actionalle fraud, the record does not reveal
who, if any, of the some nine hundred purchasers were recipients
of the deceptive advertising. Not a single purchaser of a

*MMR® P 1 was prod d at trial, and there is not a

shred of evidence showing reliance upon the false, deceptive,
or misleading Similarly, no evidence was
proffered showing that all buyers were similarly situated,
and, therefore, what amounts are owed to each. Because of
like evidentiary voids we do not know whether reliance by

tha purchasers is provable, as some purchasers may have
known, as a result of their knowledge and experience, that
tha representations were falee or misleading. Even more
fundamentally, no purchaser or of a class

was joined as a party to the proceeding,and for this reason
alone restitution was not an available remedy. More precisely,
the court was without the power to enter a judgment ordering
an offer of restitution or, correspondingly,

Compare, United States v. Parkinson, 240 7.2d 918 (9th Cir.
1956); see also, Kugler, supra (by reason of a price uncon-

scionability cosmon to all transactions, all of the sales
-contracts were held invalid and unenforceable); Jayhill,
supra (holding that as a form of ancillary relief to the
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attorney general suit, a court may award restitution to
all purchasers shown to have been defrauded).

Although Nevada is a "notice pleading” state, our
practice is not so lt!nrn as to permit recovery in these
circumstances. The court below erred in ordering restitution.

. 4. 32Iwenty Violations of NRS 207.170.

Appellants next challenge the award of civil oenalties,
contending that the wording of MRS 207.170 “clearly establishes
that it is the act of publication and not the extent of that
advertising which determines whether one violation, or a number
of violations, of false advertising has been committed.® They
argue that here only one violation of NRS 207.171 occurred,
referring to NRS 207.174 which states in part: °“As used in
this section, the term 'each violation' includes, as a single
violation, a continuous or repetitive violation arising out
©of the same act.” The “same act® language requires that there
be separate acts involved before a person can be charged with
more than one violation of NRS 207.171.

In the instant casa, the court found that the state-
ments complained of were made, initially, by a person giving
a podium speech to a group of approximately twenty persons
in a Reno "hospitality room.” It was further established
that immediately thereafter various sales of
Land PP hed each p tial in t individually and
made certain misrepresentations used as a partial basis of

the complaint. It is essentially appellants' contantion
that since the alleged were made to the
group, there is only one viclation. We do not agree.

In Jayhill, supra, the court interpreted similar
statutory language and determined the number of violatioas
by the number of victims. There, the defendant made twenty-
five separate misrepresentations to each customer in their
door-to-door sales of encyclopedias. The Jayhill court
imposed the ‘nxim penalty of $2,500 for each violation and
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THE REGULATI(ON OF IAND SALES IN NEVADA

With the enactment of Chapter 119 of the NRS in 1971,
Nevada joined most of her. sister states and the federal govern-
ment in efforts to protect consumers £roﬁ disrcputable subdivision
deveclopers. HNevada has long been a target for dishonest land sale
tactics because of our state's ability to attract vacationers
from cveiy part of the country. Visitors to Nevada arrive with
cash and are usually in a "gambling mood". In addition, such
visitors rarecly have time to even look at any property they pur-
chase much less to fully investigate the persons with whom they
are dealing or to uhdcrstand the contractual terms which they are
agrcciﬁg to. 1Indeed, it was as much to protect the state's
reputation for fair play as {o protect victimized consumers that
motivated the enactment of Ch. 119 into law.

Although Ch. 119 has bheen on the books for the last
five years, therc has been a dearth of resulting case law
interpreting its provisions. The Nevada Recal Estate Division
(NRED), which is charged with enforcing Ch. 119, has rccently
won an important case against Landex, Inc., in the Second sudi-
cial District. However, that case will soon be appealed to the
Nevada Suprcme Court. Because the present writer foresces a
sharp increcase in litigation pursuant to the enforcement of
Nevada's atltempt to rcgulate land sales practices, thé following

article is offered as a basic introduction to the scope of Ch. 119.
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"fair, just and equitable" lecvel.. Here there are né specific
grounds for the denial of a subdivision license, rather the
legislative body delegates to an administrative body the duty
to determine whether or not a potential offering of subdivided
land is "fair, just and equitable". California arrived at this
level, as concerns subdivisions lscatcﬁ outside of that-state,
also in 1963.2/ The usual method of accompliéxing this third
level of regulation is simply to define the sales of land,
located out-of-state, as being a “seccurity" and subject t6
security regulations.é/
During the 1960's many states, and the federal govern-
ment,- expressed an interest in enacting legislation to protect
consumers from the alleged deceitful sales practices taking place
in the land sales business. In 1966 the Uniform Land Sales
Practices Act (henceforth Uniférm Act) was suggested by the
Nati»~nal Conference of Commissioners on Uniform State Laws.é/
The Uniform Act has since becn enacted by eight states and can
be categorized within the sccoﬁd, or "permit" level of regulétion:
In 1968 the United States Congress cnacted thc. .
Interstate Land Sales Act (ILSA)Q/ which is the least ambitious

of any rccent attcmpt to regulate land sales activities. The

Ca. B, & P. £y 10249.1, 10238.4. e "

In addition to California, sce _Tcnn. Code Annotated g8 1602 (5
1613; and Ohio Revised Ccde 33 1707.01(B), 1707.33

Uniform Laws Annotated, vol. 7, p. 604. Scc also footnote
No. 12 infra. - ’

Sec the comment following ¥ 7, on p. 616 of the Uniform Act.
The eight cnacting states are listed in footnote lo. 12.

15 uUsc ©s 1701 - 1720.

TR E
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only cffective rcquirement contained in the ILSA is’ that of
demanding that a property-rcp;;t be shown to purchasers before
complction of the contract. As such the ILSA should be placed
on the first, or "mandatory disclosure", level of regulation.
It should be noted that during committée debates on the ILSA
in Congress, there was expressed a recognition that mere dis-
closure would be insufficient protection for consumers. However,
it was felt that additional regulation would be best accomplished
by the states on an individual basis.g/ Since 1968 the Offiqe
of Interstate Land Sales Regulation (OILSR), a subordinate agency
of the Department of Housing and Urban Development (HUD), has
been.continuously criticized for failing to fully enforce the
requirements of the ILSA.ig/ In fact, the Federal Trade
Commission (FTC) has probably taken a more active role to protect
consumers from dishonest subdividers than has OILSR.AL/ Also,
interviews by the present writer with California and NRED
officials indicate their continued dissatisfaction with OILSR's
efforts.

It was at this point in the history of land sales
regulation (1971) that Nevada enacted Ch. 119. The Nevada
Legislature had a number of alternatives, such as determining

A which 'level of regulation it desired to effectuate and from which,

9/ “"Hearings on 8 2672." Before the Subcommittee on Sccurities
of the Senate Committce on Banking and Currency, 90th
Congress, First Session, (1967). Sec also 6-Univ. of
Michigan Journal of Law Reform 511, (Winter, 1973).

10/ 7 Urban Lawyer 215, 222 (Scptembex, 1975), and 6 Univ. of °
Michigan Journal of Law Reform 511, 515, (Winter, 1973).
11/ 12 1iuston, L. R. 708 (March, 1975).
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if uny; carlier foreign statutes to draw from. Basically, it
chose the sccond level or the "permit" type of recgulation,
rejecting the more ambitious "fair, just and cquitable" level.
It also, at lcast by implication, rejected the Uniform Act,
preferring to fashion a unique statutorf scheme by relying on -
portions of all the sources mentiuvned above. So while Ch. 119
may be unique as a whole, most of its language can be traced to

prior foreign 1cgislation.12

Scope of Ch. 119
What follows is an overview of Ch. 119 which is meant
to serve as an introduction to Nevada's statutory schcme of

land sales regulation.

Definitions
NRS 119.140 defines a “"developer" as an ovncr of

subdivided land who offers it for sale. Also, NRS 119.175 states

12 The following cross-referencing chart has been prepared in
order to make recscarching efforts more cfficient. In the
first column at the far left is that KRS Section of Ch. 119
which is to be cross-indecxed. The sccond column contains
corresponding section numbers of the Interstate Land Sales
Act (15 usc & ). The third column contains corres-—
ponding section nurbers of California's Subdivided Lands Act
(California Business and Profcssional Code § ). The
fourth column contc:ins corresponding scction numbers of the
1966 Uniform Land Sales Practices act as published in
Uniform Laws Annotated, vol. 7, p. 604. This fourth column
is particularly helpful becausce cach section of the Uniform
Act is followed by an explanatory comment, references to any
"source" slatutes used in the preparation of the Unifoim Act,
and references to statutes of those states which have adopted

.
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the scope of responsibility of a developer for the acts of his
subordinates in terms of respondcat supcriof rather than strict
lizhility. NRS 119.060 dcfines an "offer" as "cvery inducement,
solicitation or attempt to briqg about a sale". "Sale", is
defined by NRS 119.100 as any conveyance of "an interest in any
portion of a subdivision when undertaken for profit". "Purchaser"
is defined by NRS 119.080 as any person who "acquires or attcmpts
to acquire an interecst in any portion of a subdivision".

There is nothing particularly novel about the above
definitions and all can be traced éo earlier foreign statutes
(see chart at footnote No. 12). The definition of thc term
"subdivision", however, is clearly unique in part. It is unique
not because of what it adds but because of what it lacks. NRS 119.110
defines a "subdivision" as follows: ‘

"Subdivision" mecans- any land or tract of land in

another state, in this state or in a foreign country from
which a sale is attempted, which is divided or proposcd

the Uniform Act. As of 1975 the following States have
adopted the Uniform Act, sometimes with minor modifications:

Ndopting State Statutory Citation

Alaska AS 88 34.55.004 to 34.55.046
Connccticut CCsa 58 20-329a to 20-329m
Florida FSA €3 478.011 to 478.33

20

Hawaii HRS L5 484-1 to 484-22

Kansas KsA 88 58-3301 to 58-3323
Montana RCM 1947 88 67-2117 to 67-2136
South Carolina Code 1962 HE 57-551 to 57-571
Utah UCA 1953 88 57-11-1 to 57-11-21

Although there arce scveral instancces where the Nevada
statutes were taken verbatim from onc of thesc other sources,
usually they are not exact’ equivalents. As a result, cach
corresponding statute should be carcfully compaved with
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to be divided over any period into 35 or more lots, parcels,
units or interests, including bubt not linited t& undivided
interests, wvhich are offered, known, designated ox adver-
tiscd as a comron unit by a common name or as a part of a
common promotional plan of advertising and sale.”

While the language is not identical, NRS 119.110 can
be clearly traced to the ILSA (15 USC 1701(3)), thc Uniform Act

§ 1(6)) and California (Ca. B. & P. § 11000) decfinitions of the

Ch. 119 before relying on the case law of that correspond-
ing statute.

. Unifoxrm
NRS ILSA - California Act
§ 119.020 § 1701 (6) § 11013; 11013.3 §
.030 1701(5) .
.040 1701 (4) 1(5)
.060 1701(10) 1(2)
.070 1701 (2) 1(3)
.030 1701(9) 1(4)
.090 1701(5) :
.100 1(1)
.110 1701 (3) 11000 1(6)
.120 1702 . 11006.1 3; 10(e)(
,140 1705 11010 S
.150 1714 (b) 11014 7
.160(1) . 1704 (d); 1706 (e) 11014 8(a),(v)
(2) 1703 (a) (2) 11018 7
(3) 1706 (a) 11018.3 8(c)
(4) _- ~~ 1706(b) 8(c)
.170 1707(b); 1716 6 (b)
.175 a/ 16(c)
.180(1) . 10237.7¥% 10(b)
(4) L 1%03(a) (1): 1707 (a) 11015.1 © o 4(2)
(s) 1703 (b) 11028 16
(6) 1703(n) - 11028 16
.210 ° 11022
.220 1709 (716
.230(1) 11013.2(a) .
(2) 11013.2(b)
(3) 11013.1
.240 1718 11001 - 10(a)
.250 1714 (a) ) . 10(c),(a)
.260 1710 11019 - 12
.280 1706(d), (e): 1714(c) C11(b)
.300 1714 (d) 11 (c)
.330 1717 11023; 11029.1 15

a/ This scction applics only to subdivided lands located
outside of the State of California.
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word “subdivision". What makes Nevada's definition unique is
that it lacks the key phrase "whethexr contiguous or not . . ."
vhich all other definitions usuvally contain.ig/ The ordinary
meaning given to the word "subdivision" is the dividing of the
samc thing, Cowell v. Clark (1940) 99 p: 2d 594, 596. Under the
rules of statutory construction the absence of such a key phrase
raises a presumption that the legislature meant not to adopt it,

cxpressly or by implication, (see Sutherland Statutory Con-

struction, § 51.02.vol. 2a). This presunption is particularly
strengthened vhen one considers the fact that the Nevada Legis;
lature rejected an amendment which would have inserted that
specific phrase into NRS 119.110, (see S. B. No. 512, Committee
on Commerce and Labor, April 10, 1975, § 12).

The resulting problem is this. Suppose a dcveloper
chose to subdivide several noncontiguous areas of land, nonc of
‘which creates 35 or more parcels; would he be exempt from the
regulaticn o0f Ch. 119 becauvse of the definiticn given by NRS 119.110?
Considering the fact that most developers purchase land only
immediately prior to their subdivision plans it becomes clear
that NRS 119.110 offérs an opportunity for developers to
circumvent Ch. 119,

The suggastion has been made that such circumsténccs

would not escapc regulation because of the language "advertised . .

13/ Although California's definition of a "subdivision" also
lacks this key phrase (Ca. B. & P. § 11000), the California
Real Estate Commissioner has been able to promulgate a .
regulation to cscape the holding of Cowell v. Clark. See

—

Title 10, California Administrative Codc & 2803.
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as part of a common promotional plan . . .". Such language
first appecars in statutory form in the Uniform Act (8 1(6)) and
is explained by a comment which follows thercto:

“A subdivider who offers land located in scveral

different arcas or states will be subject to this Act if
the land is disposcd of pursuant to'a common promotional
plan. Although cach case must be examined independently,
normally a common promotional plan iz one wihich utilizes
common advertising and sales methods to the extent that the
offering becins to take on the character of a fquible."

It seems clear to thec present writer that almost any
attempt to keep separate and to retain some identity to the
advertising methods used for cach "iess_than 35 parcel" subdivision
would create a trialable legal issue. Nor does it seem difficult
to imagine a developer, appraised beforehand, of being capable of
offering the various parcels in such a way that such offerings
do not "take on the charactev of a fungible". It should be noted
that reither the HRED nor their legal counsel necessarily agrees
with the present writer's viewpoint on this subject.

Tuere z.ze twe other possible metheds Jhich may be atteiipt-
cd in order to avoid the definition of a subdivision as set
forth by NRS 119.110. Both of these methods are aimecd at the
"35 or more lots" qualification and will be discussed only briefly.
First is the method which will be labeled the "internal granting”
method. Under this method one of several partners (but less than
35) will purchase a tract of land from which they wish to crcate
a subdivision. The first partner will grant to all the partners
cqual portions of this ofiginal land. Each partner will then
repeat the same process, thereby granting to the same parthdrs

an equal picce of his portion. Obviously, this process could
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continue ad infinitum. While the "internal granting" method
lacks the ingenuity of the “"partition" method (described below)
there has not yct been any Appellatc decisions on the subject.
However, the California Real Estate Commissioner has success-
fully challenged this process at the trial court lcvcl.lﬂ/ The
final possible method of circumventing the NRS 119.110 defini-
tion of a "subdivision" is known as the "partition" method.
Under this method several persons (i.e., 10) purchase a tract
of land (i.e., 340 écres) as tenants in common. Thesec persons
then seexjudicial partition, (i.e., 10 tracts of land of 34 acres
each). Each of these persons then subdivides his parcel into
34 lots and each-claims to be exempt from the NRS 119.110 defini-
tion on the grounds that the original division was a governmental
act, nct a private one. Such a method was specifically held to
.be a "subdivision“.and.cirpumvention was-denied in Pratt v. Adams-
(1964) 229 C. A. 2d 602, 11 ALR 2d 524.

In addition it should be noted that both methods
would be vulnerable to whatever effectivencss is contained in

the phrase "common promotional plan" described above.

Excmptions

Assuming that the subdivision has not escaped the
scope of Ch. 119 becausc of the definition given by NRS 119.110,
a devcloper may still avoid regulation by applying to the NRED

for one of the excmptions provided by NRS 119.120. Some of the

14/ 1In support of the California Rcal Estatc Commissioner sec
California ACO, vol. 7, p. 66 (1956).
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more importaﬁt exemptions will be briefly mentioned. -

KRS 119.120(1) (b) .grants a total cxcmption if every parcel
within the subdivision is 80 acres or larger. KRS 119.120(1) (c)
grants a partial excmption where the smallest parcel is over .
40 acres in size. Howcver, the developer must still comply with
the advertising standards as set forth by NRS 119,180,
(discussed infra). Various subsections exempt most residential
types of subdivisions.

NRS 119.120(2) offers thc developer a total exemption
if he can prove that he is selling rcal estate "which is frece and
clear of all liens, encumbrances and adverse claims and every
purchaser or his or her spousc has personally inspected the lot
which he purchased . . .". This "frece and clear" exemption is
cither met or the NRED will trcat the sukdivision as being
covered by a “"blanket encumbrance", which is defined by NRS 119.020.
A subdivision covered with a blanket encumbrance cannot be sold
unless certain financial arrangements are taken, pursuant to
NRS 119.230, so as to insure that the developer will be capable

of fulfilling his contractual dutiecs,

Chapter 119 Licensing Requireirents *

As stated carlicr, Nevada, has a “"permit" type of
regulafory scheme, wherchy a devcloper must mect certain specific
requircments or he cannot legitimately commence selling,

(sce NRS 119.130). 1In order to rcceive a "license" a developer

must first file an application as prescribed by NRS 119.140,
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which is also known as a "statement of rccord". The Rules and
Regulations of the Nevada Real Estate Division, Adopted Underx

Ch. 119 (henceforth "Rules and Regulations") provide a more
detailed description of the application requircments. &RS 119.150
eméowers the NRED to fully investigate all applications and to
perxform an on-site inspection if necessary.

NRS 119.160(2) is significant because it sctg forth
those grounds upon which the NRED shall deny a license. These
grounds werec taken almost verbatim from the California B. & P.
Code § 11018, and they are listed below:

(a)-Failure to comply with any of the provisions in
this chapter or the rules and regulations of the division
pertaining thercto.

(b) The sale or leasc would constitute misrepresenta-
tion to or deceit or fraud of the purchasecrs or lessces.

(c) Inability to deliver title or other interest
contracted for.

(d) Inability to demonstrate that adequate financial
arranzements have bheen made for all offsite improvements
"included in the offering.

(e) Inability to demonstrate that adecquate financial
arrangements have been made for any community, recrcalional
or other facilities included in the offering.

(f) Failure to make a showing that the parccls can be used
for the purpose for which they are offercd.

(g) Failure to provide in the contract or other writing
the usc or uses for which the parcels arce offcred, together
with any covenunts or conditions rclative thereto.

(h) Agreements or bylaws to provide for managcment or
other services pertaining to common facilities in the
offering, which fail to comply with the rcgulations of the
division.

(i) Failurc to cmonstrate that adequate financial
arrangcments have been made for any guaranty ox woarranty
included in the offering.
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In order to enforce Ch. 119 licensing rcquircments,
the NRED is armed with two potent remedies. First, the NRED
may ‘o to a District Court and seek injunctive relicf against
any s nlation of "any provision" of Ch. 119 (sce NRS 115.250).
Seéonl the NRED may, on'its own initiative, issue a "Ceasc and
Desist (.der" against any unlicensed persons “engaging in
activitic: for which they are not licensed under this éhapter",

(sce NRS 1.9.260).

Chapter 119 .‘sclosurc Reauirements

Lik« most states which have cnacted a "p-mmit" type
of rcgulatory .:chcme, Nevada has retained the "mandatory dis-
closure”" requi. - nents of the first level. While Nevada imitated
California's su!: ' .vision "licensing" statutcs, it looked to the
Intcrstate Lané ¢ les Act wﬁen it draftcd its "disclosure"
_requirements. Dis ‘losurc is accoinplished by the showing to
prospective purchas.rs of a "property report", wvhich contains
the same information ~equired by the NRS 119.140 “"statement of
record". This showing prior to contract signing is required by
NRS 119.1860(4). NRS 11'.180(5) and (6) state the rights of a
purchaser to rescind wh: ‘e hc has rot scen the property report;
which are cither threc ¢ vs from the sigring of a cond&nct vhere -
the property rcport was :.*‘ shown to the purchaser three days
in advance of such signing or three days after being showa the
property report where it wa.s not shown until after the signing.

An alternative rosody, in addition to recision, or in

licu thercof if the three-day tii ¢ limit hes passed, is contained
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in NRS 119.220. This section provides an action for damages
where there exists a misreprecentation within the statement of
record or the property report. NRS 119.220 was taken almost
verbatim from the ILSA 15 USC § 1709. This civil remedy contains
only three of the five elements éf common law deceit; -~ mis-
representation, reliance and damages. The statute does not
require that the defendant have knowledge of his misrepresenta-
tion or that he intended to induce the plaintiff with such mis-
represcntationf It should also be noted that NRS 119.220(5)

effectively precludes punitive damages.

Prior Avrnroval of Advertising

For better or for worse, Nevada has been one of the
most advanced states in the arca of requiring prior approval of
subdivision advertising. While California demands such prior
approval of out-of-state subdivisions,ié/ it has no corresponding
statutory requirement for subdivisions locatedAwithin that state.lé/
Both the California Real Estate Commissioner and OILSR are given
the authﬁrity to stop the continued use of misleading advertis-

1
ing,—Z/ but neither can prevent the initial "flood" of such

material.lg/ The Uniform Act allows the administrative agency

15/ Ca B. & P. Code S8 10249.1, 10237.7.

16/ Howcver, the California Real Estate Commissioner has
accomplished the same result through a regulation, without
any "specific" statutory authority; see Title 10, California
Administrative Codc £ 2819.85.

Ca. B. & P. Code & 11019; 15 USC 1714.

This lack of a “preventive" remedy has been a target of con-
sumecr protcction advocates. Sce 7 Urban Lawyer 215,

&k
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the authority to demand prior approval of subdivision advertis-

ing if it dcems it nccessary.

19/

Ilowever, Nevada has the only

statute, NRS 119.180(1) (a), which absolutcly demands prior

approval of subdivision advertising of lands located in-state.

That secction recads as follows:

1. No subdivision or lot, parcel or unit in any sub-
division shall be sold:

(a) Until the division has approved a written plan
or the methods proposed to be cmployed for the
procurcment of prospective purchasecrs, the
sale to purchasers and the retention of pur-
chasers after sale, which plan or methods
shall describe with particularity:

(1)

(2)

(3)

(4)

(5)

The form and content of advertising to
be used;

The nature of the offer of gifts or other
free benefits to be extended;

The natutre of promotional meetings involv-
ing any person or act described in this
paragraph;

The contracts, agrcements and other papers
to be cmployed in the sale of such property;
ana

Such other rcasonable dctails as may be
required by the division. The written plan,
or the methods proposed, may be filed as a
part of the application under KRS 119.140
and shall constitutc and be trecated as a
part thercof. .

Nevada leadership in this area is further evidenced

by thé fact that the advertising guidelines adopted by HUD

(24 CFR § 1715.15) were bascd upon NRED guidelincs contained in

19/ Uniform Act

10(b).
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the Rules and Rcgulations, (Scction VI of the March 25, 1975
.publication).
The requirement that subdividers submit their adver-
tising for prior approval was an issue in the Landex trial. That
trial court (Dept. 7, Seccond Judicial District) held that
NRS 119.180(1) (a) was constitutionally valid. 1In addition,
District Judge Peter Breen reprimanded the defendant and his
attorneys for their refusal to comply with that statute. 1In his
Decision dated Scptember 29, 1975, on page 5, Judge Breen states:
“. . . Rather than seek a review of the actions of the
Real Estate Division through orderly and proper legal
cnannels, the attorneys and their defendants decided, as
it were, to take the mattex into their own hands, unilater-
ally overruling the Real Estate Division's cfforts to
enforce Nevada's statutes. How can we expect the average
citizen to obey our laws if the substantial businessman
and his attorney are allowed to sclect what rules and
decisions they will and will not follow? . . ."

As indicated earlier, that decision is expected to be appealed

to the Nevada Supreme Court.

Reqgistered Represcniative Issue

NRS 119.180(1) (b) authorizes a developer to employ
person; not licensed under Ch. 645 (Recal Estate Brokers and
Salesmen) to sell subdivision parcels. Absent that section such
use of registered repreéentatives would be prohibited by law,
(sce NRS 645.240). In 1973 the Nevada Legislature amended
NRS 119.180(2) so as to cnd the registecred represcntative excep-
éion on January 1, 1975. Secveral registered representatives

brought suit challenging the constitutionality of the 1973
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amcndment. The trial court (Dept. No. X, Eighth Judicial
District) ordecred summary judgment for the State of Nevada,
however, it was reversed by the Supreme Court on grounds that
some cvidenciary hearing was necessary. The issues are once
again before the same trial court and in the meantime the NRED
is enjoined from enforcing the 1973 amendment against the

named defendants.

State's Richt to Sue for Restitution
Oon the face of Ch. 119, there is no indication that
the Nevada Legislature intended that the NRED should have the
right to sue for restitution so as to allow victimized purchasers
a return on their money. Even without such express authority,
the majority rule is that a state, once in court, can request
"complete relief", including recstitution for victimized
consumcrs.gg/ In any case, Nevada's position appears to be clear
because of NRS 645.215(1) and (2) which read:
645.215 Real estate division may investigate certain
transactions relating to unimproved land, subdivisions;
injunction in event of fraud, deceit, false advertising.
(1) If the real estate division has reason to
believe that fraud, dececit or false advertising is being,
has been oxr is to be pertetrated in conncction with the
proposed or complcted sale, purchase, rental, lease or

exchange of any vacant or unimoroved land or subdivision
outside the corporate limits of any city, it may investigate

20/ Scc Mitchell v. Pobert De Mario Jewelry, Inc., (1968)
361 US 288, 4 Likd 2d 323; 805 Ct. 332; and 55 ALR 3d 198,200.
For the minority rule sce Commonwealth v. Pennsylvania
APSCO Systems (1973) 10 Pa. Commonwealth 138, 309 A2d 184.
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the circumstances of such sale, purchase, rental, lease
or exchange.

(2) If such investigation reveals any cvidence of
fraud, deceit or false advertising which has influenced
or induced or may influence or induce the sale, purchase,
rental, lcase or exchange, the real estatc division shall
advise the attorney general or the district attorney of
the county in which the land or subdivision is located.
The district attorney or, upon the request of the adminis-
trator, the attorney general shall causc appropriate legal
action to be taken to enjoin any further sale, purchase,
rental, lease or exchange until the fraud, deceit or false
advertising is eliminated and restitution has becn made
for any loss. [Emphasis added]

It should also be noted that an order for restitution was

reguested and granted by the Landex trial court.

Observations

Consumex protection is very much in fashion these
days, vet periodically one must stand back and ask if any good
is really being accomplished. Since the implementation of
ch. 119 in 1971 the NRED ha's prosecuted only one case to a final
judgirent (Landex) and Lhere are no cases prcsenily being prose-
cuted. A number 6f out-of-court agrcecments have been reached
between NRED and subdividers suspected of violating Ch. 119,
but anﬁ officials are disenchanted with the results. It is the
present writer's impression, from discussions with NRED officials
that additional lawsuité will soon be forthcoming. If such
lawsuits can be completed as successfully as was the Landex trial
court decision, then it is felt that some real hcadway will have
been made in protecting consumers from unscrupulous subdividers.
Necdless to say, any decision by the Supreme Court on the Landex

case will be crucial.
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Another aspect of Ch. 119 implementation is the fact
that the number of active subdivisions in the State of Nevada
has been halved since 1971. It is hoped that this is because
disreputable subdividers are unable to comply with Ch. 119
requirements. However, there is the distinct danger that even
reputeble subdividers are being precluded from their occupa’ion
because of the sheer bulk of the state and federal filing
requirements. One remedy to this problem of duplicate filing is
suggested by NRS 119.120(4) which allows the OILSR application
to be utilized to the extent that the same information i$§ reqguired
by Ch. 119. At present, however, the diffcrcnces between the
two applications are too great and the NRED does not accept even
such partial duplicate filing. At onc time it was hoped that
OILSR would accept state filings, which are usually more exten-
sive in scope, but little progress has been made here either.zl/

One of the most'promising answvers to the problem of
duplicate filing lies in the Uniform Act which has been adopted
by eight states (sece footnote No. 12). Section 20 of that Act
statesg

"This Act shall be so construcd as to effectuate its
gencral purpose to make uniform law of those states which
enact it." :

Why Nevada rejected the Uniform Act is not clear to the present

writer, since it appears to cffect the same results as the more

3

21/ At present the following state filings arc being accepted
by OILSR in licu of the federal application: California,
Florida, llawaii and New York. Scc 24 CFR 3 1710.26.
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complicated statutory scheme of Ch. 119. In any case, "if

add tional states adopt the Uniform Act it may be possible to
formulate a single method of filing. It is suggested here that
the Nevada Legislaturc might do well to rcconsider substituting
the Uniform Act for Ch. 119, paréicularly because of this goal
of uniformity which deals directly with the nationwide problem
of subdivision sales practices.

Finally, there is the problem that licensing implies
approval. Both HUD and Nevada property reports have large print
disclaining any such effect, nevertheless it is felt that the
air of approval is still there.zg/ The Uniform Act, Ch. 119
and ILSA all prohibit any such representation of governmental
approval.gl/ However, it has been the present writer's personal
cxperience that these statutes are violated with impunity. One
subdivider has even been quoted as having found the property
report to be an exccllent medium for aévcrtising.zﬁ/ Any harm
done to consumers by this "implied approval" wil{ only be offset
by an aggressive enforcement of Ch. 119 by the NRED, and
particularly by the successful completion of the Landex case

before the MNevada Suprcme Court.

22/ 6 Univ. of Michigan Journal of Law Reform 511,521

(Winter, 1973).
23/ 7JLSA (15 USC 1716), Ch. 119 (KRS 119.170), Uniform Act (8 G6(b))
24/ “"Consurmcer Protection in Land Development Sales" by

Ron Walsh, 44 Conn. Bar Journal 403 (1970).
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Mr. GonzaLez. Thank you very much, Mr. Barnes. You have be_en,
in my opinion, a most valuable witness. And you, yourself, I think
give the reason why, in your prepared statement. And that is: You
come from a State that, as you picture it, was considered the chief
State involved in that type of interstate land transaction.

You have also come from a State where you had no legislation to
speak of, statewide; then you had a weak provision; and then you
had strengthening factors. But also, I think you report that current
efforts are to weaken that law.

Mr. Barnes. That is correct.

Mr. GonzaLEz. So it reflects a very valuable experience track record -
that we should welcome, and perhaps follow through with specific
questions subsequent to these hearings.

And so I, for one, would ask unanimous consent that we keep the
record open on these hearings for that purpose, subsequent to your
appearance.

We may wish to submit some questions to you, which you would
reply to at your convenience for the record.

Mr. KeLLy. Mr. Chairman, reserving the right to object. I would
certainly have no objection, if T could have some assurance that when
the questions go out and the answers come back, that each member
of this subcommittee have delivered to his office a copy of both.

Mr. GonzaLez. Well, I assume that this has been the case in the
past—that is, if they are done expeditiously and within time, before
the transcript is closed. Well, of course it becomes part of the record,
and that is available to us as soon as it is printed up and available.

Mr. KeLry. Well. I understand, Mr. Chairman. But while the rec-
ord is still open, I think that each member of the subcommittee ought
to note this, because otherwise it could very well go into the record,
and we would not be aware of.it until it was down the tube. And
T think this is fine, for us to get any pertinent information, but I think
every member ought to know it, if it is going to be done outside of
the duly constituted hearings.

Mr. GonzaLez. Well, when I said “keep the record open,” I meant
within the normal, traditional period of time, as we always have in
the case of subcommittee hearings.

Mr. KeLLy. Well, further reserving the right. to object, can we get
the assurance of the chairman that if the questions go out or answers
come back, that each member of the subcommittee would get a copy
of them ¢

Mr. GonzaLez. Well, as T say and repeat, this has been my under-
standing from time immemorial here. that when we have requested
submitting questions for the record to be answered by the witness,
it is implied or understood that it would have to be within the limita-
tions that printing of the record and the return of the transcript
would imply.

That is, the witness himself has to have an opportunity to review
them and answer them. and have ample opportunity to answer for
the record. So it. would be no more than the traditional request.

Mr. KerLy. Well, Mr. Chairman, further reserving the right to
object, if we are going to keep the record open, without my objection
it is going to be on the basis that if questions go to the witness, that
I know they went, and what they were. And if he sends answers back,
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I know that they came back before I see them in the record for the
first time. .

Because otherwise, there can be a lot going into what will constitute
the “committee record,” without the members knowing about it. And
I don’t know whether it has been going on in the past, but if it hasn’t
been happening this way, I suggest that it should. .

Mr. GonzaLez. Well, as far as my experience is concerned here, this
has almost universally been done on almost every committee level
that I have served on. But with the understanding, of course, that it
would be within a reasonable time that the member would submit
the questions.

We have done this with the Chairman of the Federal Reserve
Board, and the like, and what I can’t answer for you is whether or
not every member of the subcommittee was given the specific ques-
tions asked by the particular member who requested that at the time.

But I do gnow that the individual member requesting it would
get the answers before the record was printed.

Mr. Kerny. Mr. Chairman, further reserving the right to object—
I am not trying to cause this thing to get more monumental than it
is, but what I am suggesting is that if some individual member has
a question for the witness or the deputy attorney general of Nevada,
that there would be no reason why he could not ask that. There would
be no reason why he could not take his questions and answers and
submit them to the subcommittee for insertion into the record.

I have not question about that. But at least, at some time, each
subcommittee member would have an opportunity to know what the
questions were, and what the answers were, before it constitutes a part
of the record.

And so this is the predicate for my objection to keeping the record
open, with the idea that the record could be built out in Nevada-where
we would not have an opportunity to know what is coming and going.

Mr. GonzaLez. I can assure the gentleman that that fear is grounng)-
less, and there would be no reason why——

Mr. KeLLy. No objection, Mr. Chairman.

Mr. GoNzavLEz. I thank the gentleman.

They have rung the second set of bells and we have to go over and
record our votes. So we will suspend temporarily for about 5 minutes
and get that chance and return.

[Recess.]

Mr. GonzaLez. The subcommittee will come to order and we will
proceed with Mr. Barnes.

I noticed that Attorney General Anaya referred to the presence
of, and he seemed to be impressed by the extent of it but we did not
follow by asking him specific questions, the presence of organized
crime in the fraudulent land sales incidents.

Has that been the experience in Nevada to any substantial degree?

Mr. Barnes. Not to any substantial degree. We have had rumors
that the ﬁnancilhg for one of the developers was related to—the com-
pany was related to organized crime but other than that, that is the
only thing that I have heard.

We have not gotten too much of that in Nevada.

Mr. GonzaLez. You don’t have any record of any substantial pres-
ence or visible substantial presence of such a thing as organized crime ¢
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Mr. Barnes. Not really. The closest thing to that other than this
financing would be that there has been involvement of an individual
named Leonard Rosen, who is a financial consultant for a company
called Preferred Equities Corp., which is one of the biggest subdivi-
sions we have going right now. And he is, 1 undorstan(f; being inves-
tigated by the Federal Government for these offshore tax shelters and
I have heard rumors, but other than that, no solid information.

Mr. GoxzaLez. I wonder if you could give us a little bit more of an
explanation. a little bit more detail on the Nevada law requiring ade-
quate financial arrangements for all of the promised improvements.

Mr. Barnes. The adequate financial arrangements have been inter-
preted and implemented in basically four different things.

One would be 100 percent escrowing of funds for all promised im-
provements at the outset of the licensing of the development. The
second would be a third-party bond of some sort for the full amount
of the improvements, so that we would not let the developer himself
issue a bond. but if a bonding company would do it, that would be
acceptable.

Third, we have also had a policy of allowing a letter of credit for
the amount of the improvements.

And the fourth one is an escrow account that is made up of percent-
age payments of the downpayment and the monthly payments which
are made by the purchaser into an account which is frozen until such
time as the account reaches the full amount of the improvements. The
developer can’t touch it until that point.

Mr. GoxzaLez. On this third-party bond, does your experience in
Nevada show that they are almost nonexistent or are they available?

Mr. Barnes. They are almost nonexistent. Most bonding companies
won’t undertake something like that.

Mr. GoNzaLez. Does this requirement apply to all developers, re-
gardless of size ?

Mr. Barxes. Yes. My understanding is that the real estate division
applies that to all developers, regardless of what size they are.

Mr. GoNzaLEz. Does the record show that this practice has limited
or impaired activity in the sale of land?

Mr. Bar~Ees. That is very hard to say because you never know why
someone—well. first of all, you don’t know if someone doesn’t register.
oftentimes, and if you do know that, you don’t know why they didn’t.

I know the land sales industry, basically, has been impaired sub-
stantially since 1973. when we first got our strong Land Sales Act.

Whether that is due to the requirements that are now placed upon
developers prior to being licensed. or whether it is something due to
the economy. I don’t really know. But I would assume that it probably
has dissuaded some developers who would have come in if they did
not have to make these adequate financial arrangements. And. hope-
fully, it has been ones who would have caused problems if they had
been licensed.

Mr. GonzaLez. Who determines the adequacy ?

Mr. Barxes. That is determined by the administrator of the State
real estate division.

Mr. Goxzarez. In vour opinion, do vou think that that could be done
as easily or as expeditiously or satisfactorily on the Federal level as
it can on the State level ?
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Mr. Barnes. I would doubt that that would be true for purely intra-
state developments. Probably the people in the State itself would be
more able to adequately determine that. However, for the large devel-
o]!l)ments which are sold throughout the United States, I think probably
the Federal agency could do it better than we could in Nevada or
New Mexico could in their State.

Mr. Gonzarez. I think that the experience some of us have had
with the present Federal law would indicate the difficulty there.

Now as I understand it, the Nevada act has an exemption for real
estate sold free and clear of all liens and which has been inspected by
the purchaser.

What, if any, is your experience under that provision regarding
continuing land sales abuses?

Mr. Barnes. That is one of the provisions that we are most unhappy
about in our own law because it doesnt prohibit the developer from
later encumbering the property and it doesn’t mean that just because
it is free and clear, that there aren’t other problems that the developer
is not going to promise that there is a river on the property when there
isn’t, in fact, or that he is going to put in certain public utilities when
he, in fact, won’t.

So that is one of the things that we would like to see taken out of our
own law. However, I doubt that the State legislature would go along
with it.

Mr. GonzaLez. With respect to the parens patriae doctrine and its
inclusion in the Minish bill and its applicability to interstate land
sales transactions, the fear has been expressed by some associations
and individuals that this would give rise to unnecessary lawsuits and
would proliferate frivolous or harassment lawsuits by the State attor-
neys general.

It 1s true that the Federal presence in the case of antitrust, as was
brought out earlier, is of recent date. But I would like to know, since
you endorse the idea also in your statement, I would like to know
your thinking is on that.

Mr. Barnes. Well. I know that when the discussions were held on the
antitrust parens patriae provision, this same objection was raised
and there were some statements on that by then Attorney General Mil-
ler after that act was actually signed into law. I think I would pretty
much agree. He was at the time the Virginia attorney general, by the
way, and I think I would pretty much agree with what he said. and that
was that it never makes good political sense to bring a frivolous law-
suit.

People at that time, opponents of the parens patriae portion of the
bill, said that attorneys general throughout the country would use these
things for politically motivated reasons and that there really wouldn’t
be any basis for that.

It is my experience that it always hurts you more politically to file a
laiwsuit that is not justified in fact that it does to not file it in the first
place.

So I think that really this is something that is probably raised by
people who are concerned about the beneficial effect that this would
have for the people of the State, and the very unbeneficial effect I think
it would have for the unscrunulous developers.

I don’t think it is a valid objection.



192

Mr. Gonzarez. I believe the biggest problem that I have seen since
the enactment of the Interstate Eand ales Act, such as it is now, is
that it unwittingly has come to hamstring, and to a certain extent,
hurt, a homebuilder or a developer who happens to be wholly intra-
state who has no intention or desire to advertise interstate or even sell
on an interstate basis. And yet, this has been the problem in my area
because of some peculiar circumstances.

For example, it is a very active military base area and so we have a
lot, if not most, of the retirces living traditionally in the San Antonio
area. We have had cases where a homebuilder and developer attempt to
sell to a locally stationed officer in the armed services and finds himself
under the jurisdiction of the Interstate Land Sales Act, and therefore,
facing such things as payment of a $20,000 fec and other impediments
where the individual purchasing, has originally had a domicile or
home base somewhere outside of the State. But, in the meanwhile, he
may have determined that he would like to retire in the San Antonio
area, and naturally, is soliciting the purchase of the property by per-
sonal inspection and purely through local advertising.

Yet, the interstate portions of the law have been very much present
and created some difficult situations. HUD has interpreted the law in
strict accordance and insists on the coverage and the payment of a
pretty expensive filing fee ; $20,000, I think, is pretty expensive for the
developer.

What is your experience with the law, with the Federal law in
Nevada? Has it been concentrating mostly on cases of that nature
where it is purely a local operator and not the big interstate operator?

Mr. Barnes. I can’t think of a single instance that I know of in
Nevada where that has happened, where they have gone into a situation
such as you have described. I just can’t think of one.

I do agree that that isn’t what I would consider a proper applica-
tion or should not be a proper application of the law. But I just can’t
think of an occasion like that in Nevada.

Mr. Goxzarez. Well, I am still arguing with HUD because I could
not help but agree with this particular individual, who isn’t even
really in my own district, because I have been redistricted and I have
the core or the heart or the inner city of San Antonio and I don’t have
all of the city.

And the home that he built is just outside of my district, And, never-
theless, because of my position on the committee, he appealed to me,
and I’m still trying to argue this. Because I agree with your judgment,
but this is not the judgment thus far by the administrators in%.

T am hoping to convince somebody, but that is where we are.

Thank yvou very much.

Mr. Kelly?

Mr. Keroy. Thank you, Mr. Chairman.

In your testimony, I got the impression that you kind of used the
criteria of size as being some sort of an evidence. I must have mis-
understood. You didn’t intend that. did you?

Mr. Baryes. No, I did not mean to intend that that necessarily
followed. But in our experience, it is usually the large developers who
cause us the problems.

Now not every large developer does.

Mr. KerLy. Well, that is because they are involved in interstate
commerce and not because they are big. So that if you have a big
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developer that is legitimately an intrastate operator, then you would
not expect the law to apply to him just because he is big?

Mr. Barnes. No, I wouldn’t. But I will say that even when we were
talking about intrastate—no, I would agree with that. Right. Most
of the problems are only the interstate. That is correct.

Mr. KeLLy. On this business about putting money up front, wouldn’t
you agree with me that that is a super suggestion, because then there
1S NO WOITYy.

I mean I understood that to be your testimony.

Mr. Barnes. I think that that is one of the best solutions. )

Mr. KerLy. Except for the fact that you are just almost making it
necessary for everybody in business to be big or to be solvent. And
usually, to be solvent is to be big. And that means that every little
businessman is out. And this is a fairly typical development these days.
We damn business for being big and then kill everybody that isn’t.
And then we wind up hating big business and all the little business
is dead. We have to quit if we don’t believe in the free enterprise
system.

Mr. Barnes. That is a problem and I know that it probably is
difficult for some of the smaller developments to put all of the money
in up front.

There, of course, are alternatives. I could say the way we have it
now, we do have this letter of credit and third-party bond and this
escrow account.

However, the escrow account, that takes in a portion of the monthly
payments.

Mr. KeLLy. Well, let me ask you this: Couldn’t it be done within—
we’ve gotten by for 200 years without absolutely protecting everybody.
Couldn’t we maybe get by with just one more 200 years. If we would,
for instance, start slamming the jailhouse door on some of these crooks,
and that means not passing more laws but just prosecuting the ones we
have. And then another situation that we would require these people
to specify what they were going to do and then require them to put on
the literature that the money to do this is not available and you are
l(39,p3nding exclusively on the word of the developer that it will ever

e done.

It is kind of like the warning on a cigarette package. And because
what this would do, it would open up competition and that would
benefit the consumer because when you start reducing, as you have
testified here this morning, the number of developers that are in the
land developing business, that just, in itself, causes the price of land to

up.

And also, putting this money up front is very expensive because you
could be talking about money being held up for a couple of years or
more. And with money going at 9, 10, 15 percent, that is heavy and the
guy we are protecting is getting so much protection, he can’t afford it.

‘Would there be some limitation on your suggestion in the area that
T have suggested by my remarks?

Mr. Barnes. Well, first of all, Mr. Kelly, I do agree with you totally
on your point of enforcement, because I think that that has been one
of the biggest problems that even the current act, there have been a
lot of complaints about it not being properly enforced by OILSR, and
I have seen that myself. I have seen cases where we have had trouble,



194

or one case where we have had trouble with the Federal authorities in
trying to really get them to do anything.

They eventually did, but it took a long time.

So that is one of the big problems. But I do feel that if the develop-
er is going to make all of these promises. I think he should be required
to put up something to show that he really means it.

I mean I don’t think he has to make these promises. If he can’t put
up the money, fine, but he can say, here is the land, and tell them
basically what the situation is and not make the promises.

Mr. KeLLy. If we turn you loose on the world, all of these two-faced
companies are going out of business. Do you agree? I mean because
what do they promise? Happiness ever after, besides white teeth.

But it would seem to me as though the purchaser, by law, is warned
that, look, there isn’t a dime in this world other than what is posted
in this box. This is all of the money that this person has put up. There
are no bonds, there is nothing. This is the only money that is actually
in escrow to pay for what he is promising you. And you are relying on
his word.

Now if you do that, you can get skinned. And if you put 2 warning
like that on there and then people just simply want to trust this per-
son, why should we just simply hmit competition, impose costs on
everybody else in order to protect someone that has a fraud wish.

Mr. Barxes. Well, one of the problems, and I do see the problems
for the small developer in putting the money into an escrow account,
but one of the problems that we have with the property report, and
everything that the property report says, is that, for one thing, people
oftentimes don’t read it. For another thing, even if they do read it,
they are assured by the salesman that it doesn’t count.

Mr. KerLy. But if you require that it be printed in half-inch red
and then it says, don’t believe the salesman or anything to keep from
doing things that are really hurting the American consumer because
the increase in the cost of land is one of the heavy problems about the
increase in the cost of homes in America.

Is that so?

Mr. Barxyes. That is so.

Mr. KeLLy. So all of this—I mean everyonc is wondering why that
is. Well, this is why it is. Because we iust keep protecting people until
they are not going to be able to afford it.

All right. T thank you for your interest on that. On this business
about the political lawsuit, isn’t it a real possibility that an enterpris-
ing attorney general. just before election, could file a suit and get the
blast in the paper and then by the time the fact. that the suit is no good
emanates from all of the smoke and blaze. the election would be over
and that would be a beneficial use for political purposes of a bad law.

Mr. Barxes. Mr. Kelly, that is always a possibility. However, I
think that the bill provides that in the case that the attorney general
brings a suit which is not well founded or has acted in bad faith,
wantonly, and so forth, that the court may. and T am quoting from the
bill, the Minish bill. H.R. 12574—it says, “the court may, in its dis-
cretion, award reasonable attorney’s fees to prevailing defendant upon
the finding that the State attornev ceneral has acted in bad faith,
vexatiously or for oppressive reasons.”
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So, I think that is one safeguard that is in the legislation right now,
and I doubt very seriously that most attorneys general would do it in
the first place. But that is a safeguard.

Mr. KeLLy. Well, let me ask you this: You and I agree that there
are precious few crooks that have the jailhouse doors slammed behind
them in this area because they have so much money and so many law-
yers. That I think if you will check the record, there are even fewer
attorneys general that they slam the jailhouse door on.

And I think there are probably a few here, there, and yon that prob-
ably should have just that very thing happen to them. And courts just
aren’t really noted for their activity about putting the attorneys
general in jail.

I have another question.

Mr. GonzaLEz. Mr. Kelly, I hate to limit, but I must. We have got to
vacate this room in less than an hour, and we have three remaining
witnesses that have been here all morning long. And so I would suggest
that you submit your questions for the record and permit Mr. Barnes
to answer for the record.

And we will proceed. Mr. AuCoin has also come back to the sub-
committee and he may wish to ask a question or two.

Mr. KeLvy. Mr. Chairman, we will just from this point on invoke
the 5-minute rule?

Mr. Gonzarez. Well, it has been more than 5 minutes. I have been
careful to make sure that I received no more time than what you have
received thus far. But I don’t want you to feel it is an arbitrary cut-
off. But we do have this limitation staring us in the face and we want
to be fair to the three witnesses that have traveled many miles and have
been waiting here patiently, and we are caught with the use of this
temporary facility 1n a limited way.

Mr. AuCor~x. Mr. Chairman, I will give up my time so we can get
to the next panel.

Mr. GonzaLEz. Would it be possible to submit the questions that you
have for the record ?

Mr. KeLLy. I have just two more questions, Mr. Chairman. I think
that it probably will take 1 minute. But I will submit them if that is
your preference.

Mr. GonzaLez. Why don’t we go ahead and take them.

Mr. Kewry. All right, on this personal inspection, wouldn’t it be
reasonable to have that to include “or by a personal representative” ?

“specially where the lot to be purchased is valued at, say, less than
$5.000? Because the cost of transportation to seek a lot could be pro-
hibitive—a prohibitive additional expense imposed by the law, whether
the person wants that protection or not.

Mr. Bar~Es. You are talking, now, about a presale ?

Mr. KeLLy. Yes.

Mr. Barnes. I think I would not have any problem with that, if it is
a personal representative chosen by the purchaser. I wouldn’t see any
problem with that.

Mr. KerLy. And couldn’t we use possibly some criteria such as the
value of the land, rather than the size of the lot? For instance, when
you got into this business about the 40 acres, that if you say that the
land is going to have to be valued at more than $1,000 an acre, then you
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are not going to have many people that are buying $40,000 worth of
lots, even if it is 40 acres, 1n interstate sales.

Mr. Barnes. So you could have an exemption for, say, 40 acres where
the land is valued at $1,000 an acre.

Mr. KeLLy. That would just about wind up that traffic in Nevada,
wouldn’t it?

Mr. BarNEs. Yes, that would do it.

Mr. Kewny. Thank you, Mr. Chairman.

Mr. GonzaLez. Thank you, Mr. Kelly.

I have three questions that I would like to submit for the record.

[The following are written questions from Congressman Gonzalez
to Mr. Barnes, along with the answers of Mr. Barnes:]

QUESTIONS FROM CONGRESSMAN GONZALEZ TO JAMES BARNES

Question 1. Do you think Federal law should cover transactions where the vast
majority of purchasers reside in the same state as the offered property and where
advertising and promotion is essentially limited to that same state? What should
be done where states provide inadequate protection? And what principles should
be established that will help HUD identify adequate state standards?

Answer. Federal law should cover transactions in all states where the state
protections are not equal to the Federal protections. It is irrelevant whether
the vast majority of purchasers reside in the same state as the offered property
or whether the advertising and promotion is essentially limited to the same
state as the offered property. The state law and program should contain :

(a) a definition of “subdivision” that is at least equal to the standards set forth
in the Federal definition of ‘‘subdivision” ;

(b) the state law should require the developer to deliver a disclosure state-
ment to the purchaser and the information set forth in the disclosure statement
should be at least that required in the Federal act;

(c) the standards for exemptions from the state act should be no broader
than the exemption standards found in the Federal act ;

(d) the state rescission period should be at least as lengthy as the rescission
period in the Federal act ;

(e) the state law must require that individuals who sell subdivision property
must be licensed in that state as licensed real estate agents;

(f) the state law must have established standards for advertising at least
equal to the Federal requirements and the state law should preferably require
pre-approval ;

(g) the penalties for violations of the act, such as failure to register, mis-
representation, etc. should be at least as stringent as the penalties contained
within the federal act.

If the state law in question has substantive standards that go beyond mere full
disclosure (which, of course, is all that is found in the Federal law) then
there should be a presumption that the state law is adequate. In determining
the adequacy of the state law the quality of the state employees administering
the law should not be a standard, providing that the state has a civil service
act and recruitment and examinations, etc. for the positions.

Question 2. The Senate bill would exempt all interstate sales within 100 miles
of the purchaser's residence. What impact would that have on protecting
consumers?

Answer. In the case of those states which have a land sales act, the exemp-
tion of all interstate sales within 100 miles of the purchaser's residence would
probably have little impact on the protection afforded consumers. However,
such an exemption would have a great impact on consumers who were pur-
chasing land located in an exempt subdivision in a state which did not have
an adequate land sales law. Therefore, such an exemption, if enacted, should
not apply to those states which do not have an adequate land sales law.

Question 3. How common is the use of installment contracts for the purchase
of land in your state? What would be the impact on the land sales industry if
Federal law provided that a developer could only provide financing for the
purchase of the lot if the contract included the protection specified in the
Minish proposal whereby title is transferred to the purchaser within 80 days;
formal foreclosure proceedings take place before loss of title; purchaser estab-
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lishes equity in proportion to payments; and liquidated damages may not exceed
the developer’'s proven damages?

Answer. The use of installment contracts for the purchase of land in Nevada
is very common. The impact on the land sales industry, if Federal law did
provide that a developer could only provide financing for the purchase of the
lot if the contract included the protections specified in the Minish proposal
whereby title is transferred to the purchaser within 30 days; formal fore-
closure proceedings take place before loss of title; purchaser establishes equity
in proportion to payments; and liquidated damages may not exceed the de-
veloper’s proven damages, would be that the consumer would be greatly pro-
tected, however such provisions would increase the cost of doing business and
would drive up the cost of individual lots.

Mr. GonzaLez. We want to thank you again, very much, Mr. Barnes,
for your very valuable contribution.

r. BaArNEs. Thank you, Mr. Chairman.

[ Text resumes on p. 263.]

[The following correspondence was received from the office of the
Honorable Frank J. Kelley, attorney general, State of Michigan, en-
closing a submission “Comments on Proposed Interstate Land Sales
Reform,” with attached exhibits:]
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STATE OF MICHIGAN
DEPARTMENT OF ATTORNFY GENERAL

LT
5

V]
STANLEY D, STEINBORN aéhib

Chiel Assistant Attorney General "

FRANK J. KELLEY

ATTORNEY CENERAL

LANSING
48913

August 9, 1978

Honorable Thomas L. Ashley

Chairman

Subcommittec on Housing and Community Developments
Rayburn House Office Building

Washington, D.C. 20515

Dear Congressman Ashley:

This submission relates to the proposed "Interstate Land
Sales Reform Act of 1978" and the impact on State regulation of
sales of what may be looscly termed recreational land. Attorney
General Kelley had hoped to appear before your Subcommittee on
August 2, 1978, and offer testimony. Unfortunately, the press of
business precluded his being able to appear. The combination of
short notice and an airline strike prevented me from appearing in
his stead.

I understand that not withstanding a series of roll call votes,
the session was productive and much useful information was provided
to you. I am advised that the record is still open and the enclosed °*
submission will still be considercd. .

Once again, let me apologize for Michigan not being physically
represented and offer my assistance should further hearings and in-
formation be needed.

Very truly yours,

FRANK J. KELLEY
Attorney General

rederick H.A/Ho fgécker

Assistant Attorney General in Charge
Real Estate and Vehicle
Regulation Division
1000 Long Blvd., Suite 12
Lansing, MI 48910
Telephone: (517) 374-9750

et
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COMMENTS ON PROPOSED
INTERSTATE LAND SALES REFORM

The Michigan Legislature, in 1972, passed the "land
sales act” 1972 PA 286, MCLA 565.801 et seq; MSA 26.1286(1)
et seq, (Appendix A) which became effective October 1, 1973.
Pursuant to the Act, supra, the Land Sales Division of the
Department of Licensing and Regulation promulgated rules (Ap-
pendix B) to implement the legislation. Our law, from a dis-
closure standpoint, was patterned after the "Interstate Land .
Sales Full Disclosure Act®™ 15 USC 1701 et seq, and from an en-
forcement standpoint embodies many of the features of the pro-
posed "Interstate Land Sales Reform Act of 1978", HR 12574.
Prior to commenting on the proposed Act, a brief review of the
land sales industry vis-a-vis the State of Michigan will provide

helpful background.

Prior to the Federal Act, Michigan citizens enjoyed
very little in the way of protection from out-of-state developers
and virtually no protection, except the limited advantage of pos-
sibly viewing the land of in-state developers. A feeble attempt
at regulation was attempted using the Real Estate License Law, 1919
PA 306, MCLA 451.201 et seq; MSA 19.791 et seq, as a vehicle. Both
the efficacy and legality of this system where suspect and the usual
horror stories of no title, misrepresentation and outright fraud
abounded. Attorney General Kelley and a cadre of public interest
groups and legitimate developers worked closely with the Legislature

and provided the impetus for our present statute.
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Michigan, without being parochial, is somewhat unique
in that with our pleasant geography, four seasons recreation and
relatively high standard of living, it is a development state as
well as a market state. A breakdown of currently effective regis-

trations reflect:

TOTAL IN-STATE OUT-OF-STATE
Effective Registrations 326 242 84
Lots or parcels registered 119,189 29,051 90,138
Number of Developers 235 198 37
Average nurher of lots per
registration 366 120 ‘1,073
Average registrations per
developer 1.39 1.22 2.27

We feel that because of our stringent registration require-
ments, many developers are not marketing in Michigan. Also, out-of-
state developers are registering only a small portion of their total

offering.

The complaint history, since enactment of our State law,
reflects a relatively low number. While we could be tempted to at-
tribute that fact to our stringent law and firm enforcement posture,
factors such as the economy, energy crises and soft market conditions

are of equal effect. The breakdown quantitatively is:

co:gi.A?:'rs IN STATE OUT STATE CONSUMER AGENCY INITIATED
9/75 109 72 37 48 61
9/76 117 93 24 50 67
9/77 107 73 34 65 42
6/13/78 68 41 27 40 28

TOTALS 401 279 122 203 198
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It should be noted that one complaint may be from a property

owners group while for reporting purposes, it would be treated as one

complaint.
An analysis of the complaints breaks out as follows:
10-1-75 thru 10-1-76 thru 10-1-77 thru TOTAL
TYPE OF COMPLAINT 9-30-76 9-30-77 3-31-78
1. Offering or advertising of
unregistered lands 44 30 18 92
2. Sale of unregistered lands 5 3 0 8
3. Unable to obtain deed 5 9 3 17
4. Unable to record deed 1 1 1 3
5. Unpaid taxes 2 4 1) 6
6. Incompleted roads 3 2 1) 5
. 7. 1Inability to obtain water 0 [} L] 0
8. 1Inability to obtain electric 1 1 3 S
9. Inability to obtain sewer 0 6 0 6
10. Incompleted recreational
facilities (amenities) ] 2 ] 2
11. Use of unapproved adver-
tising by registered
developer 2 3 4 9
12. Misrepresentation or failure
to disclose pertinent facts 18 18 9 45
13. Failure to comply with
rescission right 8 6 3 17
14. Complaint relating to
Property Owners AsSsoc. 1 [} 1 2

15. Use of unapproved contract 2 [} 1) 2
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PERIODS : .
10-1-75 thru 10-1-76 thru 10-1-77 thru TOTAL
TYPE OF COMPLAINT 9-30-76 9-30-77 3-31-78
16. Unclassified 14 14 9 37

17. Possible violation of
other acts (referred) 2 4 [} 6

18. Non-compliance with
annual renewal pro-

visions 8 3 [} 11
TOTALS 116 106 51

GRAND TOTAL 73

—

.
Michigan then may be cited as an atypical example in that a
good statute and a commitment to enforcement provide adequate protection
for our citizens and those of other states who are contemplating pur-
chasing recreational land in the "Wolverine State". Our success, in
large measure, is attributable to the fine cooperation we have always
received from our counterparts in the Office of Interstate Land Sales
Registration. Requests for information have always been expeditiously
responded to both at the central and regional office level. A spirit
of cooperativeness between the states fostered in part by the good
offices of the National Association of Attorneys General has been
another effective tool in dealing with developers located far outside

our individual borders.

Because of the interstate nature of the industry, it is in-
cumbent upon the Federal Government to be in the fore front of protecting
prospective purchasers without preempting those states that have effec-
tive regulatory systems. If every state was in Michigan's enviable

position, then the nced for a federal presence would be diminished.
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Sadly, this is not the case. Regulations, which do not inhibit or
strangle responsible development and a healthy land sales industry
is needed. It appears the market is once again improving and sales

activities are being intensified.

From that base, Attorney General Kelley would then generally
endorse HR 12574 and urge its enactment. Pollowing is a section by

section review of the HR 12574 and a comparison to Michigan law:
SECTION 1702 - EXEMPTIONS .

1702(a) (1) Michigan has a 25 lot threshold for registration with a
limited exemption for up to 50 lots if fully platted,
recorded and no amenities are promised or advertised.

1702(a) (2) Michigan does not have a "size" exemption; the proposed
40 acre requirement would provide adequate protection.

1701(3) A "housckeeping” change.

1702(a) (4) Michigan has a "court order exemption". This proposal,
to capture sales pursuant to Bankruptcy Court orders, is
extremely significant and fills a regulatory void. Because
of the Federal posture of most bankruptcy proceedings, this
change provides valuable and necessary protection; ATTORNEY

GENERAL KELLEY STRONGLY SUPPORTS THIS PROVISION.

SECTION 1703 - PROHIBITION AND RIGHTS OF REVOCATION

Michigan provides for a 5 day "buyer remorse" period which
begins on the date the consumer receives a legible and
executed copy of the contract. The proposed legislation
provides a 30 day period plus an additional 3 years in

certain circumstances. Obviously, the longer a consumer

33-716 O - 78 - 14
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to consider a decision, one of two events will occur;
either procrastination until the end of the period or
a reasoned decision based on the opportunity to make
inquiries and gather the necessary facts. Hopefully,
the latter will occur. The other changes to this sec-
tion ease the burden of proof on a consumer seeking re-

cession or the agency in an enforcement action.

SECTION 1705 - INFORMATION REQUIRED IN STATEMENT OF RECORD

Michigan employs a system of previewing and approving
advertisements and promotional materials of all media.
The contents thereof are compared with the Statement of
Record for accuracy and veracity and an approval number
assigned that appears in the ad. While such a system
is administratively burdensome, it serves as a check in

an area historically abused.

From an enforcement standpoint, having promotional
material available is very desirable. While the Michi-
gan system may be inappropriate at the National level,
the ability to monitor what is being said by comparison
with what is on file is very helpful. Additionally,
should the developer deviate from what it filed, ad-

ministrative remedies may be imposed.

SECTION 1708 - EFFECT ON STATE LAWS

THE PROPOSED LEGISLATION IS PREEMPTIVE IN NATURE AND
NOT SUPPORTED BY ATTORNEY GENERAL KELLEY. STATE REGU-

LATIONS SHOULD NOT BE PREEMPTED UNLESS THE INCONSISTENCY
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PROVIDES A LESSER DEGREE OF PROTECTION TO THE PUBLIC
INTEREST. ATTORNEY GENERAL KELLEY RECOMMENDS THIS

SECTION BE AMENDED TO REFLECT THAT POSITION.

SECTION 1709 - DAMAGE AWARDS

The proposed legislation tracks the Michigan system.
We provide for 6% interest on the amount of actual
damages from the date of payment less anyincome the

consumer may have received. .

SECTION 1711 - STATUTE OF LIMITATIONS

The proposed legislation is consistent with the Michi-
gan Statute except the maximum period is 6 years from

the sale or lease.

SECTION 1714 - ADMINISTRATIVE REMEDIES

The proposed legislation is very similar to those reme-
dies in our state law. The ability to issue a cease
and desist order prior to hearing in extraordinary cir-
cumstances has proven to be very successful and urges
developers to expeditiously proceed through the hearing
process. The developer is protected from agency abuse

of the device by the judicial review procedure.

(NEW) CIVIL PENALTIES

The HMichigan Statute does not provide for civil penal-
ties. Such a device is an effective deterrent to a

potential violation.
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SECTION 1717 - CRIMINAL PENALTIES

Michigan provides felony penalties of $25,000 or up

to 10 years imprisonment for willfull fraudulent con-
duct; any other violation is a misdemeanor subjecting
a violator to $2,000 or a maximum of 90 days imprison-

ment. Only two criminal prosecutions have been concluded.

SECTION 1718 - REGULATION OF ADVERTISING

This section is necessary to effectively deal with aa-

vertising and is consistent with the Michigan approach.

SECTION 1720 - PUBLIC EDUCATION

The best form of consumer protection is an informed
consumer protecting themself. No matter how good a
registration and disclosure system is devised, too

often the government is involved in seeking remedial
relief. An effective program to inform and educate

the public is the catalyst for an effective program.

(NEW) "PARENS PATRIAE" RIGHT TO SUE

Attorney General Kelley favors “parens patriae” legis-
lation as a tool that benefits the public as well as
government at both the national and state level. The
system sets forth an cffective vehicle that safeguards

a developer from multiple recoveries or vexatious actions

while giving injurcd consumers a viable recourse. As
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seen in the "Antitrust Improvements Act", a rash of
irresponsible lawsuits has not resulted. You have
probably been inundated by favorable comment by the
Attorneys General and negative imput from the industry.
Rather than rehash the pros of "parens patriae”, suf-
fice it to say Attorney General Kelley strongly en-

dorses this section.

(NEW) IMPROVEMENTS DEALING WITH BASIC SERVICES

.
This provision is consistent with the Michigan statute
and has proven to be effective. Performance or surity
bonds are also acceptable alternatives to an escrow ac-
count. The same system is utilized for assurances that
promised amenities will be provided and in place as prom-

ised to the purchaser.

All in all, HR 12574 represents a salutory effort to pro-
vide more protection to consumers without being unduly burdensome on
developers. With the exception of the preemption issue, Attorney Gen-
eral Kelley enthusiastically endorses the bill. Conversely, S 3084
is in the nature of a "developers bill" and does little to enhance
consumer protection in this area which has been subject to abuse.

Many consumers buy this type of land for retirement or recreational

purposes. They should be assured of reality and not "pie in the sky".
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NOTICE

The statutory provisions and rules contained in this booklet are not ro be
considered the final authority on the current law. While every effort has been made
to insure the accuracy and completeness of this booklet, it is impossible to include
changes in the law which occur after this booklet has been printed.

This booklet contains the law effective on June 1, 1974,
Revisions to the statutory provisions and rules contained in this booklet may

be obtained from the Michigan Department of Licensing and Regulation, Land
Sales Division, 1008 South Washington Avenue, Lansing, Michigan 48926.
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LAND SALES ACT
P.A. 1972, No. 286, Eff. Oct. 1, 1973

AN ACT to regulate the disposition of lots, parcels, units or interests in lands
within real estate subdivision; to require registration; to protect the purchaser from
unfair and deceptive trade practices; to provide for the filing of bonds and
performance assurances; to regulate advertising, promotions and sales contracts; to
provide for the payment of fees; and to provide penalties.

The People of the State of Michgian enact:

565.801 Short title
Sec. 1. This act shall be known and may be cited as the *‘land sales act’’.

565.802 Definitions
Sec. 2. As used in this act:

(a) ‘*Advertising’’ means the publication or causing to be published of all material which
has been prepared for public distribution by any means of communication. The term does
not include stockholder communications such as annual reports and interim financial
reports, proxy materials, registration statements, securities, prospectuses, applications for
listing securities on stock exchanges, and the like; prospectuses, property reports, offering
statements, or other documents required to be delivered to prospective purchaser by an
agency of another state or the federal government; all communications addressed to and
relating to the account of persons who have previously executed a contract for the
purchase of the developer's lands, except where directed to the sale of additional lands.

(b) “*Agent’’ means any person who represents, or acts for or on behalf of, a developer
in disposing of subdivided lands or lots in a subdivision, and includes a real estate broker
as defined in Act No. 306 of the Public Acts of 1919, as amended, being sections 451.201
to 451.219 of the Michigan Compiled Laws, but does not include an attorney at law whose
representation of another person consists solely of rendering legal services.

(c) *‘Blanket encumbrance’’ means a trust deed or mortgage or mechanics lien or any
other lien or financial encumbrance, securing or evidencing money debt and affecting lands
to be subdivided or affecting more than 1 lot, parcel, unit, or interest of subdivided land; or
an agreement affecting more than 1 lot, parcel, unit, or interest by which the developer
holds the subdivision under an option, contract to purchase, or trust agreement, except a
lien or other encumbrance arising as a result of the imposition of a tax assessment by a
public authority so long as no portion thereof is past due.

(d) **Contiguous land'’ means any additional subdivided land adjacent to or adjoining the
subdivided land included in any earlier subdivision for which a certificate of registration
has been issued and which is offered under the same common subdivision name and the
same common promotional plan of advertising and disposition.

(e¢) ‘‘Department’” means the department of licensing and regulation.

(f) “Developer’”” means a person, or his agent, who, directly or indirectly, offers
subdivided land for disposition, or who advertises subdivided land for disposition.

(8) **Director’* means the director of the department of licensing and regulation or any
person designated by him to act in his place. .

(h) **Disposition"* means a sale, lease, option, assignment, award by lottery or as a
prize, or any offer or solicitation of an offer to do any of the foregoing concerning a
subdivision or any part of a subdivision.

(i) **Notice'' means a communication by mail from the department. Notice to developers
shall be deemed complete when mailed certified return receipt requested to the developer's
address currently on file with the department.

() *'Offer’* means every inducement, solicitation, or encouragement of a person to
acquire a lot, unit, parcel, or interest in subdivided land-

(k) **Option’’ means, and is limited to, an offer to sell or to purchase respecting which a
consideration of not more than 15% of the total purchase price is exchanged to guarantee
that the offer will not be withdrawn or revoked for an agreed period of time.

(1) **Person’” means an individual, corporation, government or governmental division or
agency, business trust, estate, trust, partnership, unincorporated association, 2 or more of
any of the foregoing having a joint or common interest, or any other legal or commercial
entity.

(m) ‘‘Purchaser’’ means a person who acquires or attempts to acquire or succeeds to an
interest in land.
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(n) **Subdivision'" and *‘subdivided land’’ means any land, wherever located, improved
or unimproved, which is divided or proposed to be divided for the purpose of disposition
into 25 or more lots, parcels, units, or interests, and includes any portion thereof.
Subdivided lands include land located outside this state which is promoted by mail,
telephone qalls, solicitation, or advertisements within or directed into this state. The terms
include any land, whether contiguous or not, if 25 or more lots, parcels, units, or interests
are offered as a part of a common promotional plan of advertising and sale where
subdivided land is offered for disposition by a single developer or a group of developers
acting in concert. If the land is contiguous or is known, designated, or advertised as a
common unit or by a common name the land shall be presumed, without regard to the
number of lots covered by each individual offering, as being offered for disposition as part
of a common promotional plan.

565.803 Subdivisions, disposition of lots, partial, units, or Interests

Sec. 3. The disposition of lots, parcels, units or interests in land from subdivisions is subject
to regulation and control pursuant to this act which is to be administered by the department.

585.804 Offers and dispositions of interests in land, inapplicabliity

Sec. 4. Unless the method of disposition is adopted for the purpose of evasion of this act, as
the procedure for application for and approval of exemption is determined by rules of the
department, this act does not apply to offers or dispositions of an interest in land:

(a) By a purchaser of subdivided lands for his own account in a single or isolated
transaction.

(b) If fewer than 25 separate lots, parcels, units, or interests in subdivided lands are
offered or to be offered after September 30, 1973.

(c) On which lot, parcel or unit there is a commercial or industrial building, shopping
center, dwelling unit, or apartment, or as to which there is a legal obligation on the part of
the seller or his assignee or agent to construct such a building within 2 years from date of
sale, lease, option, assignment, award by lottery, or as a prize.

(d) For cemetery lots or interests.

(e) A subdivision as to which the plan of sale is to dispose to 10 or fewer persons.

(f) To any person who acquires such lots for the purpose of engaging in and does engage
in, or who is engaged in the business of constructing residential, commercial, or industrial
buildings for the purpose of resale; or constructing commercial or industrial buildings for
his own use; or the lease of such lots to persons engaged in such business.

(g) Pursuant to court order.

(h) Securities currently registered or securities transactions exempted by order of the
corporation and securities bureau of the department of commerce.

(i) By a person electing to make offers or dispositions under any 2 or more different
exemptions.

() A campground developed pursuant to Act No. 171 of the Public Acts of 1970, being
sections 325.651 to 325.665 of the Michigan Compiled Laws or a mobile home park
developed pursuant to Act No. 243 of the Public Acts of 1959, as amended, being sections
125.1001 to 125.1097 of the Michigan Compiled Laws.

(k) In a subdivision which has fewer than 50 lots, parcels, units or interests and which
has been fully recorded under Act No. 288 of the Public Acts of 1967, as amended, being
sections 560.101 through 560.293 of the Michigan Compiled Laws, in the office of the
registrar of deeds and in which no amenities are promised or advertised. Nothing in this
subsection shall limit the application of section 27 to a developer or agent of a developer.

565.805 Excluded dispositions

Sec. 5. Unless the method of disposition is adopted for the purpose of evasion of this act,
as the procedure for application for and approval of exemption is determined by rules of the
department, the provisions of this act do not apply to:

(a) Offers or dispositions of evidences of indebtedness secured by a mortgage or deed of
trust of real estate.

(b) Offers or dispositions of securities or units of interest issued by a real estate
investment trust regulated under any state or federal statute.

(c) Offers or dispositions of any interest in oil, gas, or other minerals or any royalty
interest therein if the offers or dispositions of such interest are regulated as securities by
the United States or by an agency of this state.

(d) Condominiums located in Michigan and regulated by the corporation and securities
bureau of the department of commerce.
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(e) Offers or dispositions of an interest in lands by a Michigan state agency, city, village,
township, county, or any other governmental unit, or United States governmental unit,
body or subdivision.

585.806 Registration; property reports; unfair acts; voidabllity of contracts; rescission;
form of contract; third parties
Sec. 6. Unless the subdivided lands or the transaction is exempt by this act:

(a) A person may not offer or dispose of any interest in subdivided lands located in this
state nor offer or dispose in this state of any interest in subdivided lands located without
this state prior to the time the subdivided lands are registered in accordance with this act.

(b) A person may not dispose of any interest in subdivided lands unless a current
property report is delivered to the purchaser and the purchaser is afforded a reasonable
opportunity to examine the property report prior to the disposition.

(c) A person may not engage in any unfair or deceptive act or practice in the conduct of
and disposition of subdivided lands. Disposition of subdivided lands by option on an
option or by assignment of less than the total options held by the seller, is presumed to be
an unfair and deceptive practice. Disposition by instrument purporting to be an option is
presumed unfair and deceptive if the stated consideration for the purported option exceeds
15% of the purchase price of the subdivided land or if the option does not separately state
the purchase price.

(d) Any contract or agreement for the disposition of a lot, parcel, unit or interest in a
subdivision covered by this act, where the property report has not been given to the
purchaser in advance of the time of his signing, is voidable at the discretion of the
purchaser. In addition, the purchaser has an unconditional right to rescind any contract,
agreement or other evidence of indebtedness between the purchaser and the developer, or
revoke any offer within S days from the date the purchaser actually receives a legible copy
of the signed contract, agreement, or other evidence of indebtedness or offer and the
property report as provided in this act. Predating of a document does not defeat the time in
which the right to rescind may be exercised. The burden of proof the document was not
predated is upon the developer. An act of the developer in assigning or pledging a contract
or agreement shall not waive the purchaser’s right to void or rescind the contract or
agreement as provided by this subsection. Each contract or agreement shall be
prominently labeled and captioned that it is a document taken in connection with a sale or
other disposition of lands under this act.

Each contract or agreement for the disposition of a lot, parcel, unit, or interest in a
subdivision shall prominently contain upon its face the following notice printed in at least 8
point type which shall be at least 4 point bold type larger than the body of the document
stating:

NOTICE TO PURCHASER

YOU ARE ENTITLED TO CANCEL THIS AGREEMENT AT ANY TIME IF
YOU HAVE NOT RECEIVED THE PROPERTY REPORT IN ADVANCE OF
YOUR SIGNING OF THIS AGREEMENT. IN ADDITION, YOU ARE
ENTITLED TO CANCEL THIS AGREEMENT FOR ANY REASON WITHIN §
DAYS FROM THE DAY YOU ACTUALLY RECEIVE A LEGIBLE COPY OF
THIS DOCUMENT.

The contract or agreement shall contain sufficient space upon its face in immediate
conjunction with the above notice for the signature of each person obligated under the
instrument acknowledging that the person has read the notice. A third party who is
unrelated to the developer may, in connection with the purchase of, or the making of a
loan secured by such contracts or agreements, rely on a document furnished by the
developer, and signed by a purchaser acknowledging receipt of a property report in
advance of signing a contract or agreement.

Rescission occurs when the purchaser gives written notice to the developer at the
address stated in the contract or agreement. Notice of rescission if given by mail is
effective when it is deposited in a mailbox properly addressed and postage prepaid. A
notice of rescission given by the purchaser need not take a particular form and is sufficient
if it indicates by any form of written expression the intention of the purchaser not to be
bound by the contract or agreement.

(e) No act of a purchaser shall be effective to waive the right to rescind as proviaed in
this sectjon. However, the right of rescission terminates 5 years after the date the
purchaser signs the contract or agreement.
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565.807 Application, filing, forms, execution, contents; registration fee, payment
Sec. 7. Before subdivided lands are offered for disposition, the developer shall file with the
department an application upon forms to be supplied by the department. A registration fee
shall accompany the application. The application may be filed before a plat has been recorded
as provided for in section 172 of Act No. 288 of the Public Acts of 1967, being section 560.172
of the Michigan Compiled Laws, provided the plat has received final approval of the
preliminary plat under section 120, as amended, of that act. The application shall be filed as
prescribed by the department’s rules. The application shall be signed by an authorized agent
of the applicant and include, but is not limited to, the following documents and information:

(a) An irrevocable appointment of the department to receive service of any lawful
process in any civil proceeding arising under this act against the developer or his agent.

(b) The applicant’'s name and address, and the forms, date, and jurisdiction of the
organization; and the address of each of its resident agents, officers, and directors in the
state; the name, address, and principal occupation for the past 5 years of every director
and officer and each owner of 10% or more of the shares of the applicant and any person
occupying a similar status or performing similar functions; the extent and nature of his
interest in the applicant and the subdivided lands as of a specified date within 30 days of
the filing of the application.

(c) A legal description of, based on a survey by a professional land surveyor, and a
statement of the total area included in the subdivision, and a statement of the topography
thereof, together with a map showing the division proposed or made, the dimensions of the
lots, parcels, units, or interests and the relation of the subdivided lands to existing streets,
roads, and other off-site improvements.

(d) The states or jurisdictions in which an application for registration or similar
document has been filed and any order, judgment, or decree entered in connection with the
subdivided lands by the regulatory authorities in each jurisdiction or by any court.

(e) A statement, in a form acceptable to the department, of the condition of the title to
the land comprising the subdivision, including all encumbrances and deed restrictions and

covenants applicable thereto with data as to recording.

(f) Copies of the instruments by which the interest in the subdivided lands was acquired
or proof of marketable title to subdivided lands.

(g) Copies of instruments which will be delivered to a purchaser to evidence his interest
in the subdivided lands and of the contracts and other agreements which a purchaser will
be required to agree to or sign, together with the range of selling prices, rents, or leases at
which it is proposed to dispose of the lots, units, parcels, or interests in the subdivisions.

(h) Copies of instruments creating, altering, or removing easements, restrictions, or
other encumbrances affecting the subdivided lands.

(i) A statement of the present condition of access to the subdivision, the availability of
sewage disposal facilities and other public utilities, including water, electricity, gas, and
telephone facilities, in the subdivision, the proximity in miles of the subdivision to nearby
municipalities and the nature of any improvements to be installed and by whom they are to
be installed and paid for and an estimated schedule for completion, together with a
statement as to the provisions for improvement maintenance.

(i) A statement of the current zoning and any existing tax and existing or proposed
special assessments which affect the subdivided lands.

(k) If there is a blanket encumbrance against any subdivision or portion thereof, a
description of the encumbrance and a statement of the consequences for an individual
purchaser of a failure by the persons bound to fulfill obligations under the instrument
creating the encumbrance and the steps, if any, taken to protect the purchaser in such
eventuality.

(1) A narrative description of the promotional plan for the disposition of the subdivided
lands together with copies of all advertising material which has been prepared for public
distribution by any means of communication.

(m) Such financial statements of the developer as the department may require.

(n) The proposed property report.

(0) A statement that the developer has or has not been subject to any injunction or
administrative order entered within the past 10 years restraining a false or misleading
promotional plan involving land dispositions.

(p) Such other information and such other documents and certifications as the
department may require as being reasonably necessary or appropriate for the protection of
purchasers.
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585.808 Property report, form, contents

Sec. 8. The property report shall disclose fully and accurately the physical characteristics of
the subdivided lands offered and shall make known to prospective purchasers all unusual and
material conditions relating to noise, health, safety, and welfare which affect the subdivision
and are known to the developer. The proposed property report submitted to the department
shall be in a form prescribed by its rules and shall include the following:

(a) The name and principal address of the developer.

(b) A general description of the subdivided lands stating the total number of lots,
parcels, units, or interests in the offering.

(c) The significant terms of any encumbrances, easements, liens, and restrictions,
including the current zoning classification and the name and address of the governmental
office where a complete current copy of the zoning ordinances may be inspected, affecting
the subdivided lands and each lot, unit, parcel, or interest and a statement of all existing
taxes and existing or proposed special assessments which affect the subdivided lands.

(d) A statement of the use for which the property is offered.

(e) Information concemning existing or proposed improvements, including streets, water
supply levels, drainage control systems, irrigation systems, sewage disposal systems, and
customary utilities and the estimated cost, date of completion and responsibility for
construction and maintenance of existing and proposed improvements which are referred
to in connection with the offering or disposition of any lot, unit, parcel, or interest in
subdivided lands.

(f) Such additional information as may be required by the department to assure full and
fair disclosure to prospective purchasers.

565.809 Prohibited uses of property reports

Sec. 9. The property report shall not be used for any promotional purposes. A person may
not advertise or represent that the department approved or recommends the subdivided lands
or disposition thereof. A portion of the property report may not be underscored, italicized or
printed in larger or heavier or different color type than the remainder of the statement unless
the department requires it.

565.810 Alteration or amendment of proposed property reports, approval, Incorpora-
tion In reports; advertising and disposition pending approval

Sec. 10. The department may require the developer to alter or amend the proposed property
report in order to assure full and fair disclosure to prospective purchasers and a change in the
substance of the promotional plan or plan of disposition or development of the subdivision
may not be made after registration without prior written approval of the department nor
without approval of appropriate amendment of the property report. A property report is not
current unless all amendments are incorporated. The department may allow, in writing,
continued advertising and disposition pending approval of amendment.

565.811 Consolidation of subsequent registrations with prior registrations, same
promotional plan, amendment of property report; effect of faliure to timely
reject consolidation of registration :

Sec. 11. If the developer registers additional subdivided lands to be offered for sale, he may
consolidate the subsequent registration with any earlier registration under this act offering
subdivided lands for sale under the same promotional plan, and the property report shall be
amended to include the additional lands so registered. The consolidation of registration of
additional subdivided lands shall be deemed registered after 30 days unless a rejection is
entered issuing a specific statement of the deficiencies within 30 days thereof or a delay agreed
upon.

565.812 Material changes in Information contained In application for registration,
reporting
Sec. 12. The developer shall report immediately any material changes in the information
contained in the application for registration.

565.813 Conditions for registration, enumeration, examination to determine com-
pllance with conditions

Sec. 13. Upon receipt of an application for registration in proper form, the department shall

initiate an examination to determine compliance with the following conditions for registration:

(a) The developer can convey or cause to be conveyed the interest in subdivided lands

offered for disposition if the purchaser complies with the terms of the offer and when
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appropriate, that release clauses, conveyances in trust or other safeguards have been
provided.

(b) There is reasonable assurance that all proposed improvements will be completed as
represented.

(c) The advertising material and the general promotional plan are not false or misleading and
comply with department rules and afford full and fair disclosure.

(d) The developer has not, or if a corporation, its officers, directors and principals have not,
been convicted of a crime involving lands dispositions or any aspect of land sales business in
this state, the United States or any other state or foreign country within the past 10 years.

(e) The property report requirements of this act have been satisfied.

585.814 Notice of filing of application for registration; orders of registration or
rejection; amendments of applications; certificates of registration; property
reports

Issuance of notice; time for entry of orders; faliure to timely reject,
effect; filing dates of amendments to applications

Sec. 14. (1) Upon receipt of the application for registration in proper form, the department
shall issue a notice of filing to the applicant. Within 60 days from the date of the notice of
filing, the department shall enter an order registering the subdivided lands or rejecting the
registration with notice of specific deficiencies therein. If an order of rejection is not entered
within 60 days from the date of notice of filing, the land shall be deemed registered unless the
applicant has consented in writing to a delay. If any amendment to the application for
registration is filed prior to the time when the land shall be deemed registered, the application
shall be deemed to have been filed when the amendment was filed except that an amendment
filed with the consent of the department or filed pursuant to an order of the department shall
be treated as being filed as of the date of the filing of the original application for registration.

issuance of certificate of registration and approval of form
of property report, grounds

(2) If the department affirmatively determines, upon inquiry and examination, that the
requirements of this act and the rules promulgated pursuant to the act have been met, it shall
issue a certificate of registration registering the subdivided lands and approve the form of the
property report.

Correction of application for registration; rejection of registration

(3) If the department determines upon inquiry and examination that any of the requirements
of this act or the rules promulgated pursuant to this act have not been met, it shall notify the
applicant that the application for registration must be corrected in the particulars specified
within 15 days from receipt of notice unless extended in writing by the department. If the
requirements are not met within the time allowed, the department may enter an order rejecting
the registration which shall include the findings of fact upon which the order is based.

Changes, amendments to certificates of registration, suspension of
certificate of registration; reports of material changes;
registration of amendments

(4) If at any time subsequent to the issuance of the certificate of registration, a change
occurs affecting any material fact required to be contained in the application, the developer
shall file an amendment thereto within 30 days. Upon receipt of any amendment or report of
material change, if the department determines such action to be necessary or ap iate in
the public interest or for the protection of purchasers, it may suspend the certificate of
registration until such time as the amendment shall be deemed registered. The amendment
shall be deemed to be registered after 30 days unless a rejection is entered or a delay agreed
upon.

Untrue statements or omissions in applications, suspension of
registration after notice and opportunity for hearing;
cessation of suspension

(5) If it appears to the department at any time that an application, for which there has been
issued a certificate of registration, includes any untrue statement of a material fact or omits to
state any material fact required by this act or necessary to make the statements not misleading
or deceptive, after notice and after an opportunity for hearing at a time fixed by the
department within 20 days after the notice, the department may issue an order suspending the
registration. When the application has been amended in accordance with the order, the
department shall so declare and thereupon the order shall cease to be effective.
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Compliance with subdivision control act, necessity
(6) The department shall not issue a certificate of registration if it is determined that the
offering is for a subdivision of land until the developer complies with the provisions of Act
No. 288 of the Public Acts of 1967, as amended, being sections 560.101 to 560.293 of the
Compiled Laws of 1948, if the director determines that the subdivision is required to conform
to that act.

565.815 Developers’ reports, form, contents, time of filing; renewals of certificates of
registration

Sec. 15. (1) Within 30 days after each annual anniversary date of an order registering
subdivided lands, the developer shall file a report in the form prescribed by the rules of the
department. The report shall reflect any material changes in information contained in the
original application for registration.

(2) The department may permit the filing of annual reports within 30 days after the annual
anniversary date of the consolidated registration in lieu of the annual anniversary date of the
original registration.

(3) A certificate of registration which has not been revoked or is not suspended shall be
renewed annually upon compliance with this act.

565.816 Conditions for sales of units or Interests within subdivision subject to blanket
encumbrance
Sec. 16. The developer shall not sell lots, units, parcels, or interests within a subdivision
subject to a blanket encumbrance unless 1 of the following conditions or the equivalent as
determined by rules promulgated by the department is met:

(a) All sums paid or advanced by purchasers are placed in an escrow or other depository
acceptable to the director until the fee title contracted for is delivered to the purchaser by
deed together with complete release from all financial encumbrances; or the developer or
the purchaser default and fail to perform under their contract of disposition and there is a
final determination by a court of competent jurisdiction or the director as to the
disbursement of such moneys or they be voluntarily returned to the contract purchaser.

(b) The fee title to the subdivision is placed in trust under an agreement or trust
acceptable to the department until a proper release from each blanket encumbrance
including all taxes is obtained and title contracted for is delivered to such purchaser.

(c) A bond, cash, certified check, or irrevocable bank letter of credit issued by a bank
authorized to do business in the state is furnished the department in the name of the state
for the benefit and protection of purchasers of the lots, units, parcels, or interest, in such
amount and subject to terms as approved by the department. The bond shall be executed
by a surety company authorized to do business in the state and which has given consent to
be sued in this state. The bond or agreement accompanying the cash, certified check, or
irrevocable bank letter of credit shall provide for the return of moneys paid or advanced by
any purchaser, on account of purchase of any lot, unit, parcel, or interest if the title
contracted for is not delivered and a full release from each blanket encumbrance is not
obtained. If it is determined that the purchaser by reason of default or otherwise, is not
entitled to the return of the moneys, or any portion thereof, then the bond, cash, certified
check, or irrevocable bank letter of credit may be released by the department in the
amount of moneys to which the purchaser of a lot, unit, parcel, or interest is not entitled.

(d) The blanket encumbrance shall contain provisions evidencing the subordination of
the lieu of the blanket encumbrance to the rights of those persons purchasing from the
developer or evidencing that the developer is able to secure releases from the blanket
encumbrance with respect to the property.

565.817 Advertising material, submission for approval, orders, fallure to timely reject;
filing of amendments to applications for approval of advertising
Sec. 17. (1) All advertising material not accompanying the original application shall be
submitted to the department for approval prior to its use in the state.

(2) Within 15 days from the date of receipt of the proposed advertising, the department
shall enter an order approving or rejecting the advertising. If an order of rejection is not
entered within 15 days from the date of receipt, the advertising shall be deemed approved
unless the applicant has consented in writing to a delay. If any amendment to the application
for approval of advertising is filed prior to the time when the land shall be deemed approved,

- the application shall be deemed to have been filed when the amendment was filed except that
an amendment filed with the consent of the department, or filed pursuant to an order of the
department, shall be treated as being filed as of the date of the filing of the original application.
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565.818 Material used to Induce prospective purchasers to visit the subdivision,
contents; developer’'s participation in campaign, disclosure, assurances that
obligations can be met

Sec. 18. The director may require that any material used by a developer or his agent to
induce prospective purchasers to visit the subdivided land contain certain additional pertinent
information. The information may include but is not limited to, terms and conditions of the
offers and the nature and extent of the developer's participation in the campaign. The director
may require reasonable assurances that such obligation incurred by a developer or its agents
can be met.

565.819 Rules, promulgation, contents

Sec. 19. The department shall promulgate rules in accordance with and subject to Act. No.
306 of the Public Acts of 1969, as amended, being sections 24.201 to 24.315 of the Compiled
Laws of 1948. The rules shall include but need not be limited to:

(a) Provisions for advertising standards to assure full and fair disclosure.

(b) Provisions for escrow or trust or trust agreement or other means reasonably to assure
that all improvements referred to in the application for registration and advertising will be
completed and that purchasers will receive the interest in land contracted for and full and fair
disclosure in the property report informing the purchaser.

(c) Provisions for operating procedures.

(d) Provisions requiring instruments to be executed in recordable form.

(e) Provisions relating to apportionment of taxes.

(f) Other rules necessary and proper to accomplish the purpose of this act.

565.820 Investigations of subdivisions, necessity, extent, form, expenses, waiver

Sec. 20. The department shall investigate every subdivision offered for disposition in this
state and may:

(a) Rely upon any relevant information concerning subdivided lands obtained from the
federal housing administration, the United State veterans administration or any other federal
agency having comparable duties in relation to subdivision of real estate.

(b) Accept registrations filed in other states or with the federal government and cooperate
with similar agencies in other jurisdictions to establish uniform filing procedures and forms,
uniform property reports, advertising standards, rules and common administrative practices.
If a statement of record has been filed with and the property report accepted by the federal
office of interstate land sales, and department may accept a copy of that statement of record
and property report as part of the disclosure requirements under this act and accept an
addendum to the statement of record and property report which shall satisfy the additional
requirements of this act.

(c) Require the applicant to submit reports prepared by registered or licensed engineers as
to any hazard to which any subdivision offered for disposition is subject in the opinion of the
department, or any other factor which affects the utility of lots, units, parcels or interests
within the subdivision and require evidence of compliance to remove or minimize all hazards
stated by competent engineering reports.

(d) Make an on site inspection of each subdivision prior to its registration and periodic on
site inspections thereafter. The developer shall defray all actual and necessary expenses
incurred by the inspector in the course of the inspection.

(e) Require the developer to deposit with the department the expenses to be incurred in any
inspection or reinspection, in advance, based upon an estimate by the department of the
expenses likely to be incurred.

(f) Where an on site inspection of any subdivision has been made under this act, an
inspection of a subsequent application for registration of contiguous land may be waived and
an inspection thereof shall be made at the time of the next succeeding on site inspection.
565.821 Contracts for disposition of subdivided iand, contents

Sec. 21. Every contract for disposition of subdivided land shall state clearly the legal
description of the lot, unit. parcel or interest disposed of and shall contain disclosures as
required by the federal truth in lending act, Public Law 90-321, and the rules promulgated
thereunder.

565.822 Penaity for failure to pay registration and Inspection fees, amount, grounds
for imposition, collection; suspension or revocation of registration, unpaid
fees

Sec. 22. Any developer who fails to pay when due, after written notice by the department,
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the registration and inspection fees provided in this act and continues to dispose of or offers to
dispose of subdivided lands, is liable civilly in an action brought by the attorney general on
behalf of the department for a penalty in an amount equal to treble the unpaid fees. The
department may suspend or revoke a registration for which any application or inspection fee
provided in this act is unpaid, after written notice by the department.

565.823 Investigations, authorization, extent, purpose, statements, oaths, subpoenas,
proceedings

Sec. 23 (1) The department may:

(a) Make necessary public or private investigations within or outside of this state to
determine whether any person has violated or is about to violate this act or any rule or order
hereunder or to aid in the enforcement of this act or in the prescribing of rules and forms
hereunder.

(b) Require or permit any person to file a statement in writing, under oath or otherwise as
the department determines, as to all the facts and circumstances concerning the matter to be
investigated.

(2) For the purpose of any investigation or proceeding under this act, the department or any
officer designated by rule may administer oaths or affirmations, and upon its own motion or
upon request of any party may subpoena witnesses, compel their attendance, take evidence,
and require the production of any matter which is relevant to the investigation, including the
existence, description, nature, custody, condition and location of any books, documents or
other tangible things and the identity and location of persons having knowledge of relevant
facts, or any other matter reasonably calculated to lead to the discovery of material evidence.

(3) Upon failure to obey a subpoena or to answer questions propounded by the investigating
officer and upon reasonable notice to all persons affected thereby, the department may apply
to the circuit court of Ingham county for an order compelling compliance.

(4) Except as otherwise provided in this act, all proceedings under this act shall be in
accordance with Act. No. 306 of the Public Acts of 1969, as amended.

565.824 Cease and desist orders and orders to take affirmative action, grounds for
- lssuance; temporary cease and desist orders, notice, hearing

Sec. 24. (1) The department may issue an order requiring a person to cease and desist from
the unlawful act and to take such affirmative action as in the judgment of the department will
carry out the purposes of this act, if it determines, after notice and hearing, that a person has
done any of the following:

(a) Violated any provision of this act.

(b) Directly or through an agent or employee knowingly engaged in any false, deceptive or
misleading advertising, promotional or sales methods to offer or dispose of an interest in
subdivided lands.

(c) Made any substantial change in the plan of disposition and development of the
subdivided lands subsequent to the order of registration without. obtaining prior written
approval from the department.

(d) Disposed of any subdivided lands which have not been registered with the department.

(e) Violated any lawful order or rule of the department.

(2) If the department makes a finding of fact in writing that the public interest will be
irreparably harmed by delay in issuing an order, it may issue a temporary cease and desist
order. Prior to issuing the temporary cease and desist order, the department whenever
possible by telephone or otherwise shall give notice of the proposal to issue a temporary cease
and desist order to the person. Every temporary cease and desist order shall include in its
terms a provision that upon request a hearing will be held within 30 days to determine whether
or not it becomes permanent.

565.825 Revocation of registration, notice, hearing, grounds; findings of fact,
necessity, statement of underiying facts; cease and desist order as
aiternative

Sec. 25. (1) A registration may be revoked after notice and hearing upon a written finding of
fact that the developer has done any of the following:

(a) Failed to comply with the terms of a cease and desist order.

(b) Been convicted in any court subsequent to the filing of the application for registration of

a crime involving fraud, deception, false pretenses, misrepresentation, false advertising or

dishonest dealing in real estate transactions.

(c) Disposed of, concealed or diverted any funds or assets of any person so as to defeat the
rights of subdivision purchasers.

33-716 O -78 =15
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(d) Failed faithfully to perform any stipulation or agreement made with the department as an
inducement to grant any registration, to reinstate any registration or to approve any
promotional plan or property report.

(e) Made intentional misrepresentations or concealed material facts in an application for
registration.

(2) Findings of fact, if set forth in statutory language, shall be accompanied by a concise and
explicit statement of the underlying facts supporting the findings.

(3) If the department finds after notice and hearing that the developer is guilty of a violation
for which revocation could be ordered, it may issue a cease and desist order instead.
565.826 Injunctions, grounds; recelvers; conservators; bonds

Sec. 26. If it appears that a person has engaged or is about to engage in an act or practice
constituting a violation of this act or a rule or order hereunder, the department, with or
without prior administrative proceedings, may bring an action in circuit court of Ingham
county to enjoin the acts or practices and to enforce compliance with this act or any rule or
order hereunder. Upon proper showing, injunctive relief or temporary restraining orders shall
be granted and a receiver or conservator may be appointed. The department is not required to
post a bond in any court proceedings.

565.827 Offenses, enumeration, penalties

Sec. 27. Every developer or agent of a developer who authorizes, directs, or aids in the
publication, advertisement, distribution, or circularization of a false statement or
misrepresentation, made with knowledge of its falsity, concerning a subdivision offered for
disposition or who knowingly fails to comply with the terms of a final cease and desist order
and every person with knowledge that an advertisement, pamphlet, prospectus, or letter
concerning a subdivision contains any written statement that is false or fraudulent, who
issues, circulates, publishes, or distributes the same or causes the same to be issued,
circulated, published, or distributed or who knowingly fails to comply with the terms of a final
cease and desist order, is guilty of a felony and may be fined not more than $25,000.00, or
imprisoned not more than 10 years, or both. Each violation constitutes a separate offense.

585.828 Other violation, penaities

Sec. 28. Any violation of this act other than as provided in section 27 is a misdemeanor and
every violator may be fined not more than $2,000.00 or imprisoned for not more than 90 days,
or both, for each offense.

565.829 Service of process, methods, nonresidents

Sec. 29. (1) In addition to the methods of service provided for in any other provision of law,
service may be made by delivering a copy of the process to the office of the department if the
plaintiff, which may be the department in a proceeding instituted by it, does both of the
following:

(a) Sends a copy of the process and of the pleading by registered mail to the defendant or
respondent at his last known address.

(b) Files its affidavit of compliance with this section in the case on or before the return day
of the process or within such time as the court allows.

(2) If any person, including any nonresident of this state, engages in conduct prohibited by
this act, or any rule or order and has not filed a consent to service of process and personal
jurisdiction over him cannot otherwise be obtained in this state, the conduct authorizes the
department to receive service of process in any noncriminal proceeding against him or his
successor which grows out of the conduct and which is brought under this act or any rule or
order hereunder, with the same force and validity as if served on him personally. Notice shall
be given as provided in subsection (1).

565.830 Registration fee, time for payment, amount; annual renewal fee; inspection
expenses, payment

Sec. 30. (1) Except as provided in subsection (2), a registration fee shall be paid with the
application for registration and shall be set by rule which shall provide a basic fee of $250.00,
plus an additional fee of not more than $50.00 for each 50 lots, units, parcels or interests
included in the offering.

(2) A registration fee shall be paid with the filing of an application for registration
consolidating additional lots with a prior registration and shall be set by rule which shall
provide a basic fee of $200.00, plus an additional fee of not more than $50.00 for each 50 lots,
units, parcels or interests included in the offering.

(3) A fee shall not be charged for amendments to the property report as a result of
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amendments to the initial filing, unless the department determines the amendments are made
for the purpose of avoiding the payment of a fee, in which event the amendment may be
treated as an application for registration consolidating additional lots with a prior registration.

(4) A fee not to exceed $25.00 shall be paid with each submission of advertising for
approval.

(5) In addition to the payment of inspection expenses as provided in section 20, an annual
renewal fee set by rule shall be paid.

585.831 Deceptive acts or false statements and omissions, liability to purchaser; joint and
several liabliity; contribution; tender of reconveyance, time; limitation of actions

Sec. 31. (1) A person who disposes of subdivided lands in violation of section 6 or who, in
disposing of subdivided lands engages in a deceptive act or practice, makes an untrue
statement of a material fact or omits a material fact required to be stated in a registration
statement or property report or necessary to make the statements made not misleading, is
liable as provided in this section to the purchaser unless in the case of an untruth or omission
it is proved that the purchaser did not rely on the untruth or omission.

(2) In addition to any other remedies, the purchaser under subsection (1) may recover the
consideration paid for the lot, parcel, unit, or interest in subdivided lands together with
interest at the rate of 6% per year from the date of payment, property taxes paid, costs and
reasonable attorneys’ fees, less the amount of any income received from the subdivided lands,
upon tender of appropriate instruments of reconveyance. If the purchaser no longer owns the
lot, parcel, unit, or interest in subdivided lands, he may recover the amount that would be
recoverable upon a tender of a reconveyance, less the value of the land when disposed of and
less interest at the rate of 6% per year on that amount from the date of disposition.

(3) Every person who directly or indirectly controls a subdivider liable under subsection (1),
every general partner, officer, or director of a subdivider, every person occupying a similar
status or performing a similar function, every employee of the subdivider who materially aids
in the disposition and every agent who materially aids in the disposition is also liable jointly
and severally with and to the same extent as the subdivider, unless the person otherwise liable
sustains the burden of proof that he did not know and in the exercise of reasonable care could
not have known of the existence of the facts by reason of which the liability is alleged to exist.
There is a right to contribution as in cases of contract among persons so liable.

(4) Every person whose occupation gives authority to a statement which with his consent
has been used in an application for registration or property report, if he is not otherwise
associated with the subdivision and development plan in a material way, is liable only for false
statements and omissions in his statement and only if it is proved he knew or reasonably
should have known of the existence of the true facts by reason of which the liability is alleged
to exist. However, if the person is a registered professional licensed by this state whose
statement was part of his representation of another person in rendering professional services,
liability hereunder shall not exceed that resulting from a duty to exercise a reasonable degree
of care and skill ordinarily possessed and exercised by members of that profession similarly
situated. .

(5) A tender of reconveyance may be made at any time before the entry of judgment.

(6) An action shall not be commenced pursuant to this section later than 3 years from the
time performance of all promises, statements, or representations contained in any registration
statement, property report, purchase agreement, contract, option, or other evidence of a
disposition of subdivided lands is to be completed. Where the cause of action arises out of any
deceptive act or practice or the omission to state a material fact, the action shall be
commenced no later than 3 years from the date the person discovers or should have
reasonably discovered the deceit or omission. An action shall not be commenced by a
purchascr more than 6 years after the sale or lease to the purchaser.

565.832 Subdivided lands within state, subdivider's principel office In state, or offer or
disposition of subdivided lands made In the state, applicabliity of act,
jurisdiction of circuit courts

Sec. 32. Dispositions of subdivided lands are subject to this act and the circuit courts of this
state have jurisdiction in claims or causes of action arising under this act, in the following
cases:

(a) The subdivided lands offered for disposition are located in this state.

(b) The subdivider's principal office is located in this state.

(c) Any offer or disposition of subdivided lands is made in this state, whether or not the
offeror or offerce is then present in this state, if the offer originates within this state or is
directed by the offeror to a person or place in this state and received by the person or at the
place to which it is directed.
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565.833 Repealed by P.A. 1973, No. 184, § 2, imd. Eff. Jan. 3, 1974

This section, added by P.A. 1972, No. 286, § 33, contained a saving clause applicable to
preexisting registration and allowed 90 days for the effecting of the consolidation of prior
registrations.

$585.834 Condominiums

Sec. 34. No portion of this act shall have any effect on or take precedence over the
application and enforcement within the state of Act No. 229 of the Public Acts of 1963, as
amended, being sections 559.1 to 559.31 of the Compiled Laws of 1948.

565.835 Effective date

Sec. 35. The provisions of this act shall take effect October 1, 1973, except that section 19
shall take effect April 1, 1973 and the department shall make available such rules, and all
necessary forms and instructions for and may accept and process applications for registration,
applications for approval of exemption, applications for approval of advertising and
applications for consolidation of registrations and may make examinations, investigations, and
conduct inquiries incident to such applications prior to October 1, 1973 so that persons
regulated by the act can be in compliance therewith on October 1, 1973.
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CEPARTMERT OF LICENSING AND REGULATION
DIVISION OF LAND SALES
GENERAL RULES

Fiieo with Secretary of State, July 27, i973.

/
Tre.t rules take effect 15 days after filing witn the Secretary of State (by
author *y conferrea on the department of licensing and regulation by section 19
of ACt No. 286 of the Public Acts of 1972, as amended, being section 555.819

2% tre Micnigan Compiled Laws).
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MICHIGAN DEPARTMENT OF LICENSING AND REGULATION
DIVISION OF LAND SALES

PART 1. GENERAL PROVISIONS

R 334.5200. ULefinitions A.

Ruic 1. (1) The terms and definitions used in the act have the same meaning
giver tnerein when used in these rules.

(2) "Act" means Act No. 286 of the Public Acts of 1972, as amended, being
sections 565.801 to 565.835 of the Michigan Compiled Laws.

(3) "Advertising material" means the pamphlet, circular, form letter,
fact sheet, sign, radio, television, telephone presentation, newspaper or magazine
advertisement, or other sales literature or advertising communication addressed to
cr intended for distribution to prospective subscribers or purchasers, not otherwise
excepted under section 2(a) of the act, and includes radio and television scripts.
Multiple listing books and other publications, the distribution of which is
restricted to real estate brokers and salesmen licensed by the State of Michigan
and their employees shall not be considered "advertising” within the meaning
of the act or these rules.

(4) "Advertising submission" means a single piece of advertising material, as
defined in rule 1(3).

(5) A common promotional plan shall not include a multiple listing service
or real estate brokers offering unrelated properties in their regular course of

business, unless such plan is adopted for the purpose of evasion of the act.

R 338.2202. Definitions 1 to S.

Rule 2. (1) "“Interest in land" includes a certificate of participation in,
interest in, share, membership in a corporation, profit or non-profit, whose
furpose is to develop or make available real property and impro/ements thereto

for recreational, vacation or second home site unless such interest, certificate
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of participation, share or membership is registered and in compliance with 1964
PA 265, as amended, being sections 451.501 to 451.818 of the Michigan Compiled
Laws, unless such interest, certificate of participation, share or membership
plan is adopted for the purpose of evasion of this act.

(2) "Person authorized to appear to represent a developer" means a person
who is an employee of a developer, the developer, his agent, or an attorney at law
who files an appearance on behalf of a developer.

(3) *“Subdivision" and “Subdivided lands" includes condominium projects
consisting of 10 or more units and any portion thereof not included within the
terms of Act 229 of the Public Acts of 1963, as amended, being sections 559.1
to 559.31 of the Compiled laws of 1948.

R 338.3204. Documents.

Rule 4. (1) A document to be filed with the department shall be typewritten
or in legible handwriting on 1 side of the paper only. One copy of each exhibit
or document shall be submitted, unless the director requires more than 1 copy. A
document shall be reduced or folded to a size not to exceed 85 by 13 inches. All
papers filed pursuant to these rules shall become part of the department's records.

(2) The use of verified photographs as part of documentation is permitted,
except that the photographs shall not be permitted in lieu of proper legal
descriptions of real property or other required written documents.

(3) The use of verified copies of original documents is permitted.

(4) An affidavit or affirmation as prescribed in the department forms shall
be executed for each of the following documents: statement of record; partial
statement of record; consolidation registration; registration amendment; annual
registration renewal; application for advertising approval; partner, of ficer,
director or principal disclosure; consent to service to process; and broker's

application.
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< 338.3206. Fees.

Rule 6. Tne following fees shall accompany documents submitted for filing:

(a) Registration fee - $250.00 plus $1.00 for each lot, unit, parcel or
interest included in the application.

(b, Consoiidation registration fee - $200.00 plus $1.00 for each additional
lot, unit, parcel or interest added to the original application.

1& Annual registration renewal fee - $100.00 plus $0.25 for each lot, unit,
parcei or interest included in the application.

(a) Advertising submissicn fee - $15.00 for each submission, which was not
submitted with an original registration or a consolidation, except
tnat a fee for a classified ad of 2 column inches or less shall be

$0.25.

R 338.3208. Address of director.

Ruie 6. Tne official address of the director for delivery and receipt of all
maii, telegrams, information, filings, registration, fees, and other material
requirea dy the act or these rules is:

Director of Land Sales Division
Michigan Department of Licensing and Regulation

1008 South Washington Avenue
Lansing, Michigan 48926

R 336.5218. Modification of rules.
Ruie 18. The director, in order to achieve the purpose intended by the act,
may add tc, waive, modify or otherwise condition, or change any requirement

created by these rules in case of particular factual circumstances.
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> 338.3219, Racission of Emergency Rules.
R:le 19, 'he emargency rules promuligated by the Department of Licensing and

“agetation, Livicion of Land Sales and filed with the Secretary of State on

Sroirt 26, 197% ) are rescinded.

Cen 4270 saendmeni £ Comply with rules.

“weno T de aoplication for registration for which a uetice of filing has
bt heon S e o fective date of these rules, shall he amended to comply

vitr these vlen
{7 Regictyations tn effect on the effective date of these rules shall be amended

v aecittration or the annual renewal, whichever comes first,
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PART 2. EXEMPTIONS FROM THE ACT

R 338.3221. Statutory exemptions.

Rule 21. Except as otherwise provided by rules promulgated by the department
as authorized by the act, the act shall not apply to offers or dispositions of
interests in land specified 1n sections 4 and 5 of the act unless the method of

disgosition ts adopted for the purpose of evading the act.



229

PART 3. REGISTRATION OF NON-EXEMPT SUBDIVIDED LAXNDS

R 2332.3237. Statements of record and praperty reports; contents and filing,

Pyie 31. 1) A developer shall apply for a registration of non-exempt
subdivided land by means ~€ a statement of record and nroperty report in
azcordanze with the act and this part,

(2% A statement of record shall be made on the form supplied by the department.
A prooerty renort shall be in the form preccrited by the department. They shall
be “uily erecuted.

(27 A statement of record and praperty report shall include, but not be limited
to, :~» information required by sections 6 to 10 of the act. The property report
sha:! incluce on its face tne following lanquage in 12 point bold capital type:

"THF DEVELOPER DOES NOT DISCRIMINATE ON THE PASIS OF RACT,
COLOR, RELIGION, SEX, OR NATIONAL ORIGIN IN THE OFFER TO SELL,
SALE, FINANCING, OR OTHER UISFOSITION OF LAND INCLUDING THE
MAKING AVAILABLE OF ALL TMPROVEMERTS, OR CTHER AMENITIES CF
THIS SUBZIVISION.*

ey statement of record and a property report shall te filed with the
director by per<onal delivery at, or certified mail to, the address set forth
i orle 8,

{5) The registratiun fee shall accompany 2 statemer® o€ record and property
rene -4, ard shall Lo oaid by check or money nrder, r:iv.ble to the "State of

“ichigen. "

R 3382232, Statements and renorts: effoctive detes.

Qule 3. (Y The rroperty cepmri L'l asidered 2 part of the statement
of recnrd for tne purrose of delerminina the ¢..:ctive Jate and suspension of
the ~ffective date.

170 The effective date 0f the statement of recors shall be no later than
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60 days after the date of notice of filing which shall be issued to an applicant
within 10 days of receipt of the application by the department unless:

(a) The applicant has consented in writing to a delay.

(b) The department has entered an order of rejection with notice of
specific deficiencies therein.

(c) If any amendment to the statement of record is filed before the time
of the registration, the statement of record shall be considered to have been
filed when the amendment was filed, unless the amendment is filed with the consent
of or pursuant. to order of the department. In such case, the amendment shall be

considered as filed as of the original notice of filing date.

R 338.3233, Statements; rejection.

Rule 33. (1) A notice of deficiency and order of rejection with respect to
a statement of record or an amendment may be issued by the director within 45 days
after the date of notice of filing, if before its effective date the director
has reasonable grounds to believe that the statement of record or amendment {s
on its face incomplete or inaccurate.

(2) An order of rejection with respect to a statement of record may be {ssued
to an applicant if it appears to the director that the developer has attemnted or
made irntentional misreprecentations, or concealed or omitted material facts in
the statament, or has attempted to evade or has evaded the provisions of the act,
or has racc misleading or decentive statements. A developer may correct the
particulars specified in an order of rejertion within 15 days after receipt of

tne arder unless otherwise extended Ly the department.

R 33R.3234, <‘atements and rep-rts; amen”-~rt, suspension and consolfdation.
Pule 38, i) An amendment to an eff. ..o ctatement of record shall be

filed within 30 days after a cnange whicl </ fects a material.fact. If the
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department considers it necessary or appropriate in the public interest or

for the protection of purchasers, it may suspend the certificate of registration
until the amendment is considered registered and an intent to reject is entered
or a delay agreed upon.

(2) 1f a developer registers additional subdivided lands to be offered for
sale, he may consolidate the subsequent registration with any earlier registration
offering subdivided lands for sale under the same promotional plan and the
property report shall be amended to include the additional lands so registered.
The consolidation of registration of additional subdivided lands shall be
considered registered after 30 days unless an intent to reject is entered with a
specific statement of deficiences within 30 cays thercof or a delay is agreed upon.

(3) 1f, in connection with lots previously offered for sale and covered by
an effective statement of record, the devcloper intends to offer additional lots
as part of a common promotional plan, either a new or a consolidated statement shall
be filed. The developer shall answer specifically each question in the statement
and submit a new property report. The developer shall not incorporate by
reference answers to questions in the previous filing. Supporting documentation
may be incorporated by reference where it anplies to both the original filing and
to the additional lots to be offered. In all other respects, the consolidated
statement shall conform to the requirements of an initial statoment filed in

accordance with these rules.

R 338.3235. Registration under other law.

Rule 35. (1) A registration of a subdivision in rffect under any other act
of this state shall remain in full force and effect, except that within 30 days
after the effective compliance date of the act in section 35, the developer shall

comply with the additional requirements of the act.
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(2) 1If a statement of record has been filed with and accepted by the Office
of Interstate Land Sales Registration, Department of Housing and Urban Develop-
ment, U.S. Government, the department may accept a copy of same as part of the
disclosure requirements under the act if the materfal is accompanied by a
statement under oath by the developer, certifying that the copies are copies of
all documents upon which the federal statement of record was based and stating
the effective date of the federal filing. An addendum form prescribed by the
department shz21l be fully executed and submitted to the department in addition

to the certified federal statement of record.

R 338.3236. Investiqations and certificates of regfstration.

Rule 36. (1) After receipt of a properly executed statement of record,
the department shall examine and investigate the matters therein in accordance
with sections 13 and 20 of the act.

(2) After inquiry and examination, the department shall issue a certificate
of registration if the requirements of the act and these rules are met. The

departmert shall also approve the form of the property report.

P 336.3238. Annual reports.

Rule 38, A developer shall file an annual report in the form prescribed by
ihe cepartment witnir 30 days after each annual anniversary date of an order
registering subdivided \ands.' The report, as a minimum, shall reflect any
raterial changes in information contained in the original statement of record
and property report. An annual report of a consolidated registration is permitted
within 30 days after the annua) anniversary date of the consolidated registration.

Payment of the fee required by rule (. shall accompany the annual report.
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PART 4. PROTECTION OF PURCHASERS

R 338.3241. Unfair acts and practices; documents.

Rule 41. (1) It is unfair for a person to use a contract, agreement, deed, option
or other evidence of disposition of lands under the act which contains provisions
whereby a purchaser or prospective purchaser agrees, without his written consent
thereto in a separate document or by conspicuous type in any such instrument?

(a) To waive a right afforded by the act; the interstate Land Sales
Full Disclosure Act (82 Stat. 590; 15 USC 1701 et. seq.); and the Consumer Credit
Protection Act commonly known as the Federal Truth in Lending Act, and any rules
or regulations promulgated thereunder.

(b) To assume all risk of loss to the property without title passing to
the purchaser or actual possession being in the purchaser.

(c) To a prior or subsequent sale of the optioned or purchased property.

(d) To waive as against an assignee of the developer, a mortgagee, or
subsequent holder, a claim or defense arising out of the transaction that the
purchaser would have against the developer.

(e) To forfeit all prior payments upon default.

(f) To acceleration of the unpaid balance of a contract upon default.

"(g) To lose possession of the property without notice of and a prior hearing
in a court of competent jurisdiction.

(h) To waive a right to redeem the property after default.

(i) That an assignee, mortgagee or subsequent holder of the developer is
not obligated to perform as to the purchaser.

(2) It is unfair for a developer, his agents, servants, employees or others
acting on his behalf:

(a) To offer to or induce a purchaser to execute a document, paper, or
writing without all spaces filled in or inapplicable spaces clearly stricken.
(b) To alter or deface a document, paper, or writing without the knowing,

intelligent, and voluntary consent of the parties thereto.
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R 338.3242. Unfair acts and practices; discrirination.

Rule 42, It {s unfair for a developer, his agents, servants, employees,
or others acting 8n his behalf o discriminate on the basis of race, color, religion,
sex, or nafional origir in an offer to sell, sale, financing, or other disposition
of land including making available the use of all improvements, or other amenities

of the existing or proposed subdivision.

R 338.3241. Unfair acts and practices; general
Rule 43. (1) It is unfair for a person to use a method of rebate of interest,
or finance charge which reauires or results in a purchaser paying 2 greater
amcun: of interest or finarce charge upon prepayment than he would have paid if
he had financed for that shorter period up to the time of'prepaynent.
txampie: Use of “Rule of 78's”™ of “sum of the digit;"™ methods.
(¢) 1t is unfair tae a developer, his agents, servants, employees, or
others acting on his behalf:
(a) To mak> 2 promise with no present intent to perform {t.
(b} Tc fail to reveal to the purchaser or rrospective purchaser all
“orms, ~onditions, nrtices, and amounts of any contract, agreement, option, deed,
property report, c¢r cther evidence of the purchaser's indebtedness.
1c) "o substitute arother lot, unit, parcel, or interest in land for
+hat purcnased or optioned without the krowing, intelligent, and voluntary consent
thereto by the purcinaser
{3) 't is unfair for a aeveloper to faii to afford to a purchaser all
rights, privileges, or acvantages that cre represented or implied are available

to & purchaser as the result of the purchase.

R 338.3257. uveceptive acts anc practices,

Rule 1. The methads, acts, and oractices listed in rules 52 to 59 are
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deceptive, and a developer, his agents, servants, employees, or others acting
on his behalf shall not engage in them.
R 338.3252. Deception; approvals and memberships.

Rule 52. (1) Representing that the developer, his agents, servants, employees,
or others acting on his behalf, have sponsorship, approval or certification they
do ﬁot have.

(2) Representing that land has been inspected by the department and/or received

approval whether in fact it has or has not.

(3) Representing the necessity, desirability, or the advantage to a prospective
purchaser of dealing with a developer, by a false connection with or endorsement by

the government, nationally known organization, or membership in a professional
association.

R 338.3253. Deception; availability of land and utilities.
Rule 53. (1) Representing the availability of land without clearly and

conspicuously disclosing in immediate conjunction therewith any limitation on
availability, location, or quantity.

(2) Using the developer's personnel to repeatedly announce that lots are being
sold when in fact this is not the case or to make false repetitive announcements of
the same lot being sold.

(3) Representing a utility service as "available" or some similar representation,
unless such utility service is installed in the subdivision and ready for use, or use

is assured under financial arrangements made for installation, and such arrangements

are disclosed.

R 338.3254. Deception; access to subdivisions.
Rule 54. (1) Representing or impiying that a subdivision is restricted to owners,
purchasers or their families by means of guards or private roads or facilities, the

use and enjoyment of which require special identification, unless this is true.
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1Z) Representing that a prospective purchaser has to pay a refundable or
ron-refunjable temporary rembership fec in order to visit, tour, or inspect a
subdivision for the reasons that such is restricted to members only when in
fact such offer is made systematically and on a regular basis to all persons

solicited for purchase.

R 338.3255. Deceptfon; visits and free goods and services.

Rule 55. (1) Failing to reveal in an offer to induce a person to visit, inspect,
or tour 2 subdivision all terms, cenditions cr prercquisites that have to be met
by any person.

(2, Offering or representing that goods or services are “free" without
clearly or conspicuously disclosing in immediate conjunction with the offer or
recreserntation all terms, conditions, or nrerequisites to the receipt, retention,

or use of the goods or services.

R 338.3256. Deception; price, value and credit.

Rule 56. (1) Representing or implying that a prospective purchaser has to
act quickly to purchase land at a savings since the price thereof is about to
increase unless in fact a decision has been made to increase the price and that the
increase does take effect.

(2} Representing that the price of land to a prospective purchaser is a
discount or reductinn from a reqular price unless in fact the represented
roqular price was tne customary and regularly sold-at price for a reasonable
prior period of time.

(2) Representing or suggesting that the price of lana is a savings when compared
to other prices scld at by competitars of tre developer unless such other land
with tre nigher price has the same characteristics, attributes and qualities of
the offered or advertised land an¢ ; .cn compared-to prices are not fictitious.

txampie: “Lake front lots this weet $5,000, Compare at $€,000."
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(4) Failing to reveal the cost of the land to the developer where it is
represented the purchaser is making an investment, which will increase in value
due to the sole efforts of the developer.

(5) Representing that a purchaser is making an investment in real estate
which will increase in value as the result of the effort of the developer urless
this is true.

(6) Offering or representing that credit availability is easy when in fact it
is not.

(7) Offering or representing that credit terms are easy when in fact they
are not.

() Misrepresenting or causing others to misrepresent the interest rate or

finance charge as other than it actually is.

R 338.3257. Deception; repurchases, refunds, consideration for referrals.

Rule 57. (1) Representing to a purchaser or prospective purchaser that the
developer will buy back, resell, list, or otherwise dispose of purchased prcperty
unless, in fact, this is true.

(2) Representing or inducing a purchaser or prospective purchaser to buy land
or execute a contract, agreement, option for a consideration, or other evidence
of indebtedness on the basis that if the purchaser is not satisfied a refund will
be made, unless this is true.

(3) Representing or promising a commission, bonus, discount, reward, over-ride,
or prize for referring other purchasers to the developer, where such promise or

representation is similarly made to those referred.

R 338.3258. Deception; promotion schemes, documents.
Rule 58. (1) Representing that a developer, salesman, agent, servant, employee,
or other acting on behalf of a developer is conducting a survey, contest, poll,

or other similar inquiry, when in fact it is a systematic marketing approach in an



effort to sell property.

(2) Representing to a prospective purchaser that he or she is specially selected,
when in fact they are not.

(3) Obtaining a prospective purchaser's signature to a contract, agreement,
opticn, or other evidence of indebtedness by representing it is only a reservation,
receipt, or temporary membersnip certificate.

(4) Failing to clearly and conspicuously inform a purchaser that a contract,

promissory note, or other evidence of indebtedness could be assigned.

R 338.3253. Deception; miscellaneous.

Rule 59. (1) Misrepresentirg the necessity, desirability, or advantage to a
orospective purchaser of dealing with a developer, by misrepresenting a developer's
alleged advantages of size.

(2) Offering or representing to sell or lease lots, units, parcels, or interests
in land which in truth the developer does not intend or want to sell or lease.

(3) Knowingly making a statement or illustration which creates a false impression
of the kind, quality, nature, and value of the land offered when later, the purchaser
may be routinely s;witched from the advertised land to other land.

(4) Failing to ciearly and conspicuously disclose the use to which contiguous
land has been jut where tre disclosure is material to the use of the lot or subdivision
'@ 1acht oF the positive representations made.

(5) Engaging in any other method, act, or practice which has the capacity or

tendency to deceive.
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PART 5. ADVERTISING AND SALES PROMOTIONS

R 338.3261. Effect of standards.

Rule 61. Precise rules to determine that material is misleadina, or that
a plan of sale or development lacks adequate safequards and assurances to
prospective purchaser<, cannot be made which will be apnlicable in all situations.
Without. an intent to limit its consideration or determination to the general
standards set forth in these rules and without an attempt to compel any particular
form or method of advertising, promotion, development, or sale of subdivided
lands, the standards in rules 62 to 70 are quides for a nerson preparing to
file advertising material and for department personnel. These standards are not
considered to be all-inclusive for the department in evaluating advertising
to determire whether it is false, deceptive, or misleading and fails to make full

and fair disclosure within the intent of the act and these rules.

R 338.3262. General standards.

Rule #2. (1) Claims and representations contained in advertising shall be
accurate and provable.

12) Advertising shall nct misrepresent facts or create misleading impressions.

(3) Advertising shall not contain a statement which, though true, implies
an untruth.

§4) Advertising shall not make a derogatcry or unfair reference to competitive
developments, subdivisions, or properties.

{58) Advertisina shall not reprint published material unles: information
contained in the reprint is representative, truthful, relevant, and pertinent to
the property being offered.

(6) Advertising shall not contain a statoment, nhotograph, or sketch partraying
the use to which land can be put unless the land can be put to such use withnut

urreasonable cost.
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(7) Advertising shall not contain an asterisk or any other reference symbol
as a means of contradicting or substantially changing a previously made statement
or as a means of obscuring a material fact.

(8) Advertising shall not use a name or trade style which implies that the
advertiser is a non-profit research organization or public bureau or group, when
such is not true. Advertising of such an organization is prohibited when the
true nature of the plan of sale or ownership is misrepresented or concealed.

(3) Maps, plats or representations shall clearly indicate the estimated date
that development will be completed. If completion dates are over a period of years,
then a series of shadings, outlines, or coding may be used to indicate estimated

dates of completion.

R 338.3263. Distances.

Rule 63. (1) Where a community is referred to, advertising shall state the
location of the subdivision and the mileage from the approximate geographical
center of the subdivision in road miles to the approximate downtown or geographical
center of the community.

(2} wWhere an amenity or improvement is referred to, advertising shall disclose
with reasonable specificity, the location of such amenity or improvement in
relation to the size and location of the subdivision.

{3) Advertising shall not use such terms as "minutes away", "short distance",
"only miles”, "near", and terms of similar import to indicate distance, unless

the actual distance in road miles is used in conjunction with the terms.

R 338.3264. Sketches and pictures.

Rule 64. (1) Advertising shall not contain an artist's sketch to portray
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a proposed improvement or non-existent scene without an indication that the
portrayal is an artist's sketch and that the improvement is proposed or the
scene does not exist. An artist's conception of an existing improvement or
scene shall be representative and state that the rendering is an artist's
conception.

(2) Advertising shall not contain before and after pictures for comparative

purposes without the analysis of the pictures.

R 338.3265. Improvements and facilities.

Rule 65. (1) Advertising of an improvement to a subdivision or any specific
part thereof which is not completed shall not be made unless it is stated in
unmistakable terms that the improvement is merely proposed or under construction
and the estimated date of the promised completion indicated.

(2) Advertising shall not describe land as a homesite or lot if potable
water is not available. Advertising shall give reasonable assurance that a
septic tank will operate or a sewer system is in existence unless facts to the
contrary are included in each advertisement pertaining to that property.

(3) Advertising shall not contain a statement, photograph or sketch relating
to a facility for recreation, sports, or other convenience not presently in
existence, unless it is stated that the facility is not on the land and the
distance thereto in miles is given, or that the facility is merely proposed.

(4) Advertising shall not refer to a governmental facility, wherever located,
unless money has been budgeted for actual construction of the facility and is
available to the public authority having the responsibility of construction, or
an actual disclosure of the existing facts concerning a governmental facility
is made.

(5) Advertising shall not refer to a governmental facility under study, unless

it is fully disclosed that the facility is merely proposed and under study and
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no reference is made to the location or route of the facility until such has

been decided by the responsible public authority.

R 338.3266. Roads, streets, waterways, and floods.

Rule 66. (1) Advertising which refers to "roads" and "streets" shall make
affirmative disclosure as to the nature of the roads and streets, such as paved,
gravel or dirt. To be described as improved or paved, a road and a street shall
be constructed and surfaced according to county, city, or other acceptable
authority specifications, or satisfactory guarantees made for such construction
and surfacing.

(2) Advertising shall not refer to property as waterfront unless the property
being offered actually fronts on a canal or other body of water.

(3) Advertising which uses the term "canal" shall disclose the approximate width
and approximate depth of water in the canal and whether or not it provides access
to open water.

(4) Advertising shall disclose if the land or any part of it is regularly
flooded or substantially covered by standing water for extended periods of time
during the year, unless adequate drainage is assured by bonding or other means

acceptable to the department.

R 338.3267. Access and easements.
Rule 67. (1) Advertising of land which does not have available legal access
to the purchaser shall disclose that fact and its effect.
(2) AdvertisAng which refers to legal access shall be accompanied by phraseology
to indicate whether the access is usable as a passage for conventional automobiles.
(3) Advertising shall not refer to the exis.ence of a road easement or a
road right-of-way unless the easement or right-of-way has been dedicated to the
public or to appropriate property owners and recorded in the public records of

the county where the property is located.
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(4) Advertising which indicates the size of the tract offered shall
indicate the size and kind of all easements to which the property may be subject.
If the property is subject to easements which are unusual in size, this fact
shall also be noted. Maps, plats, representations, or drawings shall indicate

the dimensions of the tract and all easements.

R 338.3268. Consideration, prices and values.

Rule 68. (1) Land shall not be advertised as "free" if the prospective
purchaser is required to give any consideration therefor. Land shall not be
advertised for "closing costs only" when these costs are substantially more
than normal, or when additional land has to be purchased at a higher price or to
render the land usable.

(2) Advertising which refers to a property exchange privilege shall state
clearly any qualification concerning the exchange privilege.

(3) Advertising shall not refer to a pre-development sale at a lower price
because the land has not yet been developed unless there is a plan of development,
and a subdivision.plat has been recorded, or reasonable assurance is available
that the plan will be completed.

(4) Advertising shall not indicate a discount on property that appears to
effect a price reduction from the advertised price. A discount may bg given
for quantity purchases, cash, larger payments, or for any reasonable basis. The
purpose of this standard is to eliminate the use of fictitious pricing and
illusory discounts.

(5) Advertising shall not contain false statements concerning future price

increases by the subdivider.
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(6) Advertising shall not make predictions of specific or immediate price or
value increases of lots, parcels, or units of advertised lands when the subdivider
does not have control over such price increases.

(7) Advertising shall not compare land values unless it is clear who is

making the comparison and it is relevant and fair.

R 338.3269. Taxes and assessments.

Rule 69. (1) Advertising containing statements regarding taxes and the
amounts thereof shall employ the latest available figures.

(2) Advertising referring to the purchase price of land shall also include
any additional compulsory assessment or cost to the prospective purchaser, that
are known, or should have reasonably been known, at the time of disposition.

(3) Advertising referring to a promised improvement for which a prospective

purchaser will be assessed shall disclose that fact.

R 338.3270. Miscellaneous standards.

Rule 70. (1) Advertising shall not represent that the land offered for
sale may be subdivided or resubdivided unless it includes necessary and relevént
information regarding the estimated cost of future subdividing.

(2) Advertising shall not infer or imply that the subdivider will resell
or ra2purchase the land being offered at some future time unless the subdivider,
has agreed with the department to resell or repurchase land for or on behalf of
purchasers and has given reasonable assurances to the department to demonstrate
his ability to perform this agreement.

(3) Advertising which refers to oil. gas, or mineral rights shall disclose
all pertinent facts pertaining to such rights.

(4) Advertising which refers to gifts, bene‘ils, or vacation certificates
shall disclose the terms and conditions of offers therein ig conspicuous print.

(5) Advertising may contain the unqualified term "development” only to
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describe a subdivisinon, the plat of which has been recorded.
(6) Advertising shall not contain the terms "guarantee or guaranteed refund"
unless the refund is unconditional.
(7) A newsletter giving information as to a nlace, facility or rvent more than
10 miles distant from land involved, or make a prediction applicable to an area
qreater than the land involved, as for instance, future ponulation of an entire
state, shall carry a disclaimer as follows:
“Information contained in this newsletter is general to
(name of state). Property for sale by (development company) may not
be affected at any foreseeable time Ly any place, facility, event,
or prediction descrived.”
(8) Advertising which forecasts a future event or population trend shall

be by a qualified person and pertinent to the offering.

R 338.3281. Visitation programs; aeneral disclosures,

Rule 81. (1) The terms, conditions, and prerequisites to use and enjoyment
of a visitation program shall be disclosed in promntional material, advertising,
and on any certificate. This includes, but is not limited to, the developer's
participation in the program, the nature of any gift or cther benefit, fncluding,
but not limited to, what the prospect will actually receive, when he will receive
it, the obligation he is under, if any, and the fact, if trve, that the participant
is to pay his own transportation, food, lodging, or other {ncidental crnenses, and
21! cther corditions cr limitations placed or the qift or Lenefit,

(2) "aterial for a visitation program, wk:''cr written, television script or
radic presertation, shall disclose, ir immedi..r conjunction with the offer of
a visit to land, the expenses of whic' wii1 be paid in whole or }n part by others,
that a person enjoying the visit will i subjected to a sales promotion for land
uynlage | i€ quch is not true, there s 3 disclosure that a per<on i nnt nhlinated
rer require as a tem or c¢nrdition of tie use and cninyrert of the visit, to

rarticipate in, listen to, or otherwise he subjected to 3 <ales promotion for
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land and such is in fact honored.

R 33R,3282, Visitation nroarams; specific di<clocures.

Rule 22, (1) In the prorotinn of a visitation plan, the developer or his
representative shall clearly identify themselves,

{?) The names of certificate companies with wham the developer has contracted,
if any, shal! be disclosed.

(3) Promotional material including advertising and certificates shall disclose
the identity of hotels, motels, places of lodging, transportation companies,
restaurants, attractions, or other similar establishments which honor, subscribe
to, or narticipate in the visitation plan.

(4) A certificate or other written material evidencing the rights of a donee,
beneficiary, or certificate holder shall contain a fixed expiration date for the

rights.

R 338.3283. Visitation programs; guarantees.

Rule 83. (1) Promotional material for a visitation program, including
advertising and certificates, shall disclose the quarantees made by a developer
to insure a participant's use and enjoyment of a visit.

(2) A prooram which uses as a part thereof the granting or giving of a
discount counon or other similar discount program shall disclose in irmediate
conjutiction therewith the guarantees that have heen made to insure the narticipant's

use aud enjoyment thereof.

P 338.3284. Visitatinn nrograms; procedures,

Rule 84, (1) A visitation proqgram shall be “e-cribed as part of the
statement of record cr described seonzrately ac . .ortisina material,

(2) A zertificate to be used in a visitation rragram shall be submitted to

the department and shall meet the advertising standards as set forth in this part,
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(3) The department shall be advised of a material change, including identity
of the certificate companies, hotels or facilities before institution of the
material change.

(4) When . a participant in a visitation program is obligated to listen or be
subjected to a land sales promotion, the developer shall supply, a copy of the

property report and forms of agreement as provided in the act.

R 338.3291. Promotional plans; general provisions.

Rule 91. The department will not enter an order registering a subdivision
and will consider the general promotional plan false and misleading, and the
plan of sale or development lacking adequate safequards and assurances, if:

(a) The fee title holder is not bound by part 6.

(b) The plat or plan of the subdivision by which lots, tracts, or parcels
are offered for sale has not been duly recorded in the plat records of the county
where the lands are located if required by law, and the streets, roads, alleys,
easements, parks, and other public areas shown thereon have not been dedicated to
the appropriate private or public authority. Sales maps which are not so recorded
may be used if they are not designed to deceive or would not tend to deceive
prospective purchasers, state in conspicuous print that they are maps only and
not plats, and include additional disclaimers in conspicuous print to prevent
misleading purchasers.

(c) The contract or agreement given to a prospective purchaser by the
developer upon payment of the first money by the prospective purchaser is not
sufficient in form to immediately vest an interest in the land in him and to
afford notice to all persons of his interest by recordation thereof.

(d) The developer does not provide adequate safeguards, approved by the
department, reasonably assuring contract purchasers who have complete refund
privileges for more than 30 days, that if the refund privileges are exercised

the developer will be in a position to refund in accordance with his agreement.
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R. 338.3292. Promotional plans; encumbrances on land and contracts.

Rule 92. The department will not enter an order registering a subdivision
and will consider the general promntinnal plan false and misleading and the
plan of sale or development lacking adequate safequards and assurances, if:

(a) Title to the subdivision is so encumbered that the lands to be offered
cannot be used for any purnose expressly or impliedly represented in the plan nf
sale and advertising without the removal of the encumbrance, urless adequate
safeguards are cstablished to reasonably assure the encumbrance will be removed

before the time the subdivider promises to deliver the interest contracted for

(b) The developer allows a mortgace, lien, or encumbrance to be placed
and remain on the subdivision, or a part thereof, other than specific lot< upon
which improvements are constructed, and other than those in existence at the
time of registration of the subdivision, without notifying the department and
furnishing adequate safcquards reasonably assuring each purchaser that upon
payment. of the purchase price provided in the sales aqreement, title to the
praperty will be delivered with: a1l promised improvements as contracted. The
safequards shall be subject to review and approval by the department at its
discretion.

{c) The cuner trarsfers, assiqgns, sell<, nledges, or aives as cellateral
cecurity, ~ales contracts on a subdivicinn without notice and submic<inn to
the department of avidence of adequate safeguards to reasonably assure that each
rontract purchaser, vnon payment of the purchase price provided in the sales
agreement, wtll recirve the title to the lands as promised and improvements, if
any. The safequards shall be surject t5 v-view and approval by the department a.

its discretion,

R 333,329%, Promotional plans; ~roup meetinc-

Rule 95. (1) If an advertising or promotional plan incluc.:s jromotional
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qgroup meetings, the standards in this rule shall be used as 3 nyide Ly the
director in determining whether or not the nature and manner of conducting the
meetings are such as tn fully disclose all significant facts concerring the
subdivicion,

(2) The department shall be notified in writing of the meeting not less than
15 days before it< date. Notice shall consist of the date, hour and rlace of
the meeting and the names of the dcveloper and real estate hroker involved.

(3) The meeting shall be canducted in a place open to department personnel
for inspection and monitoring.

(4) Department personnrel as authorized by the director shall have free
access to the meeting and sales presentations.

(5) The advertising in the meeting is suhject to the standards of advertising
contained in thesc rules.

(R) A false or dummy buyer shall not be used to initiate sales or huying climate
or for any other purpose, nor shall it he indicated that lots, parcels, units or
interests have been sold, when in fact, they have not heen sold.

(7) An aral statement to a prospective purchaser at the meetine shall he
completely consistent with written material approved Ly the departmert.

(8) A prospective purchaser vwho expresses a desire or intent to leave the
meeting at any time during or after the meeting may not in any manner be impeded
from departing, pressured to remain, or denied any bercfit prorised in exchange

for attending the meeting, frncluding any transportation.

R 338.3301. Inferences; effect.

Rule 101. Ar inference reasonably to be drawn from acverticing or promotional
material will be considered to be 2 rositfve assertion unless the irfererce is
regated therein in clear and unrist.ionle terrs, or unless adequate safequards
have Leer provided by the develeper te reasonably quarantec cxistence nf the

thino inferred. Advertisina and prorotional material will be Jjudged on the hasis
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" of the positive representation contained therein and the reasonable inferences
to be drawn therefrom. Unless the contrary affirmatively appears in advertising
or promotional material, the inferences set forth in rules 102 to 104 will be
assumed to have been intended.

R 338.3302. Inferences; homesites and building lots.
Rule 102. When homesites or building lots are advertised without qualification

the inferences are that: '

(a) The lots are usable for such purpose without any further improvement
or development by the prospective purchaser.

(b) There is an adequate potable water supply available.

(c) The lands have been approved for installation of septic tanks or
. that an adequate sewage disposal system is installed.

(d) No further major draining, filling, or sub-surface improvement is
necessary to constrdct dwellings, except for reasonable preparation for construction.

(e) The individual homesites or building lots are accessible by automobile
without additional expense to the purchaser over an existing right-of-way.

(f) No other fact or circumstance exists to prohibit use of the lots

as homesites or building lots.

R 338.3303. Inferences; other lands.

Rule 103. When lands are advertised without qualification as usable for a
particular purpose other than homesites or building lots, the inference is that the
land is immediately accessible and usable for such purpose by purchasers without
the necessity for draining, filling, or other improvement before putting the lands
to use for such purpose, except for reasonable preparation for construction, and

that no fact or circumstance exists to prohibit use of the lands for such purposes.

R 338.3304. Inferences; miscellaneous.

Rule 104. (1) When title insurance, abstract, or attorney's opinion is
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advertised, the inference is that the seller can and will convey fee simple title
free and clear of all liens, encumbrances, and defects except those which are
disclosed in writing to the prospective purchaser before purchase.

(2) When a recreational facility, improvement, accommodation, or privilege
is advertised, the inference is that it is on the land at the present time and
available to the purchasers of lots at no additional expense, unless otherwise
specified.

(3) When an improvement is advertised, the inference is that it is completed,
unless it is advertised as proposed, and sufficient guarantees have been made

for its completion.

R 338.3307. Presumptions.
Rule 107. It will be presumed by the director that:

(a) Advertising filed for approval will be that used to offer for sale
or to induce persons to acquire an interest in the title to all lands which are
described in or referred to in the material or supporting data filed with the
department until changes in advertising for this purpose are submitted to and approved
by the department.

(b) Advertising published, disseminated or broadcast by or in behalf of
an owner or entity owning more than 1 subdivision is being used to offer lands
in all subdivisions registered by that owner or entity unless an express limitation
is made by that owner or entity to the department or by the department.

(c) Advertising published or disseminated by or on behalf of a sales
agent is being used to offer lands in all subdivisions for which the person is

a sales agent unless an express limitation is made to or by the department.

R 338.3311. Letters of transmittal.

Rule 111. Each submission of advertising to the department, efther as part

33-718 O - 78 - 17
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of a statement of record or as a subsequent submission, shall be accompanied by
a letter of transmittal which given a brief, written description of each
advertisement to assure that all future correspondence and orders concerning it
will clearly identify it. The letter of transmittal shall be signed by the
developer or his authorized representative and shall verify that the statements
rmade and the representations contained therein have been reviewed and the
advertisement is truthful and correct to the best of his knowledge and belief

with regard to the statement< contained therein.

R 338.3312. Identification of material.

Rule 112, (1) Advertising sutmitted to the department, either with the
original statement of record or by sub<equent filing, shall be assigned a
number so the department or the applicant may refer by the number to 2 specific
piece of advertising, Advertising relating to more than 1 subdivision owned
by different persons but being sold through a common sales agent shall be
assigned a desionated number. However, this designation does not permit filinge
relating to separate subdivisions or parts of subdivisions without payment of
the appropriate fee for each narcel, tract, or subdivision to which it relates.

(2) The develoner shall print on advertising material approved for use, the

number as<ianed by the department to that specific piece of materfal.

R 333.3313. Material with statements of record,

Rule 113, (1) Advertising material submitted with a statement of record
shall be considered in accordance with part 3.

(2) Advertising material nnt submitted with a statement of record <hall be
submitted to the department frr inproval Lefere its use in this state, This
adverticing will be apnroved or rejected by *:¢ department within 15 days after
its receipt., Where an arder <f rejection is wt ontered within that time, the

advertising will be deemed approved unless the applicant has consented in writing
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to a delay, If an amendment to the application for apnroval af adverticing i
filed before the time when the land is registered, the annlicatinn sha'l be
considered filed wvhen the amendment was filed, unless an amendment is filed
with the consent of the department or pursuant to its order. In such rase, the
application shall be treated as filed on the date of filing the oriqinal

apnlication,

® 338.3314. Determinations and rejections.

Rule 114, In reviewing any advertising submitted by an applicant, the
department shall determine whether it makes a full and fair disclosure or is false
and misleading within the intent and meaning of the act and these rules, hy
examining the form, language, and content of the advertisino and supporting
data and any cther available information to ascertain whether the express and
implied representations therein are true and make a full and fair disclosure.

If it appears that the are not true and do nnt make a full and
fair disclosure as to all subdivided lands to which éhe filing rclates, the
department will enter an order of rejection or take such other action as it

considers necescary.

R 338.3317. Out of state advertising.

Rule 117, When advertising approved by the department is disapproved in
another state or jurisdiction, the advertising may be chanaed to meet the
requirements of that state or jurisdiction without prior approval by the
department if:

(a) The department is irmediatel rotified of the change.

(b) A copy of the advertisiro .. (uanged is filed with the department
within 10 days.

(c) A copy of correspondence from the other state or jurisdiction

requiring the change fs filed with the department withip 7 davs.

(d) The changed advertising is vsed only in the state or jurisdicticn where
the change was renuired.
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PART 6. MEANS TO ASSURL RECEIPT OF COMTRACTUAL INTERESTS

R 338.3321. Subordination of blarket encumbrance liens.

Rule 121. A blanket encumbrance shall evidence subordination of its lien to
the rights of persons purchasing from the ceveloper and that the developer is
able to secure releases from the blanket encumbrance with respect to the property.
The provisions shall be acceptable to the department. For purposes of this
rule, subordinaticn of the lien is satisﬁ'ed by a release clause which by its
termms unconditionally provides for the release of contiguous and non-contiguous
separate lots, units, or parcels being offered to purchasers, so that the purchacer
or lesser of a lot, unit, or parcel shall obtain legal title or other interest
contracted for, frer and clear of the blanket encumbrance uprn comnliance

with terms and conditions of the purchase or lease from the developer.

R 33R.3324. Trust and escrow accounts.

Rile 124, If the encurbering instrument does not contain adequate release
clause<, the lien, mortgage, or other encumbrance shall be considered objectionghle
urless adequate reserves are maintained in a trust or escrow account. 1In
determining adequacy of the account, the department will be quided by the
facts and circumstances of each individual case, but the account shall comnly
with the fallowing:

(a) Funds <hal) be kept and maintained in an account separate and apart
from the owner's personal funds.

[5) The account shall ir establfs'cd in a bank or trust company doing
lusiness in this state, or another state where the accrunt is required to be
maintained there by the laws of that state and approved by the department.

[r) Monthly statements shall be furniched to the department for a new
acrount for the first v months, and in the irartment's discretfon, quarterly

or semi-annually thereafter,
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(d) The trust or escrow agreement shall state that its purpose is to
protect the purchaser or prospective purchaser in case of default on a lien,
martgage, or other encumbrance, and shall authorize the department to intpect
the records of the trustee relating thereto, and that upon order of the department
or a court, the trustee shall release and pay over the funds to the cepartment
or a purchaser, or the holder of the blanket encumbrance.

{e) The department, by its director, shall execute an acknowledgment on
the face of each agreement. This acknowledgment indicates approval of the form and
content of the agreement, but shall not be construed to make the department a
party thereto.

P 338.3327. [Instruments of sale.

Rule 127. An instrument evidencing sale or disposition of an interest in a
subdivision shall be executed in a recordable form in accordance with the laws
of the state where the land is located. An applicant has the burden of an
affirmative showing of this compliance.
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PART 7. MEANS TO ASSURE COMPLETION OF IMPROVEMENTS

R 338.3331. Improvements for public use, convenience or necessity.

Rule 131. A subdivision or a part thereof on which construction of a promised
improvement for public use, convenience, or necessity has not been completed,
shall not be registered for disposition. However, an incompleted improvement
does not constitute an objection if completion of the improvement is assured by
substantial completion, an irrevocable bank letter of credit, bond, or similar
undertaking posted with a public authority and acceptable to the department, or
by adequate reserves established and maintained in a trust or escrow account.
In determining adequacy of the account, the department \7111 be guided by the
facts and circumstances of each individual case, but the account shall comply
with the following:

(a) Funds shall be kept and maintained in an account separate and apart
from the owner's personal funds.

(b) The account shall be established in a bank or trust company doing
business in this state, or another state where the account is required to be
maintained there by the laws of that state and approved by the department.

(c) Monthly statements shall be furnished to the department for a new
account for the first 6 months and in the department's discretion, quarterly
or semi-annually thereafter.

(d) The trust or escrow agreement shall state that its purpose is to
protect the purchaser or prospective purchaser in case the owner fails to
complete construction of promised improvements or to satisfy any obligatfons
or liens encumbering the purchaser's title by reason of the construction, and

shall authorize the department to inspect the records of the trustee relating

thereto.



257

(e) The department, by its director, shall execute an acknowledgment
on the face of each agreement. This acknowledgment indicates approval of the
form and content of the agreement, but shall not be construed to make the depart-

ment a party thereto.

R 338.3332. Improvements not for public convenience, use or necessity.

Rule 132. A subdivision or a part thereof on which construction of a promised
improvement not for public use, convenience or necessity has not been completed,
shall not be registered for disposition to the public. However, the incompleted
improvement shall not constitute an objection {if completion is assured by:

(a) An adequate plan of development, including financial resources
committed to carry out the plan as provided in rule 135, which plan is subject
to the department's continuing review and approval.

(b) In case of failure of a developer to establish an adequate plan or
to adhere to the plan once established, the department may require establishment

of a trust or escrow account.

R 338.3335. Financial security.

Rule 135. (1) The department may accept surety bonds, escrow accounts,
irrevocable bank letters of credit, or any other financial security which it
considers adequate in assuring a plan of development has adequate safeguards and
assurances. In determining the security required, the department shall examine
the status of improvements, the over-all cost of improvements, the terms of
purchasers' contracts, the financial condition of the subdivider, and such other
data as it considers neceSsary. The department shall consider whatever financial
security has been posted with other governmental authorities in making its
determination.

(2) A surety bond will not be approved by the department unless it is on the

form provided by the department.
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PART 8. TAXES AND ASSESSMENTS

R 338.3341. Developers' duties.
Rule 141. (1) In a transaction for the sale of land under the act in which
taxes are to be paid by either party, a developer shall:

(a) Certify that there are no taxes, other than current taxes, owing
on the property involved at the date of filing the statement of record, a
consolidated statement of record, or an amendment to either.

(b) Provide a form of escrow accounting satisfactory to the department
in accord with (2) if part of the purchasers' funds paid in or payable by the
terms of the instrument disposing of the land is to be used for payment of taxes.

(2) In order that a purchaser will receive the interest in lands contracted
for, if the developer apportions real property taxes prospectively and requires a
purchaser to pay such taxes in a Tump sum or on a periodic basis, the developer
shall place in the escrow account 100% of the payments, with which to pay taxes

when due.

R 338.3345. Purchasers' responsibilities.

Rule 145. (1) A purchaser is not responsible for payment of taxes or assess-
ments levied before the effective date of his agreement with the developer or his
agent, unless such taxes are prospective in nature, if so, they may be prorated
and the instruments evidencing the sale or disposition of an interest in a
subdivision shall so state.

(2) A purchaser shall not be assessed a service or collection fee or be required
to pay a consideration for the assessment or allocation of taxes on the land {nvolved

in the transaction, in excess of that charged by a unit of government.
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PART 15. DECLARATORY RULINGS, INVESTIGATIONS, AND HEARINGS

R 338.3451. Declaratory rulings.

Rule 251. (1) The department, on request of an interested person, may issi:
a declaratory ruling as to the applicability to an actual statement of facts of
the act or a rule herein when he submits to the department the following:

(a) A clear and concise statement of the actual statement of facts.

(b) If the interested person desires, a brief or other reference to
legal authorities upon which he relies for determination of the applicability of
the act or a rule to the statement of facts.

(2) The department, {f it determines it will issue a declaratory ruling,
shall furnish the person with a statement to that effect and set forth the time
in which the department will issue the ruling.

(3) A ruling shall repeat the actual statement of facts, the legal avthority
on which the department relies for its ruling, if any, and the ruling it makes.
A ruling once issued is binding on the department and the department may not
retroactively change the ruling, but nothing in this rule shall prohibit the
department from prospectively changing a ruling.

R 338.3455. Officers tc administer oaths and affirmations.
Rule 255. The following officers of the department are designated to administer
oaths and affirmations du-ing any investigation or procerding under the act:
(a) Director of the department.
(b) Director, land sales division.
(c) Assistant director, land <1iles division.
(¢) Chief investigator, land s-1os division.

(e) Presiding officer of a hea'in.
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R 338.3456. Officers to fssue subpoenas and institute discovery.
Rule 256. (1) The following officers of the department are designated to
subpoena witnesses, issue subpoenas duces tecum, and institute discovery
proceedings, in accordance with Michigan general court rules in any investigation
or proceeding under the act:
(a) Director of the department.
(b) Director, land sales division.
(c) Assistant director, land sales division.
(2) Nothing in this rule shall be construed to abrogate the authority of a
presiding officer prescribed in the administrative procedures act of 1969, as amended.

R 338.3461. Rejections by department.

Rule 261. (1) The department may reject an application for advertising
approval or a statement of record, including a property report, for a subdivision
if the developer fails to comply with the act or these rules or the department's
requirements thereunder. Before entering an order of rejection, the department
shall notify the developer by certified mail of its decision in a notice of
intent to reject for deficiencies. This notice shall toll the running of the
60 day period if the developer shall undertake to correct the deficiencies.

(2) The final decisfon shall be by further order.

(3) An order of rejection shall automatically be entered after 15 days following
the date of mafling of the notice of intent to reject unless the developer
corrects the deficiencies to the department's satisfactfon within that time or the

department extends the time to correct to a day certain.

R 338.3463. Hearings; notices and conduct.
Rule 263. (1) Parties shall be notified of a hearing by certified mail at

their last known address, which shall be sent not less than 20 days before the
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date of the hearing.

(2) A hearing shall be open to the public and shall be conducted in accordance
with the administrative procedures act of 1969, being act 306 nf the Public
Acts of 1969, as amended, and sections 24.201 to 24,315 of the Michigan Compiled
Laws. )

(3) A hearing shall be conducted by a presiding officer who shall be
appointed by the director of the land sales division of the department. The
decision of such director shall be the final decision.

R 338,3464. Hearings; appearances, pleadings.

Rule 264. (1) A party may appear at a hearing in persnn or by a duly
authorized representative or attorney.

(2) 1If a party fails to appesr after proper service of notice, the
director of the land sales division, if no adjournment is granted, may proceed
with the hearing and make his decisfion in the absence of such parties.

(3) An adjournment or continuance may be qranted by the director of the
land sales division or the person he designates for qond cause shown by a party
to the hearing or on his own motion or after stipulation and agreement between
all parties, but a request for adjournment shall be made in writing not less than
5 days before the date set for the hearing.

(4) A party may file a written answer to charges or claims made or may
present an oral statement at the time of the hearing. Copies nf written pleadings
and briefs shall be served on the director of the land sales ‘-ision and all

other parties not less than 5 days before the date set for t-.c ‘iearing.

R 338.3465. Hearings; evidence.
Rule 265. (1) Testimony shall be under oath or afffrmation.
(2) A deposition shall be taken only on order of the director of the land

sales divisior upon a showing that it is impracticable or impossible to obtain
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necessary evidence otherwise. It shall be taken in accordance with provisioms
for taking depositions in civil cases, as set forth in the Michigan geneval

court rules or other applicable court rules.

R 338.3466. Decisfons, orders, and rehearings.

Rule 266. (1) Within a reasonable time after completion of a hearing,
the director of the land sales division shall send by certified matl to the
last known address nf the parties the decision and orders which shall include
findings of fact and conclusions of law.

(2) A rehearing may be granted by said director upon application in writing
by a party to the hearing or upon his own motion in accordance with the
administrative procedures act of 1969, as amended. A rehearing shall be
noticed and conducted in the same manner as an original hearing.
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Mr. Gonzarez. We have Herman J. Smith, vice president of the
National Association of Home Builders; David D. rts, the vice
chairman of the legislative committee of the National Association of
Realtors, who is accompanied by our good friend Albert Abrahams,
who is & vice president for governmental affairs; and we have
J. B. Belin, Jr., president of the American Land Development
Association.

Gentlemen, we are confronted with a factor here on the continued
use of this hearing room. We will have access to it for about an hour,
and then we will have to vacate it.

We are very grateful, because each of you has perfected a very fine
written statement. We are going to suggest that, for the time that
we conduct this as a panel, and 1f you would be kind enough to sum-
marize your statements to help keep us within the period allotted to
use this room, and of course to have a chance to ask questions, I would
be very grateful.

Perhaps we could start with Mr. Belin.

STATEMENT OF J. B. BELIN, JR., PRESIDENT, CHAIRMAN OF THE
BOARD, AMERICAN LAND DEVELOPMENT ASSOCIATION; ACCOM-
PANIED BY GARY A. TERRY, EXECUTIVE VICE PRESIDENT, WIL-
LIAM B. INGERSOLL, GENERAL COUNSEL, AND GEORGE G. POTTS,
DIRECTOR OF PUBLIC AFFAIRS

Mr. Beuin. Thank you, Mr. Chairman.

Mr. Chairman and members of the subcommittee, my name is Bruce
Belin. I am president and owner of Belin & Associates of Houston,
Tex., a real estate development company currently developing five
recreational, resort, and residential Ii)rojects in Texas, including the
award-winning April Sound near Houston. I am presently serving
as president and chairman of the board of the American Land Devel-
opment Association.

Accompanying me today are Gary A. Terry, our association’s exec-
utive vice president; William B. Ingersoll, general counsel; and
George G. Potts, director of public affairs. Qur association represents
leading national and international companies which develop recrea-
tional, resort, and residential real estate.

In the interest of time, Mr. Chairman, I will not read our printed
statement in its entirety, but I do request that the complete text and
exhibits be included in the hearing record.

It.is not our intention to hamper OILSR’s efforts to help buyers
inform themselves and to protect themselves from the irresponsible
element which exists in real estate as, unfortunately, in every other
business. But we do not believe such protection has to be at the expense
of the honest, responsible developers who predominate in our in-
dustry. We therefore are compelled to speak out against what we
consider are perhaps well intended, but nevertheless overly restrictive
attempts to legislate even more regulation of our irdustry.

HL.R. 12574, introduced originally as H.R. 10999, would amend the
act substantially, adding more regulation. In our opinion, this bill
would do considerable harm to developers—indeed, perhaps forcing
many of them out of business altogetEZr—while not producing the
desired result of greater buyer protection.
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One of the major provisions of the bill would give all purchasers
and lessees an “unconditional 30-day rescission period” from the date
of the consummation of the sales transaction.

Apparently, the purpose of this provision is to allow a buyer a
period to reflect objectively on the correctness of his purchase. How-
ever, we strongly feel that the present 72-hour, 3-business-day re-
quirement provides adequate and reasonable protection to any pur-
chasers who might have acted on impulse.

While a number of States have rescission periods exceeding the
present 3-day Federal requirement—for example, New Jersey is 7
days, New York is 10 days, California is 14 days—many of our
member companies operating in those States maintain that such
lengthy rescission periods do little more than encourage purchaser
irresponsibility and permit overzealous sales persons to close sales by
reminding the customer that he has “nothing to lose, since you can
easily cancel this transaction if you change your mind.”

We must reflect that, in no other type of “arm’s length” real estate
transaction is there such a rescission period; and it seems grossly
unfair to single out one particular industry for such treatment, par-
ticularly when it goes beyond what would be necessary for adequate
buyer protection.

However, the automatic 30-day rescission period pales when one
considers the proposal for a 3-year period of revocation for the buyer
given under certain specified conditions. The effect would be that the
buyer has a 3-year “option,” but the developer would be contractually
bound. And if at any time during that period the buyer changes his
mind for any reason—for example, he later decides he would rather
have a new boat or a car—the developer must cancel the contract and
give a full refund. It seems obvious, Mr. Chairman, that no business
could operate under these conditions.

In short, ALDA believes such provisions allowing for 30-day and
3-year rescission periods are unreasonable, unnecessary, and would
place an unconscionable burden upon the developer.

Another provision of the proposed bill would mandate that the
“statement of record” contain copies of all advertising used by the
developer, giving HUD specific statutory authority to regulate
advertising.

Any such regulation of advertising which requires prior submission
or approval from OILSR would be a bureaucratic nightmare, and
would cripple the developer’s ability to make timely changes to take
advantage of market nuances.

OILSR already has advertising guidelines as part of its land sales
regulations which serve to put the developer on notice as to what is
expected in advertising.

The final provision of H.R. 12574 upon which I would like to com-
ment is that dealing with the escrowing of moneys for so-called “basic
services” promised butinot completed, and the option granted the
purchaser to void his cohtract and receive full refund if these services
are not delivered.

The problem these proposals are designed to correct seems obvious.
Their objective is the right one—to require the developer to perform
his part of the contract. However, while on the surface this might
seem to provide significant protection to the purchaser, in reality it
~an be harmful to him.
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The cost to the developer of placing in escrow moneys of such lar,
amounts will have to be borne by the purchaser in the cost of the
property because, unless the developer is permitted to use such moneys
;o .llteep the project viable and economicaﬁ; feasible, the project could

ail.

Such an economic burden will interfere with the developer’s ability
to perform his contract and complete these very same services. In
fact, many present developers who already are providing such basic
services, and more, would be forced out of business.

There are only a few in our industry who could afford to escrow
at the beginning of a project the full cost of promised improvements.
In effect, the developer’s entire line of credit with his lenders could
be tied up just meeting this single requirement.

. Instead, Mr. Chairman, the common law remedy for damages appli-
cable to failure to complete performance on a timely basis would seem
to be a more just and reasonable remedy.

The administration’s proposals—section 421, title IV of H.R.
11265—also would amems) the act substantially, with the apparent
intent of alleviating some of the problems we have addressed.

Section 421 (e) of the HUD bill would have the effect of eliminating
completely the so-called “free and clear of liens” exemption in the
act. This exemption—which we view as founded in logic and equity—
was intended by Congress to provide an exemption from regulation
for developers who have title to the land and sell lots which are free
and clear of all liens, encumbrances, and adverse claims to buyers who
inspect personally the offering before purchasing.

Its repeal would not be in keeping with the purposes of the act
and the Congress intentions in enacting it. This proposal would serve
to permit OILSR to expand further its jurisdiction over developers
never intended to be covered in the first place.

One of the major provisions of the administration’s proposed amend-
ments would give all purchasers and lessees an unconditional 14-day
rescission period. Our previously stated objections to lengthened rescis-
sion periods would apply also to HUD'’s proposed 14-day period.

In summary, we feell) that both Congressman Minish’s bill and the
HUD proposals amount to added substantive regulation of our in-
dustry. If adopted, they would pile unnecessary burden upon devel-
(l>pers already struggling to comply with myriad Federal and State

aws.

Mr. Chairman, OILSR has regulated segments of the real estate
development industry which were never intended by Congress to be
regulated. We would point out also that there have been many changes
in our industry—especially the recreational part of it. This is simply
not the same industry that it was in the late sixties and early seventies.
Reports by public interest groups and the press have tended to focus
on practices by high volume lot sales companies. Many of these
companies and most of the objectionable practices are rapidly
disappearing.

Mr. Chairman, the act does need to be amended. As you know, the
Senate has acted to do so in section 71 of S. 3084. Permit me now to.
comment briefly on the major provisions of the Senate-passed
amendments.

The sale or lease of condominiums would be exempted specifically
from the act. We do not believe Congress intended that condomir’



ums—or land on which a condominium is contracted to be built within
2 years—should be regulated under this statute, just as land on which is
located a residential, commercial, or industrial building is exem
Because they are not exempted from the act, OILSR can and has
threatened to assert jurisdiction over condominium develo]

Mr. AuCorn [presiding]. Mr. Berlin, I notice you are ing word
for word from your prepared testimony, and you have four pages
of your prepared statement left.

I am concerned only because the other gentlemen—I want to insure
that they have an equal opportunity to make statements and to still
allow time for questions.

So that I would encourage you, 1f you could, to summarize as best
you can the highlights of the remaining part of your testimony. The
full part of it will be in the record, as you know, and then we can
get into questions and answers.

Mr. Beuin. All right, sir.

S. 3084 would provide for an intrastate exemption for the developer
who sells less than five lots, or 5 percent of his total lots, whichever
is greater, in one calendar year, to out-of-state purchasers, provided
the developer gives clear title to the property and the buyer makes an
onsite inspection.

Sales to purchasers residing within a 100-mile radius—an easy 1-day.
roundtrip drive—of the property site, again subject to clear title an
onsite inspection, would be exempted. This solves the problem faced
by the developer operating on the boundary between several States,
such as here in the Washington, D.C., area. %’hi]e he may otherwise be
exempt from the act’s purview, OILSR can and does hold that such a
developer is selling on an “interstate” basis, and is therefore subject

in Federal mgu]a,tlon.

Under the Senate measure, a new provision would be added to define
the term “sale or lease” to mean occurring at the time a contractual
relationship is created between the developer and the purchaser. In
its latest pro revision of the regulations, OILSR served notice
that it considered the “sale” to continue from the date of the signi
of the contract by the buyer until the contract is paid in full ormm
has been delivered to the buyer, whichever comes later.

We feel this is a very important provision. As I stated earlier, the
practical effect of such a deg:)lition y OILSR would be to extend the
statute of limitations by allowing it to run the entire le of the
contract period, with the concept of a “continuing sale” and for up to
3 years beyond the contract.

Such a definition would impose the “continuing sale” upon the entire
act, thereby extending the statute of limitations. Qur case search
reveals that the definition in S. 3084 follows the prevailing opinion of
the courts: 9 out of 11 of the cases we uncovered disagree with the
agency s concept of a “continuing sale.”

The Senate bill would add new language to the act to clarify the
terms “liens,” “encumbrances” and “adverse claims” so that it is clear
that they do not refer to U.S. land patents and similar Federal grants
or reservations common to most land in the Western United States—
an omission which OILSR has used to defeat claims by developers for
the “free and clear” exemrtion under the act. Requests for exemption
under this section are rarely granted by OILSR.
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Finally, because of contentions that the amendments would not only
exempt developers—under certain circumstances—from the registra-
tion requirements of the act but would also exempt these same devel-
0 from the antifraud provisions of the act, language was added to

e bill to assure that the antifraud provisions would in fact apply to
those developers exempted under S. 3084.

Yesterday, Mr. Chairman, you heard a detailed description of how
a purely interstate developer, specializing in off-site sales, operated
several years ago to defraud thousands of consumers, many in New
York. That case, as well as several others which have been prosecuted,
were sad and despicable. Clearly, those actions fall under the intent
of the act and should be regulated and prosecuted, accordingly.

Today, however, we are before you asii.ng that small, intrastate de-
velopers be exempted from the act because it was never the intent of
Conﬁrem to ate them under this statute. The Senate amendments
simply clarify the act on that point, and do not call for substantive

atory

e large, interstate land companies—such as the one described
yesterday by Ms. Hynes and those which have been the subject of ac-
tion by the Federal Trade Commission—would in no way qualifg for
the exemptions provided for under S. 3084. The present act, with the
clarifying Senate amendments, properly administered and with vig-
orous enforcement and prosecution when necessary, would adequately
protect consumers if such fraudulent acts should reoccur.

Ms. Halloran of INFORM mentioned our association’s most recent
industry survey in claiming that our industry “seems to be riding on
the shirt-tails of the current real estate boom,” as she put it. She cites
our survey, which among other things, concluded that sales are on the
upswing because 78 percent of the survey respondents had better sales
in 1976 than in 1975. Since most of our industry continued in a deep
recession in 1975, when sales were often nonexistent or certainly at the
lowest ebb imaginable, the fact that 78 percent indicated increased
sales the following year—1976—is not surprising in the least. Nor, in
our view, does it signify anything more than the fact that the recession
had finally come to an end in 1976. To imply that this means a return
by our industry to the days of the 1960’s and early 1970’s is totally
without merit.

Congressman Minish, in his testimony yesterday as well as several
months ago before the Senate Banking Committee, charged that “liter-
ally millions of consumers continue to be defrauded by land developers
each year.” We testified before the Senate Committee, and we do so
here today, that we are unaware of any such valid figures, and do not
know where they come from. We seriously question the figures and
the assertion.

In conclusion, I want to reiterate the American Land Development
Association’s conviction that consumers should and must be protected
from fraudulent, irresponsible real estate developers—the primary
goal of the Interstate Land Sales Full Disclosure Act of 1968.

By endorsing the interstate land sales provisions of S. 3084, this sub-
committee could take an imY)ortant step toward assuring responsible
regulation of our industry gec]arifying Congress’ intentions as to
whom and how the law is to be applied, without sacrificing any con-
sumer protections. We commend section 715 of S. 3084 to you.

33-716 O - 78 - 18
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Thank you, Mr. Chairman, for allowing us this opportanity to ap-
pear before you today. We would be pleased to answer any questions
the subcommittee may have.

[The prepared statement of Mr. Belin, on behalf of the American
Land Development Association, with attached exhibits, follows:]
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Mr. Chairman and members of the Suboammittee, my name is Bruce Belin.

I am president and owner of Belin and Associates in Houston, Texas, a real
estate development campany currently developing five recreational, resort and
residential projects in Texas, including the Award-winning April Sound project
near Houston. I am presently serving as president and chairman of the board of
the American Land Development Association (ALDA).

Accampanying me today are Gary A. Terry, our Association's executive vice
president; William B. Ingersoll, general counsel; and George G. Potts, director
of public affairs.

The American Land Development Association represents leading national and
international campanies which develop recreational, resort and residential real
estate. Our members build and sell vacation hames, condominiums, planmned unit
developments, destination rescrts, new and retirement commmnities, mobile home
parks and recreational vehicle parks and campgrounds. While our membership in-
cludes the real estate development subsidiaries of some of the nation's largest
corporations operating in jpterstate commerce, many of our member companies are
family-owned or are limited partnerships and can be classified as small, intrastate
developers. Same of our member firms, large and small, are considered builders
of primary residential homes, and a few operate as real estate agencies.

Nevertheless, the Interstate Land Sales Full Disclosure Act (ILSFD/Act) of
1968 affects directly most, if not all, of our members. I hasten to point out,
however, that in our opinion the ILSFD/Act was not intended to regulate some of
these campanies — namely those operating primarily on an intrastate basis or as
hame builders or real estate brokers.

Background and Explanation of the Act
It would be appropriate at this point, Mr. Chairman, to provide the Subcommittee

with a brief background and explanation of the Act, its intended scope and how it
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has been administered — fram our point of view — for nearly ten years now by
the Department of Housing and Urban Development (HUD). However, in the interest
of time, we have attached this information as Exhibit A, and I respectfully re-
Quest that it, as well as several other exhibits related to that information, be
included in the hearing record.

Since the enactment ten years ago of the Interstate Land Sales Full Disclosure
Act, we have seen HUD's Office of Interstate Land Sales Registration (OILSR) expand
its requlatory authority over segments of our industry which we fsel were not
intended by Congress to be covered under the Act. In our opinion, the ILSFD/Act
was intended, and should continue to be a disclosure rather than regulatory
statute. Yet, through its ability to withhold effective registration and through
various informal requirements, we believe OILSR has generated regulatory powers
in administering the Act.

Moreover, the companies which the law was intended to cover are suffering
unduly today fraom what often seems to be uneven formal and informal rules and
procedures employed by OILSR. The agency's registration policies — which we
feel are too stringent and lack flexibility and predictability -- as well as the
sheer canplexity of the rules themselves have resulted in a substantial regulatory
burden for all who have had to cope with the Act, especially for small developers.

We are aware that much of OILSR's expansion of its regulatory role, and
many of the attendant problems, were those inherent in administering a new program
with new people. In fairness, we feel that the agency and the Act have in fact
stopped many abuses by a few unscrupulous developers and have likely prevented
others fram occuring.

It is not our intention to hamper OILSR's efforts to help buyers inform
themselves and to protect themselves fram the irresponsible element which exists

in real estate as, unfortunately, in every other business. But we do not believe
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such protection has to be at the expense of the honest, responsible developers
who predaminate in our industry. We therefore are campelled to speak out against
what we consider are perhape well intended, but nevertheless overly restrictive,
attempts to legislate even more regulation of our industry.

’ I would like now to camment on the three major proposals which have baen
put forth to amend the ILSFD/Act.

H.R. 12574, "Interstate Land Sales Reform Act of 1978"

This proposed legislation, introduced originally as H.R. 10999, would amend
the Act in several ways, with the apparent intent of strengthening the law to
provide greater protection for real estate buyers by increasing the regulation
of land sales. Unfortunately, under many of its provisions, the measure would
not produce the desired results and would do considerable harm to developers —
indeed perhaps forcing many of them out of business altogether.

The bill would extend the Act's coverage to include subdivisions of 40 or
more lots, replacing the threshold of 50 or more lots in the present Act. Admittedly,
smaller developers, often the very ones who least deserve regulation and can least
afford the additional burden, would be brought in under federal regulation. In
short, this seems to be just another example of expanding the Act's jurisdiction
with little ar no corresponding benefit to the consumer. Would it be 30 lots next
year? And 20 by 19802

The Act's jurisdiction would also be expanded, under this proposal, to cover
lots which are less than 40 acres in size, i.e. eliminate the present exemption
for lots five acres or larger. Proponents of this provision point out, perhaps
correctly, that the so-called "five acre exemption" often tempts irresponsible
developers to subdivide property into larger unusable lots in order to escape
requlation; attracts "fly-by-night” subdividers; and results in the subdividing
of marginally usable land. Conversely, consumers purchasing lots in excess of
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five acres in sisze generally have the financial means and knowledge — or the
ability to hire an attorney with such expertise — to buy such property without
the need for the disclosure protection afforded under the Act. Also, as one
ALDA mamber points out, such extension of jurisdiction could hamper certain
developers' abilities to dispose of surplus property not a part of its common
pramtional plan. Moreover, since it is often a practical necessity that such
large lots be offered with fewer improvements than is offered with smaller lots,
the sale of such uncamplicated property (raw land in many cases) hardly requires
the extensive disclosures required under the Act.

Under H.R. 12574, court-ordered sales of lots in comnection with bankruptcy
proceedings would no longer be exampted, although presumably all other types of
court-ordered sales would continue to be exempt. While ALDA agrees with the
apparent intent of this provision, to impose automatically a regulatory burden
upon such a distressed situation may be unfair to the creditors. Moreover, such
a provision may well be unconstitutional since the rights of bankruptcy are estab-
lished in the Constitution.

One of the major provisions of the bill would give all purchasers and lessees
an unconditional 30-day rescission period from the date of the consumation of the

sales transaction. Apparently the purpose of this provision is to allow a buyer
a period to cbjectively reflect on the correctness of his purchase, especially
where he might have been subjected to a "high pressure® sales presentation. How-
ever, we strongly feel that the present 72-hour (three business days) requirement
provides adequate and reasonable protection to any purchasers who might have acted
on impulse. While a number of states have rescission periods exceeding the
present three-day federal requirement, e.g. New Jersey seven days, New York ten
days, California 14 days, many of our member campanies operating in those states

maintain that such lengthy rescission periods do little more than encourage
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purchaser irresponsibility and pemit over-zealous salespersons to close sales
byx-nhﬂingmmﬂnthehu'mﬂﬂmtolmdmmmmny.um
this transaction if you change your mind."

Here are same additional undesirable results of lengthy rescission periods
based on the experiences of same of our mambers:

—it is very difficult for individual property owners
mmmfumdmfotmmimudoﬂnr
improvements to their properties, since lending in-
stitutions will shy away from such commitments with a
rescission period of this duration due to "prolonged
exposure” ;

would find it very difficult to obtain
financing of the "paper" generated by the an-going
sale of properties;

—the developer cannot recognize a "sale" for account-
ing purposes until the rescission period is over,
creating severe problems for his financial state-
ments; and

—it requires the developer to invest in and carry
a substantially higher mumber of lots in inventory.
Because of the seasonability of our business, it
is not uncammon for 50 percent of a developer's
sales to occur in a two or three month period (par-
ticularly in the mid-west and northeast). If the
buyer has a 30-day period to cancel the sale, that
buyer's lot must remain in limbo for the full period
and all monies received held in escrow. This in
turn necessitates having perhaps double the normal
supply of lots in inventory, and at a development
cost which often amounts to several thousand dollars
per lot, an excessive amount of the developer's
capital would be tied up in inventory.

We must reflect that in no other type of "arm's length" real estate transaction
is there such a rescission period, and it seems grossly unfair to single out one
particular industry for such treatment, particularly when it goes beyond what would
be necessary for adequate buyer protection.

However, the autamatic 30-day rescission period pales when one considers the
mdfmathwarperiodgg;emtimforﬂthwqimmm
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specified conditions! It appears likely that nsarly all developers would fall
within one of the three conditional areas triggering a three-year rescission
period — a penalty that at best must be considered extraordinary when applied
to the practices of any business. For example, many developers require a minimm
10 percent down peayment and most buyers do not and cannot pay full cash for the
property. The effect would be that the buyer has a three-year "option", but the
developer would be contractually bound, and if at any time during that period the
buyer changes his mind for any reasons (e.g. he later decides he would rather have
a new boat or car), the developer must cancel the contract and give a full refund.
It seems cbvious, Mr. Chairman, that no business could operate under these conditions.
A developer's sales contracts are an important asset of his campany and are the
basis for his financial agreemesnts with his lenders.

More specifically, the predictable results of this provision would be to pro-
hibit any purchases on the same day a contract is presented to the buyer — despite
the fact that many buyers may live within a day's drive of the project, personally
inspect the property and are given ample opportunity to study the Property Report.
It would also do away with installment contracts in land sales —— a common and
well accepted means of purchasing today and maybe the only means available to the
buyer to finance his purchase.

Under this legislation, there is proposed a requirement that title be trans-
ferred within 30 days. This is unreasonable and impractical since the paper work
alone normally takes at least that long. The present HUD exemption (24 CFR 1710.11)
allows for 120 days, a reasonable time for title transfer. Another provision would
seemingly deny the developer the right to charge interest on any loans he makes
to the buyer. This is a canmmon and acceptable pratice in business today, well
regulated by federal truth-in-lending laws. It is sametimes argued that, since
the buyer does not get full use of his property until the installment loan is paid
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in full, the developer should not be permitted to charge interest on the loan.
We disagree with this proposition, however, because the buyer still has "owner-
ship® rights an the property while the loan is being paid off, and more often
than not he gets full use of the project's facilities and recreational amenities.
Also, the use for which the land is intended in many projects is for outdoor
camping and recreational vehicle parking. There would be no fairness in allowing
the installment purchaser full use of his purchase, while denying the seller the
right to reasonable charges for extending credit.

We would generally support the provision regarding forfeitures. Most developers
will do everything possible to prevent a forfeiture, and will work with the buyer
who may have encountered unexpected difficulties in paying for the property. Once
a lot is sold, cammissions paid and recordings made, a forfeited lot presents
numerous problems for the developer and a forfeiture is the last thing he wants
to happen. The common belief among casual critics of this industry that developers
make a "killing® on forfeited lots is simply false.

In short, ALDA believes such provisions allowing for 30-day and three-year
rescission periods are wnreasonsble, wmecessary and would place an wnconscionable
burden upon the developer.

Another provision of the proposed bill would mandate that the Statement of
Record contain copies of all advertising used by the developer, giving HUD specific
which requires prior submission or approval fram OILSR would be a bureaucratic

nightmare,would cripple the developer's ability to institute an effective advertising
program, and would greatly hamper his ability to make timely changes to take advan—
tage of market nuances. Advertising is a flexible product which must be changed
often on short notice, depending upon changing market conditions, seasonal variations,
etc. The advertising industry works on strict deadlines and with the time it
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probably will require to get it approved, effective and useful advertising by
developers would no longer exist. Bear in mind that OILSR already has adver-
tising guidelines as part of its land sales regulations which serve to put
the registrant on notice as to what is expected in advertising. Used properly
by OILSR, the present guidelines would accamplish the apparent purpose of
this proposed provision -- to insure that developers' advertising is not
false or deceptive. One final word on advertising: the provision that changes
in advertising would not be considered "material" unless it reflects "substan-
tial changes in the representation made by the developer...” would not be
effective since OILSR's past record indicates a preconceived notion by the
agency that every change is material.

ALDA supports the general principle of recovery by injured buyers of
reasonable court costs, attorneys' fees, appraisal costs and travel costs, as
well as the right of specific performance in lieu of damages, as the bill pro-
poses. However, practical experience says that such provisions tend to en-
courage urmarranted lawsuits and add further to the work of the already over-
burdened court system. If there is any deterrent now to spurious lawsuits,
it is that deterrent which arises fram the prospect of having to pay court
costs, attorneys' fees and other such expenses. To establish the prospect
of such expenses being recoverable by the purchaser could lead to abuses by
purchasers and their attorneys in launching legal action of a scale not war-
ranted by actual damages. Instead, what might be considered is a provision
fmaﬁiﬁmlmﬁsifitismﬂntﬂammmllx
disregarded his obligations to the purchaser.
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H.R. 12574 would set the statute of limitations for all causes of action at
three years after discovery of a violation — but no more than ssven years after
the sale or lease. In our opinion, lengthening the term of the status of limita-
tions would only encourage procrastination on the part of the buyer, when he
should be responsive and attentive to his cbligations as a buyer. Allowing the
statute of limitations to run for as long as seven years after the "sals” or
"lease” may be almost the same as having no statute of limitations at all. Why?
Because OILSR is presently proposing a new definition for sale or leass, maintain-
ing that the sale does not occur until the contract is campleted, all payments
made in full and title is passed to the buyer. Since many developers regulacly
finance installment contracts for 10 years or more, the statute of limitations
could remain in effect for at least 17 years. This would be disastrous to busi-
ness and surely contary to public policy that there be finality to business trane-
actions. Iwillmlnm&tnilmd‘ndcﬂniﬂgof'llh'lmhq
testimony.

Under the bill, the Secretary of HUD would be authorized to issus cesse and
desist orders against developers, and new civil penalties would be established
in the form of fines up to $5,000 for each violation and fines for criminal
charges of up to $10,000 and/or imprisorment for one to seven years. Govezrmsnt
regulation of our industry is already so prolific and the risks so great even for
accidental violation of some rule or requirement that it is hard to believe that
stiffer penalties would even be an effective deterrent. Civil and criminal psn~
alties, it seems, should be viewed in light of the confusing proliferation of reg-
ulation. It is nearly impossible for a developer today to be in strict compli-
ance with all regulations at all times. Yet, under this provision, ths developer
is faced with penalties camparable to an individual who willfully commits a seri-
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ous felony, @.g., armed robbary. The penalty, we sutmit, should be in kesping
with the damage to society and the intent of the violator. Thus, ALDA feels
such additional powers and fines are umecessary since the present penalties
seem severe enough to act as a deterrent. OILSR's present power of suspension
should afford purchasers adequare protection. Pinally, a cease and desist
order issusd without justification can hamper sericusly a legitimate developer
while the issues are being litigated. If this authority is to be given to the
Secretary, the developer should also be given the right of recovery for damages
when such orders are improperly issued, or when premature public amnouncement
of intention to issus a cease and desist order is made before a hearing on the
issue is first held.

A new secticn of the Act, authorizing state attomeys general to bring
civil actions on behalf of their residents, has been proposed in this bill.
Although it is difficult to perceive this as a legitimate function of a state
attormey general's office, we find it equally difficult to oppose such a provi-
sion in principle. However, we wonder if it is truly a proper use of taxpayers'
funds. It would seem to give the attorney general a great amount of new poli-
ﬁcal'cluxt'wiﬂ\m,mtitmndammammmw
decide which civil actions should be brought of the several camplaints filed
with them. As the many govermment bureaucracies which are unencumbered with the
concerns of time, effort and expense in such actions, they could cater to almost
any camplaint filed with them, harrassing business and clogging the courts even
further.

The final provision of H.R. 12574 upon which I would like to comment is
that dealing with the escrowing of monies for so-called "basic services” pramised
but not completed, and the option granted the purchaser to void his contract and
receive full refund if these services are not delivered. The problem these pro-
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posals are designed to correct seems obvicus, and their abjective is the right
ane -- to require the developer to perfarm his part of the contract. However,
while on the surface this might seem to provide significant protection to the
purchaser, in reality it can be hammful to him. The cost to the developer of
placing in escrow monies of such large amounts will have to be borne by the pur—
chaser in the cost of the property because, unless the developer is permitted
to use such monies to keep the project viable and economically feasible, the pro-
ject could fail. Such an econamic burden will interfere with tha developer's
ability to perform his contract and camplete these very same services. In fact,
many present developers who already are providing such basic services, amd more,
would be forced out of business. There are only a few in our industry who could
afford to escrow the full cost of praomised improvements, bearing in mind that
many developers have several developments underway at the same time. In effect,
the developer's entire line of credit with his lenders could be tied up just meet-
ing this single requirement. And, bonding is generally unavailable to cover
such situations.

As to giving the buyer the opticn to woid his contract and receive full
refund, please consider these points:

—providing the purchaser with such a quick, convenient

-—certain construction delays are unavoidable and certainly
beyond the control of the developer, e.g., strikes,
material shorta@a unusually inclement weather, tesporary
restraining orders and, as in the case of one of our mem-
bers in the west, the bankruptcy of a road contractor dus
to the national fuel crisis several years ago;



the Property Report, with a grace period, relating to the
size and cost of the improvement, available to the devel-
oper) ; and
—again, developers could find it difficult to cbtain pro-
ject development loans with such a provision available to
prospective buyers.
Instead, Mr. Chairman, the cawmon law remedy for damages applicable to failure
to camplete perfarmance on a timely basis would seem to be a more just and
reascnable remedy.

Our Association readily accepts and supports the need for reasonable regu-
lation where it is shown to be required. However, we feel that this bill amounts
to a "shotgun" approach to regulation and is not the desired solution. The prob-
lem developer can be regulated and eliminated without the total industry — and
ultimately the consumer — bearing the costs. The federal law can be made to
do what it was intended to do, equip the buyer with the facts needed to enable
him to make a rational purchase.

The Administration's Proposed "Amendments to the Interstate
Iand Sales Full Disclosure Act"

The Administration's proposals —- Section 421, Title IV of H.R. 11265 —

would amend the ILSFD/Act in a number of ways, with the apparent intent of
alleviating same of the problems we have addressed, while at the same time
strengthening the Act to provide greater protection for real estate buyers by
increasing the requlation of land sales practices. However, under same of its
provisions, these proposals would likely not produce the desired results and
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would do considerable harm to developers — indesd perhaps forcing msny of them
out of business altogether. I would like to comment on several of the HID-
endorsed proposals.

HUID's propoeals would raise the threshold of jurisdiction under the Act from
50 lots to "100 or more lots.” While ALDA would support this proposal, we are
not at all certain it would in fact lessen OILSR's regulatory hold on small,
mostly "intrastate" developers. So long as OILSR continues to interpret the tem
"cammon promoticnal plan” as they have in the past (described in Exhibit A), lots
will be aggregated by the agency as a means of bringing smaller developers under
the purview of the Act. Thus, this amendment at best would only serve to delay
the time when certain developers were brought under OILSR's regulation. If this
amendment were coupled with the requirement that "common promotional plan® be
defined as follows, perhaps it could prove workable: "the offering for sale o
lease of subdivided land, incorporating the use of the following comon elements
at the same time: (a) commwon sales staff; (b) and common ownership; (c) and cam-
mon advertising or subdivision identity or contiguity.”

Under the Administration proposals, court-ordered sales of lots would no
longer be given a blanket exemption. While ALDA might be inclined to support
this change, it may well create a "conflicts of laws" problem so far as bankruptcy
proceedings are concerned. On the other hand, under the existing examption, a
developer who files for bankruptcy could, through a trustee, sell property with-
out a HID registration. If so, financially successful developers are then put in
a disadvantageous position. We are aware that there have been abuses of this
exemption, and we view the proposed change as constructive. However, we would
urge language to require OILSR to accept registration of such a subdivision, o
otherwise authorize court-ordered sales where it can be shown that not only cred-

itor but buyer interests are protected.
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Section 421(e) would have the effect of eliminating completely the so-
called "free and clear of liens" exemption in the Act. This exemption, which
we view as founded in logic and equity, was intended by Congress to provide an
examption from regulation for developers who have title to the land and sell
lots which are free and clear of all liens, encunbrances and adverse claims
to buyers who inspect personally the offering before purchasing. OILSR has
never favored this exemption and rarely grants it. Nevertheless, its repeal
would not be in keeping with the purposes of the Act and the Congrees' inten-
tions in enacting it. In short, this proposal would serve to permit OILSR to
expand further its jurisdiction over developers never intended to be covered
in the first place. ALDA opposes such an amendment.

One of the major provisions of the Administration's proposed amendments
would give all purchasers and lessees an unconditional l4-day rescission period
from the date of the conmmation of the sales transaction. Apparently the
purpoee of this provision is the same as that intended under the extended
buyer rescission period called for in H.R. 12574. Our cbjections to that
bill's rescission period would apply also to HUD's proposed l4-day period.
m,evmalkdny:e;ciuimpeﬁnd\mldmtudwimmmtem-
quirements, since the majority of states have periods of less than 14 days..

Another provision proposed by the Administration would delete the statu-
tory reference to a maximum filing fee of $1,000. In addition, there would be
specific authorization granted for OILSR to charge fees fram developers who
make exemption requests. ALDA would not oppose such an amendment, if the agency
can demonstrate a real need to lift the $1,000 maximum fee -- paving the way
for higher registration fees -- and charge for exemption requests.

33-716 O - 78 - 19
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The section of the Act relating to cooperation with the state (sec. 1409)
would be amended by these proposals to provide that the Secretary of HUD mmy
accept state filings as a substitute for the fedaral filings. But, if the
Secretary has not accepted a state's filing requirements, then the federal
Property Report would "be used in lieu of any state disclosure document de-
livered to purchasers.” Aside from what might become very serious constitu-
tional problems here, such an attempt by OILSR to preempt state requiremsnts
is sure to be opposed by state regulatory agencies. For example, California
has a number of substantive land sales requirements which, if not met, prohibit
the sale of subdivided land. If such requirements are already in place and
being enfarced at the state level, why should the federal agency (HUD) have
authority to preempt. them? This proposed amendment should not be adopted.

A number of other provisions in the HID bill are identical or similar
t0 amendments proposed in H.R. 12574. Since I have already addressed them ear-
lier in my testimony, I will not repeat these comments here.

In summary, we feel that in general the Administration proposals recom-
mended by HUD amount to added substantive regulation of our industry. If
adopted, they would pile unnecessary burden upon developers already struggling
to camply with myriad federal and state laws.

Section 715 of S. 3084, "Interstate Land Sales Full Disclosure Amendments of 1978"

Mr. Chairman, ALDA was founded in 1969 as a direct result of the enactment
by Congress of the Interstate Land Sales Full Disclosure Act in 1968. At the
time, the Association's founders were concerned that the new law would place
encrmous regulatory power in the hands of the federal government (in this case,
a new agency at HUD called OILSR) to the detriment of hundreds of campetent,
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honest land developers, both large and small. Nothing in the nearly ten years
since has eased that concern.

In our opinion, OILSR has expanded its regulatory authority over segments
of the real estate development industry which were never intended by Congress
to be regulated. We would point out also that there have been many changes
in our industry — especially tha recreational part of it. This is simply not
the same industry that it was in the late 1960's and early 1970's. Reports by
public interest groups and the press have tended to focus on practices by high
volume lot sales campanies. Many of these companies and most of the objection—
able practices are rapidly disappearing.

Mr. Chaimman, the ILSFD/Act does need to be amended, and as you know the
Senate has acted to do so by including such amendments in legislation (S. 3084)
passed on July 20. Permit me now to comment briefly on the major provisions
of the Senate-passed amendments, Section 715 of S. 3084.

The sale or lease of condaminiums would be exempted specifically from
the Act. We do not believe Congress intended that condominiums (or land on
which a condominium is contracted to be built within two years) should be regu-
lated under this statute, just as land on which is located a residential, cam-
mercial or industrial building is exempted. Because they are not exempted in
the Act, OILSR can and has threatened to assert jurisdiction over condominium
developers.

In addition, the Senate bill specifically exempts cammercial or industrial
development property, even if such property is located in a municipality with-
out zoning authority. Although the Act was amended in 1974 to provide for such
an exemption, OILSR apparently refuses to grant such exemptions in commnities
which do not have zoning powers. This amendment would remedy that inequity.
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S. 3084 would provide for an intrastate exemption for the developer who
sells less than five (5) lots or five (5) percent of his total lots (whichever
is greater) in one calendar year to cut-of-state purchasers, provided that
the ves clear title to the and the makes an on-site
inspection. Although ths five percent rule is now in the regulatory emssptions,
it is umworkable, especially for the small developer. An example is the devel-
oper who sells nine lots, only ane of which is to an out-of-state buyer. The
five percent rule does not exempt this basically intrastate developer — OILSR
considers him in violation with 11 percent of his sales being made ocut-of-state.
The addition of the five lot limit makes the intrastate exemption a realistic
and workable cne.

Sales to purchasers residing within a 100-mile radius (an easy one-day,
roundtrip drive) of the property site, again subject to clear title and on-site
inspection, would be exempted by the bill. This solves the problem faced by
the developer operating on the boundary between several states, such as here in
the Washington, D.C., area. While he may otherwise be exempt from the Act's

purview, OILSR can and does hold that such a developer is selling on an "inter-
state” basis, and is therefore subject to federal regulation.

Under the Senate measure, a new provision would be added to define the
term "sale or lease" to mean occuring at the time a contractual relationship is
created between the developer and the purchaser. Sec.1402/15 USC 1701 (11) would
be amended to read: “'sale or lease' means the entering into of a legally bind-
ing agreement by a purchaser to buy or lease a lot in a subdivision. The date
of sale or lease shall be the time a contractual relationship is created betwesen
the developer and the purchaser;". In its latest proposed revision of the regulat:
OILSR served notice that it considered the"sale” to continue from ths date of the
signing of the contract by the buyer until the contract is paid in full or a deed
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has been delivered to the buyer, whichever cames later. As stated earlier,

the practical effect of such a definition by OILSR would be to extend the statute
of limitations by allowing it to run ths entire length of the contract period,
with a concept of a "continuing sale,” and for up to three years besyond the end
of the contract. OILSR has indicated that it needs this provision to “clarify
the Agency's position” with regard to policy and practice in one type of liti-
gation — the prosecution of fraud cases. However, such a definition would im-
poee the "contimuing sale" upon the entire Act, thereby extending ths statute
of limitations. Our case search reveals that the definition in S. 3084 follows
the prevailing opinion of the Courts. Nine of 11 cases we uncovered disagree
with the agency's concept of a "continuing sale.” Only two cases, in our opinion,
could possibly be cited to support OILSR's proposed definition of “sale" —

and even they are samewhat questiocnable.

Still another problem emerges in this area. As I indicated earlier, a
large segment of the real estate development industry relies upon being able to
finance commercial "paper” (i.e., notes and installment contracts) resulting from
sales. But due to the increased and prolonged exposure that would result if the
"sale" period (and the statute of limitations) is extended, financial institu-
tions are unlikely to be willing to provide such financing to the developer.
Moreover, such a situation would discriminate against the cash purchaser. While
he has the traditicnal and accepted two-year statute of limitations, the install-
ment buyer would enjoy an extended period. The definition contained in S. 3084
is a realistic and fair solution to the problem.

The Senate bill would add new language to the Act to clarify the terms
"liens,” "encumbrances" and "adverse claims" so that it is clear that they do

not refer to U.S. land patents and similar federal grants or reservations cammon
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to most land in the western United States — an cmission which OILSR has used to
defeat claims by developers for exeamption under Sec. 1710.11 of the Act. Requests
for exemption under this section are rarely granted by OILSR. The following re-
strictions, common to land west of the Mississippi River, are considered "liens,”
"encumbrances” or "advesse claims” by OILSR: unspecified exploration rights,
mineral rights, water rights, railroad easements (specific) and unspecified rail-
road "wandering” easements. Many of these are not even considered by title in-
surers to be liens, encumbrances and adverse claims.

Finally, because of contentions that the amendments would not only exempt
developers — under certain circumstances — from the registration requirements
of the Act but would also exempt these same developers fram the anti-fraud pro-
visions of the Act, language was added to the bill to assure that the anti-fraud
provisions would in fact apply to those developers exempted under S. 3084. It
was never the intent of our Association or of any of the bill's sponsors end
supporters to exempt such developers fram the Act's fraud provisions.

In conclusion, I want to reiterate the American Land Develoment Association's
conviction that consumers should and must be protected from fraudulent, irrespon-
sible real estate developers — the primary goal of the Interstate Land Sales
Full Disclosure Act of 1968. By endorsing the interstate land sales provisions
of S. 3084, this Subcommittee could take an important step toward assuring respon=
sible regulation of our industry by clarifying Congress' intentions as to whom
and how the law is to be applied. We caumend Section 715 of S. 3084 to you.

Thank you, Mr. Chairman, for allowing us this opportunity to appear before
you today. We would be pleased to answer any questions the Subcammittee may have.
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EXHIBIT A

BACKGROWND and EXPLANATION of the ILSFD ACT

Title XIV of the Housing and Urban Development Act of 1968 is the
"Interstate Land Sales Full Disclosure Act.” As Public Law 90-448, it took
effect on April 28, 1969, following same five years of om-again, off-again
Congressional hearings and unsuccessful attempts to enact legislation. The
purpose of the Act was to protect the consumer from deceptive and fraudulent
land sales practices in interstate commerce. It is a full disclosure law that
aims to provide the potential buyer all the pertinent information needed to
make an informed, rational purchase of real estate.

The Office of Interstate Land Sales Registration (OILSR) is the agency
within HUD delegated the responsibility for administration of the Act. The
duties of this office include receiving from developers Statements of Record
and other supportive material, responding to consumer inquiries, investigating
consurer camplaints, field inspecting of properties and informing the public
of certain rights granted them under the Act. The office is not expected to
pass judgement on possible future appreciation, the fair market value of, or
the general quality of real estate.

The Act requires the developer or (his) agent, whose prospective subdivision
meets certain criteria (explained below), to file with OILSR a "Statement of
Record" about the subdivision before any lots are to be offered for sale ar
lease. The Statement of Record contains such information as a financial
statement of the development company; a copy of the corporate charter; copies of
deeds and mortgages; any conditions set down in local ordinances amd regulations;
the availability of or proposed plans for installation of facilities (i.e. schools,
churches, hospitals), basic services (i.e. water, sewage disposal, roads),
utilities (i.e. electricity, gas) and recreational amenities (i.e. swimming pools,
tennis courts, golf courses, hiking trails, etc.); and any necessary supporting

documents such as sketch plans, plats and area maps. The developer or (his)
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agent is also required to prepare a "Property Report” to be given to prospective
buyers. The Property Report contains information drasn from the Statemsnt

of Record that will be helpful and informative to the person contemplating

the purchase, including such information as the distance to nearby commmities;
existence of any mortgages or liens on the property; the availability, location
and costs of present and proposed facilities, services, utilities and
amenities; soil and foundation conditions; and the present mmber of dwellings
occupied.

Covered under the Act are all subdivisions "divided or proposed to be
divided into fifty (50) or more lots, whether contiguous or not, for the
purpose of sale or lease as part of a common pramotional plan....® Thus,
an individual or company which owns 50 or more lots whether located in ane
contiguous plot or scattered throughout a county or counties may be subject
to the Act, depending upon cne's interpretation of the term "common pramotional
plan.” Under OILSR's interpretation — which has contributed to bringing many
smaller subdivisions under the Act's registration requirements — lots are
presumed to be sold under a common promotional plan if the following criteria
exist: a "thread” of comon ownership; common advertising or promotion; comson
name or identity; common sales agents; common sales offices or facilities; comson
sales inventory; etc. The statute itself only describes a common promotional
plan for land where the land is "contiguous or known, designated, or advertised
as a comon unit or by a camon nare...."

Certain exemptions from full registration are provided in the statute and
in the requlations pramilgated by OILSR. The statutory examptions, with but
one excepticn, require no formal written determination and, most significantly,

exempt the following types of subdivisions from the Act:
—suwbdivisions consisting of less than 50 lots;
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—mbdivisions consisting of lots, all of which are five
acres or more in size;

—the sale of lots on which there is a campleted building
or a contractual cbligation on the part of the developer
to caplete a building within two years from the date of
sale;

—the sale of lots to persons engaged in the construction
of residential, commercial or industrial buildings;

—lots zoned for cammercial or industrial development,
provided certain criteria are met; and

—the sale of subdivision lots which are free and clear of

all liens, encunbrances and adverse claims, provided each

purchaser inspects personally each lot prior to signing

the contract. This latter examption requires a favorable

determination by OILSR, however, before it is available

to developers.

In addition, there are four regulatory examptions, one of which

requires the issuance of an "Examption Order” by OILSR. The examptions for
which no action is required by the developer or OILSR are:

—lots sold for less than $100 including closing costs;

—lots leased for a term not exceeding five years; and

—the sale of less than 50 lots (which are also not more than

five percent of the developer's total lots) when the remainder

(95 percent) of the subdivision is otherwise exampt.
The fourth regulatory exemption requires that a subdivision meet several criteria,
including: less than 300 lots; location entirely within one state and offered
entirely or almost entirely within the state where the subdivision is located;
all advertisingy and promotion confined to the state; and no more than five
percent of the sales in any one year made to nonresidents of the state. In
order to obtain this exemption, however, the developer must first provide OILSR
with certain facts, including basic information about the ownership and size of
the subdivision and any other similar filings with federal or state authorities;
a statement identifying the lots to be exampted and the reasons for the request;
a description of the pramotional methods to be used and whether any principals
of the developer have interests in other subdivisions; and finally, submission

of a filing fee of $100.
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Even though no specific determination by OILSR is required on the other
exemptions, the developer may cbtain an "Exenption Advisory Opinion," provided
he submits a nonrefundable $100 fee, a statement of facts and lav whereby
the developer believes himself exempt, and certain basic administrative
information.

Finally, the Act prohibits developers from using "any means or instruments
of transportation or communication in interstate commerce, or of the mails..."
to sell or lease lots without complying with the registration provisions of
the Act, or to defraud purchasers.

ADMINISTRATION of the ACT by OILSR

When the Act and regulations thereunder first took effect in 1969, the
process was relatively simple and filings were often processed and made
effective in a matter of days. But the regulations have been revised several
times since then and have became increasingly technical — each revision
requiring more extensive and detailed disclosures, and in same cases complets
refiling with OILSR. The most significant revision to the regulations became
effective on December 1, 1973, and OILSR is again revising the regulations to
became effective probably sametime this year or early in 1979. These new
revisions, first proposed a year and a half ago in January of 1977, were finally
reissued for a second comment period on June 1 of this year. The latest proposed
regulations covered 46 pages in the Federal Register — almost a complets revision.

A ocopy of ALDA's oral statesent on July 17 at the first of three public
hearings on the proposals is attached as BExhibit B. The Association will submit
to OILSR more detailed written comments before the August 31 deadline, and we
will be happy to provide the Subcomittee with a copy of that statemsnt when
it is completed.

As the regulations now stand, it takes 60 to 90 days for an expert in the
registration procedure to process a copplete filing through OILSR. For the
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developer who, for financial reasons or othexwise, drafts and processes his om
registration, the process probably will take nine months to a year. But until
the developer is granted an effective date on the registration, he camnot sell
a single lot, while he still has to cope with considerable ongoing expenses.

Briefly, the following steps are necessary to the OILSR registration
process:

(1) The assemblage of the information necessary to prepare the State-
ment of Recard and Property Report required by the Act and implementing regula-
tion. This involves providing the answers to mmerous quastions and the compila-
tion of hundreds of pages of formal documants, including: audited and certified
financial statements for the developer and any other entities involved; complex
legal title documentation, including title policies and legal opinions; enginesr-
ing documentation; letters from local and state goverrmsntal bodies regarding
the installation of various utilities; etc. Information and documsntation re-
quired in many cases is not clearly set out or explained in the regulations,

80 that the average person unfamiliar with the agency and its requirements
would not know what to include.

(2) Preparation of the documentation in the format required by the
agency. This includes the faxmal drafting of the narrative, the form and
substance of which can be vital to obtaining filing approval.

(3) Submitting and processing the registration documents through
OILSR itself. This includes negotiations over the structure of the narrative,
the included docunentation and the language of the specific disclosure. Much
of the OILSR review is based on internal agency policy and individual examiner
discretion — with the result that many of the filing requirements are umritten.

(4) Negotiating with the agency over additional documentation and
changes in disclosure language and format. This can take several months of going
back and forth between the developer and the agency and produce much paperwork.
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It is estimated by OILSR itself that less than five (5) psrosnt of all filings
clear the agency on ariginal submission.

Once a registration is effective, however, the process does not and there.
OILSR requires that amendments be made to the filing within 15 days of a “mater-
ial change" in the status of the subdivision. OILSR has never issued guidelines
on what constitutes a "material change® and administrative law decisions on the
subject show a wide range of disclosures considered to be “material.” For exam-
ple, OILSR has maintained that the following items were material and required
that filings be suspended for failure to disclose them: a change in the assistant
secretary of the developer's corporation; a five percent (58) incresse in the
cost of bottled gas; and a $5,000 damage suit against the development compmsyy
vwhich had a net worth in excess of $30 million. One fairly recent case had OILSR
and a developer disputing over whether a proposed riding stable should be dis-
closed as a "recreational facility" or as a "nuisance.” On the other hand,
undoubtedly OILSR can cite some serious deficiencies in disclosures — but it
seems fair to say that minor deficiencies which have been considered material
by OILSR have been at least equal to the major ones.

what may be a genuine difference of opinion between OILSR and the developer
on the materiality of a disclosure can result in lengthy and costly administra-
tive proceedings. Many of the developer's records may be subposnaed, as may
the developer himself. He may be required to came to Washington to defend him-
self or else make the requested changes without regard to their merit. If he
opposes OILSR dictates, he risks having the registration suspended — which has
the effect of stopping all sales at the developer's subdivision until the amend-
ments are made. If the developer decides to defend himself through the adwini-
strative hearing process, it can be nearly three (3) months before his case is
heard by the HID Administrative Law Judge, and up to 24 months before a final
decision is rendered. This means that after the developer has undergone the
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administrative procedures, his filing may still be suspended and he will still
have to amend it. In the meantime, no sales may be made until the amended filing
is again made effective.

On reviewing some 19 Administrative Law cases involving OILSR, we find that
the length of time involved from the date of OILSR first notifying the developer
of alleged violations to the date of the final decision ranges from 30 days
(in one case only) to about 20 months, with the average for the 19 ceses reviewed
being about five and a half months. However, this time period does not include
the time the developer's filing may be suspended after the decision is rendered
and the time it takes the developer to prepare and sulmit the disclosures re-
quired as a result of the decision.

The December 31, 1973 regulation revisions by OILSR required that all filings
effective prior to that date must be brought into compliance with the new rules
at the time any other amendment was necessary. FPor example, if the developer
needed to amend his registration to show that a proposed golf course would not
be completed until a year later than originally plarned, he would be required
to amend his entire filing. The latest proposed OILSR regulation revisions con-
tain a similar provision. In the case of both the 1973 rules and the forthcaming
revisions, the format and characteristics of the registration were and probably
will be changed radically, making even those familiar with the process relearn
the entire procedure through trial and error.

OILSR, however, is not the only agency with which the developer must be
involved. If he wishes to sell in more than ane state, he faces possible regis-
tration in most or all states where he wishes to market his subdivision. Accord-
ing to a 1976 survey (updated through June of this year) by the Land Development
Institute, Ltd. — a copy of which is attached as Exhibit C — 45 of the 50 states
have same kind of registration requirement for developers offering or selling
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land to residents of a given state when the land offered was not located within
the borders of that state. State registration requiremsnts range from the sub-
mission of basic information about the subdivigion, to registrations egualling
or surpassing the scope of the federal registration. In addition, mmscous
states have substantive regulatory requiremsnts, such as the posting of bonds
to assure completion of project improvements. And in several states, cut-of-
state land is considered a "security” and the developer must undergo a full-
scale sscurities registration in order to sell it.

Only about ten of the states with registration requirements will accept as
a matter of course the entire OILSR filing (Statement of Record and Property
Report) in lieu of their own registration. As many as 15 additional states
may accept part of the OILSR filing, may accept it for one developer but not
for another within their discretion, may accept the HUD Property Report but re-
quire a separate "Registration Statement” meeting certain state requiremsnts,
and other cambinations. On the other hand, although such states as California,
Florida, Illinois, Michigan, Minnesota, New Hampshire and New York have regis-
tration requirements that either meet or exceed the standards set by OILSR,
the federal regulations presently provide that only one state filing — Califor-
nia's — is acceptable as meeting OILSR requirements. And this cams about with
respect to California only after OILSR, on December 5, 1975, reversed a dscision
made a year earlier in which the agency said it would no longer accept any filing
made with and accepted by any state. A more detailed explanation of the situa-
tion in California is provided by Mr. Sid M. Karsh, president of Dart Resorts
and president of the Western Developers Council, an association of California
real estate developers and land developmant related casmpanies, in a letter earlier
this year to the Senate Select Camnittee on Small Business. Mr. Karsh's letter
is attached as Bxhibit D.
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But what are the costs involved to the developer of all this regulation?
when all is said and done, we estimate the developer probably will have spent
$25,000 to $100,000 on the registration procedure, including legal, accounting
and engineering expenses, staff time and other miscellaneous expenses. That is,

if he can afford a registration attarney, which many small developers feel they
cannot. If he does the work himself, what he saves in attorney's fees he will

more than likely lose in time spent on the registration.

Attorneys tell us that their fees for registration for a small developer
camnot be substantially less than for a large developer because the basic re-
Quirements for registration are the same. Thus, the registration cost, an a
per lot basis, is much higher for small developers than for large developers.
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OFFICE OF INTERSTATE LAND SALES REGISTRATION (OILSR, THE AGENCY)
STATEMENT OF THE .
AMERICAN LAND DEVELOPMENT ASSOCIATION (ALDA)
PROPOSED REGULATIONS POLICY HEARIMNG
JULY 17, 1978

OPENING REMARKS:

I am William B. Ingersoll, General Counsel for
the American Land Development Association (ALDA, THE ASSOCIA-
TION). Accompanying me today is George G. Potts, Lirector ’
of Public Affairs for the Association. We appreciate this
opportunity to testify on behalf of the Assocation concerning
the OILSR's proposed rules for registration of interstate
land sales, as they appear in Part V of the Federal Register
of June 1, 1978.

The American Land Development Association (ALDA)
represents leading national and international companies which
develop recreational, resort, and residential real estate.
Our members develop homes, condominiums, planned unit develop-
ments, destination resorts, new and retz}relcnt communities,

facilities, mobile home parks,
vehicle parks and campgrounds. I should also point out
that some of ALDA's member companies are lending institutions
which provide financing for the industry or are actively
engaged in developing properties of their own. You will
undoubtedly receive testimony from many of our members in the
course of these public hearings and by written statements

during the comment period.
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Since our time is limited, we intend only to
generally focus on a few areas of the proposed Regulations
and followup this testimony with more comprehensive written
comments . '

I. Redefinition of “Sale" is "Ultra Vires"

ALDA believes OILSR's redefinition of the term
¥Sale" as now proposed is without legitimate legal basis.
When the of “sale" was first published in the
January 31, 1977 Federal Register, the stated rationale was
for the purpose of extending the statute of limitations in

fraud cases, based on what OILSR termed a “theory“ of an

ongoing sale. Extending the statute of limitations so as to
remove from an alleged of fraud the benefit of
his wrongdoing is a ' to be imposed when

circumstances of fraud warrant its use.

. Bowever, OILSR has not limited the redefinition to
sales involving fraud only, but it has, in a most extraordinary
fashion, expanded its “theory" to apply generally, thereby
expanding the statute of limitations in every transaction.

We believe this to be an arbitrary departure from judicial
policy and one not supported by the legislative history of
the Act. ALDA previously addressed this issue in its
written comments to the proposed regulations dated April 30,
1977.

In its newly proposed regulations, OILSR states
no supportive judicial precedent under its own Act and it has
no support in its own legislative history for the expanded

definition of sale. Nevertheless, in attempting to support

33716 O - 78 - 20
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its position, OILSR asserts for the first time that its posi-
tion is supported by cases under federal securities laws.
ALDA would be pleased to have the citations for these cases,
even though they are admittedly not based upon the Act itself,
so that they may be reviewed by all interested parties.

, it would be edifying to learn in what respects
OILSR considers these security cases as precedsnt for the

of “Sale". We believe, in fact, that OILSR

may be err ly dependent on cases and precedents based
upon another statute administered by another federal agency,
wholly without applicability to OILSR's subject area.

In summary, ALDA strongly opposes the proposed
redefinition of “Sale" as unconsciencable, arbitrary, and
without legal precedent.

II. 24 CFR 1710.11 Extinction:

We think the proposed alteration of Section 1710.11
eliminating the 1-20 day rule to deliver deeds is an unfortunate
example of agency overkill without adequate factual substantia-
tion. OILSR finds a potential danger to purchasers because
sellers may encumber lots after the exemption is currently
granted and the contract to purchase is signed. This is the
first time that the Association has become aware that the
OILSR's current policy has generated problems of the type they
refer to at all. OILSR has not shown statistically or other-
wise that the benefits of its proposed rule will outweigh the
harm to legitimate developers, especially small developers.

This statutory exemption has been basically untouched since
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the statute was first implemented. Nowhere has the Congress
stated or even suggested that this exemption was being
improperly used or We would request that the
agency carefully reconsider its proposed regulations regarding
the crippling of this exemption to the point of practical
extinction. '
Nevertheless, ALDA applauds the agency decision to
limit the annual filing requirement associated with this
exemption and finds this new probosal both protective from
the purchasers viewpoint and workable by developers.

III.

The Association commends the OILSR for the effort
expended in review of its existing regulations and policy
concerning exemptions from the Act. We feel that the proposed
new "scattered lot" exemption in Section 1710.13(b) (7) is
a step in the right direction to solving one of the developers'
and agency's most perplexing problems of coping with the con-
cept of a "common plan", especially as it relates
to the small (scattered site) developer. Wwe feel that thgre
are still problems which will require further explanation by
the agency regarding this exemption and we intend to point
these out in our written comments.

Iv.

We find the new exemptions in Sections 1710.14 and
1710.15 of the proposed regulations as unduly complicated,

confusing, and restrictive. 1In light of the fact that these
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proposals will replace the existing "limited offering" exemp-
tion, which is currently the easiest and most popular exemption
used by the small developer, we feel that these proposals should
be broadened and simplified. .

For éxample, ALDA believes the intention in Section
1710.14 to limit the exemption to 150 lots is arbitrary and
unnecessary. As with the current Section 1710.14(a)(2),
the limitation should be at least 300 lots. The 300 lot
limitation was previously believed by OILSR to be fully
protective of consumer interests and we are not aware of any
problems which should further limit the availability of this
exemption.

A. 14-day rescission period is outside of statutory
authority. As to the 14-day cooling off period, ALDA is
unaware of any statutory provision which grants OILSR the
authority to provide for any reléislion period not specifi-
cally granted by Congress. 15 U.S.C. 1702(b), the only provi-
sion granting OILSR authority to provide for exemptions, states
that such a determination shall be based on two elements and
two elements only:

a. “The small amount involved, or

b. The limited character of the public offering."
OILSR, in stating its rationale for the l4-day rescission
period, as “time necessary for a purchaser to determine whether
the lot can be used for the purpose for which it is being
acquired" establishes for the record that the rescission
period is not proposed, even remotely, for either of the two

permissible purposes. Furthermore, it is inconsistent with
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the entire scheme of exempting certain subdivisions for the
expressed statutory purposes and simultaneously imposing an
arbitrary, and probably illegal, 14-day rescission period.

V. New Filing Format -- Good idea to simplify lanquage, but
cost to comply not commensurate with proven benefits to
purchasers.

As to the new registration sections, including the
new format and requirements for the Property Report and State-
ment of Record, ALDA commends the efforts of the agency to
simplify disclosure because we share a common belie‘% that
conluner; should be able to understand disclosures to the
greatest possible extent.

While we concede that the new narrative disclosure
format could be somewhat more understandable, we continue to
seriously question the agency taking this course of action
without first measuring the extraordinary costs associated with
and the economic impact of requiring complete xe-zeqistrition
of all filings, at a cost of many millions of dollars to
the industry-as a whole, weighed against the ultimate benefit
to consumers. Simply stated, the OILSR has yet to produce
any valid empirical evidence to support a rewriting of the
registration requirements.

A. Elimination of Financial Statements a Good Idea.

Quite frankly, we feel that the most beneficial proposal in
the new disclosure format is the elimination of complicated

financial statements from the Property Report. We feel that
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this simple proposal will do more to make the Property Report
readable and understandable to the consumer than all the other
changes in format requirements.

B. Cost Sheet Too Complex and Subject to Abuse.
Furthermore, we must protest against the use of a “cost sheet"”
as being unworkable from the developers' perspective and
misleading to consumers.

C. V“Red Warning" Provisions are Simplistic and

Directly Contradictory to the Proposition of

Cutting Down on Printing Costs.
We must also protest the new proposals of boilerplate multiple

red letter warnings to appear in the Property Report. We
feel that numerous warnings throughout the Property Report

will remove the intended emphasis to the consumer and will
increase substantially the printing costs of the document,
thereby more than offsgtting the printing cost reduction
realized by the one color cover page which OILSR realistically
cited as justification for such a change.

VI. Conclusion: ALDA Favors Real Simplification.

This concludes our oral statement regarding the
major concerns of the Association with the proposed regulations.
We compliment the agency for having implemented many of our
suggestions in these proposals. The Association will submit
to the OILSR more detailed comments in writing prior to the
August 31, 1978 deadline as extended. Thank you again for
allowing us this opportunity to express the Assocation's
views on the proposed rules and regulations. With an under-
taking as important as this, we would suggest and pray that
the final draft involve a much closer participation by the

industry which will be most immediately impacted.
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EXHIBIT C

THE AMERICAN LAND DEVELOPMENT ASSOCIATION
READ PULL TEXT OV QUESTIONS ON PAGE } TO PTOPEALY INTERPRRT CNART.

Question ¢ 3 ¢ 1 » 10 1 12

USA tion

KEY TO ABBREVIATIONS: rovisions apply to condominiume; Declm.--Disclaimer)

Dis.--Discretionary; See footnote listed by st L--Provisions apply to

subdivided land; OILSR--Office of Interstate Land Sales Registration, same requiremente

as; 008--Out-of-state; P/R--Pederal Property Report; Prohb.--Prohibited; T--Provisions

apply to time sharing. Al — Additional Infarmation
required

SCapype 197! S Lo Covtmee e L9
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RBAD FULL TEXT OF QURSTIONS ON PAGE 3 TO PROPERLY INTERPAST CEART.

Question § 2 3 4 S (] ? L] 1] 12 13
USA tion
*
e
va ke

KEY TO ABBREVIATIONS: (l'»novluonl apply to condominiume Decln. ~-Discleimer;
Dis.--Discretionary; Pl--See footnote listed by state; L--Provieieae apply teo

subdivided land); OILSR--Office of Interstate Land Salee Registretion, sems requirmeats
aa; 008--Out-of-state; P/R--Pederal Property Report; Prohbd.--Prehibited; T--Previciens
4Pply to LED shacine: s et v is Al — Additional Information

required
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SSAD FULL TEXT OF QUESTIONS ON PAGE 3 TO PROPERLY INTERPRST CEART.

CHART

sy -ue or provisce)

usa

CALIFORNIA
lcalifornie filings for situs subdivisione mey be “passed throwgh® to
OILSR/NUD provided certein requiremsnts are met.

GREORGIA
lrne :z:l status of time sharing units under the Geoxgia Securities Act ie
termined at this time; however, certain types of offerings mey be

NAWAII
lyewaii authorities have not enforced compleince with Sec. 484-9 R.R.S.,

LY aspects promotional plans sre carefully monitored pursuant to
Sec. 404-5(a) (1)) N.R.S.
Jcurrently, Wo.

ILLINOIS
lgec. 372a of tha Illinois Land Sales Act has been interpreted (as of this

writing) to exempt condominium and time sharing unite which are ostand-
ing and complete or as to which there ia a legal obligation o the part
of the seller to construct s building within two years from date of
disposition.

LOUISIANA

lprovision applicable only to offerings which are aleo eubject te the
registration n’umnn of the Interstets Land Sales Pull Disclosure
Act 15 U.8.C. 1701 et gea.

2yes, unless the promotion Is specifically designed to reach the Louisiana

sarket.

1The status of time sharing is not yet determined under the Maine Securities
Act.

-wmammmmwumglm.
** New laws or requlations governing land sales enacted so far in 1978.
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. the developer can advertise in national publications, but eny seles
consummated by Naine residents would be in violation of the Securities
Act unless the developer ie registered.

WEW MBXICO

ORBOON

Imf&'ll{l

lpegistration ie aleo required for condominiume and time shring if they are
Goomed securities.
290, if the offering is a security.

lpggistration may be required for condominiume and time sharing if they are
held to be securities. One "right-to-use® time-share offering has bees
held to be a security in Oklahoms. .

lpormal annual reports are not required, but ORS 92.365 provides that filing
information for subdivieions must be kept curreat. gecurities regis-
trations must be renewed each year.

2gales to Oregon residents resulting from advertisements in natiomsl publi-
cations would be in violation of the law if the developer is mot
regietered. e

Developers are allowed to register only an inventory of lots, units or
interests which they can actually sell during an 18-month period.

VIRGINIA

lgubdivided land and condominiums located within Tennessee may be required
to register if the offering, taken as a whole, involves the offer or
sale of a security.

11¢ condominiume or time sharing involve security interests, they msy be
required to register with tha Texes Securities Commission.

lcondominiume would be required to register if the offering is an “invest-
ment contract® security.

lrime-shared condominiums are required to be registered.

Zundetermined at this time
Ipevelopers registered with OILSR or HUD must submit a copy of their HUD filing
as part of the Virginia registration.

WASHINGTON,

ONTARIO

loondominiums are required to register unless the buildings are already constructsd
or there is a contractual obligation on the part of the seller to construct with-
in two years. Time sharing offerings may be required to register under the
Securities Act if they are held to be securities.

2 This type of advertising may ot result in any part of a sale taking place
in the state of Washington, including negotiations.

1(.\xrra'w.ly, time sharing offerings are not permitted in the province.
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REPERENCE COMPARISON CHART
QUESTIONS AND INSTRUCTIONS

Listed below are the questions which were submitted to the state

agencies in the United which have juriediction or potential
juriediction over the land, condominiums and time sharing.
A brief explanation of forth in the Reference-

Comparison Chart on pages 5-7 follows each question whera necessary.

1. Is thers s registration requirement for the offering or ssle of the
following, if locate”

Within the State
Outside the State

CHART: If
T Tor

sharing, no such requirement for any
of theee, the column will show “No.

2. ! lots, units or interests trigger registration requirements
for (L)} time sharing (¢) ?
2 lots, units
. &8 necessary,
NOTE: Some
states have different numbere for in-state and out-of-state
projects.

3. Are on-site inspections required before an effective registration can be
granted for subdivided land . condominiume . time sharing
?

CHART: Column 3 will ehow "Yee", "No" or "Dis.® (Discretionary).

filed for registered suhdivided land B
., time sharing ?

4 will show "Yes", "No", "Dis."” or the periodic
reports (e.g. every € months, 2 years, etc.).

cission riod for purchasers under the governing statute
Tor suﬂans‘a Tand , condominiume . time
sharing " 2 (If there ie any reeciseion period, whether conditional
or unconditional, response should be YES.)
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:io Must advertising materials be approved or reviewed prior to their wse ia
state for mgvna Tand ocondominiume tine charing
? (Yes, Wo, DATT e

7. Can a developer mail sdvertisements into the state from ocutside the stats
without registration (no company representstive is preseat in the state)?

L res (™
8. Can a developer edvertise in natiomal muuw (i.e. Wall Street Jour-

nal, Time) without registration in your s

O LG ey e
[T

9. Cana mloer(ueh as using a WATS line) advertisements iato the
stata from outside the state without registration (no company represeatative
is present in the state)?

(Jres  [Tw

10. Do you hibit or limit the offering of gifts, prises, vecatioa certi-
ficates or oer Imilar incentives to prospective purchasers?

g BE 58

11, Wwill you accept a certified copy of a developer's effective OILSR/NUD
Statement of Record and Property Report as a substitute for the state's
subdivision registration requirements?

S ISCRETIONARY ROPZRTY REPORT OMLY (P/R)
v Lo 'STATEMENT OF ONLY (8/R)

12. Can the developer submit an effective Exemption Advisory Opinioa issuwed
by OILSR/NWUD in lieu of a full and complete state subdivision registratioa?

[Tres (Two (" 7D1SCRETIONARY

13. Can a "reservation”, "deposit”, "option® or similar "indicstion of
interest® agreement be used prior to perfecting a registration in your state
if such agreement provides bo hat purchasers may vithdraw from the agres-
ment at any time without penalty and that all funds received under the agree-
ment are placed in an independent trust or escrow account?

[Tres (Two  ([7D1SCRETIONARY
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EXHIBIT B i

750 Welch Road, Suite 300
Palo Alto, CA. 94304 (415) 329-1048
WESTERN DEVELOPERS COUNCL 1107-97-9vReeT suire-0ey CALI-980! :ﬂ;:?nﬂ@@}

United States Senate

Select Committee on Small Business
Russell Senate Office Building
Room 424

wWashington, D. C. 20510

RE: OILSR Rules and Regulations

Gentlemen:

The following comments are submitted on behalf of Western
Developers Council, an association of California land developers
and land development related companies dedicated to responsibility
in land development, and on behalf of its members and non-member
business entities, both large and small, engaged in the develop-
ment of land within California.

In 1969, when the Interstate Land Sales Full Disclosure
Act became effective, the question posed to the real estate
industry was "Can we afford to not protect the vacant lot
purchaser from fraud and misrepresentation perpetrated by
the irresponsible land developer?”". Today, the question is
"Can we afford all this protection?”.

In California, we have watched the law expand to preempt
State rights and to impose its filing requirements on small
developers never originally contemplated to be under the purview
of the Act for what seems to be the pure joy of expansion and
imposition.

Effective January 1, 1975, despite the protestations of
the State of California Department of Real Estate, this association,
and the real estate industry, Section 1710.26 of Part 1710, Title
24, was amended to provide that no initial filings filed with
and accepted by any State would be accepted as meeting the require-
ments of OILSR. Previously, materials filed with and accepted by
California, both for initial filings and amendments and consoli-
dations, had been acceptable to OILSR. This amendment was adopted
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750 Welch Road, Suite 300
Palo Alto, CA. 94304 (415) 329-1048

WESTERN DEVELOPERS COUNCL 1

o

Page Two

notwithstanding the fact that the substantive requirements of

the California Department of Real Estate of a
California Subdivision Public Report far full
disclosure requirements of OILSR of
the lot purchaser. Only after de
by the California DRE in the format Public
Reports were initial filings made wi ia reinstated,

on December 5, 1975, as federally acceptable.

As part of its concessions, California agreed that all
Public Reports for subdivisions
filed with OILSR, whether initial filings
be in the new format and contain the disc by
OILSR. However, due to a lack of consi
examiners as to what constitutes an acceptable disclosure in a
California Public Report, and a lack of cooperat
OILSR and the State, the developer has
faced with nitpicking of disclosures,
for minor deficiencies in disclosures, ive
documentation, involved
directly or by re-amendment of the State Public Report.

At times it would seem that the success or failure of a
developer is dependent upon the whim of the OILSR examiner.
As a case on point, a material amendment was
to O ptance by the California DRE.
the completed until the 30-day
period had nearly expired, the examiner sent out a Notice of
Suspension requesting additional information, rather than making
such request by telephone as he had initially agreed to do.
An explanation and additional documentation were sent to the
examiner only to be met by further repeated delay in the review
process even though the material submitted would have required
not more than one hour of review time.

wWhat do these delays, rejections and requests for additional
documents mean to the small developer? They mean escalating
holding costs, added legal, accounting and consultant fees, loss
of sales personnel, loss of potential sales and in many cases
the cost of refiling with the DRE which includes both payment
of additional filing fees and the costs inherent in reprocessing.
It is not unusual for these costs to be in the tens of thousands
of dollars. Now, due to a recent OILSR policy decision, the
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750 Welch Rnrad, Suite 300
Palo Alto, CA. 94304 (415) 329-1048

WESTERN DEVELOPERS COUNCL

Page Three

developer also faces the added frustration of being unable to
even obtain a status report by telephone.

As to the matter of the imposition of filing requirements
on small developers, during the past year OILSR has had an
investigative task force inspecting projects throughout
California. Now the results of that investigation are being
experienced as numerous developers of small projects are
receiving notices that they are subject to the jurisdiction
of OILSR. Who are these developers over whom OILSR has chosen
to exercise jurisdiction? Among them are the following:

a. A small developer who developed a subdivision of
20 lots, all of which were sold out 2 to 3 years ago, and
who has now developed another subdivision of 40 lots. OILSR
contends there is a common promotional plan to sell 50 or
more lots.

b. A small developer who presently has 30 lots all
of which are over 5 acres in size and therefore exempt
from registration. The OILSR investigation disclosed
that in the developer's previous subdivision, located
approximately 20 miles from the present subdivision, and
also consisting of approximately 30 lots all of which
were supposedly S5 acres or more in size and all of which
were sold out about 3 years ago, 2 lots were fractionally
under 5 acres.

c. At least 5 developers of small subdivisions within
city limits, on the basis of over 50 lots, when the developers
would not agree to sell not more than 208 of the lots as
vacant lots.

What does it cost a small developer to file with OILSR?
Depending upon how much of the work the developer does, it may
cost from $10,000 to $50,000 per filing. This includes account-
ing costs that a small developer would not otherwise incur, such
as costs for audited statements and budget projections, engineer-
ing and legal fees, title costs, and the innumerable costs incurred
in assembling the necessary information.

In the final analysis, who suffers and who benefits from
the all-encompassing protection of OILSR? The developer of
course suffers. But so does the public - in the cost of the
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property which must be increased to cover the costs imposed on
the developer. Who benefits? That is less easily answered,
and perhaps can only be answered by cost effectiveness studies.

There comes a point in time where we reach what economists
call the point of diminishing return. I believe we have reached
that point and exceeded it by far in the matter of OILSR regula-
tion.

Sincerely,

/(};,47 ._"—)arw"

S. M. KARSH
President
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Box 1006
Lake Isabells, California

July 25, 1978

Rules Docket Clerk

Office of the Secrotary of NUD
Room 5216

451 - 7th St., S.M.
Washington, D. C. 20410

Dear Sir:

Since 1964 we have developed and almost completely sold 517 lots; there
are no partners or stockholders involved in any of our activities. We
paid cash for all improvements and we bonded ourselves to the county and
state to assure completfon.

A11 advertt and promotional mezns were confined to the State of

Californfa. did sell to Californfa non-residents were
vigsitors and/or relatives and they
ware given a complete vi property. In fact 100% of all

buyers see the property

There were several ways in which our tracts could have been exempted, two
of which are as follows:

1. Exemption because we had less than 300 lots, but because of
same additfonal land I had which I might possibly develop,
Mr. McDowell, Acting Dir. of OILSR, s s he definitely would
not exempt.

2, Statutory exemption - If land is free and clear, which ours was,
but portfons of the mineral rights are oomed by the Federal
Government, HUD will automatically deny it on these grounds.

Ve HUD come and inspec t the tracts books
if wanted to, but under no woul
though ft might appear that we are .

1 lots at a reasonable price and all
from 25% to 75% and no more than a 10X commission has ever been paid to
any realtor.

We were notified, after all arguments were presented, that they
DENIED each of our 3 tracts.

We feel that small developers, such as we are, who do not highly
advertise, do not pay high sales commissions, do not sell to out-of-
state residents but only to people who actually see the property,
should be exempt and should not come under the Act.

Sincerely,
. SOUTHLAKE ESTATES

_\Q‘.’%’ fl..au—a‘\'\- B

Wm. Joughin, Owner.

33-716 O - 78 - 21
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Mr. AuCorn. Thank you, Mr. Belin. I appreciate your cooperation.

Mr. Roberts, you are serving as vice chairman of the legislative com-
mittee of the National Association of Realtors, and are accompanied
by Al Abrahams.

Do you intend to provide testimony, as well as Mr. Abrahams{

Mr. Roeerts. No, I will be providing testimony, Mr. Chairman.

Mr. AuCorn. I welcome you to the subcommittee and look forward
to your testimony.

STATEMENT OF DAVID D. ROBERTS, VICE CHAIRMAN, REALTORS
LEGISLATIVE COMMITTEE, NATIONAL ASSOCIATION OF REAL-
TORS, ACCOMPANIED BY ALBERT E. ABRAHAMS, STAFF VICE
PRESIDENT

Mr. Roeerts. I will be brief. I have deleted a considerable propor-
tion of my prepared remarks, in the interests of time.

My name is David D. Roberts. I am a realtor in Mobile, Ala., and
vice chairman of the Realtors Legislative Committee of the National
Association of Realtors.

Accompanying me today is Albert E. Abrahams, staff vice president
of the government affairs office of our association.

Real estate brokerage, appraisal, management and other services
have historically been provided by small enterprises. The 1974 Bureau
of Census report on county business patterns shows that 91 percent of
real estate establishments gave less than 9 persons, and 80 percent have
less than 4 persons. Moreover, the best estimates available to the in-
dustry indicate that less than 20 percent of the business is concentrated
in the 9 percent of the industry having more than 9 persons.

Our own figures show that nearly 80 percent of the National Asso-
ciation of Realtors is truly made up of small businessmen that are in-
volved in numerous and varied activities, one of which is land
development.

We are opposed to the burdensome and complicated rules and regu-
lations promulgated by OILSR which make interstate land sales regis-
tration extremely difficult, expensive, time-consuming, and virtually
impt;lssible without costly legal, engineering, geological, and account-
ing help.

Furthermore, we are opposed to the manner in which OILSR has ex-
tended the act to cover purely intrastate developments and the small,
local land developer coverage never intended by Congress.

The National Association of Realtors has testified several times this
year before both Houses of Congress on how the administration of the
act by OILSR adversely effects both the land sales industry and con-
sumers alike—and especially consumers,

This association strongly endorses Senator Nelson’s amendments
to the act, now section 715 of Senate-passed S. 3084, as a means of
focusing OILSR’s finite resources on the true interstate con artist,
and as a means of limiting OILSR’s assumed jurisdiction over intra-
state and locally promoted subdivisions—those subdivisions never
contemplated by Congress to be regulated.

OILSR has also testified on this matter this year, and stated before
the Senate Small Business Committee, that, quote: “We also have
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looked to the legislative history of the act for guidance in jurisdic-
tional questions” in regulating intrastate subdivision sales.

The National Association of Realtors has also researched the com-
mittee reports, the conference report, the floor debate, and the act
itself, and finds no justification to support OILSR’s regulatory in-
trusion into the sale of intrastate or locally promoted land sales
transactions.

For the most part, the proposed regulations continue to ignore the
fact that intrastate and locally promoted subdivisions were never
intended by Congress to fall within the purview of the act.

Section 715 of Senate bill 3084, the Nelson provisions of the Senate-
passed version of the 1978 Housing and Community Development
Act amendments, would let OILSR know just what Congress in-
t;endedd.with respect to intrastate sales when the act was originally
enacte

Section 715 would require OILSR to administer the act as it was
originally envisioned by Congress by codifying exemptions from
registration under the act for activities substantially conducted
intrastate.

Specifically, the Nelson amendments would exempt developers who
sell substantially all their lots to purchasers residing in the State
where the land 1s located. A developer may sell up to the greater of
five lots or 5 percent of lots sold during a calendar year to out-of-State
purchasers and still retain the exemption if the following conditions
are met:

First, the lot is free and clear of all encumbrances and liens;
second, the purchaser has personally inspected the lot; and third, the
seller submits himself to the jurisdiction of the courts of the pur-
chaser’s home State.

The second exemption applies to the sale of lots to persons residing
within 100 miles of the lots being purchased, but who happen to
reside in another State.

It simply gives the opportunity to the developer who lives in the
environs of one or more additional States to use a normal market
area in the same way that a developer selling lots in a strictly intra-
state setting would have.

In order to qualify under the 100-mile exemption, the developer
must also meet the three conditions set out above and, in addition,
must file a statement with HUD affirming that the conditions have
been met.

Mr. Chairman, let me say that the Nelson provisions in S. 3084 do
not attempt to rewrite or significantly amend the Interstate Land
Sales Full Disclosure Act, as does the Minish bill H.R. 12574.

We have brought here today a brief comparison of the two bills
that has already been distributed to subcommittee members and you
will note from an examination of this comparison that there are very,
very few, if any, conflicts between what the provisions are in the
Nelson bill and the thrust of the Nelson bill, as opposed to the thrust
of the Minish bill.

The Nelson provisions carry out the basic intent of the law that
was enacted in 1968, and no more..These provisions are simple, and
self-executing, and yet at the same time they provide the consumer
with all of the protections against fraud now found in the act.
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Let me state further that this association has no objection to re-
writing the act in order to get at the con artists who ure fleecing the
American public. However, the small, honest developer needs relief
now, and tﬁat is why we urge this subcommittee to accept section 715
of S. 3084 in conference.

The Nelson provisions do nothing to detract from OILSR’s fraud
jurisdiction over anyone engaging in fraudulent or deceptive land
sales practices, be they interstate or intrastate.

Under the current administration of the act, OILSR views itself
as the “approver” of all subdivision development in this country.
OILSR views itself as the “protector” of every potential lot pur-
chaser in the United States.

While that is admirable, it is an impossible feat. And by attempting
the impossible, OILSR is doing very little to protect the consumer
most vulnerable to interstate land sales fraud.

The administration has requested additional enforcement powers
for OILSR; however, this association contends that HUD now has
adequate enforcement authority to prevent and prosecute fraud in
interstate land sales transactions. But HUD’s authority has not been
used to prosecute violators, because OILSR has been too preoccupied

lating those never intended to be regulated.

nder the current act, HUD is given powers to investigate, enjoin,
and prosecute any violations of the act. In addition, section 1404(2)
contains one of the broadest fraud provisions found in the United
States Code.

Even more striking, when analyzing the question of whether HUD’s
record in this area is due to inadequate powers or inadequate admin-
istration, is that under the act, HUD has exactly the same enforce-
ment powers as the Securities and Exchange Commission has under
the Securities Act of 1933.

The Commission, using the same powers as HUD, has frequently
prosecuted sale of stock in violation of the registration procedures,
or in a fraudulent or misleading manner; has, under the courts’ equity
jurisdiction, asked for receivers for companies perpetrating a fraud
on its shareholders; and obtained disgorgment of fraudulently
salned profits for investors and in cases of particularly abusive con-

uct ; and has helped the Department of Justice to criminally punish
perpetrators.

Again, this has been done with the same tools HUD currently has,
the same access into the courts, and the same investigatory and subpena
powers.

I personally heard the testimony of a group of consumers before
the Subcommittee on General Oversight and Renegotiation on April 11,
1978, on how they were victims of alledged fraudulent land sales in
the Pocono Mountain area of Pennsylvania. We are very sympathetic
to their grievances, as our membership is to any fraud victim.

It is our understanding that those consumers were involved in sub-
divisions which were registered with OILSR. That being the case, we
ask: Why did not OILSR do something about such a fraud-prone
development grea to verify completion of promised facilities? And
why did not OILSR utilize its existing enforcement authority to pros-
ecute those violators?
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This association, again, supports prosecution of all land sales con
artists to the fullest extent authorized by the law.

And incidentally, Mr. Chairman, before I conclude—let me make
this additional statement, which is not in our prepared statement.

Even though it is not in our Frepured statement, we want to go on
record as being in full support of the amendment offered by my Senator
from Alabama, Senator gparkman, exempting developments which are
already regulated by local government agencies.

Again, we appreciate this opportunity to express our views on this
important matter, and that concludes my testimony.

Text resumes on p. 437.]

[Mr. Roberts’ prepared statement, on behalf of the National Associa-
tion of Realtors, appears with the following additional material: A"
comparison of Nelson provisions of S. 3084 with Minish proposals of
H.R. 12574; a statement of Albert E. Abrahams, staff vice president,
Government Affairs Department, before Senate Committee on Bank-
ing, Housing and Urban Affairs, May 26, 1978; and a statement of
Mr. Roberts before House Committee on Banking, Finance and Urban
Affairs, April 11, 1978, with attached correspondence.]
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My name is David D. Roberts of Mobile, Alabama. I am a REALTOR®
and the Vice Chairman of the REALTORS® Legislative Committee of the
NATIONAL ASSOCIATION OF REALTORS®. Accompanying me today is Albert
E. Abrahams, Staff Vice President of the Government Affairs Department
of our Association.

The NATIONAL ASSOCIATION OF REALTORS® is pleased that you have called
this hearing to receive testimony on the Interstate Land Sales Full
Disclosure Act (ILSFDA), the actions of the Department of Housing and Urban
Development, Office of Interstate Land Sales Registration (OILSR),
in that Act, and legislative proposals to amend the Act.

The NATIONAL ASSOCIATION OF REALTORS® is comprised of 50 state
Associations, and more than 1,712 local boards of KEALTORS® located
in every state of the Union, the District of Columbia, and Puerto Rico.

Combined membership of these boards is in excess of 600,000 persons actively

engaged in sales, brokerage, 8 t, ling, and appraisal of
res}dential, commercial, industrial, recreational, ang_fntu real

estate. The activities of the Association's membership involve all
aspects of the real estate industry, such as mortgage banking, home
building, commercial and residential real estate development, including
development, construction and sales of condominiums. The Association has
the largest membership of any association in the United States concernmed
with all facets of the real estate industry.

Real estate brokerage, appraisal, management and other services
have historically been provided by aw;ll enterprises. The 1974 Bureau of
Census report on County Business Patterns shows that 912 of real estate
establishments have less than nine persons and 80Z have less than four.
Moreover, the best estimates available to the industry indicate that

less than 20% of the business is concentrated in the 9% of the industry
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having more than 9 persons. Our own figures show that nearly 80% of
the NATIONMAL ASSOCIATION OF REALTORS® is truly mede up of small businessmen
that are involved in numerous and varied activities, one of which is
land development.

This Association generally supported enactment of the simple
disclosure requirements of the Interstate Land Sales Pull Disclosure
Act to protect consumers from fraudulent and deceptive interstate land
sales transactions, especially intarstate sales vhere purchasers had no
opportunity to inspect or examine the land prior to purchasing and no way
of knowing whether the developer was financially responsible for fulfilling

commitments proposed vith respect to developing the land.

We are, h s OpPp d to the burd and complicated rules
and regulations promulgated by OILSR which make interstate land sales
registration extremely difficult, expensive, time consuming and virtually
impossible without costly legal, engineering, geological and accounting

help. Further, we are opposed to the 1o which OILSR has extended

the Act to cover purely intra-state developments and the small local land
developer, coverage never intended by Congress.

The NATIONAL ASSOCIATION OF REALTORS® has testified several times
this year before both Houses of Congress on how the administration of the
ILSFDA by OILSR adversely effects both the land sales industry and
consumers alike. This Association strongly endorses Senator Nelson's
amendments to the Act, now Section 715 of Senate-passed S. 3084, as
a means of focusing OILSR's finite resources on the true interstate con-
artist and aa a means of limiting OILSR's assumed jurisdiction over
intra-state and locally promoted subdivisions -- those subdivisions

never contemplated by Congress to be regulated.



323

OILSR has also testified on this matter this year and stated before
the Senate Small Business Committee that "We also have looked to the
legislative history of the Act for guidance in jurisdictional questions"
in regulating lntrn;stlte subdivision sales. We have researched the
Committee reports, the Conference Report, the floor debate and the Act
itself and find no to support OILSR's regulatory intrusion
into the sale of intra-state or locally promoted land sales transactions.

On June 1, 1978 OILSR published in the Federal Register revised
Tules a;d regulations to implement the ILSFDA. Before publication OILSR
promised simplification of the registration process and a reduction
of the paperwork burdens now imposed by OILSR on those seeking to comply

wvith the Act. That is simply not the case with the proposed regulation.

While it appears that the revised rules and regulations are better organized
in format and readibility, overall there is little redyction of the onerous
disclosure requirements and paperwork burdens in the proposed regulations. It
appears that the cost of compliance has not been reduced to any meaningful
extent. For example, just the simple proposed provision to require additional
red-ink consumer warnings throughout the property report alone would add
administrative headaches and additional cost to the already harrassed

developer and without any additional meaningful protection for the consumer.

For the most part, the proposed regulations continue to ignore the
fact that intra-state and locally promoted subdivisions were never
intended by Congress to fall within the purview of the Act. To illustrate
how OILSR continues to ignore the law, the proposed regulations would
require a 14 day purchaser's right to revocation as a condition for

two of OILSR's proposed regulatory exemptions. This Association seriously

questions under what authority OILSR is acting since Section 1404(b) of the



324

Statute provides for a 3 day revocation period. OILSR is aware of this
statutory requirement and, in fact, as a part of the Administration's 1978

Housing and C ity Develop legislative package, has req d

a statutory increase to a 14 day recission period. By regulation OILSR
is again attempting to legislate by administrative fiat, just es it has
in its assumed jurisdiction over intra-state land transactions. Congress
must take action to rein OILSR's runaway administrative authority.

Section 715 of S. 3084, the Nelson provisions; of the
Senate passed version of the 1978 Housing and Community Development Act

amendments would let OILSR know just what Congress intended with respect
to intra-state land sales when the Act was originally enacted. Sectiom 715
would require OILSR to administer the ILSFDA as it was originally envisioned by

Congress by codifying exemptions from registration under the LLSFDA

for activities substantially conducted intra-state. Specifically, the

Nelson d ts would

pt developers who sell substantially all
their lots to purchasers residing in the state yhere the land ia located.
A developer may sell up to the greater of 5 lots or 5% of lots sold
during a calendar year to out of state purchasers and still retain this
exemption if the following conditions are met:

(1) The lot is free and clear of all encumbrances and liens,

(2) The purchaser has personally inspected the lot, and

(3) The seller submits himself to the jurisdiction of the

courts of the purchaser's home state.

The second exemption applies to the sale of lots to persons residing
within 100 miles of the lots being purchased but who happen to reside in
another state. It simply gives the opportunity to the developer who
lives in the environs of one or more additional states to use a normal
product area in the same way that a developer selling lots in a strictly
intra-state setting would have. In order to qualify under the 100 mile
exemption, the developer must also meet the three conditions
set out above and, in addition, must file a statement with HUD affirming

that the conditions have been met.
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Mr. Chairman, let me say that the Nelson provisions in S. 3084 do not attempt
to re-write or significantly amend ‘the Interstate Land Sales Full Disclosure
Act, as do the Minish bill, H.R. 12574, and the Administration request
contained in H.R. 11265. The Nelson provisions carry out the basic intent

of the law as it was enacted in 1968 and no more. These provisions are

simple and self-executing and yet at the same time they provide the consumer
with all of the protection against fraud now found in the ILSFDA. The
Nelson provisions do not require a battery of lawyers to administer nor do
they require volumes of regulations to put them into effect.

I might just add parenthetically that perhaps one of the reasons there
is objection to the Nelson amendments is that they are simple; simplicity
does not seem to be readily understood in this overcomplex world in which
we live.

The Nelson provisions give the smaller developer a chance to remain in
existence while retaining OILSR jurisdiction over that developer. As
just one example, there have been any number of criticism made of the 100
mile radius exemption. For years, Federal Savings and Loan Associations
have been prohibited by law from making loans more than 100 miles from the
S&L's main office. As far as we are able to determine this self-executing
statutory requirement on S&L's, has never posed any great difficulty
for the Home Loan Bank Board 1in carrying out its regulatory authority
over those institutions.

Let me state further, this Association has no objection to re-writing the
ILSFDA in order to get at the minority of those con-artist that are fleecing
the American public. However, the small honest developer needs relief
now and that is why we urge this Committee to accept Section 715 of S. 3084

in conference.
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Pennsylvania. We are very sympathetic to their grievances ae our.
membership is to any fraud victim. It is our understanding that
those consumers were involved in subdivisions which were registered
with OILSR. That being the cese, we esk vhy did not OILSR do
something about such a fraud prome dm:_lop-ut ares to verify
completion of promised facilities and why did not OILSR utilize
its existing enforcement authority to prosecute thoee violators?
As I have already suggested, OILSR takes the attitude that if
it registers all subdivision development in the United States,

fraudulent land sales practices will be elimi d. Bo T, €8

shown by the Pocono Mountain case, registration with HUD in and
of itself does not prevent consumers from losing their investments.
In fact, in cases such as this, only quick and coanvimcing
prosecution of fraud cam hope to stop or at least minimize consumer
losses. Viewed in this-perspective, the Nelson exempticns do nmot
deprive the consumer of any of the strong fraud protections provided
by the law today. It is mot the fault of the law that prosecstion
failed; the failure came from the inability of the buresucrats to
exercise their power and carry through vith the prosecstioca.

OCuly through the conscientious enforcement of the Act's civil

and criminal fraud provisions can fraudulent aad deceptive lamd

sales practices be eradicated. OILSR now has adeq £
powvers and it is time that those pcwers be effectively utilized.
This Assccistiom supports prosecution of all land sales
con-artists te the fullest extent authorized by law.
As stazed, this Assoviation testified before oo the ILSFDA and
the aticas of the WD Jifice of laterstate lacd Sales Registration

12 admiaisteriag the A2 I would like to offer for the record this
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My name is Albert E. Abrahams and I am Staff Vice President of MATIOMAL ASSOCIATION
OF REALTORS, Government Affairs Department. Accompsnying me today is Dudley L. O'Neal,Jr.,
of the staff of the Government Affairs Depertment of our Association.

The NATIONAL ASSOCIATION OF REALTORS® is comprised of 50 State Associations, and
more than 1,712 local boards of REALTORS® located in every State of the Union, the
District of Columbia and Puerto Rico. Combined membership of these boards is nearly

600,000 persons actively engaged in sales, brokerage, » ling, and

appraisal of residential, cial, ind 1al, 1 1, and farm real estate.
The activities of the Association's membership involve all aspects of the rsal

eatate industry, such as mortgage banking, home building, commercial and residentisl
real estate development, including development, construction and sales of condominiums.
The Association has the largest membership of any association in the United States
concerned with all facets of the rsal estate industry.

While I do not wish to leave the impression thet every member of our Association
is involved in land development, many REALTORS® are involved in selling homegites in
their own communities and States, and are deeply concerned about the Interstate Land
Sales Pull Disclosure Act (ILSFDA) and the administration of that Act by the Office
of Interstate Land Sales Registration (OILSR).

The NATIONAL ASSOCIATION OF REALTORS® would like to take this opportunity to

corpliment this Committee for including the provisions of S. 2716 in S. 3084, the

Housing and C: ity Develop Act A d s of 1978.

You have struck a rsalistic blow against assumed administrative authority,
regulations, paperwork and bureaucratic red-tape wvhich seriously impede and frustrate
the small businessman.

It 1s not just a President of the United States, Mr. Chairman, who may usurp
authority not expressly granted him by the Constitution and by statute. The Federal
bureaucrat has done his own fair share of that, sway from the limelight of public

attention, burrowing deep in the impenetrable Federal Register.
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These £y 1 are aggr d even more vhen small businesemea sre brought wader

a heavy Federal hand not by Congressionsl iateat, but by relstively wabridled administrative
of the lavs. Congress, as well as President Carter, is om the recerd

with the expressed desire to 1ift this Federal yoke from the small businessmsa in
particular. By including the provisiocas of the Neleom bill in §. 3084, this Committee
offers the Congress the opportunity to translate words iato action. How memy other
timss have you done that this year, with a chance to make your actioa Mly otick?

We appreciate this additionsl opportunity to preseat testimomy om the ILSFDA and
Senator Nelson's bill, 8. 2716, even though it is our hope that this heariag
will not becoms s weapon fashioned to reject at a later tims wvhat the Committes has
already done in such an overvhelming and positive fashiom.

‘The need for registration and iaf on ive ianterstate lamd sales

P P

transactions was justified when the Act cresting OILSR passed in 1968. It spplies todsy
as well. The original statute spplied to the legally umprotected resideat of ome state

who, far removed from the scene of a prosp land purch was uap d by the
lavs of his or ber own state. Many of the lots 4 d were ional and

ia character, thus addiag to the p 1al hardehip for the p in denger of beiag
frauded. A dingly, the NATIGNAL ASSOCIATION OF REALTORS® supported the origimal

purposes of the 1968 Act. We comtinue to do so.

As our wvitnesses have told the Eouss of Representatives, we are willing to comsider
helpful changes that deal with real fraud in interstate transactiocas.

But without say limitation on HUD's limitless horisons, no effective cmforcemeat
can zesult today short of an arwmy of omforcement officials wesring federal badges and
sesking to protact every tiny trsansactiom in the 50 statea, there is and cam be mo

sffactive mesns of enforcing the more complex amd difficult iamterstate cases.

HUD's today handle the hard-to- int frand cases.

HUD could do better if they just left the iatra~state £ield to . tha states.
The NATIOMAL ASSOCIATION OF REALTORS® addressed these matters in detail amd in
depth when we appeared before this Committea in counection with the EUD amthoriszation
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legislation for fiscal 1979 om March 13, 1978. We sespectfully refer the Committes

to our writtea and addend b d at that tims.

The ILSFDA which is administered by the HUD Office of Interstate Land Sales
Registration (OILSR) wes initially enacted in 1968 to protect consumers from frand-
ulent and deceptive interstate land sales transsctioas.

The main objectives of the Act were:

1. To protect purchasing land excl 1y ia 4

by requiring that esch purchaser be provided with a discl gerding
the property; sad
2. To allow consumers who may have legal claims against out of state developers to

sue the developer in the coneumers's resident state.

Congress recognized that these two were not rel in purely intra-state

sales of lots and accordingly granted BUD authority to exsmpt those sales which
were limited in nature.

Additionslly, the sale or lease of resl estate which {s free and clesr of sll
encumbrances and which the purchaser or his or ber made & p 1 on-site

inspection of the property to be purchased is 1y exempt from the Act's

registration requirements. It was believed by the drafters of the Act that the on-site
inspection and the free and clear title were sufficient in providing adequate information
and protection for the buyer.

These exemptions were to permit small developers selling lots to their local
clientele to be unimpeded by substantive disclosure requirements- either because their

offering was of a limited nature or b ded inf ion could be discerned

through personal on-site inspections. In essence, these exemptions were to allow
local sales operations, those never intended to be regulated, to fall outside the
registration and reporting jurisdiction of OILSR.

In the 10 years since enactment, however, there has been littls, if any, Congressional
review or oversight of the Act or of the administration of the Act by OILSR until this
year. During that period, OILSR has by its own perceived suthority extended the Act to

cover all land sales, intra-state transactions as well as interstate. In fsct, OILSR
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appsars to view its role as a Federal licensing buresu for all lamd develogpment. This
assumed jurisdiction goes far beyond the intent of Congress and seversly amd adversely
effects those small land developers never intended to be covered by the Act. These small
developere are simply being forced out of business, or they are holding their lots
of{ the market, or they are marketing their lots to homebuilders oanly to svoid this
regulatory labyrinth. Such actions adversely affect the consumer by depriviag him
the right of choice or by driving up the cost of lota without any value being added.
After hearings and careful consideration earlier this year of OILSR's actiocas

Senator Nelson, Chairman of the Select Committee on Small Business, on March 10
{ntroduced a bill, S.2716, to amend the ILSFDA.

GCenerally, the Nelson bill would require OILSR to administer the ILSFDA as it was
originally intended by Congress by codifying exemptions from registration under the
ILSFDA for activities substantislly conducted intra-state. Specifically, the Nelson

dments would apt developers who sellsubstantially gll their lots to purchesers

residing in the state where the land 1s located. A developer may sell up to the greater
of S lots or 5% of lots sold during a calendar year to out-of-stata purchasers and
otill retain this exemption if the following conditions are mat:
(1) The lot is free and clear of all encumbrances end liens,
(2) The purchaser has personally inspected the lot, and
(3) The seller submits himself to the jurisdiction of the courts of the
purchaser's home state.
The second exemption lpplll; to the sale of lots to persona residing within 100
miles of the lots being purchased but who happen to reside in another state.
1t simply gives the opportunity to the developer who lives in the eavirons of ome
or more additional atatea to use &8 normal product ares 'in the same way that a developer

selling lots in a strictly intra-state setting would have. Are there protections for the

in this ption under the terms of the Nelson amendment as adopted by
your Committee? You bet! The same safeguards without the red-tape. For, in order to
qualify under the 100 mile exemption, the developer must also meet the threa conditious
set out above and, in addition, must file a statement with HUD affirming that tha conditions

have been met.
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The Nelson smendments would also provide technical changes in the Act in order
to bring wore reasonableness into OILSR's rules, regulations and interpretations of
the Act. For exsmple, the amendments would (1) make it clear that condominiums are
not under the Act; (2) make it clsar the terms "liens", "encumbrances”, and "adverse
clains” do not refer to the U.S. Patents or other similar Pedersl grants or reservations
vhich are similar in effect to government's right of eminent domain; (3) direct OILSR
to conduct its proceedings in compliance with the Administrative Procedures Act; and
(4) define the terms "sale or lease" as occurring at the tiwe when s contractusl
relationship is created between tha developer and purchaser, thus clearing up an area
vhere OILSR has been free to use vhatever interpretation it has found moat favorsble
to its continuing regulations of land salea.

In addition, & technical amendment which is supported by the MATIONAL ASSOCIATION
OF REALTORS® was added by Senator Tower during Committee comsideration of the Nelson
amendments.

In 1974, the Act was smended to exempt industrial and commercial land. OILSR,

however, refuses to parmit the exemptions unless the land in question is specifically

zoned for industrial or cial devel . Ci q ly, any cial or
industrial development property in a municipelity without zoning suthority would be
unable to qualify for this exemption. During Committee consideration of tha Nelson

amendments, the Tower amendmant vas accepted to correct thia inequity.
Several miaconceptions have arisen with respect to the Nelson provisiona. I
would like now to eddress those misconceptions in an effort to set the record straight.
.lt has been contanded that the Nelson amendments will not only exempt local
developers, under certain conditions, from the registration requirements of the Act,
but, will also exempt those developers from the anti-fraud provisions of the Act.
This was never the intent of Senator Nelson and this Committee in adopting
the Nelson smendments made it clear in the smending language that the anti-
frand provision of the Act would apply to the Nelscn exemption.
It has also been contended that the Nelson exemptions will create misunderstanding

and confusion and will cause administrative headaches with respect to computing the 100



342

mile redius exemption. The Nelson exemptions are simple amd self iag -l_ |
only the lesst amount of administrative overview. These exemptions will not require
s team of lavyers to interpret statutory definitions amd language which is meay cases
leads to interpretations of an Act opposite from that intended by Congress. It
eliminates the need for administrative rules and regulations to implement the exesptioms.
The developer and the purchaser by using "s string and a wep" can determine whather
the exsmption is applicable. If the exemption is applicable, the developer files with
HUD adviaing the sale has been made under the Sxemption. And, if the developer fails to
conform with any of the requircments of the exemption he is subject to civil as well ss
criminal penalties under the Act and action may be brought either by the purchaser, EWD,
or both.

The Nelson amendments, because they are simple and self-implementing, have beea

described as raising a ber of sub 1al and problems in administering the

Act. This argument ignores the fact that it was never the intent of Cougress thet

small land developers were to be covered by the Act; yet, OILSR refuses to recognise
that intent. The Nelson amendment now seeks to codify the exesptions provided ia the
original Act so those matters are not left to administrative interpetation, rules amd
regulations but may be discerned by an averags citizen without resortisg to lawyers aad
accountants. .

Let me state again, that the Nelson —;:hnn are plainly writtom and self-
executing in order to accomplish two valuable aims: (1) to sllow those never imtended
to be covered by ILSFDA to fall outside of OILSR's .jutudlctm sod (2) to r.-n the
buresucratic burden of excessive paparwork, costs, snd deleys fromthe backs of
emall businesemsn. The Melaon exemptious apply only to these small businesemen,
never intended to be regulated and not to the typically larger interstate developers
relying on "interstate commerce" to promote their subdivisions.

Considering that 531 of all subdivisioms filing with OILSR in tha last two years
were subdivisions of 100 lota or less end thet these subdivisions, ia OILSR's owa
words, "...are frequently promoted léeall! and are seldom characterised by high

pressure sales, gimmicks, mass mail solicitations and "WATS" line operatioms, thus
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werrenting less federal iavel (emphasis added)™, it eppears to us thet OILSR is

clearly deviating from its Congressionally dated priority of protectiag consumers
from deceptive and fraudulent iasterstate land sesles transactions. Im fact, OILSR

has testified that "given the typical charecteristice of the promotion of smaller
subdivisions and the fact that the ber of lved s limited, we believe

that staff time could be mors efficiocatly used in registering and securing complisnce
with the Act by larger subdivisions”.

While QILSR recognises thet the promotion of smaller local subdivisions are
seldom ehn:u:tcﬂ:l.d by those sales techniques which originally prompted the ILSFD Act

end that the ber of s involved in smaller subdivisions is limited, thet office

continues to preoccupy itself with the regulation of these smaller subdivisions at the
cost of sllowing consumers to be countinued to be fleeced by those frauduleant interstate
land sales operators who the Act was intended to regulate.

Because the Act has never been applied as s firet priority to weed out frsuduleant

and deceptive interstate land seles transactions, this Association sees no merit in OILSR's

position that stronger enforcement p are ded to complience under the Act
for large interstate land sales operations.

Notwithstaading, the NATIONMAL ASSOCIATION OF REALTORS® would like to make the

following observations reletive to the Admini ion's ILSFDA dm d in

Title IV of S. 2637.

Section 421 would redefine s subdivision coming within the purview of the Act as
land which is divided or proposed to be divided into 100 or more lots, rather thea 50
in present law.

We wish to make it absolutely clear thet this Association supports steps to remove
small local "intra-state" land developments from OILSR's jurisdiction. This amendment

could be helpful in achieving that aim. B » in the ad of the Nelson amendment

and e0 long as OILSR .uses the so-called "common promotional plan", i.e., any form of
common ownership, edvertising, inventory, finsncing, sales agent or sales offices, to

aggregate lots in purely intra-stete situations as a means of bringing small subdivisions
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undar the Act, thia amendment would only delay the time im which subdivisions are brought
under the Act. I assure you that most small developers work out of ome office, possibly
their home, and therefore are never out of OILSR's reach. If steps are taken to remove
purely intra-state subdivisions from OILSR's jurisdiction without the future threat of
heving those subdivisions aggregated by OILSR based on a set of sale-orionted commonalities
which a small devaloper will always employ, than the proposed smendment could be most
beneficial, as it would permit OILSR to concentrate its actions on the large interstate
land developments vhich was the intended focus of the Act.

Section 421(c) proposed to exempt lots in & subdivision in which all lots are 40
acres or more in size.

This Association in previous testimony oppoead such an dm as it app d that

OILSR was attempting to extand its juriediction over those never 1 ded to be

However, with the acceptance of the Nelson provisions and upon review of our membership
we ses no objection to such an amendment if such an increass will wore adequately protect
the consumer from deceptive interstate land sales techniques promotiag the sale of large
tracts of land of questionable value in remote mountain and desert aress.

Section 421(e) requests that the em-site exemptisa under $6e.1403(a)(10) of the Act
be repealed. This exemption was aimed at small intra-state or local iaterstate developers
who sall lots to purchasers vho have an opportunity to inepect personally the offering to
judge for themselves the character end quality of the land bsfore purchasiag. OILSR

has never favored this statutory exssption and has issued rules amd regulations surrounding

it thet are so complex and vague that it is virtually impossible to obtain the exemp
The repeal of Sec. 1403(s) (10) would be directly contrary to the purpose of the Act amd
would serve to extend OILSR's philosophy of regulating all local land developers rather
than the large interstate land salee operstion as intended by the Act.

-~ Section 421(g) proposes to amend the current $1,000 ceiling on the amount of fea
a developer must pay the Secretary at the time of filing a statement of record or amy
amendment thereto. The revision would eliminate the $1,000 ceiling.

This amendment ignores the cost the developer and consumer now are payiag becamse

of OILSR's over-interpretation of a simple interstate lend sales disclosure act. If
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administrative costs would not be necessary.

Before commontiag on the additional eanf P ught by OILSR, I

would like to reiterate two basic policies of our Associstion:

(1) developers who engage in fraud or otharwise desl in less than an honest
manner with consumers should bs prosecuted to the full extent of the lew; end

(2) HUD should heve adequste legisletive suthority to prevent end prosecute fraud.

However, in analyzing the present Act end the propoeed dment, & 1al question

needs to be answered, — has HUD failed to do an effective job in this

area because it has no hority to p violstors or has this result come about
due to HUD's inefficiency in using the tools it has already been granted by Congress?

It 1s our belief that it is the latter case.

Under the current Act, HUD is given powers to investigate, enjoin and prosecute
any violations of ILSFDA. In addition, Section 1404(2) contains one of the broadest
fraud provisions found.in the United States Code. Thus, EUD curreatly possesses
broad suthority not only to prosecute developers who do not comply with the registration
provisions of the Act but aleo to prosecute those who perpetrdte fraud on the consumer.

What is more striking in analyzing the question of whether HUD's record in this

ares is due to inadequate p or inad is that under the ILSFDA,

HUD has exactly the same enforcement powers as the Securities and Exchange Commission

hes under the Securities Act of 1933. As this Committee is particularly aware, as

a result of its overaight responsibility over the Commission, the SEC has done an
efficient job in enforcing a law which was the model for the ILSFDA. The Commission,
using the same powers as HUD, has frequently prosecutad sale of stock in violation

of the registration procedures or in a fraudulent or misleeding manner; has, under

the courts' equity jurisdiction, asked for receivers for companies perpetrating a

fraud on its shareholder and obtained disgorgment of fraudulently gained profits

for investors and in cases of particularly sbuaive conduct, and has helped the Department

of Justice to criminally punish perpetrators. Again, thia has been done with the
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