
•f \/f«

i:..-:i-'



0% ^OFCAllFOff^

1^^ >&Aav}ian-i^

>-

vj<lOSANCElfj> ^OPCAllFOff^,

^^Aavaan-i^

o
^>SHIBRARYQr^ ,^IIIBRARY<7/^

"^AajAiNniwv^ ^^aojiivj-jo"^ ^ojnvjjo"^

A>\EIIN1VER%

, ^ ^ o

^•lOSANCflfj>

o

"^/^aaMNflJWV

^OFCAIIFO/?/^ ^OFCAllFOfit,!^

&Aav}ian# ^<?AaviianiN^'

.^^\fUNlVFRs/A

.vS

0% ^OFCA1IFO%

^<?AHvaan-^'^'^

^^WFUNtVERV/i

o

,^^: I•I>p^Dv,

<^33NVSOV"<^ ^/5a3AINn-3WV'

A\^EUNIVER5/A

<ril33NVS0V"<^

^vvlOSANCFlfj.;

o

%a3AiNa-3WV

<

^OFCAlIFOff^

>&Aavaaiii^''-

Vr

o

^•lOSANCnfj>

o

"^/sajAiNn-awv

^^^^illBRARY(9/ ^vMllBRARYC/^

^<!/0J|]V3JO'^ ^(JOJIIVJ-JO"^

/V>^El)NIVERJ'//^

«3

<ril33NYS01^

^•lOSAVCElfj>

-<

^.OFCAIIFOI?^ ^OFCAllFOMijA

^^AavaaiH^ >'/9invJ!nnT^

.\WEUNIVER%

I

>-

,;^111BRARYQ<^

il3 ' ' '"' '^

K <4Ji:



^^^E•UNIVEi?5•/^

o
^ B >

so

vAa3AiNn-3Wv

^OfCAIIFOff>jk

'^^i/ojnvjjo^' ^•i/OJIlVJ-JO^-

^^o-mm\] \'^
' ^<?AJiva9ii-#

o

o

"^/^ajAiNn-irtV

'^/^a3AlNft-3WV'

A\^tl'NIVt}f.V//, .KlON.W

O

oM LIBRARY^/ vAHIBRAP

^aMiNaauv" ^.aojnvD-jo'^ ^oim-i^"^

^.

^imvm,'/^

<ril3Df(VS0V"<^'

,^ II ^

%iliAINn-3WV

<;,OFCAllFOff^ A;OFCALIFO/?^

'^<3Aavaan#

-<

v>r

v;^lll8KAKT6{/r s>^lllBRARYC//

5 - ' — ^

^.i/OJIlVJ-JO'f^ \oi\miQ'^

^•OFCAUFO/?^ ^.OFCAIIFOI?^

,^wt•UN!VF^l% ^lOSANCnfj>

o

^TiijDKvsoi^ '^/.yaaAiNflmv'

^^MEUNiveiy/^

^ o

^lOSANCfiery.

o
^v, ^

'^
\\^M'NIVFT?y/^ v>l05-ANCnfj> ^^lUBRARYc?/ A,\:vlUBRARfYQ<





BENTHAM'S

INTRODUCTION TO THE PRINCIPLES

OF

MORALS AND LEGISLATION.





AN

INTRODUCTION
TO THE

PRINCIPLES

OF

MORALS AND LEGISLATION,

BY

JEREMY BENTHAM, ESQ.

bencher of lincoln's inn ; and late of

queen's college, oxford, M.A.

IN TWO VOLUMES.

A NEW EDITION, CORRECTED BY THE AUTHOR.

VOL. If.

LONDON:

PRINTED FOR W. PICKERING,
lincoln's-inn fields

;

AND

E. WILSON, ROYAL EXCHANGE.

1823.



THE FIRST EDITION OF THIS WORK WAS PRINTED

IN THE YEAR 1 780

;

AND FIRST PUBLISHED IN 1789.

B. Beiuley, Boll Court, Flfft Street.



^:>

CONTENTS.

CHAP. XIII.

Cases unmeetfor pimishment.

§ 1. General view of cases unmeetfor punishment.
Page

X HE end of law is, to augment happiness I

But punishment is an evil ib.

What concerns the end, and several other topics, relative

to punishment, dismissed to another work ib.

Concise view of the ends of punishment 2

Therefore ought not to be admitted ib.

1

.

Where groundless 3

2. Inefficacious ib.

3. Unprofitable ib.

4 . Or 7ieedless ib.

§ 2. Cases in ichich punishment is groundless.

1. Where there has never been any mischief : as in the case of cement ib.

2. Where the mischief was outweighed : as in precaution against

calamity, and the exercise of powers 4

3. —or will, for a certainty, be cured by compensation ib.

Hence the favours shown to the offences of responsible

offenders : such as simple mercantile fraiuls 5

§ 3. Cases in which pu7iishment must be inefficacious.

1. Where the penal provision comes too late: as in l.An ex-post-facto

law.—2. An ultra-legal sentence ib.

2. Or is not made known : as in a law not sufficiently promulgated .... 6

3. Where the will cannot be deterred from any act, as in, [a] Infancy ib.

[b] Insanity ib.

[c] Intoxication ib.

In infancy and intoxication the case can hardly be proved to

come under the lule 7

The reason for not punishing in these three cases is com-

monly put upon a wrong footing . . , , ib.

VOL. II. c



11 CONTENTS.

Page

4. Or not from the individual act in question, as iu, 7

[a] Unintentionality 8

[b] Unconsciousness , ib.

[c] Missupposal ib.

5. Or is acted on by an opposite superiorforce : as by, ib.

[a] Physical danger 9

[b] Threatened mischief ib.

Why the influence of the moral and religious sanctions is not

mentioned in the same vi£w '. ib.

6.—or the bodily organs camnotfolbw its determiimtion : as \xader physi-

cal compulsion or restraint ib.

§ 4. Cases where punishment is unprofitable.

1. Where, in the sort of case in question, the punishment would pro-

duce more evil than the offence would 10

•Evil producible by a punishment—its four branches—viz. [a] Restraint \h.

[b] Apprehension ib.

[c] Sufferance II

[d] Derivative evils ib.

The evil of the offence, being different according to the nature of the

offence, cannot be represented here ib.

•2.—Or, in the individual case in question : by reason of 12

[a] The multitude of delinquents ib.

[b] The value of a delinquent's service ib.

[c] The displeasure of the people ib.

[d] The displeasure o{ foreign powers ib.

§ 5. Cases where punishment is needless.

1. Where the mischief is to be prevented at a cheaper rate : as by in-

struction 13

CHAP. XIV.

Of the Proportion between punishments and offences.

Recapitulation 14

Four objects of punishment ib.

1st Object—to prevent all offences ib.

2d Object—to prevent the iwrsf ib.

3d Object—to keep down the mischief 15

4th Object—to act at the least eipense ib.



CONTENTS. Ill

Page

Rules of prcrportion between punishments and offences 15

The sames rules applicable to motives in geueral ib.

Rule 1.— Outweigh the profit of the offence ib.

Profit may be of any other kind, as well as pecuniary .... 16

Impropriety of the notioa that the punishment ought not to in-

crease with the temptation ib.

The propriety of taking the strength of the temptation for a ground of

abatement, no objection to this rule 18

Rule 2.—Venture more against a great offence than a small one .... 19

Example.

—

Incendiarism and coining ib.

Rule 3.—Cause the least of two offences to be preferred 20

Rule 4.—Punish for each particle of the mischief ib.

Example.—In blows given, and money stolen ib.

Rule 5.—Punish in no degree without special reason 21

Rule 6.—Attend to circumstances influencing sensibility ib.

Comparative view of the above rules 22

Into the account of the value of a punishment, must be taken its de-

^ ficiency in point of ceitainty and proxi>nity ib.

Also, into the account of the mischief, and profit of the offence, the mis-

chief and profit of other offences of the same habit 23

Rule 7.—Want of certainty must be made up in magnitude 24

Rule 8.—So also want of proximity 25

Rule 9.—For acts indicative of a habit, punish as for the habit .... ib.

The remaining rules are of less importance ib.

Rule 10.—For the sake of quality, increase in quantity ib.

Rule 1 1 .—Particularly for a moral lesson 26

A punishment applied by luay of moral lesson, what ib.

Example.—In simple corporal injuries ib.

Example.—In military laws ib.

Rule 12.—Attend to circumstances which may render punishment

unprofitable ib.

Rule 13.—For simplicity's sake, small disproportions may be neglected 27

Proportionality carried very far in the present work—why 28

Auxiliary force of the physical, moral, and religious sanctixyns, not here

allowed for—why ib.

Recapitulation 29

The nicety here observed vindicated from the charge of inutility . . 30



iv CONTENTS.

CHAP. XV.

Of the Properties to be (jivcn to a lot of punishment.

Page

Properties are to be governed by proportion 33

Property 1 . Variability ib.

Property 2. Eqiuibility 34

Punishments wbich are apt to be deficient iu this respect 36

Property 3. Commensurahilitii to other punishments ib.

How two lots of punishment may be rendered perfectly commen-

surable 37

Property 4. Characteriiticalness 38

The mode of punishment the most eminently characteristic, is that

of retaliation 39

Property 5.

—

Riemplarity 40

The most effectual way of rendering a punishment exemplary is

by means of analogy 41

Property 6. Frugality io«

Frugality belongs iu perfeciiou io pecuniary punishment 42

Exemplarity ^adfrugality in what they diflfer and agree ib.

Other properties of inferior importance 43

Property 7 . Subserviency to reformation ib.

—applied to offences originating in ill-will 44

—to offences originating in indolence joined to pecuniary interest .... 45

Property 8. Efficacy with respect to disablement ib.

—is most conspicuous in capital punishment 46

Other punishments in which it is to be found ib.

Property 9. Subserviency to compensation 47

Property 10. Popularity ib.

Characteristicalness renders a punishment, 1. memorable:

2. exemplary: 3. popular 48

Mischiefs resulting from the unpopularity of a punishment

—

discontent

among the people, and weakness in the law 49

This property supposes a prejudice which the legislature ought to cure ib.

Property 1 1. Remissibility 50

To obtain all these properties, punishments must be mixed 53

The foregoing properties recapitulated 54

Coonexion of this with the ensuing chapter 55



CONTENTS. V

CHAP. XVI.

Division of offences.

§ 1. Classes oj offences.

Method pursued in the following division 56

Distinction between what are ofteiices and wbatoK^^/it to be ib.

No act ought to be an offence but what is detrimental to the community 53

To be so, it must be detrimental to some one or more of its members ib.

These may be assignable or not ib.

Persons assignable, how ib.

If assignable, the offender himself, or otkeit 59

Class 1 . Private offences ib.

Class 2. Semi-public offences ib.

Limits between private, semi-public, and public offences,

are, strictly speaking, undistinguishable 60

Class 3. Self-regarding offences 61

Class 4. Public offences ib.

Class 5. Multiform offences, viz. 1. Offences byfalsehood. 2. Offences

against trust ib.

The imperfections of language an obstacle to arrangement ib.

Irregularity of this class 63

—which could not be avoided on any other plan ib.

§ 2. Divisions and siib-divisions.

Divisions of Class 1. 1. Offences against person. 2—Propei-ty.

3

—

Reputation. 4

—

Conditio!:. 3— Person and reputation. 6—Person

and property 63

In what manner pleasure and pain depend upon the relation

a man bears to exterior objects 64

Divisions of Class 2. 1 . Offences through calamity 68

Sub-dinsions of offences through calamity, dismissed 70

2. Offences of mere delinquency, how they correspond with the divi-

sions of private offence^ ib.

Divisions of Class 3. coincide with those of Class 1 71

Divisions of Class 4 72

Exhaustive method departed from ib.

Connexion of the 7iine first divisions one with another 73

Connexion of offences against religion with the foregoing ones .... 83

Connexion of offences against the national interest in general with the

rest , 85



VI CONTENTS.

Page

Sub'divisions of Class 5. enumerated 85

1. Divisions of offences by falsehood 8(>

Oflfences by falsehood, in what they agree with one another 87

—in what they differ ib.

Sub-dimsioHs oi offences by falsehood are determined by the divisions

of the preceding classes 88

Offences of this class, in some instances, change their names ; in

others, not 89

A trust, what 90

Power and right, why no complete definition is here given

of them ib.

Offences against trust, condition, and property, why ranked under
'

separate divisions 95

Offences against trust—their connexion with each other 100

Prodigality in trustees dismissed to Class 3 120

The sub-divisions of otYeiices against trust are also determined by

the divisions of the preceding classes 121

Connexion between offences by falsehood aud offences against trust ib.

Genera ofclass 1.

Analysis into genera pursued no further than Class 1 122

Offences against an individual may be simple in their effects or

complex ,. 123

Offences against person—their genera ib.

Offences against reputation 127

Offences against property 130

Payment, what 132

Offences against person and reputation 140

Offences against person and property 142

Offences against towrfj^iow.—Conditions domestic or civil 144

Domestic conditions grounded on natural relationships 145

Relations—two result from every two objects 146

Domestic relations which are purely of legal institution 149

Offences touching the condition of a master 154

Various modes of servitude 157

Offences touching the condition of a servafit 158

Guardianship, what—Necessity of the institution .

.

162

Duration to be given to it 1^6

Powers that may, and duties that ought to be, annexed to it .... 167

Offences touching the condition of a guardian 169

Offences touchiog the condition of a ward 172



CONTENTS. VU

Page

Offences touching the condition of a parent 175

Offences touching the filial condition 178

Condition of a husbajid.—Powers, duties, and rights, that may be an-

nexed to it 182

Offences touching the condition of a husband 184

Offences touching the condition of a wife 189

Civil conditions 195

§ 4. Advantages of the present method.

General idea of the method here pursued 212

Its advantages 216

—1. It is convenient for the apprehension and the memory ib.

—2. It gives room for general propositions 217

—3. It points out the reason of the law 219

—4. It is alike applicable to the laws of all nations 220

§ 5. Characters of the classes.

Characters of the classes, how dcducible from the above method .

.

221

Characters of class 1 ib.

Characters of class 2 224

Characters of class 3 226

Characters of class 4 228

Characters of class 5 230

CHAP. XVII.

Of the Limits of the penal f>ranch ofjurisprudence.

§ 1. Limits between private ethics and the art of legislation.

. Use of this chapter 232

Ethics in general, what 234

Private ethics ib.

The art of government ; that is, of legislation and administration ib.

Interests of the inferior animals improperly neglected in

legislation 235

.Art of education 236

Ethics exhibit the rules of, 1. Prudence. 2. Probity. 3. Beneficence 237

Probity and beneficence how they connect with prudence 233

Every act which is a proper object of ethics is not of legislation . . 239

The limits between the provinces of private ethics and legislation,

marked out by the cases unmeet for punishment 240



VIU CONTENTS.

Page

1. Neither ought to apply where puuishiueut is groundUss 241

2. How far private ethics can apply in the cases where punishment

would be inefficacious ib.

How far, where it would be unprofitable 243

Which it may be, 1. Although confined to the gmlty 244

2. By enveloping the innocent 247

Legislation how far necessary for the enforcement of the dictates

of prudence 24^

—.\pt to go too far in this respect 251

•—Particularly in matters of religion ib.

—How far necessary for the enforcement of the dictates of probity 253

—of the dictates of beneficence , 254

Difference between private ethics and the art of legislation re-

capiiulated 255

§ 2. Jurisprudence, its branches.

Jurisprudence, expository—censorial 256

Expository jurisprudence, authoritative—unauthoritative 257

Sources of the distinctions yet remaining ib.

Jurisprudence, local—tiniversal 258

—internal and internatioiml 260

Internal ']\xT\9,'pr\idevice, national ajxA provincial, local or particular .. 262

Jurisprudence, ancient—living 263

Jurisprudence, statutory—customary 265

Jurisprudence, civil—peruil—criminal ib.

Question, concerning the distinction between the civil branch and

the penal, stated ib.

I. Occasion and purpose of this concluding note 266

II. By a law here is not meant a statute 267

III. Every law is either a command, or a relocation of one .... ib.

IV. A declaratory law is not, properly speaking, a law ib.

V. Every coercive law creates an offence 268

VI. A law creating an offence, and one appointing punishment

are distinct laws ib.

VII. A discoercive law can have no punitory one appertaining to

it but through the intervention of a coercive one ib.

VI H. But a punitory law involves the simply imperative one it

belongs to 269

IX. The simply imperative one might therefore be spared,

but for its expository matter ib.

X. Nature of such expository matter ib.



CONTENTS. IX

Page

XI. The vaslness of its comparative bulk is not peculiar to

le^slative commamls 270

XII. The same mass of expository matter may serve in com-

mon for many laws ib.

XIIJ. The imperative character essential to law, is apt to be con-

cealed in and by expository matter 2/1

XIV. The concealment is favoured by the multitude of indireet

forms in which imperative matter is capable of being

couched : ib.

XV, Number and nature of the laws in a cvde, how determined . . 272

XVI. General idea of the limits between a civil and a penal code ib.

XVII. Contents of a civil code 27.3

XVIII. Contents of a penal code ib.

XIX. In the Code Frederic the imperative character is almost lost

in the expository matter ib.

XX. So in the Roman law 274

XXI. In the barbarian codes it stands conspicuous ib.

XXII. Constitutional code, its connexion with the two others .... ib.

XXIII. Thus the matter of one law may be divided among all

three codes 275

XXIV. Expository matter a great quantity of it exists everywhere,

in no other form than that ol common orjudiciary law .. ib.

XXV. Hence the deplorable state of the science of legislation,

considered in respect of its form 276

XXVI. Occasions affording an exemplification of the difficulty as

well as importance of this branch of science ;—attempts

to limit the powers of supreme representative legislatures . . ib.

XXVII. Example : Amencun declarations of rights. ....,,. 277





AN

INTRODUCTION
TO THE

PRINCIPLES OF MORALS AND LEGISLATION.

CHAP. XIIL

§ I. GENERAL VIEW OF CASES UNMEET FOR PUNISHMENT.

The g-eneral object which all laws have, or The end of
•^ ''

_
law is, to

ought to have, in common, is to augment the augment
happiness.

total happiness of the community ; and therefore,

in the first place, to exclude, as far as may be,

every thing that tends to subtract from that hap-

piness : in other words, to exclude mischief.

II.

But all punishment is mischief : all punishment Bat punish-

ment is an

in itself is evil. Upon the principle of utility, if evil.

it ought at all to be admitted, it ought only to

be admitted in as far as it promises to exclude

some greater evil *.

* What follows, relative to the subject of punishment What con-

ought regularly to be preceded by a distinct chapter on the '^^"'^
'H®

ends of punishment. But having little to say on that par- veral other

ticular branch of the subject, which has not been said before, jiyg to p^.

it seemed better, in a work, which will at any rate be but "'shment,

_

"" dismissed to

too voluminous, to omit this title, reserving it for another, anothey

hereafter to be published, intituled The Theory of Punish-
'^°^^'

VOL. II. B



f ASKS UNMEET FOR PUNISHMENT.

III.

T^i^i^XIT^ ^* ^'^ plain, therefore, that in the following

ZfLTted; ^^^^^ punishment ought not to be inflicted.

iiishment.

7nent *. To the same work I must refer the analysis of the

several possible modes of punishment, a particular and mi-

nute examination of the nature of each, and of its advantages

and disadvantages, and various other disquisitions, which

did not seem absolutely necessary to be inserted here. A
very few words, however, concerning the ends of punishment,

can scarcely be dispensed with.

Concise "pj^g immediate principal end of punishment is to controul
view of the r r r

ends of pn- action. This action is either that of the offender, or of

others : that of the offender it controuls by its influence,

either on his will, in which case it is said to operate in the

way of reformation; or on his physical power, in which case

it is said to operate by disablement .- that of others it can in-

fluence no otherwise than by its influence over their wills

;

in which case it is said to operate in the way of example. A
kind of collateral end, which it has a natural tendency to

answer, is that of affording a pleasure or satisfaction to the

party injured, where there is one, and, in general, to parties

whose ill-will, whether on a self-regarding account, or on the

account of sympathy or antipathy, has been excited by the

offence. This purpose, as far as it can be answered gratis,

is a beneficial one. But no punishment ought to be allotted

merely to this purpose, because (setting aside its effects in

the way of controul) no such pleasure is ever produced by

punishment as can be equivalent to the pain. The punish-

• This is tiie work which, from the Author's papers, has since been pub-

lished by Mr. Dumont in French, in company with The Theory of Reward

added to it, for the purpose of mutual illustration. It is in contemplation to

publish them both in English, from the Author's manuscripts, with the benefit

of any amendments that have been made by Mr. Dumont.



CASES UNMEET FOR PUNISHMENT.

1. Where it is groundless ; where there is no Cuap.

. .
XIII.

mischief for it to prevent ; the act not bein^ mis- ,"-->/—

'

* '-'
1. Where

chievdus upon the whole. groundless.

2. Where it must be inefficacious : where it 2. ineffica-

, . , . ^ cious.

cannot act so as to prevent the mischiei.

3. Where it is unprofitable, or too expensive ; s- Unpro-

• r»
• 11 T

fitable.

where the mischief it would produce would be

greater than what it prevented.

4. Where it is needless : where the mischief may 4. Or need-

be prevented, or cease of itself, without it : that

is, at a cheaper rate.

§. 2. Cases in which punishmetit is groundless.

These are,

IV.

1. Where there has never been any mischief: 1. where

where no mischief has been produced to any body
l^l^^j. been

by the act in question. Of this number are those 2/" as in

in which the act was such as might, on some ^^^^^^^^

°^

ment, however, which is allotted to the other purpose, ought,

as far as it can be done without expence, to be accommo-

dated to this. Satisfaction thus administered to a party in-

jured, in the shape of a dissocial pleasure *, may be stiled a

vindictive satisfaction or compensation : as a compensation,

administered in the shape of a self-regarding profit, or stock

of pleasure, may be stiled a lucrative one. See B. I. tit, vi.

[Compensation.] Example is the most important end of all,

in proportion as the number of the persons under temptation

to offend is to one.

* See ch. x. [Motives.]



4 CASES UNMEET FOR PUNISHMENT.

Chap, occasions, be mischievous or disao-reeable, but the
xiii. - . . .

'—V—
' person whose interest it concerns gave his consent

to the performance of it *. This consent, pro-

vided it be free, and fairly obtained *, is the best

proof that can be produced, that, to the person

who gives it, no mischief, at least no immediate

mischief, upon the whole, is done. For no man

can be so good a judge as the man himself, what

it is gives him pleasure or displeasure.

v.

t. Where 2. Where the mischief was outweighed : al-

was out- though a mischief was produced by that act, yet

S^^precau-^^ the samc act was necessary to the production of a

Samftyr* ^^1^^^^ which was of greater value f than the

exerdseof
^ischief. This may be the case with any thing

powers. ^^^ jg Jone in the way of precaution against

instant calamity, as also with any thing that is

done in the exercise of the several sorts of powers

necessary to be established in every community, to

wit, domestic, judicial, military, and supreme J.

VI.

3. —or will, 3. Where there is a certainty of an adequate

tainty be Compensation : and that in all cases where the

compeiiL offence can be committed. This supposes two

things : 1 . That the offence is such as admits

of an adequate compensation : 2. That such a

compensation is sure to be forthcoming. Of

* See B. I. tit. [Justifications.] f See supra, ch. iv. [Value.]

I See Book I. tit. [Justifications.]

tion.



CASES UNMEET FOR PUNISHMENT .
o

these suppositions, the latter will be found to be a ^hap.

merely ideal one : a supposition that cannot, in
"^

—

-^
—

'

the universality here given to it, be verified by

fact. It cannot, therefore, in practice, be num-

bered amongst the grounds of absolute impunity.

It may, however, be admitted as a ground for

an abatement of that punishment, which other

considerations, standing by themselves, would

seem to dictate*.

§ 3. Cases in which punishment must be inefficacious.

These are,

VII.

1 . Where the penal provision is not established i. where

until after the act is done. Such are the cases, provision

1 . Of an ex-pQst-facto law ; where the legislator late : as in,

himself appoints not a punishment till after the post-jacto

act is done. 2. Of a sentence beyond the law ; dukiegai

°

where the judge, of his own authority, appoints a
*^"'^'°'^^-

* This, for example, seems to have been one ground, at Hence the

least, of the favour shewn by perhaps all systems of laws, to '^™"''

such offenders as stand upon a footing of responsibility: the offences

shewn, not directly indeed to the persons themselves ; but to
bie'^offend-"

such offences as none but responsible persons are likely to ^.'^ • s"ch as

. „ ... • 1 1 •
simple luer-

have the opportunity of engaging in. In particular, this cantile

seems to be the reason why embezzlement, in certain cases,
"'^^^^'

has not commonly been punished upon the footing of theft

:

nor mercantile frauds upon that of common sharping f.

t Sec tit. [Simple mere. Defraud mcnt.]



CASES UNMEET FOR PUNISHMENT.

Chap, puiiisliment which the legislator had not ap-
'—V—

' pointed.

VIII.

2. Or is 2. Where the penal provision, thousrh esta-
not made

. . .

known
:
as blishcd, is Tiot convevcd to the notice of the person

in a law not . .

sufficiently on whom it secms intended that it should operate.

gated. Such is the case where the law has omitted to

employ any of the expedients which are necessary,

to make sure that every person whatsoever, who
is within the reach of the law, be apprized of all

the cases whatsoever, in which (being in the

station of life he is in) he can be subjected to the

penalties of the law *.

IX.

3. wiiere J. Where the penal provision, thouoli it were
the Mill can-

. ^
not be de- couvcycd to a mail's notice, could produce no ef-
terred from

. . . .

any act : as fcct ou him. With rcspect to the preventing him

from engaging in any act of the sort in ques-

[n] Infancy, tion. Such is the case, 1. In extreme infancy;

where a man has not yet attained that state or

disposition of mind in w^hich the prospect of evils

so distant as those which are held forth by the

[b] Insanity, law, lias tlic cfFcct of influencing his conduct. 2.

In insanity ; w^here the person, if he has attained

to that disposition, has since been deprived of it

through the influence of some permanent though

[cjiutoxi unseen cause. 3. In intoiication ; where he has

been deprived of it by the transient influence of a

* See B. IT. Appendix, tit. iii. [Promulgation.]
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nr nniiim
XIII.

visible cause : such as the use of wine, or opium, ^J\y'

or other drugs, that act in this manner on the ner-
*—v—

'

vous system : which condition is indeed neither

more nor less than a temporary insanity produced

by an assignable cause*.

X.

4. Where the penal provision (although, being 4 omot... from the in-

conveyed to the party's notice, it might very well dividual act

, . . . o 1 • '" qi"^stiun,

prevent his engaging m acts oi the sort m ques- as in.

* Notwithstanding what is here said, the cases of infancy In infancy

and intoxication (as we shall see hereafter) cannot be looked cation the

upon in practice as affording sufficient grounds for absolute ^'"^^^ '^^'^

impunity. But this exception in point of practice is no ob- proved to

jection to the propriety of the rule in point of theory. The
^'J^rulT''^'

ground of the exception is neither more nor less than the

difficulty there is of ascertaining the matter of fact : viz.

whether at the requisite point of time the party was actually

in the state in question ; that is, whether a given case comes

really under the rule. Suppose the matter of fact capable of

being perfectly ascertained, without danger or mistake, the

impropriety of punishment would be as indubitable in these

cases as in any other f.

The reason that is commonly assigned for the establishing The reason

an exemption from punishment in favour of infants, insane
,|is|""*

^""

persons, and persons under intoxication, is either false in these three

fact, or confusedly expressed. The phrase is, that the will monly put

of these persons concurs not with the act; that they have "l^"" %' •' wrong foot-

no vicious will ; or, that they have not the free use of their ing.

will. But suppose all this to be true? What is it to the

purpose ? Nothing : except in as far as it implies the reason

given in the text.

t See B I. lit. iv. [Exemptions] and tit. vii. [Extenuations.]
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tion, provided lie knew that it related to those

acts) could not have this effect, with regard to the

individual act he is about to engage in : to wit,

because he knows not that it is of the number of

those to which the penal provision relates. This

[a] Uninten- jYiay happen, 1. In the case of unintentionality

;

where he intends not to engage, and thereby

knows not that he is about to engage, in the act

in which eventually 'he is about to engage*.

[b] Uncon- o. In the case of unconsciousness ; where, although
sciousness.

i i • i
• i

he may know that he is about to engage m the act

itself, yet, from not knowing all the material cir-

cumstances attending it, he knows not of the

tendency it has to produce that mischief, in con-

templation of which it has been made penal in

[c]Wis- most instances. 3. In the case oi 7Jiis-supposaI ;
supposa

. ^.|^gj.g^ although he may know of the tendency the

act has to produce that degree of mischief, he

supposes it, though mistakenly, to be attended

with some circumstance, or set of circumstances,

which, if it had been attended with, it would

either not have been productive of that mischief,

or have been productive of such a greater degree

of good, as has determined the legislator in such

a case not to make it penal f.

XI.

5. Or is act- 5. Where, though the penal clause might ex-
ed on by an .,. . ^
opposite su- ercise a full and prevailing miiuence, were it to
perior force-

as by,

* See ch. viii. [Intentionality.] t See ch. ix. [Consciousness.]
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act alone, yet by the predominant influence of some Ch
j^^*

opposite cause upon the will, it must necessarily ' v '

be ineffectual; because the evil which he sets

himself about to undergo, in the case of his not

engaging in the act, is so great, that the evil

denounced by the penal clause, in case of his

engaging in it, cannot appear greater. This may

happen, 1 . In the case of physical danger ; where [a] Physical

the evil is such as appears likely to be brought

about by the unassisted powers of nature. 2. In [b] Threat.

the case of a threatened mischief ; where it is such chief,

as appears likely to be brought about through the

intentional and conscious agency oiman^.

XII.

6. Where (though the penal clause may exert a 6- —or the

full and prevailing influence over the will of the gans cannot

^ ' 1 • I r 1 • / • ^
follow its de-

party) yet his physicaljacuities (owmg to the pre- termination:

as under

* The influences of the moral and religious sanctions, or, in Why the

other words, of the motives of love of reputation and religion,
t"ie"moral°

are other causes, the force of which may, upon particular oc- a"«^ religi-

1 1 1 /• 1 °^^ sanc-
casions, come to be greater than that oi any punishment tions is not

which the legislator is able, or at least which he will think
™<^^^*<^"^'l

° in the same
proper, to apply. These, therefore, it will be proper for him view,

to have his eye upon. But the force of these influences is

variable and different in different times and places : the force

of the foregoing influences is constant and the same, at all

times and every where. These, therefore, it can never be

proper to look upon as safe grounds for establishing absolute

impunity : owing (as in the above-mentioned cases of infancy

and intoxication) to the impracticability of ascertaining the

matter of fact.
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CwAP. dominant influence of some physical cause) are not
'—V—

' in a condition to follow the determination of the

will : insomuch that the act is absolutely irwolun-

Physicai tavy. Such is the case of physical compulsioti or
compulsion •

-i i

or restraint, restraint, by whatever means brought about

;

where the man's hand, for instance, is pushed

against some object which his will disposes him

not to touch ; or tied down from touching some

object which his will disposes him to touch.

§ 4. Cases where punishment is unprofitable.

These are,

XIII.

1. Where, 1 . Whcrc, ou the one hand, the nature of the

of case in ofFcnce, on the other hand, that of the punishment,

the^pini.'h- are, in the ordinary state of things, such, that when

producT"''^ compared together, the evil of the latter will turn

S^^the'' °^^ ^^ ^^ greater than that of the former.

offence ytv
would.

Eviiprodu- Now the evil of the punishment divides itself

punibhnic^nt iuto four brauchcs, by which so many different

branch""— scts of pcrsous are affected. 1 . The e\dl of coer-

ItraiS
^'

cion or restraint : or the pain which it gives a man

not to be able to do the act, whatever it be, which

by the apprehension of the punishment he is

deterred from doing. This is felt by those by

[b] Appre- whom the law^ is obsei^ed. 2. The evil of appre-

hension : or the pain which a man, who has exposed

himself to punishment, feels at the thoughts of

undergoing it. This is felt by those by whom

hen^ion.
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the law has been broken, and who feel themselves Chap.

in danger of its being executed upon them. 3. The r'TT^ff"^

evil oi sufferance'^ : or the pain which a man feels, a°ce.

in virtue of the punishment itself, from the time

when he begins to undergo it. This is felt by

those by whom the law is broken, and upon whom
it comes actually to be executed. 4. The pain of [d] Dema-

live evils.

sympathy, and the other derivative evils resulting

to the persons who are in connection with the

several classes of original sufferers just men-

tioned f. Now of these four lots of evil, the first

will be greater or less, according to the nature

of the act from which the party is restrained : the

second and third according to the nature of the

punishment which stands annexed to that offence.

XV.

On the other hand, as to the evil of the offence, (The evii ot

this will also, of course, be greater or less, accord- being dif-

ing to the nature of each offence. The proportion cordin'gTo

between the one evil and the other will therefore oni"e^o"-*^

be different in the case of each particular offence.
no"'^beTe-

The cases, therefore, where punishment is unpro- F^'S'^^'^d

fitable on this ground, can by no other means be

discovered, than by an examination of each parti-

cular offence ; which is what will be the business

of the body of the work.

* See ch. v. [Pleasures and Pains.]

t See ch. xii. [Consequences] iv.
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XIII.
'^^*-

i^^v^ 2. Where, although in tlie ordinary state of

!llLi''cl2'in
*^^"§^> *^^ ^vil resulting from the punishment is

question: by not greater than the benefit which is likely to
reason ot

^ •'

result from the force with which it operates,

during the same space of time, towards the ex-

cluding the evil of the offence, yet it may have

been rendered so by the influence of aome^ occa-

sional circumstances. In the number of these

[a] The circumstances may be, 1 . The multitude of delin-
multitude of . .

i
• i •

, ^ • i

delinquents, qucuts at a particular juncture ; bemg such as

would increase, beyond the ordinary measure, the

quantum of the second and third lots, and thereby

also of a part of the fourth lot, in the evil of the

[b] The punishment. 2. The extraordinary value of the
value of a . „ , ,. . , ,

delinquent's scrviccs 01 somc one delmqueut ; m the case where
Service

the effect of the punishment A^ould be to deprive

the community of the benefit of those services.

[c] The dis- 3. The displeasure of the people ; that is, of an
pleasure of

_

^
• ^

the people, indefinite number of the members of the same

community, in cases where (owing to the influence

of some occasional incident) they happen to con-

ceive, that the offence or the offender ought not

to be punished at all, or at least ought not to be

[d] The dis- punished in the way in question. 4. The dis-

foreign plcasurc of foreign powers ; that is, of the govern-
P""^". .^^ body, or a considerable number of the members

' of some foreign community or communities, with

which the community in question, is connected.
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§ 5. Cases xvhere punisJtment is needless.

These are,

XVII.

1 . Where the purpose of putting an end to the i. where

practice may be attained as effectually at a
jg toTrpre-

cheaper rate : by instruction, for instance, as well l^^^^^f
*

as by terror : by informing the understanding, ""^^^
=

^'*'

as well as by exercising an immediate influence

on the will. This seems vO be the case with By instruc-

respect to all those offences which consist in the

disseminating pernicious principles in matters of

duti/; of whatever kind the duty be ; whether

political, or moral, or religious. And this, whether

such principles be disseminated under, or even

without, a sincere persuasion of their being bene-

ficial. I say, even without : for though in such a

case it is not instruction that can prevent the

writer from endeavouring to inculcate his prin-

ciples, yet it may the readers from adopting

them : w ithout which, his endeavouring to incul-

cate them will do no harm. In such a case, the

sovereign will commonly have little need to take

an active part : if it be the interest of one indivi-

dual to inculcate principles that are pernicious, it

will as surely be the interest of othe?^ individuals

to expose them. But if the sovereign must needs

take a part in the controversy, the pen is the pro.

per weapon to combat error with, not the sword.
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CHAP. XIV.

OF THE PROPORTION BETWEEN PUNISHMENTS AND OFFENCES.

I.

Recapituia- We have seeii that the general object of all laws

IS to prevent mischief ; that is to say, when it is

worth while ; but that, where there are no other

means of doing this than punishment, there are

four cases in which it is not worth while.

II.

Four objects When it is worth while, there are four subor-
of punish-

. T • 1 • 1

nient. dinatc designs or objects, which, m the course of

his endeavours to compass, as far as may be, that

one general object, a legislator, whose views are

governed by the principle of utility, comes natu-

rally to propose to himself.

III.

1st Object 1. His first, most extensive, and most eligible
—to prevent . . . „ . . ., ,

all otiences. objcct, IS to prcvcut, m as tar as it is possible,

and worth while, all sorts of offences whatsoever*

:

in other words, so to manage, that no offence

whatsoever may be committed.

IV.

2d Object— 2. But if a man must needs commit an offence
to prevent „ i • i ^ i i • • • j
the worst. 01 somc Kind or other, the next object is to induce

* By offences I mean, at present, acts which appear to him

to have a tendency to produce mischief.
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him to commit an offence less mischievous, rather

than one more mischievous : in other words, to

choose always the least mischievous, of two of-

fences that will either of them suit his purpose.

V.

3. When a man has resolved upon a particular 3d object

offence, the next object is to dispose him to do 720 down the

. 1 . /. ,1 •
, 1 • • mischief.

more mischiei than is necessary to his purpose : m
other words, to do as little mischief as is con-

sistent with the benefit he has in view.

VI.

4. The last obiect is, whatever the mischief be, ^th Object
J

^
—to act at

which it is proposed to prevent, to prevent it at the least

*- ^ * •^ expence.

as cheap a rate as possible.

VII.

Subservient to these four objects, or purposes. Rules of

must be the rules or canons by which the pro- Keen^pu-
.• o • 1 -!fej./v» •

i. \. nisliments
portion 01 punishments* to onences is to be and offences.

governed.

VIII.

Rule 1. _
, ^Kule 1.

1. The first obiect, it has been seen, is to pre- O"^*^"^*'
''

"^ ^ the profit ot

the offence.

* [Punishments.] The same rules (it is to be observed) The same

may be applied, with little variation, to rewards as well as ^^^, ^PP''"
"^ rr '

» cable to mo-
punishment: in short, to motives in general, which, accord- tives in

ing as they are of the pleasurable or painful kind, are of

the nature of reward or punishment : and, according as the

act they are applied to produce is of the positive or nega-

tive kind, are stiled impelling or restraining. See ch. x.

[Motives] xliii.
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vent, in as far as it is worth while, all sorts of

offences ; therefore.

The value of the punishment must not be less in

any case than what is sufficient to outweigh that of

the profit* of the offence^.

If it be, the offence (unless some other consi-

derations, independent of the punishment, should

intervene and operate efficaciously in the cha-

Profit may * [Profit.] By the profit of an offence, is to be understood,

other kind, i^ot merely the pecuniary profit, but the pleasute or advan-
as well as

taffe, of whatever kind it be, which a man reaps, or expects
pecuniary. ° r ' r

to reap, from the gratification of the desire which prompted

him to engage in the offence %.

Impropriety It is the profit (that is, the expectation of the profit) of the
of the notion /r i •

i >,•

that the pu- oiience that constitutes the impelling motive, or, where there

nishnient ^^^ several, the sum of the impelling motives, by which a
ought not to

_

'

. .

increase man is promted to engage in the offence. It is the punish-

temptation. ^^^t, that is, the expectation of the punishment, that consti-

tutes the restraining motive, which, either by itself, or in

conjunction with others, is to act upon him in a contrary

direction, so as to induce him to abstain from engaging in

the offence. Accidental circumstances apart, the strength

of the temptation is as the force of the seducing, that is, of

the impelling motive or motives. To say then, as authors

of great merit and great name have said that the punishment

ought not to increase with the strength of the temptation, is

as much as to say in mechanics, that the moving force or

momentum of the poicer need not increase in proportion to

the momentum of the burthen.

t Beccaria, dei diletti, § 6. id. trad. par. Morellet, § 23.

i See ch. x. [Motives] § 1.
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racter of tutelary motives*) will be sure to be

committed notwithstanding f: the whole lot of

* See ch. xi. [Dispositions] xxix.

t It is a well-known adage, though it is to be hoped not a

true one, that every man has his price. It is commonly

meant of a man's virtue. This saying, though in a very

different sense, was strictly verified by some of the Anglo-

saxon laws : by which a fixed price was set, not upon a man's

virtue indeed, but upon his life : that of the sovereign him-

self among the rest. For 200 shillings you might have killed

a peasant : for six times as much, a nobleman : for six-and-

thirty times as much you might have killed the king ]:. A
king in those days was worth exactly 7)200 shillings. If

then the heir to the throne, for example, grew weary of

waiting for it, he had a secure and legal way of gratifying

his impatience : he had but to kill the king with one hand,

and pay himself with the other, and all was right. An earl

Godwin, or a duke Streon, could have bought the lives of a

whole dynasty. It is plain, that if ever a king in those days

died in his bed, he must have had something else, besides

this law, to thank for it. This being the production of a

remote and barbarous age, the absurdity of it is presently

recognized : but, upon examination, it would be found, that

the freshest laws of the most civilized nations are continally

falling into the same error §. This, in short, is the case

wheresoever the punishment is fixed while the profit of de-

linquency is indefinite : or, to speak more precisely, where

the punishment is limited to such a mark, that the profit of

delinquency may reach beyond it.

t Wilkin's Leg. Anglo-sax. p. 71, 72, See Hume, Vol. I. App. I. p. 219.

$ See in particular the English Statute laws throughout, Bonaparte's Penal

Code, and the recently enacted or not enacted Spanhh Penal Code.

Note by the Author, July, 1822.

VOL. IL C
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punishment will be thrown away : it will be

altogether inefficacious *.

IX.

The pro- The above rule has been often objected to, on
priety of

_ ^

"
^

taking the account of its seeuiiug harshness : but this can
strength of „.,.
the tempta- ouly havc happened for want of its being properly

ground of uudcrstood. The strength of the temptation,

no objection ccEtcvis pttribus, IS as the profit of the offence : the
lis in e.

q^jjj^^yjjj Qf ^\^Q punishment must rise with the

profit of the offence : cceteris pa?ibus, it must

therefore rise with the strength of the temptation.

This there is no disputing. True it is, that the

stronger the temptation, the less conclusive is the

indication w^hich the act of delinquency affords of

the depravity of the offender's disposition f. So

far then as the absence of any aggravation, arising

from extraordinary depravity of disposition, may

operate, or at the utmost, so far as the presence

of a ground of extenuation, resulting from the

innocence or beneficence of the offender's disposi-

tion, can operate, the strength of the temptation

may operate in abatement of the demand for

punishment. But it can never operate so far as

to indicate the propriety of making the punish-

ment ineffectual, which it is sure to be when

brought below the level of the apparent profit of

the offence.

* See ch. xiii. [Cases unmeet] § 1.

t See cli. xi. [Dispositions] xlii.
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The partial benevolence which should prevail Chap.

for the reduction of it below this level, would ^—v—

'

counteract as well those purposes which such a

motive would actually have in view, as those more

extensive purposes which benevolence ought to

have in view : it would be cruelty not only to the

public, but to the very persons in whose behalf

it pleads : in its effects, I mean, however opposite

in its intention. Cruelty to the public, that is

cruelty to the innocent, by suffering them, for

want of an adequate protection, to lie exposed to

the mischief of the offence : cruelty even to the

offender himself, by punishing him to no purpose,

and without the chance of compassing that bene-

ficial end, by which alone the introduction of the

evil of punishment is to be justified.

X.

Rule 2.

But whether a given offence shall be prevented Rule 2.

in a given degree by a given quantity of punish- more against

ment, is never any thing better than a chance ; offe'nce than

for the purchasing of which, whatever punishment

is employed, is so much expended in advance.

However, for the sake of giving it the better

chance of outweighing the profit of the offence.

The greater the mischief of the offence, the greater

is the e.vpence, which it may be worth while to be at,

in the way of punishment*.

* For example, if it can ever be worth while to be at the ince^dU

expence of so horrible a punishment as that of burning alive, ^''*™ ^"^
coining.
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XI.

Rule 3.

Rule 5. The next object is, to induce a man to choose
Cause the • i • n r<o
least of t\vo always the least mischievous of two oitences ;

offences t;j „
be pre- therefore

JVhere two offences come in competition, the punish-

ment for the greater offence must be sufficient to

induce a man to prefer the less*.

XII.

Rule 4.

Rule 4. When a man has resolved upon a particular
Punish for ...,,.,
each particle offcncc, the ucxt objcct IS, to iiiducc him to do no
of the mis- . , . „ , , . p 1 •

chief. more mischief than what is necessary tor his pur-

pose : therefore

The punishment should be adjusted in such manner

to each particular offence, that for everi/ part of the

7?iischief there may be a motive to restrain the of-

fenderfrom giving birth to it\.

it will be more so in the view of preventing such a crime as

that of murder or incendiarism, than in the view of prevent-

ing the uttering of a piece of bad money. See B. I. tit.

[Defraudment touching the Coin] and [Incendiarism.]

* Espr. des Loix, L. vi. c. 16.

Example.— f If ^ny one have any doubt of this, let him conceive the

'"v^'"'and
offence to be divided into as many separate offences as there

monej are distinguishuble parcels of mischief that result from it.

Let it consist, for example, in a man's giving you ten blows,

or stealing from you ten shillings. If then, for giving you

ten blows, he is punished no more than for giving you five,

the giving you five of these ten blows is an offence for which
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XIII. <"HAr.

XIV.
Rule 5. ' V

'

The last object is, whatever mischief is s^uarded ^'"'« 5.
"^

, ,

O Punish in

against, to guard against it at as cheap a rate as "» degree

possible : therefore ciai reas,on.

The punishment ought in no case to be more than

what is necessary to bring it into conformity with the

rules here given.

XIV.

Rule 6.

It is further to be observed, that owing to the Rule 6.

different manners and degrees in which persons circum-

under different circumstances are affected by the Auendng'

same exciting cause, a punishment which is the
*^"^'

'
'*^*

same in name will not always either really pro-

duce, or even so much as appear to others to

there is no punishment at all : which being understood, as

often as a man gives you five blows, he will be sure to give

you five more, since he may have the pleasure of giving you

these five for nothing. In like manner, if for stealing from

you ten shillings, he is punished no more than for stealing

five, the stealing of the remaining five of those ten shillings

is an offence for which there is no punishment at all. This

rule is violated in almost every page of every body of laws I

have ever seen.

The profit, it is to be observed, though frequently, is not

constantly, proportioned to the mischief: for example, where

a thief, along with the things he covets, steals others which

are of no use to him. This may happen through wantonness,

indolence, precipitation, &c. &o.
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XIV- produce, in two different persons the same degree
Chap. •'

'—V—
' of pain : therefore.

That the quantity actually inflicted on each indi-

vidual offender may correspond to the quantity intended

for similar offenders in general, the several circum-

stances influencing seiisibility ought always to be taken

into account*.

XV.

Commpara- Of the above rules of proportion, the four first,

the above WO may perceivc, serve to mark out the limits on

the side of diminution ; the limits belcfw which a

punishment ought not to be diminished : the fifth,

the limits on the side of increase ; the limits above

which it ought not to be increased. The five first

are calculated to serve as guides to the legislator

:

the sixth is calculated, in some measure, indeed,

for the same purpose ; but principally for guiding

the judge in his endeavours to conform, on both

sides, to the intentions of the legislator.

XVI.

Into the ac- Let US look back a little. The first rule, in
count of the

value of a oi'deY to rcudcr it more conveniently applicable
punishment, . .

must be to practicc, may need perhaps to be a little more

deficiency particularly unfolded. It is to be observed, then,
in point of , „ , , p
certainty that lor the sakc 01 accuracy, it was necessary,

i'mity.'^"" instead of the word quantity to make use of the

less perspicuous term value. For the word quan-

tity will not properly include the circumstances

* See ch. vi. [Sensibility.]
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either of certainty or proximity : circumstances Chap.

.
XIV.

which, in estimating the value of a lot of pain or
''—v—

'

pleasure, must always be taken into the account*.

Now, on the one hand, a lot of punishment is a

lot of pain ; on the other hand, the profit of an

offence is a lot of pleasure, or what is equivalent

to it. But the profit of the offence is commonly

more certain than the punishment, or, what comes

to the same thing, appears so at least to the of-

fender. It is at any rate commonly more imme-

diate. It follows, therefore, that, in order to

maintain its superiority over the profit of the

offence, the punishment must have its value made

up in some other way, in proportion to that

whereby it falls short in the two points of certainty

and proximity. Now there is no other way in

which it can receive any addition to its 'value, but

by receiving an addition in point of magnitude.

Wherever then the value of the punishment falls

short, either in point of certainty, or of proximity,

of that of the profit of the offence, it must receive

a proportionable addition in point of magnitude f

.

XVII.

Yet farther. To make sure of giving the value Also, into

. . ^ p ^ ^^^ account

of the punishment the superiority over that or the of the mis-

* See ch. iv, [Value.]

fit is for this reason, for example, that simple compensa-

tion is never looked upon as sufficient punishment for theft

or robbery.
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Cha p. offence, it may be necessary, in some cases, to take

^rTv---' into the account the profit not only of the indivi-
cnief, and -"^ •'

profit of the ^^^^/ offence to which the punishment is to be
oite.ice, the ^

mischief anncxcd, but also of such other offences of the
and profit of

other of- same sort as the offender is hkely to have already
fences of • i • i i • rrri •

the same committed without detection. This random mode

of calculation, severe as it is, it will be impossible

to avoid having recourse to, in certain cases : in

such, to wit, in which the profit is pecuniary, the

chance of detection very small, and the obnoxious

act of such , a nature as indicates a habit : for

example, in the case of frauds against the coin. If

it be 7iot recurred to, the practice of committing

the offence will be sure to be, upon the balance

of the account, a gainful practice. That being

the case, the legislator will be absolutely sure of

not being able to suppress it, and the whole

punishment that is bestowed upon it will be

thrown away. In a word (to keep to the same

expressions we set out with) that whole quantity

of punishment will be inefficacious.

XVIII.

Rule 7.

Rule 7. These things beinff considered, the three fol-
Want of

^ .

certainty lowiug rulcs may be laid down by way of supple-

made up b ment and explanation to Rule 1.
magnitude.

To enable the value of the punishmeiit to outweigh

that oj the profit of the offence, it must be encreased,

in point of magnitude^ in proportion as it falls short

in point of cei^tainty.
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XIX.

Rule 8.

Punishment must be further encreased in point of Rule 8.

, . . • /• 11 7 • • ^So also want

magnitude^ in proportion as it jails snort in point of of prox-

imity.

proj:imiti/.

XX.

Rule 9-

Where the act is conclusively indicative of a habit, ^^^^^^Xv

such an encrease must be given to the punishment ^-^
J|lS?'^u°^*

may enable it to outweigh the profit not only of the "'sh ^ for

individual offetice, but of such other like offences as

are likely to have been committed with impunity by

the same offender.

XXI.

There may be a few other circumstances or 7^^ '^™^'"*
•" ing rules are

considerations which may influence, in some small "f 'es* ""-
''

^
portauce.

degree, the demand for punishment : but as the

propriety of these is either not so demonstrable,

or not so constant, or the appUcation of them not

so determinate, as that of the foregoing, it may
be doubted whether they be worth putting on a

level with the others.

XXII.

Rule 10.

When a punishment, which in point of quality is ^"le lo.

particularly well calculated to answer its intention, of quality,

increase in

cannot exist m less than a certain quantity, it may quantity.

sometimes be of use, for the sake of employing it, to

stretch a little beyond that quantity which, on other

accounts, would be strictly necessary.
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XXIII.

Rule 11.

Rule 11. In particular^ this may sometimes be the case.
Particularly

.

for a moral whcrx the pumshmoit proposed is of such a nature

as to be particularly well calculated to answer the

purpose of a moral lesson*.

XXIV.

Rule 12.

Rule 12. The tendency of the above considerations is to
Attend to

,

circumstan- dictatc au augmentation in the punishment : the

may render followiiig Tule opcratcs in the Way of diminution.

unprofitable. Thcrc Eic cei'taiu cases (it has been seenf) in

which, by the influence of accidental circum-

stances, punishment may be rendered unprofit-

A punish- * A punishment may be said to be calculated to answer
ment ap

plied by the purpose of a moral lesson, when, by reason of the ig-

"'^^ ?f nomy it stamps upon the offence, it is calculated to inspire

what. the public with sentiments of aversion towards those per-

nicious habits and dispositions with which the offence

appears to be connected ; and thereby to inculcate the

opposite beneficial habits and dispositions.

Example.— It is this, for example, if any thing, that must justify the

corponil application of so severe a punishment as the infamy of a

injuries. public exhibition, hereinafter proposed, for him who lifts up

his hand against a woman, or against his father. See B. I,

tit. [Simp, corporal injuries.]

Example— It is partly on this principle, I suppose, that mihtary

iTw?'
'^"'^^

legislators have justified to themselves the inflicting death

on the soldier who lifts up his hand against his superior

officer.

t See ch. xiii. [Cases unmeet.] ^ 4.
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able in the whole : in the same cases it may chance

to be rendered unprofitable as to a part only.

Accordingly,

In adjusting the quantum of punishment, the cir-

cumstances, by which all punishment may be rendered

unprofitable, ought to be attended to.

XXV.

Rule 13.

It is to be observed, that the more various and R"ie i3.

mmute any set of pro^^slons are, the greater the city's sake,

chance is that any given article in them will not proportions

be borne in mind : without which, no benefit can Hegkcted.

ensue from it. Distinctions, which are more com-

plex than what the conceptions of those whose

conduct it is designed to influence can take in,

will even be worse than useless. The whole

system will present a confused appearance : and

thus the effect, not only of the proportions estab-

lished by the articles in question, but of whatever

is connected with them, will be destroyed*. To
draw a precise line of direction in such case seems

impossible. However, by way of memento, it

may be of some use to subjoin the following

rule.

Among prwisions designed to perfect the propor-

tion between punishments and offences, if any occur,

which, by their own particular good effects, would

See B. II. tit. [Purposes.] Append, tit. [Composition.]



28 OF THE PROPORTION BETWEEN

not make upfor the harm they would do by adding to

the intricacy of the Code, they should be omitted*.

XXVI.

Auxiliary It mav be remembered, that the political sane-
force of the .

, _ ,

physical, tion, being that to which the sort of punishment
moral, and
religious bclongs, which in this chapter is all along in view,

here allowed is but onc of four sanctions, which may all of them
^' contribute their share towards producing the

same effects. It may be expected, therefore, that

in adjusting the quantity of political punishment,

allowance should be made for the assistance it may
meet with from those other controuling powers.

True it is, that from each of these several sources

a very powerful assistance may sometimes be

derived. But the case is, that (setting aside the

moral sanction, in the case where the force of it is

expressly adopted into and modified by the poli-

ticalf) the force of those other powers is never

determinate enough to be depended upon. It can

never be reduced, like political punishment, into

exact lots, nor meted out in number, quantity.

Proportion- * Notwithstanding this rule, my fear is, that in the

very far'in
^^^uing model, I may be thought to have carried my en-

the presint deavours at proportionality too far. Hitherto scarce any
work—»h\'. -11 •!•«» • 1

attention has been paid to it. Montesquieu seems to have

been almost the first who has had the least idea of any such

thing. In such a matter, therefore, excess seemed more

eligible than defect. The difficulty is to invent : that done,

if any thing seems superfluous, it is easy to retrench.

t See B. I. tit. [Punishments.]
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and value. The legislator is therefore obliged to

provide the full complement of punishment, as if

he were sure of not receiving any assistance w^hat-

ever from any of those quarters. If he does, so

much the better : but least he should not, it is

necessary he should, at all events, make that pro-

vision which depends upon himself,

xxvii.

It may be of use, in this place, to recapitulate Becapituia-

the several circumstances, which, in establishing

the proportion betwixt punishments and offences,

are to be attended to. These seem to be as

follows

:

I. On the part of the offence

:

1. The profit of the offence ;

2. The mischief of the offence ;

3. The profit and mischief of other greater

or lesser offences, of different sorts, which

the offender may have to choose out of;

4. The profit and mischief of other offences,

of the same sort, which the same of-

fender may probably have been guilty

of already.

II. On the part of the punishment

:

5. The magnitude of the punishment : com-

posed of its intensity and duration

;

6. The deficiency of the punishment in point

of certainty ;

7. The deficiency of the punishment in point

of proximity
;
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8. The quality of the punishment

;

9. The accidental advantage in point of qua-

lity of a punishment, not strictly needed

in point of quantity

;

10. The use of a punishment of a particular

quality, in the character of a moral

lesson.

III. On the part of the offender

:

1 1

.

The responsibility of the class of persons

in a way to offend

;

1 2. The sensibility of each particular offender \

13. The particular merits or useful quahties

of any particular offender, in case of a

punishment which might deprive the

community of the benefit of them ;

14. The multitude of offenders on any parti-

cular occasion.

IV. On the part of the public^ at any particular

conjuncture

;

15. The inclinations of the people, for or

against any quantity or mode of punish-

ment ;

16. The inchnations of foreign powers.

V. On the part of the law : that is, of the pubUc

for a continuance

:

1 7. The necessity of making small sacrifices,

in point of proportionahty, for the sake

of simplicity.

XXVIII.

The nicety Thcrc are some, perhaps, who, at first sight,
here ob- ^ ^
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may look upon the nicety employed in the adjust- Chap.

ment of such rules, as so much labour lost : for
'

—

sr-^^,
served vin-

gross ignorance, they will say, never troubles djcatedfrom

itself about laws, and passion does not calculate, ot inutility.

But the evil of ignorance admits of cure * : and as

to the proposition that passion does not calculate,

this like most of these very general and oracular

propositions, is not true. When matters of such

importance as pain and pleasure are at stake, and

these in the highest degree (the only matters, in

short, that can be of importance) who is there

that does not calculate ? Men calculate, some

with less exactness, indeed, some with more : but

all men calculate. I would not say, that even a

madman does not calculate f. Passion calculates,

more or less, in every man ; in different men,

according to the warmth or coolness of their dis-

positions : according to the firmness or irritability

of their minds : according to the nature of the

motives by which they are acted upon. Happily,

of all passions, that is the most given to calcula-

tion, from the excesses of which, by reason of its

strength, constancy, and universality, society has

most to apprehend I : I mean that which corres-

* See Append, tit. [Promulgation.]

t There are few madmen but what are observed to be

afraid of the strait waistcoat.

X See ch. xii. [Consequences.] xxxiii.
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ponds to the motive of pecuniary interest : so that

these niceties, if such they are to be called, have

the best chance of being efficacious, where efficacy

is of the most importance.
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CHAP. XV.

OF THE PROPERTIES TO BE GIVEN TO A LOT OF PUNISHMENT.

I.

It has been shewn what the rules are, which properties

ought to be observed in adjusting the proportion ^g^nej b^"*

between the punishment and the offence. The p™?"'^*'""*

properties to be given to a lot of punishment, in

every instance, will of course be such as it stands

in need of, in order to be capable of being ap-

plied, in conformity to those rules : the quality

will be regulated by the quantity.

II.

The first of those rules, we may remember, p,operty i.

was, that the quantity of punishment must not be
^'^''"^^^">'-

less, in any case, than what is sufficient to out-

weigh the profit of the offence : since, as often as

it is less, the whole lot (unless by accident the

deficiency should be supplied from some of the

other sanctions) is thrown away : it is ineffica-

cious. The fifth was, that the punishment ought

in no case to be more than what is required by

the several other rules : since, if it be, all that is

above that quantity is needless. The fourth was,

that the punishment should be adjusted in such

manner to each individvial offence, that every part

of the mischief of that offence may have a penalty

(that is, a tutelary motive) to encounter it : other-

VOL. II. D
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wise, with respect to so much of the offence as

has not a penalty to correspond to it, it is as if

there were no punishment in the case. Now to

none of those rules can a lot of punishment be

conformable, unless, for every variation in point

of quantity, in the mischief of the species of

offence to which it is annexed, such lot of punish-

ment admits of a correspondent variation. To

prove this, let the profit of the offence admit of a

multitude of degrees. Suppose it, then, at any

one of these degrees : if the punishment be less

than what is suitable to that degree, it will be

inefficacious ; it will be so much thrown away : if

it be more, as far as the difference extends, it will

be needless ; it will therefore be thrown away also

in that case.

The first property, therefore, that ought to be

given to a lot of punishment, is that of being va-

riable in point of quantity, in conformity to every

variation which can take place in either the profit

or mischief of the offence. This property might,

perhaps, be termed, in a single word, variability.

III.

Property 2. A sccoud property, intimately connected with
Equability.

. . .

the former, may be stiled equability. It will avail

but little, that a mode of punishment (proper in

all other respects) has been established by the

legislator ; and that capable of being screwed up

or let down to any degree that can be required
;

if, after all, whatever degree of it be pitched upon.
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that same degree shall be liable, according to cir- c^a^p.

cumstances, to produce a very heavy degree of ' ^
'

pain, or a very slight one, or even none at all. In

this case, as in the former, if circumstances happen

one way, there will be a great deal of pain pro-

duced which will be iieedkss : if the other way,

there will be no pain at all applied, or none that

will be ejfficaciuus. A punishment, when liable to

this irregularity, may be stiled an unequable

one : when free from it, an equable one. The

quantity of pain produced by the punishment

will, it is true, depend in a considerable degree

upon circumstances distinct from the nature of

the punishment itself: upon the condition which

the offender is in, with respect to the circum-

stances by which a man's sensibility is liable to be

influenced. But the influence of these very cir-

cumstances will in many cases be reciprocally in-

fluenced by the nature of the punishment : in

other words, the pain which is produced by any

mode of punishment, will be the joint effect of

the punishment which is applied to him, and the

circumstances in which he is exposed to it. Now
there are some punishments, of which the effect

may be liable to undergo a greater alteration by

the influence of such foreign circumstances, than

the effect of other punishments is liable to un-

dergo. So far, then, as this is the case, equability

or unequability may be regarded as properties

belonging to the punishment itself.
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IV.

Punish-
^^^ example of a mode of punishment which is

ments which ^pt to be uncQuable, is that of banishment, when
are apt to ^ t. ' '

be deficient the locus tt quo (or placc the party is banished

spect. from) is some determinate place appointed by the

law, which perhaps the offender cares not whether

he ever see or no. This is also the case with

pecuniary, or quasi-pecuniary punishment, when it

respects some particular species of property,

which the offender may have been possessed of,

or not, as it may happen. All these punishments

may be split down into parcels, and measured out

with the utmost nicety : being divisible by time,

at least, if by nothing else. They are not, there-

fore, any of them defective in point of variability :

and yet, in many cases, this defect in point of

equability may make them as unfit for use as if

they were*.

V.

Property 3. The third rule of proportion was, that where
Commensu-
rabiiity to two offcnccs couic iu couipctitiou, the punishment
otlier pu- . .

nishments. for the greater offence must be sufficient to in-

* By the English law, there are several offences which are

punished by a total forfeiture of moveables, not extending to

immoveables. This is the case with suicide, and with certain

species of theft and homicide. In some cases, this is the

principal punishment : in others, even the only one. The

consequence is, that if a man's fortune happens to consist

in moveables, he is ruined ; if in immoveables, he suffers

nothing.
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duce a man to prefer the less. Now, to be suffi-

cient for this purpose, it must be evidently and

uniformly greater : greater, not in the eyes of

some men only, but of all men who are liable to

be in a situation to take their choice between the

two offences ; that is, in effect, of all mankind. In

other words, the two punishments must be per-

fectly commensurable. Hence arises a third pro-

perty, which may be termed comynensavabUity : to

wit, with reference to other punishments*.

VI.

But punishments of different kinds are in very How two

few instances uniformly greater one than another ; nishment'

may be ren-

per-especially when the lowest degrees of that which dered

is ordinarily the greater, are compared with the menJiSe.

highest degrees of that which is ordinarily the

less : in other words, punishments of different

kinds are in few instances uniformly commensu-

rable. The only certain and universal means of

making two lots of punishment perfectly com-

mensurable, is by making the lesser an ingredient

* See View of the Hard-Labour Bill. Lond, 1778.

p. 100.

For the idea of this property, I must acknowledge myself

indebted to an anonymous letter in the St. James's Chro-

nicle, of the 27th of September 1777; the author of which is

totally unknown to me. If any one should be disposed to

think lightly of the instruction, on account of the channel

by which it was first communicated, let him tell me where I

can find an idea more ingenious or original.
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Chap, in the composition of the greater. This may be

^—-V—' done in either of two ways. 1 . By adding to the

lesser punishment another quantity of punishment

of the same kind. 2. By adding to it another

quantity of a different kind. The latter mode is

not less certain than the former : for though one

cannot always be absolutely sure, that to the

same person a given punishment will appear

greater than another given punishment ; yet one

may be always absolutely sure, that any given

punishment, so as it does but come into contem-

plation, will appear greater than none at all.

VII.

Property 4. Affaiu : Punishmcut cannot act any farther
Character- ^

_ , /
isticaiiie.ss. thaii ill as far as the idea of it, and of its connec-

tion with the offence, is present in the mind. The

idea of it, if not present, cannot act at all ; and

then the punishment itself must be inefficacious.

Now, to be present, it must be remembered, and

to be remembered it must have been learnt. But

of ail punishments that can be imagined, there

are none of which the connection with the offence

is either so easily learnt, or so efficaciously re-

membered, as those of which the idea is already

in part associated with some part of the idea of

the offence : which is the case when the one and

the other have some circumstance that belongs to

them in common. When this is the case with a

punishment and an offence, the punishment is said

to bear an analogy to, or to be characteristic of.
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the offence*. Characteridicalness \s, therefore, a Chap.

fourth property, which on this account ought to
'—v—

'

be given, whenever it can conveniently be given,

to a lot of punishment.

VIII.

It is obvious, that the effect of this contrivance The mode ot

will be the greater, as the analogy is the closer. rh"e"mosr''

The analogy will be the closer, the more material^ ci?aracte^

that circumstance is, which is in common. Now
ofretaiia*"^*

the most material circumstance that can belong *'°"*

to an offence and a punishment in common, is the

hurt or damage which they produce. The closest

analogy, therefore, that can subsist between an

offence and tlie punishment annexed to it, is that

which subsists between them when the hurt or

damage they produce is of the same nature : in

other words, that which is constituted by the cir-

cumstance of identity in point of damage ;|;. Ac-

cordingly, the mode of punishment, which of all

others bears the closest analogy to the offence, is

that which in the proper and exact sense of the

* See Montesq. Esp. des Loix. L. xii. ch. iv. He seems

to have the property of characteristicalness in view ; but that

the idea he had of it was very indistinct, appears from the

extravagant advantages he attributes to it.

t See ch. vii. [Actions.] iii.

X Besides this, there are a variety of other ways in which

the punishment may bear an analogy to the offence. This

will be seen by looking over the table of punishments.
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word is termed retaliation. Retaliation, therefore,

in the few cases in which it is practicable, and not

too expensive, will have one great advantage over

every other mode of punishment.

IX.

Properly 5. Again : It is the idea only of the punishment
Exempla-

/ •
^

rity. (or, m other words, the apparent punishment)

that really acts upon the mind ; the punishment

itself (the real punishment) acts not any farther

than as giAing rise to that idea. It is the apparent

punishment, therefore, that does all the service, I

mean in the way of example, which is the prin-

cipal object*. It is the real punishment that does

all the mischieff. Now the ordinary and obvious

way of increasing the magnitude of the apparent

punishment, is by increasing the magnitude of

the real. The apparent magnitude, however,

may to a certain degree be increased by other less

expensive means : whenever, therefore, at the

same time that these less expensive means would

have answered that purpose, an additional real

punishment is employed, this additional real pu-

nishment is needless. As to these less expensive

means, they consist, 1. In the choice of a parti-

cular mode of punishment, a punishment of a

particular quality, independent of the quantity \.

2. In a particular set of solemnities distinct from

* See ch. xiii. [Cases unmeet] §1,2. note,

t lb. § 4. par. iii. I See B. I. tit. [Punishments.]
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the punishment itself, and accompanying the Cuav.

execution of it*. '—v—

'

X.

A mode of punishment, according as the ap- The most ef-

„ . , . 1 fectual way
pearance oi it bears a greater proportion to the ofrendering

reahty, may be said to be the more exemplary. menteVera-

Now as to what concerns the choice of the veins' of
^

punishment itself, there is not any means by ^"^"SJ*

which a given quantity of punishment can be

rendered more exemplary, than by choosing it of

such a sort as shall bear an analogy to the offence.

Hence another reason for rendering the punish-

ment analogous to, or in other words character-

istic of, the offence.

XI.

Punishment, it is still to be remembered, is in property 6»

itself an expence : it is in itself an eyilf. Accord-
''"^^'*^*

ingly the fifth rule of proportion is, not to pro-

duce more of it than what is demanded by the

other rules. But this is the case as often as any

particle of pain is produced, which contributes

nothing to the effect proposed. Now if any mode

of punishment is more apt than another to pro-

duce any such superfluous and needless pain, it

may be styled uufrugal ; if less, it may be styled

frugal. Frugality, therefore, is a sixth property

to be wished for in a mode of punishment.

* See B. II. tit. [Execution.]

t Ch. xiii. [Cases vmmeet] par. ii.
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Chap. vti
XV.

_

^"•

FiT^iit"'
^^^^ perfection of frugality, in a mode of

belongs in punishment, is where not only no superfluous
perfection ^ J r
to pecuniary pain is produccd on the part of the person pu-
jiunishment. ^ '- ^ ^ ^

nished, but even that same operation, by which

he is subjected to pain, is made to answer the

purpose of producing pleasure on the part of

some other person. Understand a profit or stock

of pleasure of the self-regarding kind : for a

pleasure of the dissocial kind is produced almost

of course, on the part of all persons in whose

breasts the offence has excited the sentiment of

ill-will. Now this is the case with pecuniary

punishment, as also with such punishments of the

quasi-pecuniary kind as consist in the substraction

of such a species of possession as is transferable

from one party to another. The pleasure, indeed,

produced by such an operation, is not in general

equal to the pain* : it may, however, be so in

particular circumstances, as where he, from whom
the thing is taken, is very rich, and he, to whom
it is given, very poor : and, be it what it will, it

is always so much more than can be produced by

any other mode of punishment.

XIII.

Exempiariiy fhe properties of exemplarity and frugality

lity in what seem to pursuc the same immediate end, thoue-h
they differ

,

^ ....
and agree, by different courses. Both are occupied in dimi-

* lb. nole.
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nishing the ratio of the real suffering to the

apparent : but exemplarity tends to increase the

apparent ; frugality to reduce the real.

XIV.

Thus much concerning the properties to be Other pro-
" '••'

perties of

given to punishments in general, to whatsoever inferior im-

• m 1 •
portance.

offences they are to be applied. Those which

follow are of less importance, either as referring

only to certain offences in particular, or depend-

ing upon the influence of transitory and local

circumstances.

In the first place, the four distinct ends into

which the main and general end of punishment is

divisible*, may give rise to so many distinct

properties, according as any particular mode

of punishment appears to be more particularly

adapted to the compassing of one or of another

of those ends. To that of e.iwnple, as being the

principal one, a particular property has already

been adapted. There remain the three inferior

ones of reformation f disablement, and compensation.

XV.

A seventh property, therefore, to be wished for Property 7,

Subsei'vi-

lli a mode of punishment, is that of subserviency to ency to re-

. ^ . ,-P
forruatioii.

reformation, or reforming tendency. Now any

punishment is subservient to reformation in pro-

portion to its quantity : since the greater the

punishment a man has experienced, the stronger

* See ch.' xiii. [Cases unmeet] par. ii. note.
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C"^p. is the tendency it has to create in him an aversion

^~"v—
' towards the offence which was the cause of it

:

and that with respect to all offences alike. But

there are certain punishments which, with regard

to certain offences, have a particular tendency to

produce that effect by reason of their qualify :

and where this is the case, the punishments in

question, as applied to the offences in question,

will^?'o trmto have the advantage over all others.

This influence will depend upon the nature of the

motive which is the cause of the offence : the

punishment most subservient to reformation will

be the sort of punishment that is best calculated

to invalidate the force of that motive.

XVI.

—applied Thus, iu offcuccs Originating from the motive

oHgii'albg of ill-will*, that punishment has the strongest

reforming tendency, which is best calculated to

weaken the force of the irascible affections. And

more particularly, in that sort of offence which

consists in an obstinate refusal, on the part of the

offender, to do something which is lawfully

required of himf, and in which the obstinacy is

in great measure kept up by his resentment

against those who have an interest in forcing liim

to compliance, the most efficacious punishment

seems to be that of confinement to spare diet.

* See ch. x. [Motives.]

t SeeB. I. tit. [Oftences against Justice.]
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XVII.

Thus, also, in offences which owe their birth to ^ ^—to oiicnces

the ioint influence of indolence and pecuniary ?''s'"at"'g
" • •' in indolence

interest, that punishment seems to possess thejo'ned/o
^

_
_

•^ pecuniary

strongest reforming tendency, which is best cal- interest.

culated to weaken the force of the former of

those dispositions. And more particularly, in the

cases of theft, embezzlement, and every species of

defraudment, the mode of punishment best adapted

to this purpose seems, in most cases, to be that of

penal labour.

XVIII.

An eighth property to be given to a lot of Property 8.

punishment in certain cases, is that of efficacy wi'h respect..,,., 1 to disable-

with respect to disablement, or, as it might be stiled ment.

more briefly, disabling efficacy. This is a property

which may be given in perfection to a lot of

punishment ; and that with much greater cer-

tainty than the property of subserviency to re-

formation. The inconvenience is, that this property

is apt, in general, to run counter to that of fru-

gality : there being, in most cases, no certain

way of disabling a man from doing mischief,

without, at the same time, disabling him, in a

great ineasure, from doing good, either to himself

or others. The mischief therefore of the offence

must be so great as to demand a very considerable

lot of punishment, for the purpose of example,

before it can warrant the application of a punish-
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^'^'*''- ment equal to that which is necessary for the
"^

"^ ' purpose of disablement.

XIX.

—is most The punishment, of which the efficacy in this
conspicuous

^

•'

in capital way is the greatest, is evidently that of death.
punishment, y , . . .

In this case the efficacy of it is certain. This

accordingly is the punishment peculiarly adapted

to those cases in which the name of the offender,

so long as he lives, may be sufficient to keep a

whole nation in a flame. This will now and then

be the case with competitors for the sovereignty,

and leaders of the factions in civil wars : though,

when applied to offences of so questionable a

nature, in which the question concerning crimi-

nality turns more upon success than any thing

else ; an infliction of this sort may seem more to

savour of hostility than punishment. At the same

time this punishment, it is evident, is in an

eminent degree unfnigal ; which forms one among

the many objections there are against the use of

it, in any but very extraordinary cases*.

XX.

Other pu- jj^ ordinary cases the purpose may be suffi-
nishinents •' x x .'

in which ciently answered by one or other of the various
it is to be •' ''

lound. kinds of confinement and banishment : of which,

imprisonment is the most strict and efficacious.

For when an offence is so circumstanced that it

cannot be committed but in a certain place, as is

* See B. I. tit. [Punishments,]
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the case, for the most part, with offences against 9j^^-

the person, all the law has to do, in order to ' "^
'

disable the offender from committing it, is to

prevent his being in that place. In any of the

offences which consist in the breach or the abuse

of any kind of trust, the purpose may be com-

passed at a still cheaper rate, merely by forfeiture

of the trust : and in general, in any of those

offences which can only be committed under

favour of some relation in which the offender

stands with reference to any person, or sets of

persons, merely by forfeiture of that relation :

that is, of the right of continuing to reap the

advantages belonging to it. This is the case, for

instance, with any of those offences which consist

in an abuse of the privileges of marriage, or of

the liberty of carrying on any lucrative or other

occupation.

XXI.

The ninth property is that of subserviency to Property 9.

compensation. This property of punishment, if it encjTocom-

be vindictive compensation that is in view, will, f"^*^"°"-

with little variation, be in proportion to the quan-

tity : if lucrative, it is the peculiar and character-

istic property of pecuniary punishment.

XXII.

In the rear of all these properties may be P'q-

introduced that of popularity ; a very fleeting and Popularity.

indeterminate kind of property, which may belong

to a lot of punishment one moment, and be lost
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by it the next. By popularity is meant the pro-

perty of being acceptable, or rather not unac-

ceptable, to the bulk of the people, among whom
it is proposed to be established. In strictness of

speech, it should rather be called absence of unpo-

pularity : for it cannot be expected, in regard to

such a matter as punishment, tliat any species or

lot of it should be positively acceptable and

grateful to the people : it is sufficient, for th^*^

most part, if they have no decided aversion to the

thoughts of it. Now the property of character-

isticalness, above noticed, seems to go as far

towards conciliating the approbation of the people

to a mode of punishment, as any ; insomuch that

popularity may be regarded as a kind of secondary

quality, depending upon that of characteristical-

ness *. The use of inserting this property in the

cataloguej is chiefly to make it serve by way of

memento to the legislator not to introduce, with-

out a cogent necessity, any mode or lot of punish-

ment, towards which he happens to perceive any

Character- * '^^^ property of eharacteristicalness, therefore, is useful

isticalness in a mode of punishment in three different ways : 1. It
renders a ...
punishment, renders a mode of punishment, before infliction, more easy

bie'"^2'"ex-
*^ ^^ borne in mind : 2. It enables it, especially after inflic-

emplar_y : tion, to make the stronger impression, when it is there ; that

is, renders it the more exemplary : 3. It tends to render it

more acceptable to the people, that is, it renders it the more

popular.
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violent aversion entertained by the body of the

people.

XXIII.

The effects of unpopularity in a mode of pu- Mischiefs

nishment are analogous to those of unfrugality. from the un-

The unnecessary pain which denominates a pu- or a"puniih-

nishment unfrugal, is most apt to be that which "ntent

'**

is produced on the part of the offender. A portion p™°pie/and

of superfluous pain is in like manner produced
^^^J^^^^

'"

when the punishment is unpopular : but in this

case it is produced on the part of persons alto-

gether innocent, the people at large. This is

already one mischief; and another is, the weak-

ness which it is apt to introduce into the law.

When the people are satisfied with the law, they

voluntarily lend their assistance in the execution :

when they are dissatisfied, they will naturally

withhold that assistance ; it is well if they do not

take a positive part in raising impediments. This

contributes greatly to the uncertainty of the

punishment ; by which, in the first instance, the

frequency of the offence receives an increase. In

process of time that deficiency, as usual, is apt to

draw on an encrease in magnitude : an addition

of a certain quantity which otherwise would be

needless*.

XXIV.

This property, it is to be observed, necessarily This pro-

perty sup-

* See ch. xiii. [Cases unmeet] § v.

VOL. II. E
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^^y- supposes, on the part of the people, some preju-

,^77""^ (lice or other, which it is the business of the learis-
poses a pre- ' o
judice which

ij^itor to eudeavour to correct. For if the aversion
the legislator

oufrht to to the punishment in question were grounded on

the principle of utility, the punishment would be

such as, on other accounts, ought not to be

employed : in which case its popularity or unpo-

pularity would never be worth drawing into ques-

tion. It is properly therefore a property not so

much of the punishment as of the people : a

disposition to entertain an unreasonable dislike

against an object which merits their approbation.

It is the sign also of another property, to wit,

indolence or weakness, on the part of the legis-

lator : in suffering the people, for the want of

some instruction, which ought to be and might be

given them, to quarrel with their own interest.

Be this as it may, so long as any such dissatis-

faction subsists, it behoves the legislator to have

an eye to it, as much as if it were ever so well

grounded. Every nation is liable to have its

prejudices and its caprices, which it is the business

of the legislator to look out for, to study, and to

cure *

XXV.

Propertjii. The eleventh and last of all the properties that
Remissibi- ... in • i

lity. seem to be requisite m a lot oi punishment, is

See ch. xiii. [Cases unmeet] ^ iv. par. iv.
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that of remissibility* . The general presumption

is, that when punishment is applied, punishment

is needful : that it ought to be applied, and there-

fore cannot want to be remitted. But in very-

particular, and those always very deplorable cases,

it may by accident happen otherwise. It may

happen that punishment shall have been inflicted,

where, according to the intention of the law itself,

it ought not to have been inflicted : that is, where

the sufferer is innocent of the offence. At the

time of the sentence passed he appeared guilty

:

but since then, accident has brought his inno-

cence to light. This being the case, so much of

the destined punishment as he has suffered already,

there is no help for. The business is then to free

him fi-om as much as is yet to come. But is

there any yet to come ? There is very little

chance of their being any, unless it be so much as

consists of chronical punishment : such as im-

prisonment, banishment, penal labour, and the

like. So much as consists in acute punishment,

to wit where the penal process itself is over pre-

sently, however permanent the punishment may
be in its effects, may be considered as /^remissible.

This is the case, for example, with whipping,

branding, mutilation, and capital punishment.

The most perfectly irremissible of any is capital

punishment. For though other punishments can-

* See View of the Hard Labour Bill, p. 109.
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not, when they are over, be remitted, they may
be compensated for ; and although the unfor-

tunate victim cannot be put into the same con-

dition, yet possibly means may be found of putting

him into as good a condition, as he would have

been in if he had never suffered. This may in

general be done very effectually where the pu-

nishment has been no other than pecuniary.

There is another case in which the property of

remissibility may appear to be of use : this is,

where, although the offender has been justly

punished, yet on account of some good behaviour

of his, displayed at a time subsequent to that of

the commencement of the punishment, it may

seem expedient to remit a part of it. But this it

can scarcely be, if the proportion of the punish-

ment is, in other respects, what it ought to be.

The purpose of example is the more important

object, in comparison of that of reformatian*. It

is not very likely, that less punishment should be

required for the former purpose than for the

latter. For it must be rather an extraordinary

case, if a punishment, which is sufficient to deter

a man who has only thought of it for a few-

moments, should not be sufficient to deter a man

who has been feeling it all the time. Whatever,

then, is required for the purpose of example,

must abide at all events : it is not any reformation

* See ch xiii. [Cases unmeet] ii. note.
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on the part of the offender, that can warrant the
^^'^l*-

remitting of any part of it : if it could, a man "^ ^
'

would have nothing to do but to reform imme-

diately, and so free himself from the greatest part

of that punishment which was deemed necessary.

In order, then, to warrant the remitting of any

part of a punishment upon this ground, it must

first be supposed that the punishment at first

appointed was more than was necessary for the

purpose of example, and consequently that a part

of it was needless upon the whole. This, indeed,

is apt enough to be the case, under the imperfect

systems that are as yet on foot : and therefore,

during the continuance of those systems, the pro-

perty of remissibility may, on this second ground

likewise, as well as on the former, be deemed a

useful one. But this would not be the case in

any new-constructed system, in which the rules

of proportion above laid down should be observed.

In such a system, therefore, the utility of this

property would rest solely on the former ground.

XXVI.

Upon taking a survey of the various possible To obtain

.
all these

modes of punishment, it will appear evidently, properties,...
r> 1 1

punishments

that there is not any one oi them that possesses must be

all the above properties in perfection. To do the

best that can be done in the way of punishment,

it will therefore be necessary, upon most occasions,

to compound them, and make them into complex

lots, each consisting of a number of different

modes of punishment put together : the nature
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and proportions of the constituent parts of each

lot being different, according to the nature of the

offence which it is designed to combat.

XXVII.

The forego- It may not be amiss to bring together, and

ties recapi- exhibit ill one view, the eleven properties above

established. They are as follows :

Two of them are concerned in establishing a

proper proportion between a single offence and

its punishment ; viz.

1. Variability.

2. Equability.

One, in establishing a proportion, between

more offences than one, and more punishments

than one ; viz.

3. Commensurability.

A fourth contributes to place the punishment

in that situation in which alone it can be effica-

cious ; and at the same time to be bestowing on

it the two farther properties of exemplarity and

popularity ; viz.

4. Characteristicalness.

Two others are concerned in excluding all use-

less punishment ; the one indirectly, by heighten-

ing the efficacy of what is useful ; the other in a

direct way ; viz.

5. Exemplarity.

6. Frugality.

Three others contribute severally to the three

inferior ends of punishment ; viz.

7. Subserviency to reformation.
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8. Efficacy in disabling.

9. Subserviency to compensation..

Another property tends to exclude a collateral

mischief, which a particular mode of punishment

is liable accidentally to produce ; viz.

10. Popularity.

The remaining property tends to palliate a

mischief, which all punishment, as such, is liable

accidentally to produce ; viz.

1 1

.

Remissibility.

The properties of commensurability, charac-

teristicalness, exemplarity, subserviency to re-

formation, and efficacy in disabling, are more

particularly calculated to augment the profit

which is to be made by punishment : frugality,

subserviency to compensation, popularity, and re-

missibility, to diminish the eTpence : variability

and equability are alike subservient to both those

purposes.

XXVIII.

We now come to take a general survey of c°"'!^*^^'.°"

the system of oifences : that is, of such acts to t^e ensuing
•' "

_ ^
chapter.

which, on account of the mischievous consequences

they have a natural tendency to produce, and

in the view of putting a stop to those conse-

quences, it may be proper to annex a certain

artificial consequence, consisting of punishment,

to be inflicted on the authors of such acts,

according to the principles just established.
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CHAP. XVI.

§ I. CLASSES OF OFFENCES.

I.

Distinctiou *It is necessary, at the outset, to make a distinc-
between
wimtare tioii between such acts as are or may be, and
offences and •-'

what ought
to be.

Method * This chapter is an attempt to put our ideas of offences
pursued in . i j mi • i

the following ^'^to an exact method. I he particular uses ot method are

divisions, various : but the general one is, to enable men to under-

stand the things that are the subjects of it. To understand

a thing, is to be acquainted with its qualities or properties.

Of these properties, some are common to it with other

things ; the rest, peculiar. But the qualities which are pe-

culiar to any one sort of thing are few indeed, in comparison

with those which are common to it with other things. To

make it known in respect of its difference, would, therefore be

doing little, unless it were made known also by its genus.

To understand it perfectly, a man must therefore be informed

of the points in which it agrees, as well as of those in which

it disagrees, with all other things. When a number of

objects, composing a logical whole, are to be considered

together, all of these possessing with respect to one another

a certain congruency or agreement denoted by a certain

name, there is but one way of giving a perfect knowledge of

their nature ; and that is, by distributing them into a system

of parcels, each of them a part, either of some other parcel,

or, at any rate, of the common whole. This can only be

done in the way of bipartition, dividing each superior branch

into two, and but two, immediately subordinate ones ; begin-

ing with the logical whole, dividing that into two parts, then



CLASSES OF OFFENCES. 57

such as ought to be offences. Any act may be an

offence, which they whom the community are in

each of those parts into two others; and so on. These first-

distinguished parts agree in respect of those properties which

belong to the whole : they differ in respect of those proper-

ties which are peculiar to each. To divide the whole into

more than two parcels at once, for example into three, would

not answer the purpose ; for, in fact, it is but two objects

that the mind can compare together exactly at the same

time. Thus then, let us endeavour to deal with offences ; o^

rather, strictly speaking, with acts which possess such pro-

perties as seem to indicate them fit to be constituted offences.

The task is arduous ; and, as yet at least, perhaps for ever,

above our force. There is no speaking of objects but by

their names : but the business of giving them names has

always been prior to the true and perfect knowledge of their

natures. Objects the most dissimilar have been spoken of

and treated as if their properties were the same. Objects the

most similar have been spoken of and treated as if they had

scarce any thing in common. Whatever discoveries may be

made concerning them, how different soever their con-

gruencies and disagreements may be found to be from those

which are indicated by their names, it is not without the

utmost difficulty that any means can be found out of ex-

pressing those discoveries by a conformable set of names.

Change the import of the old names, and you are in perpe-

tual danger of being misunderstood: introduce an intire new

set of names, and you are sure not to be understood at all.

Complete success, then, is, as yet at least, unattainable. But

an attempt, though imperfect, may have its use : and, at the

worst, it may accelerate the arrival of that perfect system,

the possession of which will be the happiness of some ma-

turer age. Gross ignorance descries no difficulties ; im-
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the habit of obeying shall be pleased to make

one : that is, any act which they shall be pleased

to prohibit or to punish. But, upon the prin-

ciple of utility, such acts alone ought to be made

offences, as the good of the community requires

should be made so.

II.

No act The good of the community cannot require,

an offence that auy act should be made an offence, which is
but what ''

. .

detrimental not liable, iu somc way or other, to be detri-
to the com-

. t^ .

munity. mental to the community. For in the case of

such an act, all punishment is groundless*.

III.

To be so. it But if the whole assemblage of any number of
must be de- • -i- • -i > , • i ^ ••
triraentai to mdividuals be considered as constituting an ima-

ginary compound body, a community or political

state ; any act that is detrimental to any one or

more of those members is, as to so much of its

effects, detrimental to the state.

IV.

These may An act caunot bc detrimental to a state, but
be assign-

able or not. by being detrimental to some one or more of the

individuals that compose it. But these indivi-

duals may either be assignable^ or unassignable.

perfect knowledge finds them out, and struggles with them :

it must be perfect knowledge that overcomes them.

* See ch. xiii. [Cases unmeet] § ii, 1.

Persons t [Assignable.] That is, either by name, or at least by
assignable, description, in such manner as to be sufficiently distinguished

some ore or

more of its

members.
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y Chap.
XVI.

When there is any assignable individual to jj:—v—

'

whom an offence is detrimental, that person may ^^^^' ^'j^
°^'-

^ •' fender him-

either be a person other than the offender, or the ^^jf. or

others.

offender himself.

VI.

Offences that are detrimental, in the first in- Class i.

Private of-

stance, to assignable persons other than the of- fences.

fender, may be termed by one common name,

offences against individuals. And of these may be

composed the 1st class of offences. To contrast

them with offences of the 2d and 4th classes,

it may also sometimes be convenient to stile them

private offences. To contrast them at the same

time with offences of the 3d class, they may be

stiled private ejctra-regardiug offences.

VII.

When it appears, in general, that there are Class 2.

, , . . - Semi-public

persons to whom the act m question may be de- offences.

trimental, but such persons cannot be indivi-

dually assigned, the circle within which it appears

that they may be found, is either of less extent

than that which comprizes the whole community,

or not. If of less, the persons comprized within

this lesser circle may be considered for this

purpose as composing a body of themselves

;

from all others ; for instance, by the circumstance of being

the owner or occupier of such and such goods. See B. I. tit.

[Personation.] Supra, ch. xii. [Consequences] xv.
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^'^^J"-
comprized within, but distinguishable from, the

—^'
—

' greater body of the whole community. The

circumstance that constitutes the union between

the members of this lesser body, may be either

their residence within a particular place, or, in

short, any other less explicit principle of union,

which may serve to distinguish them from the

remaining members of the community. In the

first case, the act may be stiled an offence against

a neighbourliood : in the second, an offence against

a particular class of persons in the community.

Offences, then, against a class or neighbourhood,

may, together, constitute the 2d class of offences*.

To contrast them with private offences on the one

hand, and public on the other, they may also be

stiled semi-public offences.

Limits be- * With regard to offences against a class or neighbour-

vate sciuU "^00^ > ^t is evident, that the fewer the individuals are, of

public, and which such class is composed, and the narrower that neigh-
public of-

.

^ '
°

fences, are, bourhood is, the more likely are the persons, to whom the

speaknie
offence is detrimental, to become assignable ; insomuch that,

undis- in some cases, it may be difficult to determine concerning a
tinguishaMe. . i i • i ro • • ^• ^ \

given oflence, whether it be an onence against individuals,

or against a class or neighbourhood. It is evident also, that

the larger the class or neighbourhood is, the more it ap-

proaches to a coincidence with the great body of the state.

The three classes, therefore, are liable, to a certain degree,

to run into one another, and be confounded. But this is no

more than what is the case, more or less, with all those ideal

compartments under which men are wont to distribute objects

for the convenience of discourse.
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VIII. ^«*^-
XVI.

Offences, which in the first instance are detri- 'TT'^t^' Class o.

mental to the offender himself, and to no one else, Seii-regard-

unless it be by their being detrimental to himself,

may serve to compose a third class. To contrast

them the better with offences of the first, second,

and fourth classes, all which are of a transitive

nature, they might be stiled intransitive* offences ;

but still better, self-regarding.

IX.

The fourth class may be composed of such acts Class 4.

no o 1
Public of-

as ought to be made offences, on account of the fences.

distant mischief which they threaten to bring

upon an unassignable indefinite multitude of the

whole number of individuals, of which the com-

munity is composed : although no particular indi-

vidual should appear more likely to be a sufferer

by them than another. These may be called

public offences, or offences against the state.

X.

A fifth class, or appendix, may be composed of Ciass 5.

\, .

-^
. Multiform

such acts as, according to the circumstances in offences, viz.

1» Offences

which they are committed, and more particularly by falsehood

Q Offences

according to the purposes to which they are against trust.

applied, may be detrimental in any one of the

ways in which the act of one man can be detri-

mental to another. These may be termed multi-

form, or heterogeneous offences j;. Offences that

* See ch. vii. [Actions] xiii.

t 1. Offences hy falsehood : 2. Offences against trust. See
'[^»|f

jer-
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^^J^' are in this case may be reduced to two great

—^-^
—

' heads: 1. Offences hy falsehood : and, 2. Offences

against trust.

language an also par. XX. to XXX. and par. LXVI. Maturer views

arranee^-
° have Suggested the feasibility, and the means, of ridding

ment. the system of this anomalous excrescence. Instead of

considering these as so many divisions of offences, divided

into genera, correspondent and collateral to the several

genera distinguished by other appellations, they may be

considered as so many specific differences, respectively

applicable to those genera. Thus, in the case of a simple

personal injury, in the operation of which a plan of falsehood

has been employed : it seems more simple and more natural,

to consider the offence thus committed as a particular

species or modification of the genus of offence termed a simple

personal injury, than to consider the simple personal injury,

when effected by such means, as a modification of the di-

vision of offences entitled Offences through falsehood. By

this means the circumstances of the intervention of false-

hood as an instrument, and of the existence of a par-

ticular obligation of the nature of a trust, will be reduced

to a par with various other classes of circumstances

capable of affording grounds of modification, commonly of

aggravation or extenuation, to various genera of oft'ences :

instance, Fremeditation, and conspiracy, on the one hand
;

Provocation received, and intoxication, on the other. This

class will appear, but too plainly, as a kind of botch in

comparison of the rest. But such is the fate of science, and

more particularly of the moral branch ; the distribution of

things must in a great measure be dependent on their names

:

arrangement, the work of mature reflection, must be ruled

by nomenclature, the work of popular caprice.

In the book of the laws, offences must therefore be treated
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§ 2. Divisions and sub-divisions.

XI.

Let us see by what method these classes may Divisions of

Class 1.

be farther sub-divided. First, then, with regard i. offences

offences against individuals. son.'2—Pro-

of as much as possible under their accustomed names. Ge-

nerical terms, which are in continual use, and which express

ideas for which there are no other terras in use, cannot safely

be discarded. When any such occur, which cannot be

brought to quadrate with such a plan of classification as

appears to be most convenient upon the whole, what then

is to be done ? There seems to be but one thing ; which is,

to retain them, and annex them to the regular part of the

system in the form of an appendix. Though they cannot,

when entire, be made to rank under any of the classes esta-

blished in the rest of the system, the divisions to which they

give title may be broken down into lesser divisions, which

may not be alike intractable. By this means, how discordant

soever with the rest of the system they may appear to be at

first sight, on a closer inspection they may be found con-

formable.

This must inevitably be the case with the names of offences, Irregularity

which are so various and universal in their nature, as to be °^ ''^'^ '^'^*^'

capable, each of them, of doing whatever mischief can be

done by any other kind or kinds of offences whatsoever.

Offences of this description may well be called anomalous.

Such offences, it is plain, cannot but shew themselves —which

equally intractable under every kind of system. Upon what- *^"".'j "°' ^®
* '^

./ J r avoided on

ever principle the system be constructed, they cannot, any any other

of them, with any degree of propriety, be confined to any ^

one division. If, therefore, they constitute a blemish in the

present system, it is such a blemish as could not be avoided

but at the expence of a greater. The class they are here
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Chap. Jn the present period of existence, a man's
'

—

y:r^ being and well-being, his happiness and his se-

Reputation. curity ', in a word, his pleasures and his immunity

tion. 5- Per- from paius, are all dependant, more or less, in
son and pro- ^
perty.—6. the first placc, upon his own person ; in the next
Person and

. , . , , , .

reputation, placc, upoH the eiterwr objects that surround him.

These objects are either things, or other persons.

Under one or other of these classes must evidently

be comprised every sort of exterior object, by

means of which his interest can be affected. If

then, by means of any offence, a man should on

any occasion become a sufferer, it must be in one

or other of two ways : 1 . absolutely, to wit, imme-

diately in his own person ; in which case the

offence may be said to be an offence against his

person : or, 2. relatively by reason of some mate-

rial^ -^ relation which he bears to the before-

thrown into will traverse, in its subordinate ramifiGations,

the other classes and divisions of the present system : true,

but so would they of any other. An irregularity, and that

but a superficial one, is a less evil than continual error and

contradiction. But even this slight deviation, which the

fashion of language seemed to render unavoidable at the

outset, we shall soon find occasion to correct as we advance.

For though the first great parcels into which the offences of

this class are divided are not referable, any of tliem, to any

of the former classes, yet the subsequent lesser subdivisions

are.

* See ch. vii. [Actions] iii. and xxiv.

In what t I^> '^y reason of the word relation, this part of the divi-

manner ^\q^ should appear obscure, the unknown term may be got
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mentioned exterior objects may happen to bear, in Cuav.

the way of casuality (See eh. vii. Actions, par. 24.)
'—v—

to his happiness. Now in as far as a man is in a

rid of in the following manner. Our ideas are derived, all ^"d P^'^ «^^-

of them, from the senses ; pleasurable and painful ones, the relation

therefore, among the rest : consequently, from the operation
°o'^^"eriIr"

of sensible objects upon our senses. A man's happiness, object*,

then, may be said to depend more or less upon the relation

he bears to any sensible object, when such subject is in a

way that stands a chance, greater or less, of producing to

him, or averting from him, pain or pleasure. Now this, if

at all, it must do in one or other of two ways; 1. In an

active vidi^, properly so called ; viz. by motion : or, 1. In a

passive or quiescent way, by being moved to, or acted upon :

and in either case, either, 1. in an immediate way, by acting

upon, or being acted on by, the organs of sense, without the

intervention of any other external object : or, y. in a more or

less remote way, by acting upon, or being acted on by, some

other external object, which (with the intervention of a

greater or less number of such objects, and at the end of

more or less considerable intervals of time) will come at

length to act upon, or be acted upon by, those organs. And

this is equally true, whether the external objects in question

be things or persons. It is also equally true of pains and

pleasures of the mind, as those of the body : all the dif-

ference is, that in the production of these, the pleasure or

pain may result immediately from the perception which it

accompanies; in the production of those of the mind, it can-

not result from the action of an object of sense, any other-

wise than by association ; to wit, by means of some connection

which the perception has contracted with certain prior ones,

lodged already in the memory *.

• See cl:. V. [Pleasures and Pains] xv. xxxi. Ch. i. [Motives] xxxlx. uute.

VOL. n. F
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Chap, ^yay to deiivc either happiness or security from
'—^'
—

' any object which belongs to the class of things,

such thing is said to be his propertij, or at least he

is said to have a property or an interest therein

:

an offence, therefore, which tends to lessen the

facility he might otherwise have of deriving

happiness or security from an object which be-

longs to the class of things, may be stiled an

oiFence against his property. With regard to

persons, in as far as, from objects of this class, a

man is in a way to derive happiness or security,

it is in virtue of their services : in virtue of some

services, which, by one sort of inducement or

another, they may be disposed to render him*.

Now, then, take any man, by way of example,

and the disposition, whatever it may be, which he

may be in to render you service, either has no

other connection to give birth or support to it,

than the general one which binds him to the

whole species, or it has some other connection

more particular. In the latter case, such a con-

nection may be spoken of as constituting, in your

favour, a kind of fictitious or incorporeal object

of property, which is stiled your condition. An

offence, therefore, the tendency of which is to

lessen the facility you might otherwise have of

deriving happiness from the services of a person

thus specially connected with you, may be stiled

See cli. X. [Motives.]
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an offence against your condition in life, or simply Chap.

against your condition. Conditions in life must '—v—

'

evidently be as various as the relations by which

they are constituted. This will be seen more

particularly farther on. In the mean time, those

of husband, wife, parent, child, master, servant,

citizen of such or such a city, natural-born subject,

of such or such a country, may answer the pur-

pose of examples.

Where there is no such particular connection,

or (what comes to the same thing) where the

disposition, whatever it may be, which a man is

in to render you service, is not considered as de-

pending upon such connection, but simply upon

the good-will he bears to you : in such case, in

order to express what chance you have of de-

riving a benefit from his services, a kind of

fictitious object of property is spoken of, as being

constituted in your favour, and is called your

repuiation. An offence, therefore, the tendency of

which is to lessen the facility you might other-

wise have had of deriving happiness or security

from the services of persons at large, whether

connected with you or not by any special tie,

may be stiled an offence against your reputation.

It appears, therefore, that if by any offence an

individual becomes a sufferer, it must be in one

or other of the four points above-mentioned ; viz.

his person, his property, his condition in life, or

his reputation. These sources of distinction then.
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may serve to form so many subordinate divisions.

If any offences should be found to affect a person

in more than one of these points at the same

time, such offences may respectively be put under

so many separate divisions ; and such compound

divisions may be subjoined to the preceding

simple ones. The several divisions (simple and

compound together) which are hereinafter esta-

blished, stand as follows : 1 . Offences against

person. 2. Offences against reputation. 3. Of-

fences against property. 4. Offences against

condition. 5. Offences against person and ]>ro-

perty together. 6. Offences against person and

reputation together *.

XII.

Divisions of Next with regard to semi-public offences. Pain,

1. Offences cousidcred with reference to the time of the act

limit'y.''

*^* from which it is liable to issue, must, it is evident,

be either present, past, or future. In as far as it

* Subsequent consideration has here suggested several

alterations. The necessity of adding, to property, power,

in the character of a distinguishable as well as valuable ob-

ject or subject-matter of possession, has presented itself to

view : and in regard to the fictitious entity here termed con-

dition (for shortness instead of saying condition in life,) \thzs

been observed to be a sort of composite object, compounded

of property, reputation, power, and right to services. For

this composite object the more proper place was therefore at

the tail of the several simple ones I^ote by the Editor, J-uly,

18<22.
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is either present or past, it cannot be the result

of any act which comes under the description of a

semi-pubhc offence : for if it be present or past,

the individuals who experience, or who have

experienced, it are assignable*. There remains

that sort of mischief, which, if it ever come to

exist at all, is as yet but future : mischief, thus

circumstanced, takes the name of danger f. Now,

then, when by means of the act of any person a

whole neighbomrhood, or other class of persons,

are exposed to danger, this danger must either

be intentional on his part, or unintentional %. If

unintentional, such danger, when it is converted

into actual mischief, takes the name of a calamity
'

offences, productive of such danger, may be stiled

semi-public offences operating through calamity: or,

more briefly, offences through calamity. If the

danger be intentional, in so much that it might be

produced, and might convert itself into actual

mischief, without the concurrence of any calamity,

it may be said to originate in mere delinquency:

offences, then, which, without the concurrence of

any calamity, tend to produce such danger as

disturbs the security of a local, or other subor-

dinate class of persons, may be stiled semi-publi<^

offences operating max'ly by delinquency, or more

briefly, offences of mere delinquency.

Supra, iv, note. t See ch. xii. [Consequences.]

I See ch. viii. [Intentionality.]

Cha I',

XVI.
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XIII.

With regard to any farther sub-divisions, of-

fences against calamity v/ill depend upon the

lail^t'y.'du' nature of the several calamities to which man,

and the several things that are of use to him,

stand exposed. These will be considered in

another place*.

XIV.

Offences nf Seiiii-public oifences of mere delinquency, will
nier? delin- -"^ ... .

qv.cncy, follow the method of division applied to offences
Iiow they

correspond against individuals. It will easily be conceived,
with the di- . .

visions ot that whatever pain or inconvenience any giren

leucts. individual may be made to suffer, to the danger

of that pain or inconvenience may any number of

individuals, assignable or not assignable, be ex-

posed. Now there are four points or articles, as

we have seen, in respect to which an individual

may be made to suffer pain or inconvenience. If

then, with respect to any one of them, the con-

nection of causes and effects is such, that to the

danger of suffering in that article a number of

persons, who individually are not assignable, may.

* See B. I. tit. [Semi-public offences.] In the mean time

that of pestilence may serve as an example. A man, without

any intention of giving birth to such a calamity, may expose

a neighbourhood to tlie danger of it, by breaking quarantine

or violating any of those other preventive regulations which

governments, at certain conjunctures, may find it expedient

to have recourse to, for the purpose of guarding against

such danger.
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by the delinquency of one person, be exposed, xvi!

such article will form a ground of distinction on

which a particular sub-division of semi-public

offences may be established : if, with respect to

any such article, no such effect can take place,

that ground of distinction will lie for the present

unoccupied : ready, however, upon any change of

circumstances, or in the manner of viewing the

subject, to receive a correspondent subdivision of

offences, if ever it should seem necessary that any

such offences should be created.

XV.

We come next to self-reg-ardincr offences ; or. Divisions of
°

. °

,

.
' Class 3. co-

more properly, to acts productive in the first in- incide with

stance of no other than a self-regarding mischief: ciass i.

acts which, if in any instance it be thought fit to

constitute them offences, will come under the

denomination of offences against one's self. This

class will not for the present give us much trouble.

For it is evident, that in whatever points a man is

vulnerable by the hand of another, in the same

points may he be conceived to be vulnerable by

his own. Whatever divisions therefore will serve

for the first class, the same will serve for this.

As to the questions. What acts are productive of

a mischief of this stamp ? and, among such as are,

which it may, and which it may not, be worth

tvhile* to treat upon the footing of offences ?

* See ch. xiii. [Cases unmeet] § iv.
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these are points, the latter of which at least is,

too unsettled, and too open to controversy, to be

laid down with that degree of confidence which

is implied in the exhibition of properties which are

made use of as the groundwork of an arrange-

ment. Properties for this purpose ought to be

sucli as shew themselves at first glance, and appear

to belong to the subject beyond dispute.

• XVI.

Div;,o-,<^of Public offences may be distributed under eleven

division*. 1. Offences against external security-

Exhaustive ]n this part of the analysis, I have found it necessary
luethod de-

. ^ -t ^ p % i

parted ffoiu. to deviate in some degree from the rigid rules of the exhaus-

tive method I set out with. By me, or by some one else, this

method may, perhaps, be more strictly pursued at some ma-

turer period of the science. At present, the benefit that

might result from the unrelaxed observance of it, seemed io

precarious, that I could not help doubting whether it would

pay for the delay aud trouble. Doubtless such a method is

eminently instructive : but the fatigue of following it out is

80 great, not only to the author, but probably also to the

reader, that if carried to its utmost length at the first at-

tempt, it might perhaps do more disservice in the way of

disgust, than service in the way of information. For know-

ledge, like physic, how salutary soever in itself, becomes no

longer of any use, when made too unpalatable to be swal-

lowed. Mean time, it cannot but be a mortifying circum-

stance to a writer, who is sensible of the importance of his

subject, and anxious to do it justice, to find himself obliged

to exhibit what he perceives to be faulty, with any view, how

indistinct soever, of something more perfect before his eyes.
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2. Offences against justice. 3. Offences against ^«^*p-

the preventive branch of the police. 4. Offences ^ ^—

'

against the public /brce. 5. Offences against the

positive encrease of the national felicity. 6. Of-

fences against the public wealth. 7. Offences

against population. 8. Offences against the national

wealth. 9' Offences against the sovereignty. 10.

Offences against religion. 1 1 . Offences against

the national interest in general. The way in

which these several sorts of offences connect with

one another, and with the interest of the public,

that is, of an unassignable multitude of the indi-

viduals of which that body is composed, may be

thus conceived.

XVII.

Mischief by which the interest of the public as Connection

. f.
-. -. oi the nine

above denned may be affected, must, if produced first divi-

at all, be produced either by means of an influence with an-

exerted on the operations of government, or by

other means, without the exertion of such in-

If there be any thing new and original in this work, it is to

the exhaustive method so often aimed at that I am indebted

for it. It will, therefore, be no great wonder if I should not

be able to quit it without reluctance. On the other hand,

the marks of stiffness which will doubtless be perceived in a

multitude of places, are chiefly owing to a solicitous, and

not perfectly successful, pursuit of this same method. New
instruments are seldom handled at first with perfect ease.
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fluence *. To begin with the latter case : mischief,

be it what it will, and let it happen to whom it

will, must be produced either by the unassisted

powers of the agent in question, or by the in-

strumentality of some other agents. In the lat-

ter case, these agents will be either persons or

things. Persons again must be either not mem-

bers of the community in question, or members.

Mischief produced by the instrumentality of per-

sons, may accordingly be produced by the in-

strumentality either of e.vternal or ofinternal adver-

saries. Now when it is produced by the agent's

own unassisted powers, or by the instrumentality

of internal adversaries, or only by the instru-

mentality of things, it is seldom that it can show

itself in any other shape (setting aside any in-

fluence it may exert on the operations of govern-

ment) than either that of an offence against

assignable individuals, or that of an offence against

a local or other subordinate class of persons. If

* The idea of government, it may be observed, is intro-

duced here without any preparation. The fact of its being

established, I assume as notorious, and the necessity of it as

alike obvious and incontestible. Observations indicating

that necessity, if any such should be thought wortli looking

at in this view, may be found by turning to a passage in a

former chapter, where they were incidentally adduced for the

purpose illustration. See eh. xii. [Consequences] § xvii.
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there should be a way in which mischief can be Chap.
A. V J .

produced, by any of these means, to individuals
'—v—

'

altogether unassignable, it will scarcely be found

conspicuous or important enough to occupy a

title by itself: it may accordingly be referred to

the miscellaneous head of offences against the na-

tional inierest in general.*. The only mischief,

of any considerable account, which can be made

to impend indiscriminately over the whole number

of members in the community, is that complex

kind of mischief which results from a state of

war, and is produced by the instrumentality of

external adversaries ; by their being provoked*

for instance, or invited, or encouraged to inva-

sion. In this way may a man very well bring

down a mischief, and that a very heavy one, upon

the whole community in general, and that with-

out taking a part in any of the injuries which

came in consequence to be offered to particular

individuals.

* See infra, liv. note. Even this head, ample as it is, and

vague as it may seem to be, will not, when examined by the

principle of utility, serve, any more than another, to secrete

any offence which has no title to be placed there- To show

the pain or loss of pleasure which is likely to ensue, is a

problem, which before a legislator can justify himself in

adding the act to the catalogue of offences, he may in this

case, as in every other, be called upon to solve.
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Next with regard to the mischief which an

offence may bring upon the public by its influence

on the operations of the government. This it

may occasion either, 1. In a more immediate

way, by its influence on those ope?^ations them-

selves : 2. In a more remote way, by its influence

on the instruments by or by the help of which

those operations should be performed: or 3. In

a more remote way still, by its influence on the

sources from whence such instruments are to be

derived. First then, as to the operations of go-

vernment, the tendency of these, in as far as it is

conformable to what on the principle of utility it

ought to be, is in every case either to avert mis-

chief from the community, or to make an addition

to the sum of positive good*. Now mischief we

* For examples, see infra, liv. note. This branch of the

business of government, a sort of work of supererogation, as

it may be called, in the calendar of political duty, is com-

paratively but of recent date. It is not for this that the

untutored many could have originally submitted themselves

to the dominion of the few. It was the dread of evil, not

the hope of good, that first cemented societies together.

Necessaries come always before luxuries. The state of lan-

guage marks the progress of ideas. Time out of mind the

military department has had a name : so has that of justice:

the power which occupies itself in preventing mischief, not

till lately, and that but a loose one, the police : for the

power which takes for its object the introduction of positive
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have seen, must come either from external ad- ^^^j'-

versaries, from internal adversaries, or from ca- ' ^
'

lamities. With regard to mischief from external

adversaries, there requires no further division.

As to mischief from internal adversaries, the ex-

pedients employed for averting it may be dis-

tinguished into such as may be applied before the

discovery of any mischievous design in particular,

and such as can not be employed but in conse-

quence of the discovery of some such design : the

former of these are commonly referred to a branch

which may be stiled the preventive branch of the

policy: the latter to that of justice*. Second,

good, no peculiar name, however inadequate, seems yet to

have been devised.

* The functions of justice, and those of the police, must

be apt in many points to run one into another : especially as

the business would be very badly managed if the same per-

sons, whose more particular duty it is to act as officers of

the police, were not upon occasion to act in the capacity of

officers of justice. The ideas, however, of the two functions

may still be kept distinct : and I see not where the line of

separation can be drawn, unless it be as above.

As to the word police, though of Greek extraction, it seems

to be of French growth : it is from France, at least,that it has

been imported into Great Britain, where it still retains its

foreign garb : in Germany, if it did not originate there, it has

at least been naturalized. Taken all together, the idea be-

longing to it seems to be too multifarious to be susceptible

of any single definition. Want of words obliged me to re-
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As to the imtriXments which government, whether

in the averting of evil or in the producing of posi-

tive good, can have to work with, these must

be either persons or things. Those which are

destined to the particular function of guarding

against mischief from adversaries in general, but

more particularly from external adversaries*.

duce the two branches here specified into one. Who would

have endured in this place to have seen two such words as

the phthano'paranoinic or crime-preventing, and the phthano-

symphoric or calamity-preventing, branches of tlie police ?

the inconvenience of uniting the two branches under the

same denomination, are, however, the less, inasmuch as the

operations requisite to be performed for the two purposes will

in many cases be the same. Other functions, commonly

referred to the head of police, may be referred either to the

head of that power which occupies itself in promoting in a

positive way the encrease of the national felicity, or of that

which employs itself in the management of the public

wealth. See infra, liv. note.

* It is from abroad that those pernicious enterprises are

most apt to originate, which come backed with a greater

quantity of physical force than the persons who are in a more

particular sense the officers of justice are wont to have at

their command. Mischief the perpetration of which is en-

sured by a force of such magnitude, may therefore be looked

upon in general as the work of external adversaries. Ac-

cordingly, when the persons by whom it is perpetrated, are in

such force as to bid defiance to the ordinary efforts of justice,

they loosen themselves from their original denomination in

proportion as they encrease in force, till at length they are
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may be distinguished from the rest under the

collective appellation of the public militarij force,

and, for conciseness sake, the military force. The

rest may be characterised by the collective ap-

pellation of the public wealth. Thirdly, with re-

gard to the sources or funds from whence these

instruments, howsoever applied, must be derived,

such of them as come under the denomination of

persons must be taken out of the whole number

of persons that are in the community, that is, out

of the total population of the state : so that the

greater the population, the greater may ceteris

paribus be this branch of the public wealth ; and

the less the less. In like manner, such as come

under the denomination of things may be, and

most of them commonly are, taken out of the

sum total of those things which are the separate

properties of the several members of the com-

munity : the sum of which properties may be

termed the national wealth* : so that the greater

looked upon as being no longer members of the state, but as

standing altogether upon a footing with external adversaries.

Give force enough to robbery, and it swells into rebellion :

give permanence enough to rebellion, and it settles into hos-

tility.

* It must be confessed, that in common speech the dis-

tinction here established between the public wealth and the

national wealth is but indifferently settled : nor is this to be

wondered at; the ideas themselves, though here necessary

to be distinguished, being so frequently convertible. But I

Chai'.

XVI.
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Chap, the national wealth, the greater ceteris paribus,

^—V—
' may be this remaining branch of the public

wealth ; and the less, the less. It is here to be

observed, that if the influence exerted on any

occasion by any individual over the operations of

the government be pernicious, it must be in one

or other of two ways : 1. By causing, or tending

to cause, operations 7iot to be performed which

ought to be performed ; in other words, by im-

pedi?ig the operations of government. Or, 2. By

causing operations to be performed which ought

not to be performed ; in other words, by misdi-

recting them. Last, to the total assemblage of

the persons by whom the several political opera-

tions above-mentioned come to be performed, we

set out with applying the collective appellation

of the government. Among these persons there

commonly * is some one person, or body of per-

am mistaken if the language will furnish any other two words

that would express the distinction better. These in ques-

tion will, I imagine, be allowed to be thus far well chosen*

that if they were made to change their places, the import

given to them would not appear to be quite so proper as

that which is given to them as they stand at present.

* I should have been afraid to have said necessarily. In

the United Provinces, in the Helvetic, or even in the Ger-

manic body, where is that one assembly in which an absolute

power over the whole resides ? where was there in the Roman

Commonwealth ? I would not undertake for certain to find

an answer to all these questions.
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sons, whose office it is to assign and distribute to ^^y^'

the rest their several departments, to determine ' "^

the conduct to be pursued by each in the perform-

ance of the particular set of operations that

belongs to him, and even upon occasion to ex-

ercise his function in his stead. Where there is

any such person, or body of persons, he or it may,

according as the turn of the phrase requires, be

termed the sovereign, or the savereigtity. Now it

is evident, that to impede or misdirect the opera-

tions of the sovereign, as here described, may be

to impede or misdirect the operations of the se-

veral departments of government as described

above.

From this analysis, by which the connection

between the several above-mentioned heads of

offences is exhibited, we may now collect a de-

finition for each article. By offoiccs against ex-

ternal security, we may understand such offences

whereof the tendency is to bring upon the public

a mischief resulting from the hostilities of foreign

adversaries. By offences against justices, such of-

fences whereof the tendency is to impede or mis-

direct the operations of that power which is em-

ployed in the business of guarding the public

against the mischiefs resulting from the delin-

quency of internal adversaries, as far as it is to be

done by expedients, which do not come to be ap-

plied in any case till after the discovery of some

particular design of the sort of those which they

VOL. II. G
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are calculated to prevent. By offences against the

prerenth'e branch of the police, such offences where-

of the tendency is to impede or misdirect the

operations of that power which is employed in

guarding against mischiefs resulting from the

delinquency of internal adversaries, by expedients

that come to be applied before-hand ; or of that

which is employed in guarding against the mis-

chiefs that might be occasioned by physical cala-

mities. By offences against the public force, such

offences whereof the tendency is to impede or

misdirect the operations of that power which is

destined to guard the public from the mischiefs

which may result from the hostility of foreign

adversaries, and, in case of necessity, in the ca-

pacity of ministers of justice, from mischiefs of

the number of those which result from the delin-

quency of internal adversaries.

By offences against the increase of the iiational

felicity, such offences whereof the tendency is

to impede or misapply the operations of those

powers that are employed in the conducting of

various establisments, which are calculated to

make, in so many different ways, a positive ad-

dition to the stock of pubhc happiness. By of-

fences against the public wealth, such offences

whereof the tendency is to diminish the amount

or misdirect the application of the money, and

other articles of wealth, which the government

reserves as a fund, out of which the stock of in-
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struments employed in the service above-men-

tioned may be kept up. By offences against po-

pulation, such offences whereof the tendency is to

diminish the numbers or impair the political value

of the sum total of the members of the com-

munity. By offences against the national wealth

such offences whereof the tendency is to diminish

the quantity, or impair the value, of the things

which compose the separate properties or estates

of the several members of the community.

XVIII.

In this deduction, it may be asked, what place Connection

qJ offences

is left for jxUgion? This we shall see presently, against re-

For combating the various kinds of offences above the forego-

enumerated, that is, for combating all the offences
'"^

(those not excepted which we are now about

considering) which it is in man's nature to com-

mit, the state has two great engines, punishment

and reward: punishment, to be applied to all,

and upon all ordinary occasions : reward, to be

applied to a few, for particular purposes, and

upon extraordinary occasions. But whether or

no a man has done the act which renders him an

object meet for punishment or reward, the eyes

of those, whosoever they be, to whom the ma-

nagement of these engines is entrusted cannot

always see, nor,' where it is punishment that is to

be administered, can their hands be always sure

to reach him. To supply these deficiencies in

point of power, it is thought necessary, or at least
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^^^^^- useful, (without which the t?'uth of the doctrine

' "^
—

' would be nothing to the purpose) to inculcate

into the minds of the people the belief of the ex-

istence of a power applicable to the same pur-

poses, and not liable to the same deficiencies •

the power of a supreme invisible being, to whom
a disposition of contributing to the same ends to

which the several institutions already mentioned

are calculated to contribute, must for this pur-

pose be ascribed. It is of course expected that

this power will, at one time or other, be employed

in the promoting of those ends : and to keep up

and strengthen this expectation among men, is

spoken of as being the employment of a kind of

allegorical personage, feigned, as before*, for

convenience of discourse, and styled religion. To
diminish, then, or misapply the influence of re-

ligion, is pro tanto to diminish or misapply what

power the state has of combating with effect any

of the before enumerated kinds of offences ; that

is, all kinds of offences whatsoever. Acts that

appear to have this tendency may be styled of-

fences against religion. Of these then may be

composed the tenth division of the class of of-

fences against the state f.

* See par. xvii. with regard to justice.

t It may be observed, that upon this occasion I consider

religion in no other light, than in respect of the influence it

may have on the happiness of, the present life. As to the

effects it may have in assuring us of and preparing us for, a
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YTY Chap.AlA.
j^^j

If there be any acts which appear liable to
^^^^^^^^^j^

affect the state in any one or more of the above °f offences

•' against trie

ways, by operating in prejudice of the external national in-

security of the state, or of its internal security ;
general wiih

.

"^ the rest.

of the public force ; of the encrease of the na-

tional felicity ; of the public wealth ; of the na-

tional population, of the national wealth ; of the

sovereignty ; or of religion ; at the same time

that it is not clear in which of all these ways

better life to come, this is a matter which comes not within

the cognizance of the legislator. See tit. [Offences against

religion.]

I say offences against religion, the fictitious entity: not

offences against God, the real being. For, what sort of pain

should the act of a feeble mortal occasion to a being unsus-

ceptible of pain ? How should an offence affect him ? Should

it be an offence against his person, his property, his reputa-

tion, or his condition ?

It has commonly been the way to put offences against re-

ligion foremost. The idea of precedence is naturally enough

connected with that of reverence. Ex Ais? a/)%i)/A6a2ra. But

for expressing reverence, there are other methods enough

that are less equivocal. And in point of method and per-

spicuity, it is evident, that with regard to offences against

religion, neither the nature of the mischief which it is their

tendency to produce, nor the reason there may be for pu-

nishing them, can be understood, but from the consideration

of the several mischiefs which result from the several other

sorts of offences. In a political view, it is only because

those others are mischievous, that offences against religion

are so too.
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Chap, they will affect it most, nor but that, according
''—V—

' to contingencies, they may affect it in one of

these ways only or in another ; such acts may be

collected together under a miscellaneous division

by themselves, and styled offences against the na-

tional ifitercst in general. Of these then may be

composed the eleventh and last division of the

class of offences against the state.

XX.

SHb-divi- w^e come now to class the fifth : consisting of
sions of ^
Ciass5enu- multiforiu offcuccs. Thcsc, as has been already
merated.

1. Divisions intimated, are either offences by falsehood, or of-
of offences . ttiiiii»
by false- fcnccs concemiug trust. Under the head oi

offences by falsehood, may be comprehended, 1

.

Simple falsehoods. 9.. Forgery. 3. Personation.

4. Perjury*. Let us observe in what particulars

* This division of falsehoods, it is to be observed, is not

regularly drawn out : that being what the nature of the case

will not here admit of. Falsehood may be infinitely diversified

in other ways than these. In a particular case, for instance,

simple falsehood when uttered by writing, is distinguished

from the same falsehood when uttered by word of mouth ;

and has had a particular name given to it accordingly. I

mean, where it strikes against reputation ; in which case, the

instrument it has been uttered by has been called a ii6e/.

Now it is obvious, that in the same manner it might have re-

ceived a distinct name in all other cases where it is uttered

by writing. But there has not happened to be any thing in

particular that has disposed mankind in those cases to give

it such a name. The case is, that among the infinity of cir-
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these four kinds of falsehood agree, and in what ^"^p.

they differ.
^—v—

'

XXI.

Offences by falsehood, however diversified in Oflfences by
falsehood,

other particulars, have this in common, that they inwhattiiey

f 1 p T agree with

consist in some abuse of the faculty of discourse, one another.

or rather as we shall see hereafter, of the faculty

of influencing the sentiment of belief in other

men*, whether by discourse or otherwise. The

use of discourse is to influence belief, and that in

such manner as to give other men to understand

that things are as they are really. Falsehoods, of

whatever kind they be, agree in this : that they

give men to understand that things are otherwise

than as in reality they are.

XXII.

Personation, forgery, and perjury, are each 0^^^"^^^^'^

them distinguished from other modes of uttering

falsehood by certain special circumstances. When
a falsehood is not accompanied by any of those

circumstances, it may be styled simple falsehood.

These circumstances are, 1 . The /o?v« in which

cumstances by which it might have been diversified, those

which constitute it a hbel, happen to have engaged a pecu-

har share of attention on the part of the institutors of lan-

o-uage; either in virtue of the influence which these circum-

stances have on the tendency of the act, or in virtue of any

particular degree of force with which on any other account

they may have disposed it to strike upon the imagination.

* See B. I. tit. [Falsehoods.]
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Ch^p. the falsehood is uttered. 2. The circumstance of^ V It

^—V—
' its relating or not to the identity of the pej^son of

him who utters it. 3. The solemnity of the oc-

casion on which it is uttered*. The particular

application of these distinctive characters may
more commodiously be reserved for another

place f.
XXIII.

Sub-divi- ^'g come now to the sub-divisions of offences
sions of of-

fences by |3y falsehood. These will brinff us back into the
lalseliooo '' <->

are deter, rcffular track of analysis, pursued, without de-
mined by

,^ '' ^

the divi- viation, through the four preceding- classes.
sions of the

° ...
preceding By whatcvcr mcaus a mischief is brought about,

whether falsehood be or be not of the number, the

individuals liable to be affected by it must either

be assignable or unassignable. If assignable,

there are but four material articles in respect to

which they can be affected : to wit, their persons

their properties, their reputations, and their con-

ditions in life. The case is the same, if, though

unassignable, they are comprisable in any class

subordinate to that which is composed of the

* There are two other circumstances still more material

;

viz. 1. The parties whose interest is affected : by the false-

hood. 2. The point or article in which that interest is af-

fected. These circumstances, however, enter not into the

composition of the generical character. Their use is, as we

shall see, to characterixe the several species of each genus.

See B. I. tit. [Falsehoods.]

t Ibid.
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whole number of members of the state. If the Chap.

falsehood tend to the detriment of the whole state,
'—v—

'

it can only be by operating in one or other of the

characters, which every act that is an offence

against the state must assume ; viz. that of an

offence against external security, against justice,

against the preventive branch of the police, against

the public force, against the encrease of the na-

tional felicity, against the public weath, against

the national population, against the national

wealth, against the sovereignty of the state, or

against its religion.

XXIV.

It is the common property, then, of the offences offences of

that belong to this division, to run over the same some h>
'"

ground that is occupied by those of the preced- change their

ing classes. But some of them, as we shall see, "J^^gl^JJ

are apt, on various occasions, to drop or change

the names which bring them under this division

:

this is chiefly the case with regard to simple false-

hoods. Others retain their names unchanged

;

and even thereby supersede the names which

would otherwise belong to the offences which they

denominate : this is chiefly the case with regard

to personation, forgery, and perjury. When this

circumstance then, the circumstance of falsehood,

intervenes, in some cases the name which takes

the lead, is that which indicates the offence by

its effect ; in other cases, it is that which indi-

cates the expedient or instrument as it were by
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Chap, the help of which the offence is committed. False-
XVI • .

<—.,,^ hood, take it by itself, consider it as not being

accompanied by any other material circumstances,

nor therefore productive of any material effects,

can never, upon the principle of utility, constitute

any offence at all. Combined with other cir-

cumstances, there is scarce any sort of pernicious

effect which it may not be instrumental in pro'-

ducing. It is therefore rather in compliance with

the laws of language, than in consideration of the

nature of the things themselves, that falsehoods

are made separate mention of under the name

and in the character of distinct offences. All this

would appear plain enough, if it were now a

time for entering into particulars : but that is

what can not be done, consistently with any prin-

ciple of order or convenience, until the inferior

divisions of those other classes shall have been

previously exhibited.

XXV.

A trust— We come now to offences against trust. A
trust is, where there is any particular act which

one party, in the exercise of some power, or some

right*, which is conferred on him, is bound to

Power and * Powers, though not a species of rights (for the two sorts

n(f coruDlete
°^ fictitious entities, termed a power and a right, are altoge-

definition ther disparate) are yet so far included under rights, that

of them. wherever the word poller may be employed, the word right

may also be employed : The reason is, that wherever you may

speak of a person as having a power, you may also speak of

what.
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perform for the benefit of another. Or, more Chap.

fully, thus : A party is said to be invested with a '—v—

'

him as having a right to such power : but the converse of

this proposition does not hold good : there are cases in

Avhich, though you may speak of a man as having a right,

you can not speak of him as having a power, or in any other

way make any mention of that word. On various occasions

you have a right for instance, to the services of the magis-

trate : but if you are a private person, you have no power

over him : all the power is on his side. This being the case,

as the word right was employed, the word power might, per-

haps, without any deficiency in the sense, have been omitted

On the present occasion however, as in speaking of trusts this

word is commonly made more use of than the word right, it

seemed most eligible, for the sake of perspicuity, to insert

them both.

It may be expected that, since the word trust has been

here expounded, the words power and right, upon the mean-

ing of which the exposition of the word trust is made to

depend, should be expounded also : and certain it is, that no

two words can stand more in need of it than these do. Such

exposition I accordingly set about to- give, and indeed have

actually drawn up : but the details into which I found it ne-

cessary to enter for this purpose, were of such length as to

take up more room than could consistently be allotted to

them in this place. With respect to these words, therefore,

and a number of others, such as possession, title, and the like,

which in point of import are inseparably connected with

them, instead of exhibiting the exposition itself, I must

content myself with giving a general idea of the plan which

I have pursued in framing it : and as to every thing else, I

must leave the import of them to rest upon whatever footing

it may happen to stand upon in the apprehension of each

reader. Power and right, and the whole tribe of fictitious en-
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Chap, trust, vvlieii, being invested with a power, or with
—^—

' a right, there is a certain behaviour which, in the

tities of this stamp, are all of them in the sense which belongs

to them in a book of jurisprudence, the results of some mani-

festation or other of the legislator's will with respect to such

or such an act. Now every such manifestation is either a

prohibition, a command, or their respective negations; viz.

a permission, and the declaration which the legislator makes

of his will when on any occasion he leaves an act uncom-

manded. Now, to render the expression of the rule more

concise, the commanding of a positive act may be repre-

sented by the prohibition of the negative act which is

opposed to it. To know then how to expound a right, carry

your eye to the act which, in the circumstances in question,

would be a violation of that right : the law creates the right

by prohibiting that act. Power, whether over a man's own

person, or over other persons, or over things, is constituted

in the first instance by permission : but in as far as the law

takes an active part in corroborating it, it is created by pro-

hibition, and by command : by prohibition of such acts

(on the part of other persons) as are judged incompatible

with the exercise of it ; and upon occasion, by command of

such acts as are judged to be necessary for the removal of

such or such obstacles of the number of those which may

occur to impede the exercise of it. For every right which

the law confers on one party, whether that party be an indi-

vidual, a subordinate class of individuals, or the public, it

thereby imposes on some other party a duty or obligation

But there may be laws which command or prohibit acts, that

is, impose duties, without any other view than the benefit of

the agent : these generate no rights : duties, therefore, may

be either extra-regarding or self-regarding : extra-regarding

have rights to correspond to them : self-regarding, none.

That the exposition ofthe words power and right must, in



DIVISION OF OFFENCES. 93

XVI.
exercise of that power, or of that right, he is Ch^^-

bound to maintain for the benefit of some other

order to be correct, enter into a great variety of details,

may be presently made appear. One branch of the system

of rights and powers, and but one, are those of which pro-

perty is composed : to be correct, then, it must, among other

things, be applicable to the whole tribe of modifications of

which property is susceptible. But the commands and pro-

hibitions, by which the powers and rights that compose those

several modifications are created, are of many different forms:

to comprize the exposition in question within the compass

of a single paragraph, would therefore be impossible : to

take as many paragraphs for it as would be necessary, in

order to exhibit these different forms, would be to engage in

a detail so ample, that the analysis of the several possible

species of property would compose only a part of it. This

labour, uninviting as it was, I have accordingly undergone '•

but the result of it, as may well be imagined, seemed too

voluminous and minute to be exhibited in an outline like the

present. Happily it is not necessary, except only for the

scientific purpose of arrangement, to the understanding of

any thing that need be said on the penal branch of the art of

legislation. In a work which should treat of the civil branch

of that art, it would find its proper place : and in such a

work, if conducted upon the plan of the pre^nt one, it

would be indispensable. Of the limits which seem to sepa-

rate the one of these branches from the other, a pretty ample

description will be found in the next chapter : from which

some further lights respecting the course to be taken for

developing the notions to be annexed to the words right and

power, may incidentally be collected. See in particular,

§ 3. and 4. See also par. Iv. of the present chapter.

I might have cut this matter very short, by proceeding in

the usual strain, and saying, that a power was a faculty, and
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party. In such case, the party first mentioned is

styled a trustee : for the other party, no name

has ever yet been found : for want of a name,

there seems to be no other resource than to give

a new and more extensive sense to the word benefi-

ciary, or to say at length the party to be benefitted*.

that a right was a privilege, and so on, following the beaten

track of definition. But the inanity of such a method, in

cases like the present, has been already pointed out : t a

power is not a—any thing: neither is a right a—any thing:

the case is, they have neither of them any superior genus :

these, together with duty, obligation, and a multitude of

others of the same stamp being of the number of those fic-

titious entities, of which the import can by no other means

be illustrated than by showing the relation which they bear

to real ones.

* The first of these parties is styled in the law language,

as well as in common speech, by the name here given to

him. The other is styled, in the technical language of the

English law, a cestuy que trust: in common speech, as we

have observed, there is, unfortunately, no name for him.

As to the law phrase, it is antiquated French, and though

complex, it ^ still eUiptical, and to the highest degree ob-

scure. The phrase in full length would run in some such

manner as this : cestuy al use de qui le trust est cree : he to

whose use the trust or benefit is created. In a particular

case, a cestuy que trust is called by the Roman law, Jidei-

commissarius. In imitation of this, I have seen him some-

where or other called in English difide-committee. This term

however, seems not very expressive. A fide-committee, or,

as it should have been, a ^dei-committee, seems, literally

t See Fragment of Governineiit, ch. v. $ 6, note.
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The trustee is also said to have a trust con-

ferred or imposed upon him, to be invesied with a

trust, to have had a trust given him to execute,

to perform, to discharge, or to fulfil. The party

to be benefitted, is said to have a trust established

or created in his favour : and so on through a

variety of other phrases. Offences

against

XXVI.

Now it may occur, that a trust is oftentimes

speaking-, to mean one who is committed to the good faith of

another. Good faith seems to consist in the keeping of a

promise. But a trust may be created without any promise in

the case. It is indeed common enough to exact a promise, in

order the more effectually to oblige a man to do that which

he is made to promise he will do. But this is merely an

accidental circumstance. A trust may be created without

any such thing. What is it that constitues a legal obliga-

tion in any case ? A command, express or virtual, together

with punishment appointed for the breach of it. By the

same means may an obligation be constituted in this case as

well as any other. Instead of the word beneficiary, which 1

found it necessary to adopt, the sense would be better ex-

pressed by some such word as beneficiendary ,
(a word anala-

gous in its formation to referendary) were it such an one as the

ear could bring itself to indure. This would put it more

effectually out of doubt, that the party meant was the party

who ought to receive the benefit, whether he actually receives

it or no: whereas the word heneficiary might be understood to

intimate, that the benefit, was actually received : while in

offences against trust the mischiefs commonly is, that such

benefit is reaped not by the person it was designed for, but

by some other : for instance, the trustee.
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Chap, spokeii of as Q specics of condition * ; that a trust

'—V—
' is also spoken of as a species of property : and

dition, and that a Condition itself is also spoken of in the
property, '

why ranked same Hffht. It mav be thought, therefore, that
under sepa-

, ...
rate divi- in the first class, the division of offences against

condition should have been included under that

of the offences against property : and that at any

rate, so much of the fifth class now before us as

contains offences against trust, should have been

included under one or other of those two divi-

sions of the first class. But upon examination it

will appear, that no one of these divisions could

with convenience, nor even perhaps with pro-

priety, have been included under either of the

other two. It will appear at the same time, that

there is an intimate connection subsisting amongst

them all : insomuch that of the lists of the offences

to which they are respectively exposed, any one

may serve in great measure as a model for any

other. There are certain offences to which all

* It is for shortness' sake that the proposition is stated as

it stands in the text. If critically examined, it might be

found, perhaps, to be scarcely justifiable by the laws of lan-

guage. For the fictitious entities, characterized by the two

abstract terms, trust and condition, are not subalternate but

disparate. To speak with perfect precision, we should say

that he who is invested with a trust, is, on that account,

spoken of as being invested with a condition : viz. the con-

dition of a trustee. We speak of the condition of a trustee

as we speak of the condition of a husband or a father.
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trusts as such are exposed : to all these offences

every sort of condition will be found exposed : at

the same time that particular species of the of-

fences against trust will, upon their application

to particular conditions, receive different parti-

cular denominations. It will appear also, that of

the two groupes of offences into which the list of

those against trust will be found naturally to

divide itself, there is one, and but one, to which

property, taken in its proper and more confined

sense, stands exposed : and that these, in their

application to the subject of .property, will be

found susceptible of distinct modifications, to

which the usage of language, and the occasion

there is for distinguishing them in point of treat-

ment, make it necessary to find names.

In the first place, as there are, or at least may

be (as we shall see) conditions which are not

trusts *, so there are trusts of which the idea would

not be readily and naturally understood to be

included under the word condition : add to which,

that of those conditions which do include a trust,

the greater number include other ingredients

along with it : so that the idea of a condition, if

on the one hand it stretches beyond the idea of

a trust, does on the other hand fall short of it.

Of the several sorts of trusts, by far the most

important are those in which it is the public that

* Infra; Iv.
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CHAf- stands in the relation of beneficiary. Now these

'—^'
—

' trusts, it should seem, would hardly present

themselves at first view upon the mention of the

word condition. At any rate, what is more ma-

terial, the most important of the offences against

these kinds of trust would not seem to be included

under the denomination of offences against con-

dition. The offences which by this latter ap-

pellation would be brought to view, would be

such only as seemed to affect the interests of an

individual : of him, for example, who is con-

sidered as being invested with that condition.

But in offences against public trust, it is the in-

fluence they have on the interests of the public

that constitutes by much the most material part

of their pernicious tendency : the influence they

have on the interests of any individual, the only

part of their influence which would be readily

brought to view by the appellation of offences

against condition, is comparatively as nothing.

The word trust directs the attention at once to

the interests of that party for whom the person

in question is trustee : which party, upon the ad-

dition of the epithet public, is immediately under-

stood to be the body composed of the whole as-

semblage, or an indefinite portion of the whole

assemblage of the members of the state. The idea

presented by the words public trust is clear and

unambiguous : it is but an obscure and am-

biguous garb that that idea could be expressed
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in by the words public condition. It appears,
9j^J-

therefore, that the principal part of the offences, ' ^'~

included under the denomination of offences

against trust, could not, commodiously at least,

have been included under the head of offences

against condition.

It is evident enough, that for the same reasons

neither could they have been included under the

head of offences against property. It would

have appeared preposterous, and would have

argued a total inattention to the leading principle

of the whole work, the principle of utility, to have

taken the most mischievous and alarming part of

the offences to which the public stands exposed,

and forced them into the list of offences against

the property of an individual : of that individual,

to wit, who in that case would be considered as

having in him the property of that public trust,

which by the offences in question is affected.

Nor would it have been less improper to have

included conditions, all of them, under the head

of property : and thereby the whole catalogue of

offences against condition, under the catalogue of

offences against property. True it is, that there

are offences againt condition, which perhaps with

equal propriety, and without any change in their

nature, might be considered in the light of of-

fences against property : so extensive and so

vague are the ideas that are wont to be annexed

to both these objects. But there are other of-

99



100 DIVISION OF OFFENCES.

Chap. fencGS which though with unquestionable pro-

'—V—
' priety they might be referred to the head of of-

fences against condition, could not, without the

utmost violence done to language, be forced un-

der the appellation of offences against property.

Property, considered with respect to the pro-

prietor, implies invariably a benefit, and nothing

else : whatever obligations or burthens may, by

accident, stand annexed to it, yet in itself it can

never be otherwise than beneficial. On the part

of the proprietor, it is created not by any com-

mands that are laid on him, but by his being left

free to do with such or such an article as he likes.

The obligations it is created by, are in every in-

stance laid upon other people. On the other

hand, as to conditions, there are several which

are of a mixt nature, importing as well a burthen

to him who stands invested with them as a be-

nefit: which indeed is the case with those con-

ditions which we hear most of under that name,

and which make the greatest figure.

There are even conditions which import no-

thing but burthen, without any spark of benefit.

Accordingly, when between two parties there is

such a relation, that one of them stands in the

place of an object of property is applied only on

one side ; but the word condition is applied alike

to both : it is but one of them that is said on that

account to be possessed of a property ; but both

of them are alike spoken of as being possessed of
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or being invested with a condition : it is the ^'^j^-

master alone that is considered as possessing a ' ^
'

property, of which the servant, in virtue of the

services he is bound to render, is the object : but the

servant, not less than the master, is spoken of as

possessing or being invested with a condition.

The case is, that if a man's condition is ever

spoken of as constituting an article of his pro-

perty, it is in the same loose and indefinite sense

of the word in which almost every other offence

that could be imagined might be reckoned into the

list of offences against property. If the language

indeed were in every instance, in which it made use

of the phrase, object ofproperty, perspicuous enough

to point out under that appellation the material

and really existent body, the person or the thing in

which those acts terminate, by the performance

of which the property is said to be enjoyed ; if, in

short, in the import given to the phrase object of

property, it made no other use of it than the put-

ting it to signify what is now called a corporeal

object, this difficulty, and this confusion would

not have occurred. But the import of the phrase

object of property, and in consequence the import

of the word property, has been made to take a

much wider range. In almost every case in

which the law does any thing for a man's benefit

or advantage, men are apt to speak of it, on some

occasion or other, as conferring on him a sort of

property. At the same time, for one reason or
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^xvi'
^*^^^» ^* ^^^ ^^ several cases been not practicable,

"^—
' or not agreeable, to bring to view, under the

appellation of the object of his property, the thing

in which the acts, by the performance of which

the property is said to be enjoyed, have their

termination, or the person in whom they have

their commencement. Yet something which could

be spoken of under that appellation, was ab-

solutely requisite *. The expedient then has been

* It is to be observed, that in Gommon speech, in the

phrase the object ofa man's property , the words the object of are

commonly left out; and by an ellipsis, which, violent as it is,

is now become more familiar than the phrase at length, they

hav(# made that part of it which consists of the words amarCs

property, perform the office of the whole. In some cases

then it was only on a part of the object that the acts in

question might be performed : and to say, on this account,

that the object was a man's property, was as much as to

intimate that they might be performed on any part. In other

cases it was only certain particular acts that might be exercised

on the object : and to say of the object that it was his pro-

perty, was as much as to intimate that any acts whatever

might be exercised on it. Sometimes the acts in question were

not to be exercised but at a future time, nor then, perhaps, but

in the case of the happening of a particular event, of which

the happening was uncertain : and to say of an object that

it was his property, was as much as to intimate that the acts

in question might be exercised on it at any time. Some-

times the object on which the acts in question were to have

their termination, or their commencement, was a human

creature : and to speak of one human creature as being the
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to create, as it were, on every occasion, an ideal

being-, and to assign to a man this ideal being for

the object of his property : and these are the sort

of objects to which men of science, in taking a

view of the operations of the law in this behalf,

came, in process of time, to give the name of

incorporeal. Now of these incorporeal objects of

property the variety is prodigious. Fictitious

entities of this kind have been fabricated almost

out of every thing : not conditions only (that of a

trustee included) but even reputation have been of

the number. Even liberty has been considered

in this same point of view : and though on so

many occasions it is contrasted with property, yet

on other occasions, being reckoned into the ca-

property of another is what would shock the ear every where

but where slavery, is established, and even there, when ap-

plied to persons in any other condition than that of slaves.

Among the first Romans, indeed, the wife herself was the

property of her husband ; the child, of his father ; the

servant, of his master. In the civilized nations of modern

times, the two first kinds of property are altogether at an

end: and the last, unhappily not yet at an end, but however

verging, it is to be hoped, towards extinction- The hus-

band's property, is now the company * of his wife ; the father's

the guardianship and service of his child ; the master's, the

service of bis servant:

* The consortium, sajs the English Law.
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^^j"- talogue of possessions, it seems to have been con-

""""^'^—
' sidered as a branch of property. Some of these

apphcations of the words property, object of pro-

perty, (the last, for instance) are looked upon,

indeed, as more figurative, and less proper than

the rest : but since the truth is, that where the

immediate object is incorporeal, they are all of

them improper, it is scarce practicable any where

to draw the line.

Notwithstanding all this latitude, yet, among

the relations in virtue of which you are said to be

possessed of a condition, there is one at least

which can scarcely, by the most forced construc-

tion, be said to render any other man, or any other

thing, the object of your property. This is the

right of persevering in a certain course of action

;

for instance, in the exercising of a certain trade.

Now to confer on you this right, in a certain de-

gree at least, the law has nothing more to do than

barely to abstain from forbidding you to exercise

it. Were it to go farther, and, for the sake of

enabling you to exercise your trade to the greater

advantage, prohibit others from exercising the

like, then, indeed, persons might be found, who in

a certain sense, and by a construction rather

forced than otherwise, might be spoken of as being

the objects of your property : viz. by being made

to render you that sort of negative service which

consists in the forbearing to do those acts which
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would lessen the profits of your trade. But the

ordinary right of exercising any such trade or pro-

fession, as is not the object of a monopoly, imports

no such thing ; and yet, by possessing this right,

a man is said to possess a condition : and by for-

feiting it, to forfeit his condition.

After all, it will be seen, that there must be

cases in which, according to the usage of lan-

guage, the same offence may, with more or less

appearance of propriety, be referred to the head

of offences against condition, or that of offences

against property indifferently. In such cases the

following rule may serve for drawing the line.

Wherever, in virtue of your possessing a pro-

perty, or being the object of a property possessed

by another, you are characterised, according to

the usage of language, by a particular name, such

as master, servant, husband, wife, steward, agent,

attorney, or the like, there the word condition may

be employed in exclusion of the word property

:

and an offence in which, in virtue of your bear-

ing such relation, you are concerned, either in

the capacity of an offender, or in that of a party

injured, may be referred to the head of offences

against condition, and not to that of offences

against property. To give an example: Being

bound, in the capacity of land steward to a certain

person, to oversee the repairing of a certain bridge,

you forbear to do so : in this case, as the services
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you are bound to render are of the number of

those which give occasion to the party, from whom
they are due, to be spoken of under a certain

generical name, viz. that of land steward, the

offence of withholding them may be referred to

the class of offences against condition. But sup-

pose that, without being engaged in that general

and miscellaneous course of service, which with

reference to a particular person would deno-

minate you his land steward, you were bound,

whether by usage or by contract, to render him

that single sort of service which consists in the

providing, by yourself or by others, for the re-

pairing of that bridge : in this case, as there is

not any such current denomination to which, in

virtue of your being bound to render this service^

you stand aggregated (for that of architect, ma-

son, or the like, is not here in question) the of-

fence you commit by withholding such service

can not with propriety be referred to the class of

offences against condition : it can only therefore

be referred to the class of offences against pro-

perty.

By way of further distinction, it may be re-

marked, that where a man, in virtue of his being

bound to render, or of others being bound to

render him, certain services, is spoken of as pos-

sessing a condition, the assemblage of services is

generally so considerable, in point of duration, as
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to constitute a course of considerable length, so Cuap.

.
XVI,

as on a variety of occasions to come to be varied '—v—

'

and repeated : and in most cases, when the con-

dition is not of a domestic nature, sometimes for

the benefit of one person, sometimes for that of

another. Services which come to be rendered to

a particular person on a particular occasion,

especially if they be of short duration, have sel-

dom the effect of occasioning either party to be

spoken of as being invested with a condition.

The particular occasional services which one man
may come; by contract or otherwise, to be bound

to render to another, are innumerably various :

but the number of conditions which have names

may be counted, and are, comparatively, but few.

If after all, notwithstanding the rule here

given for separating conditions from articles of

property, any object should present itself which

should appear to be referable, with equal pro-

priety, to either head, the inconvenience would

not be material ; since in such cases, as will be

seen a little farther on, whichever appellation

were adopted, the list of the offences, to which

the object stands exposed, would be substantially

the same.

These difficulties being cleared up, we now

proceed to exhibit an analytical view of the se-

veral possible offences against trust.
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XXVII.

Offences
Offciices against trust may be distinguished, in

against trust the first place, into such as concern the existence—their con- ^

nection with of the trust in the hands of such or such a person,
each other. ^

and such as concern the exercise of the functions

that belong to it*. First then, with regard to

* We shall have occasion, a little farther on, to speak of

the person in whose hands the trust exists, under the de-

scription of the person who possesses, or is in possession of

it, and thence of the possession of the trust abstracted from

the consideration of the possessor. However different the

expression, the import is in both cases the same. So irre-

gular and imperfect is the structure of language on this head,

that no one phrase can be made to suit the idea on all the

occasions on which it is requisite it should be brought to

view : the phrase must be continually shifted, or new modi-

fied : so likewise in regard to conditions, and in regard to

property. The being invested with, or possessing a condi-

tion : the being in possession of an article of pjoperty, that is,

if the object of the property be corporeal ; the having a legal

title (defeasible or indefeasible) to the physical possession of

it, answers to the being in possession of a trust, or the being

the person in whose hands a trust exists. In like manner,

to the exercise of the functions belonging to a trust, or to a

condition, corresponds the enjoyment of an article of pro-

perty; that is, if the object of it be corporeal, the occupation.

These verbal discussions are equally tedious and indis-

pensable. Striving to cut a new road through the wilds

of jurisprudence, I find myself continually distressed, for .

want of tools that are fit to work with. To frame a com-

plete set of new ones is impossible. All that can be done

is, to make here and there a new one in cases of absolute
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such as relate to its existence. An offence of Chap.
XVJ.

this description, like one of any other description, ^—v—

'

if an offence it ought to be, must to some person

or other import a prejudice. This prejudice may
be distinguished into two branches : 1 . That which

may fall on such persons as are or should be in-

vested with the trust : 2. That which may fall on

the persons for whose sake it is or should be in-

stituted, or on other persons at large. To begin

with the former of these branches. Let any trust

be conceived. The consequences which it is in

the nature of it to be productive of to the pos-

sessor, must, in as far as they are material*, be

either of an advantageous or of a disadvantageous

nature : in as far as they are advantageous, the

trust may be considered as a benefit or privilege :

necessity, and for the rest, to patch up from time to time

the imperfections of the old.

As to the bipartition which this paragraph sets out with,

it must be acknowledged not to be of the nature of those

which to a first glance afford a sort of intuitive proof of their

being exhaustive. There is not that marked connection and

opposition between the terras of it, which subsists between

contradictory terms and between terms that have the same

common genus. I imagine, however, that upon examination

it would be found to be exhaustive notwithstanding : and

that it might even be demonstrated so to be. But the de-

monstration would lead us too far out of the ordinary track

of language.

* See Cap. vii. [Actions.] 111.
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in as far as they are disadvantageous, it may be

considered as a burthen *. To consider it then upon

the footing of a benefit. The trust either is of the

number of those which ought by law to subsistf;

* If advantageous, it will naturally be on account of the

powers or rights that are annexed to the trust : if disadvan-

tageous, on account of the duties.

t It may seem a sort of anachronism to speak on the

present occasion of a trust, condition, or other possession,

as one of which it may happen that a man ought or ought

not to have had possession given him by the law, for the

plan here set out upon is to give such a view all along of

the laws that are proposed, as shall be taken from the

reasons which there are for making them : the reason then

it would seem should subsist before the law : not the law

before the reason. Nor is this to be denied : for, unques-

tionably, upon the principle of utility, it may be said with

equal truth of those operations by which a trust, or any

other article of property, is instituted, as of any other

operations of the law, that it never can be expedient they

should be performed, unless some reason for performing

them, deduced from that principle, can be assigned. To

give property to one man, you must impose obligation on

another : you must oblige him to do something which he

may have a mind not to do, or to abstain from doing some-

thing which he may have a mind to do : in a word, you must

in some way or other expose him to inconvenience. Every

such law, therefore, must at any rate be mischievous in the

first instance ; and if no good effects can be produced to set

against the bad, it must be mischievous upon the whole.

Some reasons, therefore, in this case, as in every other, there

ought to be. The truth is, that in the case before us, the
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that is, wliich the legislator meant should be Cha^.

established ; or is not. If it is, the possession '—v—

'

which at any time you may be deprived of, with

respect to it, must at that time be either present

or to come : if to come (in which case it may be

regarded either as certain or as contingent) the

investitive event, or event from whence your

reasons are of too various and complicated a nature to be

brought to view in an analytical outline like the present.

Where the offence is of the number of those by which person

or reputation are affected, the reasons for prohibiting it lie

on the surface, and apply to every man alike, ^ui property

^

before it can be offended against, must be created, and at

the instant of its creation distributed, as it were, into parcels

of different sorts and sizes, which require to be assigned,

some to one man and some to another, for reasons, of which

many lie a little out of sight, and which being different in

different cases, would take up more room than could con-

sistently be allotted to them here. For the present purpose,

it is sufficient if it appear, that for the carrying on of the

several purposes of life, there are trusts, and conditions, and

other articles of property, which must be possessed by

somebody : and that it is not every article that can, nor

every article that ought, to be possessed by every body.

What articles ought to be created, and to what persons,

and in what cases they ought to be respectively assigned,

are questions which cannot be settled here. Nor is there

any reason for wishing that they could, since the settling

them one way or another is what would make no difference

in the nature of any offence whereby any party may be ex-

posed, on the occasion of any such institution to sustain

a detriment.
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^xvh
possession of it should have taken its commence-

^' ' ment, was either an event in the production of

which the will of the offender should have been

instrumental, or any other event at large : in the

former case, the offence may be termed wrongful

non-itivestment of trust : in the latter case, wrongful

interception of trust*. If at the time of the of-

fence whereby you are deprived of it, you were

already in possession of it, the offence may be

stiled wrongful divestment of trust. In any of

these cases, the effect of the offence is either to

put somebody else into the trust, or not : if not,

it is wrongful divestment, wrongful interception,

or wrongful divestment, and nothing more : if it

be, the person put in possession is either the

* In the former case it may be observed, the act is of the

negative kind: in the latter, it will commonly be of the

positive kind.

As to the expression non-investment of trust, I am sensible

that it is not perfectly consonant to the idiom of the lan-

guage : the usage is to speak of a person as being invested

(that is clothed) with a trust, not of a trust as of a thing,

that is li&eM invested, or put on. The phrase at length would

be, the non-investment of a person with a trust : but this

phrase is by much too long-winded to answer the purpose of

an appellative. I saw, therefore, no other resource than to

venture upon the ellipsis here employed. The antient law-

yers, in the construction of their appellatives, have indulged

themselves in much harsher ellipsises without scruple. See

above, xxv. note. It is already the usage to speak of a trust

as a thing that vests^ and as a thing that may be divested.
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wrong doer himself, in wliich case it may be stiled ^^"^^'••

usurpation of trust; or some other person, in which ' ^

case it may be stiled zororigful investment, or attri-

bution, of trust. If the trust in question is not of

the number of those which ought to subsist, it

depends upon the manner in which one man de-

prives another of it, whether such deprivation

shall or shall not be an offence, and, accordingly,

whether non-investment, interception, or divest-

ment, shall or shall not be wrongful. But the

putting any body into it must at any rate be an

offence : and this offence may be either usurpation

or wrongful investment, as before.

In the next place, to consider it upon the

footing of a burthen. In this point of view, if no

other interest than that of the persons liable to

be invested with it were considered, it is what

ought not, upon the principle of utility, to

subsist : if it ought, it can only be for the sake of

the persons in whose favour it is established. If

then it ought not on any account to subsist,

neither non-investment, interception, nor divest-

ment, can be wrongful with relation to the

persons first-mentioned, whatever they may be

on any other account, in respect of the manner in

which they happen to be performed : for usurpa-

tion, though not likely to be committed, there is

the same room as before : so likewise is there for

wrongful investment ; which, in as far as the

trust is considered as a burthen, may be stiled

VOL. II. I



114 DIVISION OF OFFENCES.

wrongful imposition of trust. If the trust, being

still of the burthensome kind, is of the number of

those which ought to subsist, any offence that can

be committed, with relation to the existence of it,

must consist either in causing a person to be in

possession of it, who ought not to be, or in causing

a person not to be in possession of it who ought to

be : in the former case, it must be either usurp-

ation or wrongful divestment, as before : in the

latter case, the person who is caused to be not in

possession, is either the wrong doer himself, or

some other : if the wrong doer himself, either at

the time of the offence he was in possession of it,

or he was not : if he was, it may be termed

wrongful abdication of trust ; if not, wrongful de-

trectation* or non-assumption: if the person, whom
the offence causes not to be in the trust, is any

other person, the offence must be either wrongful

divestment, wrongful non-investment, or wrongful

interception, as before : in any of which cases,

to consider the trust in the light of a burthen,

it might also be stiled wrongful eiernption from

i7^ust.

Lastly, with regard to the prejudice which the

persons for whose benefit the trust is instituted,

* [Detrectation.] I do not find that this word has yet

been received into the English language. In the Latin,

however, it is very expressive, and is used in a sense exactly

suitable to the sense here given to it. Militiam detrectare,

to endeavour to avoid serving in the army, is a phrase not

unfrequently met with in the Roman writers.
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or any other persons whose interests may come ^«*p-

to be affected by its existing or not existing in
'—v—

'

such or such hands, are liable to sustain. Upon

examination it will appear, that by every sort of

offence whereby the persons who are or should

be in possession of it are liable, in that respect,

to sustain a prejudice, the persons now in ques-

tion are also liable to sustain a prejudice. The

prejudice, in this case, is evidently of a very

different nature from what it was of in the other

:

but the same general names will be applicable in

this case as in that. If the beneficiaries, or per-

sons whose interests are at stake upon the exer-

cise of the trust, or any of them, are liable to

sustain a prejudice, resulting from the quality of

the person by whom it may be filled, such preju-

dice must result from the one or the other of two

causes : 1. From a person's having the possession

of it who ought not to have it : or 2. From a

person's not having it who ought : whether it be

a benefit or burthen to the possessor, is a circum-

stance that to this purpose makes no difference.

In the first of these cases the offences from which

the prejudice takes its rise are those of usurpa-

tion of trust, wrongful attribution of trust, and

wrongful imposition of trust : in the latter, wrong-

ful non-investment of trust, wrongful interception

of trust, wrongful divestment of trust, wrongful

abdication of trust, and wrongful detrectation of

trust.
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Chap. So iiiuch for the offences which concern the
XVI. . - n 11-1

"^—V—
' existence or possession oi a trust : those wnicn

concern the exercise of the functions that belong

to it may be thus conceived. You are in posses-

sion of a trust : the time then for your acting in it

must, on any given occasion, (neglecting, for

simplicity's sake, the then present instant) be

either past or yet to come. If past, your conduct

on that occasion must have been either conforma-

ble to the purposes for which the trust was insti-

tuted, or unconformable : if conformable, there

has been no mischief in case : if unconformable,

the fault has been either in yourself alone, or in

some other person, or in both : in as far as it has

lain in yourself, it has consisted either in your not

doing something which you ought to do, in which

case it may be stiled negative breach of trust ; or

in your doing something which you ought not to

do : if in the doing something which you ought

not to do, the party to whom the prejudice has

accrued is either the same for whose benefit the

trust was instituted, or some otherparty at large : in

the former of these cases, the offence may be stiled

positive bredch of trust ; in the other abuse of trust*.

* What is here meant by abuse of trust, is the exercise of

a power usurped over strangers, under favour of the powers

properly belonging to the trust. The distinction between

what is here meant by breach of trust, and what is here

meant by abuse of trust, is not very steadily observed in com-

mon speech : and in regard to public trusts, it will even in
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In as far as the fault lies in another person, the Chav.
7 XVT.

offence on his part may be stiled disturbance of
'—v—

'

trust. Supposing the time for your acting in the

trust to be yet to come, the effect of any act which

tends to render your conduct unconformable to

the purposes of the trust, may be either to render

it actually and eventually unconformable, or to

produce a chance of its being so. In the former

of these cases, it can do no otherwise than take

one or other of the shapes that have just been men-

tioned. In the latter case, the blame must lie

either in yourself alone, or in some other person,

or in both together, as before. If in another per-

son, the acts whereby he may tend to render your

conduct unconformable, must be exercised either

on yourself, or on other objects at large. If ex-

ercised on yourself, the influence they possess must

many cases be imperceptible. The two offences are, however,

in themselves perfectly distinct: since the persons, by whom
the prejudice is suffered, are in many cases altogether dif-

ferent. It may be observed, perhaps, that with regard to

abuse of trust, there is but one species here mentioned ; viz.

that which corresponds to positive breach of trust : none

being mentioned as corresponding to negative breach of trust.

The reason of this distinction will presently appear. In fa-

vour of the parties, for whose benefit the trust was created,

the trustee is bound to act ; and therefore merely by his

doing nothing they may receive a prejudice : but in favour of

other persons at large he is not bound to act: and therefore

it is only from some positive act on his part that any pre-

judice can ensue to them.
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Chap, either be such as operates immediately on your
^—V—

' body, or such as operates immediately on your

mind. In the latter case, again, the tendency of

them must be to deprive you either of the know-

ledge, or of the power, or of the inclination*,

which would be necessary to your maintaining

such a conduct as shall be conformable to the

purposes in question. If they be such, of which

the tendency is to deprive you of the inclination in

question, it must be by applying to your will the

force of some seducing motive f. Lastly, This mo-

tive must be either of the coerc'i've, or of the

alluring kind ; in other words, it must present

itself either in the shape of a mischief or of an

advantage. Now in none of all the cases that

have been mentioned, except the last, does the

offence receive any new denomination ; according

to the event it is either a disturbance of trust, or

an abortive attempt to be guilty of that offence.

In this last it is termed bribery ; and it is that

particular species of it which may be termed active

bribery, or bribe-giving. In this case, to consider

the matter on your part, either you accept of the

bribe, or you do not : if not, and you do not after-

wards commit, or go about to commit, either a

breach or an abuse of trust, there is no offence, on

your part, in the case : if you do accept it, whether

* See infra ; and eh. xviii. [Indirect Legislation.]

t See ch. xi. [Dispositions] xxix.
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you eventually do or do not commit the breach or Ci^r-

the abuse which it is the bribe-givers intention you '

—

^^—
should commit, you at any rate commit an offence

which is also termed bribery : and which, for dis-

tinction sake may be termed passive bribery, or

bribe-taking*. As to any farther distinctions,

they will depend upon the nature of the par-

ticular sort of trust in question, and therefore

belong not to the present place. And thus we

have thirteen sub-divisions of offences against

trust
:

. viz. 1 . Wrongful non-investment of trust

2. Wrongful interception of trust. 3. Wrongful

divestment of trust. 4. Usurpation of trust-

5. Wrongful investment or attribution of trust-

6. Wrongful abdication of trust. 7- Wrongful

detrectation of trust. 8. Wrongful imposition of

trust. 9. Negative breach of trust. 10. Posi-

tive breach of trust. 1 ] . Abuse of trust. 12. Dis-

turbance of trust. 1 3. Bribery.

* To bribe a trustee, as such, is in fact neither more nor

less than to suborn him to be ^ilty of a breach or an abuse of

trust. Now subornation is of the number of those accessory

offences which every principal offence, one as well as another,

is liable to be attended with. See infra, and B. 1. tit. [Ac-

cessory offences.] This particular species of subornation

however, being one that, besides its having a specific name

framed to express it, is apt to engage a particular share of

attention, and to present itself to view in company with other

offences against trust, it would have seemed an omission not

to have included it in that catalogue.
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Chap. XXVIII.
XVI.

'—V—
' From what has been said, it appears that there

ProdifHiity
i /v.

in trustees cannot be any other offences, on the part of a
dismissed to

i •
-i i r •

Class 3. trustee, by which a beneficiary can receive on any

particular occasion any assignable specific preju-

dice. One sort of acts, however, there are by

which a trustee may be put in some danger of re-

ceiving- a prejudice, although neither the nature

of the prejudice, nor the occasion on w^hich he is

in danger of receiving it, should be assignable.

These can be no other than such acts, whatever

they may be, as dispose the trustee to be acted

upon by a given bribe with greater effect than any

with which he could otherwise be acted upon : or

in other words, which place him in such circum-

stances as have a tendency to encrease the quan-

tum of his sensibility to the action of any motive

of the sort in question*. Of these acts, there

seem to be no others, that will admit of .a descrip-

tion applicable to all places and times alike, than

acts o^ prodigality on the part of the trustee. But

in acts of this nature the prejudice to the beneficiary

is contingent only and unliquidated ; w^hile the

prejudice to the trustee himself is certain and

liquidated. If therefore on any occasion it should

be found adviseable to treat it on the footing ofan

offence, it will find its place more naturally in the

class of self-regarding ones.

* See ch. vi. [Sensibility] ii.
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XXIX. Chap.
XVI.

As to the sub-divisions of offences against trust, ..^^—v—

'

'-'
1 he sub-

these are perfectly analogous to those of offences divisions of
^ '' '^ offences

by falsehood. The trust may be private, semi-pub- against trust

are also de-

lic, or public : it may concern property, person, temiined by

,
the divisions

reputation, or condition ; or any two or more oi ot tiie pre-

those articles at a time : as will be more particu- classes.

larly explained in another place. Here too the

offence, in running over the ground occupied by

the three prior classes, will in some instances

change its name, while in others it will not.

XXX.

Lastly, If it be asked. What sort of relation there Connection

subsists between falsehoods on one hand, and fences by

'

offences concerning trust on the other hand ; the an?offences

answer is, they are altogether disparate. False-
''^^"'^'^™*^'

hood is a circumstance that may enter into the

composion of any sort of offence, those concerning

trust, as well as any other : in some as an acci-

dental, in others as an essential instrument. Breach

or abuse of trust are circumstances which, in the

character of accidental concomitants, may enter

into the composition of any other offences (those

against falsehood included) besides those to which

they respectively give name.
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Genera of Class I.

XXXI.

Anaij^sisinto Retummff now to class the first, let us pursue
genera pur- ...
sued no far- the distribution a step farther, and branch out the
therthan ,,... p, , , i'i«i
Class 1. several divisions of that class, as above exhibited,

into their respective genera, that is, into such mi-

nuter divisions as are capable of being charac-

terised by denominations of which a great part

are already current among the people *. In this

place the analysis must stop. To apply it in the

same regular form to any of the other classes

seems scarcely practicable : to semi-public, as also

to public offences, on account of the interference

of local circumstances : to self-regarding ones, on

account of the necessity it would create of de-

ciding prematurely upon points which may appear

liable to controversy : to offences by falsehood,

and offences against trust, on account of the de-

pendence there is between this class and the three

former. What remains to be done in this way,

* In the enumeration of these genera, it is all along to be

observed, that offences of an accessory nature are not men-

tioned ; except unless it be here and there where they have

obtained current names which seemed too much in vogue to

be omitted. Accessory offences are those which, without

being the very acts from which the mischief in question takes

its immediate rise, are, in the way of causality, connected

with those acts. See ch. vii. [Actions] xxiv. and B. I. tit.

[Accessory offences.]
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with reference to these four classes, will require Chap.

discussion, and will therefore be introduced with '—v—

'

more propriety in the body of the work, than in a

preliminary part, of which the business is only to

draw outlines.

XXXII.

An act, by which the happiness of an individual Offences
•^ ' ' against an

is disturbed, is either simple in its effects or comple.v. individual

may be sim-

It may be stiled simple in its effects, when it pie in tiieir

cficcls or

affects him in one only of the articles or points in complex.

which his interest, as we have seen, is liable to be

affected : complex, when it affects him in several

of those points at once. Such as are simple in

ther effects must of course be first considered.

XXXIII.

In a simple way, that is in one way at a time, a Offences

man's happiness is liable to be disturbed either son—the^r

]. By actions referring to his own person itself ;

^^°^'^^*

or 2. By actions referring to such external objects

on which his happiness is more or less dependent.

As to his own person, it is composed of two dif-

ferent parts, or reputed parts, his body and his

mind. Acts which exert a pernicious influence on

his person, whether it be on the corporeal or on

the mental part of it, will operate thereon either

immediately, and without affecting his will, or me-

diately, through the intervention of that faculty :

viz. by means of the influence which they cause his

will to exercise over his body. If with the inter-

vention of his will, it must be by mental coercion :
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that is, by causing him to will to maintain, and

thence actually to maintain, a certain conduct

which it is disagreeable, or in any other way per-

nicious, to him to maintain. This conduct may

either be positive or negative * : when positive, the

coercion is stiled compulsion or constraint : when

negative, restraint. Now the way in which the

coercion is diagreeable to him, may be by pro-

ducing either pain of body, or only pain of mind.

If pain of body is produced by it, the offence will

come as well under this as under other denomina-

tions, which we shall come to presently. More-

over, the conduct which a man, by means of the

coercion, is forced to maintain, will be determined

either specifically, and originally by the determina-

tion of the particular acts themselves, which he is

forced to perform or to abstain from, or generally

and incidentally, by means of his being forced to

be or not to be in such or such a place. But if he

is prevented from being in one place, he is con-

fined thereby to another. For the whole surface

of the earth, like the surface of any greater or

lesser body, may be conceived to be divided into

two, as well as into any otlier number of parts or

spots. If the spot then, which he is confined to,

be smaller than the spot which he is excluded from,

his condition may be called confinement : if larger,

* Ch. vii. [Actions] viii.
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banishment*. Whether an act, the effect of which

is to exert a pernicious influence on the person of

him who suffers by it, operates with or without

the intervention of an act of his will, the mischief

it produces will either be mortal or jiot mortal. If

not mortal, it will either be reparable, that is tem-

porary ; or irreparable, that is perpetual. If re-

parable, the mischievous act may be termed a

simple corporal injuty ; if irreparable, an irreparable

corporal injury. Lastly, a pain that a man expe-

riences in his mind will either be a pain of actual

sufferance, or a pain of apprehension. If a pain of

apprehension, either the offender himself is repre-

sented as intending to bear a part in the produc-

tion of it, or he is not. In the former case the

offence may be stiled menacement : in the latter

case, as also where the pain is a pain of actual

sufferance, a simple mental injury. And thus we

have nine genera or kinds of personal injuries

;

which, when ranged in the order most commo-

dious for examination, will stand as follows ; viz.

1. Simple corporal injuries. 2. Irreparable cor-

poral injuries. 3. Simple injurious restrainment.

* Of these, and the several other leading expressions

which there is occasion to bring to view in the remaining

part of this analysis, ample definitions will be found in the

body of the work, conceived in terminis legis. To give parti-

cular references to these difinitions, v/oiild be incumbering the

page to little purpose.
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Chaf. 4. Simple injurious compulsion*. 5. Wrongful con-

—V—
' finement. 6. Wrongful banishment. 7- Wrong-

ful homicide. 8. Wrongful menacementf . 9"- Sim-

ple mental injuries J.

* Injurious restrainment at large, and injurious compulsion

at large, are here stiled simple, in order to distinguish them

from confinement, banishment, robbery, and extortion; all

which are, in many cases, but so many modifications of one

or other of the two first-mentioned offences.

To constitute an offence an act of simple injurious restrain-

ment, or simple injurious compulsion, it is sufficient if the in-

fluence it exerts be, in the first place, pernicious ; in the next

place, exerted on the person by the medium of the will : it is

not necessary that that part of the person on which it is ex-

erted be the part to which it is pernicious : it is not even ne-

cessary that it should immediately be pernicious to either of

these parts, though to one or other of them it must be perni-

cious in the long-run, if it be pernicious at all. An act in

which the body, for example, is concerned, may be very disa-

greeable, and thereby pernicious to him who performs it,

though neither disagreeable nor pernicious to his body : for

instance, to stand or sit in public with a label on his back?

or under any other circumstances of ignominy.

t It may be observed, that wrongful menacement is in-

cluded as well in simple injurious restrainment, and simple

injurious compulsion, except in the rare case where the mo-

tives by which one man is prevented by another from doing a

thing that would have been materially to his advantage, or

induced to do a thing that is materially to his prejudice, are

of the alluring kind.

t Although, for reasons that have been already given,

(supra xxxi.) no complete catalogue, nor therefore any ex-
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XXXIV. %^l-

We come now to offences against reputation oi^Il^^
against— ——

—

repulation.

haustive view, of either semi-public or self-regarding of-

fences, can be exhibited in this chapter, it may be a

satisfaction, however, to the reader, to see some sort of list of

them, if it were only for the sake of having examples before

his eyes. Such lists cannot any where be placed to more

advantage than under the heads of the several divisions of

private extra-regarding offences, to which the semi-public

and self-regarding offences in question respectively corres-

pond. Concerning the two latter, however, and the last more

particularly, it must be understood that all I mean by insert-

ing them here, is to exhibit the mischief, if any, which it is of

the nature of them respectively to produce, without deciding

upon the question, whether it would be worth while [See ch.

xiii. Cases unmeet] in every instance, for the sake of com-

bating that mischief, to introduce the evil of punishment. In

the course of this detail, it will be observed, that there are

several heads of extra-regarding private offences, to which

the correspondent heads, either of semi-public or self-re-

garding offences, or of both, are wanting. The reasons of

these deficiencies will probably, in most instances, be evident

enough upon the face of them. Lest they should not, they

are however specified in the body of the work. They would

take up too much room were they to be inserted here.

I. Semi-public offences through calamity. Calamities,

by which the persons or properties of men, or both, are lia-

ble to be affected, seem to be as follows : 1 . Pestilence or

contagion. 2. Famine, and other kinds of scarcity. 3. Mis-

chiefs producible by persons deficient in point of under-

standing, such as infants, idiots, and maniacs, for want of

their being properly taken care of. 4. Mischief producible

by the ravages of noxious animals, such as beasts of prey.
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Chap, merely. These require but few distinctions. In
"—V—

' point of reputation there is but one way of suffer-

locusts, &c. &c. 5. Collapsion, or fall of large masses of

solid matter, such as decayed buildings, or rocks, or masses

of snow, 6. Inundation or submersion. 7. Tempest^

8. Blight. 9. Conflagration. 10. Explosion. In as far as

a man may contribute, by any imprudent act of his, to give

birth to any of the above calamities, such act may be an

offence. In as far as a man may fail to do what is incumbent

on him to do towards preventing them, such failure may be

an offence.

II. Semi-public offences of mere delinquency. A
whole neighbourhood may be made to suffer, 1. Simple cor-

poral injuries : in other words, they may be made to suffer in

point of health, by offensive or dangerous trades or manufac-

tures : by selling or falsely puffing off" unwholesome medicines

or provisions : by poisoning or drying up of springs, destroy-

ing of aqueducts, destroying woods, walls, or other fences

against wind and rain : by any kinds of artificial scarcity ; or by

any other calamities intentionally produced. 2 and 3. Simple

injurious restrainraent, and simple injurious compulsion : for

instance, by obliging a whole neighbourhood, by dint of

threatening hand-bills, or threatening discourses, publicly

delivered, to join, or forbear to join, in illuminations, ac-

clamations, outcries, invectives, subscriptions, undertakings,

processions, or any other mode of expressing joy or grief,

displeasure or approbation ; or, in short, in any other course

of conduct whatsoever 4. and 5. Confinement and banish-

ment : by the spoiling of roads, bridges, or ferry-boats : by

destroying or unwarrantably pre-occupying public carriages,

or houses of accommodation. 6. By menacement : as by in-

cendiary letters, and tumultuous assemblies: by newspapers

or hands-bills, denouncing vengeance against persons of
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ing, which is by losing a portion of the good-will ^^'^^-

of others. Now, in respect of the good-will '—v—

'

which others bear you, you may be a loser in

either of two ways : 1. By the manner in which

you are thought to behave yourself; and ^. By
the manner in which others behave, or are thought

to behave, towards you. To cause people to

think that you yourself have so behaved, as to

have been guilty of any of those acts which cause

a man to possess less than he did before of the

good-will of the community, is what may be stiled

defamation. But such is the constitution of

human nature, and such the force of prejudice,

that a man merely by manifesting his own want

of good-will towards you, though ever so unjust

in itself, and ever so unlawfully expressed, may
in a manner force others to withdraw from you a

particular denominations : for example, against Jews, Catho-

lics, Protestants, Scotchmen, Gascons, Catalonians, &c.

7. Simple mental injuries : as by distressful, terrifying, ob-

scene, or irreligious exhibitions ; such as exposure of sores

by beggars, exposure of dead bodies, exhibitions or reports

of counterfeit witchcrafts or apparitions, exhibition of ob-

scene or blasphemous prints : obscene or blasphemous dis-

courses held in public : spreading false news of public

defeats in battlC; or of other misfortunes.

III. Self-regarding offences against person. 1. Fasting,

Abstinence from venery, self-flagellation, self-mutilation, and

other self-denying and self-tormenting practices. 2. Glut-

tony, drunkenness, excessive venery, and other species of

intemperance. 3. Suicide.

VOL. II. K
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part of theirs. When he does this by words, or

by such actions as have no other effect than in as

far as they stand in the place of words, the

offence may be stiled vilification. When it is

done by such actions as, besides their having this

effect, are injuries to the person, the offence may

be stiled a personal insult : if it has got the length

of reaching the body, a corporal insult : if it stopt

short before it reached that length, it may be

stiled insulting menacement. And thus we have

tvjo genera or kinds of offences against reputation

merely; to wit, I . Defamation : and, 2. Vilifica-

tion, or Revilement*. As to corporal insults,

and insulting menacement, they belong to the

compound title of offences against person and

reputation both together.

XXXV.

Offences If the property of one man suffers by the de-
against

. « . i .

propertj-. linqucncy of another, such property either was m
trust with the offender, or it was not : if it was

in trust, the offence is a breach of trust, and of

whatever nature it may be in other respects, may

be stiled dissipation in breach of trust, or dissipatioii

ofproperty in trust. This is a particular case : the

* I. Semi-public offences. 1. Calumniation and vili-

fication of particular denominations of persons; such as

Jews, Catholics, &c.

II. Self-regarding offences. 1. Incontinence in

females- 2. Incest.
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opposite one is the more common : in such case

the several ways in which property may, by possi-

bihty, become the object of an offence, may be

thus conceived. Offences against property, of

whatever kind it be, may be distinguished, as hath

been already intimated *, into such as concern the

legal possession of it, or right to it, and such as

concern only the enjoyment of it, or, what is the

same thing, the exercise of that right. Under

the former of these heads come, as hath been

already intimated f, the several offences of wrong-

ful non-irwestment^ wrongful interception, wrongful

divestment, usurpation, and wrongful attribution.

When in the commission of any of these offences

a falsehood has served as an instrument, and that,

as it is commonly called, a wilful, or as it might

more properly be termed, an advised % one, the

&^\t\ieifraudulent may be prefixed to the name of

the offence, or substituted in the room of the

word wrongful. The circumstance of fraudulency

then may serve to characterise a particular

species, comprisable under each of those generic

heads : in like manner the circumstance of force,

of which more a little farther on, may serve to

characterise another. With respect to wrongful

interception in particular, the investitwe event by

which the title to the thing in question should

have accrued to you, and for want of which such

* Supra xxvii. f lb. \ See ch. ix. [Consciousness] ii.
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xlY'
^^^^^ ^^' ^^^<^^g^ t^^ delinquency of the offender,

'—V'—
' as it were, intercepted, is either an act of his own,

expressing it as his will, that you should be con-

sidered by the law as the person who is legally

in possession of it, or it is any other event at

large : in the former case, if the thing, of which

you should have been put into possession, is a

sum of money to a certain amount, the offence is

that which has received the name of insohency

;

which branch of delinquency, in consideration of

the importance and extent of it, may be treated

on the footing of a distinct genus of itself*.

Pa)iment, * The light in which the offence of insolvency is here ex-

hibited, may perhaps at first consideration be apt to appear

not only novel but improper. It may naturally enough ap-

pear, that when a man owes you a sum of money, for in-

stance, the right to the money is your's already, and that

what he v?ithholds from you by not paying you, is not the

legal title to it, possession of it, or power over it, but the

physical possession of it, or power over it, only. But upon a

more accurate examination this will be found not to be the

case. What is meant by payment, is always an act of inves-

titive power, as above explained, an expression of an act of

the will, and not a piiysical act : it is an act exercised with

relation indeed to the thing said to be paid, but not in a

physical sense exercised tipon it. A man who owes you ten

pounds, takes up a handful of silver to that amount, and

lays it down on a table at which you are sitting. If then by

words, or gestures, or any means whatever, addressing him-

self to you^ he intimates it to be his will that you should take

up the money, and do with it as you please, he is said to
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Next, with regard to such of the offences ^"^^^
°

• XVI.
against property as concern, only the enjoyment '—v—

'

have paid you : but if the Case was, that he laid it down not

for that purpose, but for some other, for instance, to count it

and examine it, meaning to take it up again himself, or leave

it for somebody else, he has not paid you : yet the physical

acts, exercised upon the pieces of money in question, are in

both cases the same. Till he does express a will to that

purport, what you have is not, properly speaking, the legal

possession of the money, or a right to the money, but only a

right to have him, or in his default perhaps a minister of

justice, compelled to render you that sort of service, by the

rendering of which he is said to pay you : that is, to express

such will as above-mentioned, with regard to some corporeal

article, or other of a certain species, and of value equal to

the amount of what he owes you : or, in other words, to ex-

ercise in your favour an act of investitive power with relation

to some such article.

True it is, that in certain cases a man may perhaps not be

deemed, according to common acceptation, to havepaH you,

without rendering you a further set of services, and those of

another sort : a set of services, which are rendered by the

exercising of certain acts of a physical nature upon the very

thing with which he is said to pay you : to wit, by transfer-

ring the thing to a certain place where you may be sure to

find it, and where it may be convenient for you to receive it.

But these services, although the obligation ofrendering them

should be annexed by law to the obligation of rendering

those other services, in the performance of which the opera-

tion of payment properly consists, are plainly acts of a dis-

tinct nature • nor are they essential to the operation : by

themselves they do not constitute it, and it may be performed

without them. It must be performed without them wherever
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Ch^Y' o^ t^^ object in question. This object must be
' "^ ' either a service, or set of services*, which should

have been rendered by some person, or else an

article belonging to the class of things. In the

former case, the offence may be stiled wrongful

zvithkolcling of servicesf. In the latter case it may
admit of farther modifications, which may be thus

conceived: When any object which you have had

the physical occupation or enjoyment of, ceases, in

any degree, in consequence of the act of another

man, and without any change made in so much

the thing to be transferred happens to be already as much

within the reach, physically speaking, of the creditor, as by

any act of the debtor it can be made to be.

This matter would have appeared in a clearer light had it

been practicable to enter here into a full examination of the

nature of property, and the several modifications of which it

is susceptible : but every thing cannot be done at once.

* Supra xxvi.

t Under wrongful withholding of services is included breach

of contract : the obligation to render services may be ground-

ed either on contract, or upon other titles : in other words,

the event of a man's engaging in a contract is one out of

many other investitive events from which the right of receiv-

ing them may take its commencement. See ch. xvii. [Limits]

§ iv.

Were the word services to be taken in its utmost latitude

(negative included as well as positive) this one head would

cover the whole law. To this place then are to be referred

such services only, the withholding of which does not coin-

cide with any of the other offences, for which seperate deno-

minations have been provided.
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of that power as depends upon the intrinsic phy-

sical condition of your person, to be subject to

that power ; this cessation is either owing to

change in the intrinsic condition of the thing itself,

or in its exterior situation with respect to you,

that is, to its being situated out of your reach. In

the former case, the nature of the change is either

such as to put it out of your power to make any use

of it at all, in which case the thing is said to be

destroyed, and the offence whereby it is so treated

may be termed wrongful destruction : or such only

as to render the uses it is capable ofbeing put to of

less value than before, in which case it is said to be

damaged, or to have sustained damage, and the

offence may be termed wrongful endamagement.

Moreover, in as far as the value which a thing is

of to you is considered as being liable to be in

some degree impaired, by any act on the part of

any other person exercised upon that thing, al.

though on a given occasion no perceptible damage

should ensue, the exercise of any such act is com-

monly treated on the footing of an offence, which

may be termed wrongful using or occupation.

If the cause of the thing's failing in its capa-

city of being of use to you, lies in the exterior

situation of it with relation to you, the offence

may be stiled xvrongful detainme?it*. Wrongful

* In the English law, detinue and detainer : detinue ap-

plied chiefly to moveables ; detainer, to immoveables. Under
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detainment, or detention, during any given period

of time, may either be accompanied with the in-

tention of detaining the thing for ever, (that is

for an indifferent time) or not : if it be, and if it

be accompanied at the same time with the inten-

tion of not being amenable to law for what is done,

it seems to answer to the idea commonly annexed

to the word embezzlement, an offence which is

commonly accompanied with breach of trust*.

In the case of wrongful occupation, the physical

faculty of occupying may have been obtained with

detinue and detainer cases are also comprised, in which the

offence consists in forbearing to transfer the legal possession

of the thing • such cases may be considered as coming under

the head of wrongful non-investment. The distinction be-

tween mere physical possession and legal possession, where

the latter is short-lived and defeasible, seems scarcely

hitherto to have been attended to. In a multitude of in-

stances they are confounded under the same expressions.

The cause is, that probably under all laws, and frequently

for very good reasons, the legal possession, with whatever

certainty defeasible upon the event of a trial, is, down to the

time of that event, in many cases annexed to the appearance

of the physical.

* In attempting to exhibit the import belonging to this

and other names of offences in common use, I must be un-

derstood to speak all along with the utmost diffidence. The

truth is, the import given to them is commonly neither de-

terminate nor uniform : so that in the nature of things, no

definition that can be given of them by a private person can

be altogether an exact one. To fix the sense of them be-

longs only to the legislator.
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or without the assistance or consent of the pro-

prietor, or other person appearing to have a right

to afford such assistance or consent. If without

such assistance or consent, and the occupation

be accompanied with the intention of detaining

the thing for ever, together with the intention

of not being amenable to law for what is done,

the offence seems to answer to the idea com-

monly annexed to the word theft or stealing. If

in the same circumstances a force M put upon

the body of any person who uses, or appears to

be disposed to use, any endeavours to prevent the

act, this seems to be one of the cases in which the

offence is generally understood to come under the

name of robbery.

If the physical faculty in question was obtained

with the assistance or consent of a proprietor, or

other person above spoken of, and still the occu-

pation of the thing is an offence, it may have been

either because the assistance or consent was not

fairly, or because it was not freely obtained. If

not fairly obtained, it was obtained by falsehood,

which, if advised, is in such a case termed fraud

:

and the offence, if accompanied with the intention

of not being amenable to law, may be termed

fraudulent obtainment or defraudmcnt *
. If not

* The remaining cases come under the head of usurpation,

or wrongful investment of property. The distinction seems

hardly hitherto to have been attended to : it turns like an-
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^**- freely obtained, it was obtained by force : to wit,

'—V—
' either by a force put upon tlie body, which has

been already mentioned, or by a force put upon

the mind. If by a force put upon the mind, or

in other words, by the application of coercive

motives *, it must be by producing the apprehen-

sion of some evil : which evil, if the act is an

offence, must be some evil to which on the occasion

in question the one person has no right to expose

the other. This is one case, in which, if the of-

fence be accompanied with the intention of detain-

ing the thing for ever, whether it be or be not

accompanied with the intention of not being

amenable to law, it seems to agree with the idea of

what is commonly meant by extortmi. Now the

part a man takes in exposing another to the evil in

question, must be either a positive or a negative

part. In the former case, again, the evil must

either be present or distant. In the case then

where the assistance or consent is obtained by a

force put upon the body, or where, if by a force

put upon the mind, the part taken in the exposing

a man to the apprehension of the evil is positive,

the evil present, and the object of it his person,

and if at any rate the extortion, thus applied, be

accompanied with the intention of not being amen-

other, mentioned above, upon the distinction between legal

possession and physical. The same observation may be ap-

phed to the case of extortion hereafter following.

* Vide supra, xxvii.
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able to law, it seems to agree with the remaining

case of what goes under the name of robbery.

As to dissipation in breach of trust, this, when

productive of a pecuniary profit to the trustee,

seems to be one species of what is commonly

meant by peculation. Another, and the only re-

maining one, seems to consist in acts of occupation

exercised by the trustee upon the things which

are the objects of the fiduciary property, for his

own benefit, and to the damage of the beneficiary.

As to robbery, tliis offence, by the manner in

which the assistance or consent is obtained, be-

comes an offence against property and person at

the same time. Dissipation in breach of trust,

and peculation, may perhaps be more commo-

diously treated of under the head of offences

against trust *. After these exceptions, we have

thirteen genera or principal kinds of offences

against property, which, when ranged in the order

most commodious for examination, may stand as

follows, viz. 1 . Wrongful non-investment of pro-

perty. 2. Wrongful interception of property. 3.

Wrongful divestment ofproperty. 4. Usurpation

* Usury, which, if it must be an offence, is an offence

committed with consent, that is, with the consent of the

party supposed to be injured, cannot merit a place in the

catalogue of offences, unless the consent were either unfairly

obtained or unfreely • in the first case, it coincides with de-

fraudment ; in the other, with extortion.
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Chap, of property. 5. Wrongful investment of property.

^—V—
' 6. Wrongful withholding of services. 7- Wrong-

ful destruction or endamagement. 8. Wrongful

occupation. 9' Wrongful detainment. 10. Em-

bezzlement. 11. Theft. 12. Defraudment. 13.

Extortion *.

We proceed now to consider offences which are

complex in their effects. Regularly, indeed, we

should come to offences against condition ; but it

will be more convenient to speak first of offences

by which a man's interest is affected in two of the

preceeding points at once.

XXXVI.

Offences First then, with regard to offences which affect

son and re- pcrsou and reputation together. When any man,
pu a ion.

^^ ^ mode of treatment which affects the person.

* I. Semi-public offences. 1. Wrongful divestment,

interception, usurpation, &c. of valuables, which are the pro-

perty of a corporate body ; or which are in the indiscriminate

occupation of a neighbourhood ; such as parish churches,

altars, relicks, and other articles appropriated to the pur-

poses of religion : or things which are in the indiscrimi-

nate occupation of the public at large ; such as mile-stones,

market-houses, exchanges, public gardens, and cathedrals.

2. Setting on foot what have been called bubbles, or fraudu-

lent partnership, or gaming adventures ; propagating false

news, to raise or sink the value of stocks, or of any other

denomination of property.

II. Self-regarding offences. 1. Idleness. 2. Ga-

ming. 3. Other species of prodigality.
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injures the reputation of another, his end and Chap.

purpose must have been either his own immediate '—v—

'

pleasure, or that sort of reflected pleasure, which

in certain circumstances may be reaped from the

suffering of another. Now the only immediate

pleasure worth regarding-, which any one can reap

fi'om the person of another, and which at the same

time is capable of affecting the reputation of the

latter, is the pleasure of the sexual appetite *.

This pleasure, then, if reaped at all, must have

been reaped either against the consent of the

party, or with consent. If with consent, the con-

sent must have been obtained either freely and

fairly both, or freely but not fairly, or else not

even freely ; in which case the fairness is out of

the question. If the consent be altogether want-

ing, the oflPence is called rape : if not fairly ob-

tained, seduction simply : if not freely, it may be

called forcible seduction. In any case, either the

offence has gone the length of consummation, or

has stopt short of that period ; if it has gone that

length, it takes one or other of the names just

mentioned : if not, it may be included alike in all

cases under the denomination of a simple lascivious

injury. Lastly, to take the case where a man in-

juring you in your reputation, by proceedings that

regard your person, does it for the sake of that

See ch. v. [Pleasures and Pains.]
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^yj' sort of pleasure which will sometimes result from
*

"^ ' the contemplation of another's pain. Under these

circumstances either the offence has actually gone

the length of a corporal injury, or it has rested in

menacement : in the first case it may be stiled a

corporal insult ; in the other, it may come under

the name of insulting menacement. And thus we

have six genera, or kinds of offences, against

person and reputation together ; which, when

ranged in the order most commodious for consi-

deration, will stand thus : 1. Corporal insults. 2.

Insulting menacement. 3. Seduction. 4. Rape.

5. Forcible seduction. 6. Simple lascivious in-

juries *.

XXXVII.

Offences Sccoudly, with respect to those which afiPect
against per-"

son and pcrsoH Eud property together. That a force put

upon the person of a man may be among the

means by which the title to property may be un-

lawfully taken away or acquired, has been already

stated f. A force of this sort then is a circum-

stance which may accompany the offences of

wrongful interception, wrongful divestment, usur-

pation, and wrongful investment. But in these

cases the intervention of this circumstance does

* I. Semi-public offences—none,

II. Self-regarding offences. 1. Sacrifice of virgi-

nity. 2, Indecencies not public.

t Supra.
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not happen to have given any new denomination Chap.

to the offence *. In all or any of these cases,
""—v—

'

however, by prefixing the epithet /orciZ'/e, we may

have so many names of offences, which may either

be considered as constituting so many species of

the genera belonging to the division of offences

against property, or as so many genera belonging

to the division now before us. Among the offen-

ces that concern the enjoyment of the thing, the

case is the same with wrongful destruction and

wrongful endamagement ; as also with wrongful

occupation and wrongful detainment. As to the

offence of wrongful occupation, it is only in

the case where the thing occupied belongs to the

class of immoveables, that, when accompanied by

the kind of force in question, has obtained a par-

ticular name which is in common use : in this

case it is called/orci^/e entry: forcible detainment,

as applied also to immoveables, but only to im-

moveables, has obtained, among lawyers at least,

the name oiforcible detainer f . And thus we may

* In the technical language of the English law, property

so acquired is said to be acquired by duress.

t Applied to moveables, the circumstance of force has

never, at least by the technical part of the language, been

taljen into account : no such combination of terms as forcible

occupation is in current use. The word detinue is applied to

moveables only: and (in the language of the law) the word

forcible has never been combined with it. The word applied
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distinguish 1 genera, or kinds of offences, against

person and property together, which, omitting for

conciseness sake the epithet wrongful, will stand

thus: 1. Forcible interception of property. 2.

Forcible divestment of property. 3. Forcible

usurpation. 4. Forcible investment. 5. Forcible

destruction or endamagement. 6. Forcible occu-

pation of moveables. 7. Forcible entry. 8. For-

cible detainment of moveables. 9. Forcible de-

tainment of immoveables. ] 0. Robbery *.

XXXVIII.

Offences We comc now to offences against condition, A
dmon.—

°"'
man's condition or station in life is constituted by

domesticor the legal relation he bears to the persons who are

about him ; that is, as we have already had occa-

sion to shew f, by duties, which, by being imposed

on one side, give birth to rights or powers on the

other. These relations, it is evident, may be

almost infinitely diversified. Some means, how-

ever, may be found of circumscribing the field

to immoveables is detainer : this is combined with the word

forcible : and what is singular, it is scarcely in use without

that word. It was impossible to steer altogether clear of

this technical nomenclature, on account of the influence

which it has on the body of the language.

* I. Semi-public offences. 1. Incendiarism. 2. Cri-

minal inundation.

II. Self-regarding offences—none.

t Supra. XXV. note.
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within which the varieties of them are displayed.

In the first place, they must either be such as are

capable of displaying themselves within the circle

of a private family, or such as require a larger

space. The conditions constituted by the former

sort of relations may be stiled domestic: those

constituted by the latter, civil.

XXXIX.

As to domestic conditions, the legal relations by Domestic

which they are constituted may be distinguished grounded^oi

into 1. Such as are superadded to relations purely
ia^tJ"nsi,fps.

natural : and 2. Such as, without any such na-

tural basis, subsist purely by institution. By re-

lations purely natural, i mean those which may

be said to subsist between certain persons in virtue

of the concern which they themselves, or cer-

tain other persons, have had in the process which

is necessary to the continuance of the species.

These relations may be distinguished, in the first

place, into contiguous and uncontiguous. The

uncontiguous subsist through tiie intervention of

such as are contiguous. The contiguous may be

distinguished, in the first place, into corpiubial, and

post-coimubial* . Those which may be termed

* By the terms connubial and post-connubial, all I mean at

present to bring- to view is, the mere physical union, apart

from the ceremonies and legal engagements that will after-

wards be considered as accompanying it.

VOL. II. L
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Chap, connubial are two : 1 . That which the male bears
'—V—

' towards the female : 2. That which the female

bears to the male*. The post-connubial are

either productive or deri'Cative. The productive is

that which the male and female above-mentioned

bear each of them towards the children who are

Relations— * The vague and undetermined nature of the fictitious

from every entity, Called a relation, is, on accasions like the present, apt

two objects, to be productive of a good deal of confusion. A relation is

either said to be borne by one of the objects which are parties

to it, to the other, or to subsist between them. The latter

mode of phraseology is, perhaps, rather the more common.

In such case the idea seems to be, that from the consideration

of the two objects there results but one relation, which

belongs as it were in common to them both. In some cases,

this perhaps may answer the purpose very well : it will not,

however, in the present case. For the present purpose it

will be necessary we should conceive two relations as re-

sulting from the two objects, and borne, since such is the

phrase, by the one of them to or towards the other : one

relation borne by the first object to the second : another

relation borne by the second object to the first. This is ne-

cessary on two accounts : 1. Because for the relations them-

selves there are in many instances separate names : for

example, the relations of guardianship and wardship : in

which case, the speaking of them as if they were but one,

may be productive of much confusion. 2. Because the two

different relationships give birth to so many conditions

:

which conditions are so far different, that what is predicated

and will hold good of the one, will, in various particulars, as

we shall see, not hold good of the other.
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the immediate fruit of their union ; this is termed

the relation of pareutaUtij. Now as the parents

must be, so the children may be, of different sexes^

Accordingly the relation of parentality may be

distinguished into four species: 1. That which

a father bears to his son : this is termed paternity.

2. That which a father bears to his daughter

:

this also is termed paternity. 3. That which

a mother bears to her son : this is called maternity.

4. That which a mother bears to her daughter

:

this also is termed maternity. Uncontiguous

natural relations may be distinguished into imme-

diate and remote. Such as are immediate, are what

one person bears to another in consequence of

their bearing each of them one simple relation to

some third person. Thus the paternal grand-

father is related to the paternal grandson by

means of the two different relations, of different

kinds, which together they bear to the father : the

brother on the father's side, to the brother by

means of the two relations of the same kind,

which together they bear to the father. In the

same manner we might proceed to find places in

the system for the infinitely-diversified relations

which result from the combinations that may be

formed by mixing together the several sorts ofre-

lationships by ascent, relationships by decent, col-

lateral relationships, and relationships by affinity

:

which latter, when the union between the two

parties through whom the affinity takes place is
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Chap, sanctioned by matrimonial solemnities, are termed

—V—
' relationsliips by marriage. But this, as it would

be a most intricate and tedious task, so happily is

it, for the present purpose, an unnecessary one.

The only natural relations to which it will be

necessary to pay any particular attention, are

those which, when sanctioned bylaw, give birth to

the conditions of husband and wife, the two re-

lations comprized under the head of parentality,

and the corresponding relations comprized under

the head filiality or filiation.

What then are the relations of a legal kind

which can be superinduced upon the above-men-

tioned natural relations? They must be such as it

is the nature of law to give birth to and establish.

But the relations which subsist purely by institu-

tion exhaust, as we shall see, the whole stock of re-

lationships which it is in the nature of the law to

give birth to and establish. The relations then

which can be superinduced upon those which are

purely natural, cannot be in themselves any other

than what are of the number of those which

subsist purely by institution : so that all the

difference there can be between a legal relation of

the one sort, and a legal relation of the other sort,

is, that in the former case the circumstance which

gave birth to the natural relation serves as a mark

to indicate where the legal relation is to fix : in the

latter case, the place where the legal relation is to

attach is determined not by that circumstance but
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by some other. From these considerations it will ^«^^-

appear manifestly enough, that for treating of the '—v—

'

several sorts of conditions, as well natural as

purely conventional, in the most commodious

order, it will be necessary to give the precedence

to the latter. Proceeding throughout upon the

same principle, we shall all along give the priority,

not to those which are first by nature, but to

those which are most simple in point of description.

There is no other way of avoiding perpetual an-

ticipations and repetitions.

XL.

We come now to consider the domestic or Domestic

family relations, which are purely of legal insti- which are

tution. It is to these in effect, that both kinds leg'ai mstitu-

of domestic conditions, considered as the work of
"'"'

law, are indebted for their origin. When the law?

no matter for what purpose, takes upon itself to

operate, in a matter in which it has not operated

before, it can only be by imposing obligation*.

Now when a legal obligation is imposed on any

man, there are but two ways in which it can in the

first instance be enforced. The one is by giving

the power of enforcing it to the party in whose

favour it is imposed : the other is by reserving that

power to certain third persons, who, in virtue of

their possessing it, are stiled ministers of justice.

In the first case, the party favoured is said to

* See ch. xvii. [Limits] ^ iii.
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^^^^- possess not only a light as against the party

"^ ' obliged, but also a power over him : in the second

case, a right only, uncorroborated by power. In

the first case, the party favoured may be stiled a

superior, and as they are both members of the

same family, a domestic superior, with reference to

the party obliged : who, in the same case, may be

stiled a domestic inferior, with reference to the

party favoured. Now in point of possibility, it is

evident, that domestic conditions, or a kind of ficti-

tious possession analogous to domestic conditions,

might have been looked upon as constituted, as

well by rights alone, without powers on either

side, as by powers. But in point of utility* it

* Two persons, who by any means stand engaged to live

together, can never live together long, but one of them will

choose that some act or other should be done, which the other

will choose should not be done. When this is the case, how

is the competition to be decided ? Laying aside generosity

and good-breeding, which are the tardy and uncertain fruits

of long-established laws, it is evident that there can be no

certain means of deciding it but physical power : which

indeed is the very means by which family, as well as other

competitions, must have been decided long before any such

office as that of legislator had existence. This then being

the order of things which the legislator finds established by

nature, how should he do better than to acquiesce in it? The

persons who by the influence of causes that prevail every

where, stand engaged to live together, are, 1. Parent and

child, during the infancy of the latter: 2. Man and wife:

3. Children of the same parents. Parent and child, by

necessity : since, if the child did not live with the parent (or
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does not seem expedient : and in point of fact, pro-

bably owing to the invariable perception which

with somebody standing in the place of the parent) it could

not live at all : husband and wife, by a choice approaching

to necessity : children of the same parents, by the necessity

of their living each of them with the parents. As between

parent and child, the necessity there is of a power on the part

of the parent for the preservation of the child supersedes all

farther reasoning. As between man and wife, that necessity

does not subsist. The only reason that applies to this case

is, the necessity of putting an end to competition. The man

would have the meat roasted, the woman boiled : shall they

both fast till the judge comes in to dress it for them ? The

woman would have the child dressed in green ; the man, in

blue : shall the child be naked till the judge comes in to

clothe it? This affords a reason for giving a power to one or

other of the parties : but it affords none for giving the power to

the one rather than to the other. How then shall the legislator

determine ? Supposing it equally easy to give it to either, let

him look ever so long for a reason why he should give it to

the one rather than to the other, and he may look in vain.

But how does the matter stand already ? for there were men

and wives (or, what comes to the same thing, male and female

living together as man and wife) before there were legislators.

Looking round him then, he finds almost every where the

male the stronger ofthe two ; and therefore possessing already,

by purely physical means, that power which he is thinking of

bestowing on one of them by means of law. How then can he

do so well as by placing the legal power in the same hands

which are beyond comparison the more likely to be in pos-

session of the physical ? in this way, few transgressions, and

few calls for punishment : in the other way, perpetual trans-

gressions, and perpetual calls for punishment. Solon is said

to have transferred the same idea to the distribution of state

151
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XVI.
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Chap, m^n miist have had of the inexpediency, no such

^—V—
' conditions seem ever to have been constituted

by such feeble bands. Of the legal relationships

then, which are capable of being made to subsist

within the circle of a family, there remain those

only in which the obligation is enforced by power.

Now then, wherever any such power is conferred,

the end or purpose for which it was conferred

(unless the legislator can be supposed to act

without a motive) must have been the producing

of a benefit to somebody : in other words, it must

have been conferred for the sake of somebody. The

person then, for whose sake it is conferred, must

either be one of the two parties just mentioned,

or a third party : if one of these two, it must be

either the superior or the inferior. If the superior,

such superior is commonly called a master ; and

the inferior is termed his servant : and the power

may be termed a benejicial one. If it be for the

sake of the inferior that the power is established.

powers. Here then was generalization : here was the work

of genius. But in the disposal of domestic power, every

legislator, without any effort of genius, has been a Solon. So

much for reason*: add to which, in ^oint of motives f, that

legislators seem all to have been of the male sex, down to the

days of Catherine. I speak here of those who frame laws,

not of those who touch them with a sceptre.

• Social motives : s^-nipathy for the public '• love uf reputation, &c.

t Self-regarding motives ; or social motives, which are social in a less

extent : 53 mpatlij for persons of a particular description : persons of the

aaiae sex.
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the superior is termed a guardian ; and the inferior C"
Y"

his ward: and the power, being thereby coupled '^—v—

'

with a trust, may be termed a fiduciary one. If

for the sake of a third party, the superior may be

termed a superiiitendant ; and the inferior his

suhordinaU. This third party will either be an

assignable individual or set of individuals, or a set

of unassignable individuals. In this latter case

the trust is either a public or a semi-public one :

and the condition which it constitutes is not of the

domestic, but of the civil kind. In the former

case, this third party or principal, as he may
be termed, either has a beneficial power over the

superintendant, or he has not : if he has, the su-

perintendant is his servant, and consequently so

also is the subordinate : if not, the superintendant

is the master of the subordinate ; and all the

advantage which the principal has over his super-

intendant, is that of possessing a set of rights,

uncorroborated by power ; and therefore, as we

have seen*, not fit to constitute a condition of the

domestic kind. But be the condition what it may
which is constituted by these rights, of what na-

ture can the obligations be, to which the superin-

tendant is capable of being subjected by means of

them ? They are neither more nor less than those

which a man is capable of being subjected to by

powers. It follows, therefore, that the functions of

* Supra, note, page 150.
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a principal and his superintendant coincide with

those of a master and his servant; and consequently

that the offences relative to the two former condi-

tions will coincide with the offences relative to the

two latter.

XLI.

SucWngtiie Offences to which the condition of a master,

rml"tw
°^ ^^^^ ^^y other kind of condition, is exposed, may,

as hath been already intimated*, be distinguished

into such as concern the existence of the condi-

tion itself, and such as concern the performance

of the functions of it, while subsisting. First

then, with regard to such as affect its existence.

It is obvious enough that the services of one man

may be a benefit to another : the condition of a

master may therefore be a beneficial one. It

stands exposed, therefore, to the offences of wrong-

ful non-investment, wrongful interception, usurpa-

tion, wrongful investment, and wrongful divestment.

But how should it stand exposed to the offences

of wrongful abdication, wrongful detrectation, and

wrongful imposition ? Certainly it cannot of it-

self; for services, when a man has the power of

exacting them or. not, as he thinks fit, can never

be a burthen. But if to the powers, by which

the condition of a master is constituted, the law

thinks fit to annex any obligation on the part of

the master ; for instance, that of affording main-

* Vide supra, xxvii.
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tenance, or giving wages, to the servant, or pay- Chap.

ing money to any body else, it is evident, tliat in ^

—

^
virtue of such obligation the condition may become

a burthen. In this case, however, the condition

possessed by the master will not, properly speak-

ing, be the pure and simple condition of a master :

it will be a kind of complex object, resolvable

into the beneficial condition of a master, and the

burthensome obligation which is annexed to it-

Still however, if the nature of the obligation lies

within a narrow compass, and does not, in the

manner of that which constitutes a trust, interfere

with the exercise of those powers by which the

condition of the superior is constituted, the latter,

notwithstanding this foreign mixture, will still

retain the name of mastership *. In this case,

therefore, but not otherwise, the condition of a

master may stand exposed to the offences of

wrongful abdication, wrongful detrectation, and

wrongful imposition. Next as to the behaviour of

persons, with reference to this condition, while

considered as subsisting. In virtue of its being a

* In most civilized nations there is a sort of domestic con-

dition, in which the superior is termed a master, while the

inferior is termed sometimes indeed a servant, but more par-

ticularly and more frequently an apprentice. In this case,

though the superior is, in point of usage, known by no other

name than that of a master, the relationship is in point of

fact a mixt one, compounded of that of master and that of

guardian.
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^"^^^- benefit, it is exposed to disturbance. This disturb-

"^ ' ance will either be the offence of a stranger, or

the offence of the servant himself Where it is

the offence of a stranger, and is committed by

taking the person of the servant, in circumstances

in which the taking of an object belonging to the

class of things would be an act of theft, or (what

is scarcely worth distinguishing from theft) an act

of embezzlement, it may be termed servant-steal-

ing. Where it is the offence of the servant him-

self, it is stiled breach of duty. Now the most

flagrant species of breach of duty, and that which

includes indeed every other, is that which consists

in the servant's withdrawing himself from the

place in which the duty should be performed.

This species of breach of duty is termed elopement.

Again, in \artue of the power belonging to this

condition, it is liable, on the part of the master, to

abuse. But this power is not coupled with a trust.

The condition of a master is therefore not exposed

to any offence which is analogous to breach of trust.

Lastly, on account of its being exposed to abuse, it

may be conceived to stand, in point of possibility,

exposed to bribery. But considering how few,

and how insignificant, the persons are who are

liable to be subject to the power here in question,

this is an offence which, on account of the want

of temptation, there will seldom be any example

of in practice. We may therefore reckon thirteen

sorts of offences to which the condition of a master
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is exposed ; viz. 1 . Wrongful non-investment of Chap.

mastership. 2. Wrongful interception of master- '—v—

'

ship. 3. Wrongful divestment of mastership. 4.

Usurpation of mastership. 5. Wrongful invest-

ment of mastership. 6. Wrongful abdication of

mastership. 7- Wrongful detrectation of master-

ship. 8. Wrongful imposition of mastership.

9. Abuse of mastership. 10. Disturbance of

mastership. 1 ] . Breach of duty in servants.

12. Elopement of servants. 13. Servant-stealing.

XLII.

As to the power by which the condition of a Various

master is constituted, this may be either limited or servitude.

unlimited. When it is altogether unlimited, the

condition of the servant is stiled pure slavery.

But as the rules of language are as ffir as can be

conceived from being steady on this head, the term

slavery is commonly made use of wherever the

limitations prescribed to the power of the master

are looked upon as inconsiderable. Whenever any

such limitation is prescribed, a kind of fictitious

entity is thereby created, and, in quality of an

incorporeal object of possession, is bestowed upon

the servant : this object is of the class of those

which are called rights : and in the present case

is termed, in a more particular manner, a liberty

:

and sometimes a privilege, an immunity or an e:v-

emption. Now those limitations on the one hand,

and these liberties on the other, may, it is evident,

be as various as the acts (positive or negative)
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Chap, which the master may or may not have the power
*—V—

' of obliging the servant to submit to or to perform.

Correspondent then to the infinitude of these

liberties, is the infinitude of the modifications

which the condition of mastership (or, as it is more

common to say in such a case, that of servitude)

admits of. These modifications, it is evident, may,

in different countries, be infinitely diversified. In

different countries, therefore, the offences charac-

terised by the above names will, if specifically con-

sidered, admit of very different descriptions. If

there be a spot upon the earth so wretched as to

exhibit the spectacle of pure and absolutely un-

limited slavery, on that spot there will be no such

thing as any abuse of mastership ; which means

neither more nor less than that no abuse of mas-

tership will there be treated on the footing of an

offence. As to the question. Whether any, and

what, modes of servitude ought to be established

or kept on foot ? this is a question, the solution

of which belongs to the civil branch of the art of

legislation.

XLIII.

Offences
Ncxt, with regard to the offences that may

2hkfn'^Jf^
^^'^^^^'^ the condition of a servant. It might

a servant,
gggj^i ^t first sight, that a condition of this kind

could not have a spark of benefit belonging to it

:

that it could not be attended with any other con-

sequences than such as rendered it a mere burthen.

But a burthen itself may be a benefit, in compa-
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risen of a greater burthen. Conceive a man's Chap.

situation then to be such^ that he must, at any '—v—

'

rate, be in a state of pure slavery. Still may it

be material to him, and highly material, who the

person is whom he has for his master. A state of

slavery then, under one master, may be a bene-

ficial state to him, in comparison with a state of

slavery under another master. The condition of

a servant then is exposed to the several offences

to which a condition, in virtue of its being a be-

neficial one, is exposed *. More than this, where

the power of the master is limited, and the limi-

tations annexed to it, and thence the liberties of

the servant, are considerable, the servitude may

even be positively eligible. For amongst those

limitations may be such as are sufficient to enable

the servant to possess property of his own

:

being capable then of possessing property of his

* It may seem at first, that a person who is in the condi-

tion of a slave, could not have it in his power to engage in

such course of proceeding as would be necessary, in order

to give him an apparent title to be reckoned among the

slaves of another master. But though a slave in point of

right, it may happen that he has eloped for instance, and is

not a slave in point fact : or, suppose him a slave in point

of fact, and ever so vigilantly guarded, still a person con-

nected with him by the ties of sympathy, might do that for

him which, though willing and assenting, he might not be

able to do for himself : might forge a deed of donation, for

example, from the one master to the other.
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Chap. Qwii, he may be capable of receiving it from his

^^—V—
' master : in short, he may receive xvages, or other

emolmiients, from his master ; and the benefit

resulting from these wages may be so considerable

as to outweigh the burthen of the servitude, and,

by that means, render that condition more be-

neficial upon the whole, and more eligible, than

that of one who is not in any respect under the

controul of any such person as a master. Accord-

ingly, by these means the condition of the servant

may be so eligible, that his entrance into it, and

his continuance in it, may have been altogether

the result of his own choice. That the nature of

the two conditions may be the more clearly under-

stood, it may be of use to shew the sort of cor-

respondency there is between the offences which

affect the existence of the one, and those which

affect the existence of the other. That this cor-

respondency cannot but be very intimate is ob-

vious at first sight. It is not, however, that a

given offence in the former catalogue coincides

with an offence of the same name in the latter

catalogue : usurpation of servantship with usur-

pation of mastership, for example. But the case

is, that an offence of one denomination in the one

catalogue coincides with an offence of a different

denomination in the other catalogue. Nor is the

coincidence constant and certain : but liable to

contingencies, as we shall see. First, then, wrong-

ful non-investment of the condition of a servant, if
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it be the offence of one who should have been the CuaJ".

master, coincides with . wrongful detrectation of ^

—

sr-

mastership : if it be the offence of a third person,

it involves in it non-investment of mastership,

which, pro\'ided the mastership be in the eyes of

him who should have been master a beneficial

thing, but not otherwise is wrongful. 2. Wrong-

ful interception of the condition of a servant, if it

be the offence of him who should have been master,

coincides with wrongful detrectation of master-

ship : if it be the offence of a third person, and

the mastership be a beneficial thing, it involves in

it wrongful interception of mastership. 3. Wrong-

ful divestment of servantship, if it be the offence

of the master, but not otherwise, coincides with

wrongful abdication of mastership : if it be the

offence of a stranger, it involves in it divestment

of mastership, which, in as far as the mastership

is a beneficial thing, is wrongful. 4. Usurpation

of servantship coincides necessarily with wrongful

imposition of mastership : it will be apt to involve

in it wrongful divestment of mastership : but

this only in the case where the usurper, pre-

viously to the usurpation, was in a state of servi-

tude under some other master. 5. Wrongful in-

vestment of servantship (the servantship being

considered as a beneficial thing) coincides with

imposition of mastership ; which, if in the eyes of

the pretended master the mastership should chance

to be a burthen, will be wrongful. 6. Wrongful

VOL. II. M
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Chap, abdication of servantship coincides with wrongful
'—V—

' divestment of mastership. 7. Wrongful detrecta-

tion of servantship, with wrongful non-investment

of mastership. 8. Wrongful imposition of servant-

ship, if it be the offence of the pretended master,

coincides with usurpation of mastership : if it be

the offence of a stranger, it involves in it impo-

sition of mastership, which, if in the eyes of the

pretended master the mastership should be a

burthen, will be wrongful. As to abuse of mas-

tership, disturbance of mastership, breach of duty

in servants, elopement of servants, and servant-

stealing, these are offences which, without any

change of denomination, bear equal relation to

both conditions. And thus we may reckon thir-

teen sorts of offences to which the condition of a

servant stands exposed : viz. 1 . Wrongful non-

investment of servantship. Q. Wrongful inter-

ception of servantship. 3. Wrongful divestment

of servantship. 4. Usurpation of servantship.

5. Wrongful investment of servantship. 6. Wrong-

ful abdication of servantship. 7. Wrongful de-

trectation of servantship. 8. Wrongful imposi-

tion of servantship. 9- Abuse of mastership.

10. Disturbance of mastership. 11. Breach of

duty in servants. 12. Elopement of servants.

13. Servant-stealing.

XLIV.

Gardian- Wc now comc to thc offcnccs to which the condi-
s ip,w a —

tJQjjQf jjgy^j.^jjjjj jg exposed. A guardian is one who
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is invested with power over another, living within ^^^'

the compass of the same family, and called a ward; ^^~^^^f
the power being to be exercised for the benefit of '.^^^'^s^*"'

the ward. Now then, what are the cases in which

it can be for the benefit of one man, that another,

living within the compass of the same family,

should exercise power over him? Consider either

of the parties by himself, and suppose him, in

point of understanding, to be on a level with the

other, it seems evident enough that no such cases

can ever exist*. To the production of happiness

on the part of any given person (in like manner

as to the production of any other effect which is

the result of human agency) three things it is ne-

cessary should concur : knowledge, inclination,

and physical power. Now as there is no man who

is so sure of being inclined, on all occasions,to pro-

mote your happiness as you yourself are, so neither

is there any man who upon the whole can have

had so good opportunities as you must have had

of knowing what is most conducive to that pur-

pose. For who should know so well as you

* Consider them together indeed, take the sum of the two

interests, and the case, as we have seen (supra, xl.) is then

the reverse. That case, it is to be remembered, proceeds

only upon the supposition that the two parties are obliged to

live together; for suppose it to be at their option to part, the

necessity of establishing the power ceases.
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CuAv. do what it is that gives you pain or pleasure*?

'—V—
' Moreover, as to power, it is manifest that no

superiority in this respect, on the part of a

stranger, could, for a constancy, make up for

so great a deficiency as he must lie under in

respect of two such material points as knowledge

and inclination. If then there be a case where it

can be for the advantage of one man to be under

the power of another, it must be on account of

some palpable and very considerable deficiency, on

the part of the former, in point of intellects, or

(which is the same thing in other words) in point

of knowledge or understanding. Now there are

two cases in which such palpable deficiency is

known to take place. These are, ]. Where a

man's intellect is not yet arrived at that state

in which it is capable of directing his own inclina-

tion in the pursuit of happiness : this is the case of

infancy \. 2. Where by some particular known or

unknown circumstance his intellect has either

never arrived at that state, or having arrived at it

has fallen from it : which is the case of insanity.

By what means then is it to be ascertained

whether a man's intellect is in that state or no ?

For exhibiting the quantity of sensible heat in a

human body we have a very tolerable sort of

instrument, the thermometer ; but for exhibiting

* Ch. xvii. [Limits] § i. f See oh. xiii. [Cases unmeet] § iii.
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the quantity of intelligence, we have no such

instrument. It is evident, therefore, that the line

which separates the quantity of intelligence which

is sufficient for the purposes of self-government

from that which is not sufficient, must be, in a

great measure, arbitrary. Where the insufficiency

is the result of want of age, the sufficient quantity

of intelligence, be it what it may, does not accrue

to all at the same period of their lives. It becomes

therefore necessary for legislators to cut the

gordian knot, and fix upon a particular period, at

which and not before, truly or not, every person

whatever shall be deemed, as far as depends upon

age, to be in possession of this sufficient quantity *.

In this case then a line is drawn which may be

the same for every man, and in the description of

165

* In certain nations, women, whether married or not, have

been placed in a state of perpetual wardship : this has been

evidently founded on the notion of a decided inferiority in

point of intellects on the part of the female sex, analogous to

that which is the result of infancy or insanity on the part of

the male. This is not the only instance in which tyranny has

taken advantage of its own wrong, alleging as a reason for

the domination it exercises, an imbecillity, which, as far as it

has been real, has been produced by the abuse of that very

power which it is brought to justify. Aristotle, fascinated by

the prejudice of the times, divides mankind into two distinct

species, that of freemen, and that of slaves. Certain men

were borne to be slaves, and ought to be slaves.—Why ?

Because they are so.

Chap.
XVI.
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Chap- which, such as it is, whatever persons are con-

*—V—
' cerned may be certain of agreeing : the cir-

cumstance of time affording a mark by which the

line in question may be traced with the utmost

degree of nicety. On the other hand, where the

insufficiency is the result of insanity, there is not

even this resource : so that here the legislator has

no other expedient than to appoint some particular

person or persons to give a particular determina-

tion of the question, in every instance in winch it

occurs, according to his or their particular and

arbitrary discretion. Arbitrary enough it must

be at any rate, since the only way in which it can

be exercised is by considering whether the share

of intelligence possessed by the individual in ques-

tion does or does not come up to the loose and

indeterminate idea which persons so appointed may

chance to entertain with respect to the quantity

which is deemed sufficient.

XLV.

Duration to The liuc thcu being drawn, or supposed to be
be given

. . -,.

to it. SO, it IS expedient to a man who cannot, with

safety to himself, be left in his own power, that he

should be placed in the power of another. How
long then should he remain so ? Just so long as his

inability is supposed to continue : that is, in the

case of infancy, till he. arrives at that period at

which the law deems him to be of full age : in the

case of insanity, till he be of sound mind and

understanding. Now it is evident, that this
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period, in the case of infancy, may not arrive for

a considerable time : and in the case of insanity,

perhaps never. The duration of the power be-

longing to this trust must therefore, in the one

case, be very considerable ; in the other case,

indefinite.

XLVI.

The next point to consider, is what mail be the P""'^'^* ^}^^
^ ^ may, aim

extent of it ? for as to what ous,ht to be, that is a ^i^^ks that
^ ought to be

matter to be settled, not in a general analytical annexed to

sketch, but in a particular and circumstantial dis-

sertation. By possibility, then, this power may
possess any extent that can be imagined : it may

extend to any acts which, physically speaking, it

may be in the power of the ward to perform him-

self, or be the object of if exercised by the

guardian. Conceive the power, for a moment, to

stand upon this footing : the condition of the

ward stands now exactly upon a footing with

pure slavery. Add the obligation by which the

power is turned into a trust : the limits of the

power are now very considerably narrowed. What
then is the purport of this obligation ? Of what

nature is the course of conduct it prescribes ? It is

such a course of conduct as shall be best cal-

culated for procuring to the ward the greatest
,

quantity of happiness which his faculties, and the

circumstances he is in, will admit of: saving

always, in the first place, the regard which the

guardian is permitted to shew to liis own hap-



DIVISION OF OFFENCES.

piness ; and, in the second place, that which he is

obliged, as well as permitted, to shew to that of

other men. This is, in fact, no other than that

course of conduct which the ward, did he but

know how, ought, in point of prudence, to main-

tain of himself : so that the business of the former

is to govern the latter precisely in the manner in

which this latter ought to govern himself Now to

instruct each individual in what manner to govern

his own conduct in the details of life, is the parti-

cular business of private ethics : to instruct in-

dividuals in what manner to govern the conduct

of those whose happiness, during non-age, is com-

mitted to their charge, is the business of the art

of private education. The details, therefore, of

the rules to be given for that purpose, any more

than the acts which are capable of being com-

mitted in violation of those rules, belong not to the

art of legislation : since, as will be seen more

particularly hereafter*, such details could not,

with any chance of advantage, be provided for by

the legislator. Some general outlines might in-

deed be drawn by his authority : and, in point of

fact, some are in every civilized state. But such

regulations, it is evident, must be liable to great

variation : in the first place, according to the in-

finite diversity of civil conditions which a man

See ch. xvii. [Limits] § i.
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may stand invested with in any given state : in the

next place, according to the diversity of local

circumstances that may influence the nature of the

conditions which may chance to be established

in different states. On this account, the offences

which would be constituted by such regulations

could not be comprised under any concise and

settled denominations, capable of a permanent and

extensive application. No place, therefore, can be

allotted to them here.

XLVII.

By what has been said, we are the better pre- ^IfcEthe

pared for taking an account of the offences to
a°?uardbil*^

which the condition in question stands exposed.

Guardianship being a private trust, is of course

exposed to those offences, and no others, by

which a private trust is liable to be affected.

Some of them, however, on account of the spe-

cial quality of the trust, will admit of some

further particularity of description. In the first

place, breach of this species of trust may be

termed mismanagement of guardianship : in the

second place, of whatever nature the duties are,

which are capable of being annexed to this con-

dition, it must often happen, that in order to

fulfil them, it is necessary the guardian should be

at a certain particular place. Mismanagement

of guardianship, when it consists in the not being,

on the occasion in question, at the place in ques-

tion, may be termed desertion of guardianship.
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Third, It is manifest enough, that the object

which the guardian ought to propose to himself,

in the exercise of the powers to which those duties

are annexed, is to procure for the ward the

greatest quantity of happiness which can be pro-

cured for him, consistently with the regard which

is due to the other interests that have been

mentioned : for this is the object which the ward

would have proposed to himself, and might and

ought to have been allowed to propose to him-

self, had he been capable of governing his own

conduct. Now, in order to procure this happi-

ness, it is necessary that he should possess a

certain power over the objects on the use of which

such happiness depends. These objects are either

the person of the ward himself, or other objects

that are extraneous to him. These other objects

are either things or persons. As to things then,

objects of this class, in as far as a man's happiness

depends upon the use of them, are stiled his

property. The case is the same with the services

of any persons over whom he may happen to pos-

sess a beneficial power, or to whose services he

may happen to possess a beneficial right. Now
when property of any kind, which is in trust,

suffers by the delinquency of him with whom it is

in trust, such offence, of whatever nature it is

in other respects, may be stiled dissipation in

breach of trust : and if it be attended with a

profit to the trustee, it may be stiled pecula-
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tion*. Fourth, For one person to exercise a power Chap.

of any kind over another, it is necessary that the '

—

^—

'

latter should either perform certain acts, upon

being commanded so to do by the former, or at

least should suffer certain acts to be exercised

upon himself. In this respect a ward must stand

upon the footing of a servant : and the condition

of a ward must, in this respect, stand exposed to

the same offences to which that of a servant

stands exposed : that is, on the part of a stranger,

to disturbance, which in particular circumstances,

will amount to theft : on the part of the ward, to

breach of duty : which, in particular circumstances,

may be effected by elopement. Fifth, There does

not seem to be any offence concerning guardian-

ship that corresponds to abuse of trust: I mean in

the sense to which the last-mentioned denomina-

tion has been here confinedf. The reason is, that

guardianship, being a trust of a private nature,

does not, as such, confer upon the trustee any

power, either over the persons or over the pro-

perty of any party, other than the beneficiary

himself. If by accident it confers on the trustee

a power over any persons whose services constitute

a part of the property of the beneficiary, the

trustee becomes thereby, in certain respects, the

master of such servants J. Sixth, Bribery also

is a sort of offence to which, in this case, there

* Supra, XXXV. t Vide supra, xxv. \ Vide supra, xl.
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Chap. {§ uot commonly much temptation. It is an
"

—

^—
' offence, however, which by possibility is capable

of taking this direction: and must therefore be

aggregated to the number of the offences to which

the condition of a guardian stands exposed. And
thus we have in all seventeen of these offences

:

viz. 1 . Wrongful non-investment of guardianship.

2. Wrongful interception of guardianship. 3.

Wrongful divestment of guardianship. 4. Usur-

pation of guardianship. 5. Wrongful investment

of guardianship. 6. Wrongful abdication of guar-

dianship. 7- Detrectation of guardianship. 8.

Wrongful imposition of guardianship. Q. Mis-

management of guardianship. 10. Desertion of

guardianship. 11. Dissipation in prejudice of

wardship. 1 2. Peculation in prejudice of wardship.

13. Disturbance of guardianship. 14. Breach of

duty to guardians. ]5. Elopement from guar-

dians. 16. War4-stealing. 17. Bribery in pre-

judice of wardship.

XLVIII.

OfFences Ncxt, with regard to offences to which the con-

condition ofdition of wardship is exposed. Those which

first affect the existence of the condition itself are

as follows : 1 . Wrongful non-investment of the

condition of a ward. This, if it be the offence

of one who should have been guardian, coincides

with wrongful detrectation of guardianship : if it

be the offence of a third person, it involves in it

non-investment of guardianship, which, provided
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the guardianship is, in the eyes of him who should Chap.

have been guardian, a desirable thing, is wrongful. '—v—

i

2. Wrongful interception of wardship. This, if

it be the offence of him who should have been

guardian, coincides with wrongful detrectation of

guardianship : if it be the offence of a third

person, it involves in it interception of guardian-

ship, which, provided the guardianship is, in the

eyes of him who should have been guardian, a

desirable thing, is wrongful. 3. Wrongful divest-

ment of wardship. This, if it be the offence of

the guardian, but not otherwise, coincides with

wrongful abdication of guardianship : if it be the

offence of a third person, it involves in it divest-

ment of guardianship, which, if the guardianship

is, in the eyes of the guardian, a desirable thing,

is wrongful. 4. Usurpation of the condition of

a ward : an offence not very likely to be com-

mitted. This coincides at any rate with wrongful

imposition of guardianship; and if the usurper

were already under the guardianship of another

guardian, it will involve in it wrongful divestment

of such guardianship*. 5. Wrongful investment

* This effect it may be thought will not necessarily take

place : since a ward may have two guardians. One man

then is guardian by right: another man comes and makes

himself so by usurpation. This may very well be, and yet

the former may continue guardian notwithstanding. How
then (it maybe asked) is he divested of his guardianship?

—

The answer is—Certainly not of the whole of it : but,
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Chap, of Wardship : (the wardship being considered as a

^—V—
' beneficial thing) this coincides with imposition of

guardianship, which, if in the eyes of the pre-

tended guardian the guardianship should be a

burthen, will be wrongful. 6. Wrongful abdica-

tion of wardship. This coincides with wrongful

divestment of guardianship. 7- Wrongful detrec-

tation of wardship. This coincides with wrong-

ful interception of guardianship. 8. Wrongful

imposition of wardship. This, if the offender

be the pretended guardian, coincides with usur-

pation of guardianship : if a stranger, it involves

in it wrongful imposition of guardianship. As to

such of the offences relative to this condition, as

concern the consequences of it while subsisting,

they are of such a nature that, without any change

of denomination, they belong equally to the con-

dition of a guardian, and that of a ward. We
may therefore reckon seventeen sorts of offences

relative to the condition of a ward : 1 . Wrongful

non-investment of wardship. 2. Wrongful inter-

ception of wardship. 3. Wrongful divestment of

wardship. 4. Usurpation of wardship. 5. Wrong-

ful investment of wardship. 6. Wrongful abdica-

tion of wardship. 7. Wrongful detrectation of

wardship. 8. Wrongful imposition of wardship.

however, of a part of it: of such part as is occupied, if

one may so say, that is, of such part of the powers and

rights belonging to it as are exercised, by the usurper.
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9. Mismanagement of guardianship. 10. De- Chap.

sertion of guardianship. 1 1. Dissipation in pre- *—^/
—

'

judice of wardship. 12. Peculation in prejudice

of wardship. 13. Disturbance of guardianship.

14. Breach of duty to guardians. 15. Elopement

from guardians. 16. Ward-steahng. 17- Bri-

bery in prejudice of wardship.

XLIX.

We come now to the offences to which the con- offences

touching the

dition of a parent stands exposed : and first, with condition of

regard to those by which the very existence of the

condition is affected. On this occasion, in order

to see the more clearly into the subject, it will be

necessary to distinguish between the natural rela-

tionship, and the legal relationship, which is

superinduced as it were upon the natural one.

The natural one being constituted by a particular
'

event, which, either on account of its being already

past, or on some other account, is equally out of

the power of the law, neither is, nor can be made,

the subject of an offence. Is a man your father ?

It is not any offence of mine that can make you

not his son. Is he not your father ? It is not any

offence of mine that can render him so. But al-

though he does in fact bear that relation to you,

I, by an offence of mine, may perhaps so manage

matters, that he shall not be thought to bear it:

which, with respect to any legal advantages which

either he or you could derive from such relation-

ship, will be the same thing as if he did not. In
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the capacity of a witness, I may cause the judges

to believe that he is not your father, and to decree

accordingly : or, in the capacity of a judge, I may

myself decree him not to be your father. Leaving

then the purely natural relationship as an object

equally out of the reach of justice and injustice,

the legal condition, it is evident, will stand ex-

posed to the same offences, neither more nor less,

as every other condition, that is capable of being

either beneficial or burthensome, stands exposed

to. Next, with regard to the exercise of the

functions belonging to this condition, considered

as still subsisting. In parentality there must be

two persons concerned, the father and the mother.

The condition of a parent includes, therefore, two

conditions ; that of a father, and that of a mother,

with respect to such or such a child. Now it is

evident, that between these two parties, whatever

beneficiary powers, and other rights, as also what-

ever obligations, are annexed to the condition of a

parent, may be shared in any proportions that

can be imagined. But if in these several objects

of legal creation, each of these two parties have

severally a share, and if the interests of all these

parties are in any degree provided for, it is evi-

dent that each of the parents will stand, with

relation to the child, in two several capacities :

that of a master, and that of a guardian. The

condition of a parent then, in as far as it is the

work of law, may be considered as a complex
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condition, compounded of that of a guardian, and Chap.

that of a master. To the parent then, in quality '—v—

'

of guardian, results a set of duties, involving, as

necessary to the discharge of them, certain pow-

ers : to the child, in the character of a ward, a

set of rights corresponding to the parent's duties,

and a set of duties corresponding to his powers.

To the parent again, in quality of master, a set of

beneficiary powers, without any other necessary

limitation (so long as they last) than what is

annexed to them by the duties incumbent on him

in quality of a guardian : to the child, in the cha-

racter of a servant, a set of duties corresponding

to the parent's beneficiary powers, and without

any other necessary limitation (so long as they

last) than what is annexed to them by the

rights which belong to the child in his capacity of

ward. The condition of a parent will therefore

be exposed to all the offences to which either that

of a guardian or that of a master are exposed

:

and, as each of the parents will partake, more or

less, of both those characters, the offences to which

the two conditions are exposed may be nominally,

as they will be substantially, the same. Taking

them then all together, the offences to which the

condition of a parent is exposed will stand as

follows : 1 . Wrongful non-investment of paren-

tality *. 2. Wrongful interception of parentality.

* At first view it may seem a solecism to speak of the con-

dition of parentality as one which a man can have need to

VOL. II. N
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3. Wrongful divestment of parentality. 4. Usur-

pation of parentality. 5. Wrongful investment

of parentality. 6. Wrongful abdication of paren-

tality. 7- Wrongful detrectation of parentality.

8. Wrongful imposition of parentality. 9- Mis-

management of parental guardianship. 10. De-

sertion of parental guardianship. ] 1 . Dissipation

in prejudice of filial wardship. ] 2. Peculation in

prejudice of filial wardship. 13. Abuse of paren-

tal powers. 14. Disturbance of parental guardi-

anship. 15. Breach of duty to parents. l6. Elope-

ment from parents. 17. Child-stealing. 18. Bri-

bery in prejudice of filial wardship.

L.

Offences Ncxt with regard to the offences to which the
toucliing the

filial con-

dition.

be invested with. The reason is, that it is not common for

any ceremony to be required as necessary to a man's being

deemed in law the father of such or such a child. But the

institution of such a ceremony, whether advisable or not, is

at least perfectly conceivable. Nor are there wanting cases

in which it has actually been exemplified. By an article in

the Roman law, adopted by many modern nations, an illegi-

timate child is rendered legilimate by the subsequent mar-

riage of his parents. If then a priest, or other person whose

office it was, were to refuse to join a man and woman in

matrimony, such refusal, besides beitig a wrongful non-in-

vestment with respect to the two matrimonial conditions,

would be a wrongful non-investment of parentality and

filiation, to the prejudice of any children who should have

been legitimated.
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Jilial condition *, the condition of a son or daugh-

ter stands exposed. The principles to be pursued

in the investigation of offences of this description,

have already been sufficiently developed. It will

be sufficient, therefore, to enumerate them with-

out further discussion. The only peculiarities by

which offences relative to the condition in question

stand distinguished from the offences relative to

all the preceding conditions, depend upon this one

circumstance ; viz. that it is certain every one

must have had a father and a mother : at the same

time that it is not certain that every one must

have had a master, a servant, a guardian, or a

ward. It will be observed all along, that where a

person, from whom, if alive, the benefit would be

taken, or on whom the burthen would be imposed,

be dead, so much of the mischief is extinct along

with the object of the offence. There still, how-

* In English we have no word that will serve to express

with propriety the person who bears the relation opposed to

that of parent. The word child is ambiguous, being em-

ployed in another sense, perhaps more frequently than in

this : more frequently in opposition to a person of full age,

an adult, than in correlation to a parent. For the condition

itself we have no other word than Jiliation : an ill-contrived

term, not analogous to paternity and maternity : the proper

term would have been Jiliality : the word filiation is as fre-

quently, perhaps, and more consistently, put for the act of

establishing a person in the possession of the condition of

filiality.
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Chi p. ever, remains so much of the mischief as depends
—^—

' upon the advantage or disadvantage which might

accrue to persons related, or supposed to be re-

lated, in the several remoter degrees, to him in

question. The catalogue then of these offences

stand as follows : ] . Wrongful non-investment of

filiation. This, if it be the offence of him or her

who should have been recognized as the parent,

coincides with wrongful detrectation of parenta-

lity : if it be the offence of a third person, it in-

volves in it non-investment of parentality, which,

provided the parentality is, in the eyes of him or

her who should have been recognized as the pa-

rent, a desirable thing, is wrongful. 2. Wrongful

interception of filiation. This, if it be the offence

of him or her who should have been recognized

as the parent, coincides with wrongful detrecta-

tion of parentality : if it be the offence of a third

person, it involves in it interception of parentality,

which, provided the parentality is, in the eyes of

him or her who should have been recognized as

parent, a desirable thing, is wrongful. 3. Wrong-

ful divestment of filiation. This, if it be the

offence of him or her who should be recognized

as parent, coincides with wrongful abdication of

parentality : if it be the offence of a third person,

it involves in it divestment of parentality : to wit,

of paternity, or of maternity, or of both : which,

if the parentality is, in the eyes of him or her who

should be recognised as parent, a desirable thing.
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are respectively wrongful. 4. Usurpation of

filiation. This coincides with wrongful imposition

of parentality ; to wit, either of paternity, or of

maternity, or of both : and necessarily involves in

it divestment of parentality, which, if the paren-

tality thus divested were, in the eyes of him or

her who are thus divested of it, a desirable thing,

is wrongful. 5. Wrongful investment of filiation :

(the filiation being considered as a beneficial

thing.) This coincides with imposition of paren-

tality, which, if in the eyes of the pretended father

or mother the parentality should be an undesirable

thing, will be wrongful. 6. Wrongful abdication

of filiation. This necessarily coincides with wrong-

ful divestment of parentality ; it also is apt to in-

volve in it wrongful imposition of parentality

;

though not necessarily either to the advantage or

to the prejudice of any certain person. For if a

man, supposed at first to be your son, appears

afterwards not to be your's, it is certain indeed

that he is the son of some other man, but it may

not appear who that other man is. 7- Wrongful

detrectation of filiation. This coincides with

wrongful non-investment or wrongful interception

of parentality. 8. Wrongful imposition of filia-

tion. This, if it be the offence of the pretended

parent, coincides necessarily with usurpation of

parentality : if it be the offence of a third person,

it necessarily involves imposition of parentality

;

as also divestment of parentality : either or both
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of which, according to the circumstance above-

mentioned, may or may not be wrongful. 9- Mis-

management of parental guardianship. 10. De-

sertion of parental guardianship. 1 1 . Dissipation

in prejudice of filial wardship. 12. Peculation in

prejudice of filial wardship. 1 3. Abuse of paren-

tal power. 14. Disturbance of parental guardi-

anship. 15. Breach of duty to parents. 16'

Elopement from parents. 17. Child-stealing. 18.

Bribery in prejudice of parental guardianship.

LI.

Condition of We shall now be able to apply ourselves with
a husband.

—Poweis. some advantage to the examination of the several
duties, and

i • i -i
• i t •

rights, that ofFeuces to which the marital condition, or con-

nexed to it. ditiou of a husbaud, stands exposed. A husband

is a man, between whom and a certain woman,

who in this case is called his wife, there subsists a

legal obligation for the purpose of their living

together, and in particular for the purpose of a

sexual intercourse to be carried on between them.

This obligation will naturally be considered in

four points of view : 1 . In respect of its com-

mencement. 2. In respect of the placing it. 3.

In respect of the nature of it. 4. In respect of

its duration. First then, it is evident, that in

point of possibility, one method of commencement

is as conceivable as another : the time of its

commencement might have been marked by one

sort of event (by one sort of signal, as it may
here be called) as well as by another. But in
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practice the signal has usually been, as in point ^^^'t^-

of utility it ought constantly to be, a contract
'

—

^—
entered into by the parties : that is, a set of signs,

pitched upon by the law, as expressive of their

viutual consent, to take upon them this condition.

Second, and third, with regard to the placing

of the obligations which are the result of the con-

tract, it is evident that they must rest solely on

one side, or mutually on both. On the first sup-

position, the condition is not to be distinguished

from pure slavery. In this case, either the wife

must be the slave of the husband, or the husband

of the wife. The first of these suppositions has

perhaps never been exemplified ; the opposing

influence of physical causes being too universal

to have ever been surmounted : the latter seems

to have been exemplified but too often ; perhaps

among the first Romans ; at any rate, in many

barbarous nations. Thirdly, With regard to the

nature of the obligations. If they are not suf-

fered to rest all on one side, certain rights are

thereby given to the other. There must, there-

fore, be rights on both sides. Now, where there

are mutual rights possessed by two persons, as

against each other, either there are powers an-

nexed to those rights, or not. But the persons in

question are, by the supposition, to live together :

in which case we have shewn *, that it is not only

expedient, but in a manner necessary, that on

* Supra.
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Chap, one slde there should be powers. Now it is only

^—V—
' on one side that powers can be : for suppose

them on both sides, and they destroy one another.

The question is then, In which of the parties these

powers shall be lodged ? we have shewn, that on

the principle of utility they ought to be lodged in

the husband. The powers then which subsist

being lodged in the husband, the next question

is. Shall the interest of one party only, or of

both, be consulted in the exercise of them ? it is

evident, that on the principle of utility the inte-

rests of both ought alike to be consulted : since in

two persons, taken together, more happiness is

producible than in one. This being the case, it

is manifest, that the legal relation which the

husband will bear to the wife will be a complex

one : compounded of that of master and that of

guardian.

LIT.

Offences The offcuccs thcu to which the condition of a
touching the

condition of husband will be exposed, will be the sum of those
a husband.

i • i i t • p
to which the two conditions oi master and guar-

dian are exposed. Thus far the condition of a

husband, with respect to the general outlines of

it, stands upon the same footing as that of a

parent. But there are certain reciprocal services,

which being the main subject of the matrimonial

contract, constitute the essence of the two matri-

monial relations, and which neither a master nor

guardian, as such, nor a parent, at any rate, have
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usually been permitted to receive. These must Chai

of course have been distinguished from the indis-

criminate train of services at large which the

husband in his character of master is impowered

to exact, and of those which in his character of

guardian he is bound to render. Being thus

distinguished, the offences relative to the two

conditions have, in many instances, in as far as

they have reference to these peculiar services,

acquired particular denominations. In the first

place, with regard to the contract, from the cele-

bration of which the legal condition dates its

existence. It is obvious that in point of possi-

bility, this contract might, on the part of either

sex, subsist with respect to several persons of the

other sex at the same time : the husband might

have any number of wives : the wife might have

any number of husbands : the husband might

enter into the contract with a number of wives at

the same time : or, if with only one at a time, he

might reserve to himself a right of engaging in a

similar contract with any number, or with only

such or such a number of other women after-

wards, during the continuance of each former

contract. This latter accordingly is the footing

upon which, as is well known, marriage is and

has been established in many extensive countries

:

particularly in all those which profess the Maho-

metan religion. In point of possibihty, it is

evident that the like liberty might be reserved on
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Cr-^i"- the part of the wife : though in point of practice

'—^/
—

' no examples of such an arrangement seem ever

to have occurred. Which of all these arrange-

ments is, in point of utility, the most expedient,

is a question v^^hich would require too much dis-

cussion to answer in the course of an analytical

process like the present, and which belongs indeed

to the civil branch of legislation, rather than to

the penal*. In Christian countries, the solemni-

zation of any such contract is made to exclude the

solemnization of any subsequent one during the

continuance of a former : and the solemnization of

any such subsequent contract is accordingly treated

as an offence, under the name of Polygamy.

Polygamy then is at any rate, on the part of the

man, a particular modification of that offence

which may be stiled usurpation of the condition

of a husband. As to its other effects, they will

be different, according as it was the man only, or

the woman only, or both, that were in a state of

matrimony at the time of the commission of the

offence. If the man only, then his offence in-

volves in it pro tanto that of wrongful divestment

of the condition of a wife, in prejudice of his

prior wifef . If the woman only, then it involves

* See ch. xvii. [Limits] § iv.

t In this case also, if the woman knew not of the prior

marriage, it is besides a species of seduction ; and, in as far

as it affects her, belongs to another division of the offences

of this class. Vide supra, xxxvi.
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in it pro tanto that of wrongful divestment of the ^hap.

condition of a husband, in prejudice of her prior '—v—

'

husband. If both were ah"eady married, it of

course involves both the wrongful divestments

which have just been mentioned. And on the

other hand also, the converse of all this may be

observed with regard to polygamy on the part of

the woman. Second, As the engaging not to

enter into any subsequent engagement of the like

kind during the continuance of the first, is one of

the conditions on which the law lends its sanction

to the first ; so another is, the inserting as one of

the articles of this engagement, an undertaking

not to render to, or accept from, any other person

the services which form the characteristic object

of it : the rendering or acceptance of any such

services is accordingly treated as an offence, under

the name of adultery: under which name is also

comprised the offence of the stranger, who, in the

commission of the above offence, is the necessary

accomplice. Third, Disturbing either of the

parties to this engagement, in the possession of

these characteristic services, may, in like manner,

be distinguished fi'om the offence of disturbing

them in the enjoyment of the miscellaneous ad-

vantages derivable from the same condition ; and

on whichever side the blame rests, whether that

of the party, or that of a third person, may be

termed wrongful withholding of connubial ser^vices.

And thus we have one-and-twenty sorts of of-
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Chap, fenccs to whicli, as the law stands at present in
XVI.

. . . . .

^
'—V—

' Christian countries, the condition of a hnsband

stands exposed : viz. 1. Wrongful non-investment

of the condition of a husband. 2. Wrongful

interception of the condition of a husband.

3. Wrongful divestment of the condition of a

husband. 4. Usurpation of the condition of a

husband. 5. Polygamy. 6. Wrongful invest-

ment of the condition of a husband. 7- Wrong-

ful abdication of the condition of a husband.

8. Wrongful detrectation of the condition of a

husband. 9. Wrongful imposition of the condi-

tion of a husband. 10. Mismanagement of ma-

rital guardianship. 1 1 . Desertion of marital

guardianship. 12. Dissipation in prejudice of

matrimonial wardship. 13. Peculation in preju-

dice of matrimonial wardship. 14. Abuse of

marital power. 1 5. Disturbance of marital guar-

dianship. l6. Wrongful withholding of connu-

bial services. 17. Adultery. 18. Breach of duty

to husbands. 19- Elopement from husbands.

20. Wife-stealing. 21. Bribery in prejudice of

marital guardianship *.

* I. Semi-public offences.—Falsehoods contesting, or of-

fences against justice destroying, the validity of the mar-

riages of people of certain descriptions : such as Jews,

Quakers, Hugonots, &c. &c.

II. Self-regarding oft'ences.—Improvident marriage on

the part of minors.
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LIII. Chap.
XVI.

Next with regard to the offences to which the >--v—

'

*-' Uiiences

condition of a wife stands exposed. From the touching the
-"• condition of

patterns that have been exhibited already, the a ^'fe,

coincidences and associations that take place be-

tween the offences that concern the existence of

this condition and those which concern the exis-

tence of the condition of a husband, may easily

enough be apprehended without farther repeti-

tions. The catalogue of those now under con-

sideration will be precisely the same in every

article as the catalogue last exhibited.

LIV.

Thus much for the several sorts of offences

relative to the several sorts of domestic conditions

:

those which are constituted by such natural rela-

tions as are contiguous being included. There

remain those which are uncontiguous : of which,

after so much as has been said of the others, it

will naturally be expected that some notice should

be taken. These, however, do not afford any of

that matter which is necessary to constitute a

condition. In point of fact, no power seems

ever to be annexed to any of them. A grand-

father, perhaps, may be called by the law to take

upon him the guardianship of his orphan grand-

son: but then the power he has belongs to him

not as grandfather, but as guardian. In point of

possibility, indeed, power might be annexed to

these relations, just as it might to any other.
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Chap. But still HO ncw sort of domestic condition would
^^—N/
—

' result from it: since it has been shewn that there

can be no others, that, being constituted by

power, shall be distinct from those which have

been already mentioned. Such as they are, how-

ever, they have this in common with the before-

mentioned relations, that they are capable of

importing either benefit or burthen: they there-

fore stand exposed to the several ofiFences whereby

those or any other relations are liable to be affected

in point of existence. It might be expected,

therefore, that in virtue of these offences, they

should be added to the list of the relations which

are liable to be objects of delinquency. But the

fact is, that they already stand included in it : and

although not expressly named, yet as effectually

as if they were. On the one hand, it is only by

affecting such or such a contiguous relation that

any offence, affecting uncontiguous relations can

take place. On the other hand, neither can any

offence, affecting the existence of the contiguous

relations, be committed, without affecting the

existence of an indefinite multitude of such as

are uncontiguous. A false witness comes, and

causes it to be believed that you are the son of a

woman, who, in truth, is not your mother. What
follows? An endless tribe of other false persua-

sions—that you are the grandson of the father

and of the mother of this supposed mother: that

you are the son of some husband of her's, or, at
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least, of some man with whom she has cohabited :
Chap.

the grandson of his father and his mother; and "—v—

'

so on : the brother of their other children, if they

have any : the brother-in-law of the husbands and

wives of those children, if married : the uncle of

the children of those children: and so on.—On
the other hand, that you are not the son of your

real mother, nor of your real father : that you are

not the grandson of either of your real grand-

fathers or grandmothers; and so on without end:

all which persuasions result from, and are included

in, the one original false persuasion of your being

the son of this your pretended mother.

It should seem, therefore, at first sight, that

none of the offences against these uncontiguous

relations could ever come expressly into question

:

for by the same rule that one ought, so it might

seem ought a thousand others : the offences against

the uncontiguous being merged as it were in

those which affect the contiguous gelations. So

far, however, is this from being the case, that in

speaking of an offence of this stamp, it is not

uncommon to hear a great deal said of this or

that uncontiguous relationship which it affects, at

the same time that no notice at all shall be taken

of any of those which are contiguous. How
happens this ? Because, to the uncontiguous rela-

tion are annexed perhaps certain remarkable ad-

vantages or disadvantages, while to all the inter-

mediate relations none shall be annexed which are
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Chap, in comparison worth noticing. Suppose Antony
^—V—

' or Lepidus to have contested the relationship of

Octavius (afterwards Augustus) to Caius Juhus

Caesar. How could it have been done? It could

only have been by contesting, either Octavius's

being the son of Atia, or Atia's being the daughter

of Julia, or Julia's being the daughter of Lucius

Julius Caesar, or Lucius Julius Csesar's being the

father of Caius. But to have been the son of

Atia, or the grandson of Julia, or the great

grandson of Lucius Julius Caesar, was, in com-

parison, of small importance. Those intervening

relationships were, comparatively speaking, of no

other use to him than in virtue of their being so

many necessary links in the genealogical chain

which connected him with the sovereign of the

empire.

As to the advantages and disadvantages which

may happen to be annexed to any of those uncon-

tiguous relationships, we have seen already that

no powers over the correlative person, nor any

corresponding obligations, are of the number.

Of what nature then can they be? They are, in

truth, no other than what are the result either of

local and accidental institutions, or of some spon-

taneous bias that has been taken by the moral

sanction. It would, therefore, be to little purpose

to attempt tracing them out a priori by any ex-

haustive process : all that can be done is, to pick

up and lay together some of the principal articles
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in each catalogue by way of specimen. The ad- ^"*'*

vantages which a given relationship is apt to
^—v

—

impart, seem to be referable chiefly to the follow-

ing heads: J. Chance of succession to the pro-

perty, or a part of the property, of the correlative

person. 2. Chance of pecuniary support, to be

yielded by the correlative person, either by ap-

pointment of law, or by spontaneous donation.

3. Accession of legal rank ; including any legal

privileges which may happen to be annexed to it:

such as capacity of holding such and such bene-

ficial offices; exemption from such and such bur-

thensome obligations; for instance, paying taxes,

serving burthensome offices, &c. &c. 4. Accession

of rank by courtesy; including the sort of repu-

tation which is customarily and spontaneously

annexed to distinguished birth and family alliance

:

whereon may depend the chance of advancement

in the way of marriage, or in a thousand other

ways less obvious. The disadvantages which a

given relation is liable to impart, seem to be re-

ferable chiefly to the following heads: 1. Chance

of being obliged, either by law, or by force of

the moral sanction, to yield pecuniary support to

the correlative party. 2. Loss of legal rank: in-

cluding the legal disabiUties, as well as the bur-

thensome obligations, which the law is apt to

annex, sometimes with injustice enough, to the

lower stations. 3. Loss of rank by courtesy:

VOL. II. o
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including the loss of the advantages annexed by

custom to such rank. 4. Incapacity of contract-

ing matrimony with the correlative person, where

the supposed consanguinity or affinity lies within

the prohibited degrees*.

* In pursuance of the plan adopted with relation to semi-

public and self-regarding offences, it may here be proper to

exhibit such a catalogue as the nature of the design will

admit, of the several genera or inferior divisions of public

offences.

I, Offences against the external security of the

state. 1, Treason (in favour of foreign enemies.) It may

be positive or negative (negative consisting, for example, in

the not opposing the commission of positive.) 2, Espionage

(in favour of foreign rivals not yet enemies.) 3. Injuries to

foreigners at large (including piracy.) 4. Injuries to privi-

leged foreigners such as ambassadors.)

II. Offences against justice. 1. Offences against judi-

cial trust: viz. Wrongful non-investment of judicial trust,

wrongful interception of judicial trust, wrongful divestment

of judicial trust, usurpation of judicial trust, wrongful invest-

ment of judicial trust, wrongful abdication of judicial trust,

wrongful detrectation of judicial trust, wrongful imposition

of judicial trust, breach of judicial trust, abuse of judicial

trust, disturbance of judicial trust, and bribery in prejudice

of judicial trust.

Breach and abuse of judicial trust may be either inten-

tional or unintentional. Intentional is culpable at any rate.

Unintentional will proceed either from inadvertence, or from

mis-supposal : if the inadvertence be coupled with heed-

lessness, or the missupposal with rashness, it is culpable: if

not, blameless. For the particular acts by which the exercise

of judicial trust may be disturbed see B. i. tit. [offences
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LV.

We come now to civil conditions : these, it may „. ., - ,.
•' Liv:l condi-

well be imagined, may be infinitely various : as *'°"*-

against justice.] They are too multifarious, and too ill pro-

vided with names, to be examined here.

If a man fails in fulfilling the duties of this trust, and

thereby comes either to break or to abuse it, it must be

through some deficiency in the three requisite and only re-

quisite endowments, of knowledge, inclination, and power.

[See supra, xxvii,] A deficiency in any of those points, if

any person be in fault, may proceed either from his own

fault, or from the fault of those who should act with or

under him. If persons who are in fault are persons invested

with judical trust, the oflfence comes under the head of

breach or abuse of trust : if other persons, under that of

disturbance of trust.

The ill effects of any breach, abuse, or disturbance of

judicial trust, will consist in the production of some article

or articles in the list of the mischiefs which it ought to be

the original purpose of judicial procedure to remedy or

avert, and of those which it ought to be the incidental pur-

pose of it to avoid producing. These are either primary

(that is immediate) or remote : remote are of the 2d, 3d, or

4th order, and so on. The primary are those which import

actual pain to persons assignable, and are therefore mis-

chievous in themselves: the secondary are mischievous on

account of the tendency they have to produce some article

or articles in the catalogue of those of the first order; and

are therefore mischievous in their effects. Those of the 3d

order are mischievous only on account of the connection

they have in the way of productive tendency, as before, with

those of the 2d order : and so on.

Primary inconveniences, which it ought to be the object

of procedure to provide against, are, 1, The continuance of
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Chap, various as the acts which a man may be either com-
XVI. .

^

—V—
' manded or allowed, whether for his own benefit, or

the individual offence itself, and thereby the encrease as well

as continuance of the mischief of it. 2. The continuance

of the whole mischief of the individual offence. 3. The

continuance of a part of the mischief of the individual

offence. 4. Total want of amends on the part of persons

injured by the offence. 5. Partial want of amends on the

part of persons injured by the offence. 6. Superfluous

punishment of delinquents. 7- Unjust punishment of per-

sons accused. 8. Unnecessary labour, expence, or other

suffering or danger, on the part of superior judicial officers.

9. Unnecessary labour, espence, or other suffering or danger,

on the part of ministerial or other subordinate judicial

officers. 10. Unnecessary labour, expence, or other suffering

or danger, on the part of persons whose co-operation is

requisite pro re natd, in order to make up the necessary com-

plement of knowledge and power on the part of judicial

officers, who are such by profession. 11. Unnecessary la-

bour, expence, or other suffering or danger, on the part of

persons at large, coming under the sphere of the operations

of the persons above-mentioned.

Secondary inconveniences are, in the counsultative pre-

interpretative (or purely civil) branch of procedure. 1. Mis-

interpretation or adjudication. In the executive (including

the penal) branch. 2. Total impunity of delinquents : (as

favouring the production of other offences of the like nature.)

S. Partial impunity of delinquents. 4. Application of pu-

nishment improper in specie, though perhaps not in degree

(this lessening the beneficial efficacy of the quantity em-

ployed.) 5. Unoeconomical application of punishment,

though proper, perhaps, as well in specie as in degree. 6.

Unnecessary pecuniary expence on the part of the state.
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that of others, to abstain from or to perform. As

many different denominations as there are of per-

Inconveniences of the 3d order are, 1. Unnecessary delay.

2. Unnecessary intricacy.

Inconveniences of the 4th order are, 1. Breach, 2. Abuse,

3. Disturbance, of judicial trust, as above: viz. in as far as

these offences are preliminary to and distinct from those of

the 2d and 3d orders.

Inconveniences of the 5th order are, Breach of the several

regulations of procedure, or other regulations, made in the

view of obviating the inconveniences above enumerated

:

viz. if preliminary and distinct as before.

III. Offences against the preventive branch of the

POLICE. 1. Offences against phthano-paranomic trust

:

((pdavu, to prevent; itapayoixia, an offence.) 2. Offences against

phthano-symphoric trust : a-v/Mpopa, a calamity. The two trusts

may be termed by the common appellation of prophylactic :

(npo, before-hand, and (pvXarru, to guard against.)

IV. Offences against the public force. 1. Offences

against military trust, corresponding to those against judicial

trust. Military desertion is a breach of military duty, or of

military trust. Favouring desertion is a disturbance of it.

2, Offences against that branch of public trust which con-

sists in the management of the several sorts of things ap-

propriated to the purposes of war: such as arsenals, fortifi-

cations, dock-yards, ships of war, artillery, ammunition,

military magazines, and so forth. It might be termed polemo-

tamientic : from iroXe/Ao?, war ; and ra/xievi;, a steward *.

• A number of different branches of public trust, none of which have yet

been provided with appellatives, have here been brought to view: which then

were best? to coin new names for them out of the Greek, or, instead of a

word, to make use of a whole sentence ? In English, and in French, there is

no other alternative ; no more than in any of the other southern languages.

It rests with the reader to determine.
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Chap, soiis distinguished with a view to such commands
'—V—

' and allowances (those denominations only except-

V. Offences against the positive encrease of the

NATIONAL FELICITY. 1. OfFences against episturo-threptic

trust: {eitKrrfifA.ri, knowledge; and r/je^w, to nourish or pro-

mote.) 2. OfFences against eupcedagogue trust : fu, well

;

and Tia.t^iz'Y'jr/eu, to educate. 3. Offences against noso-comial

trust : vo(7o?, a disease ; and v.ojji.i%!c, to take care of. 4. Of-

fences against moro-comial trust : {jMpoi, an insane person.)

5. OfFences against ptocho-comial trust : (ttt&'xo'j the poor.)

6. OfFences against aniemfcZeiic trust: (avre/x^aXXw, to bestow

in reparation of a loss.) 7- OfFences against hedonarchic

trust : {vj^ovai, pleasures ; and apxo[Acx,i, to preside over.) The

above are examples of the principal establishments which

should or might be set on foot for the purpose of making,

in so many different ways, a positive addition to the stock of

national felicity. To exhibit an exhaustive analysis of the

possible total of these establishments would not be a very

easy task : nor on the present occasion is it a necessary

one ; for be they of what nature and in what number they

may, the offences to which they stand exposed will, in as far

as they are offences against trust, be in point of denomina-

tion the same : and as to what turns upon the particular

nature of each trust, they will be of too local a nature to

come within the present plan.

All these trusts might be comprized under some such

general name as that of agatho-poieutic trust : (aya^o-srotecc, to

do good to any one.)

VI. Offences against the public wealth. 1. Non-

payment of forfeitures. 2. Non-payment of taxes, including

smuggling. 3. Breach of the several regulations made to

prevent the evasion of taxes. 4. Offences against fiscal

trust: the same as offences against judicial and military
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ed which relate to the conditions above spoken of

under the name of domestic ones) so many civil

trusts. Offences against the original revenue, not accruing

either from taxes or forfeitures, such as that arising from the

public demesnes, stand upon the same footing as offences

against private property. 5. Offences against demosio-tami-

entic trust: (Svj/*oo-ja, things belonging to the public: and

raii.iev<;, a steward) viz. against that trust, of which the object

is to apply to their several destinations such articles of the

public wealth as are provided for the indiscriminate accom-

modation of individuals: such as public roads and waters,

public harbours, post-offices, and packet boats, and the

stock belonging to them ; market-places, and other such

public buildings ; race-grounds, public walks, and so forth.

Offences of this description will be apt to coincide with

offences against agatho-poieutictxn^t as above, or with offences

against ethno-plutistic trust hereafter mentioned, according as

the benefit in question is considered in itself, or as resulting

from the application of such or such a branch or portion of

the public wealth.

VII. Offences against population. 1. Emigration.

2. Suicide. 3. Procurement of impotence or barrenness.

4. Abortion- 5. Unprolific coition. 6. Celibacy,

VIII. Offences against the national avealth. I.

Idleness. 2. Breach of the regulations made in the view of

preventing the application of industry to purposes less pro-

fitable, in prejudice of purposes more profitable. 3. Offen-

ces against ethno-plutistic trust ; (Xao?, the nation at large ;

icXovrti^u, to enrich.

IX. Offences against the sovereignty. 1. Offences

against sovereign trust : corresponding to those against judi-

cial, prophylactic, military, and fiscal trusts. Offensive rebel-

lion includes wrongful interception, wrongful divestment,

Chap,
XVI.



^00 DIVISION OF OFFENCES.

conditions one might enumerate. Means how-

ever, more or less explicit, may be found out of

circumscribing their infinitude.

usurpation, and wrongful investment, of sovereign trust, with

the offences accessary thereto. Where the trust is in a single

person, wrongful interception, Avrongful divestment, usurpa-

tion, and wrongful investment, cannot any of them, be com-

mitted without rebellion ; abdication and detrectation can

never be deemed wrongful; breach and abuse of sovereign trust

can scarcely be punished : no more can bribe-taking : wrongful

imposition of it is scarce practicable. When the sovereignty

is shared among a number, wrongful interception, wrongful

divestment, usurpation, and wrongful investment, may be

committed without rebellion : none of the offences against

this trust are impracticable: nor is there any of them but

might be punished. Defensive rebellion is disturbance of

this trust. Political tumults, political defamation, and poli-

tical vilification, are offences accessory to such disturbance.

Sovereign power (which, upon the principle of utility, can

never be other than fiduciary) is exercised either by rule or

without rule : in the latter case it may be termed autocratic :

in the former case it is divided into two branches, the legis-

lative &Tid the executive*. In either case, where the desig-

nation of the person by whom the power is to be possessed,

depends not solely upon mere physical events, such as that

of natural succession, but in any sort upon the will of another

person, the latter possesses an ivestitive power, or right of

investiture, with regard to the power in question : in like

manner may any person also possess a divestitive power.

The powers above enumerated, such as judicial power, mili-

tary power, and so forth, may therefore be exerciseable by a

* See cli. xvii, [Limits] § iii.
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What the materials are, if so they may be <^

called, of which conditions, or any other kind of

man, either directly, proprid manu ; or indirectly, manu

aliend *. Power to be exercised manu aliend is investitive,

which may or may not be accompanied by divestitive. Of

sovereign power, whether autocratic, legislative, or execu-

tive, the several public trusts above-mentioned form so many

subordinate branches. Any of these powers may be placed,

either, 1. in an individual ; or, 2. in a body politic: who may

be either supreme or subordinate. Subordination on the

part of a magistrate may be established, 1. By the person's

being punishable : 2. By his being removeable : 3. By the

orders being reversible.

X. Offences against religion. 1. Offences tending to

weaken the force of the religious sanction : including blas-

phemy and profaneness. "2. Offences tending to misapply

the force of the religious sanction : including false prophe-

cies, and other pretended revelations; also heresy, where the

doctrine broached is pernicious to the temporal interests of

the community. 3. Offences against religious trust, where

any such is thought fit to be established.

XI. Offences against the national interest in gene-

ral. 1. Immoral publications. 2. Offences against the

trust of an ambassador ; or, as it might be termed, presbeutic

trust. 3. Offences against the trust of a privy-counsellor;

or, as it might be termed, smybouleutic trust. 4. In pure or

mixed monarchies, prodigality on the part of persons who

are about the person of the sovereign, though without being

invested with any specific trust. 5. Excessive gaming on

the part of the same persons. 6. Taking presents from rival

powers without leave.

* In tlie former case, the power might be termed in oii^' word, autochirous :

in the latter, heterochirons : (kuto;, a man's own ; x^'P> ^ ''^"'^ ' '^epof ano-

ther's.)

HAP.
XVI.
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Chap, legal possessioii, can be made up, we have already
'—V—

' seen : beneficial powers, fiduciary powers, bene-

ficial rights, fiduciary rights, relative duties, ab-

solute duties. But as many conditions as import

a power or right of the fiduciary kind, as

possessed by the person whose condition is in

question, belong to the head of trusts. The cata-

logue of the offences to which these conditions are

exposed, coincides therefore exactly with the

catalogue of offences against trust: under which

head they have been considered in a general point

of view under the head of offences against trust

:

and such of them as are of a domestic nature, in

a more particular manner in the character of

offences against the several domestic conditions.

Conditions constituted by such duties of the rela-

tive kind, as have for their counterparts trusts

constituted by fiduciary powers, as well as rights

on the side of the correlative party, and those of

a private nature, have also been already discussed

under the appellation of domestic conditions. The

same observation may be applied to the condi-

tions constituted by such powers of the beneficial

kind over persons as are of a private nature : as

also to the subordinate correlative conditions con-

stituted by the duties corresponding to those

rights and powers. iVs to absolute duties, there

is no instance of a condition thus created, of

which the institution is upon the principle of

utility to be justified ; unless the several religious
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conditions of the monastic kind should be allowed C"^^^-

of as examples. There remain, as the only ma- ' v

—

terials out of which the conditions which yet

remain to be considered can be composed, condi-

tions constituted by beneficial powers over things

;

conditions constituted by beneficial rights to things

(that is, rights to powers over things) or by rights

to those rights, and so on; conditions constituted

by rights to services; and conditions constituted

by the duties corresponding to those respective

rights. Out of these are to be taken those of

which the materials are the ingredients of the

several modifications of property, the several con-

ditions of proprietorship. These are the condi-

tions, if such for a moment they may be stiled,

which ' having but here and there any specific

names, are not commonly considered on the foot-

ing of conditions : so that the acts which, if such

conditions were recognized, might be considered

as offences against those conditions, are not

wont to be considered in any other light than

that of offences against property.

Now the case is, as hath been already inti-

mated*, that of these civil conditions, those

which are wont to be considered under that name,

are not distinguished by any uniform and explicit

line from those of which the materials are wont

Supra, xvii.
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Chap, to be Carried to the head of property: a set of

'—V—
' rights shall, in one instance, be considered as

constituting an article of property rather than a

condition : while, in another instance, a set of

rights of the same stamp is considered as con-

stituting rather a condition than an article of

property. This will probably be found to be the

case in all languages: and the usage is different

again in one language from what it is in another.

From these causes it seems to be impracticable to

subject the class of civil conditions to any exhaus-

tive method : so that for making a complete collec-

tion of them there seems to be no other expedient

than that of searching the language through for

them, and taking them as they come. To exemplify

this observation, it may be of use to lay open the

structure as it were of two or three of the prin-

cipal sorts or classes of conditions, comparing

them with two or three articles of property which

appear to be nearly of the same complexion: by

this means the nature and generation, if one may

so call it, of both these classes of ideal objects

may be the more clearly understood.

The several sorts of civil conditions that are

not fiduciary may all, or at least the greater part

of them, be comprehended under the head of

rank, or that of profession ; the latter word being

taken in its most extensive sense, so as to include

not only what are called the liberal professions,

but those also which are exercised by the several
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sorts of traders, artists, manufacturers, and other Chap.

persons of whatsoever station, who are in the way '

—

^r-

of making a profit by their labour. Among ranks

then, as well as professions, let us, for the sake

of perspicuity, take for examples such articles as

stand the clearest from any mixture of either

fiduciary or beneficial power. The rank of knight-

hood is constituted, how ? by prohibiting all other

persons from performing certain acts, the perform-

ance of which is the symbol of the order, at the

same time that the knight in question, and his

companions, are permitted: for instance, to wear

a ribbon of a certain colour in a certain manner:

to call himself by a certain title : to use an armo-

rial seal with a certain mark on it. By laying all

persons but the knight under this prohibition, the

law subjects them to a set of duties : and since

from the discharge of these duties a benefit results

to the person in whose favour they are created, to

wit, the benefit of enjoying such a share of extra-

ordinary reputation and respect as men are wont

to yield to a person thus distinguished, to dis-

charge them is to render him a service : and the

duty being a duty of the negative class, a duty
>

consisting in the performance of certain acts of

the negative kind*, the ser^dce is what may be

called a service of forbearance. It appears then,

that to generate this condition there must be two

* See ch. [Actions] viii.
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sorts of services: that which is the immediate

cause of it, a service of the negative kind, to be

rendered by the community at large: that which

is the cause again of this service, a service of the

positive kind, to be rendered by the law.

The condition of a professional man stands upon

a narrower footing. To constitute this condition

there needs nothing more than a permission given

him on the part of the legislator to perform those

acts, in the performance of which consists the

exercise of his profession: to give or sell his

advice or assistance in matters of law or physic

:

to give or sell his services as employed in the exe-

cuting or overseeing of a manufacture or piece of

work of such or such a kind : to sell a commodity

of such or such a sort. Here then we see there

is but one sort of service requisite ; a service

which may be merely of the negative kind, to be

rendered by the law : the service of permitting .

him to exercise his profession: a service which, if

there has been no prohibition laid on before, is

rendered by simply forbearing to prohibit him.

Now the ideal objects, which in the cases above

specified are said to be conferred upon a man by

the services that are respectively in question, are

in both cases not articles of property but condi-

tions. By such a behaviour on the part of the

law, as shall be the reverse of that whereby they

were respectively produced, a man may be made

to forfeit them : and what he is then said to forfeit
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is in neither case his property; but in one case? Chai..

his rank or dignity: in the other case, his trade ^—v—

'

or his profession : and in both cases, his condition.

Other cases there are again in which the law,

by a process of the same sort with that by which

it constituted the former of the two above-men-

tioned conditions, confers on him an ideal object,

which the laws of language have placed under

the head of property. The law permits a man to

sell books : that is, all sorts of books in general.

Thus far all that it has done is to invest him with

a condition: and this condition he would equally

possess, although every body else in the world

were to sell books likewise. Let the law now

take an active part in his favour, and prohibit all

other persons from selling books of a certain de-

scription, he remaining at liberty to sell them as

before. It thereby confers on him a sort of

exclusive privilege or monopoly, which is called

a copy-right. But by investing him with this right,

it is not said to invest him with any new sort of

condition ; and what it invests him with is spoken

of as an article of property ; to wit, of that sort

of property which is termed incorporeal *
: and so

* The reason probably why an object of the sort here in

question is referred to the head of property, is, that the

chief value of it arises from its being capable of being made
a source of property in the more ordinary acceptations of

the word; that is, of money, consumable commodities, and

so forth.
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on in the case of an engraving, a mechanical en-

gine, a medicine ; or, in short, of a saleable article

of any other sort. Yet when it gave him an exclu-

sive right of wearing a particular sort of ribbon,

the object which it was then considered as confer-

ring on him was not an article of property but a

condition.

By forbearing to subject you to certain disad-

vantages, to which it subjects an alien, the law

confers on you the condition of a natural-born

subject : by subjecting him to them, it imposes

on him the condition of an alien : by conferring on

you certain privileges or rights, which it denies to

a roturkr, the law confers on you the condition of

a gcutilhomme ; by forbearing to confer on him

those privileges, it imposes on him the condition

of a roturier *. The rights, out of which the two

advantageous conditions here exemplified are both

of them as it were composed, have for their coun-

terpart a sort of services of forbearance, rendered,

as we have seen, not by private individuals, but

by the law itself As to the duties which it creates

in rendering you these services, they are to be

considered as duties imposed by the legislator on

the ministers of justice.

* The conditions themselves having nothing that corres-

ponds to them in England, it was necessary to make use of

foreign terms.
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It may be observed, with regard to the greater Chap.

part of the conditions here comprised under the '—v—

'

general appellation of civil, that the relations cor-

responding to those by which they are respectively

constituted, are not provided with appellatives.

The relation which has a name, is that which is

borne by the party favoured to the party bound

:

that which is borne by the party bound to the

party favoured has not any. This is a circum-

stance that may help to distinguish them from

those conditions which we have termed domestic.

In the domestic conditions, if on the one side the

party to whom the power is given is called a

master ; on the other side, the party over whom
that power is given, the party who is the object

of that power, is termed a servant. In the civil

conditions this is not the case. On the one side,

a man, in virtue of certain services of forbearance,

which the rest of the community are bound to

render him, is denominated a knight of such or

such an order : but on the other side, these ser-

vices do not bestow any particular denomination

on the persons from whom such services are due.

Another man, in virtue of the legislator's rendering

that sort of negative service which consists in the

not prohibiting him from exercising a trade, in-

vests him at his option with the condition of a

trader : it accordingly denominates him a farmer,

a baker, a weaver, and so on : but the ministers

of the law do not, in virtue of their rendering tlie

VOL. 11. p
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^"^^- man this sort of negative service, acquire for

—^—
' themselves any particular name. Suppose even

that the trade you have the right of exercising

happens to be the object of a monopoly, and that

the legislator, besides rendering you himself those

services which you derive from the permission he

bestows on you, obliges other persons to render

you those farther services which you receive from

their forbearing to follow the same trade ; yet

neither do they, in virtue of their being thus

bound, acquire any particular name.

After what has been said of the nature of the

several sorts of civil conditions that have names,

the offences to which they are exposed may, with-

out much difficulty, be imagined. Taken by itself,

every condition which is thus constituted by a per-

mission granted to the possessor, is of course of a

beneficial nature : it is, therefore, exposed to all

those offences to which the possession of a benefit

is exposed. But either on account of a man's

being obliged to persevere when once engaged in

it, or on account of such other obligations as may

stand annexed to the possession of it, or on ac-

count of the comparative degree of disrepute

which may stand annexed to it by the moral

sanction, it may by accident be a burthen : it is

on this account liable to stand exposed to the

offences to which, as hath been seen, every thing

that partakes of the nature of a burthen stands

exposed. As to any offences which may concern
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the exercise of the functions belonging to it, if it Ch_»p.

happens to have any duties annexed to it, such as '—v—

'

those, for instance, which are constituted by regu-

lations touching the exercise of a trade, it will

stand exposed to so many breaches of duty ; and

lastly, whatsoever are the functions belonging to

it, it will stand exposed at any rate to disturb-

ance.

In the forming however of the catalogue of

these offences, exactness is of the less consequence,

inasmuch as an act, if it should happen not to be

comprised in this catalogue, and yet is in any

respect of a pernicious nature, will be sure to be

found in some other division of the system of

offences : if a baker sells bad bread for the price

of good, it is a kind of fraud upon the buyer ;

and perhaps an injury of the simple corporal kind

done to the health of an individual, or a neigh-

bourhood : if a clothier sells bad cloth for good

at home, it is a fraud ; if to foreigners abroad, it

may, over and above the fraud put upon the

foreign purchaser, have pernicious effects perhaps

in the prosperity of the trade at home, and be-

come thereby an offence against the national

wealth. So again with regard to disturbance:

if a man be disturbed in the exercise of his trade,

the offence will probably be a wrongful intercep-

tion of the projit he might be presumed to have

been in a way to make by it : and were it even to

appear in any case that a man exercised a trade.
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or what is less unlikely, a liberal profession, with-

out having profit in his view, the offence will still

be reducible to the head of simple injin'tous re-

stra'mment, or simple injurious compulsion.

§ 4. Advantages of the present method.

LVI.

Geneial

idea of llie
A few words, for the purpose of giving a general

method here yjg^ of the uiethod of divisiou here pursued, and
pursued ^ '

of the advantages which it possesses, may have

their use. The whole system of offences, we may

observe, is branched out into five classes. In the

three first, the subordinate divisions are taken

from the same source ; viz. from the consideration

of the different points, in respect whereof the in-

terest of an individual is exposed to suffer. By

this uniformity, a considerable degree of light

seems to be thrown upon the whole system ; par-

ticularly upon the offences that come under the

third class : objects which have never hitherto

been brought into any sort of order. With regard

to the fourth class, in settling the precedence be-

tween its several subordinate divisions, it seemed

most natural and satisfactory to place those first,

the connection whereof with the welfare of indivi-

duals seemed most obvious and immediate. The

mischievous effects of those offences, which tend

in an immediate way to deprive individuals of the

protection provided for them against the attacks

of one another, and of those which tend to bring
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down upon them the attacks of foreign assailants,

seem alike obvious and palpable. The mischievous

quality of such as tend to weaken the force that

is provided to combat those attacks, but particu-

larly the latter, though evident enough, is one link

farther offin the chain of causes and effects. The

ill effects of such offences as are of disservice only

by diminishing the particular fund from whence

that force is to be extracted, such effects, I say,

though indisputable, are still more distant and out

of sight. The same thing may be observed with

regard to such as are mischievous only by affect-

ing the universal fund. Offences against the

sovereignty in general would not be mischievous,

if offences of the several descriptions preceding

were not mischievous. Nor in a temporal view

are offences against religion mischievous, except

in as far as, by removing, or weakening, or misap-

plying one of the three great incentives to virtue,

and checks to vice, they tend to open the door to

the several mischiefs, which it is the nature of all

those other offences to produce. As to the fifth

class, this, as hath already been observed, exhibits,

at first view, an irregularity, which however seems

to be unavoidable. But this irregularity is pre-

sently corrected, when the analysis returns back,

as it does after a step or two, into the path from

which the tyranny of language had forced it a

while to deviate.

It was necessary that it should have two pur-.
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poses in view : the one, to exhibit, upon a scale

more or less minute, a systematical enumeration

of the several possible modifications of delinquen-

cy, denominated or undenominated ; the other, to

find places in the list for such names of offences

as were in current use : for the first purpose,

nature was to set the law ; for the other, custom.

Had the nature of the things themselves been the

only guide, every such difference in the manner of

perpetration, and such only, should have served as

a ground for a different denomination, as was at-

tended with a difference in point of effect. This

however of itself would never have been suffi-

cient ; for as on one hand the new language, which

it would have been necessary to invent, would have

been uncouth, and in a manner unintelligible : so

on the other hand the names, which were before in

current use, and which, in spite of all systems,

good or bad, must have remained in current use,

would have continued unexplained. To have ad-

hered exclusively to the current language, would

have been as bad on the other side ; for in that

case the catalogue of offences, when compared to

that of the mischiefs that are capable of being

produced, would have been altogether broken and

uncomplete.

To reconcile these two objects, in as far as they

seemed to be reconcileable, the following course

has therefore been pursued. The logical whole,

constituted by the sum total of possible offences.
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has been bisected in as many different directions

as were necessary, and the process in each direc-

tion carried down to that stage at which the par-

ticular ideas thus divided found names in current

use in readiness to receive them. At that period

I have stopped ; leaving any minuter distinctions

to be enumerated in the body of the work, as so

many species of the genus characterized by such

or such a name. If in the course of any such

process I came to a mode ofconduct which, though

it required to be taken notice of, and perhaps had

actually been taken notice of, under all laws, in

the character of an offence, had hitherto been ex-

pressed under different laws, by different circum-

locutions, without ever having received any name

capable of occupying the place of a substantive in

a sentence. I have frequently ventured so far as

to fabricate a new name for it, such an one as the

idiom of the language, and the acquaintance I

happened to have with it, would admit of. These

names consisting in most instances, and that un-

avoidably, of two or three words brought toge-

ther, in a language too which admits not, like the

German and the Greek, of their being melted into

one, can never be upon a par, in point of commo-

diousness, with those univocal appellatives which

make part of the established stock.

In the choice of names in current use, care has

been taken to avoid all such as have been grounded

on local distinctions, ill founded, perhaps, in the

215
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nation in which they received their birth^, and at

' '" ' any rate not applicable to the circumstances of

other countries.

The analysis, as far as it goes, is as applicable to

the legal concerns of one country as of another :

and where, if it had descended into further details,

it would have ceased to be so, there I have taken

care always to stop : and thence it is that it has

come to be so much more particular in the class

of offences against individuals, than in any of the

other classes. One use then of this arrangement,

if it should be found to have been properly con-

ducted, will be its serving to point out in what it

is that the legal interests of all countries agree,

and in what it is that they are liable to differ : how

far a rule that is proper for one, will serve, and

how far it will not serve, for another. That the

legal interests of different ages and countries have

nothing in common, and they have every thing,

are suppositions equally distant from the truth *.

LVII.

lis advun- \ natural method, such as it hath been here
tag<s.

*— ^- i' i' attempted to exhibit, seems to possess four capital
coiiveiiicTit

loi tiic i.p- advantages ; not to mention others of inferior

* The above hints are offered to the consideration of the

few who may be disposed to bend their minds to disquisi-

tions of this uninviting nature : to sift the matter to the

bottom, and engage in the details of illustration, would re-

quire more room than could in this place be consistently

allowed.
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note. In the first place, it affords such assistance <^^kap.

to the apprehension and to the memor}', as those ^""v—

^

i A •' prehension

faculties would in vain look for in any technical a"'^ ''•« "'^•

arrangement *. That arrangement of the objects

of any science may, it should seem, be termed a

natural one, which takes such properties to charac-

terize them by, as men in general are, by the com-

mon constitution of man's nature, independently

of any accidental impressions they may have re-

ceived from the influence of any local or other

particular causes, accustomed to attend to : such,

in a word, as uaturaUi), that is readily, and at first

sight, engage, and firmly fix, the attention of any

one to whom they have once been pointed out.

Now by what other means should an object en-

gage, or fix a man's attention, unless by interesting

him ? and what circumstance belonging to any

action can be more interesting, or rather what other

circumstance belonging to it can be at all interest-

ing to him, than that of the influence it promises

to have on his own happiness, and the happiness

of those who are about him ? By what other

mark then should he more easily find the place

which any offence occupies in the system, or by

what other clue should he more readily recall it ?

LVIII.

In the next place, it not only gives at first glance —2. ii gives

a general intimation of the nature of each division m-vlx pro-^^

positions.

* See Fragment on Government, pref. p. xlv. edit. 1776.

—

pref. p. xlvii. edit. IS'23.
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^yy^- of offences, in as far as that nature is determined
'—V—

' by some one characteristic property, but it gives

room for a number of general propositions to be

formed concerning the particular offences that

come under that division, in such manner as to

exhibit a variety of other properties that may

belong to them in common. It gives room, there-

fore, for the framing of a number of propo-

sitions concerning them, which, though very gene-

ral, because predicated of a great number of ar-

ticles, shall be as generally true *.

* Imagine what a condition a science must be in> when as

yet there shall be no such thing as forming any extensive

proposition relative to it, that shall be at the same time a

true one : where, if the proposition shall be true of some of

the particulars contained under it, it shall be false with re-

gard to others. What a state would botany, for example,

be in, if the classes were so contrived, that no common cha-

racters could be found for them ? Yet in this state, and no

better, seems every system of penal law to be, authoritative

or unauthoritative that has ever yet appeared. Try if it be

otherwise, for instance, with the delicta privata et publico, and

with the publica ord'maria, and publica extra-ordinaria of the

Roman law f- AH this for want of method : and hence the

necessity of endeavouring to strike out a new one.

Nor is this want of method to be wondered at. A science

so new as that of penal legislation, could hardly have been

in any better state. Till objects are distinguished, they

cannot be arranged. It is thus that truth and order go on

t See Heiuetc. Elein. p. vii. ^ 79, 80.
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In the third place, it is so contrived, that the "^—v—

'

very place which any offence is made to occupy, P"'"ts out

1 ^ • 1 • '''^ reason

suggests the reason of its being put there. It of the law.

serves to indicate not only that such and such

acts are made offences, but why they ought to be.

By this means, while it addresses itself to the

understanding, it recommends itself, in some

measure, to the affections. By the intimation it

gives of the nature and tendency of each ob-

noxious act, it accounts for, and in some measure

vindicates, the treatment which it may be thought

proper to bestow upon that act in the way of

punishment. To the subject then it is a kind of

perpetual apology : shewing the necessity of

every defalcation, which, for. the security and

prosperity of each individual, it is requisite to

make from the liberty of every other. To the

legislator it is a kind of perpetual lesson : serving

at once as a corrective to his prejudices, and as a

check upon his passions. Is there a mischief

hand in hand. It is only in proportion as the former is dis-

covered, that the latter can be improved. Before a certain

order is established, truth can be but imperfectly announced :

but until a certain proportion of truth has been developed

and brought to light, that order cannot be established. The

discovery of truth leads to the establishment of order : and

the establishment of order fixes and propagates the dis-

covery of truth.
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CirAP. which has escaped him ? in a natural arrange-
^—>"
—

' ment, if at the same time an exhaustive one, he

cannot fail to find it. Is he tempted ever to

force innocence within the pale of guilt ? the

difficulty of finding a place for it advertises him

of his error. Such are the uses of a map of

universal delinquency, laid down upon the prin-

ciple of utility : such the advantages, which the

legislator as well as the subject may derive from

it. Abide by it, and every thing that is arbitrary

* in legislation, vanishes. An evil-intentioned or

prejudiced legislator durst not look it in the face.

He would proscribe it, and with reason : it would

be a satire on his laws.

LX.

~^- ^' '*,. In the fourth place, a natural arrangement,
alike appli- r ' o
cable to the governed as it is by a principle which is recog-

nations. nizcd by all men, will serve alike for the juris-

prudence of all nations. In a system of proposed

law, framed in pursuance of such a method, the

language will serve as a glossary by which all

systems of positive law might be explained, while

the matter serves as a standard by which they

might be tried. Thus illustrated, the practice of

every nation might be a lesson to every other

:

and mankind might carry on a mutual inter-

change of experiences and improvements as easily

in this as in every other walk of science. If any

one of these objects should in any degree be
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attained, the labour of this analysis, severe as it ^xvf.

has been, will not have been thrown away. ' ^

§5. Characters of the Jive classes.

LXI.

It has been mentioned as an advantage pos- ciiaracters

sessed by this method, and not possessed by any classes, how

other, that the objects comprized under it are fro.n rte^

cast into groupes, to which a variety of proposi- ^ho^cT

"*

tions may be applied in common. A collection

of these propositions, as applied to the several

classes, may be considered as exhibiting the dis-

tinctive characters of each class. So many of

these propositions as can be applied to the of-

fences belonging to any given class, so many

properties are they found to have in common : so

many of these common properties as may respec-

tively be attributed to them, so many properties

may be set down to serve as characters of the

class. A collection of these characters it may

here be proper to exhibit. The more of them

we can bring together, the more clearly and fully

will the nature of the several classes, and of the

offences they are composed of, be understood.

LXII.

Characters of Class 1 ; composed of private of- Characters
^

,
_

of Class 1.

fences, or offences against assignable individuals.

1. When arrived at their last stage (the stage
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of consummation*) they produce, all of them, a

primary mischief as well as a secondary f.

2. The indivduals whom they affect in the first

instance J, are constantly assignable. This extends

to all ; to attempts and preparations, as well as to

such as have arrived at the stage of consumma-

tion §.

3. Consequently they admit of compensation\\:

in which they differ from the offences of all the

other classes, as such.

4. They admit^ also oi retaliation**', in which

also they differ from the offences of all the other

classes.

5. There is always some person who has a

natural and peculiar interest to prosecute them.

In this they differ from self-regarding offences :

also from semi-public and public ones ; except in

as far as the two latter may chance to involve a

private mischief.

* Ch. vii. [Actions] xiv.

t See ch. xii- [Consequences] iii-

X [First Instance.] That is, by their primary mischief.

§ See supra, and B. I. tit. [Accessory offences.]

II
See ch. xiii. [Cases unmeet] ii. note.

If [Admit.] I mean, that retaliation is capable of being

applied in the cases in question ; not that it ought always to

be employed. Nor is it capable of being applied in every

individual instance of each offence, but only in some indi-

vidual instance of each species of offence.

** See ch. xv, [Properties] viii.
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6. The mischief they produce is obvious : more Chap.

. . 1 .
XVI.

so than that of semi-public offences : and still '—v—

'

more so than that of self-regarding ones, or even

public.

7. They are every where, and must ever be,

obnoxious to the censure of the world : more so

than semi-public offences as such ; and still more

so than public ones.

8. They are more constantly obnoxious to the

censure of the world than self-regarding offences

:

and would be so universally, were it not for the »-

influence of the two false principles ; the principle

of asceticism, and the principle of antipathy *.

9. They are less apt than semi-public and

public offences to require different descriptions f
in different states and countries : in which respect

they are much upon a par with self-regarding

ones.

10. By certain circumstances of aggravation,

they are liable to be transformed into semi-public

offences : and by certain others, into public.

1 1

.

There can be no ground for punishing

them, until they can be proved to have occa-

* Ch. ii. [Principles adverse.]

t [Different descriptions.] It seems to be from their pos-

sessing these three last properties, that the custom has arisen

of speaking of them, or at least of many of them, under the

name of offences against the law of nature : a vague expres-

sion, and productive of a multitude of inconveniences. See

ch. ii. [Principles adverse.] .

'
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sioned, or to be about to occasion, some particular

mischief to some particular individual. In this

they differ from semi-public offences, and from

public.

] 2. In slight cases, compensation given to the

individual affected by them, may be a sufficient

ground for remitting punishment : for if the

primary mischief has not been sufficient to pro-

duce any alarm, the whole of the mischief may

be cured by compensation. In this also they

differ from semi-public offences, and from public

ones.

LXIII.

Characters Characters of Class 2 ; composed of semi-public

offences, or offences affecting a whole subordi-

nate class of persons.

1. As such, they produce no primary mischief.

The mischief they produce consists of one or

other or both branches of the secondary mischief

produced by offences against individuals, without

the primary.

2. In as far as they are to be considered as

belonging to this class, the persons whom they

affect in the first instance are not individually

assignable.

3. They are apt, however, to involve or termi-

nate in some primary mischief of the first order,

which when they do, they advance into the first

class, and become private offences.

4. They admit not, as such, of compensation.
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5. Nor of retaliation. <^"^p-
AV i.

6. As such, there is never any one particular '—v^—

'

individual whose exclusive interest it is to prose-

cute them : a circle of persons may, however,

always be marked out, within which may be

found some who have a greater interest to prose-

cute than any who are out of that circle have.

7. The mischief they produce is in general

pretty obvious ; not so much so indeed as that of

private offences, but more so upon the whole than

that of self-regarding and public ones.

8. They are rather less obnoxious to the cen-

sure of the world than private offences ; but they

are more so than public ones : they would also

be more so than self-regarding ones, were it not

for the influence of the two false principles, the

principle of sympathy and antipathy, and that of

asceticism.

9- They are more apt than private and self-re-

garding offences to require different descriptions

in different countries : but less so than public

ones.

10. There may be ground for punishing them

before they have been proved to have occasioned,

or to be about to occasion, mischief to any parti-

cular individual ; which is not the case with

private offences.

11. In no cases can satisfaction given to any

particular individual, affected by them be a suffi-

cient ground for remitting punishment : for by

VOL. II. Q
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such satisfaction it is but a part of the mischief

of them that is cured. In this they differ from

private offences ; but agree with public.

LXIV.

Characters Characters of Class 3 ; consisting of self-regard-
of Class S.

' O -

ING offences : offences against ones aelf.

1

.

In individual instances it will often be ques-

tionable, whether they are productive of any

primary * mischief at all : secondary, they produce

none.

2. They affect not any other individuals, as-

signable or not assignable, except in as far as

they affect the offender himself; unless by possi-

bility in particular cases ; and in a very slight and

distant manner the whole state.

3. They admit not, therefore, of compensation.

4. Nor of retaliation.

5. No person has naturally any peculiar inte-

rest to prosecute them ; except in as far as in

virtue of some connection he may have with the

offender, either in point of sympathy or of interest^,

a mischief of the derivative kind
;|;
may happen to

devolve upon him§.

* Because the person, who in general is most likely to be

sensible to the mischief (if there is any) of any offence, viz.

the person whom it most affects, shews by his conduct that

he is not sensible of it.

t See ch, vi. [SensibilityJ xxv. xxvi.

X See ch. xii. [Consequences] iv.

^ Among the offences, however, which belong to this
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6. The mischief they produce is apt to be un- ^J'^^''-

obvious, and in general more questionable than '
^^ '

that of any of the other classes*.

7. They are however apt, many of them, to be

more obnoxious to the censure of the world than

public offences ; owing to the influence of the two

false principles ; the principle of asceticism, and

the principle of antipathy. Some of them more

even than semi-public, or even than private of-

fences.

8. They are less apt than offences of any other

class to require different descriptions in different

states and countries f.

9. Among the inducements J to punish them,

antipathy against the offender is apt to have a

greater share than sympathy for the public.

10. The best plea for punishing them is founded

on a faint probability there may be of their being

class, there are some which in certain countries it is not

uncommon for persons to be disposed to prosecute -without

any artificial inducement, and merely on account of an an-

tipathy, which such acts are apt to excite. See ch. ii. [Prin-

ciples adverse] xi.

* See note* in the preceding page.

t Accordingly, most of them are apt to be ranked among

offences against the law of nature. Vide supra, Characters

of the 1st class, Ixii. note.

X [Inducements.] I mean the considerations, right or

wrong, which induce or dispose the legislator to treat them

on the footing' of offences.
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Chap, productivc of a mischief, which, if real, will place
A V i.

'—V—
' them in the class of public ones : chiefly in those

divisions of it .which are composed of offences

against population, and offences against the na-

tional wealth.

LXV.

of'ciafsT
Characters of Class 4 ; consisting of public of-

fences, or offences against the state in general.

1

.

As such, they produce not any primary mis-

chief ; and the secondary mischief they produce,

which consists frequently of danger without

alarm, though great in value, is in specie very

indeterminate.

2. The individuals whom they affect, in the

first instance, are constantly unassignable ; except

in as far as by accident they happen to involve or

terminate in such or such offences against indi-

viduals.

3. Consequently they admit not of compensa-

tion.

4. Nor of retaliation.
^

5. Nor is there any person who has naturally

any particular interest to prosecute them; except

in as far as they appear to affect the power, or in

any other manner the private interest, of some

person in authority.

6. The mischief they produce, as such, is com-

paratively unobvious ; much more so than that of

private offences, and more so likewise, than that

of semi-public ones.
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7. They are, as such, much less obnoxious to Chap.

I .
XVI.

the censure of the world, than private offences ;
'—v—

'

less even than semi-public, or even than self-

regarding offences ; unless in particular cases,

through sympathy to certain persons in au-

thority, whose private interests they may appear

to affect.

8. They are more apt than any of the other

classes to admit of different descriptions, in dif-

ferent states and countries.

9. They are constituted, in many cases, by

some circumstances of aggravation superadded to

a private offence : and therefore, in these cases,

involve the mischief, and exhibit the other cha-

racters belonging to both classes. They are,

however, even in such cases, properly enough

ranked in the 4th class, inasmuch as the mischief

they produce in virtue of the properties which

aggregate them to that class, eclipses and

swallows up that which they produce in virtue

of those properties which aggregate them to

the 1st.

-10. There may be sufficient ground for pu-

nishing them, without their being proved to have

occasioned, or to be about to occasion, any par-

ticular mischief to any particular individual. In

this they differ from private offences, but agree

with semi-public ones. Here, as in semi-public

offences, the extent of the mischief makes up for

the uncei^tainty of it.
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^«Y' ^ ^ • I^^ ^^^ ^^^^ ^^"^ satisfaction, given to any
"^—V—

' particular individual affected by them, be a suffi-

cient ground for remitting punishment. In this

they differ from private offences ; but agree with

semi-public.

LXVI.

ci.aiact<rrs Characters of Class 5, or appendix : composed of

MULTIFORM or ANOMALOUS oltences ; and con-

taining offences by falsehood, and offences

concerning trust.

1. Taken collectively, in the parcels marked

out by their popular appellations, they are inca-

pable of being aggregated to any systematical

method of distribution, grounded upon the mis-

chief of the offence.

2. They may, however, be thrown into sub-

divisions, which may be aggregated to such a

method of distribution.

3. These sub-divisions will naturally and rea-

dily rank under the divisions of the several pre-

ceding classes of this system.

4. Each of the two great divisions of this class

spreads itself in that manner over all the pre-

ceding classes.

5. In some acts of this class, the distinguishing

circumstance which constitutes the essential cha-

racter of the offence, will in some instances enter

necessarily, in the character of a criminative

circumstance, into the constitution of the offence

;

insomuch that, without the intervention of this
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circumstance, no offence at all, of that denomina-

tion, can be committed*. In other instances, the

oflPence may subsist without it; and where it

interferes, it comes in as an accidental inde-

pendent circumstance, capable of constituting a

ground of aggravation f.

* Instance, offences by falsehood, in the case of defraud-

ment.

t Instance, offences by falsehood, in the case of simple

corporal injuries, and other offences against person.
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CHAP. XVII.

§ I. LIMITS BETWEEN PRIVATE ETHICS AND THE ART OF
LEGISLATION.

Use of tiiis So much for the division of offences in general.
chapter.

Now an offence is an act prohibited, or (what

comes to the same thing) an act of which the

contrary is commanded by the law : and what is

it that the law can be employed in doing, besides

prohibiting and commanding? It should seem then,

according to this view of the matter, that were

we to have settled what may be proper to be done

with relation to offences, we should thereby have

settled every thing that may be proper to be done

in the way of law. Yet that branch which con-

cerns the method of dealing with offences, and

which is termed sometimes the criminal, sometimes

the penal, branch, is universally understood to be

but one out of two branches which compose the

whole subject of the art of legislation; that which

is termed the civil being the other*. Between

* And the constitutional branch, what is become of it?

Such is the question which many a reader will be apt to put.

An answer that might be given is—that the matter of it might

without much violence be distributed under the two other

heads. But, as far as recollection serves, that branch.
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these two branches then, it is evident enoiieh. Chap.

. . . XVII.

there cannot but be a very intnnate connection; ^^—v—

'

so intimate is it indeed, that the limits between

them are by no means easy to mark out. The

case is the same in some degree between the whole

business of legislation (civil and penal branches

taken together) and that of private ethics. Of

these several limits however it will be in a manner

necessary to exhibit some idea: lest, on the one

hand, we should seem to leave any part of the

subject that does belong to us untouched, or, on

the other hand, to deviate on any side into a

track which does not belong to us.

In the course of this enquiry, that part of it I

mean w^hich concerns the limits between the civil

and the penal branch of law, it will be necessary

to settle a number of points, of which the con-

nection with the main question might not at first

sight be suspected. To ascertain what sort of a

thing a law is ; what the parts are that are to be

found in it; what it must contain in order to be

complete; what the connection is between that part

of a body of laws which belongs to the subject of

notwithstanding its importance, and its capacity of being

lodged separately from the other matter, had at that time

scarcely presented itself to my view in the character of a

distinct one : the thread of my enquiries had not as yet

reached it. But in the concluding note of this same

chapter, in paragraphs xxii. to the end, the omission may be

seen in some measure supplied.
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Chap, proctdure ; and the rest of the law at large:—All

^—V—
' these, it will be seen, are so many problems, which

must be solved before any satisfactory answer can

be given to the main question above mentioned.

Nor is this their only use: for it is evident

enough, that the notion of a complete law must

first be fixed, before the legislator can in any case

know what it is he has to do, or when his work is

done.

II.

Ethics in ge- Ethics at large may be defined, the art of
neral, w)iat.

^ .

directing men's actions to the production of the

greatest possible quantity of happiness, on the

part of those whose interest is in view.

III.

Private What tlicu are the actions which it can be in a

man's power to direct? They must be either his

own actions, or those of other agents. Ethics, in

as far as it is the art of directing a man's own

actions, may be stiled the art of self-goteminent,

or private ethics.

IV.

The art of What otlicr agcuts then are there, which, at

tl^at is!™oT^ the same time that they are under the influence

a?d* admiui- of mau's directlon, are susceptible of happiness?
stration. rpj^^^

^^^ ^£ ^^^^ ^^^.^^ . j Qthcr huiiian beings

who are stiled persons. 2. Other animals, which

on account of their interests ha\ing been neglected

by the insensibility of the ancient jurists, stand
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degraded into the class of things*. As to other ^haj-

human beings, the art of directing their actions ^ ^—

'

* Under the Gentoo and Mahometan religions, the inte- interests of

rests of the rest of the animinal creation seem to have met ^ ^
m enor

animals im-

with some attention. Why have they not, universally, with properly

ncslcctcd in
as much as those of human creatures, allowance made for the leaisiation.

difference in point of sensibility? Because the laws that are

have been the work of mutual fear ; a sentiment which the

less rational animals have not had the same means as man

has of turning to account. Why ought they not? No reason

can be given. If the being eaten were all, there is very good

reason why we should be suffered to eat such of them as we

like to eat: we are the better for it, and they are never the

worse. They have none of those long-protracted anticipa-

tions of future misery which we have. The death they

suffer in our hands commonly is, and always may be, a

speedier, and by that means a less painful one, than that

which would await them in the inevitable course of nature.

If the being killed were all, there is very good reason why we

should be suffered to kill such as molest us; we should be the

worse for their living, and they are never the worse for being

dead. But is there any reason why we should be suffered

to torment them? Not any that I can see. Are there any

why we should not he suffered to torment them? Yes, several.

See B. I. tit. [Cruelty to animals.] The day has been, I

grieve to say in many places it is not yet past, in which the

greater part of the species, under the denomination of slaves,

have been treated by the law exactly upon the same footing,

as, in England for example, the inferior races of animals are

still. The day jnay come, when the rest of the animal crea-

tion may acquire those rights which never could have been

witholden from them but by the hand of tyranny. The

French have already discovered that the blackness of the

skin is no reason why a human being should be abandoned
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CuAv. to the above end is what we mean, or at least the

^

—

^—' only thing which, upon the principle of utility,

we ought to mean, by the art of government:

which, in as far as the measures it displays itself

in are of a permanent nature, is generally dis-

tinguished by the name of legislation: as it is by

that o{ administration, when they are of a temporary

nature, determined by the occurrences of the day.

V.

Art of edu- Now humau creatures, considered with respect

to the maturity of their faculties, are either in an

adult, or in a non-adult state. The art of gover-

ment, in as far as it concerns the direction of the

actions of persons in a non-adult state, may be

termed the art of education. In as far as this

business is entrusted with those who, in virtue of

some private relationship, are in the main the best

without redress to the caprice of a tormentor*. It may come

one day to be recognized, that the number of the legs, the

villosity of the skin, or the termination of the os sacrum,

are reasons equally insufficient for abandoning a sensitive

being to the same fate? What else is it that should trace the

insuperable line? Is it the faculty of reason, or, perhaps,

the faculty of discourse ? But a full-grown horse or dog, is

beyond comparison a more rational, as well as a more con-

versible animal, than an infant of a day, or a week, or even

a month, old. But suppose the case were otherwise, what

would it avail ? the question is not, Can they reason ? nor,

Can they talk ? but, Can they suffer ?

* Sec Lewis XlVlh's Code Noir.
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disposed to take upon them, and the best able to
^y\l'

discharge, this office, it may be termed the art of ' '^
'

private education: in as far as it is exercised by

those whose province it is to superintend the con-

duct of the whole community, it may be termed

the art of public education.

VI.

As to ethics in general, a man's happiness will Ethics exW-

, 1 • 1 n 1 1 /•!• bits the rules

depend, m the first place, upon such parts or his of, i. Pru-

behaviour as none but himself are interested in ; 2. Probity.

in the next place, upon such parts of it as may eence"*^

affect the happiness of those about him. In as far

as his happiness depends upon the first-mentioned

part of his behaviour, it is said to depend upon

his duti^ to himself. Ethics then, in as far as it is

the art of directing a man's actions in this respect,

may be termed the art of discharging one's duty

to one's self: and the quality which a man ma-

nifests by the discharge of this branch of duty

(if duty it is to be called) is that of prudence. In

as far as his happiness, and that of any other

person or persons whose interests are considered,

depends upon such parts of his behaviour as may
affect the interests of those about him, it may be

said to depend upon his duty to others; or, to use

a phrase now somewhat antiquated, his duty to his

neighbour. Ethics then, in as far as it is the art

of directing a man's actions in this respect, may
be termed the art of discharging one's duty to

one's neighbour. Now the happiness of one's
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Chap, neighbour may be consulted in two ways: 1. In a

^—V—
' negative way, by forbearing to diminish it. 2. In

a positive way, by studying to encrease it. A
man's duty to his neighbour is accordingly partly

negative and partly positive : to discharge the

negative branch of it, is probity: to discharge the

positive branch, beneficence.

VII.

Probity and It may here be asked. How it is that upon the

how they principle of private ethics, legislation and religion

prudence.' ^ut of tlic qucstiou, a mau's happiness depends

upon such parts of his conduct as affect, immedi-

ately at least, the happiness of no one but himself:

this is as much as to ask. What motives (inde-

pendent of such as legislation and religion may

chance to furnish) can one man have to consult the

happiness of another ? by what motives, or, which

comes to the same thing, by what obligations, can

he be bound to obey the dictates of probity and

beneficence? In answer to this, it cannot but be

admitted, that the only interests which a man at

all times and upon all occasions is sure to find

adequate motives for consulting, are his own. Not-

withstanding this, there are no occasions in which

a man has not some motives for consulting the

happiness of other men. In the first place, he

has, on all occasions, the purely social motive of

sympathy or benevolence: in the next place, he

has, on most occasions, the semi-social motives of

love of amity and love of reputation. The motive
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of sympathy will act upon him with more or less Chap.

effect, according to the bias of his sensibility*: ^—v—

'

the two other motives, according to a variety of

circumstances, principally according to the strength

of his intellectual powers, the firmness and steadi-

ness of his mind, the quantum of his moral sensi-

bility, and the characters of the people he has to

deal with.

VIII.

Now private ethics has happiness for its end : ^^'f7 ^'^^

and legislation can have no other. Private ethics P,'"?pe'*
,^ object of

concerns every member, that is, the happiness and ethics is not
"^ •• ^

^ of legisla-

the actions of every member of any community tion.

that can be proposed ; and legislation can concern

no more. Thus far, then, private ethics and the

art of legislation go hand in hand. The end they

have, or ought to have, in view, is of the same

nature. The persons whose happiness they ought

to have in view, as also the persons whose conduct

they ought to be occupied in directing, are pre-

cisely the same. The very acts they ought to be

conversant about, are even in a great measure the

same. Where then lies the difference? In that

the acts which they ought to be conversant about,

though in a great measure, are not perfectly and

throughout the same. There is no case in which

a private man ought not to direct his own conduct

to the production of his own happiness, and of

Ch. vi. [Sensibility] iii.
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Chap, that of his fcUow-creatures : but there are cases
XVII.

'—V—
' in which the legislator ought not (in a direct way

at least, and by means of punishment applied im-

mediately to particular individual acts) to attempt

to direct the conduct of the several other members

of the community. Every act which promises to

be beneficial upon the whole to the community

(himself included) each individual ought to per-

form of himself: but it is not every such act that

the legislator ought to compel him to perform.

Every act which promises to be pernicious upon

the whole to the community (himself included)

each individual ought to abstain from of himself:

but it is not every such act that the legislator

ought to compel him to abstain from.

IX.

The limits Where then is the line to be drawn?—We shall
between the

i j> i /» • rr\-i

provinces of not havc far to seek for it. The business is to

ethics and givc au idea of the cases in which ethics ought,

marked out and iu wliich legislation ought not (in a direct

unraeetTr mauucr at least) to interfere. If legislation inter-
punishment. O • J'i. 'j. i-L-L •!^ teres m a direct manner, it must be by punish-

ment*. Now the cases in which punishment,

meaning the punishment of the political sanction.

* I say nothing in this place of reward : because it is only

in a few extraordinary cases that it can be applied, and be-

cause even where it is applied, it may be doubted perhaps

wliether the application of it can, properly speaking, be

termed an act of legislation, See infra, § 3.
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ought not to be inflicted, have been already stated *. ^"^ i'-

If then there be any of these cases in which, al-
"^—v—

'

though legislation ought not, private ethics does

or ought to interfere, these cases will serve to

point out the limits between the two arts or bran-

ches of science. These cases, it may be remem-

bered, are of four sorts: 1. Where punishment

would be groundless. 2. Where it would be

inefficacious. 3. Where it would be unprofit-

able. 4. Where it would be needless. Let us

look over all these cases, and see whether in any

of them there is room for the interference of

private ethics, at the same time that there is none

for the direct interference of legislation.

X.

1

.

First then, as to the cases where punishment i. Neither

would be groundless. In these cases it is evident, °^\y where^"

that the restrictive interference of ethics would be \sgnundkis.

groundless too. It is because, upon the whole,

there is no evil in the act, that legislation ought

not to endeavour to prevent it. No more, for the

same reason, ought private ethics.

XI.

2. As to the cases in which punishment would 2. How far
" private

be inefficacious. These, we may observe, may be e'h'" can... apply in the

divided into two sets or classes. The first do not cases where
punishment

depend at all upon the nature of the act : they would be

turn only upon a defect in the timing of the

* Ch. xiii. [Cases unmeet,]

VOL. II. R
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punishment. The punishment in question is no

more than what, for any thing that appears, ought

to have been applied to the act in question. It

ought, however, to have been applied at a different

time ; viz. not till after it had been properly de-

nounced. These are the cases of an ei'-post-facto

law; of a judicial sentence beyond the law; and

of a law not sufficiently promulgated. The acts

here in question then might, for any thing that

appears, come properly under the department

even of coercive legislation : of course do they

under that of private ethics. As to the other set

of cases, in which punishment would be ineffica-

cious; neither do these depend upon the nature

of the act,^ that is, of the sort of act: they turn

only upon some extraneous circumstances, with

which an act of a7iy sort may chance to be

accompanied. These, however, are of such a

nature as not only to exclude the application of

legal punishment, but in general to leave little

room for the influence of private ethics. These

are the cases where the will could not be deterred

from any act, even by the extraordinary force of

artificial punishment : as in the cases of extreme

infancy, insanity, and perfect intoxication : of

course, therefore, it could not by such slender and

precarious force as could be applied by private

ethics. The case is in this respect the same,

under the circumstances of unintentionality with

respect to the event of the action, unconscious-
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iiess with regard to the circumstances, and mis- ^^^-J'-

supposal with regard to the existence of circum- '—v—

'

stances which have not existed ; as also where

the force, even of extraordinary punishment, is

rendered inoperative by the superior force of a

physical danger or threatened mischief. It is

evident, that in these cases, if the thunders of

the law prove impotent, the whispers of simple

morality can have but little influence.

XII.

3. As to the cases where punishment would be Ijo« far,

where it

unprofitable. These are the cases which constitute would be un-

the great field for the exclusive interference of

private ethics. When a punishment is unprofita-

ble, or in other words too expensive, it is because

the evil of the punishment exceeds that of the

offence. Now the evil of the punishment, we may

remember *, is distinguishable into four branches

:

1. The evil of coercion, including constraint or

restraint, according as the act commanded is of

the positive kind or the negative. 2. The evil of

apprehension. 3. The evil of sufferance. 4. The

derivative evils resulting to persons in connection

with those by whom the three above-mentioned

original evils are sustained. Now with respect to

those original evils, the persons who lie exposed

to them may be two very different sets of persons.

In the first place, persons who may have actually

* See ch, xiii. [Cases unmeet.] § iv.
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^"*^- committed, or been prompted to commit, the acts

"^—^^
—

' really meant to be prohibited. In the next place,

persons who may have performed, or been prompt-

ed to perform, such other acts as they fear may

be in danger of being involved in the punishment

designed only for the former. But of these two

sets of acts, it is the former only that are perni-

cious : it is, therefore, the former only that it can

be the business of private ethics to endeavour to

prevent. The latter being by the supposition not

mischievous, to prevent them is what it can no

more be the business of ethics to endeavour at,

than of legislation. It remains to shew how it

may happen, that there should be acts really

pernicious, v/hich, although they may very pro-

perly come under the censure of private ethics,

may yet be no fit objects for the legislator to

controul.

XIII.

Which it Punishment then, as applied to delinquency,
may be, 1. ^ ^ ^

.

Although may be unprofitable in both or either of two
confined to

t-» i • i i
the guilty, ways : 1 . By the expence it would amount to,

even supposing the application of it to be confined

altogether to delinquency : 2. By the danger

there may be of its involving the innocent in the

fate designed, only for the guilty. First then,

with regard to the cases in which the expence of

the punishment, as applied to the guilty, would

outweigh the profit to be made by it. These

cases, it is evident, depend upon a certain pro-
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XVI 1.

portion between the evil of the punishment and Chap.

the evil of the offence. Now were the offence of

such a nature, that a punishment which, in point

of magnitude, should but just exceed the profit of

it, would be sufficient to prevent it, it might be

rather difficult perhaps to find an instance in

which such punishment would clearly appear to

be unprofitable. But the fact is, there are many
cases in which a punishment, in order to have any

chance of being efficacious, must, in point of

magnitude, be raised a great deal above that

level. Thus it is, wherever the danger of detec-

tion is, or, what comes to the same thing, is likely

to appear to be, so small, as to make the punish-

ment appear in a high degree uncertain. In this

case it is necessary, as has been shewn*, if

punishment be at all applied, to raise it in point

of magnitude as much as it falls short in point of

certainty. It is evident, however, that all this

,can be but guess-work : and that the effect of

such a proportion will be rendered precarious, by

a variety of circumstances : by the want of suffi-

cient promulgation on the part of the lawf

:

by the particular circumstances of the tempta-

tion X : and by the circumstances influencing the

* Ch. xiv. [Proportion] xviii. Rule 7-

t Ch. xiii [Cases unmeet] § iii. Append, tit. [Promul-

gation.]

X Ch. xi. [Disposition] xxxv. &c.
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c,"-*^- sensibility of the several individuals who are ex-

'

—

^—' posed to it*. Let the seducing motives be strong,

the offence then will at any rate be frequently

committed. Now and then indeed, owing to a

coincidence of circumstances more or less extra-

ordinary, it will be detected, and by that means

punished. But for the purpose of example,

which is the principal one, an act of punishment,

considered in itself, is of no use : what use it can

be of, depends altogether upon the expectation it

raises of similar punishment, in future cases of

similar delinquency. But this future punishment,

it is evident, must always depend upon detection.

If then the want of detection is such as must in

general (especially to eyes fascinated by the force

of the seducing motives) appear too improbable

to be reckoned upon, the punishment, though it

should be inflicted, may come to be of no use.

Here then will be two opposite evils running on

at the same time, yet neither of them reducing

the quantum of the other : the evil of the disease

and the evil of the painful and inefficacious

remedy. It seems to be partly owing to some

such considerations, that fornication, for example,

or the ilhcit commerce between the sexes, has

commonly either gone altogether unpunished, or

been punished in a degree inferior to that in

Ch. vi. [Sensibility.]
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whicli, on other accounts, legislators might have

been disposed to punish it.

XIV.

Second, with regard to the cases in which 2. By euve-

loping the

political punishment, as applied to delmquency, ianocent.

may be unprofitable, in virtue of the danger there

may be of its involving the innocent in the fate

designed only for the guilty. Whence should

this danger then arise ? From the difficulty there

may be of fixing the idea of the guilty action :

that is, of subjecting it to such a definition as shall

be clear and precise enough to guard effectually

against misapplication. This difficulty may arise

from either of two sources : the one permanent, to

wit, the nature of the actions themselves : the

other occasional, I mean the qualities of the men

who may have to deal with those actions in the

way of government. In as far as it arises from

the latter of these sources, it may depend partly

upon the use which the legislator may be able to

make of language ; partly upon the use which,

according to the apprehension of the legislator,

theJudge may be disposed to make of it. As far

as legislation is concerned, it will depend upon

the degree of perfection to which the arts of lan-

guage may have been carried, in the first place,

in the nation in general ; in the next place, by the

legislator in particular. It is to a sense of this

difficulty as it should seem, that we may attribute

the caution with which most legislators have ab-
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Chap, stained from subjecting to censure, on the part of

-~v—' the law, such actions as come under the notion of

rudeness, for example, or treachery, or ingratitude.

The attempt to bring acts of so vague and ques-

tionable a nature under the controul of law, will

argue either a very immature age, in which the

difficulties, which give birth to that danger are

not descried ; or a very enlightened age, in which

they are overcome*.

XV.

Legislation Por the Sake of obtaining the clearer idea of
how lar ne-

cessary for the Hmits betwceu the art oflegislation and private
the enforce-

, , ,

ment of the ethics, it may now be time to call to mind the

prudence, distinctions above established with regard to ethics

in general. The degree in which private ethics

stands in need of the assistance of legislation, is

different in the three branches of duty above dis-

tinguished. Of the rules of moral duty, those

which seem to stand least in need of the assistance

of legislation, are the rules of prudence. It can

* In certain countries, in which the voice of the people has

a more especial controul over the hand of the legislator,

nothing can exceed the dread which they are under of see-

ing any effectual provision made against the offences which

come under the head of defamation, particularly that branch

of it which may be stiled the political. This dread seems to

depend partly upon the apprehension theymay think it prudent

to entertain of a defect in point of ability or integrity on the

part of the legislator, partly upon a similar apprehension of a

defect in point of integrity on the part of the judge.
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only be through some defect on the part of the ^^^^^

understanding, if a man be ever deficient in point ' "^
'

of duty to himself. If he does wrong, there is

nothing else that it can be owing to but either

some inadvertence * or some missupposal *, with

regard to the circumstances on which his hap-

piness depends. It is a standing topic of com-

plaint, that a man knows too little of himself.

Be it so : but is it so certain that the legislator

must know more f J ? It is plain, that of indivi-

duals the legislator can know nothing : concerning

those points of conduct which depend upon the

particular circumstances of each individual, it is

plain, therefore, that he can determine nothing to

advantage. It is only with respect to those broad

lines of conduct in which all persons, or very large

and permanent descriptions of persons, may be in

a way to engage, that he can have any pretence

for interfering ; and even here the propriety of his

interference will, in most instances, lie very open

* See ch. ix. [Consciousness.]

f On occasions like this, the legislator should never lose

sight of the well-known story of the oculist and the sot. A
countryman who had hurt his eyes by drinking, went to a

celebrated oculist for advice. He found him at table, with

a glass of wine before him. " You must leave off drinking,"

said the oculist. " How so," says the countryman ? " You

don't, and yet methinks your own eyes are none of the best."

—"That's very true, friend," replied the oculist: "but you

" are to know, I love my bottle better than my eyes."

X Ch. xvi. [Division] lii.
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to dispute. At any rate, he must never expect to

produce a perfect compliance by the mere force

of the sanction of which he is himself the author.

All he can hope to do, is to encrease the efficacy

of private ethics, by giving strength and direc-

tion to the influence of the moral sanction. With

what chance of success, for example, would a

legislator go about to extirpate drunkenness

and fornication, by dint of legal punishment ?

Not all the tortures which ingenuity could invent

would compass it : and, before he had made any

progress worth regarding, such a mass of evil

would be produced by the punishment, as would

exceed, a thousand-fold, the utmost possible mis-

chief of the offence. The great difficulty would

be in the procuring evidence ; an object which

could not be attempted, with any probability of

success, without spreading dismay through every

family*, tearing the bonds of sympathy asunder f,

and rooting out the influence of all the social mo-

tives. All that he can do then, against offences of

this nature, with any prospect of advantage, in

the way of direct legislation, is to subject them,

in cases of notoriety, to a slight censure, so as

thereby to cover them with a slight shade of arti-

ficial disrepute.

* Evil of apprehension : third branch of the evil of a pu-

nishment. Ch. xiii. § iv.

t Derivative evils : fourth branch of the evil of a punish-

ment, lb.
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XVI. Chap.
XVII.

It may be observed, that with reffard to this "—->/—

'

•' *-' —Apt to go

branch of duty, legislators have, in general, been f"? f""" '"
•' '~' o

tins respect.

disposed to carry their interference full as far as

is expedient. The great difficulty here is, to per-

suade them to confine themselves within bounds.

A thousand little passions and prejudices have led

them to narrow the liberty of the subject in this

line, in cases in which the punishment is either

attended with no profit at all, or with none that

will make up for the expence.

XVII.

The mischief of this sort of interference is more —Particu-

, , . . , . , p , . . larl}' in inat-

particularly conspicuous m the article oi religion, teis of re-

The reasoning, in this case, is of the following
°

stamp. There are certain errors, in matters of

belief, to which all mankind are prone : and for

these errors in judgment, it is the determination

of a Being of infinite benevolence, to punish them

with an infinity of torments. But from these

errors the legislator himself is necessarily free :

for the men, who happen to be at hand for him to

consult with, being men perfectly enlightened,

unfettered, and unbiassed, have such advantages

over all the rest of the world, that when they sit

down to enquire out the truth relative to points

so plain and so familiar as those in question, they

cannot fail to find it. This being the case, when

the sovereign sees his people ready to plunge

headlong into an abyss of fire, shall he not stretch
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C"AP. out a hand to save them ? Such, for example,
xvir.

.

'
.

"^—V—
' seems to have been the train of reasoning-, and

such the motives, which led Lewis the XlVth

into those coercive measures which he took for the

conversion of heretics, and the confirmation of

true believers. The ground-work, pure sympathy

and loving-kindness : the superstructure, all the

miseries which the most determined malevolence

could have devised*. But of this more fully in

another place f

.

* I do not mean but that other motives of a less social

nature might have introduced themselves, and probably, in

point of fact, did introduce themselves, in the progress of

the enterprise. But in point of possibility, the motive above

mentioned, when accompanied with such a thread of reason-

ing, is sufficient, without any other, to account for all the effects

above alluded to. If any others interfere, their interference,

how natural soever, may be looked upon as an accidental

and inessential circumstance, not necessary to the produc-

tion of the effect. Sympathy, a concern for the danger they

appear to be exposed to, gives birth to the wish of freeing

them from it : that wish shews itself in the shape of a com-

mand : this command produces disobedience : disobedience

on the one part, produces disappointment on the other : the

pain of disappointment produces ill-will towards those who

are the authors of it. The affections will often make this

progress in less time than it would take to describe it. The

sentiment of wounded pride, and other modifications of the

love of reputation and the love of power, add fewel to the

flame. A kind of revenge exasperates the severities of coer-

cive policy.

t See B. I. tit. [Self-regarding oflfences.]
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iar

XVIII. Chat"
^ ^ ,

XVII

The rules oi probity are those, which in point of_^
expediency stand most in need of assistance on

J,^j.''j,jg^gJ,

the part of the legislator, and in which, in point
[°''^*'^™^^j°[J'/

of fact, his interference has been most extensive, of probity.

There are few cases in which it would be expe-

dient to punish a man for hurting himself: but

there are few cases, if any, in which it would not

be expedient to punish a man for injuring his

neighbour. With regard to that branch of pro-

bity which is opposed to offences against property,

private ethics depends in a manner for its very

existence upon legislation. Legislation must first

determine what things are to be regarded as each

man's property, before the general rules of ethics,

on this head, can have any particular application.

The case is the same with regard to offences against

the state. Without legislation there would be no

such thing as a state : no particular persons in-

vested with powers to be exercised for the benefit

of the rest. It is plain, therefore, that in this

branch the interference of the legislator cannot

any where be dispensed with. We must first

know what are the dictates of legislation, before

we can know what are the dictates of private

ethics *.

* But suppose the dictates of legislation are not what they

ought to be : what are then, or (what in this case comes to

the same thing) what ought to be, the dictates of private

ethics ? Do they coincide with the dictates of legislation.
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Chap. XIX.
XVII.

^—V—
' As to the rules of beneficence, these, as far as—of the

dictates of coucems iiiatters of detail, must necessarily be
beneficence. ,..,..„

abandoned in great measure to the jurisdiction of

private ethics. In many cases the beneficial qua-

lity of the act depends essentially upon the dis-

position of the agent ; that is, upon tlie motives

by which he appears to have been prompted to

perform it : upon their belonging to the head of

sympathy, love of amity, or love of reputation;

and not to any head of self-regarding motives,

brought into play by the force of political con-

straint : in a word, upon their being such as de-

nominate his conduct jree and 'voluntary, accord-

ing to one of the many senses given to those am-

biguous expressions*. The limits of the law on

or do tliey oppose them, or do they remain neuter ? a very

interesting question this, but one that belongs not to the

present subject. It belongs exclusively to that of private

ethics. Principles which may lead to the solution of it may

-be seen in A Fragment on Government, p. 150. Lond. edit.

1776—and p. 114. edit. 1823.

* If we may believe M. Voltaire,* there was a time when

the French ladies who thought themselves neglected by their

husbands, used to petition pour ^tre embesoignees : the tech-

nical word, which, he says, was appropriated to this pur-

pose. These sort of law-proceedings seem not very well

calculated to answer the design : accordingly we hear no-

thing of them now-a-days. The French ladies of the present

age seem to be under no such difficulties.

• Quest, sur I'Encyclop. torn. 7. art. Iiupuissance.
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this head seem, however, to be capable of being Chap.

extended a good deal farther than they seem ever "^—v—

'

to have been extended hitherto. In particular, in

cases where the person is in danger, why should

it not be made the duty of every man to save

another from mischief, when it can be done with-

out prejudicing himself, as well as to abstain from

bringing it on him? This accordingly is the idea

pursued in the body of the work*.

XX.

To conclude this section, let us recapitulate Difference

and bring to a point the difference between vatrethicl'

. .1 • '11 1
' and the art of

private ethics, considered as an art or science, on legislation re-

the one hand, and that branch of jurisprudence
'^^^'^"^^ '

which contains the art or science of legislation,

on the other. Private ethics teaches how each

man may dispose himself to pursue the course

most conducive to his own happiness, by means

of such motives as offer of themselves: the art

of legislation (which may be considered as one

branch of the science of jurisprudence) teaches

* A woman's head-dress catches fire: water is at hand

:

a man, instead of assisting to quench the fire, looks on, and

laughs at it. A drunken man, falling with his face down-

wards into a puddle, is in danger of suffocation : lifting his

head a little on one side would save him : another man sees

this and lets him lie. A quantity of gunpowder lies scattered

about a room : a man is going into it with a lighted candle :

another knowing this, lets him go in without warning. Who
is there that in any of these cases would think punishment

misapplied?
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Chap.
XVII.

how a multitude of men, composing a community,

may be disposed to pursue that course which

upon the whole is the most conducive to the

happiness of the whole community, by means of

motives to be applied by the legislator.

We come now to exhibit the limits between

penal and civil jurisprudence. For this purpose

it may be of use to give a distinct though summary

view of the principal branches into which jurispru-

dence, considered in its utmost extent, is wont to

be divided.

Jurispru-

dence, ex-

pository

—

censorial.

§ 2. Jurisprudence, its branches.

XXI.

Jurisprudence is a fictitious entity : nor can

any meaning be found for the word, but by

placing it in company with some word that shall

be significative of a real entity. To know what

is meant by jurisprudence, we must know, for

example, what is meant by a book of jurispru-

dence. A book of jurisprudence can have but

one or the other of two objects: 1. To ascertain

what the law* is: 2. ascertain what it ought to be.

In the former case it may be stiled a book of ea-

pository jurisprudence; in the latter, a book of

* The word law itself which stands so much in need of a

definition, must wait for it awhile, (see § 3) : for there is no

doing every thing at once. In the mean time every reader

will understand it according to the notion he has been ac-

customed to annex to it.
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censorial jurisprudence : or, in other words, a Chap.

book on the art of legislation.
^—v—

'

XXII.

A book of expository jurisprudence is either Expository

,
jurispru-

aicthoritative or unautJwritative. It is stiled au-dence, au-

thoritative, when it is composed by him who, by —unautho-

representing the state of the law to be so and so,

causeth it so to be; that is, of the legislator him-

self: unauthoritative, when it is the work of any

other person at large.

XXIII.

Now law, or the law, taken indefinitely, is an sources of

abstract and collective term ; which, when it tions yet"re-

means any thing, can mean neither more nor less
™^"""2'

than the sum total of a number of individual laws

taken together*. It follows, that of whatever

other modifications the subject of a book of juris-

* In most of the European languages there are two diffe-

rent words for distinguishing the abstract and the concrete

senses of the word laio : which words are so wide asunder

as not even to have any etymological affinity. In Latin, for

example, there is lex for the concrete sense, jus for the

abstract: in Italian, legge and diritto: in French, loi and

droit: in Spanish, ley and derecho : in German, gesetz diud

recht. The English is at present destitute of this advantage.

In the Anglo-Saxon, besides lage, and several other words,

for the concrete sense, there was the word right, answering

to the German recht, for the abstract; as may be seen in the

compound folc-right, and in other instances. But the word

right having long ago lost this sense, the modern English

no longer possesses this advantage.

VOL. II. S
^
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^^^jj- prudence is susceptible, they must all of them be

^ ^^
—

' taken from some circumstance or other of which

such individual laws, or the assemblages into

which they may be sorted, are susceptible. The

circumstances that have given rise to the principal

branches of jurisprudence we are wont to hear of,

seem to be as follow : 1 . The ejctent of the laws in

question in point of dominion. 2. The political

quality of the persons whose conduct they under-

take to regulate. 3. The time of their being in

force. 4. The manner in which they are e.vpressed.

5. The concern which they have with the article

of punishment.

XXIV.

jurispra- 111 thc first place, in point of extent, what is
dence, local - ,

.

, •
^ i i—uuiversai. delivered concerning the laws in question, may

have reference either to the laws of such or such

a nation or nations in particular, or to the laws

of all nations whatsoever: in the first case, the

book may be said to relate to local, in the other,

to universal, jurisprudence.

Now of the infinite variety of nations there are

upon the earth, there are no two which agree

exactly in their laws: certainly not in the whole;

perhaps not even in any single article; and let

them agree to-day, they would disagree to-morrow.

This is evident enough with regard to the substance

of the laws: and it would be still more extraor-

dinary if they agreed in point oi form; that is, if

they were conceived in precisely the same strings



PENAL BRANCH OF JURISPRUDENCE. '^59

of words. What is more, as the languages of

nations are commonly different, as well as their

laws, it is seldom that, strictly speaking, they have

so much as a single word in common. However,

among the words that are appropriated to the

subject of law, there are some that in all lan-

guages are pretty exactly correspondent to one

another : which comes to the same thing nearly as

if they were the same. Of this stamp, for ex-

ample, are those which correspond to the words

power, right, obligation, liberty, and many others.

It follows, that if there are any books which

can, properly speaking, be stiled books of universal

jurisprudence, they must be looked for within

very narrow limits. Among such as are exposi-

tory, there can be none that are authoritative

:

nor even, as far the substance of the laws is con-

cerned, any that are unauthoritative. To be sus-

ceptible of an universal application, all that a

book of the expository kind can have to treat of,

is the import of words: to be, strictly speaking,

universal, it must confine itself to terminology.

Accordingly the definitions which there has been

occasion here and there to intersperse in the course

of the present work, and particularly the defini-

tion hereafter given of the word law, may be

considered as matter belonging to the head of

universal jurisprudence. Thus far in strictness

of speech: though in point of usage, where a

man, in laying down what he apprehends to be
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C"AP- the law, extends his views to a few of the nations

*

—

^—' with which his own is most connected, it is com-

mon enough to consider what he writes as relating

to universal jurisprudence.

It is in the censorial line that there is the

greatest room for disquisitions that apply to the

circumstances of all nations alike : and in this line

what regards the substance of the laws in question

is as susceptible of an universal application, as

what regards the words. That the laws of all

nations, or even of any two nations, should coin-

cide in all points, would be as ineligible as it is

impossible: some leading points, however, there

seem to be, in respect of which the laws of all

civilized nations might, without inconvenience, be

the same. To mark out same of these points

will, as far as it goes, be the business of the body

of this work.

XXV.

—internal
^^ ^^^® sccoud place, with regard to the political

and interna-
Qualitii of the persous whosc couduct is the object

tionaJ. 7 ^ r j

of the law. These may, on any given occasion,

be considered either as members of the same state,

or as members of different states : in the first

case, the law may be referred to the head of

internal, in the second case, to that of inter-

national* jurisprudence.

* The word international, it must be acknowledged, is a

new one ; though, it is hoped, sufficiently analogous and

intelligible. It is calculated to express, in a more significant
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Now as to any transactions which may take Chap.

... .
XVII.

place between individuals who are subjects of "^—v—

'

different states, these are regulated by the inter-

nal laws, and decided upon by the internal tribu-

nals, of the one or the other of those states : the

case is the same where the sovereign of the one

has any immediate transactions with a private

member of the other: the sovereign reducing

himself, pro re nafd, to the condition of a private

person, as often as he submits his cause to either

tribunal; whether by claiming a benefit, or de-

fending himself against a burthen. There remain

then the mutual transactions between sovereigns

as such, for the subject of that branch of jurispru-

dence which may be properly and exclusively

termed international*.

way, the branch of law which goes commonly under the

name of the law of nations : an appellation so uncharacteris-

tic, that, were it not for the force of custom, it would seem

rather to refer to internal jurisprudence. The chancellor

D'Auguesseau has already made, I find, a similar remark:

he says, that what is commonly called droit des gens, ought

rather to be termed droit entre les gensf.

* In the times of James I. of England, and Philip III. of

Spain, certain merchants at London happened to have a

claim upon Philip, which his ambassador Gondemar did not

think fit to satisfy. They applied for counsel to Selden, who

advised them to sue the Spanish monarch in the court of

King's Bench, and prosecute him to an outlawry. They did

t Oeuvres, Tom. II. p. 337, Edit. 1773, 12mo..
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Chap. With what degree of propriety rules for the

"^—V—
' conduct of persons of this description can come

under the appellation of laws, is a question that

must rest till the nature of the thing called a law

shall have been more particularly unfolded.

It is evident enough, that international juris-

prudence may, as well as internal, be censorial as

well as expository, unauthoritative as well as

authoritative.

XXVI.

Internal ju- Internal jurisprudence, again, may either con-
risprudence, u x

. . . . ,

national and ccm all the membcrs of a state indiscriminately,
provincial,

i /» i i i • i
local or par- or such of thcm ouly as are connected m the way

of residence, or otherwise, with a particular dis-

trict. Jurisprudence is accordingly sometimes

distinguished into iiational and provificial. But as

the epithet provincial is hardly applicable to dis-

so : and the sheriffs of London were accordingly commanded,

in the usual form, to take the body of the defendant Philip,

wherever it was to be found within their bailywick. As to

the sheriffs, Philip, we may believe, was in no great fear of

them: but, what answered the same purpose, he happened

on his part to have demands upon some other merchants,

whom, so long as the outlawry remained in force, there was

no proceeding against. Gondemar paid the money*. This

was internal jurisprudence: if the dispute had been betwixt

Philip and James himself, it would have been international.

As to the word international, from this work, or the first of

the works edited in French by Mr. Dumont, it has taken

root in the language. Witness Reviews and Newspapers.

* Seldcn's Table-Talk, tit. Law.
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tricts SO small as many of those which have laws
Svir*

of then- own are wont to be, such as towns, "^

—

^—

'

parishes, and manors; the term local (where uni-

versal jurisprudence is plainly out of the question)

or the term particular, though this latter is not

very characteristic, might either of them be more

commodious *.

XXVII.

Third, with respect to time. In a work of Jurispru-

the expository kind, the laws that are in question deut—liv-

may either be such as are still in force at the time
*°^'

when the book is writing, or such as have ceased

to be in force. In the latter case the subject of

it might be termed ancient ; in the former, present

or living jurisprudence: that is, if the substantive

jurisprudence, and no other, must at any rate be

employed, and that with an epithet in both cases.

But the truth is, that a book of the former kind

is rather a book of history than a book of juris-

prudence; and, if the word jurisprudejice be ex-

pressive of the subject, it is only with some such

words as history or antiquities prefixed. And as

the laws which are any where in question are

supposed, if nothing appears to the contrary, to

* The term municipal seemed to answer the purpose very

well, till it was taken by an English author of the first

eminence, to signify internal law in general, in contradistinc-

tion to international law, and the imaginary law of nature.

It might still be used in this sense, without scruple, in any

other language.
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Chap. }jq thosc wliicli are in force, no such epithet as
XVII.

'—V—
' that of present or living commonly appears.

Where a book is so circumstanced, that the

laws which form the subject of it, though in force

at the time of its being written, are in force no

longer, that book is neither a book of living

jurisprudence, nor a book on the history of juris-

prudence : it is no longer the former, and it never

was the latter. It is evident that, owing to the

changes which from time to time must take place,

in a greater or less degree, in every body of laws,

every book of jurisprudence, which is of an ex-

pository nature, must, in the course of a few

years, come to partake more or less of this

condition.

The most common and most useful object of a

history of jurisprudence, is to exhibit the circum-

stances that have attended the establishment of

laws actually in force. But the exposition of the

dead laws which have been superseded, is inse-

parably interwoven with that of the living ones

which have superseded them. The great use of

both these branches of science, is to furnish ex-

amples for the art of legislation*.

* Of what stamp are the works of Grotius, PufFendorf, and

Burlamaqui? Are they pohtical or ethical, historical or juri-

dical, expository or censorial?—Sometimes one thing, some-

times another: they seem hardly to have settled the matter

with themselves, A defect this to which all books must

almost unavoidably be liable, which take for their subject the
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XXVIII. Chap.
XVII.

Fourthly, in point of expression, the laws in ^—v—

'

question may subsist either in the form of statute deuce, sta-

, „ , tutary

—

or m that oi customary law. customary.

As to the difference between these two bran-

ches (which respects only the article of form or

expression) it cannot properly be made appear

till some progress has been made in the definition

of a law.

XXIX.

Last, The most intricate distinction of all, and Junspru-
Qcncc civil

that which comes most frequently on the carpet, —peiiai—

is that which is made between the civil branch of

jurisprudence and the penal, which latter is wont,

in certain circumstances, to receive the name of

criminal. :>^^^-.

.

What is a penal code of laws ? What a civil Qnesticn,

1 i^ ^-^(^ -, -, ' r\ T • concerning

code : Or what nature are their contents : Is it the distinc-

that there are two sorts of laws, the one penal the the civil

other civil, so that the laws in a penal code are all thrpenat"
stated.

pretended law of nature ; an obscure phantom, which, in the

imaginations of those who go in chace of it, points some-

times to manners, sometimes to laws ; sometimes to what law

is, sometimes to what it ought to be *. Montesquieu sets out

upon the censorial plan : but long before the conclusion, as

if he had forgot his first design, he throws off the censor, and

puts on the antiquarian. The Marquis Beccaria's book, the

first of any account that is uniformly censorial, concludes as

it sets out with penal jurisprudence.

• See Chap. II. [Principles adverse] xiv.
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xvYr' V^^^^ laws, while the laws in a civil code are all

^—V—
' civil laws ? Or is it, that in every law there is

some matter which is of a penal nature, and which

therefore belongs to the penal code and at the

same time other matter which is of a civil nature,

and which therefore belongs to the civil code ? Or

is it, that some laws belong to one code or the

other exclusively, while others are divided between

the two ? To answer these questions in any man-

ner that shall be tolerably satisfactory, it will be

necessary to ascertain what a law is ; meaning one

entire but single law : and what are the parts into

which a law, as such, is capable of being distin-

guished : or, in other words, to ascertain what

the properties are that are to be found in every

object which can with propriety receive the appel-

lation of a law. This then will be the business of

the third and fourth sections : what concerns the

import of the word criminaly as applied to law,

will be discussed separately in the fifth*.

Occasion * Here ends the original work, in the state into which it

^J^,,?3Twas brought in November, 1780. What follows is now
eluding note, added in January, 1789.

The third, fourth, and fifth sections intended, as expressed

in the text, to have been added to this chapter, will not here,

nor now be given ; because to give them in a manner tole-

rably complete and satisfactory, might require a considerable

volume. This volume will form a work of itself, closing the

series of works mentioned in the preface.

What follows here may serve to give a slight intimation of
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the nature of the task, which such a work will have to at- Chap.

chieve : it will at the same time furnish, not any thing like a v ^ ' ^

satisfactory answer to the questions mentioned in the text,

but a slight and general indication of the course to be taken

for giving them such an answer.

What is a law? What the parts of a law ? The subject of By a law

these questions, it is to be observed, is the logical, the ideal, nfeTnuTta-

the intellectual whole, not the physical one : the law and not '"'^•

the statute. An inquiry, directed to the latter sort of object,

could neither admit of difficulty nor afford instruction. In

this sense whatever is given for law by the person or persons

recognized as possessing the power of making laws, is law.

The Metamorphoses of Ovid, if thus given, would be law.

So much as was embraced by one and the same act of

authentication, so much as received the touch of the sceptre

at one stroke, is one law : a whole law, and nothing more.

A statute of George II. made to substitute an or instead ofan

and in a former statute is a complete law ; a statute con-

taining an entire body of laws, perfect in all its parts, would

not be more so. By the word laio then, as often as it occurs

in the succeeding pages, is meant that ideal object, of which

the part, the whole, or the multiple, or an assemblage of

parts, wholes, and multiples mixed together, is exhibited by

a statute ; not the statute which exhibits them.

Every law, when complete, is either of a coercive or uncoer- Every law is

cive nature. ^'^^^' \command or

A coercive law is a command. a revocation

An uncoercive, or rather a discoercive, law is the revocation,

in whole, or in part, of a coercive law.

What has been termed a declaratory law, so far as it stands A declara-

distinffuished from either a coercive or adiscoercive law, is not ^""^^ ''^^ '^

° '
not, proper-

properly speaking a law. It is not the expression of an act 'j speaking,

of the will exercised at the time : it is a mere notification of

the existence of a law, either of the coercive or the discoercive

kind, as already subsisting : of the existence of some docu-

ment expressive of some act of the will, exercised, not at the
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time, but at some former period. If it does any thing more

than give information of this fact, viz. of the prior existence

of a law of either the coercive or the discoercive kind, it

ceases pro tanto to be what is meant by a declaratory law,

and assuming either the coercive or the discoercive quality.

V. Every coercive law creates an offence, that is, converts an

cive bw ere-
^^^ °^ ^°"^^ ^°'"* ^^ Other into an offence. It is only by so

ates an of- doing that it can impose obligation, that it can produce coer-
fence.

cion.

VI. A law confining itself to the creation of an offence, and a

ting an of-
^^^^ commanding a punishment to be administered in case of

fence, and the Commission of such an offence, are two distinct laws:
one appoint

ing punish- not parts (as they seem to have been generally accounted

distin"^
hitherto) of one and the same law. The acts they command

laws. are altogether different ; the persons they are addressed to

are altogether different. Instance, Let no man steal; and,

Let thejudge cause whoever is convicted of stealing to be hanged.

They might be stiled ; the former, a simple imperative law

;

the other, a punitory ; but the punitory, if it commands the

punishment to be inflicted; and does not merely permit it, is

as truly imperative as the other : only it is punitory besides,

which the other is not.

"VII. A law of the discoercive kind, considered in itself, can have

vebw "^an
^^ punitory law belonging to it : to receive the assistance and

have no pu- support of a punitory law, it must first receive that of a sim-

appertain- P^y imperative or coercive law, and it is to this latter that the

mgto It but punitory law will attach itself, and not to the discoercive one.
through the "^ •'

.

intervention Example", discoercive law. The sheriff has power to hang all

civeone" *"^^ ^* the judge, proceeding in due course of law, shall order

him to hang. Example of a coercive law, made in support of

the above discoercive one. Let no man hinder the sherifffrom

hanging such as thejudge, proceeding in due course of law, shall

order him to hang. Example of a punitory law, made in

support of the above coercive one. Let the judge cause to be

imprisoned whosoever attempts to hinder the sherifffrom hanging
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one, whom the judge, proceeding in due course of law, has or-

dered h'lm to hang.

But though a simply imoerative law, and the punitory law VIII.

attached to it, are so far distinct laws, that the former con- nitory law

tains nothing of the latter, and the latter, in its direct tenor,
".^^o'^'es the

^ ' simply irn-

contains nothing of the former ; yet by implication, and that perative one

a necessary one, the punitory does involve and include the

import of the simple imperative law to which it is appended.

To say to the judge. Cause to be hanged whoever in dueform of

law is convicted of stealing, is, though not a direct, yet as

intelligible a way of intimating to men in general that they

must not steal, as to say to them directly. Do not steal .- and

one sees, how much more likely to be efficacious.

It should seem then, that, wherever a simply imperative ^^^

The simply

law is to have a punitory one appended to it, the former imperative

might be spared altogether ; in which case, saving the excep-
^H^J^l^^ ^^g

tion, (which naturally should seem not likely to be a fie- spared, but

1 1 r<
• • . for its expo-

quent one) of a law capable ot answering its purpose without gitory mat-

such an appendage, there should be no occasion in the
*^''"

whole body of the law for any other than punitory, or in other

words than penal, laws. And this, perhaps, would be the

case, were it not for the necessity of a large quantity of

matter of the expository kind of which we come now to speak.

It will happen in the instance of many, probably of most, X.

possibly of all commands endued with the force of a public
^^^^^ exposi-

law, that, in the expression given to such a command, it shall '^"3' niatter.

be necessary to have recourse to terms too complex in their

signification, to exhibit the requisite ideas, without the assist-

ance of a greater or less quantity of matter of an expository

nature. Such terms, like the symbols used in algebraical

notation, are rather substitutes and indexes to the terras

capable of themselves of exhibiting the ideas in question,

than the real and immediate representatives of tliose ideas.

Take for instance the law. Thou shalt not steal : Such a

command, were it to rest there, could never suflficiently

answer the purpose of a law. A word of so vague and unex-
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Chap, plicit a meaning can no otherwise perform this office, than by
>

—

\^-^ giving a general intimation of a variety of propositions, each

requiring, to convey it to the apprehension, a more particular

and ample assemblage of terms. Stealing, for example,

(according to a definition not accurate enough for use, but

sufficiently so for the present purpose) is the taking of a thing

which is another s, by one who has no title so to do, and is

conscious of his having none. Even after this exposition,

supposing it a correct one, can the law be regarded as com-

pletely expressed? Certainly not. For what is meant by a

man's having a title to take a thing P To be complete, the

law must have exhibited, amongst a multitude of other things,

two catalogues ; the one of events to which it has given the

quality of conferring title in such a case ; the other of the

events to which it has given the quality of taking it away.

What follows ? That for a man to have stolen, for a man to

have had no title to what he took, either no one of the articles

contained in the first of those lists must have happened in

his favour, or if there has, some one of the number of those

contained in the second, must have happened to his preju-

dice.

XI. Such then is the nature of a general law, that while the

of its compa- imperative- part of it, the punctum saliens as it may be termed,

rativebulk»s of this artificial bodv, shall not take up above two or three
not peculiar

, _
''

to legislative words, its expository appendage, without which that impera-
comman s.

^j^^ ^^^.^ could not rightly perform its office, may occupy

a considerable volume.

But this may equally be the case with a private order

given in a family. Take for instance one from a bookseller

to his foreman. Remove, from this shop to my new one, my

whole stock, according to this printed catalogue.— Remove,

from this shop to my new one, my whole stock, is the imperative

matter of this order ; the catalogue referred to contains the

expository appendage.

XII. The same mass of expository matter may serve in common
Hip saine

f^^.^ ^^^ appertain in common to, many commands, many
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masses of imperative matter. Thus, amongst other things the Chap,

catalogue of collative and ablative events, with respect to titles ^ ^
'

'

above spoken of, (see No. IX. of this note) will belong in ^''P"^'""-^
r > \ / & matter may

common to all or most of the laws constitutive of the va- serve in

rious offences against property. Thus, in mathematical dia- niany laws,

grams, one and the same base shall serve for a whole cluster

of triangles.

Such expository matter, being of a complexion so different XIII.

from the imperative, it would be no wonder if the connec- tive charac-

tion of the former with the latter should escape the obser- ^^^ essential

to law, is apt
vation : which, indeed, is perhaps pretty generally the case, tobeconceal-

And so long as any mass of legislative matter presents itself,
expositor

which is not itself imperative or the contrary, or of which the matter,

connection with matter of one of those two descriptions is

not apprehended, so long and so far the truth of the propo-

sition, That every law is a command or its opposite, may remain

unsuspected, or appear questionable ; so long also may the

incompleteness of the greater part of those masses of legis-

lative matter, which wear the complexion of complete laws

upon the face of them, also the method to be taken for ren-

dering them really complete, remain undiscovered.

A circumstance, that will naturally contribute to increase XIV.

, „ , .. . , . . . Tlieconceal-

the difficulty of the discovery, is the great variety ot ways in ment is fa-

which the imperation of a law may be conveyed—the great ^""'"'''^ by

variety of forms which the imperative part of a law may in- tude of indi-

,. . . , J- ii IT rect forms in
discriminately assume : some more directly, some less di- whicli impe-

rectly expressive of the imperative quality. Thou shalt not ^^^'^^ "'''"

steal. Let no man steal. Whoso stealeth shall be punished so ble of being

and so. If any man steal, he shall he punished so ond so.

Stealing is where a man does so and so ; the punishmentfor

stealing is so and so. To judges, so and so named, and so and

so constituted, belong the cognizance ofsuch and such offences

;

viz. stealing—and so on. These are but part of a multitude

of forms of words, in any of which the command, by which

stealing is prohibited might equally be couched; and it is
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Chap.
XVII.

XV.
Number
aiid nature

of the laws

in a code,

how de-

termined.

XVI.
Gsneral idea

of the linjits

between a

civil and a

penal code.

manifest to what a degree, in some of them, the imperative

quahty is clouded and concealed from ordinary apprehen-

sion.

After this explanation, a general proposition or two, that

may be laid down, may help to afford some little insight into

the structure and contents of a complete body of laws.—So

many different sorts of offences created, so many different

laws of the coercive kind : so many exceptions taken out of

the descriptions of those offences, so many laws of the dis-

coercive kind.

To class offences, as hath been attempted to be done in the

preceding chapter, is therefore to class laws : to exhibit a

complete catalogue of all the offences created by law, includ-

ing the whole mass of expository matter necessary for fixing

and exhibiting the import of the terms contained in the

several laws, by which those offences are respectively created,

would be to exhibit a complete collection of the laws in force:

in a word, a complete body of law; a pannomion, if so it

might be termed.

From the obscurity in which the limits of a law, and the

distinction betwixt a law of the civil or simply imperative

kind and a punitory law, are naturally involved, results the

obscurity of the limits betwixt a civil and a penal code, be-

twixt the civil branch of the law and the penal.

The question, What parts of the total mass of legislative

matter belong to the civil branch, and what to the penal ? sup-

poses that divers political states, or at least that some one

such state, are to be found, having as well a civil code as a

penal code, each of them complete in its kind, and marked

out by certain limits. But no one such state has ever yet

existed.

To put a question to which a true answer can be given, we

must substitute to the foregoing question some such one as

that which follows

:

Suppose two masses of legislative matter to be drawn up

at this time of day, the one under the name of a civil code, the
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pfp in its '

XVn.

273.

other of a penal code, each meant to be complete in its
Chap

kind—in what general way, is it natural to suppose, that the

different sorts of matter, as above distinguished, would be

distributed between them ?

To this question the following answer seems likely to come

as near as any other to the truth.

The civil code would not consist of a collection of civil

laws, each complete in itself, as well as clear of all penal

ones.

Neither would the penal code (since we have seen that it

could not) consist of a collection of punitive laws, each not

only complete in itself, but clear of all civil ones. But

The civil code would consist chiefly of mere masses of ex- XVII.

pository matter. The imperative matter, to which those ^ (.j^jj ^^^^^

masses of expository matter respectively appertained, would

be found—not in that same code—not in the civil code—nor

in a pure state, free from all admixture of punitory laws; but

in the penal code—in a state of combination—involved, in

manner as above explained, in so many correspondent puni-

tory laws.

The penal code then would consist principally of punitive XVIII.

1 • 1 • , . n , , , , ,.
Contents of

laws, mvomng the imperative matter of the whole number of a penal

civil laws : along with which would probably also be found '^"'^^'

various masses of expository matter, appertaining, not to the

civil, but to the punitory laws. The body of penal law,

enacted by the Empress-Queen Maria Theresa, agrees pretty

well with this account.

The mass of legislative matter published in French as well xix.

as German, under the auspices of Frederic lid. of Prussia, ^^ the Code
-Trcdcric the

by the name of Code Frederic, but never established with imperative

force of law*, appears, for example, to be almost wholly *^!'^''^'^'^''

"

composed of masses of expository matter, the relation of in the ex-

which to any imperative matter appears to have been but
^^/ter"^

very imperfectly apprehended.

* Mirabeau sur la Monarchic Prussiennc, Tom. v. Liv. 8. p. 215.

VOL. II. T
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Chap. fn that enormous mass of confusion and inconsistency,

^^—V—
' the ancient Roman, or, as it is termed by way of eminence,

So in the ^^^ ^^^^^ '^w, the imperative matter, and even all traces of

Roraanlavv. the imperative character, seem at last to have been smothered

in the expository, Esto had been the language of primaeval

simplicity : esto had been the language of the twelve tables.

By the time of Justinian (so thick was the darkness raised

by clouds of commentators) the penal law had been crammed

into an odd corner of the civil—the whole catalogue of

offences, and even of crimes, lay buried under a heap of ob-

ligations—will was hid in opinion—and the original esto had

transformed itself into videtur, in the mouths even of the

most despotic sovereigns.

XXI. Among the barbarous nations that ffrew up out of the ruins
In the bar-

°
. .

barian codes of the Roman Empire, Law, emerging from under the moun-

spicuc)us*^°"'
*^'" °^ expository rubbish, reassumed for a while the lan-

guage of command : and then she had simplicity at least, if

nothing else, to recommend her.

XXII
Constitu-'

Besides the civil and the penal, every complete body of

tional code, law must contain a third branch, the constitutional.

with the two The constitutional branch is chiefly employed in confer-

others.
ring, on particular classes of persons, powers, to be exercised

for the good of the whole society, or of considerable parts of

it, and prescribing duties to the persons invested with those

powers.

The powers are principally constituted, in the first in-

stance, by discoercive or permissive laws, operating as ex-

ceptions to certain laws of the coercive or imperative kind.

Instance : A tax-gatherer, as such, may, on such and such an

occasion, take such and such things, without any other title.

The duties are created by imperative laws, addressed to

the persons on whom the powers are conferred. Instance

:

On such and such an occasion, such and such a tax-gatherer

shall take such and such things. Such and such a judge shall,

in such and such a case, cause persons so and so offending io be

hanged.
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The parts which perform the function of indicating who
^^^^

the individuals are, who, in every case, shall be considered ^—v—

v

as belonging to those classes, have neither a permissive

complexion, nor an imperative.

They are so many masses of expository matter, appertain-

ing in common to all laws, into the texture of which, the

names of those classes of persons have occasion to be insert-

ed. Instance ; imperative matter :

—

Let the judge cause

whoever, in due course of law, is convicted of stealing, to be

hanged. Nature of the expository matter :—Who is the

person meant by the word judge 9 He who has been invested

with that office in such a manner : and in respect of whom
no e^iejii has happened, of the number of those, to which the

effect is given, of reducing him to the condition of one

divested of that office.

Thus it is, that one and the same law, one and the same ^,^^f^^'
Thus the

command, will have its matter divided, not only between two matter of

great codes, or main branches of the whole body of the laws, °^^ ^ ^{.

the civil and the penal ; but amongst three such branches, ^ided a-

. ... mong all

the civil, the penal, and the constitutional. three codes.

In countries, where a great part of the law exists in no XXIV.

other shape, than that of what in England is called common ,natter a

law but might be more expressively termed judiciary, there 8'"^^* ^1"°""
® '^

.
tityot It ex-

must be a great multitude of laws, the import of which can- ists every

not be sufficiently made out for practice, without referring
^^^ ^^^^^.

to this common law, for more or less of the expository matter ^o""™ '^•'^"

. mi • T- 1 1 .
that of

belonging to them. 1 bus inEngland the exposition of the word common or

title, that basis of the whole fabrick of the laws of property, is J"°'<^'3''y

nowhere else to be found. And, as uncertainty is the very

essence of every particle of law so denominated (for the

instant it is clothed in a certain authoritative form of words

it changes its nature, and passes over to the other denomi-

nation) hence it is that a great part of the laws in being in

such countries remain uncertain and incomplete. What are

those countries? To this honr, every one on the surface of

the globe.
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XVII.

XXV.
Hence the

deplorable

state of the

science of

legislation,

considered

in respect of

its yorm.

XXVI.
Occasions

affording an
exemplifica'

tion of the

difficulty as

trell as

iraportance

of this

branch of

science ;

—

attempts to

limit the

powers of

supreme
representa-

tive legis-

latures.

Had the science of architecture no fixed nomenclature

belonging to it—were there no settled names, for distin-

guishing the different sorts of buildings, nor the different

parts of the same building from each other—what would

it be? It would be what the science of legislation, considered

with respect to its form, remains at present.

Were there no architects who could distinguish a dwelling-

house from a barn, or a side-wall from a ceiling, what

would architects be ? They would be what all legislators are

at present.

From this very slight and imperfect sketch, may be collec-

ted not an answer to the questions in the text but an intima-

tion, and that but an imperfect one, of the course to be

taken for giving such an answer ; and, at any rate, some idea

of the difficulty, as well as of the necessity, of the task.

If it were thought necessary to recur to experience for

proofs of this difficulty, and this necessity, they need not be

long wanting.

Take, for instance, so many well meant endeavours on the

part of popular bodies, and so many well meant recommend-

ations in ingenious books, to restrain supreme representative

assemblies, from making laws in such and such cases, or to

such and such an effect. Such laws, to answer the intended

purpose, require a perfect mastery in the science of law,

considered in respect of its form—in the sort of anatomy

spoken of in the preface to this work: but a perfect, or even

a moderate insight into that science, would prevent their

being couched in those loose and inadequate terms, in which

they may be observed so frequently to be conceived ; as a

perfect acquaintance with the dictates of utility on that head

would, in many, if not in most, of those instances, discounsel

the attempt. Keep to the letter, and in attempting to

prevent the making of bad laws, you will find them prohibit-

ing the making of the most necessary laws, perhaps even of

all laws : quit the letter, and they express no more than if
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each man were to say, Your laws shall become ipso facto Chap.

void, as often as they contain any thing which is not to my v—^^_1/
mind.

Of such unhappy attempts, examples may be met with in

the legislation of many nations : but in none more frequently

than in that newly-created nation, one of the most enlightened,

if not the most enlightened, at this day on the globe.

Take for instance, the Declaration of Rights, enacted by XXVII
the state of North-Carolina, in convention, in or about the Example.

. 1 . 1
American

month of September, 1788, and said to be copied, with a declarations

small exception, from one in like manner enacted by the state ° "^ ^^'

of Virginia*.

The following, to go no farther, is the first and funda-

mental article.

" That there are certain natural rights, of which men,

" when they form a social compact, cannot deprive or divest

'• their posterity, among which are the enjoyment of life and

" liberty, with the means of acquiring, possessing, and pro-

" tecting property, and pursuing and obtaining happiness

" and safety.

Not to dwell on the oversight of confining to posterity the

benefit of the rights thus declared, what follows ? That—as

against those whom the protection, thus meant to be afforded,

includes—every law, or other order, divesting a man of the

enjoyment of life or liberty, is void.

Therefore this is the case, amongst others, with every

coercive law.

Therefore, as against the persons thus protected, every

order, for example, to pay money on the score of taxation,

or of debt from individual to individual, or otherwise, is void

;

for the effect of it, if complied with, is " to deprive and divest

him," pro ian^o, of the enjoyment of liberty, viz. the liberty

of paying or not paying as he thinks proper : not to mention

• Rccherches sur Les Etats Unis, 8vo. 1788, Vol. I. p. 158.



^78 OF THE LIMITS OF THE

the species opposed to imprisonment, in the event of such a

mode of coercion's being resorted to : likewise, of property,

•which is itself, a " means of acquiring, possessing, and protec-

*' ting property, and of pursuing and obtaining happiness and

" safety.
"

Therefore also, as against such persons, every order to

attack an armed enemy, in time of war, is also void : for, the

necessary effect of such an order is, '• to deprive some of

** them of the enjoyment of life."

The above-mentioned consequences may suffice for exam-

ples, amongst an endless train of similar ones*.

* The Virginian Declaration of Rights, said, in the French work above

quoted, to have been enacted the 1st of June, 1776, is not inserted in the

publication entitled " The Constituticms nf the several independent states of

America, ^c." Published by order of Congress: Vhiladelphia printed. Be-

pinted for Stockdale and Walker, London, 1782 : though that publication

contains the form of government enacted in the same convention, between the

6th of May and the 5th of July in the same year.

But in that same publication is contained a Declaration of Rights, of the

province of Massachusets, dated in the years 1779 and 1780, which in its first

article is a little similar : also one of the province of Pennsylvatiia, dated

between July 15th and September 28iii, in which the similarity is rather

more considerable.

Moreover, the famous DeciacrtttoK o/" Independence, published by Congress

July 5th, 1776, after a prearabular opening, goes on in these words ;
" We hold

these truths to be self-evident ; that all men are created equal : that they are

endued by the creator with certain unaligndble i-ights : that amongst those are

life, liberty, and the pursuit of happiness.

The Virginian Declaration of Rights is that, it seems, which claims the

honour of having served as a model to those of the otlier Provinces ; and in

respect of the above leading article, at least, to the above-mentioned general

Declaration of Independency. See Recherches, &c. I. 1 97.

Who can help lamenting, that so rational a cause should be rested upon

reasons, so much fitter to beget objections, than to remove them ?

But with men who are unanimous and hearty about measures, nothing so

weak but may pass in the character of a reason : nor is this the first instance

in the world, where the conclusion has supported the premises, instead of tlie

premises the conclusion.



PENAL BRANCH OF JURISPRUDENCE. ^79

Leaninp; on his elbow, in an attitude of profound and Chap.
» XVII

solemn meditation, " What a multitude of things there are," ^ ^ '

^

(exclaimed the dancing-master Marcel,) " in a minuet ? "

—

May we now add ?

—

and in a law.

THE END.

Pages 87 to 73, liead line, for " Classes of offences," read " DivisioB
of Offences."

T. White & Co. Priulei B,

H Bear Alley.
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BILL
INTITULED

parliamentary ileform Set;

BEING

An Jet for the viore adequate Representation of the

People in the Commons House of Parliament.

PRELIMINARY EXPLANATIONS.

Universal Sufrage, Annual Parliaments, and Election

hy Ballot.—At Public Meetings, these are the words

commonly (it is believed) employed, for expressing

the essential features of Radical Reform.

Another expression, however, there is, which in

some respects seems to afford a promise of being more

apposite. This is

—

Secret, tmiversal, equal, and annual

suffrage ; or say, Secrecy, universality, equality, and an-

nuality of suffrage. Suffrage is the common subject,

to which all these qualities are referable : it presents

a bond of union, by which all these elements may, in

our conception, be knit together into one whole.

I. Secrecy is of the very first importance : because

where there is no secrecy, there can be no assurance

of genuineness. The vote may be bribed or forced ;

B



and, whether bribed or forced, the vote is the expres-

sion of the wish—not of the voter, but of him by whom
he is either bribed or forced. So far as this state of

things has place, the wishes, by which the choice is

determined, will be—not the wishes of the many^ go-

verned by the interests of the many, but the wishes of

the iew, governed by the interests of the few :—by that

comparatively narrow body of interest which is in a

state of continual opposition to the universal interest ;

and to which, in so far as the opposition has place,

or by the ruling {ew is thought to have place, the

universal happiness will be made a constant sacrifice.

So at all times it has been : and, till the many have,

at all times, the choice of those by whom their affairs

are managed, so, at all times, from the very nature of

man, it will be sure to be.

In this Bill, in its largest shape, when published

with the accompanying reasons on which it has been

grounded, the following will, in a more particular

manner, be shown to be the distinguishable evils, to

the avoidance of which, secrecy of suffrage is indis-

pensable.

1. Mis-election, Non-election, or Null-election.

—

Positive mis-election has place in so far as the Repre-

sentative returned is positively unfit. Comparative

mis-election has place, in so far as, if the Representative

actually returned had not been returned, another more

fit would have been returned.

2. Oppression. This has place, in so far as, by-

fear of evil at the hands of an individual, a person, en-

titled to vote, is induced to vote contrarily to what

would otherwise have been his wishes, or prevented
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from voting according to what would otherwise have

been his wishes.

3. Corruption. This has place, in so far as, by

hope, or in consideration of, some good at the hands

ofan individual, a person is induced to vote contrarily

to what would otherwise have been his wishes, or is

prevented from voting according to what would other-

wise have been his wishes.

4. Insincerity. This has place, in so far as, whe-

ther by oppression, or by corruption, a man is induced

to give his vote contrarily to what would otherwise

have been his wishes.—To give, as the expression of

a man's unbiassed wishes, a vote which is not so, is

imposture.

5. Vexation and expense, by journeys to and from

the place of Election, or demurrage at that place,

under the yoke of the oppression.

6. Needless discord, and eventual ill will, between

man and man : the consequence of forced declaration,

of sentiments, or pretended sentiments.

7. Injuries to person and property, by means of

tumults : from forced or bribed declarations of pre-

tended sentiments.

8. Injuries to reputation, by Election calumnies.

9. Vexation and expense by litigation.

10. Needless expense from other causes.

By secrecy of suffrage, even without the aid of any

other remedy, almost all these evils are either com-

pleatly done away, or at least lessened. The only

exceptions are—Non-election, and Null-election ; this

will be shewn at length in the work at large.

Without secrecy all those other elements of Reform

B 2



put together would be worse than useless. Not to

speak of tradesmen dependent on the opulent for

custom—labourers, and household servants, and jour-

neyman manufacturers—all dependent on masters for

employment—and paupers dependent on magistrates

for existence (the last class but too little distinguishable

from the others) all these would have to give their

votes according to the declared or presumed wishes

of those on whom they are dependent, in despite of

their own wishes, and their own consciences. But of

these is composed the Great Majority of the people.

Thus would the supposed remedy be but an aggrava-

tion of the disease.

The votes of the majority of the Electors, and

thence of the whole number of the Representatives,

would thus be at the command of Magistrates :—of

Magistrates, such as the Manchester Magistrates

!

and, through them, of Ministers such as Lord Sid-

mouth, and Monarchs such as his Prince Regent.

But Magistrates, such as are not already like the

Manchester Magistrates, may all of them, but for

Radicalism, be so at any time; for they are, all of

them, placed by the Monarch—all of them removable

at his pleasure.

In the State of New York, the Members of the

House of Representatives are, all of them, elected by

secret suffrage. It was, declaredly, as a measure of

experiment, that in 1777 secrecy was in this case ap-

pointed in the first instance : by the experience of

42 years it stands confirmed.* Yet in that Country

* See New York Constitution, Art. VI. Constitution of United

States, Winchester, ISIl, p. 112.—On a careful survey: States in



the demand for secrecy, as a security against inti-

midation and corruption, is as nothing compared

to what it is in this.

Secrecy at the Hustings, it has been said, is of no

avail : for a man, who has given his vote in secret,

may always, it is said, be made to tell how he has

given it. To tell how he has given it ! The decep-

tion lies in the word tell. What matters it what a

man has told^ when by nothing that a man has told,

or ever can tell, can he cause any other man to know ?

When by no man but the voter hiaiself the vote

given by him has been perceived, not only may he

avoid letting any person know what the vote has been,

but for him to communicate to any other person any

such knozvledge is absolutely impossible.—I say to

Colonel Lowtlier or Mr. Lamb—Sir, I have given

you my vote. In so saying (suppose) I have said

true. Good : but how can the Honourable Gentle-

man know that, in so saying, 1 have said true ? He
can no more know that what I have said is true, than

he could have known it to be true if it had been

false.

Before the day has closed, Mr. Such a one (suppose)

has said a score of times the thing which is not : the

same Mr. Such a one goes to bed in the persuasion,

which, for the most numerous branch of the legislature, election is,

by ballot, 6; open, 2; not said which, 9. Add to ballot Connecti-

cut, as per new Constitution, so late as September 15, 1817.—For

Congress, Members for the most numerous branch are in each State,

" chosen by the people of the several States." Electors*

•qualifications the same. Art. 1. s. 2. ib. p. 18. Mode of Election

jiot mentioned. It will in course have been the same.



that for a fact to be said to be so, and really to be so,

is exactly the same thing.—Oh ye of little thought

!

II. Universality we say for shortness, instead of

Virtual Universality. No man means, that children

that can but just speak, should vote: no man appears

to mean that females should vote.

To some it has appeared necessary to exclude

from voting persons insajie diinS. criminals: to exclude

them by special exception. No wonder:—yet no-

thing can be more needless. Such as are lawfully

under confinement, would no more be let out to vote

than for any other purpose. As to those who are not

under confinement,

—

criminality, if it means any thing

to the purpose, means mischievoiisness. But the most

mischievous among criminals, adjudged and denomi-

nated such after legal conviction, could not set his

foot in either House, without finding himself in com-

pany with men in numbers—not to say in a vast ma-

jority—more mischievous than himself: men, whose

principal differences from himself, consist in impunity

derived from situation and confederacy—in impunity

added to greater mischievousness : men, whose mis-

chievousness was acting on the largest scale, while

his was acting on a petty scale. Exclude criminals ?

how will you exclude criminals ? Exclude criminals

convict—yes, that you may : but, even in this class

m which mischievousness is not secured from the im-

putation of criminality by high-handed impunity, of

those convicted how small is the proportion to those

not convicted

!

Look to the effect ! look to the effect !—To look

out for grounds for exclusion, is mere lost labour.



where, if all that are proposed to be excluded are

admitted without exception, no practical bad effect

can be produced but by a lasting majority of the House.

Members might be sent from the Hulks by scores,

and yet no lasting mischief done. All the persons

put together, whom, for any other cause than want of

property, it has ever been proposed to exclude, would,

no where, under universality and equality of suffrage,

suffice to return so much as a single member to the

House. All itineration of voters from polling-place

to polling-place, is by this Bill (s. 2.) excluded. This

considered, take to this purpose foreigners in amity,

even foreigners at enmity, out-laws, bankrupts, in-

solvents, yes, and peers into the bargain—not by vot-

ing do Peers do the mischief that they do—not by

voting, but by bribing, and above all by forcing votes,

—the truth of the position will not be disproved.

By annoyance to the Members, and thus by dis-

turbance, in an unlimited degree, to the business of

the assembly, mischief without bounds might indeed

be done : done, by any single member, whether from

the Hulks or from the Drawing Room. But, against

all such mischief, provision is made in this Bill, more

effectual than has ever yet been in the House. See

s. 13.

It is for want of considering the subject on a suffi-

ciently large scale, that objections deduced from the

unfitness of individuals, without considering whether

the number of them could ever swell so as to produce

any mischievous effect, have in a case of this sort been

considered as applicable.

Exclusion in so far as unnecessary, is by no means
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innoxious. Out of it grow contestation, litigation,

tnis-election, null-election. These are the reasons,

and are they not sufficient ones ?—for excluding it

:

yes, exclusion is, in all such cases, fit for nothing

but to be excluded.

Look once more to America : to United America.

In some of the States the pecuniary qualification ex-

acted is real ; in others it is no more than nominal
;

and, where qualification is but nominal, suffrage

is virtually universal. Payment of a tax, which

every man is admitted to pay, and which the poorest

can afford to pay, is a qualification purely nomi-

nal. If, in the admission of universal-sufi'rage-men^

there were any mischief—any so much as the least

danger—it could not, in that country, fail to be seen :

—seen, by the difterence in point of social order and

prosperity, between those States in which the pecu-

niary qualification is highest, and those in which

it amounts to nothing. In Pennsylvania it amounts

to nothing. Number of free Inhabitants, of all con-

ditions, ages, and sexes, 800,000: number of Voters

at a late election, 108,000. These numbers were

lately given me, by an authority above dispute.

Pennsylvania is of all the States among the most flour-

ishing and the most orderly, if in this respect there be

any difi"erence.

Under Radicalism, all property, it is said, would be

destroyed. So says Mr. Deputy Jacks :* all property

destroyed, the Monarchy and the Aristocracy not-

withstanding.—Mr. Deputy Jacks—has he ever heard

of such a place as Pennsylvania? In Pennsylvania,

• Morning Chronicle, 10th September, 1819.
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for these forty years, radicalism has been supreme

:

radicalism without Monarchy or Aristocracy : radi-

caHsm without control, and not any the slightest

shock has property there ever received.

Property, it is continually said, is the only bond

and pledge of attachment to Country.—Not it indeed.

Want of property is a much stronger one. He who

has property can change the shape of it, and carry it

with him to another Country, whenever he pleases.

He who has no property can do no such thing. In

the eyes of those who live by the labour of others, the

existence of those by whose labour they live, is indeed

of no value : not so in the eyes of the labourers them-

selves. Life is not worth more to yawners than

to labourers: and their own Country is the only

Country in which they can so much as hope to live.

Among a hundred of them not ten exceptions to this

will you find.

Now as to the qualification by reading.—At first

blush, it seems to involve exclusion:—it does no such

thing in effect. From two to three months social pas-

time, at ihe hours of repose from work, would give it to

all adults in whose eyes the privilege were worth that

price: and he, in whose eyes it were not worth that

price, could not, with much justice, complain at the

not having it. Qualification by Householdership does

involve exclusion : for it is not in every man's power

to pay rent and taxes for a House. Householdership

is evidence of property : it is for this cause that it is

required by those who stipulate for it. Qualification

by payment of taxes

—

that too involves exclusion : if

by payment of taxes be meant that which is any thing
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to the purpose. Qualification by payment to indirect

taxes, if those be the taxes meant, is universality of

suffrage : for where is the human being that pays not

to taxes on consumption ? to the taxes called indirect

taxes ?—Payment to direct taxes—to assessed taxes

for example, is Householdership under another name.

Qualification by reading involves no exclusion: for

every man who chose could give it to himself. He
could do so, before a Bill such as this could go

through the forms, even supposing Honourable

House ever so well disposed to it.

An Elector is a trustee : a trustee ought not to be

unfit for his trust.

It is to reading that the people owe all their

strength: that strength at which, even thus early,

tyrants tremble.

in. By equality ofsuffrage, is meant equality of effect

and value, as between the suffrage of one man and the

suffrage of another. The greater the number of the

votes to each seat, the smaller is the effect ofeach vote.

1. Of practicable equality, as between District and

District, the principal use is to secure, even in the

least populous District, a number of votes sufficient

to render bribery, and corruption in other shapes, im-

practicable: and, upon this plan, such will be the

number, if the utmost inequality, as between the

number of votes to one Seat and that to another, is

confined within the limits here proposed. See s. 1.

What should never be out of mind is— that with-

out the reduction universally made in the marketable

value of votes by this equality as between suffrage and

suffrage, without the reduction made, in the value of a
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seat, by annuality of suffrage,—without the defalcation

made, from the effective force of corruption, by the

greatest practicable reduction made by the exclusion

of placemen, in the quantity of money and money's

worth applicable to the purpose of corruption,

—

without these aids, secrecy of suffrage would not

suffice to insure exclusion of effective corruption :

for, to an extent more or less considerable—with-

out discoverable and punishable bribery,—money,

money's worth, or benefits in various other shapes,

might be made receivable by a voter, in the event

of the success of this or that Candidate, and not

otherwise: and thus, without hazard of prosecution,

the ends of bribery might be obtained. Still, so long

as the majority of the Members are not kept in a

constant state of sinister obsequiousness by the Mo-
narch or the Minister, corruption among the voters

to this or that seat—nay even corruption on the seats

themselves— is but an evil in tendency, not a sensible

one.

2. In the case of the Country seats—from inequality

of suffrage, that is to say from inequality of distance,

from the polling place, as between some residences

and others—comes inordinate distance in the case of

the largest Polling Districts : thence, either undue

exclusion, or unduly oppressive burthen by expense

andlossof time, in journeys to and fro, and demurrage.

3. Supposing inequality between District and

District so great, as to afford a ground for tlie sup-

position of partiality on the part of the carvers, here

would be a sense of injustice. Evil in this shape,

the provision made in s. I. will, it is hoped, be found



effectually to exclude. Suppose for instance that,

by local circumstances, reason should be afforded for

allotting to this or that Election District not more

than half the average number of votes ; to this or

that other not fewer than double the average number.

By inequality to no greater amount than this, sup-

posing good local grounds assigned, no considerable

cause for suspicion would, it is believed, be produced.

IV. Of annualltii of suffrage^ the main uses seem

to be as follows

—

1. The faculty of divesting of their power all

unfit Representatives, before they have had time to

produce any lasting mischief.

•2. The keeping them out of the way of temptation,

by rendering their breach of trust not worth pur-

chasing by the Corrupter General, at any price for

which it would be worth the while of a man in their

situation to sacrifice his good name.

To this frequency of recurrence, objections have

been made.—One is composed of the proportionably

frequent repetition of the Election evils. But those

evils arise solely out of the existing system, and they

will be seen to be completely excluded by the system

here proposed. At present they are carefully pre-

served, or even increased :—increased to the utmost,

by the rich and worthless, in order to keep off all

Competitors that would be fitter men than them-

selves.

3. Another objection is—that under annuality of

suffrage the change of hands would not in fact be so

frequent as they now are under septennial ity. Re-

election (it is said) would grow into a habit, and
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there would be no particular time for breaking it.

The answer is—change, oftener than once in seven

years, would not then be, as it is now, impossible :

impossible, how strong soever the reason for it may-

be : unless indeed it should happen to be regarded

as called for by the particular interest of the Monarch

and the Minister, and then it may be made with

every imaginable degree of frequency. Under annu-

ality^—with the degree of frequency thus expressed

the change will actually take place, as often as, in the

judgment of the only persons who have before them

the means of judging right, there is a sufficient

reason for it. Rendering a thing impossible, is but

an aukward contrivance for rendering it more fre-

quent. Means more refined could scarcely be

found : means more effectual could, without much
difficulty.

4. Another objection is—that under annuality

there would not be time enough for going through a

business of any considerable length by the same

hands. The short answer is—that if fit for the busi-

ness, the same hands will be continued : if not fit,

the sooner they give place to such as are fit, the

better.

Under the existing system, interruption of all busi-

ness that, by being beneficial to the universal interest,

would be prejudicial to the separate and sinister in-

terest of the ruling few, does, and to an enormous

degree, constantly take place ; and so long as the

existing system continues, the evil thus produced by
it will continue: interruption, and not only that, but

what is so much worse, prevention. [See Pari. Re-
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form Cat. sect. 14.] Under the proposed system it

would not take place. [See this Bill, sect. 12.] Oq
the other hand, no business, that is brought on in pur-

suance of the sinister interest of the rulers, ever can

suffer interruption : for theirs is the choice of times.

Time there always is for depredation and oppression

:

time there never is for remedy against either. Just so

as at Manchester : time there was enough for killing

or hacking men, women, and children : no time for re-

ceiving proof of it. Methods there are, and most ef-

fectual ones, for keeping off whatever it is that Right

Honourable Gentlemen choose to keep off j and this

without so much as the trouble of a debate.

For hundreds of years, in times of the greatest

prosperity—of as great prosperity as the ferocity,

the ignorance, and the superstitions of the times ad-

mitted of—suffrages were given, and Representatives

renewed, not only annually, but oftener : the result,

much good, no preponderant evil assigned or assign-

able. If Lord Holland will indemnify the Bookseller,

the proof shall be printed at large, from the Records.

A careful and honest hand I know of, has made large

progress in the collection of it. How happy would

his Lordship be to find that, as to this matter, he has

been under mistake : how prompt to declare it I

The States, in the North American Union, are by

this time 22 : and in every one of them suffrage is

annual 5 one excepted, in which it is or was half-

yearly. In the Congress alone it is biennial: in this

case manifestly by reason of the length of journeys

between the place of meeting and some of the States.

From the frequency in question, no inconvenience
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was ever so much as alleged. But, to eyes determinately

shut, nothing is ever visible. Annuality is incompa-

tible, it is said, with any Government : so say Whigs

and Tories : yet, in United America, Government, is

in a better state than in England : even Whigs may

be seen declaring this.

In Republican America there are no dungeoning

Acts, no gagging Acts, no Riot Acts: accordingly

there are no riots. In Republican America, there is

no punishment for free inquiry, on pretence of pu-

nishing seditious meetings and blasphemy. There

is, therefore, no sedition there : and there is more

religion than in England.

The English Constitution has its good points, and

it has its bad points. The good points are—those

which have been preserved in America with improve-

ment and increase. The bad points are—those which

it has in common with Turkey, with Russia, with

Spain, with Austria, with Prussia ; with that Coun-

try from which the Guelphs came, and to which they

may perhaps return. The bad points cannot very

easily be defended one by one : they may with per-

fect ease be defended all together : and this is what is

always done, although not always meant, as often as

a man joins in the parrot cry of Constitution ! Glo-

rious Constitution ! Matchless Constitution. Those,

whose sinister interest attaches them to the bad

points, call, of course, for our attachment to the

whole. And thus it is that, in the name of loyaltyy our

attachment is called for to whatever is most mischie-

vous and vile.

A work is in the press, from which a judgment
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may in some measure be formed, whether, among
so many seats of misrule as there are in Germany,

there is any other State, in which it is carried

so near to perfection as in Hanover: whether the

scraps of hberty which had been left by the Bona-

partes, have not already been destroyed there under

the Guelphs. In what is there effected^ read what is

here intended. The principles of Charles the First

were read in the Sermons of Doctors Sibthorpe and

Man waring, and in the judgments and opinions of the

Judges of that time: the principles of George the

Fourth may be read in the Sermons of the Courier,

and in the charges of Lord Chief Justice-any-body.

Secrecy, universality, equality, and annuality

—

behold in them the four cardinal points of the consti-

tutional compass : Secrecy is the polar star.

Without secrecy of suffrage, universality, equality,

and annuality, all together would be worse than

nothing. Even without universality, without equality,

without annuality, secrecy would of itself do much :

nor against it, even by those who suffered most by it,

could so much as a shadow of objection be raised.

Secrecy would be a strong pledge for complete Reform,

and of itself no inconsiderable step to it. It would

of itself be a great part of the Reform, and might en-

gage men to wait with thankfulness and patience for

the rest. In what multitudes would the galling chains

of terrorism be broken by it 1 AVhat a downfal to the

White slave trade ! What a body of private prudence

rescued from oppression ! What a body of genuine

patriotism rescued from self-sacrifice ! Mr. Brougham

would second the motion, or a laugh would run
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through Westmoreland as often as his eloquence

ventured to indulge itself in a complaint of Lowther

influence.

All cry of danger—danger to property—would here

be without pretext. If in radicalism there were any

real danger, it might be excluded by graduality. Yes,

by graduality. But by what graduality ? Not assu-

redly by that which Lord Erskine, and his clients, have

so plainly shewn they mean—a gradual progress in

doing nothing. No : but a gradual introduction of

members really chosen by those by whom they pre-

tend to be chosen :—really chosen by those whose

interest is the universal interest. The proportion—say

a fourth at a time ; say a fifth ; say a sixth. France,

which under its newly simplified and improved mode
of Election lets in a fifth at a time, has in that par-

ticular shewn us an example. I mention this—not as

necessary—not as eligible—but as that which a Whig,

if there were any sincerity in him, could not object

to.

Against radicalism, where any thing better than

bellowing or barking has been brought forward, it

has been in the shape of a prediction of the de-

struction of property, as a result to be apprehended.

Whether for this apprehension there be any sub-

stantial ground, may be seen in a paper, with which

this will ere long be followed, under the title of RA-

DICALISM NOT DANGEROUS.
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2 § 1. Seats and Districts,

Preamble.—By the King,* wilh the advice and consent of the

Lords Spiritual and Temporal, and the Commons in Par-

liament assembled ; for the more adequate representation of

the People in the Commons' House, it is thus enacted

:

Section 1. SEATS AND DISTRICTS.

Art. 1 . This Act has for its main subjects the matters following
;

namely,

I. The number of Seats in the Commons' House, and of the

Districts by which they are to be filled. See Articles 2, 3, 4,

5,6.

II. The description of the Electors, by whose votes these seve-

ral seats are to be tilled : say Electors, who ; see Section 2. See

also Section 5. Election Apparatus ; Section 7 • Voters' titles, how

pre-established; Sections. Election, how; Section 10. Vote-

making habitations, how defined.

HI. The description of the persons, who shall be capable of

filling those several seats as Members : say Eligible, who ; Sec-

tion 3. See also Section 6. Promulgation of recommendations

infavour ofproposed Members.

IV. The process by which those seats shall be filled : say Elec-

tion, how ; see Section 8. See also Section 4. Election Offices

;

Sections. Election Apparatus; Section 7. Voters' titles, ^c.

V. The timCy during which the Members shall, without fresh

Election, continue in their seats : say Members' continuance ; see

Section 1 1. .See also Section 12. Vacancies, howfilled; Section

13. Securityfor the House against disturbance by Members.

Art. 2. The number of Seats shall be, as at present, six hun-

dred and fifty-eight.

Art. 3. For determining what persons are to be Electors,

the whole surface of the United Kingdom shall be divided

into Election Districts, the same in number as the Seats. See

Section 9.

* Note I.
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Art. 4. In and for each Election District, one Member;, and

no more, shall be elected.

Art. 5. Ill respect of quantity of population, the Election

Districts shall be as nearly equal to one another, as convenience,

in respect of local circumstances, will permit.

In no district shall the number of Electors be less than [half] *

the average magnitude : in no district more than [double].

But, unless for special cause assigned, no purposed departure

from the average shall be made.

In quantity of population being thus nearly equal, in extent

the districts will consequently be proportionably different. See

Section 9-

Art, 6. For saving of delay, vexation, and expense in journeys,

and inconvenience by thronging at the place of polling, any

Election District may be divided into Polling Districts, called

also Sub-districts.

In each Sub-district, the Votes belonging to that Sub-district

shall be received, and thence transmitted to the Office of the

Election District. See Section 8.

Section 2. ELECTORS, WHO.

Art. 1. Saving as per Article 6, Every male person, in

whose favour a written instrument, in the form in Article 4

described, by the name of a Fote-making Certificate, shall, by

the persons therein described, have been signed in manner therein

mentioned,—shall, in and for the Election District, to which,

according to the description given in Sections 9 and 10, he

appertains, be entitled to deliver his vote, as per Section 9^ at

the Election of a Representative of the People for that same

District.

Art. 2. To be valid, such Vote-making Certificate must be

signed by three persons, styled Vote-makers,

* Note II.

D 2
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Art. 3. No person can be a Vote-maker, unless he or she has

been a Householder, occupier of a Household within the Election

District in question, for and during at least [twenty-six weeks]

next before the day on which the Certificate is signed.

For the arrangements, established for determining what Habita-

tion shall to this purpose be deemed a Household, see Section 10.

Art. 4. Here follows the Form of a Vote-making Certificate :*

Election District [ ].

Polling District [ ].

This is a Vote-mzMmg Certificate, made to serve for the ensu-

ing Parliament, which is to meet on the 1st day of January in

the year 1822.

The day on which it is made is the [ ] of [ ] [1821].

The person to whom it is to give a Vote is [ ].

The persons, by whose declaration, as hereinafter expressed,

this Certificate, and thereby the Vote, are given, are we, whose

names and descriptions are here, by our several hands respec-

tively, immediately underwritten, in the alphabetical order of our

surnames ; to wit

[ 3

[ ]

[ ]

That which we hereby certify is, that, according to the several

true declarations following, as contained in the nine numbered

paragraphs following, he the said [ ] i*

entitled to give a Vote, in the Polling District above mentioned,

on the Election of a Member to serve for the Election District

above mentioned, in the above-mentioned ensuing Parliament.

" I. At the House of [ ] above written,

on the day above written, on or about [ ] of the clock in

the [ ] we, whose names and descriptions are

above written, did write them : to wit, each of us his own name

* See this form filled up, Note III.
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and description, in the sight, and at the same time in the hearing,

of the two others.

" If. In our sight and hearing is now present the above-

mentioned [ ]. His name and description, his

name being herein and now immediately written by his own hand,

here follows, to wit [ ] Inmate

in the Household whereof the above-mentioned [ ]

is Householder.

" in. He declares to us, that in the above-mentioned House-

hold, to wit, [ ], for upwards of \_fouf\

weeks together, ending with the commencement of this day, he

has been \an Inmate]. It is our belief, that this his declaration

is true.

" IV. He declares to us, that he is upwards of %\ years of age.

It is our belief, that this his declaration is true.

" V. In the sight and hearing of all of us together, he has

read aloud the whole of the printed part of this certificate.

" VI. Also, divers lines, pitched upon by us at random, in the

act of parliament, by which this Certificate is required.

" VII. It is the sincere belief of every one of us, that the lines

so pitched upon by us were really read by him, and that they had

not, any of them, been committed by him to memory, for the

purpose of their falsely appearing to be read. They were not,

in any part, repeated by him from the moulh of any other person.

" VIII. From the manner of his reading, as above, we do be-

lieve him capable of reading any portion of the ' New Testament,'

as printed in the English language.

" IX. He has, in like manner, in our presence, signed the

declaration following. * I do hereby, seriously, deliberately, and

solemnly, declare and promise to my fellow-countrymen, as fol-

lows :

—

Declakation.

* 1. When, at the approaching Election, hy means of this

Certificate, I have given my vote, I never will declare, nor

otherwise endeavour to make known, to any person whatsoever

^
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directly or indirectly, eitherfor or against, what proposed Mem-

ber such my vote was given.

* 2. Should any question be ever put to me, any one word said

to me, or any sign made to me, havingfor its object the causing

me so to make known my vote ; every such question, word or

sign, I shall consider, as the luzo considers it, as an attempt at

oppression.

' I do hereby declare, that wider the sense of such oppression,

no more reliance ought to be placed on any thing I say, than if

the same were addressed by me, to a robber, or to a person in-

sane, for the purpose of saving,from immediate destruction, my
own life, or that of some person dear to me. Witness my hand.

I ].

Art. 5. Here follow the Instructions, as to the mode of obtain-

ing and making use of this blank Certificate :

—

Of this Certificate, in its blank state, two copies are delivered

at the same time, from the Polling Office of the Polling District

at which the vote is to be given, to or to the use of, the proposed

voter. When filled up, they are, by him or some person on his

behalf, presented at the Office.

At the Office, one of them, if found correctly filled up, is de-

livered back, to the end that, at polling time, it may, on being

presented by him, procure him admission to the place where he

is to deliver his vote. The other is left at the office. They are

lo be filled up, each of them in the same words.

For issuing out blank Certificates, and receiving them when

filled up, the hours of attendance at the Office are—in the forenoon

from [ ] to [ ]; and in the afternoon from [ ] to [ ].

Art. G. No person, who, during the whole or any part of the

time of his residence in any such Household as aforesaid, shall

have been cither Officer or Private, in any branch of his Majesty's

military service, by land or water, in such sort as to be subject

to martial law,—shall, in respect of such residence, be entitled

to a vote, unless during the whole of such time he shall have



§ 3. Eligible, who, 7

been the Householder thereof: uor accordingly shall any vote-

making certificate in his favour be received at the Polling Office,

unless, in the appointed place, the word* llomeholder is inserted.

Section 3. ELIGIBLE, WHO.

Art. 1. For the filling of a seat in the Commons' House, a

man may be proposed, either with or without his own con-

currence :

If with his own concurrence, he is a Candidate,

In either case, he is a Proposed Member.

Art. 2. To qualify a man to be so elected, two requisites are

necessary :

I. A Recommendatory Certijicate, otherwise styled a Cer^

tjficate of appropriate aptitude, as per Article 3.

II. Payment, by him or to his behoof, of coin made of a cer-

tain sum of money, under the name oi indemnification money, to-

wards ihe defraying of the Election expenses.

The sum appointed is [one hundred and twenty pounds].

Art. 3. Here follows the Form of such a Certificate of ap-

propriate aptitude:

" District of [ ] [year, month, and day.]

" 1. We the undersigned, do hereby recommend A. C. [Here

describe his condition in life and abode] as a person fit to serve,

as a Representative of the people of Great Britain and Ireland^

in the Commons' House.

" II. In our consciences we sincerely believe, that in all the

several points of appropriate aptitude taken together, viz. appro-

priate probity, appropriate intellectual aptitude, and appropriate

active talentf^ he is either more fit than, or at least as fit as,

any other person, who being willing to serve, can entertain any

reasonable expectation of being elected in and for this District.

" lit. For any thing that we know or believe to the contrary,

he would, if elected, be willing to serve."

* Note IV. t Note V.
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N. B. 1. To render this Certificate valid, the concurrence of

Six Recommenders is necessary.

Any number of names greater than twelve is not admissible.

All, if any, that follow the twelve first written, are to be struck

out by the Officer to whom the instrument is delivered.

N. B. 2. Each Recommender must, for one year at least,

ending zcith the day of his signature, have been an Inhabitant

within the Election District.

So, at the end of his signature, he must declare.

N. B. S. Of this Certificate there must be three Copies, all

signed by the several Recommenders.

Of these Copies, one may be taken back by the person who

delivered them.

The two others remain for that time in the office.

Tlie following are the names, conditions in life, and abodes of

the Recommenders, in their several handwritings :

—

[

Art. 4. [ ] Days before the day for the delivery of a de-

fnitive Recommendatory Certificate, proposed Recommendatory

Certificates, in favour of the same proposed Member, may be de-

livered in by so many sets of Recommenders, in any number.

If more than one are delivered, the person so recommended,

or his authorized Agent, may, by writing his own name or the

first letters thereof, at the end of each name, select out of them

the requisite number of names : and the persons, whose names they

are, are the Co-Certifiers in the definitive Recommendatory

Certificate.

If no such selection be made, the proposed Certificate first

delivered in, is the Definitive Certificate.

For this purpose, entry of the day, month, hour, and minute of

delivery, shall be made by the Clerk, on the face of the instrument.

So also, in the Books of the Office, in the Journal of that day.
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Art. 5. [ ] Days before the Election Da}', the several de-

finitive Recommeadatory Certificates shall have been delivered in

at the District Election office : after that time, unless for remedy

to neglect, wilful or casftal, at the Office, no such Certificate shall

be received.

At the time of the delivery of the Certificate, the Indemnifi-

cation money shall be paid.

A receipt, dated and signed by the Clerk, shall be given at

well for the money, as for the Certificate.*

Section 4. ELECTION OFFICES.

Art. 1. For conducting the business of Elections, by Sub-

District Clerks and District Clerks, under the direction of an

Election-Master-General, the following Offices are hereby or-

dained.

Art. 2. In every Election Sub-District, there shall be a Polling

Office.

Therein are delivered in, one by one, the votes appertaining to

the same Sub- District.

Of the Office-bearer, the official name is

—

Clerk of the Elec-

tion Sub-District Office, or Polling Office, Clerk of the Polls,

or Poll-Clerk in and for that Sub-District. For his functions,

see Sections 2, 3, 5, 6, 7, 8, 9, 10.

Art. 3. In every Election District, there shall be a District

Election Office.

Therein, from each Polling Office within the District, is deli-

vered in the accounts of the numbers of the votes therein given

for the several proposed members. Of the Office-bearer, the

official name is

—

Clerk of the Election District Office, or Elec-

tion Clerk in and for that District. For his functions, see Sec-

tions 2, 3, 5, 6, 7, 8, 9, 10.

Art. 4. The Election Office of the District may be under the

same roof with the Polling Office of any Sub-District.

* Note VL
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The conduct of the business may be in the hands of the same

person. *

Art. 5. An office, under the name of the 'National Election

Office, shall be attached to the House of Commons.

Of the Office-bearer, the official name is

—

Master of the Ncr-

tionul Election Office, or Election-Master-Generalf or Election

Master, f
His functions are as follows:

—

I. To issue out Election Writs for the receipt of votes.

II. To receive the returns made in obedience to such Writs.

III. To direct and superintend the conduct of all persons

in the offices of Polling District and District Clerks.

Art. 6. The Election-Master-General is to be appointed by

the Crown, at the recommendation of the Keeper of the Great

Seal.

He will be at pleasure removable by the Speaker of the House

of Commons.

Art. 7 The Election-Master-General appoints the several

District Election Clerks, and the several Poll Clerks,

For special cause assigned, he has power to remove at any

time any District Election Clerk, any Polling Clerk, or any of

their respective Deputies or Assistants.

Of his order for this purpose, an attested copy shall, on the

day on which the original is transmitted, be delivered in at the

Office of the Speaker of the House of Commons.

Art. 8. By death, or sudden indisposition of Office-bearers,

the business might, but for due provision, be delayed or frus-

trated : so likewise by unexpected increase in quantity in some

parts of the business : for remedy it is thus ordained.

In every Sub- District, the Poll Clerk has power to appoint,

and revoke at pleasure, a Deputy.

Every such Deputy, as well as his principal, has power to ap-

point any number of Assistants: their powers, subject to his au-

thority, are the same as his.

• Note VII. t Note VIII.
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J

Except in case of special exception, every provision, in which

mention is made of the Principal, shall be understood to extend

to his Deputies and his and their Assistants.

The person appointing is, in each case, responsible for the

conduct of the person whom he appoints.

Art. 9. In the case of a District Office, like power and re-

sponsibility, as per Art. 8. for providing eventual deputies and

assistants.

Art. 10. If, at any time, in any District, there should not be

any person capable of acting as Poll Clerk, the District Clerji:

has power to appoint a person, who, during the vacancy, shal,^

perform the functions of the vacant office.

Art. 11. By incapacity, negligence, or disaffection, on the

part of a Poll Clerk, the business might be inconveniently de-

layed or frustrated, before the Election-Master-General could

have time to appoint another in his stead. For remedy, it is thus

ordained :

—

The District Clerk has power, on his responsibility, in case of

necessity, to appoint a person to officiate in place of any such

Poll Clerk, until the determination of the Election-Master shall

have been made known.

If, for want of such temporary appointment, any suoh delay

or frustration shall ensue, he is responsible for this default, as if

it were his own.

An Instrument of Appointment, signed by him, shall for this

purpose be delivered in at the Polling-office.

On or before the signature of it, a copy, accompanied with a

brief intimation of the cause, shall be transmitted by post to the

Election-Master, at the National Election-office.

Another copy shall be entered in the Register of the District-

office.

Art. 12. In the case of the National Election-office, like

power and responsibility, as per Article 8, for providing eventual

deputies and assistants.

On the decease of an Electiou-Master-General, the business
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of his office shall, by such deputies and assistants, be carried on,

until a successor to the office shall have been appointed.

Art. 13. By reason of death, or other accident, it might hap-

pen, that, in a District-office, for want of a person authorized by

the Election-Master-General, the business shall be at a stand,

and the completion of the Election process in this District,

within the appointed time, become impracticable. For remedy,

it is thus ordained :

—

In case of necessity, the Chairman of the Magistrates of the

County, in which the District-office is situated, has power to ap-

point a person to perform the business, until an appointment

from the Election-Master-General shall arrive. Poll Clerk

Substitute by necessity shall be the name of office of the person

so appointed.

So, in default of such temporary appointment, any Justice of

the Peace, whichsoever shall soonest reach the office.

Art. 14. In no instance, to any Deputy, Assistant, or Substitute,

as above, shall any remuneration be given at the public expense.

To the Principal it belongs to afford compensation for labour,

of the demand for which any deficiency on his part has been the

cause.

In case of vacancy in the office of the Principal, any remune-

ration, given to any subsidiary functionary, as above, shall be

taken out of the pay allotted to the office.

Art. 15. For the more clear, correct, complete, incontestable,

and lasting preservation, of the evidence of such transactions as

shall have place in virtue of this act, and thereby securing the

eventual responsibility of all persons concerned,* it is thus or-

dained :

—

On the occasion of every act, which the Office-bearer per-

forms, he shall make entry thereof in the proper Register Book

of his office, attested either by his name at length, or by the first

letters thereof, together with the place, and the time as expressed

by the year, month; and day of the month.

* Note IX.
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He shall moreover state the capacity in which he acts, whether

as Principal, Deputy, Assistant, or Substitute hy necessity; as

likewise if he be not the Principal, the office of the Principal

for whom he acts.

On the occasion of every act which he performs, in presence of

an individual, having interest therein, as proposed V^oter, or agent

for a proposed Voter, or otherwise—he shall make mention of

the name and residence of such individual, as declared by him.

He shall moreover add to the designation of the day, as above,

the hour of the day ; namely, the last hour that has been com-

pleted ; and shall, if required, add the minute.

To every histrument in which he bears a part, he shall, before

it passes out of his hands, annex his attestation ; including name

of office, proper name, place, and time, as above.

Art. iG. For the more effectual prevention of mis-entry through

fraud or error, it is thus ordained :

—

In no entry made in the Register of any office ordained by this

Act, shall any word or portion of a word be, on any occasion, or

in any manner obliterated, to such effect as to be illegible.

In so far as error is discovered, or supposed to be discovered,

the course shall be to draw a plainly perceptible line along the

length of the word, or part of a word, meant to be condemned.

For the designation of the person by whom the correction is

made, his name, or the first letters thereof, shall in the margin

be subjoined by him.*

Section 5. ELECTION APPARATUS.

Art. 1. In the whole of its texture, and in this section in par-

ticular, the Act has for its main end the prevention of the follow-

ing evils, all of them incident to the Election Process, that is to

say,—

I. Mis-election, Non-election, and 'Null-election: mis-election,

by the election of persons positively unfit, or less fit than would have

* Note X.
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been returned otherwise : mis-election, to wit, by want of secrecy

of suflfrage, and thence by want of freedom, as against intimida-

tion and corruption.

II. Needless delay, vexation, and expense, by length ofjour-

neys to and from the place of Election, and of demurrage there.

HI. Tumults; that is to say, injuries to person or property

openly inflicted by persons assembled in large numbers, in a state

of irritation.

IV. Vexation and expense to individuals, by litigation respect-

ing rights of suffrage.

V. Needless expense to the public, in respect of the process

employed.

It has thereby for its main end the securing to the public, in

respect of the Election Process, the several benefits of due

Election, dispatch, tranquillity, and economy.

Art. 2. In respect of time, accidents excepted, the Election

process is accordingly thus ordered :

I. In every Polling District the voting process is to be com-

pleted in one day.

II. In every Election District the voters are, on the next day,

to be received, from the several Polling District oflBces, at the

Election District office, and the return being then made up, is,

on that same day, to be thence transmitted to the National Elec-

tion office.

III. These days shall be each of them the same, in every

Election District throughout the United Kingdom ; or at least

in Great Britain and Ireland respectively.

IV. To this end it is so ordered, as that each man's title to vote

shall have been established, by a day, anterior by a sufficient length

of time to the voting day. See Section 7.

V. And this in such sort, as that, setting aside the cases of

forgery, fraudulent personation, and certainly provable and punish-

able falsity of assertion—for no one of which offences any adequate

temptation can, it is believed, present itself—no such title shall

stand exposed to litigation or adverse contestation.
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Art. 3, Here follows a specification of the Apparatus and

corresponding set of operations hereinafter immediaiely desci ibed^

by means of which, for the purposes just mentioned, the Election

Process is in each District to be carried on :

No. I. Proposed Member's Blank Recommendatury Certifi-

cates. Tenor, as per Section 3. Forrti and size such as are suit-

able for placarding.

No. II. Blank Fote-making Certificates. Tenor, as per Sec-

tion 2.

No. Iir. Sets of Voting Name-Cards: to be used as per Sec-

tion 8.

No. IV. Sets of Secret- Selection Boxes, for selecting Name
Cards : to be used as per Section 8.

No. V. Sets of Vote-receiving Boxes for receiving Name-Cards

when selected : to be used as per Section 8.

No. VI. Sets of Name- Card Boxes, or Compartments, for

containing the Name-Cards, while in the Selection Boxes,

No. VII. Sets of Distinction Tickets, for distinguishing from

cue another, and from the surrounding multitude, by universally

conspicuous marks, the Voters and other classes of persons, bear-

ing different parts in the Election process : to be used as per Ar-

ticle 7.

No. VIII. Stereotype Plates, for printing blank Recommeri'

datory Certificates, as per Sections 3, 6.

No. IX. Stereotype Plates, for printing Blank Vote-making

Certificates, as per Sections 2, 7.

No. X. Printing Presses, or other Machines, for printing or

stampingBhnk Certificates, Fb^e'wg CarJs, and Distinction Tickets.

Art. 4. A Voting Card is composed of two oblong slips, of

exactly the same size and shape; each of them (suppose) two

inches by one inch, forming together a square : applied one upon

another, they exactly coincide.

I. On one side of each of them, the name of a Candidate, the

same name on each, is either stamped, or in case of necessity,

written.
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II. With the exception of the name, they are, each of them,

white on the stampt side, black on the other side.

III. They are connected together by two hinges, each formed

of a piece of thread, one near one end of the length, the other

at an equal distance from the other end.

IV. When the two slips are applied, one upon another, the

only two surfaces exposed to view are both of them black, and

the name which is on the white surfaces, is unperceivable.

For the mode of voting by means of one of these Cards, see

Section 8.

Art. 5. A Secret- Selection Box, is a Box, in and from which

the Voter selects the name of the proposed Member for whom
he intends to vote.

I. Within this Box are Name-boxes ; in number not less than

that of the proposed Members.

II. Each Box contains as many Voting Cards as there are

persons entitled to vote in that Polling District ; all presenting to

view, as per Art. 4, the name of the same proposed Member.

III. In form, the Selection Box resembles a hot-bed frame, or

a tradesman's shew-glass, of that sort which has a sloping front.

IV. In size it is (suppose) about two feet in length by one foot

in width; and in depth, in front one foot, at the back 15 inches.

V. In the back board, is a plate of ground glass, for the letting

in of light, without rendering any objects within it visible.

VI. In each of the sides, is a hole, large enough to let in a hand

with part of the fore-arm, in such sort that a man's two hands

may meet within it to facilitate the selection of the intended name.

VII. In the top is a narrow plate of glass not ground, of such

form and size as to enable a Voter to see the several Boxes with

their several contents, and thus select the name of the proposed

Members for whom he intends to vote : but in such sort that

nothing within the Box shall at that time be visible to any other

person.

VIII. Lest, by the place of the hands while selecting, it should

be known, or guessed, from what Proposed Member's box a Voter
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has selected his card—the boxes are so disposed, that no name can

be reached on either side, till the arm has been considerably ad-

vanced within the box.

IX. In this view, the space, destined for each Proposed Mem-

ber's voting cards, is distributed into diflferent boxes : and in

situation the different boxes allotted to different Members are

made to alternate one with another.

X. Or else the whole number of cards together may be lodged

promiscuously in one and the same receptacle.

XI. The receptacles may be either separate boxes, or. com-

partments made in the same box.

XII. In the boxes, the cards are placed with the inscribed

sides uppermost.

XIII. Each selection box is made to contain Name-Cards

for Six Proposed Members, and no more.

XIV. Should the number of the Proposed Members ever ex-

ceed this number, each successive Proposed Member, or his

Recommenders, must, at the production of the Recommendatory

Certificate, furnish, at their own expense, a selection box, capable

of containing name-boxes, equal in number to the whole number

of Proposed Members constituted by the addition which they

respectively make.

Art. 6. A Fate-receiving box is a box of cast-iron, or other

sufficiently strong and cheaper metal, if such there be.

I. In form it is (suppose) a double cube, standing on one of

its small sides.

II. In size, it is large enough to receive and keep concealed a

number of voting cards, equal to that of the whole number of

persons entitled to vote in the Polling District in which it is em-

ployed.

III. On the top, is a lid, which opens by a hinge, and when

closed rests on a rim, so as to form one surface wiih the remain-

der of the plane into which it fits : in such sort, that when sealing

wax, being dropt on it, has been impressed with a seal, the lid

can not be opened unless the seal is broken.

s
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IV. In this lid is a slit, into which, at the time of voting, the

cards are successively dropped. Near this slit rises a pin, on

which slides a metallic plate, by which the slit is occasionally

closed.

V. In form and dimensions, the slit is so ordered, as to re-

ceive the cards with ease, without exposing the name to view, as

they are dropt in, or afterwards.

Art. 7. Here follows the description of a Distinction Ticket:

I. Place where worn, the front of the hat.

II. Material, cotton, or any other cloth, if cheaper, that will

not tear or spoil by wet.

HI, Size and form, such as to cover the front half of the

crown of the hat.

IV. Colour of the border, and of the letters of an inscription

included within it, different according to the class.

V. For Poll Clerks and their occasional Deputies and Assist-

ants, (suppose) black ; for Constables, blue ; for Proposed

Members' Agents, green ; for Voters, red.

VI. Contents of the inscription, the name of the individual

;

beneath it, the name of the class, to which, as above, he belongs.

Art. 8. For the purpose of the first Election—from the Na-

tional Election Office, may be furnished, to the several Polling

Offices, accompanied with necessary descriptions and instructions,

the several implements following—(to wit)

I. Secret-selection Boxes.

II. Vote-receiving Boxes.

HI. Stereotype Plates, for printing Blank Recommendatory

Certificates.

IV. Stereotype Plates, for printing Blank Vote-making Cer-

tificates.

V. Printing Presses, or other machines, for printing or stamp-

ing Blank Certificates, Voting Cards, and Distinction Tickets,

as above.

The use of these Stereotypes and Presses is to prevent the

stock from being exhausted, by accidents, negligence, or design.
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in such sort that before a sufficient supply can be obtained, the

voting process may be delayed, or even frustrated, and thus

Mis-election, Non-election, or Null-election, may ensue.

Art. 9. For dispatch, or economy in respect of construction

and carriage, the Election-Master-General may appoint any other

pla; e or places, in which the above articles, or any of them, shall

be constructed, and from which they shall be conveyed to their

respective destinations.

In this case, instead of the articles themselves, in the requisite

quantity, let specimens or models be transmitted from the office.

Art. 10. When once provided, the several implements shall

be kept in the offices to which they respectively belong.

At the expense of the Counties in which the offices are respec-

tively situated, the implements shall, in proportion as they are

consumed, or become decayed or useless, be, from time to time,

repaired or replaced, as the case may require.

Section 6. PROMULGATION OF RECOMMENDA-
TIONS IN FAVOUR OF PROPOSED MEMBERS.

Art. 1, For sufficiency 2LX\d equality of notification, and to ex-

clude, as far as may be, all such undue advantage as might be de-

rived from superiority of expenditure,—provision is hereby made

as follows for the promulgation of Recommendatory Certificates.

Art. 2. From the several definitive Recommendatory Certifi-

cates delivered in favour of the several proposed Members, as per

section 3. the Election District Clerk prepares the General Re-

commendatory Certificate Paper of the District.

Copies thereof shall, under his care, be printed in two forms

:

namely, the Placard form and the Newspaper Advertisement

form.

The text is the same in both. It is composed of the Form, as

per Section 3, Article 3 ; omitting only the prefixed date, and the

E 2
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three Notes; and adding the several lists of Recommeoders,

headed by the names of the respective Proposed Members.

The order, as between list and list, shall be the same as that in

which they were delivered in at the office.

The instrument is to be attested and signed by the District

Clerk.

Art. 3. Choice of placarding places shall be made in this man-

ner. A list of Edifices within his District, such as shall seem to

him proper for this purpose, shall be made out by the Election

Clerk of each Election District.

[ ] days at the least before the Election day, a copy of

such list, directed to the Election-Master-General at the National

Election Office, shall be delivered in, by the Election Clerk, at the

nearest, or other more convenient. General Post Office.

Art. 4. In this list shall be comprized :

I. All Polling Offices.

II. All other Government Offices ; and in particular all Post

Offices and Excise Offices.

III. All Town Halls.

IV. All Cathedrals, Parish Churches, and Chapels of the

Established Church.

V. All dissenting Meeting Houses: including Catholic Chapels,

Quakers' Meeting Houses, and Jewish Synagogues.

VI. In every town or village, containing [one hundred] Houses,

and not containing any such public building as above,—licensed

Public Houses, one, two, or three ; to be fixt upon by the Elec-

tion Clerk at his discretion, regard being had to the purposes men-

tioned in Article 1.*

Art. 5. [ ] days after the receipt of such List at the Na-

tional Election Office, reckoning according to the course of the

Post, shall, by each District Election Clerk, be allowed for the

consideration of his list by the Election-Master- General.

* Note XI.
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At the end of this length of time, with the addition of that

which, in the instance of each such Election District Office, re-

gard being had to local distance, is necessary for the transmission

of an answer thither from the National Office,—if no answer

therefrom have been received, such list is to be employed.

If an answer is received from the Election-Master-General,

giving order for amendments, then shall such amendments be con-

formed to, and the list employed shall be such as the amendments

indicate.

Of the answer received, or of the expiration of the time without

answer, as the case may be, entry shall be made in the Register

Book of the District Office.

Art. 6. Here follows a provision for keeping up the list of pla-

carding places.

[ ] days before the last day of each successive year, a

copy of the printed list of the year last preceding,—with indica-

tions in writing, proposing such amendments as, by the lapse of

time, shall, in the judgment of the said Election District Clerk

have been made requisite,—shall in like manner, by means of

timely transmissions from the District Offices, according to their

respective distances, have been received at the Eleclion-Master-

General's Office.

They shall thereupon be re-transmitted and employed, subject

to amendments, as per Article 5.

Art. 7. In each Election District, as soon as the General Re-

commendatory Certificate paper has been compleated, and (as per

Article 4 and 3) the number of placarding places ascertained,—the

District Clerk shall cause to be printed, in the placard form, a

number of such Certificates, equal to that of the said placarding

places, with a surplus sufficient for incidental demand.

Having so done, he shall by Post, as per Article 3, transmit, to

each of the several Polling Offices within his District, a number,

correspondent to that of the several placarding places within that

Polling District, with a competent surplus, as above.

Art. 8. Immediately upon receipt of his allotment of General
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Recommendatory Certificate Papers, each Polling Office Clerk

shall make appointment of a competent number of persons, under

the name of Election Placarders, by whose hands ihe several

placards shall be affixed on the several placarding places.

To each of such Election placarders he shall dehver, in manu-

script or print, a Paper of Instructions, for his guidance in the

execution of such his Office.

Art. 9. For the more effectual prevention of all obstruction

thereto, each such Election Placarder shall, within such Polling

District, have the power, as attested by the ensign of Office, of a

Special Constable.

Of these powers a specification shall be contained in such Pa-

per of Instruction.

The Election-Master-General shall, from time to time, as oc-

casion may require, draw up a Paper of such Placarding Instruc-

tions for the whole Kingdom.

But with all such variations, and such only, as in his judgment

may be suitable to the circumstances of particular Districts or

Sub-Districts.

Art. 10. On payment of [Is.] the Editor of every Newspaper,

having, or designed to have, currency in any Election District,

may, if desirous of publishing in such his Newspaper the General

Recommendatory Certificate Paper of the District, cause his

name and address, accompanied with an intimation of such his de-

sire, to be registered at the Office of such District.

This done, a copy of such paper shall, at or before the time

when the operation of placarding commences, be transmitted to

him by the General Post from the said Office.

As between Newspaper and Newspaper, it is the duty of the

Election Clerk so to order matters, that every such Newspaper

shall receive such Certificate Paper, as nearly as may be at the

same time, in such sort that no advantage be given to any one to

the prejudice of any other.

Art. 11. Of every such General Recommendatory Certificate

the Copy shall, in every Newspaper, be free of Stamp Duty.
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It shall be printed without change, and without any comment

immediately prefixt or subjoined.

If, in the printing thereof in any Newspaper, any change be

made, for the purpose or to the effect of undue preference or pre-

judice to any proposed Member, whether by omission, addition,

or substitution, or any difference in the type or mode of printing,

the proposed Member so injured shall have his remedy against

the Editor of the Newspaper, by action for Damages and with

Costs.

Art. 12. Of the three original definitive Recommendatory

Certificates, delivered in in favour of each proposed Member, at

the Election District Office, as per Section 3, Article 3, the

Clerk shall by the next post transmit one to the National Election

Office.

Section 7. VOTERS' TITLES PRE-ESTABLISHED.

Art. 1 . The following are the evils, for the avoidance of which

the arrangements in this section are ordained :

—

I. Vexation and cofisttmption of time, in the proof of claims to

the right of suffrage, and in contestations respecting it.

II. In case of disagreement, eventual litigation, with the vexa-

tion and expense attached to it.

in. Consumption of time in such sort as incidentally to pro-

duce non-election or null-election ; or at least the excluding of

persons in numbers more or less considerable, from the exercise

of their rights of suffrage.

IV. In case Householders' votes alone are by law admitted, in-

trusion of Inmates* votes.

For the avoidance of these evils, it has been thought good that,

antecedently to the day of voting, the title of each Voter shall have

been established.

Art. 2. For this purpose, at each Polling Office, three several

Register Books are to be kepi ; namely,
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I. The Application Book. In this book, entries are made of

applications made for Blank Vote-making Certificates.

II. The Fotem' Book. In this book, persons, by or for whom
apphcation is made as Voters, are set down in the alphabetical

order of tlteir surnames.

III. The Fitled-up Certificate Book. This Book is composed

of the duplicates of the Vote-making Certificates in the state they

are in when filled np. They are kept in the Office, to form a

standard of comparison for the corresponding duplicates, when

produced on the Polling day, in support of each person's claim to

be admitted to vote.

Art. 3. [ ] diiys at the least before the appointed Polling

day, to enable himself to give a vote, the proposed Voter must

take out two copies of a blank form of a Vote-making Certificate,

as per Section 2.

The place at which he applies for this purpose, is the Polling

Office, of the Polling District, within which the liabitation in re-

spect of which he proposes to vote, is situated.

He may apply in person, or by any person appearing for him,

as Agent for this purpose.

In the Application Book, before the Blank Certificates are de-

livered, entry is made of the name and habitation of the proposed

voter, on whose behalf the application is made.

The description given of his name is that which is prescribed

in Section 2.

The description given of the habitation is that which is pre*

scribed in Section 10.

If the Applicant is the proposed Voter himself, note of his

being so is taken, by entering under the word Application^ with

which one column of each page in the Book is headed, the word

personal ; adding, as per Sections 9 and 1 0, the description as given

by him of the habitation in respect of which he claims to vote

:

also whether as Householder or as Inmate.

If he be any other person, then, under the words Application

by agentf with which another column in the same page is headed.
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are inserted the name and habitation of the proposed Voter ; as

also the name and abode of the agent,*

To each sucii entry is prefixed an indication of the year, month,

and day of ihe month on which the apphcation was made : also

the name of the applicant, signed by him.

'J'hia done, on payment of [3c^.j for each, the Blank Certificates

are delivered.

Art. 4. The use of the Voters Book is to exhibit the names

of voters in alphabetical order, that being the only order, in which

reference can at all times, without loss of time, be made.

Whenever a pair of Blank Certificates has been delivered, and

entry has accordingly been made in the jipplication Book, as

per Article 3,—the name of the proposed voter is entered in this

book, according to the situation of his surname in the alphabet.

In a line with it are written the words Certificate delivered, to-

gether with the month and day of the month, and the page in the

Application Buok.

For each of these indications a column, headed accordingly, is

provided.

Art. 5. The instruments being thus delivered, [ ] days at the

least before the day of Election, the proposed voter must come

in and produce them at the Polling Office, by himself or agent,

filled up as per Section S.

These the Clerk examines ; and, if he finds the duplicates suffi-

ciently conformable to each other, and to the directions contained

in the tenor of them, as per Section 1—he returns one of them

forthwith to the person by whom it was produced.

But first he writes or stamps on it the words EXAMINED, and

found correct and re-delivered, to be used in giving the vote

:

together wiih the month, the day of the month, and his signature.

The other he retains for the use of the office. It constitutes

a page in the book called the Filled-up Certificate Book.

He attests it in like manner ; and, instead of the words Exa-

* Note XII.
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mined andfound correct and re-delivered, &c. he writes or stamps

on it the words

—

The duplicate hereof was examined, found

correct, and re-delivered to be produced on giving the vote.

Art. 6. For remedy against misconception, error, or fraud, in

the composition of Vote-making Certificates, it is thus ordained

:

If, in either duplicate of a pair of filled- up Certificates, any

error is observed by the Clerk, intimation of such error, and of

the alteration necessary for correction, is afi"orded by him.

It is expressed by entries briefly made in the margin of the

instrument, and authenticated with signature and date, as per

Article 5.

If the correction thus required be of such a sort, as that, for

the prevention of fraud, it is in his judgment necessary that a fresh

meeting of the Vote-makers should have place,—he thereupon,

after entry made of the errors and of the alterations requisite,

gives intimation of such necessity, and of the cause thereof, to the

person applying, and writes or stamps upon the paper the words,

jifresh Meeting is required.

If, in his judgment, such fresh meeting is not necessary, he

stamps or writes the words A fresh Meeting is not required.

If, in his judgment, consideration being had of the state of the

errors, and the situation, quantity, and quality, of the corrections

requisite, the same instrument can not conveniently be made to

serve,— he delivers a fresh blank instrument, having first written or

stamped on the corrected instrument, the words, Returned for

incorrectness as above explained; fresh pair of blank Certifi-

cates at the same time delivered :—with date and attestation as

above.

If, in one only of the duplicates, error requiring correction x^

observed, he retains for the Filled-up Certificate Book, the correct

duplicate. But, for the memorandums, instead of the words,

Duplicate hereoffound correct and re-delivered to be produced

on giving the vote, he inserts the words, This Duplicate found

correct : the other found incorrect, and re-delivered for cor-

rection.
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If in both duplicates error requiring correction is observed, he

returns them both, noted as above.

In this case he delivers Blank Certificates, or not, as the case

may require.

Art. 7. For remedy against accidental loss or defacement

of Vote-making Certificates, before or after filling up, it is thus

provided

:

Suppose any such accident to have happened, the proposed

Voter, by himself or agent, makes application at the office for a

fresh Certificate, or fresh Certificates, as the case may be.

He declares the nature of the accident : for example

—

Lost hy

accident, Destroyed by accident, Defaced by accident. If de-

faced and not lost, he produces it.

Of this declaration entry is made in the Application Book, in

the same manner as in the case of an original application.

For such entry the same fee is paid.

Such application may be made more than once : but if, from

the number of successive applications, already made by or in

behalf of the same proposed Voter,—it should appear to the

Clerk that it was through sinister design, or wantonness, that

they were made,—delivery may be and ought to be refused by him.

In this case entry shall be made by him, noting the number of

the times, and adding, Delivery refused on suspicion of sinister

design or wantonness.

So likewise if it be suspected by him, that a person, applying in

the name and character of a proposed Voter, is not such proposed

Voter, but an impostor.

Or that a person, applying in the name and behalf of a pro-

posed Voter, was not authorized by him.

In all these cases he shall, in the Application Book, make

entry of the ground, on which, as above, delivery was refused.

Art. 8. On payment of a fee of fSt?.] for the whole, these

and all other books of the office are, in office-hours, open to the

inspection of all persons, so far as may be without hindrance to

the more material parts of the business.
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Section 8. ELECTION, HOW.

Art. 1 . For the periodical day of the first meeting of a parlia-

ment, see Section 12: [ ] days before that day, the Election

Process everywhere commences.

It commences at the Sub-District Office, where there is one

:

it is completed at the District-office.

Art. 2. Here follows the mode of proceeding at the Polling-

office.*

At the time of voting, the station of the Poll Clerk is separated,

by a rail or other sufficient partition, from that of the multitude,

voters and others.

Near to him is the Secret Selection-box, described in Section 4.

Within reach of this Box is the station of a Vote-receiving

Clerk, by whom the Voting Card, immediately as it is selected

by the Voter, is received from him, and dropped into the Vote-

receiving Box,—both described in Section 5.

That the state which, at the time of the delivery, the Voting

Card is in, may be perfectly seen by the whole company present,

—

the station of the Receiving Clerk is,—though at some distance,

and by a rail separated from the spot occupied by the Voter at

the Selection-box,—yet within reach of it, and at the same time

elevated a little above it : in such sort that the Card can not be

delivered by the Voter, without his raising his arm to deliver it,

nor received by the Receiving-Clerk without his lowering his arm

to receive it.

Art. 3. The Hustings are more or less raised above, and by a

sufficient partition separated from, the attendant multitude.

Included therein are,— 1. The station of the Poll-Clerk ;—2.

The station of the Proposed Members, or of any such Agents of

theirs as are in attendance ;—3. The station of the Voters' Secret

Selection-box ;—4. The station of a Vote-receiving Clerk with

his Vote-receiving Box.

* Note Xlir.
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To prevent confusion,—interposed between the station of the

attendant multitude and the Hustings is a passage ; in width suf-

ficient to afford a convenient station to one man ; in length (sup-

pose) six, eight, or ten feet ; formed by a sufficient partition, with

a bar at each end.

To give admission to a Voter,—the bar, at the end furthest from

the Hustings, is lifted up.

He presents himself with his Distinction-Ticket in his hat.

On his admittance into the passage,—for the information of all

concerned, and in particular of the Poll-Clerk, the Voter's sur-

name first, and then the first letter of it, are audibly pronounced,

and at the same time the Voter's Copy of his Vote-making Certi-

ficate is handed up by him to the Poll-Clerk.

On receiving the Voter's Copy, the Poll-Clerk, being informed

as above, turns to the corresponding copy, as it stands in the

filled-up Certificate-Book : a short glance enables him to see

whether the Copy thus prescribed is the duplicate of it.

As soon as he is satisfied of its being so, the bar opens ; and

the Voter repairs to the Secret Selection-box, within which he

chooses the Card that bears the name of th* Proposed Member
for whom he means to vote.

Art. 4. In the Secret Selection-box,—the Voter, looking through

the pane of glass in the top, introduces his hand or hands, at

the side-apertures, and having taken up the Card that bears the

name of the Proposed Member for whom he means to vote,

closes it while yet in the Box, by applying together the two

white surfaces with the name, leaving on the outside the two

black ones.

In this closed state he takes it out ; and, holding it aloft, de-

livers it to the Vote-receiving Clerk.

The Vote-receiving Clerk, without opening it, instantly drops

it into the Receiving-box.

If the two plates, of which this Card is composed, are not

flapped together, as above, by means of the hinges on which
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they turn,—the name on one or both of them may be visible : in

that case, the Card is torn ; and he who presents it loses his Vote.

So, if they are folded together with the two black surfaces on

the inside; in this case the name will be on the outside of each

of them, and thus be visible.

If the Proposed Voter takes out more cards than one, they are

replaced in the Box, and he loses his Vote. J

If, having received the Card closed, with the two black sur-

faces on the outside, the Receiving-Clerk, before he drops it

into the Receiving-box, opens it, in such sort that the name, or

any part of it, is visible,—he is by the Poll-Clerk dismissed from

his office, and divested of his Distinction-Ticket on the spot.

Art. 5. As soon as the Voter hath, as above, delivered up his

Card, he is let out through a bar ; which, to prevent stoppages,

is different from the one through which he was let in.

As he passes out, his Copy of his Vote-making Certificate, by

which admission to the Selection-box was procured to him, is re-

turned to him, for the purpose of its being eventually employed

by him on succeeding Elections. See Art. 12.

Art. 6. For dispatch, two or more Secret Selection-boxes

may be employed : one Receiving-Clerk may serve for two or

more boxes.

Art. 7. As soon as the time appointed for the admission of

Voters is expired, the Poll-Clerk closes the Vote-receiving Box^

by sliding the plate over the slit, as per Section 5, Articled. He
then applies his seal to the junctures ; in such manner that, without

breaking it, the lid cannot be opened, nor the slit uncovered.

He then admits the Election Agents, in like manner, and for

the like security, to apply their seals.

Lastly, he covers the whole, by a covering of cloth without

seam : the junctures are secured by seals, as above.

The Box is in this state delivered, by the Poll-Clerk, to a

Messenger, by whom it is taken to, and deposited in, the Elec-

tion District Office.
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Art. 8. Regard being had to the respective distances, the Elec-

tion-Master-General appoints the time or times of the day, at or

before which the Vote-receiving Boxes shall, from the several

Polling-offices, have been received at the District Election Of-

fice.

Art. 9. Here follows the mode of proceeding at the District

Election Office :

—

I. At this office are provided Boxes, marked with the names

of the several proposed members.

II. As soon as the vote-receiving Boxes from the several Poll-

ing Districts are come in, or the time allowed for their coming

in is elapsed—they are opened by the District Clerk, in presence

of the several proposed Members or their Agents, or such of them

as choose to attend.

III. In presence of the whole company the Voting Cards are

thereupon taken out and sorted : the Cards, respectively apper-

taining to the several proposed members, being dropped into their

respective boxes.

- Art. 10. The numbers being immediately summed up, the

name of the proposed member, in whose favoiu- the comparative

majority of the whole number of votes is found to have been

given, is openly declared.

The instrument of return, drawn up by means of a blank form,

provided by the Election-Master-General, the same for every

District, is attested by the District Clerk : the agents of the se-

veral proposed members add their respective attestations, or their

declining so to do is noted.

On the instrument of Return, are entered the numbers of the

Votes, for the several proposed Members at the several Polling

Districts.

The instrument is, that same day, transmitted by post to the

National Election Office.

Art. 11. If, and as often as, by tempestuous weather or other

accident, the free resort of the Voters to the Polling Office

within the ordinarily appointed time has been rendered imprac-
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ticable—the Poll Clerk, within his District^ has power to prolong

the time.

In such case, he shall give the earliest possible notice to the

Voters in general, to the District Election Office, and to the

National Election Office.

Art. 12. Follow the conditions on which, to save time and

trouble, each Voter's Certificate, after having been employed in

any Voting District, may be employed at each succeeding Elec-

tion, without need of fresh signatures by Co-Certifiers.

At the first Election at which it is employed—the Poll Clerk,

before the Voter's departure from the Hustings, redelivers to him

his Certificate, having first stamped, or caused to be stamped

upon it the words following, together with the date and his sig-

nature : Redelivered, to be employed at succeeding Elections.

On each succeeding Election, if, at the time of its exhibition

at the Office, there has not, on the part of the Voter, been any

change of name or abode, it is again, as per Section 9, marked

with the words

—

Found correct, and re-delivered forfurther use,

together with other words and figures to the effect in that Section

«lescribed.

If there has been any change of name, entry thereof shall be

made, introduced by the words Present Name.

If there has been any change of abode, in that case are to be

added words and figures designative of the fresh abode, preceded

by the stamped words

—

Present Abode.

A Vote-making Certificate, once employed in any one Polling

District, may, on these conditions, be thereafter employed in any

other Polling Districts in the United Kingdom.

Art. 13. For the more eflfectual prevention of disturbance

—

•every person officiating as Clerk of a Polling Office, shall— within

his Sub-District, and every Sub-District immediately contiguous

to it—during the continuance of the whole of the Election Process,

possess and exercise, so far as shall be necessary for this special

purpose, the powers belonging to the office of Justice of the
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Peace. In particular, the power of appointing Special Con-

stables.

Upon occasion, all instruments signed by him shall, by all Jus-

tices of the Peace, within their respective fields of jurisdiction,

be backed : backed as the same instruments might be, if signed

by any regularly appointed Justice of the Peace.

Section 9- ELECTION DISTRICTS AND POLLING
DISTRICTS HOW MARKED OUT.

Art. 1. In this Section, provision is made for determining the

limits of the several Election Districts, with the Polling Districts

therein respectively contained.

In the following Section, for determining the mode in which the

several Vote-making Households shall be ascertained, registered,

denominated, and marked.

Art. 2. For these purposes, Commissioners, in such number

as to his Majesty shall seem meet, will by his Majesty, at the

recommendation and with the advice of the Election-Master-

General, be appointed.

Their numbers may, from time to time, be augmented or re-

duced, as occasion may require.

Of these Commissioners, the official name is

—

Commissioners

of Survej/ and Demarcation and EnumerationforParliamentary

Election purposes ; or Commissioners of Survey and Demarcu'

tion : or Demarcation Commissioners.

Art. 3. For Great Britain, one set of such Commissioners

shall be appointed ; for Ireland, a different one.

Art. 4. No Election District or Sub-District shall be com

posed partly of land in Great Britain, partly of land in Ireland.

Art. 5. As between England and Scotland, no such separation,

as per Art. 3, need have place.

Art. 6. The surveys to be performed are two: 1. the preli-

minary or ordinary geographical ; 2. the appropriate.

V
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Art. 7. The 'preliminary operation is that, by which the geo-

graphical divisions,—expressed by degrees, minutes, and if need be,

seconds, of longitude and latitude,—will, as in ordinary maps, be

determined and marked out, by physical and mathematical obser-

vations, measurements, calculations, and delineations : with the

addition of the physical distinction between land and water, with

or without the distinction between plain land and elevated : toge-

gelher with the existing political divisions into Kingdoms, Pro-

vinces, Counties, Hundreds, and so forth.

Art. 8. The appropriate operation is that, by which the new

and appropriate division into Election Districts and Sub- Districts,

will be performed.

It will have for its basis the ordinary geographical operation.

Art. 9. The appropriate operation, in its several parts, may

either be performed at nearly the same time with the ordinary

operation, or at any greater intervals, according as the Election-

Master-General shall from time to time appoint.

In so doing, let him have regard to convenience in respect of

delay and expense : and, in each instrument of appointment, par-

ticularise his reasons.

Art. 10. For the preliminary and the appropriate operations,

the same set of Commissioners may serve.

Out of the general set, particular sets or particular individuals

may, from time to time, be appointed by him to particular por-

tions of the business : he will throughout have regard to presu-

mable appropriate aptitude, as indicated by profession, known

experience, or otherwise.

Art. 1 1 . Of the preliminary operation, the Maps, constituting

the geographical result, will be upon two different scales: namely,

the Country Scale and the Town Scale.

Art. 12. The Country Scale is that upon which the general or

all-comprehensive map is to be constructed.

Of this general Map, let the scale be large enough for insert-

ing, in every space allotted to a Country Parish, the name of the

Parish.
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Also, in every space allotted to a Town Parish, a number re-

ferring to its name in the margin of the Map ; as likewise, in a

Planner more or less conspicuous, an indication of the site of every

ihe smallest Dwelling House.

Art. 13. From this Map shall be copied or constructed, on

the same scale,—or on a scale as much larger as local convenience,

in the judgment of the Election-Master«General, may require,

—

separate Parish Maps, exhibiting the several Parishes : namely,

either on the original Country Scale, or on an enlarged Country

^cale.*

In some instances, for example to the purpose of the Poor

Rates, the Parish, by reason of its largeness, stands already di-

vided into sections, named Tythings or Tozvmhips, or by some

other appropriate name. In every case of this sort, at the dis-

cretion of the Commissioners, may be constructed, instead of one

map of the whole Parish, a map for each one of these Sections.

Or, so as the whole parish be exhibited, any two or more of

them may be comprised in one and the same Map.

An Extra-parochial place may either have a Map to itself, or

be comprised in the Map belonging to some adjacent Parish or

section of a Parish.

Art. 14. On the Town Scale, shall be constructed Maps, and

portions of Maps, large enough to exhibit to view, in a more

distinct manner, the sites of the several Habitations.

According to the density of the population,—in some Parishes

the whole of the territory will require to be laid down upon the

Town Scale

;

In other Parishes, no part of it.

In others again,—the whole of the territory being laid down

upon the Country Scale, namely, on the original scale, or, as per

Article 13, on the enlarged scale,—particular portions, one or

more, will require to be laid down likewise upon the Town Scale.

* Note XIV.

F 2
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These will be to be exhibited either in the margin, or upon a

separate sheet, as convenience may require.

Art. 15. Here follows the description of the mode of indica-

tion, which, for facility of reference, shall be employed in every

such map :

—

I. By parallel vertical lines, crossed at right angles by hori-

zontal lines, the whole surface of the engraved part of the paper

or parchment is divided into a certain number of compartments.

II. To the left, of the left hand one, of the vertical columns

thus formed, is attached a correspondent vertical column, com-

posed of the letters of the alphabet, with any such number of ad-

ditional marks of the same nature, as may be necessary for the

designation of the total number of the compartments in that

column : as A. B. Sec. A a, A b, &c. B a, B b, &,c.

III. Over the highest horizontal line runs a line of numbers, in

numerical order ; one over each vertical column.

IV. By means of a letter or pair of letters, with a number

added to it, each compartment in the Map, will thus have its

distinctive name. The letter will shew the place of the com-

partment in the horizontal line : the number will shew the place

of the compartment in the vertical line.

V. Thus the first compartment on the left at top will be A. 1 :

the next to it in the horizontal line at top, will be A. 2. ; the

next below it in the vertical line, B. 1

.

VI. The several places, mentioned in the Map, are set down

in the margin of it, in the alphabetical order of their names.

Immediately after the name of each place, comes the letter and

number of the compartment, w ithiu which it will be found.

VII. As for example, Abingdon, D. 7 ; if that be the com-

partment within which that town is placed in the Map.

VIII. Of this series of names, with such their respective accom-

paniments, entered, as above, on the margin, is composed an

Index to the Map. It is called the Marginal Index.

IX. The lines, by which the boundaries of the compartments
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are expressed, are called Indicative lines, Index lines, Lines of

reference, or Reference lines.

X. These lines of reference are to be expressed in such man-

ner, as to be as clearly distinguished as possible from the ordi-

nary geographical lines, expressive of longitude and latitude.

For example : by diflference of colour, or by their being, the

one undiscontinued in the manner of an ordinary line, the other

composed of dots.

Art 16. Here follows the mode in which the Districts are to

be marked out.

In the operation, the Commissioners will have for their object

the rendering these portions of territory as nearly equal to one

another in respect of population, as the necessarily and conti-

nually changeable condition of every portion of country, in respect

of population, and the regard due to local convenience, will allow.

As they proceed in their survey, they will note and set down

the several Habitations in each Parish or other such Place.

In each Habitation, they will inquire out, and set down, the

numbers of the Inhabitants, under the distinctions of sex and age.

Of the male Inhabitants, the age will be to be noted : of the

female Inhabitants, not.

To this purpose. Habitations are to be distinguished into sim-

ple and compound.

A simple Habitation is a habitation inhabited by one House-

holder,* and no more : and thus containing but one Household.

A compound Habitation is a Habitation containing House-

holders, and thus Households, more than one.

Instances of compound Habitation are

—

I. An ordinary House, when it happens to be inhabited by

more Householders than one

:

II. An Edifice, designed to contain, and accordingly containing,

divers Habitations ; as a College, an Alms House, an Hospital,

an Inn of Court

:

* Note XV.
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III. An Edifice which, though not principally designed for

habitation, yet incidentally aflfords lodging to Householders, one

or more : as the Treasury, the East India House, a Town Hall,

or any other Public Office.

Art. 17. For these purposes it will be necessary, that net

only each Habitation, but in each Compound Habitation eath

Household, shall have its distinctive name.

These names will be constituted by words and figures, for

which see Section 10.

The name of the Habitation will be composed of the name

of the Approach to it, with a number (to wit) the name of an

arithmetical number, annexed.

Of what is meant by Approach, the words Edgware Roadf

Hounslozo Heath, Kew Green, Putney Common, Parliameftt

Street, Chancery Lane, Grosvenor Square, Palace Yard, will

serve for the present as examples. See Section 10.

Art. 18. As the populatiiin comes thus to have been ascer-

tained, the numbers expressive of it will be set down in the Map
Avith reference to the division into Parishes.

So likewise, with reference to the Compartments in the Map,

as per Article 15.

In each Parish, section of a Parish, or extra-parochial place,

as the case may be, Males so many ; Females so many ; Males,

of such and such ages.

So in each Compartment.

Art. 19- When the United Kingdom has thus been laid down

in the general Map, and the several Habitations with their Ir»-

habitants n ted down in it, then and not before will be the time

for de'crminiiig and marking out the Division into Districts and

Sub-Districts; always with a view to equality of population, as

between every one and every other.

Art. 20. In the marking out of Districts and Sub-Districts,

the Commissioners are to be guided by the division into Parishes,

sections of Parishes, and Extra-parochial places.

On this occasion they are not to divide a Parish, or Section,
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or Extra-parochial place in such sort as to allot one part to one

District or Sub-District, and another part to another
;

Unless, for want of such division, the inconvenience should be

in an adequate degree considerable,

I. In respect of length of journeys * to and from the Polling

District

;

Or, il. in respect of inequality of population, as between Dis-

trict and District.
*f-

Section 10. VOTE-MAKING HABITATIONS,
HOW DEFINED.

Art. 1. The operations, ordained by this Section, have for their

purpose the determining with precision what individuals shall pos-

sess on each occasion the right of suffrage.

The mode employed, is that of reference made to the Habita-

tions which they respectively inhabit.

For this purpose, it is necessary to appoint a set of marks by

which every such Habitation may at all times be manifestly known

to have that effect ; and may at the same time be indisputably

distinguished from every other.

The sort of mark employed for this purpose is the name of

some Approach to it, with the addition of some numericalJigure

or figures, as per Section 9, Article 17.

It differs no otherwise from what is every where already in use,

than by being fashioned to the degree of conciseness and unifor-

mity which is necessary to adapt it to the present purpose.

Art. 2. The name of an Approach is to be composed of two

words, and no more : the first constituting the individualizing part

of the name; the other, the specific part: (to wit) the name of

the species of Approach.

Thus, in Downing Street, Downing is the individualizing part

;

Street, the specific part.

Where the name in present use contains, as above, two words

* Note XVI. t Note XVII.
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and no more, it will, without special reason for alteration, be

preserved unaltered.

Where it consists of but one word, this word will be the indivi-

dualizing part of its name, and a specific part will be to be added.

Thus Whitehall may become White Hall Street.

Where the name contains more than two words, all that are

above two are to be omitted. Thus Saint Anne's Street becomes

Anne Street.

Where, for their present name, two or more Streets have, each

of them, some individual name, with an adjective or other dis-

tinctive name, different in each, added to it,—the distinctive names

are to be both omitted : the two Approaches are to be thence-

forward designated by one and the same name.

Or else let a new name be given to one or each of them.

Thus, in the case of Upper Brook Street and Lower Brook

Street, either Upper and Lower may be both omitted, and the

two Streets thus reduced to one

;

Or, if they are kept distinct, the name of one may remain un-

changed ; and in this case a new name will be to be given to the

other.

Thus, if Upper Brook Street is named Brook Street, Lower

Brook Street may be named River Street.

The case of the two-worded name being the most common

case, in general no change will need to be made. In no instance

let any change be made, unless for special reason assigned.

But, for avoidance of confusion, let matters be so ordered that

in no Parish shall any two Approaches stand designated in the

Maps by the same name.

So, neither in any Polling District.

Art. 3. Of every Habitation, whether simple or compound,

the name is to be composed of two parts, the verbal and the

numerical .-

The verbal pnrt is to be the name of the Approach; the nume-

rical part is to be the name of the number, in the common arabic

character, as is at present customary on house-doors.
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In the case of each approach, the numbers are to follow one

another, as usual, in the order of the numeration table.

An. 4. Where the Habitation is near or contiguous to more

Approaches than one, the verbal part of the name is to be the

name of some one and no more of the several Approaches : of one

or of another, as may be most convenient.

Art. 5. Where the Habitation is a compound one, there, in

the marginal index of the Map, as per Section 9, add to the

name of the number the letter C.

And distinguish from each other the several Households in it

by numbers, in the same manner as simple Habitations are to be

distinguished, as per Article 3.

Art. 6. A simple Habitation may give any number of Inmates'

votes ; but it can give no more than one Householder vote.

A compound Habitation gives as many Householders' votes, as

it contains Households having each its Householder of the male

sex.

In addition to each Householder's vote, it may give any number

of Inmates' votes.

Art. 7. A Household, which on one day has for its House-

holder a person of the female sex, may, on another day, have for

its Householder a person of the male sex.

This considered,'* let no Habitation or Household be omitted

in the Account, by reason that the Householder is a female.

But let Females' Households be distinguished by an appropriate

mark ; for instance the letter F.

Art. 8. In the marginal index of each Map, as per Section 9,

the approaches are to be set down in the alphabetical order of the

individualizing parts, and not under that of the specific parts of

their names. Thus Downing Street will stand before Exchange

Alley ; although Alley would stand before Street.

For it is by the individualizing part of its name that the object

is principally distinguished. The specific parts are in many in-

* Note XVIII.
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stances indiscriminately applicable. In this case, for example, are

the words Road, Street, Lane. Not so the words Street,

Square, Crescent.

Aft. 9. Under the direction of the Election-Master-General,

Door-plates, resembling those iu common use, but on a uniform

plan, to be iixed, one on some one door of every Habitation in

the United Kingdom, shall for this purpose be provided.

The use of them is—to make it known, at all times, to all

persons concerned, what Habitations confer votes, and what do

not : and thus save the need of applying on every occasion to a

Register ; and at the same time afibrd uidications for securing the

correctness of the Books in which Votes are registered. *

Art. 10. In the provision made respecting Door-plates for

this purpose,

—

cheapness, durability, and uniformity, will be to be

attended to.

Uniformity is of itself a help to cheapness :—since the greater

the number made on the same pattern, the cheaper the article

may be afforded.

Its durability will be the greater, the more effectually, in case

of depredation, its marketable value would, in the act of depreda-

tion, be destroyed.

For this purpose it should be as thin as is consistent with natural

durability : and, by a pin passing through the door, it may be

effectually festened in the inside.

Having regard to these objects, it will be for the Election-

Master-General to determine—in what, if any, proportion these

implements shall be furnished from his Office, and in what, if

any, proportion, from any and what other places.

The Plates themselves being thus provided, the Inscriptions

may, perhaps, be most advantageously made by Stamping Ma-

chines, one to be kept at each District Office, as per Section 5.

For, the several appropriate inscriptions can no otherwise

be ascertained than from the Maps
;

» Note XIX.
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And of the territory comprehended in the District, there ^»ill

of course be a general Map kept in the District Office.

Also a set of Maps of the several Parishes and Parish-like

places contained in it.
*

Art. 1 1 . For the affixing of the Door-plates, persona are to

be provided, by authority, in each District.

In each District they are regularly to be appointed by the Poll

Clerk.

But in any Districts the Election-Master-General may direct

that they shall be appointed by the respective District Clerks.

The Districts, in which the demand for the exercise of this

power is most likely to occur, are those which are completely

Town Districts

:

The reason is—that in Town Districts, the extent of gronnd

requisite to be traversed will be comparatively so inconsiderable

:

so that in one Town District a smaller number might perhaps

suffice than would be necessary in each one of the whole number

of Sub- Districts contained in a Country District.

A Door-plate Fixer is removable at any time by the authority

by which he was appointed.

For the guidance of Door-plate Fixers in the performance of

their duty, the Election Master will, from time to time, furnish

Instructions.

Before the tenor of the instrument is definitively determined,

he will cause it to be communicated to the several District Clerks

and Sub- District Clerks, in such sort as to receive any such sug«.

gestions as they may respectively see reason to communicate.

To each Door-plate Fixer shall be delivered a printed copy of

such instructions, signed by the Office-bearer by whom he has

been appointed,
-f-

Art. 12. In the interval between Election and Election, fresh

rights of suffrage will have come into existence. This effect will

have been produced in every one of four ways ;

* Note XX. t Note XXL
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I. New Habitations will have been erected, and become in-

habited by Householders

;

II. Habitations, that for a time had been uninhabited, will have

received Inhabitants and thence Householders

;

III. Habitations, whether simple or compound, will have re-

ceived additions to the number of their Householders.

IV. Households will have passed from female into male hands
;

and will thus, in each instance, have given birth to a fresh vote.

This considered, here follows the provision made for the giving

publicity and effect to the several rights of suffrage, as they come

into existence.

[ ] days at the least before the earliest day for the receiving

of blank vote-making Certificates, to be filled up for the purpose

of the then next Election, as per Sections 2 and 7, every person,

who in any one of the above four ways, has come into possession

of a right of suffrage, applies in person or by his Agent, at the

Polling Office, for notoriety and effect to be given to such his

right.

The demand made, and [Is.] paid, appropriate mention is

thereupon made, in his presence, in the Registers of the Office,

in the margin of the Map of the Polling District as kept in the

Polling Oflfice, and in the margin of that copy of the Map of the

Parish in question which is kept in the Polling Office.

At the same time he receives a Certificate, in which the exist-

ence of these entries is declared, and an assurance given, that, on

or before a day therein mentioned, an appropriate Door-plate

will have been fixed, on the door of the Household of which he

is Householder.

For the fixing of such Door-plate, within the time so described,

the Poll Clerk is accordingly responsible.

Art. 13. By the converse of the several events brought to

view in Article 1 2, rights of suffrage will have become extinct.

For the making of the requisite entries and the requisite

changes in Door-plates, it belongs to the Election-Master-Ge-

neral to take order, and by printed circidars from time to time
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to transmit Directions, correspondent in tenor or effect, to the

several Polling Office?.

Art. 14. In several parts of Great Britain, for various purposes

Parishes have, as above, been considered as divided into Sub-

parishes, called Tythings or Townships.

In relation to every such Sub-parish, it rests with the Election-

Master-General, in each instance, to determine, whether, to the

purposes of this Act, as per Section 9, Article 20, it shall be

considered as included in the Parish of which it forms a part,, or

on the footing of a separate Parish.

Art. 15. In divers parts of Great Britain, are to be found

tracts of land, which have never been considered, at least to all

purposes, as included within the limits of any Parish ; these have

accordingly been known by the name of Extra-parochial places.

As often as, in the course of their operations, the Com-

missioners come to any such Extra-parochial place, they shall

proceed in relation thereto, in tlie same manner as in relation to

a Parish.

Art. l6. As to the Map, they may, in this case, attach it to

the Map of any contiguous Parish at their choice : regard being

had to convenience in respect of bulk and other particulars : dis-

tinguishing it in this case by some particular colouring.

Or they may consign the representation of it to a separate

Map.

Such separate Map they shall cause to be deposited in the

Vestry of some contiguous Parish : in the. choice of such Parish,

they will have regard to the convenience of all parties interested.

Art. 17. In some instances, portions of territory subject to the

same authorities are severed from each other.

Of this or that Parish, in this or that Hundred or other divi-

sion of a County, one part is severed from another by one or

more intervening Parishes.

Of this or that Parish, one part lies in one Hundred or other

such Division ; another, in another.
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Of this or that Parish one part is in one County, another in

another.

In a case of this sort, no part of a Parish shall, to the purposes

of this Act, be considered as belonging to any part, from whidh

it is in any of those ways severed : but each part shall either be

considered as constituting a separate Parish, or shall be annexed

to some other Parish, such as shall be pointed out, as above, by

tegard to general convenience.

So, in the case of Sub-parishes, as above.

Of any such divided Township or Parish, or County, or Di-

vision of a County, one part may accordingly be included in one

District; another in another.

So likewise one part in one Polling District; another in

another.

So even where, as in the ordinary case, the several territories

are at present undivided.

Art. 18. So soon as Commissioners have been appointed, in a

number sufficient to proceed on the business,—notice of such ap-

fpointment, mentioning the days, shall, by the Election-Master-

General, be caused to be inserted in the London Gazette.

From thence it may be inserted, tax free, in every periodical

and other publication.

On the first day of every month, succeeding that in which such

appointment shall have been completed, the several sets of Com-

missioners shall respectively transmit to the Election-Master-

General an account of their respective proceedings.

Of these several accounts, notices, with brief abstracts, shall,

as soon as may be, and not later than within a week after they

have respectively been received, be inserted in the London Ga-

- zette.

From the London Gazette, they may forthwith be copied,

tax free, into all other periodical publications.

Earh account, at length, shall, with all convenient speed, by

the Election-Master-General, be transmitted for impression to,

and be accordingly printed by, the King's Printer.
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It shall be printed in at least two forms at the same time. "

One shall be the cheapest legible form that can be devised.

This, as soon as printed, shall be transmitted, for sale, to each

Polling District, to be sold at the Office, or at any such other

places as the Election-Master General may appoint.

It shall be sold to retail customers at a price not exceeding

[ten] per cent, upon the retail price of the paper on which it b
printed.*

Section 11. MEMBERS' CONTINUANCE.

Art. 1. Except as per Section 12, the term, during which a

Representative of the people shaK, without a fresh Election,

continue in his seat, shall in no case be longer than one year.

Art. 2. Throughout the kingdom, the day^ on which the new

Representatives of the People are regularly to take their seats, is—

[the first day of January^.

On that day, the Speaker shall, with such Members of the out-

going Assembly of the Representatives as choose to attend, appear

and deliver up the possession of the place of meeting to the in-

coming Assembly. The in-coming Assembly, till its Speaker

has entered into office, is presided by the Chief Clerk.

Art. 3. If, by any accident, the in-coming Assembly are on

that day prevented from forming a House competent to do busi-

ness, the out-going Assembly continues in the exercise of its

functions, until the day on which the in-coming Assembly is com-

petent to the exercise of them.

Art. 4. Dissolution is not produced by the decease or disability

of the Monarch.*

Art. 5. On the expiration of an Assembly, the business conti-

nues in the hands of the new Assembly, as if they were one and

the same.f

Art. 6. In Committees, vacancies are accordingly filled up, as

if produced by death or resignation.-j-

* Note XXII. f Note XXIII.
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Section 12. VACANCIES SUPPLIED.

Art. 1. A Seat in the Commons' House may be rendered va-

cant by any one of nine causes :—

1

.

By non-acceptance.

2. By election to divers seats.

3. By death.

4. By mental derangement.

5. By succession to a peerage.

6. By resignation.

7. By acceptance of a lucrative function under the Crown.

8. By acceptance of a peerage.

9. By expulsion.

Art. 2. [The first day of Jannary\ in every year, is the day

appointed for the first meeting of a new Parliament.

On or before that day, every person who, having been elected

Member for any District, chooses to serve, must, either in per-

son or by letter (addressed to the Election-Master-General) sig-

nify his acceptance.

Failing of such signification, the next day, a new writ is issued

for a Member to be elected in his place.

Art. 3. Suppose the same person returned for divers Districts.

If he does not choose to serve for any one of them, a fresh writ

for each one is issued, as above.

If, choosing to serve for this or that one, he has signified his

choice accordingly, fresh writs are issued for all, except that one.

Art. 4. In case of the death of a Member, the Election-Mas-

ter-General, as soon as he has received what in his judgment is

sufficient evidence of the fact, issues his writ for a fresh Election

accordingly.

In the books of his Office, he makes entry of the evidence : as,

for instance, letter from such or such a person ; noting the day

on which it reached the Office.
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Art. 5. So, if a Member becomes afflicted with mental de-

rangement.

Art. 6. So, if a Member comes by succession to a peerage.

Art. 7. Every Member is at liberty to resign his seat at any

time.

To do this, he signs the Form of Resignation hereto annexed,

and delivers it, or causes it to be delivered, to the Speaker, at

the sitting, or at the rising, of the House.

The Speaker, on receipt of it, attests it, and immediately trans-

mits it to the National Election-office.

The Election-Master, on receipt of it, issues by the next post

his writ for a fresh Election, as above.

Art. 8. Upon his acceptance of a lucrative function under the

crown, as per list, a Member's seat becomes vacant, as if by

death.

Art. 9. So, in case of his acceptance of a peerage.*

Art. 10. For the case of expulsion, see Section 13.

Art. 11. On a vacancy, if, by reason of distance, it is not pos-

sible for a new Member to take his seat before the Session is at

an end, no Election writ shall issue.

Section 13. SECURITY FOR THE HOUSE
AGAINST DISTURBANCE BY MEMBERS.f

Art. 1. In so far as such exclusion is necessary for securing its

proceedings against disturbance, by annoyance in any shape,—the

House has at all times power to exclude any of its Members.

But, on each occasion, the House shall and will declare, in

particular, by what species of flnnopancc such OijSturbancct vvas

effected, and by what individual instance of misbehaviour that

species of annoyance was produced.

Art 2. For terminating, or preventing the repetition of, such

» Note XXIV. t Note XXV. t Note XXVI.

6
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annoyance, the House may either expel the delinquent Member
altogether, or exclude him for a limited time.

Art. 3. If the duration of such exclusion shall, at any one time,

exceed the term of [twenty-eighf] days, such exclusion shall have

the same effect as expulsion; and the Electors, of the District for

which he sat, shall proceed to elect a Member to sit in his place.

Art. 4. They are however at liberty to re-elect the same

Member : and so for any number of times.

Art. 5. In case of temporary exclusion, the House, as a

condition precedent to re-admission, may exact of the delinquent

Member a promise in writing, never thenceforward to cause dis-

turbance to the proceedings of the House, either by annoyance

in the particular shape in which he has been declared to have

offended, or in any other shape.

Art. 6. So, in case of his re-election : whether by the District

for which at the time of such annoyance he was serving, or by

any other District.

Section 14. INDISPOSITION OF SPEAKERS
OBVIATED.

Art. 1. To secure the national business against interruption

by interruption of the sittings of the Commons' House,* an occa-

sional Substitute for the Speaker shall at all times be forthcoming

;

Vice Speaker is his official title.

Art. 2. The Vice Speaker shall, at all times, be provided by

the Speaker, by an instrument of appointment consigned to the

custody of the Chief Clerk.

The appointment is revocable by the Speaker at pleasure, on

and by the appointment of another person to that office.

Art. 3. For the acts of the Vice Speaker in respect of such

his office, the Speaker is responsible, as if they were his own.

* Note XXVII.
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Art. 4. To the office of Vice Speaker no emolument shall,

in any shape, be attached.

Art. 5. The House has, at all times, power to substitute to

any Vice Speaker another of its own choice.

Art. 6. In default of the Speaker and the Vice Speaker, the

functions of the Speaker shall be exercised by the Chief Clerk :

in his default, by the Clerk who is senior in standing : and so

downwards according to the length of service.

G 2





NOTES.

Note I. Page 9.

K.ING is the word employed here: employed in defarence to custom.

Monarch would be the proper word. In this country, there are three

sorte of monarchs : a King, a Queen Regnant, and a Prince Regent : not to

speak of William's Mary, who in name was a Queen Regnant with her hus-

band, but in authority, eis expressly declared, a Queen Consort and nothing

more. Had the Princess Charlotte survived her father, her grandtiather being

Still alive, she might have added to the list a fourth species of monarch—a Prin-

cess Regent.—Protector, being an unpopularised denomination—unpopularised,

first by Richard, who became King Richard the Third, then by Cromwell—is

already a fourth species of monarch : but a species not very likely to be revived.

Precision, such as this, is not to the taste of the man of law. Monarch would,
in bis eyes, be an innovation: the use of the word, a mark of theory and igno-

rance. He will not, so long as he can help it, part with the profitable wit, of
saying, upon occasion, that a man and a woman are the same person : or of
contending, according as the vane of professional or official interest points, upon
«ome occasions, that a Queen is a King, upon others that she is not ; and so ia

regard to Princes and Princesses Regent.

Note II. Page S.

[half]. It is in pursuance of the custom generally observed in Parlia-

naentary Bills, that the word thus designative of quantity is inclosed in

brackets : so it will be in many other places.. In Bills as prepared for the
House, the space between the brackets is left in blank : the blanks are filled

up at a particular stage ; and then is the time for the settling of the quantities.

In the present draught, the blanks will in several other places besides this

be seen filled up. The design of this was—to aid conception : the brackets
shew that the fixation was not considered as definitive.

Note III. Page 4.

For greater clearness, here A>llows an exemplification of a Vote-making Certi-

ficate (as per Sect. 3. Art. 4.) when filled up : names of persons^ being, of
course, feigned names.

Election District, St. George's.

Polling District, Out fVard.
This is a Vote-making Certificate, made to serve for the ensuing Parliament,

which is to meet on the Ist day of January, io the year 1882.
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Th« day on which it is made is the 22nd of October, 1821.
The person, to whom it is to give a vote, is Gemrge Simpson, Arabella Row,

No. 10.

The persons by whose declarations, as hereinafter expressed, this CertiBcate,
and thereby the Vote, are given, are we, whose names and descriptions are
here, by our several hands respectively, immediately underwritten, in the
nipliabetical order of our surnames ; to wit,

Jackson, Thomas, Arabella Row, No. l9, Hmscholder and Carptnter. House-
holder, within the above-mentioned Election District, for upwards of twenty-six
weeks, fndins: this day.

LaUkam, Samuel, James .^treet. No. 10, Householder and Glazier. House-
holder, within the above-mentioned Election District, for upwards of twenty-six
weeks, ending this day.

WiUiums, Joseph, James Street, No. 20, Householder and Carpenter. House-
holder, within the above-mentioned Election District, for upwards of ttcenty-six
weeks, ending this day.

Tiiat which we hereby certify is—that according to the several true declara-
tions followiiiir, as contained in the nine nnmbered paragraphs following, he the
said George Simpson is entitled to give a vote in the Polling; District, above-
mentioned, on the Election of a Member to serve for tiie Election District
above-mentioned, in the above-mentioned ensuins Parhament.

I. At the Honse of Samuel Laldiam, above-written, on the day above-writ ten,
on or abont eleven of the clock in the forenoon, we whose names and descrip-
tions are above written, did write them ; to wit, each of us his own name and
description, in the si!{ht, and at the same time in the hearing, of the two others.

IT, In our sight and hearing is now present the above-mentioned George Simp-
son. His name and description, his name being herein and now immediately
written by his own hand, here follows, to wit,

George Simpson, Glazier, Arabella Row, No. 10. Inmate in the Household,
whereof the above-mentioned Samuel Lakham is Householder.

III. He declares to us, that, in the above-mentioned Household, to wit,

Arabella Raw, No. 10, for upwards of /o«r weeks together, ending with the
commencement of this day, 22ud of October, 1821, he has been an Inmate.
It is our belief that this declaration is true :

IV. He declares to ns, that he is upwards of £1 years of age. It is our be-
lief, that this his declaration is true.

V. In the sight and hearing of all of ns together, he has read aloud the whole
of the printed part of this certificate.

VI. Also, divers lines, pitched upon by ns at random, in the act of Parlia-

ment, by which this Certificate is required.

VII. It is the sincere belief of every one of ns, that the lines so pitched upon
by us were really read by him, and that they had not, any of them, been com-
mitted by him to memory, for the purpose of their falsely appearing to be read.

They were not, in any part, repeated by him from the month of any other
person.

VIII. From the manner of his reading, as above, we do believe hinv capable
of reading any portion of the ' New Testament,' as printed in the English lan-

guage.

IX. He has, in like manner, in onr presence, signed the declaration follow-

ing. • I do hereby, seriously, deliberately, and solemnly, declare, and promise
to my fellow-countrymen, as follows:

—

DECLARATION.

my vote was girai.
' u. Should any que^ion be ever jmt t* me, any one word suid lo me, or any sign
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made to me, having for its object the causing me so to make known my vote ; eveiy

such question, word, or sign, I shall consider, as the law considers it, as an attempt

at oppression.

' / do hereby declare, that wider the sense rf such oppression, no more reliance

wight to be placed on any thing I say, than if the same were addressed Inj me to a

robber, or to a person insane, for the purpose of saving, from immediate distruction,

my own life, or that of some person dear to me. Witness my hand.

George Simpson.

Here ends the exemplification of a Filled-«p Vote-making Certificate.

Of the direction for giving the alphabetical order to the names of the Cer-

tifiers, the use is to prevent dispute, whether from mutual civility, or from
claim of right.

Note (•) IV. Page 7.

To prevent the votes of the resident voters from being, in particular

Districts, outnumbered by soldiers or sailors, stationed, witii or without such
design, in large bodies.

Note (f) V. Page 7.

This degree of particularity promises, it is believed, to be of considerable

Hse, by fixing the attention of the persons in question to thpse several points

of appropriate aptitude, and thereby taking the chance of preventing men, by
fear of shame, from giving their recommendation to a person eminently and
notoriously deficient in any one of these points, or manifestly inferior to a
rival Candidate in all of them taken together. Lower than this mark in the
scale of particularity it might not be easy to descend, without giving advan-
tage to this or tliat particular party, and thus giving to this instrument the
effect of a Test Act. Tyranny and Corruption, under the mask of Rehgion,
might, for example, introduce orthodoxy, and thus keep the most conscientious

characters out of the House, and force the poison of insincerity into the
mouths and hearts of others.

The oaths and other engagements with which the Statute Book svrarms, are,

with few, if any, exceptions, a great deal worse than useless. Either they
have this exclusionary effect, or by their emptiness and looseness they afford,

to those who have taken them, the pretence of acting under a sense of obli-

gation, while no such sense is in their hearts. Hear a Judge talk of his oath !

what is that oath ? a piece of old woman's tattle, that is never seen by any
body, means nothing, and has nothing in it that can have any tendency to bind
any body. O yes : one thing it has : and that is—a promise never to take a
money fee of any body. But this he breaks, in the face of day, and most
days of his life. And thus it is that, in the teeth of Magna Charta, he denies

justice to all but the rich, and makes them pay him for it.

Note VI. Page 9.

For the reason why all other disqualifications would here be useless, see those
which apply to the case of Electors in S. 2.

As to females, the disqualification stands upon grounds, quite different in the
two cases.

In the situation of Member, mischievous, no less than obvious, would be the
absurdity of an intermixture betwixt sex and sex.

Not so in the situation of Elector: iDcoovenience there might be upon the
•whole, absurdity there would be none.
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Nor even would there be any novelty in it. In the India House, among tl/e

self-elected Representatives of sixty millions of Hindoos, are females in any
number : ballot is the mode of voting: ballot, with theform of secresy, and as
little as any one pleases of the effect.

Every where have females possessed the whole power of a despot ; every
where but in France without objection. Talk, of ^ivina; them, as here, the
smallest fraction of a fraction of such a power, scorn without reason is all the
answer you receive. Frosu custom comes prejudice. No gnat too minute to
be strained 'ut by it, no camel too grea\ to be swallowed.
As to corruption, this being the disorder which the here proposed arrange-

ineiits are employi.' to combat, this part of the remedy, it must be confessed,
is not altogether ro.extensi*e with the disease. Of this imperfection the exist-

ence will soon be seen, and, at the same time, why it is impossible that perfec-
tion should take its place.

The objects of general desire—money, power, factitious dignity, and so forth,

compose the nutter, by which, in the handN of Monarch or Minister, corruption,
applied to tiie breast of a representative of the people, or that of an Elector,
does its work.

Tiu' desires and passions, in and by which it operates, are hope and feari
liope of obtaining the desn-able object, or feai of losmg it.

So tar as depends upon tiie induence of hope, so long as the Minister or the
Monarch has aiiy thing to give, it is impossible for any disqualifying euactment
to guar ! tue probity of the Representative. At the next Election, or even im-
medidtely up.n acceptance, he loses (suppose) his seat. Good: but, before this,

he has secured something which is of more value in his eyes.

If, instead of obtaining it for himself, he obtains it for some person for whoni
he would otherwise have had to make provision at his own expense, he may in-

deed, if so his constituents please, lose his seat at the next Election. But, in

this case, he cannot be made to lose it sooner : for, a provision, causing one per-

son to suffer in this way, for the transgression of another over whom he had uo
control, would be too manifestly repugnant to justice to be endurable.

It may thus b-' seen, that, against corruption, in so far as it operates only by
hope, good Government has no means of contending, but the reducing to the
lowest amount possible the somces of that hope : annulling for example all

future grants of peerages, baronetcies, ribbons, and sinecures: especially all

sacred sinecures, in comparison of which the profane are but as a drop in the
bucket; anti-christian sinecures, the very acceptance of which has more of
blasphemy in it than many an act which lia-> been styled such, against that reli-

gion, on pretence of supporting which they are accepted.
Against the influence of fear in this case—fear o( losing tiie good thing which

is in hand—thesort ofdisqualitying enactment in question has more power. The
loss is certain: and when, in the two cases, not only the object is the same, but
the certainty—in tlie one case of losing it, in the other case of gaining it—is the

same, tear is beyond comparison more powerful than hope :—assurance ofeven-
tually losing a thousand a year, which a man has in hand, will be seen by every
one to be a ninch more powerful stimulant than any hope of gaining as much can
be. It may be so in an infinite degree ; since there is no chance so small as

not to be capable of giving rise and support tu hope ; and a chance of acquiring

the greatest quantity of wealth that was ever possessed by man, may be so small

as to be worth next to nothing.

As to the wording

—

Office, Commission, Contract, and Pension, are the words
employed on tliis occasion, as being familiar to every ear. The more proper
expression would be some general one, under which the particular articles are

comprised. For example

—

source of emolument; meaning source of emoiument
hell! at the pleasure of the Crown : and, where the import of it has been tixt,

once for all, by an Exposition, inserted in the Appendix to the Statute, and in

the text, marked a> such by a particular type—a type employed for all words
and phrases thus expounded—^it should thenceforward be employed without

meotiou of any of the details included in it. (See p. 80.) But, for expound-
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ing it, the only effectual course would be to give a compleat list of all tli«

several eources of emelnment to which the disqualification was meant to apply.

As to the groimds for disquahfication, they are in this case, three :

1. Guarding the probity of the public trustee, as far as possible, against all

temptation to betray his trust

:

2. Preventing a man from sitting in judgment in oue character, upon acts of
his own done iu another character ; and thus, in case of delinquency, being judge
in his own cause

:

3. Preventing him from bestowingr, on any public function of less importance,
any part of that time, the whole of which would not be too great for this highest

of all trusts, if executed witii that degree of assiduity, which by the extent and
importance of it, it demands.
Were the tirst of those grounds the only one, some offices there are—the office

of Justice of the Peace for example—which need not be considered as consti-

tuting a disqualification. Not so, when the third of these grounds contes to be
considered. Under any system, under which the situation of Representative of
the people were considered as a source of obligation, if the Magistrate and the

Representative were the same person, the Magistrate could not act without
robbing the Representative.
Under the existing mode of sliam representation, of no European Despot is

the power so perfectly disencumbered of all sense of public obligation, as is tiiat

of the occupant of a seat, belonging to a rotten borougli, or to a county held under
the yoke of Election terrorism: and this is one short reason for a Reform, and
tiial a radical one. So far as depends upon law, despotism is at the bottom,
limited government only on the surface. In Spain the despot is one : in Eng-
land, he is Legion : and Legion is composed not only of Tories but of Wliigs.

For an as yet luicontested demonstration of this utter absence of all sense of
obligation, see Parliamentary Reform Catechism, Introduction, § 14. on Aon.
Attendance.

Opportune occuirence. " Votes" of Honourable House, 26 November, 1819.
** Jovis, 25" die Novemhris, 1819. The House met, and Forty Members not
being present at four o'clock, Mr. Speaker adjourned the House." N. B. The
day before, met for crushing the small remaining fragments of English liber-

ties, 381; professing to oppose it, a few sincerely, ibO: togetlier, out of the
whole 658 members, 531 attended. Such are the men, who, as Representa-
tives, call, not only for obedience, but confidence. Obedience, it is not in my
power to withhold : confidence, it is no more in my power to give to them, than
to the beloved Ferdinand.
As to Judicial corruption, all great Placemen being thus not only each man a

Judge iu his own cause, but knit, by community of sinister inteiest, in a league
with the majority of the others—impunity—universal impunity—has been the
constant and notorious result.

Among the members of this lea^iue arc the highest Judges : no illusion, there-
fore, was ever more complete, than that which trumpets forth the purity of
English Judges. No set of men is there, whose interest, as far as depends upon
law, has been rendfred more hostile to their duty. Impunity, coupled with
superior profit, are the principal features by which they aie distinguished from
the most corrupt that can be found any where else. The only obstacle that
prevents an English Judge from being Icks corrupt than a Spanish, a Russian, or
a Turkish Judge, is the liberty of tlje press ; and as far as Judge-made law, called
Common Luw, is any tiling, there is no liberty ot the prew but what is contrary
to law ; and without violation of law, may be crushed at any time.

Note, that no disquiilifitalion of this sort could have its effect, but in propor-
tion as the fact of acceptance were notorious. The ari^ngements ne( essary to
secure such notoriety would enter too much into detail to be inserted here.
The principal is— that as soon as an appointment is accepted, the instrument of
appointment, or a sufficient extract from it, shall be communicated to the House
through the Speaker, and to the public through the Government Newspaper.
This, too, of necessity in all cases, as now by custom it is in some ; and that, oa
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failure of such cominnnication, the appointmpnt shall be void ; void, that is to

say, ill such sort as to render the delinquent himself a siifterer by his usurpation
;

but not so as to extend the suffering to any persons wlio are unconscious of it.

Supposing a list of disqualifying sources of emohiment, made out by authority

as above,—a Member on taking his seat should, witli this list in his hand, have

to declare to this effect—/ am not in possession of any article in this list : to which

might, perhaps, be to be added

—

nor in expectation.

Note (*) VII. Pace lo.

By this clause, the expense of 65l> Officers may be saved. lu a Town Dis-

trict, there would, probably, be no need cf Polling Offices, other than the

District Election Office,

Note (f) VIII. Page 10.

Analogous denominations are Posf-Muster-Generalf and Pay-Master-General,

Note IX. Page 12.

On the first opening, of this or any other extensive system of Reform, op-

position from persons of all classes in all quarters ought to be expected, and, a»

effectually as possible, provided for. In some of the offices, disaffection to the

reform, and consequent betraying of trust : out of office, from high and low,

opposition and artifice in every imaginable shape. The late proceedings at

Manchester were not necessary to prove the truth of this observation ; but

they may help to render the public mind sensible of it.

[fraud,] Every man invested with power in any shape, from the Mwest to

the highest, will occasionally be disposed to abuse it: to abuse it in every way
that can be imagined. By this maxim should every line be guided in this, and

every other Constitutional Code. Whoever contests the truth of it, be sure

that it is for the purpose of committing or supporting some abuse. By this

maxim the scribe of every monarch is actually guided in the penning of a Penal

Code. In speaking of the power that will be abused—in a Penal Code, say,

natural power,—in a Constitutional Code, say, political power ;—there lies the

only difference.

Whenever interest, or prejudice, or passion, prompt, they, on whom the

execution of the law depends, will, constantly or occasionally, to the utmost

of their power, render it ineffectual, or exceed, or misapply the powers of it.

Complain of the delinquents, the law is bepraised, you are referred for redress

to the delinquents themselves, or those who are in league with them : and you

are punished, or it is inferred at least that you ought to be punished, for ca-

himny against the Ministers of Justice. N. B. Under the Constitution as it

stands, all ]Ministers of Justice of the highest order, are in league with the of-

ficial delinquents of the higher orders. Situation forms the league of itself; it

does so without need of any the least concert between individual and individual.

Think of Grand Juries, whose actings being secret, can not by possibility be

otherwise Uian right.

Think of a Coroner, who, lest a jury should give a verdict of Murder, will

not suffer it to continue its sittings, till a House ofCommons, interested in giving

impunity, have had time to give it.

Think of Lord Sidmouth, who, to prevent abuse in a prison, renders the in-

terior of it invisible, to all those who have not express leave, either from him-

self, or from some person in intimate connection with him, for seeing it. En-

quire whether tlti* is not actually the case with the Milbank Penitentiary-house.
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Tbink of the slow tortures, with deatli, for better conceahnent, at the einJ

of them, that might, in any prison, be iniaicted by such means.

Note X. Page 13.

Question 1. Power adequate to the carrying of the plan into effect, why
thus lodge the whole of it in a single hand, the Election-Master-General's?

REASONS.

1. Security against failure. Rule:—Be the plan what it may, leave not in

any one adverse hand the faculty of defeating it.

Be the plan what it may, every person whose concurrence is ultimately ne-

cessary to the carrying it into effect has a virtual negative upon it. To insure

such concurrence, nothing short of a power of removal, in the hands of a per-

son well affected to the business, can be sufficient. Punishment, in any the

greatest quantity, that on any such occasion, can be employed,—punishment

in the form of law,—never can, in any such case, be to be depended upon. By
plausible pretence, by substraction of evidence, or by a variety of other means,

it may be evaded, or (what comes to the same thing) expected to be evaded

:

at the worst, indemnification against it may be received, or expected.

No person who, by whatsoever cause,—sinister interest, interest-begotten

f)rejudice, authority-begotten prejudice, or original intellectual weakness,—is

ikely to be rendered adverse, or determinately indifferent, to the production

of the effect, should, therefore, be left in possession of any such negative.

If, as here, the production of the effect is placed within the power of one

person—that person well affected to the business, the danger of failure is thus

reduced to its minimum. To this one add any number of others, whose con-

currence is thus made or left necessary, by every one so added the danger of

failure is increased.

If so it be, that, for this all-commanding situation, not so much as a single

individual, competent, and at the same time well affected, to the business, is to

be found,—accomplishment is, on this supposition hopeless : on the other hand,

suppose one such individual, thougti there be no more than one, whom the sys-

tem has either found or rendered well affected to it,—the requisite power, as

above, being also given to him,—accomplishment may thus be rendered morally

sure.

At the recommendation of the Election-Master-General are moreover ap-

pointed the Commissioners of Survey and Demarcation, as per Section 9, and
by him they are removable. And thus all the functions necessary are put un-

der the guidance of one will.

In tlie Duke of Richmond's Radical Reform Bill, the division of the Elec-

tion Districts—this first step in the whole course—was allotted to the twelve

Judges. As well might it have been allotted to the twelve Caesars. Their time
was, even in those days, fully occupied. For this strange mathematico-political

function to have been executed by them, well or ill, within any limited time,

the concurrence of every one of them would have been necessary : for, by any
one, on one pretence or other, or even without pretence, every requisite ope-
ration might, during an indefinite length of time, have been delayed. On the

part of no one of them, could any such concurrence have reasonably been ex-

pected.

After that which wottld never have been done, had been dene, the business

was to go, all over the country, to Grand Juries : and, for the occasion every
man who had ever been was to be one. No obligation was there upon any one
individual to do any one thing in it: if a man who could and would do some-
thing were found, no responsibility was there upon him for any thing he did.

The Election-Master-General is an individual. In the hands of an individual,

not in those of any board, should any such all-sulficient and indispensably ne-
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cessary power be lodged. Every board is a screen; and if, to the remembrance
of'a proposition of such practical and unquestionable importance, the play upon
words is subservient, let it not be despised. Under tlie system of corruption
the uses of aboard are manifold :— 1. To afford a screen to abuse in every shape,
"What is every body's business is no body's business: what is every body's fault

is nobody's fault : by each one the fault is shifted off upon the rest. So many
members, so many confederates, all of whom—they and their connexions

—

join in affording support and protection to whatever misdeeds in any shape are
committed by any one of them.—2. To afford a pretext for multiplication of
offices ; to each of which is attached its mass of emolument : so many need-
less offices, so many sources of waste, so many instruments of corruption.

—

S. If, upon occasion, any such desire should have place, as that of seeing the
business miscarry, to secure the productiou of the so-desired effect.

Of course, never could any such expectation be entertained, as that of seeing
any such plan as this carried successfully into effect, on any other supposition

than that of the existence of a prime Minister well affected to the business.

Here then is one well-adapted mind necessary : that of an Election-Master-

General of his choice, another : and now for effectual accumplishment, these

two concurrent minds would, in these two situations, be sufficient. Even witb
little aid from the great body of the people,—as for the most abject slavery, so
for the perfection of liberty,—the quantity of the matter of corruption in th*
hands of a British Prime Minister would suffice.*

In the present practice, the sort of business, for the management of which
the Election Master's Office is instituted by this Bill, is divided Ijetween two
Offiees : that called tire Office of the Messenger of the Great Seal, for sending oat
the orders called fVrits, m pursuance of which the Elections are to be made:
that called the Office of the Clerk of the Crown, for receiving the several answers
called Returns, iu which it is stated what has been done in pursuance of these

* British Prime Minister? Upon this occasion, what then shall we say of
Ireland '! Answer—Nothing : npon this occasion, as upon thousands and millions

of otlier occasions, the learned person, whoever he was, that drew the Irish

Union Act, followed by so many pre-eminently learned persons who gave their

sanction to it, has not left it possible. King of Great Britain and Ireland—yes :

this we are commanded to say

—

British and Irish King?—no : this v\ e cannot say

:

constructed as the language is, the form given to the name of the United King-
dom will not allow of it. English King—there is : British King, and in him a
Scottish King—there is : Irish King—there is none. English and Scottish i«-

tercst taken together—you can speak of: for you can say British interests—

.

Irish interest, in conjunction witb English and Scottish, you cannot so ranch as

speak of. (3n no occasion, in the grammatical form of an adjective, can the

United Kingdom be spoken of, but Ireland must be left out : left by the writer

or speaker unraentioned : left by the reader or hearer unthought of. Such was
the skill, or such the good-will, of Pitt the 2nd and his Scribes.

But Ireland, where have been her eyes all the while ? How long will she be
content to remain thus an outcast? Since the Union, scarce has a day passed

that I have not been plagued with the continually recurring necessity of thus

dealing by her as if she were unheeded.
One word would supply the remedy : for the United Kingdom, a name, by

which, as England and Scotland are by Britain,.M these Nations would be
brought to view. A word that would do this I have had in mind and on paper
these tliirtcen or fourteen years. But by those to whom good taste, that is their

own whim, is every thing, the welfare of mankind nothing, so sure as it were fit

for the purpose, so sure would it be scerned :—and of such is the Corporation of
the ruling fe\^ composed.

That, in this instance, language should have no influence on conduct is not

possible. For in what instance is oot conduct • slave to language ?
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writs. In neither instance does the name of the Office give any the slightest

intimation of the nature of the business. Tlie man who sends out these letters

knows nothing about the answers : the man who receives the answers knows
nothing about tlie letters : neither the one man nor the other know any thing

about what has been done in pursuance of the letters. Complication abundant

;

darkness visible ; depredation the necessary and notorious fruit of it : depreda-

tion sanctioned and unsanctioned, regular and irregular, limited and unlimited:

Candidates contending for undue preference : Officers bribed and giving it.

Under the notion or pretence of excluding the corruption, legislators botching,

time after time, in the usual style: 53 Geo. III. chap. 89, the date of the last

botch : such is the mode, in which that correspondence is carried on by which

Honourable House is filled. Object in filling it, mode in which it is filled, cor-

respondence by which it is filled—is it not all of a piece i

Note XI. Pace 20.

The more effectual, the provision here made for the equality endeavoured at

is, the less will be the advantage obtainable by any additional degree of publi-

city, capable of being given by undue favour or weight of purse. For repress-

ing, by prohibitory' provisions, with penalties, any such undue extra circulation,

any endeavour that could be used, would be attended by a degree of compli-

cation, the inconvenience of which could not, it is believed, be paid for by th«

advantage.

Note XII. Page 25.

In this, as in other cases, powers for extraction of Evidence, would be neces-

sary to the persons charged with the enquiry. But, as the details would occupy
much room, and would contain little that is peculiar to the present case, they

are not here inserted. One thing, almost peculiar to the present case, is—that

the object of the inquiry is to administer benefits, namely, rights of suffi-age to

those who are the subjects of it, and not burthens, as in the case of taxes.

Hence, instead of being shrunk from, the inquiry would generally, if not uni-

versally speaking, be met with alacrity.

Note XIII. Page 28.

Question. Why, for establishing the existence of the several facts employed
in the composition of the title to a vote, omit to employ the ceremony of an
vath'i Follow the answers.

1. The effect of it would be to put an exclusion upon an eminently re«pecta-

1)Ie class of persons, who, but for the bar set up against them by this instru-

ment, would be entitled and admitted to vote.

2. By the ceremony, a considerable quantity of time and expense would be
uselessly consumed.

S. In but too many instances, it is proved by experience to be void of effi-

cacy, and thereby useless ( ).

4. By giving increase to the number of instances, in which it is notoriously

au object of violation and contempt,* the application of the ceremony, on the

* Amongst others, English University Oaths, by which, at entrance, the

members, all of them swear to the observance of a set of ordinances, which no
one of all these swearers fails to disobey : (see this shewn in " Swear not at
ALL :") these University men, all of them : and amongst them, with few ex-

ceptions, all who come afterwards to be Church of England Clergymen ; and,

with no exceptions, all who come afterwards to be Bishops and Archbishops

;
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occasion here in question, would liave the effect of dimiuishing whatsover in-

fluence it might otherwise still possess, and thereby whatsoever useful security

it might otherwise be capable of affording.

Note XIV Page 35.

[Enlarged Country Sc(de.'\ For some years past, a survey of Great Britain,

on a scale that promises to be fully competent to this purpiise, has been going
on with, under the orders of the Ordnance Board. Of the engravings, the

scale is an inch tJ a mile: not more: on tliis scale thirty sheets are already pub«
lished. In these sheets are included the following six Counties entire: namely,
1. Essex. 2. Cornwall. 3. Devon. 4. Somerset. 5. Dorset. 6. Hautv.

7. Pembroke. 8. Rutland. Also parts of the four following ones : nameiyi
1. Kent. 2. Surrey. 3. Berks. 4. Wilts. 5. Shropshire. 6. Staffordshire.

One of these Maps is before me. In parts that I am acquainted with, I see

expressed the sites, not only of Streets in Towns, but of single houses, where
the magnitude of them is considerable. Even this might, perhaps, serve for

the scale spoken of in the text, by the name of the Country Scale. But the

scale, on which the original drawings were made, is a scale of six inches to a
mile. This scale might at any rate serve for what was in view in the text, in

speaking of the enlarged Country Scale. Whether this would suffice for the

Town Scale, I cannot take upon me to say. But, that which at any rate could

not fail to suffice for this largest scale, is that on which Horwood's Map of Lon-
don is constructed. The scale of this Map, if the information furnished from
the Geographer Royal's shop is correct, is twenty-six inches to a mile : a sheet

of it lies before me.

Note XV. Page 37.

A precise definition of a Householder, as contradistinguished from an Inmate,

would be requisite on this occasion as well as on the occasion of the Vote-

making Certificate, as per Section 21.

This definition would be as necessary on the plan of those who approve of

Householder Suffrage and no more, as on the plan of those who call for virtually

Universal Suffrage. A Householder is one wlio pays Taxes. Good : but what
Taxes? Taxes payable to the National Fond, such as those of late years

called Assessed Taxes ? or Taxes paid to local funds, such as Poor rates. Sac. ?

and what local funds in particular ?

Under the existing system, in some Boroughs, every pot-wohbler, as tlie

phrase is, is an Elector : every liaixitation in which a pot is boiled, gives a

vote ; and, in so far as this is admitted, the distinction between Householder-

ship and Inniateship is obliterated. For, married or sin^e, where is the person

who for such a purpose, may not have it in his power to boil a pot? if not of

his own, a borrowed one.

But, with that exception, under the existing system, there is not (it is be-

lieved) in any House more than one Householder : namely, the one peraoa by
whom all House-taxes are paid. Lodgers, though there be ever so many diffe-

rent families of them, pay House-taxes: heads and all other members of fanii-

lies are indiscriminately styled Inmates.

not forgetting those who, under the name of blasphemy, are so eauer to draw

down punishment, on the heads of all who, against that which for lucre they

Uave made profession to believe, have written any thing which, in their opinion,

cannot be sufficiently answered otherwise than by line and imprisonment.

So likewise Custom-House Oaths, and a vast vaiiety of other oaths prescribed

by statutes.

Also Petty-Juj-ymen's Oaths :—oaths which are constantly violated by the

minority, as oftea as any ultimate difference of opiniaa has place.
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In this way the matter stands on a very simple footing : payment of the

Taxes is secured ; and thus the only object looked to is accomplished. But
the same building which, at one time, is used only as an Out-house to a Dwel-
ling House, is at another time inhabited, and used as a separate Dwelling

House : and, whether it be for burthen or for benefit—for payment of taxes,

or for giving a vote—it seems not easy to say, why a man's lot should be varied

by circumstances so indeterminate and irrelevant.

So far as concerns taxes, it seems right enough : for a lodger pays to his

Householder so much the more, on account of the Householder's bearing his

(the Lodger's) share of the Taxes.
But, so far as concerns the right of suffrage, it seems difficult to say on what

principle it should be confined to the person by whose hands the taxes are

paid. The principle of property is hardly applicable : for nothing is more
common than for the Lodger to be in better circumstances than the person by
tvhom the Lodging is let.

Note (*) XVI. Page 39.

In and by the course above submitted, any person might take upon himself

to answer for the carrying the design into effect ; and to describe such a course

seemed to be the problem, the solution of which v. as called for by the nature of
the case. Not but that, in a rough manner, it miglit perhaps be found not alto-

gether impracticable to arrange the business, withont this process of Survey,

Demarcation, and Registering of Habitations : and, if it were practicable, the

saving in expense would be ofno inconsiderable importance;—the saving in time,

of incomparably greater importance. But, in that case likewise, the essential

thing would be— that the direction of the process siiould be, the whole of it, in

one hand : if committed to a number of hands, those, for instance, of so many
local authorities, there would never be an end to it.

Numerous would be the adversaries: some open, some perhaps disguised

under the masks of friends : against the artifices of these last in particular, it

would have to secure itself. It is sufficiently known what sort of a reform every

Whig reform is, that has ever been proposed in the character of a gradual re-

form: a gradual progress in doing nothwg. But, were it not for a warning such

as this, Whigs, if pressed, might, if they thought they saw their account in it,

give in to the proposition even of radical reform : and this, even in all its ele-

ments, without exception, they might accordingly support, up to a certain point

of time, with very little danger of success. Among the local authorities, some
would be in the confidence of the Whigs; others in that of the Tories: Whigs
or Tories, on any such occasion, one thing they could find no difficulty in agree-

ing in ; namely, to disagree without end.

One circumstance however there is, which is in favour of the business. The
inquiry has for its object the knowing throughout who it is that has a right to

vote. Among those who have the right, few, if any, will be desirous of losing it

:

and if they are, and lose it accordingly, there will be no harm done : nobody
will have any injury to complain of. And, as to an Election-Master, it seems
difficult to conceive, how, in the adjustment of a set of rights collectively in-

deed so important, but individually so small, he should be exposed to the action

of any sinister interest, strong enough to turn his course aside from the path of

rectitude.

Operator—saj', accordingly, upon ei'e\-y imaginable plan, operator in chief,

one only, the Election-Master-General. Of his operation in Gi-eat Britain, the
basis would be the Population Returns. In these he would see the Parishes
contained in each division immediately subordinate to that into Counties.
Within these limits, for determining relative positions, he would upon the rough
plan now in question, have no other constant and SHre resource than whit could
be afforded by already existing maps : the rest would be to be dojie by 'separate
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Idqniries. The Population Returns ef 1812 point out the persons to be resorted
to, and tUe mode.

In Ireland, unfortnnately, the mass of those resources could not, it is appre-
hended, but be much more imperfect.

On any plan, District Offices, with their respective Office-bearers, could not
be dispensed with. But, in any case, the expense need not be so great as at
first sight it naigbt be imagined. For the Office, any Town that, in other re-
spects, would be suitable, would furnish a Town Hall, a Market Honse, or some
such public building. In the City of London, the Churches are applied to this
purpose and without scruple. In case of need, even any Dwelling House niiglit

serve. Where necessary, portable Hustings might be erected for the day at a
very moderate expense. As to the Office-bearer, neither in the case of the
District Clerk, nor in the case of the Sub-District Clerk, would much time be
occupied. As to the District Clerk, he wonid have scarce any thing to do on
any number of days in a year beyond one. In both instances the Official per-
son would naturally be gome Country Attorney, For the Salary of the Polling Dis-
trict Clerk—the only one of the two upon whom there woulJ be a demand for
any considerable part of his time—a hundred a year, or even less, might suffice.

The Office would bring him into universal notice: with ordinary good behavjpur
it would secure to him an ample stock of business.

In the case here supposed, the rights of siiffmge not being determined by re-
ference to habitations previously ascertained, distinguished, and denominated,—
the difficulty to be overcome, is that which might be liable to be produced '.)y

influxes of itinerant voters, broucht together by accident withoiit design, or by
mischievous design. Householder suffi-age might seem to obviate this. But,
so as to exclude contestation and indefinite delay, how is it that for such a pur.
pose the Households could be ascertained and distinguished ? Without contes-
tation or difficulty, in by far the greater p,>rt of the United Kingdom, perhaps,
yes : still, in many parts, there might remain enough to produce a quantity of
contestation, the result of which it seems not very easy to foresee. Witness tlie

Irish Cottages.

Note (0 XVII. Pace 39.

(Length of Journeys.) Tiie journeys in question are—those between the
abodes of the several voters on the one part, and the respective Polling Offices

on the other.

That these jonrneys, with the expense and loss of time attending them,
should be as short as general convenience in other respects will admit, is indis-

putably desirable. The shialler the Polling District, and the nearer the Office

is to the central point of the District, the shorter, upon an average, will these

journeys be. It, in regard to these points, namely, smallness and centrality of
situation, these P»lling Districts are brought into a conformity with general
convenience,—what the Election Districts are—the Election Districts in which
the Polling Districts are respectively inch:ded—will, in these inspects, he
matter of indifference. The extent of the Election District is determined by
the quantity of population ; and this, as neaily as convenience in other re-

spects will admit, is to be the same in all. But, as in respect of density of
population, the diffiirence between District and District will be so ^^ri tt

—

having for its limits the density ()f the pnpnlation in the purely Town D:stiicts,

and the thinness of the population in (he thinnest peopled Country District

—

hence the difference in respect of extent will be proportionably great.

But, in the instance of each District, proportioned to its extent will be the

number of the Pulling Offices, which, tor reducing the length of joinn^y-. will

require to be establisiied in it. For this purpose, in the pun-Iy Town District,

no Polling Office distinct from the Election District Office will be reijuiiiti'.

—

Dor does it appeal' why it should tor any other purpose. For, even upon th«



universal suffrage plan, the greatest possible number of voters (it will be seen)
would not be more tlian 5 or 6000 ; the customary number perhaps not more
than three fourths or a half of that number: and, by addine; to the number of
secret-selection Boxes, as per Section 8., an unlimited addition might be made
t« the number of voters giving their votes at the same time.

Thus much as to tlie main consideration, by which the number of the Polling
Districts in each Election District will require to be determined. As to the
number, and in particular as to the nimiber which might require to be esta-

blished in the most thinly peopled Election District, it is not possible to speak
with any thing like decision, without a calculation, the labour of which would
not here be paid for by the benefit. The only consideration, by which any
limits can be set to the number, is that of the expense ; and that unquestionably
is DO trifling one.

Here then romes in a question, by what fund the expense shall be borne ?

Answer—By the National fund ; not by any local one. Neither the benefit,

nor the facility of supporting the burthen, is any greater in the most thinly

peopled than in the moat densely peopled District: therefore neither should be
the burthen itself, as expressed in pounds, shillings, and pence.
But though the exact extent of an Election District is thus far immaterial, it

may be in some degree matter of satisfaction to the reader, to have in mind
some general conception in relation to it. So likewise in relation to the (jiian-

tily of the population ; a quantity which, us above observed, will not only want
much of being determinate, but will moreover be as near the average in the
least extensive as in the most extensive Districts. To this purpose, Mr. Rick-
man's masterly and most instructive Preliminary Explanations prefixed to th«
Parliamentary Population Returns, printed in ISli?, for the use of the Members,
afford lis onicb and very satisfactory information.

1. First, then, as to Great Britain.

1. Inhabitants in Great Britain (anno 1811) per do 12,353,000
3. Square miles in do , as per do 87,503
3. Divide inhabitants 12,353,000, by Seats 558,

No. of inhabitants to a seat is, 22,137*
4. Divide square miles 87,502 by Seats, thence by Districts,

558, No. of square miles to a District is, 156
5. In a DislTict, greatest direct distance of any Habitation from the District

Office, upon the supposition of its being in the centre of the circle in which the
square is inscribed, is a fraction more than 8 miles 6 f.

, 6. Greatest travelling distance, on the supposition that to the above distance
is to be added one>fourth more for the twinings and windings of roads, a frac-
tion less than 11 m.
. 7. Greatest travelling distance, on the supposition that, by reason of want
of exact centrality in a town sufficiently adapted to the purpose, there are in

some Districts Habitations at a distance half as great again as the above from the
District Office, a fraction more or less than 16 m. 4f.

* In the Congress House of Representatives, the proportion was, in 1810,
one Representative to every 35,000 inhabitants : that is, if the whole territory

were divided into Election Districts, 35,000 inhabitants to an Election District.

—Seyfert, p. 13.

In the constitution of these United States, of which the Congress is the gene-
ral legislative body, (date of the constitution, 17 September, 1787,) in speak-
ing of the Congress House of Representatives, it is said :—" The number of
Representatives (meaning from all the States taken together) shall not exceed
•ne for every 30,000." Art 2, Section 2.

H
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But it is in Districts tliat are purely Town Districts, tliat a large prtiportion

of tlie total population of Great Britain is contained. Of any sucli attempt, as
tliat of ascertuining the exact proportion, by travcliiDf; for tliis purpose over the
whole field of llie Parliamentary Returns, the use would not here pay for the
labour. For aid to conception, let us assume a result, diti'ering pet haps not'

very widely from the correct result, and suppose the h(tlf of the population to be
contained in those Districts that are upon the purely Town scale. But in Dis-
tricts so circumstanced, all taken together, the whole quantity of land is, in

comparison of the whole quantity contained in the Country Districts so small,

that for simplicity of calculation, it may, perhaps, on this occasion, without any
error very material to this purpose, be considered as nothing, and left out of
the account. This being done, the consequence would be, that, to find the
aveiage number of square miles in a District, instead of dividing the whole
number of square miles by the whole number, we should have to divide by no
more than half the number of the Districts. On that supposition the lengths of
utmost distance, as above mentioned, would be to be doubled. But, from the
mimber of square miles in the most thinly peopled District, to the number in

the most densely peopled District, the number would be descending in a regn-
lar series. This con-idered, instead of as large again, we may perhaps state

the utmost length of journey, in that District which is the most thi.ily peopled
and thence the most extensive, as being half as large again as tlie number
above stated.

On this supposition, we shall have for this utmost length, 24m. 6 f.

Thus then comes in a topic, which, important as it is, could not have been
touched upon in the text: namely, that of the injustice done, done by the Irish

Union act, to Ireland, in respect of the proportionable number of the seats al-

lotted to it. To Ireland, as to Great Britain, injustice in that or in any other

shape could be done, and but too easily, under the system of disguised despo-
tism:

—

could be done, and accordingly eras done. But, with any prospect of
success, neither in that, nor in any other shape, could injustice, especially so
flagrant and so palpable, be so much as proposed, in any proposed system of
equal libertj'.

^lote that, at the Union with Scotland, the injustice was still more flagrant.

Now as to Ireland.

1. Inhabitants in Ireland, as per Playfaii-'s " Statistical Tables," anno 1800,
and Pinkerton's " Geography," vol. i. p. 213, anno 1807, by conjecture, in
round numbers, 4,000,000

2. From other accounts, that number being supposed to be rather under than
over the mark, especially for the year of the'British population Returns, 1811,
take, instead of it, the number which forms an exact third of the number of the
inhabitants in Great Britain ; namely, 4,114,33S

3. Divide inhabitants 4,114,333, by seafs 100, present actual number of in-
habitants to a seat, neglecting fractions, is 41,143

4. Per Rickman, p. 30, " Scotland (with its islands) is about equal to Ire-
land in area, and is half as large as England and Wales." Supposing these di-
mensions correct, as they are sufficiently for the present purpose, say then
square miles in England and Scotland taken together being 87,502, as above,
square miles in Ireland are ^ 29,167

5. Divide square miles 29,167, by seats 100, No. of square miles in Ireland
to a seat is

, ggj

Such are the existing proportions, as marked out by the Irish Union act, un-
der the system of distribution actually in existence. Observe now what would
be the proportions under a system of equal justice.
The population of Iieland being, as above, one-third of Great Britain, the

number of s<=u<s allotted to Ireland ought to have been, and ought now to be,
one-third of the number of those allotted to Great Britain.
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1. No. of seats for Great Britain and Ireland taken together is 658
2. Instead of658 take, for both together, the number which, being divisible

by 3, is next above 658. This is 660
S. Proper share of Great Britain (three-fourths of 660) is accordingly

—

seats, instead of the present actual 558 495
4. Proper share of Ireland (one-fourtb of 660) is

—

seats, instead of the present

actual 100 165
Anno 1707 (the year of the Scottish Union) Population of England, as per

Rickman, from the Population Returns of 1812 5,240,000

Divide Inhabitants 5,240,000 by Seats 513, this gives, to a million of Inha-

bitants, Seats nearly 100

At that time the Population of Scotland could nothave been less than i ,000,000

Seats for the million no more than 45

Note, on these occasions, as on all others, injustice, the continnally increasing

offspring ofuncontrouled power. At the Scottish Union, En<;Ian(! being strong-

est, was unjust to Scotland. At the Irish Union, England and Scotland together,

being strongest, were unjnst to Ireland. But, Scotland being swallowed up in

England, it is still to England that the honour of the injustice is due. On the

Ocean, England prides herself in being unjust to other Nations—in exercising

dominion over them : and this is another other honours. Lords of the Ocean
indeed ! This means Lords of all other men upon earth, whenever they come
upon tlie Ocean. Out of our own country what right have we to be Lords
over any other men any where? But the time is coming when rascality will be
rascality every where : not less when manifested upon the largest scale, than

when upon the smallest.

But (says somebody) is not this sowing dissension amongst the friends of re-

form ? Sowing dissension, yes ; so it would be, if, by shutting his own eyes, it

were in a man's power to shut other men's : if by shutting their own eyes agains'

injustice, when prepared to be committed to their advantage, it were in the

power ofEnglishmen to shut the eyes ofScotchmen,—ofEnglishmen and Scotch-

men together, to shut the eyes ofIrishmen,—against injustice proposed to be com-
mitted to their disadvantage. But exists there any sort of mechanism capable

ofproducing any such effect? I for my part know of none. Under the system
of force and fraud, there is little difficulty in this ; and practice insures, in a
great degree, the success of it. Not so under a system of freedom and sincerity.

In a case like this, I see not how, upon any tolerably promising grounds, a man
can expect to receive justice, unless he begins with rendering it. For my part,

I believe not that there either is, or can be, any scheme of political deception,

that is not either already exposed, or in a way soon to be so. When a thing,

that to me seems to be material, presents itself to my view, my notion always
is—not that it will present itself to nobody else, but that it will present itself to

every body else.

Though in Ireland there has not as yet been any enumeration of the people,

nor has any guch survey been commenced, as that in which such considerable

progress has already been made in Great Britain, yet, as in Ireland the quantity

of surface is not more than about one-third of that in Great Britain, Ireland

seems to be the country in which the conjunct operation might reasonably be
expected to be soonest completed.

Note XVIIT. Page 41.

{This considered'] The formulary thus expressed is here substituted through-

out to the Whereas which has beeu hitherto in use. Without the benefit of the

addition made by it to the otherwise sufficient incomprehensibility of the rule

H 2
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of action, the sentences in an Act of Parliament are snfBciently protracted qnd
involved : with this addition, tiie attention is frequently exhausted before so
much as any one expression of the le<;islator's will is so much as commenced.
In Kuffhead's edition I remember seeing a statute, in which the preamble,
introduced by this word, occupies more than 13 pages of that close and spacious

letter press. Bound volumes might be found, each of which does not contain
more than this preamble. I am sorry 1 can not now make reference to the
statute. I am inclined to think it is one of those of which the East India
Company was the subject.

In French legislation the sort of matter our lawyers introduce by a Whereas,
has a particular name. The times before the Revilution are those which I have
in view. It is called the Condderant oi the law. It exhibits the facts or supposed
tacts, on the consideration of which, in the character of reasons, or inducements,
the law, or portion of law, has been grounded. But, like our Whereas, this

Cunsiderant used to precede the mention of the facts, and in the same way
glue them together into one sentence. Leaving them to be set down before it

one by one, the form here employed (it may be seen^ sets them free.

The enormous practical mischievou'sness of the customary formulary—the
sinister interest, by which it has been hitherto rendered sacred—the gramma-
tical circumstances by which the two modes of expressiou stand distinguished

—

the alliance, which, on this as on every other part of the field of law, has place

between fraud and imbecility—these are topics that must be re.-ierved tor a
future occasion. In this place, the room which any thing like a full explana-
tion would require, cannot be spared. Meantime, whatever may be the
grammatical and logical description of the ditJerence between the two modes,
the etfect of it can scarcely fail of rendering itself perceptible to every eye
that has ever found itself condemned to drag itself along the length of a
British Act of Parliament. British-and-hish I mean : but, for the expression

of this meaning, the Uuion Act (it has been seen) has not atfurded us a aingl*

word.

Note XIX. Page 42.

Various and important are the collateral uses which a complete Register of
this sort might be tbund to have, chieHy under the head of Police ; for example,
provision for the poor, prevention of crimes, securing the equal payment of
taxes, &c. It will be evident, upon a little reflection, what strength would be
jiiven to whatever is good and popular in the laws, if, |)y means of every body's
huliitaiion, every body's abode were thus, at all times, capable of beina made
known to every body. Let it not be forgotten, that the state of things in

winch the sort and degree of notoriety, that would be the result of the survey
here in question, would have place, would not be that unhappy state of things, in

which it is a question whether most evil would be produced by the execution
or non-execution, by the strength or the weakness of the laws.

Note (*) XX. Page 43.

Parishes in England and Wales are 10,674; in Scotland, 921: Parishes and
Sub-paiishes rakeu together, in England and Wales 15,741 ; in Scotland 1,005:
Extra-piirociiial places, about 200. By Sub-parishes is here meant such Divi-

sions of Parishes as severally maintain their own Poor (Stat. 13 & 14 c. 2, c.l2).

They are called ' Ty things or Townships.' Parishes and Sub-parishes together
are the places stated as having made separate Returns. The Parishes so divided
are chieily the seven Northern Counties of England, and they are all so: 30 or

40 miles square is no unusual extent ; upon an average these Northern are
seven or eight times the extent of the Southern Counties. Farl. Pop, Returns.
Prel. ObserVn 14, 15.
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Note (f) XXI. Page 43.

For the execution of tliis business, on which, trifling as it may seem, the
right in question will in so great a degree be dependent, neither the individuals

interested, nor any local authorities, would be to be trusted. In neither case
could unifoiniity of proceeding, or compleatness of execution, be reasonably
expected. In the case of individuals, failure in abundance would be produced
by ab.seuce, pnverty, or negligence ; in the case of local authorities, by negli-

gence or disaffection. In neither case would there be any effectual respon-
sibility. In either case the expense would be greater than on the here
proposed plan, reckoning consumption of time as expense.

As to the expense of the requisite remuneration for these Door-plate Fixers,

if considered as constant, as in a certain degree it will require to be, it may
naturally enough appear formidable. But, by uniting in the same individuals

this fimction and tnat of the distribution of letters, this expense might be
greatly reduced at least, if not wholly done away. To the exercise of both
functions, in addition lo reading, the same knowledge exactly and no more,
would be indispensable : namely, an acquaintance with the site of every Ha-
bitation within their respective fields of action.

Supposing it to he regarded as interfering with the patronage, or in any
other respects with the power, attached to the office of Postmaster-General,
nothing less than tiie most determinate opposition from tiiat office would of
course be to be expected. But the functionaiies immediately under the
patronage of the Pes; master General are the several Lucul Postmasters, not the
Distributors of the letters : and it is only to the function of Distributor of letters

that that of Door-plate Fixer would have to be united.

It would be for consideration how far, for economy sake, it might be of ad-
vantage to unite, regularly or occasionally, the functions of District Clerk and
Poll Clerk to the function of local Postmaiter, instead of to the profession of
attorney, as pioposed in a former Note.
To the function of Door-plnte Fixer that of Constable might, it should seem,

be united with no .small advantage : and thus, in so far as a Constable is at
present reuuiuerated at the expense of the public, a proportionable saving
might be effected.

Note (*) XXII. Page 47.

Among the artifices of misrule, are needless and useless and groundless nullifi-

cations, interruptions, and terminations of public business. No measures but
those that have for their object either the interest of the people, or the interest
of the Opposition, sufier by these obstacles. The Crown has times and season*
at command.

Note (0 XXIII. Page 47.

[Resig-nation.'] At present a seat cannot be vacated by simple resignation.
When a Member wishes to resign, he cannot do so without being appointed to
an Office under the Crown: which appointment, Monarch or Minister may re-
fuse, or delay as long as he pleases. Refusal is not, indeed, customary : but it
IS not the less legal; and might, and would at any time be resorted to, if an
expected successor were to a certain degree obnoxious. In Ireland, before
the Union, and on the occasion of the Union, it was actually resorted to.
Among the inwardly harboured maxims, by which the practice of Honour-

able House conducts itself, a leading one may be stated to be this:—never dom a direct way that which you can do in an indirect way ; in other words,
never do without insincerity that which you can do by insincerity.
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Tims ill tlie present case, one man cannot make room in the House for

another, but a faise pretence for it nnist he made: a false pretence; and to

that false pretence, not only the outgoing Member himself, but the Monarch
and Minister likewise are parties.

The ground of the falsehood is this. In the Statute Book are some half

dozen Acts, mentioning by general description, certain Offices, and other

sources of emoliniient at the pleasure of the Crown, and declaring, that upon
acceptance given to any Office, &c. coming within that description., by a Mem.
ber of the Hou^^e of Commons, his seat is vacated. Why vacated? Because
were he to continue in it, the Office being one of those to which emolument is

attached, his conduct would, by the fear of losing it, be apt to be rendered

subservient to the particular interests of Monarch and Minister—adverse to

the universal interest. Thus the very principle of all the Acts is the notorious

corruptness of the system, of which they make a part.

Among these Offices, is one called the Stewardsliip of the Chiltern Hundreds.

Of the system of falsehood, without which a seat is not suffered to be vacated,

this Office is the constant instrument. On this occasion the following is the

pretence, the falsehood of which is so notorious. Regarding the person in ques-

tion, as being eminently fit for the trust in question,—and willing, as well as

able, to perform the duties of it, and thereby to earn the emolument attached

to it,—his Majesty has been advised, and is graciously pleased, to select him for

that purpose, and place the Office in his hands. What, in the instrument of

appointment, is actually expressed, I cannot pretend to say : nor can at this mo-
ment be certain whether any instrument for this purpose actually receives

official signature. But, whether expressed or no, such are the allegations

implied. Willing, and determined to do his best towards the fultilment of

these duties, the Member who has thus been singled out, gives, on his part, to

liis Majesty his humble thanks, and to the Office his acceptance. This being

what is said—said by Monarch and by Minister— both saying it in solemn form

by their signature, how stands the matter of fact ? No duties whatever : no
selection : the Office is given indiscriminately and successively, to every Mem-
ber that applies for it ; to all Members, who, one after another, apply for it

;

perhaps to several on one and the same day.

Thus drenched in insincerity is Honourable House. It is by insincerity men
get into it: it is by insincerity men get out of it. Hear their Speeches : look

to their Votes : look to their Journals : see whether, without insincerity, any
thing that is done there, is ever done.*

* It is from the class of men by which the proceedings of Honourable House
have at all times, as they could not but have been, been guided, that the insin-

cerity so conspicuous in ihe whole frame of them, has manifestly been derived.

Lies manufactured by lawyers as such, arc even by themselves acknowledged

to be jmlruths, and, as such, constantly spoken of under the name of fictions.

But never was the appellation of a lie ascribed to any thing with more strict

propriety than to these^c<iows. A fiction of law hurts nobody, says one of their

Latin maxims. This lie embraces, and overtops all the others. A fiction of

law hurts every body. Never was any one of these lies told, but it had for its

object, and as far as it compassed its object, for its effect, usurpation and injus-

tice. When a Judge wanted to do something which he was conscious he had

no right to do, his way was, in relation to some matter of fact, to make an

assertion, which, if true, might have afforded him a justification for what he

did ; but which, to his knowledge, was not true. Here then was a gross lie:

and by lies of this sort, in the dark ages, did Judges contrive to steal power,

sometimes from Parliament, sometimes from the Monarch, sometimes from one

another, under favour of that universal ignorance, which they had so success-

fully laboured to keep up, by the clouds in which, by these and other means,

tbey had succeeded in enveloping their proceediogs. The detail of these lie«,
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Were not all regard for sincerity almost universally cast oflf in Honourable
House— cast off by Whigs not less completely than by Tories—could sham
representation liave stood thus loug in the place of genuine?

Among the etTects of Radical Reform, would be—not only in Honourable
House, but in so many other places—in other Houses—on the throne— on the

Seats of Judicature—in the Seats of Education—if not to put an end to his, at

any rate to put an end to the empire of his.

and these thefts, may be seen in Rlackstone : in Blackstone, who, so thoroughly

depraved by bad education were his understanding and his morals, saw, for any
thing that appears, no harm in it. Yes : usurpation and injustice. Never, in

the coining of any one of these lies, could the coiner have had any better

object; for if what be was doing had not been contrary to justice, the lie

would have been of no use to him. Contrary to justice? Yes, and even
contrary to law, as it stood, in so far as in such a shape, and in such bands,

any thing to which the name of law could with propriety be applied, could be
said to stand, or to have existence.

For some time past, 1:0 fresh lies of this sort—none at least that in flagi-ancy

can compare with the old stock—have been coined : the people, it may have
been feared, would not bear it. But the old stock is made the most of:—seve-

ral pin poses are continually answered by it:—purposes, as baneful to the people,
as beufficial to those by whom the base currency is forced upon them. A vice,

which for its mi^chievousness ought to be an object of universal abhorrence

—

the vice ot insincerity in its very grossest forms—has, to their own profit

—

such is the efficiency with which power, decked in false science, can produce
delusion—been converted by them into an object of almost universal veneration.

To an eye that d^ies open itself, a curious sight is—to see how, in the very act
of punishing this vice in others, they revel in it themselves.—No; never has
man been punished by them for lying, but a string of lies has been uttered by
the Judge, to help form the ground for punishing him. Every record is the
discourse of some Judge or Judges. Look into any record, you will see the lies

it teems wiih. Examine in detail the forms of judicial procedure, and see
whether it be not in insincerity that they began, and from the beginning have
continued.—No proposition so absurd, no practice so flagitious— that custom
and hubit will not reconcile men to. When the King has made a man a Judge,
amongst other powers is this of converting vice into virtue : this is among the
articles of faith which hitherto the people have had the goodness to believe.

It may be ^oeu in another work (Suear not at all) whether the Clergy of the
Eslablishment are not, on their part, trained up for years in a course, even
confessed by themselves to be, that of habitual perjury : not to speak of the in-
sincerity in so many other forms, with which without exception, men, on their
entrance into that profession, are by authority of law compelled to defile them-
•elves.

Of the sort of morality thus imbibed by the higher orders, who does not
see—ye<, and feel but too sensibly—the effects? in particular the effects pro-
duced by it in Honourable House, and in the whole system of sham repre-
sentation., on which it stands. To men thus educated, how can insincerity,
when so constantly practised to their own sinister purposes—be otherwise than
an object of fond nlfection, and sincerity an object of terror and abhorrence ?

Thus it is, that whatsoever regard for sincerity has place in the *' lower orders,"
it is not in comtquence but in spite of the example set tliem : set them by
those, who, on no belter ground, than that of the riches and power with which
fortune has favoured them, pretend to constitute the only class in which either
wisdom or virtue is to be found.

Protest against high-seated vice in this and so many other shapes, the answer
*^—Yon are an enemy to Eiigiisk institutions : as if, only by continuing to prac-
tise it, Englishmen had a power of converting vice into virtue.
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Note (*) XXIV. Page 49.

[Acceptance of a Peerage], This sonrce of mischief should be cut off: and,
if under radicalism ; of course it would be.

1. lu the hands of Monarch and Minister, it is a pprpetnally ready bribe,
for those who could not be bought by bribe in any other shape.

2. It gives additional strength, to a body of men, whose interests are avow«
ediy distinct from, and thereby unquestionably opposite to, the universal in-
terest; and who have in their hands the means of niHking perpetii >lly repeated
sacritices of the universal interest to that separate and sinister inte: est.

3. It is giving continual increase, to a breed of men who from increase of
numbers and extravagance, are in large proportion continually slidmg down
into a sort of elevated pauperism, which, accordinn to an avowed nirixim of
Government, must be pampered at an expense proptntioned to it< tHCiiiiont
elevation, See the avowal of the maxim proved—upon the Wiiitjs in the
" Defence of Economy against Burke," and upon the Tories in the " Defence
of Economy against Rose;" both printed in the Pamphleteer.
To a limitation of this sort the Peers themselves would naturally have no

great objection. In the reign of George the First, by an odd concurrence of
causes, it was favoured not only by the Lords, but by the Minister. But, as
was altogether natural, it was etfectually opposed in Honourable House.

Note (t) XXV. Page 49.

For an exposition of the words annoyance and disturbance, see Appendix.

Note 0) XXVI. Page 49.

This Section has two objects :

1. To obviate the apprehension that annoyance may be given in the House
to men of high habits by men of low habits; for, with men of this obnoxious
description, to an unlimited amount, imagination, howsoever opposed by reason
and experience, will, in the high-seated minds, be busy in peopling the House,
supposing the Seats in it filled by free and universal suffrage.

2. To secure individual Members against groundless expulsion, and thereby
their Constituents against injury, by the injustice of an occasional majority of
the House.

It being clear that, under any order of things, every governing assembly must
possess, over its own Members, whatsoever power is necessary to secure its

proceedings against disturbance,—on this ground it is that Honourable House
reserves to itself, of course, the power of excluding from its walls any person
who shall have been pointed out by Monarch or Minister, to be so dealt with.

Thus it was, that, in 1764, to please the Monarch, it expelled John H'ilkes.

The alledged cause was a libel ; and a libel is—any discourse, in print or

writing, which he who has power to punish for it chooses to punish for. Had
that pretext failed, any words that had been spoken by him might have served :

for, any words that Honourable House chose to expel a man for, might, and at

all times may be, for that or any other purpose, voted scandalous: scandalous^

or upon occasion, what would form so much stronger and conmiodtous a ground,

blasphemotis. For, on the field of religion, whatever a man says that another

man does not like, is, according to that other man, blasphemy: whereupon, in

so far as he has power, he makes the miscreant smart for it.

Under the sway of corruption, no species of annoyance can be imagined,

that Honourable House would not submit to, rather than submit to have this
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privilege defined, and thereby confined to its real uses. Not so under Radical

Keform.
The paramount objects here have been—to give effect to all legitimate causes

of exclusion, and in so doing to put an exclusion upon all illegitimate ones.

For this purpose, it was necessary to take what promised to be an exhaustive

view of the legitimate ones. A temporary object was that which is herein

above first mentioned : quieting the alarm which, in such a case, seemed liable

to be felt by the opulent multitude, to whom personal ease is every thing,

public interest nothing.

Note XXVII. Page 50.

Hitherto, so long as a Speaker has been indisposed, the business of the House,

and thereby the business of the Nation, has been at a stand. On or without an
intimation from a Monarch or a Minister, a Speaker, as well as any other man,
may be indisposed whenever he pleases. The business of the nation is of no
importance: a Speaker of the Commons House is not susceptible of infirmity,

bodily or mental :—One or other of these maxims is what the present practice

in this matter has for its ground : it rests with Honouiable House to say which.

For the causes, see the Note xxiii to p. 47. Under Radicalism, the business of

the Nation will not be of no importance: under Kadicalism, a Speaker will

not be exempt from human infirmity.

Under real and preappointed law, the man in power, Monarch, Minister,

Judge—be he what he may—is not altogether without check : there is a some*
thing, which is or may be, in the eyes of every body, and which he may be
expected at least to be bound by. Under imaginary and retrospective, or

—

as the phrase is

—

expostfacto law, (for such is all Common Law) he is without

check : on each individual occasion, he imagines whatever suits his sinister

interest, and says

—

this is law. This (he says) is law : and, as if that were
not enough, from the beginning of tilings, down to this time, so (if you
will believe him) it has been ; though this is the first time that any such thing

ever entered into man's thoughts. See this in Blackstone : and this it is that

makes " Common Law the perfection of reason." Of reason? but in what
eyes? In the eyes of all those who have, or have had, the making of it ; and
of all those others whom they have made their dupes.





APPENDIX,

INCLUDING

GENERAL EXPLANATIONS.

On the present occasion, it was thought better not to incumber the

text of the proposed Bill with any considerable portion of the matter,

which, on the supposition of its being completed, would have been to

be inserted in this place. The text of this part may eventually be

added, together with the Reasons at large.

Of the particulars which, in this place, there will be occasion to

bring to view, the use, if any, will not be confined within the limits

of the present Bill : it may be seen extending itself over the whole

field of legislation.

To an Appendix, on this as on other occasions, are proposed to be

referred five distinguishable sorts of matter: 1. Fixation. 2. Ex-

position, or Explanation (including Definition). 3. Enumeration.

4. Abbreviation. 5. Forms of Instruments. For designation these

names will, it is hoped, be found to serve. Exemplifications as well

as explanations now follow.

1. Fixation. Instances there are, in which, senses more than one

being plainly enough brought to view by the word or phrase in ques-

tion, doubts may have place, in which of them it was meant that they

should be understood. Of the operation termed Jixalion, the function

in these cases is—to indicate, according to the occasion, some one of

those senses to the exclusion of the rest.

Take for example the word day.

1. On some occasions it is employed to mean a determinate portion

of the time occupied by a revolution of the earth round the Sun,
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2. On other occasions, it is employed to mean no more than a

portion of that time ; namely, that portion, as far as it can be distin-

guished, during which the light of the sun is visible: in this latter

case, the meaning is expressed without ambiguity by the words day-

time, the day-time.

3. When a portion of time is spoken of, as the time within which

a certain operation is required, forbidden, or permitted, to be per-

formed,—and, for the designation of it, the word daysj in the plural,

preceded by the name of a number, is employed,—as for instance,7i^c

(Zay.<r, or ten days,—thence is liable to arise a question, whether in the

portion of time thus designated, are to be considered as included so

many days, each of them entire; or whether the intention will be satis-

fied, if the Grst only, or the last only, or both the first and the last, are

respectively but the portion of a day. It is on these occasions, that in

common usage, the words inclusive and exclusive come to be em-

ployed in conjunction with the word days. Fuller explanation cannot

be given without more space than can be spared here.

For the removal of the ambiguity thus brought to view, in several

parts of the present Bill, an appropriate fixation would need to be

made. Of this case, the passages in which the word days is preceded

by a blank space, afford so many instances.

4. In the instance of the word days, taken as above in the plural,

a particular demand is created by the institution of the Sabbath. On
the occasion in question, in the number of days mentioned, shall the

Sabbath-day, where it happens to form one of them, be reckoned, and

considered as included, or shall the number intended be understood to

be that same number, over and above the Sabbath-day ? The answer

will depend on the nature of the occasion. If what is regarded as

work be to be done in the intervals, the intervening Sabbath-day or

Sabbath-days must be considered as added to the number : otherwise

not.

II. Exposilion or Explanation, including Definition. The demand

for fixation has place, in so far as, by the word in question, more

senses than one are, all of them, more or less distinctly brought to

view : what in this case is necessary is—to decide between them, by

fixing upon some one of them to the exclusion of the rest. The de-

mand for exposition or explanation has place, in so far as, were it not
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for riie operation thus denominated, it might happen that no object at

all might present itself as clearly designated. Fixation has for its

purpose, the removal of ambiguity : explanation, the clearing up of

obscuriti/. Between the import of the words, as thus explained, the

separation will not always be very distinct : especially since, by the

same word, on the same occasion, a demand for both operations may

be presented : and, although by the operation which happens to have

been performed, no more than one of them may have been the direct

object, the other, it may happen, has been accomplished.

Synonymous, or nearly so, to explanation^ is exposition.

Oi exposition there are several modes. For the complete enumera-

tion and explanation of them, more room would be requisite than can

be afforded in this place.

A mode commonly employed, or at least intended and supposed

•

* Why say " intended and supposed?" as if the thing intended on an occasion

of this sort ever failed of being done? To this question something of an answer

may here be expected. By logicians, when speaking of a definition, is com-

monly meant, as of course, the mode termed in Latin definitio per genus et diffe-

rentiam : definition, afforded by the indication of a more extensive collection

of objects, to which the object in question belongs—some genus (as the phrase

is) of which it is a species,—together with the indication of some peculiar cha-

racter or quality, by which it stands distinguished from all other objects in-

cluded in that same collection—from all other species of that same genus : and

this form is that which, when what is considered as a definition is given, is the

form constantly intended and supposed to be given to it.

Now then, by him who undertakes to give a definition in this form, what is

necessarily, howsoever tacitly, assumed, is—that there exists in the language a

word, serving as the name of a genus of things, within which the species of

things, indicated by the word he thus undertakes to define, is compreheuded.

But words there are, and in uo small abundance, of which defiuitions of this

sort are frequently undertaken to be given,—or which are supposed to be, as

clearly and generally understood, as if definitions in this form could be and had

been given of them,—but for which, all this while, no such more extensive de-

nomination is afforded by this or any other language : and among them, words

which, in law and politics, are in continual use, and npon the signification of

which, questions of prime and practical importance are continually turning.

Take for instance, the words riglit, power, obligation. Now, in the way in ques-

tion,—namely, by indicatlnn of so many superior genus's of things, of which

these words respectively designate so many species,—it is not possible to define

these words. No ooe of these three words can you thus define. The word
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to be employed, is that styled definition. By definitian seems com-

monly to be understood, the exhibition of some word of more exten-

sive signification, within the signification of which, that of the word

in question is included,—accompanied with the designation of some

circumstance, whereby the object designated by it, stands distinguished

from all others, that are in use to be designated by that more extensive

appellative.

Man (for example) you can thus define: j'ou may do so, by saying that he is an

animal ; and then stating a quality, by which he is distinguishable from other

animals. Here then is a word you can and do thus define. Why? Because,

comprehending in its import that of this same word man, stands that same word

animal, by which is accordingly designated a genus, of which man is a species.

So likewise in regard to operations: for example, that of contracting, in the civil

branch of the field of law; aud that of stealing, in the penal branch of that same

thorny field. Contracting is one species of operation ; stealiiig is another. But
this you cannot say in the instance of right, or power, or obligation ; for a right

is not a species of any tiling : a power is not a species of any thing : an obligation

is not a species of any thing.

The objects, of which the words man, animal, substance, are names, are exten*

eive sorts or kinds of real entities; the objects, of which, the words right, power,

obligation, are names, are not sorts or kinds of any real entities : the objects, of

which they are sorts or kinds, are but so manyfictitious entities.*

* For expounding or explaining the import of any one of these names of ficti<

tious entities, the nature of the case affords but one resource ; and that is, the

finding some class of real entities, which is more or less clearly in view as often

as, to the name of a class of fictitious entities, any clear idea stands annext,

—

and thereupon framing two propositions ; one, in which the name of the ficti.

tious entity is the leading term ; the other, in which the name of a correspond-

ing class, either of real entities, or of operations or other motions of real entities,

is the leading term :—this last so ordered, that, by being seen to express the same
import, it shall explain and make clear the import of the first. This mode of

exposition has been termed paruphrasis—paraphrase : giving phrase for phrase.

It is for want of observation made of this distinction, that all attempts to

define words of tiie description in question, such as right, power, and oWt-

gation, have proved abortive. Of a regular and comprehensive body of law,

framed in subservience to what are or ought to be the ends of law, a set of

appropriate expositions for words of this description would be an indispensable

accompaniment ; but, for any such work this is no proper place.

In a Work entitled A Fragment on Government, published by the Author in

1776, without a name, and long since out of print, indication was, for the first

lime, given of the utter impossibility of doing that which, in such numbers, men
iave been continually supposing themselves to have done. Instead of a supC'

riorgmus, what on this occasion has been brought forward has been some term
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III. Enumeratien, Of this word the import is sufficiently clear

:

it neither requires, nor admits of, fixation or explanation.

Of the occasion in question enumeration may have for its subjects

either species or individuals. Of species or modes of operation, in-

stances are afforded by the present Bill. They will bfe found in the

ensuing example of Exposition, as applied to the words disturbance

smd annoyance, which may be seen in black letter in the text of Sec-

tion 3. Security <bc, against disturbance, <b-c.

Of the species contained under the given name of Offices, an cnii-

meration is proposed by the present Bill, namely, in Section 13,

Eligible who, as constituting another portion of matter proper for

the Appendix.

NOTE.
Note that in the particular case here in question, namely, that of Offices^ &c.

of a certain description, considered as having the effect of excluding the pos-

sessor from a Seat in the House— it is not altogether clear, that any enumeration

of them would, to the purpose in question, be absolutely necessary ; definition

with exemplification might perhaps suffice. On the other hand, what is certain

is—that without definition or explanation—without words of general description

—enumeration, in a case such as this, would not suffice, Why ? Because if enu-

meration were the only mode of designation employed, sinister ingenuity could

not fail to set itself to work ; under different names it would pour in objects on

which it would bestow the desirable quality, free from the undesirable one ; in-

stead of Offices, it would attacli the emolument to functions, to situations—to

trusts—to posts—to any thing : and thus the purpose of the law would be evaded.

To establish distinctions where there are no differences, is among the endeavours

and the performances—not only of Crown Lawyers, but of every Member of

that profession, of which insincerity and artifice are not so much the confessed

as the professed attributes.

or other bearing in its import such a resemblance to the term in question, as to

be capable of being, on some occasions, with little or no impropriety, employed

instead of it. A right is a power—or a power is a riglit—and so forth ; shifting

off the task of definition, backward and forward, from one word to another;

shifting it off thus at each attempt, and never performing it.

But, though a rigtU is not itself a species of any thing, right has divers species

perfectly and clearly distinguishable: namely, by means of the benefits, which

they respectively confer, and the sanctions, by which they are respectively cre-

ated : and for each of these species a separate exposition would be found requisite.

Give us our rights, say the thousands and the millions. Give us our rights they

say, and they do well to say so. Yet, of all who say so, not one perhaps can

say, not one perhaps ever conceived clearly, what it is he thus calls for—what
sort of a thing a riglU is.
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IV. Abbrevialion. To the result designated by this word, tht

operations, designated by the three foregoing words, fixation, expla^

nation^ enumeration, may, any of them, be rendered subservient.

For these several instruments of perspicuity, let the word, for which

they are respectively in demand, present itself in the body of law in

question, ever so many times,—the demand, for the sort of eluci-

dation respectively afforded by them, may present itself that same

number of times.

At the same time, if every time the principal word came to be em-

ployed, the adjunct or adjuncts, such as have been deemed necessary

as above, were to be attached to it at full length, there is no saying to

what enormity of extent the bulk of the body of law would thus be

swelled. Happily, to the production of the effect required, no such

full length repetitions are necessary. If, to the principal word in

question, the adjunct or adjuncts deemed necessary are but annexed

the first time it comes to be employed, every succeeding time the

word is employed, the purpose of them may in great measure be an-

swered, by a bare notice given of their existence.

For a memento of this sort, the typographic art affords an instru-

ment as simple as it is efficient—c/i appropriate type : and if, through-

out the whole tenor of the work, this type be not applied to any other

use than this, any sort of type may serve.

In the text of the present Bill, may be seen an example. In Sec-

tion 13, Security, 6-c. against disturbance, 6-c., to the words dis-

turbance and annoyance, an elucidation, the tenor of which will be

seen presently, is proposed to be applied in the Appendix. Of the

aid thus provided for sincere conception, and the check for sinister

application, notice is afforded by the type called Black Letter^ in

which they are printed.

Thus, and without prejudice to certainly, may the operation of

abbreviation be performed, upon a mass of law, by means of iht above

described instruments of elucidation—any or all of them.

But it may also be performed without any of them. Examples

may be seen in the Introduction to Buhn's Justice. Of the two

parts contained in that Introduction, the first has for its title
—" Cer-

tain abbreviations made use of in this ivork." Of these instances of

abbreviations (23 in number) the first is in these words: " 1. The
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1

word Justice is always to be understood to mean Juslice of the Peace

^

when not otherwise expressed," In this case, to the principal word

Justice is added (we see] an adjunct : and the abbreviation consists

in the constant omission of this adjunct. With few, if any excep-

tions, in the other twenty-two instances the instrument of abbreviation

employed is the same ; namely, omission of an adjunct : notice of

the omission, once for all, having thus been given.

Of the abbreviation thus afforded, the utility cannot but have been

felt by thousands and tens of tliousands. But, that from the above-

mentioned instrument^an appropriate type—the service so rendered

could not but have received no small increase, will be no less mani-

fest. For, among so many readers of that useful and masterly per-

formance, scarcely perhaps has there been one, to whose mind the

notice so given once for all at the commencement of the work, has,

in all its parts, been at all times present. By an appropriate type, it

would, on each occasion, have been revived. By the appropriate

type, true it is, that the particular nature of the adjunct omitted

would not have been expressed. But a notice which, on every oc-

casion, would have thus been given, is—that to the word or phrase

in question, an elucidation would be found provided, in some shape

or other : and in what particular shape, is a point, which the nature

of the context would not often leave exposed to doubt.

Abbreviation is not the only useful purpose, to which the separation

thus proposed between text and authoritative comment is capable of

being made subservient. Another is— the saving from the imputation

of frivolousness, or even of ridiculousness, this or that matter of de-

tail, the insertion of which may, by an attentive consideration of the

subject, have been represented to the draughtsmen as indispensable.

In a case of this sort, if he declines employing the expedient, his work

will be liable to find itself in a dilemma, from which it will not be

easy for him to disengage it without injury to it. If he omits the ob-

noxious matter altogether, he leaves the door open to wilful misre-

presentation, to misapplication, and arbitrary rule : if he inserts it, he

gives disgust to the thoughtless many, to whom the sensation of the

moment is every thing, the future nothing—and who either can not

or will not see, that by those who have the power, misinterpretation,

wherever, in addition to a motive, any the slightest pretext can be
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found for it, will be sure to be practised. At the same time, by the

addition which it can not but make to the bulk of the mass of law, the

subordinate species of matter, if not detached from that to which it

is subordinate, will, in proportion to its bulk, contribute to render

the whole mass to such a degree incomprehensible, that while ineffi-

cient as a protection, it will be efficient only as a snare.

True it is, that whether interwoven with the main body or de-

tached from it, the matter of elucidation will not the less be the le-

gislator's work. But in the main body it would present itself to all

readers and on all occasions : in the Appendix it would as it were

withdraw itself from the attention of readers in general, reserving it-

self to be consulted only by this or that particular class of readers,

and by them only eventually, in case that by this or that event a call

for their applying their attention to it should be made: and, in this

case, as the occasion will place the importance of the explanation in

its true light, it will thus be saved from the imputation of frivolous-

ness.

V. Forms of Instruments. Of this species of matter, the form of

a Vole-making Certificate in Section 2, and the form of a Recommen-

datorj/ Certificate in Section 3, afford so many examples ; for matter of

this sort, the Appendix has just been spoken of as being, generally

speaking, a proper place. That it would have been such in the pre-

sent instance will scarcely appear disputable. But, on the present

occasion, so paramount was the importance of these two instruments—

so much of the whole plan do they give.intimation of—that, though

the Appendix could scarcely be denied to be a proper place, the Main

body of the proposed Act ^YOuld, it was thought, be deemed the more

proper place.

When the destination of this receptacle—the Appendix, is thus

settled and determined—the structure of the work of which it forms a

part will, in some sort be to be directed by it. To the Appendix may

be referred whatsoever matters appear capable of being thus disposed

of, consistently with the grand object—namely, the implanting and

keeping, at all times, in the mind of the subject-citizen such part of the

rule of action—such part and such only—as, according to his situation

in rife, he may have need of for his guidance at all times: reserving for

other parts those particulars which it will not be necessary for him lo
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form any detailed conception oF, till a particular state of things, calling

for application to be made to that part of the law, has taken place.

Thus, whatever concerns this or that species of contract, a man cannot

have any need to trouble himself with, till either he has entered into a

contract of that sort, or has in contemplation the entering into it, or has

need to enter into it. But this refers to another division of the entire

body of the law: namely, the division into the General Code and the

collection of Particular codes ; the General Code containing those

parts of the rule of action which all persons have need to be informed

of; the Particular Codes, those parts only which so many particular

classes of persons have respectively need to be informed of.

As in the present proposed Act, so in any other Act, and in the

whole body of the law, if any such work were any where to come into

existence, here then would be two distinguishable parts

—

Main body

and Appendix. In the Appendix would be included the Elucidations^

the Abbreviations., and the Forms of Instruments . To this part might

also be consigned the Rationale, or collection of Rea,sons, supposing

provision made of an instrument of elucidation and justification at once

so useful, and so difficult to frame. I say the Rationale ; for to this

place it might be posted off, except in so far as, in thisor that instance,

for the more immediate perception of this or that reason, it were

thought fit, either to interweave it with the body of the Article to

which it belonged (a mode frequently pursued in an Act of Parliament,

and pursued in several places of the present Bill), or, in the form of a

Note, to subjoin it, in the margin, at the bottom of the text.*

* In its application to the penal branch of law, this mode stands exemplified

in the first of those works of tlie Author's on legislation, which were edited in

French by il7r. Dumont. In this way a quantity of letter-press, not larger than

what has been seen contained in an Almanack, might supply a man with as large

a quantity of legal information, as he would have need to carry in his head, with

the addition of appropriate indication, sufficient to enable him upon occasion

to present to his mind, in time for nse, whatever was not contained in it.

In every such abridgment, it being as truly the work of the legislator as the

work at large of which it is an abridgment, every man would of course behold

a rule of action, on which he could repose an equally safe confidence.

I cannot let this occasion pass without observing, that an abridgment thus

made is the only sort of abridgment on which any such confidence can be placed.

On the part of any iincommissioiml abridger, no degree of ability can have any
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Taken together, Main body and Appendix would be the entire Code.

Separated from the Appendix, the Main body would be a sort of

Abridgment of the entire Code. Sanctioned by the same hand as that

from which the Appendix received its sanction, the abridgment thus

made would be an aulhoritative one.

Here follows the portion of c.v/)05i7on/ matter, proposed to be inserted

in the Appendix for the exposition of the words disturbance and annoy-

ance in section 13 of the text.

[Disturbance-—Annoyance'] Art. 1. To this purpose, it matters

not in what shape, and by what means, the annoyance be produced, if

among its effects be that of causing disturbance to the proceedings of

the House.

Art. 2. It matters not to what sense^ or whdit faculty^ the annoy-

ance has been applied : as for example

—

1. To the sense of hearing ; by noise, whereby Members are pre-

vented from hearing any thing spoken or read : for instance, by un-

timely vociferation, by stamping or scraping with the feet ; or even by

coughing or blowing of the nose, if performed, not through necessity,

but for this or any other forbidden purpose.

2. To the sense oi sight ; for example, by preventing any Member

or Members from having the Speaker of the House in view, or the

Speaker from having any other Member in view; or by repairing to

the House, with the visible marks or other symptoms of any noisome

disease.

3. To the sense oi smell; by uncleanliness in any shape.

4. To keallh in general : by a Member repairing to the House at

a time when he is labouring under any infectious disease.

5. By personal injury in any shape, done,—or attempted, or intend*

such effect as that of giving to his work a just title to any such confidence. In

the original, suppose imperfections iu any abundance; in the abridgment, none.

The greater the nnmber of these imperfections, the more delusive and dange-

rous to trust to will the abridgment be. For it is from what the original is, not

from what it ought to have been, that the interpretation put upon it by the Judge

will be deduced. Unless indeed it should happen to suit his private views to

interpret it according to what it ought to have been. For wherever, through

the medium of that which is, that which ought to have been and is not is disceru-

able, the Judge is upon velvet : with hands decorated with sham chains, he de-

cides this way or that way, whichever he finds most agreeable and convenient.
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ed, or proposed to be done,—to any Member, or any Officer of the

House, or to any other person present.

6. To the tranquillity of the Assembly, by words or deportment,

threatening personal injury, in any shape,—to be done, whether to the

whole Assembly present, to any particular Member, or other person

present. Here ends the Explanation.

In the particular case here exemplified, supposing that, as here, ia

the designation of the proposed Ground for exclusion, words such as

*^ annoyance" and *^ disturbance" (the words employed in the Bill)

were employed, I durst not, without very particular exposition, such

as that here proposed to be given, depend upon them as sufficient to

secure the exclusion of sinister interpretation : in particular, on the

part of Honourable House, even under any Constitution that would be

given to it. In the reign of Charles the Second it was, that Honour-

able House concurred in an Act (18. C. 11. c 2, s. 1.) declaring the

importation of Cattle into England from Ireland ^^ a nuisance," and

punishing it as a crime. Were it not for the check, applied by speci-

fications such as the above,—with less violent torture of words might the

House, at any time, have applied that term of reproach, to the act of

any Member, who, rendered obnoxious to Noble Lords and Honourable

Gentlemen by attachment to the cause of the people, had, by some

trifling indecorum, in language or deportment, afforded a pretence.

Not many years ago, a Member, whose language had long been suffi-

ciently indecorous, was stopped in the very act of offering violence to the

person of the Speaker. Being on the right side in politics, and violent

on that side—his transgression was regarded with the indulgence that

might have been expected. But had Home Tooke been the man

—

Home Tooke, for dread of whom, after the House had, for so many

ages, continued open to Clergymen without inconvenience or com-

plaint, an exclusion was put upon the whole Order in the lump-
mercy might not quite so readily have taken the place of justice.

THE END.

3. M'Crecry, Printer,

ISIacV Horse Court, London,
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