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94th congress
2d Session S.3411

IN THE SENATE OF THE ITNTTED STATES

Mat 11,1976

Mv. HnrsKA (for himself, ^Ir. Buckley, ]Mr. Eastland, Mr. Hugh Scott, and
Mr. Tiiukmond) (by request) introduced the following bill; -wliich was

read twice and referred to the Committee on the Judiciary

A BILL
To protect the public from traffickers in heroin and other opiates,

and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 Tliat this Act may be cited as the "jS'arcotic Sentencing and

4 Seizure Act of 1976".

5 TITLE I—MANDATOTfY MINIMI :\I SENTENCES

6 Sec. 101. Part D of title II of the Comprehensive Drug

7 Abuse rrevention and Control Act of 1970 (21 E.S.C. 841

8 ot seq.) is amended as follows:

9 (a) Section 401 (21 U.S.C. 841) is amended by—

10 (]) adding the following new sn])paragraph at the

11 end of subsection (b) ( I) :



XX

1
"
(C) (i) Except as provided in clause (ii) , the judge,

2 in setting the sentence under paragi-aph (A) for an offense

3 involving an opiate, may not sentence the person to proba-

4 tion, or suspend imposition or execution of the sentence, or

5 sentence the person pursuant to chapter 402 of title 18,

6 but shall sentence the person to a term of imprisonment of

7 not less than 3 years and shall designate a term of parole

8 ineligibihty pursuant to section 4208(a) (1) of title 18,

9 United Sta,tes Code, of not less than 3 years. If the person

10 committed such violation after he had been convicted of a

11 felony mider Federal, State, or foreign law relating to an

12 opiate, the mandatory minimum term of imprisonment imder

13 this paragraph shall be not less than 6 years and the man-

14 datory minimum term of parole meligibility pursuant to scc-

15 tion 4208(a) (1) of title 18, United States Code, shall be

16 not less than 6 years. A term of imprisonment under this

17 paragraph shall mn consecutively to any other term of

18 imprisomnent imposed on the defendant, and a term of

19 parole ineligibilit}^ under this paragraph shall r<m consecu-

20 tively to any other term of parole ineligibility imposed on

21 the defendant pursuant to section 4208(a) (1) of title 18.

22 "(ii) Notwithstanding the provisions of clause (i) ,
the

23 court may sentence the defendant to a shorter term of parole

24 ineligibility or imprisonment than required under clause (i) ,

25 to a term of imprisonment with no term of parole ineligibil-



XXI

1 ity, or to probation, or may suspend imposition or execution

2 of the sentence, if the court finds that, at the time of the

3 offense :

4
"
(a) the defendant was less than eighteen years

5 old;

6
"

(b) the defendant's mental capacity was signifi-

7 cantly impaired, although not so impaired as to con-

8 stitutc a defense to prosecution;

9 "
(c) the defendant was under unusual and substan-

10 tial diu'ess, although not such duress as would constitute

If a defense to prosecution ;
or

12
''(d) the defendant was an accomplice, the conduct

13
constituting the offense was principally the conduct of

1-1 another person, and the defendant's participation was
'

15
relatively minor." ;

and

IS
(2) adding at the end thereof the following new

f^ subsection:

^^ "
(d) As used in subsection (b)(1)(C):

1-^ "(1) 'opiate' means a mixture or substance con-

20
taining a detectable amount of an}^ narcotic drug that

21 is a controlled substance in schedule I or II, other than

22 a narcotic drug consisting of (A) coca leaves; (B) a

'-'J

compound, manufacture, salt, derivative, or preparation

2'! of coca leaves; or (C) f( substance chemically identical

""^ thereto
;
and
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1
"
(2) 'felony' means an offense for which a term of

2 imprisonment of more than one 3^ear is authorized.".

3 (b) Section 405 (21 U.S.C. 845) is amended by add-

4 ing at the end thereof the following :

5 (c) (1) Except as provided in subparagraph (2), the

6 judge, in setting the sentence under section 401 (b) (1) (A)

7 of a person at least eighteen years of age who violated sec-

8 tion 401 (a) (1) by distributing an opiate to a person under

9 twenty-one years of age, shall not sentence the person to

10 probation or suspend imposition or execution of the sentence,

11 or sentence the person pursuant to chapter 402 of title 18,

12 but shall sentence the person to—

13
"

i-^) except as provided in paragraph (B), a

14 term of imprisonment of not less than 6 years and shall

15 designate a term of parole ineligibility pursuant to sec-

16 tion 4208(a) (1) of title 18, United States Code, of

17 not less than 6 years ;
or

18 "(B) a term of imprisonment of not less than 9

19 years and shall designate a term of parole ineligibility

20 pursuant to section 4208(a) (1) of tide 18, United

21 States Code, of not less than 9 years, if the person com-

22 mitted such violation after he had been convicted of a

23 felony under Federal, State, or foreign law relating to

24 an opiate.

25 A term of imprisonment under this subsection shall run con-
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1 secutively to any other term of imprisonment imposed on

2 the defendant, and a term of parole ineligibility under this

3 subsection shall run consecutively to any other term of

4 parole ineligibility imposed on the defendant pursuant to

5 section 4208 (a) (
1

)
of title 18.

6 "(2) Notwithstanding the provisions of paragraj^h (1),

7 the court may sentence the defendant to a shorter term of

8 parole ineligibility or imprisonment than required under

9 paragraph (
1

) ,
to a term of imprisonment with no term

10 of parole ineligibilit}^ or to probation, or may suspend im-

11 position or execution of the sentence, if the comt finds that,

12 at the time of the offense :

13
"

(-A.) the defendant's mental capacity was signifi-

14 cantly impahed, although not so impaired as to con-

15 stitute a defense to prosecution;

16 "(B) the defendant was under unusual and sub-

17 stantial duress, although not such duress as would con-

18 stitute a defense to prosecution; or

19 "(C) the defendant was an accomplice, the con-

20 duct constituting the oflfense was principally the conduct

21 of another person, and the defendant's participation was

22 relatively minor.

23
"
(3) As used in this subsection—

24
"
(A) 'opiate' means a mixture or substance con-

25 taming a detecta1)le amount of any narcotic drug that
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1 is a conti'olled substance in schedule I or II, other than

2 a nai"Cotic drug consisting of (i) coca leaves; (ii) a

3 compound, manufactui-e, salt, derivative, or prepara-

4 tion of coca leaves; or (iii) a substance chemically iden-

5 tical thereto; and

6 "(B) 'felon}^' means an offense for which a term

7 of imprisonment of more than one year is authorized.".

8 (c) Section 406 (21 U.S.C. 846) is amended by

9 designating the existmg language as subsection (a) and

10 adding the following new subsection (b) :

11 "(b) (1) Except as provided in paragraph (2), the

12 judge, in setting the sentence under subsection (a) for an

13 attempt or conspiracy to commit an offense described in sec-

14 tion 401 involving an opiate, may not sentence the person

15 to probation or suspend imposition or execution of the sen-

16 tence or sentence the person pursuant to chapter 402 of title

17 18, but shall sentence the person to a term of imprisonment

18 of not less than 3 years and shall designate a term of parole

19 ineligibihty pursuant to section 4208(a) (1) of title 18,

20 United States Code, of not less than 3 years. If the person

21 committed such violation after he had been convicted of a

22 felony under Federal, State, or foreign law relating to an

23 opiate, the mandatory minimum term of imprisonment under

24 this subsection shall Ijc not less than years and the manda-
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1 tory inininium term of parole ineligibility pursuant to section

2 4208 (a) (1) of title 18, United States Code, shall be not

3 less than 6 years. A term of imprisonment under this para-

4 graph shall run consecutively to any other term of imprison-

5 ment imposed on the defendant, and a term of parole ineligi-

6 bility under this paragraph shall run consecutively to any

7 other term of parole ineligibility imposed on the defendant

8 pursuant to section 4208 (a) (
1

)
of title 18.

9 "(2) Notwithstanding the provisions of paragraph (1),

10 the court may sentence the defendant to a shorter term of pa-

ll role ineligibility or imprisonment than required under para-

12 graph (
1

) ,
to a term of imprisonment with no term of parole

13
ineligibility, or to probation, or may suspend imposition or

^
execution of the sentence, if the court finds that, at the time

of the offense—
^^ "

{A) the defendant was less than eighteen years old
;

"(B) the defendant's mental capacity was signifi-

cantl}' impaired although not so impaired as to con-

^^
stitute a defense to prosecution;

20
"(C) the defendant was under unusual and sub-

2-^
stantial duress, although not such duress as w^ould con-

*""
stitute a defense to prosecution; or

'^'^ "
{!)) the defendant was an accomplice, the con-

""^
duct constituting the offense ^^as principally the conduct

17

18
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1 of another person, and the defendant's participation was

2 relatively minor.

3 ''(3) As used in this subsection—

4 "(A) 'opiate' means a mixture or substance con-

5 taining a detectable amount of any narcotic drug that is

6 a controlled substance in schedule I or II, other than

7 a narcotic drug consisting of (i) coca leaves; (ii) a

8 compound, manufacture, salt, derivative, or preparation

9 of coca leaves; or (iii) a substance chemically identical

10 thereto
;
and

11 "(B) 'felony' means an offense for which a term

12 of imprisonment of more than one year is authorized.".

13 Sec. 102. Part A of title III of the Comprehensive

14 Drug Abuse Prevention and Control Act of 1070 (21 U.S.C.

15 951 et seq. )
is amended as follows :

16 (a) Section 1010 (21 U.S.C. 960) is amended by

17 adding the following new paragi'aph at the end of subsection

18 (b):

19 "(3) (A) Except as provided in sul)paragraph (B),

20 the judge, in setting the sentence under paragraph (A)

21 for an offense involving an opiate, may not sentence the

22 person to probation, or suspend imposition or execution

23 of the sentence, or sentence the person pursuant to chap-

24 tor 402 of title 18, but shall sentence the defendant to

25 a term of imprisonment of not less than 3 years and shall
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1 desig-iiate a term of parole ineligll)ility pursuant to scc-

2 tion 4208(a) (1) of title 18, United States Code, of not

3 less than 3 years. A term of imprisonment mider this

4 subparagraph shall run conseeutively to any (>tli( r term

5 of imprisonment imposed on the defendant, and a term

6 of parole inelig-il)ility under this subparagraph shall run

7 consecutively to any other terms of parole ineligibility im-

8 posed on the defendant pursuant to section 4208(a) (1) of

9 title 18.

10 "
(]')) Notwithstanding the provisions of paragraph (3)

11 (A) ,
the court may sentence the defendant to a shorter term

12 of parole ineligibility than required under paragraph (3)

13 (A) ,
to a term of imprisonment with no term of parole in-

14 ... .

eligibility, or to probation, or may suspend imposition or

15

16

17

18

19

20

21

22

23

24

execution of the sentence, if the court finds that, at the time

of the offense—
"

(i) the defendant was less than eighteen 3'ears

old;

"(ii) the defendant's mental capacity was signifi-

cantly imj)aired, although not so impaired as to con-

stitute a defense to prosecution;

"(iii) the defendant was under unusual and sub-

stantial duress, although not such duress as would con-

stitute a defense to prosecution ;
or
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1
*'

(iv) the defendant was an accomplice, the con-

2 duct constitiitmg the oilense was prmcipall}^ the conduct

3 of another person, and the defendant's participation was

4 relatively minor.

5 ''(C) As used hi this paragraph
—

6 "(i) 'opiate' means a mixture or substance cou-

7 taining a detectable amomit of any narcotic drug that

8 is a controlled substance in schedule I or II, other than

9 a narcotic drug consistmg of (a) coca leaves; (b) a

10 comi)ound, manufacture, salt, derivative, or preparation

11 of coca leaves; or (c) a substance chemically identical

12 thereto, and

13 "(ii) 'felony' means an offense for which a term

14 of imprisonment of more than one year is authorized.".

15 (b) Section 1012 (21 U.S.C. 962) is amended by

16 addmg the following at the end thereof:

17 "(d) (1) Except as provided hi paragraph (2), the

18 judge, in setting the sentence for an offense under section

19 1010(b) involving an opiate, if the person committed such

20 violation after he had been convicted of a felony under Fed-

21 eral. State, or foreign law relating to an opiate, shall not

22 sentence the person to probation or suspend imposition or

23 execution of the sentence, or sentence the person pursuant

24 to chapter 402 of title 18, but shall sentence the person

25 to a term of imprisonment of not less than G years and



XXIX

1 sliall dcsilgnaie a term of parole iiieligil)i!i(y pursuant to

2 section 4208 (a) (1) of title IR. Tnitcd States Code, of

3 not less than (3 years, A term of imjM.-isomiieut under this

4 paragraph shall run consecutively to any other term of im-

5 prisonment imposed on the defendant, and a icnu of parole

6 ineligibility under this paragrapli shall run consecut!\e1v

7 to any other term of parole ineligibility imposed on the

8 defendant pursuant to section 420S(a) (1) of title 18.

9 "(2) Notwithstanding the provisions of paragraph (1),

10 the court may sentence the defendant to a shorter term of

11 parole ineligibility or imprisonmnent than required under

12 paragraph (1), to a term of imprisonment with no term of

13 parole ineligibility, or to probation, or may suspend im-

11 position or execution of the sentence, if the court finds that,

15 at the time of the offense—

16 "(A) the defendant was less than eighteen years

17 old;

18 "(B) the defendant's mental capacity was signifi-

19 cantly impaired, although not so Impaired as to constl-

20 tute a defense to prosecution ;

21
"
(C) the defendant was under unusual and sub-

22 stantial duress, although not such duress as would con-

23 stitute a defense to prosecution ; or

24 "(^) tlie defendant was an accomplice, the con-

25 duct constituting the oITense was principally the conduct
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1 of another person, and the defendant's participation was

2 relatively minor.

3
"
(3) As used in this subsection—

4
"

i-^) 'opiate' means a mixture or substance con-

5 taining a detectable amount of any narcotic drug that

6 is a controlled substance in schedule I or II, other than

7 a narcotic drug consisting of (i) coca leaves; (ii) a

8 compound, manufacture, salt, derivative, or preparation

9 of coca leaves; or (iii) a substance chemicall}' identical

10 thereto
;
and

11 "(B) 'felony' means an offense for which a term

12 of imprisonment of more than one year is authorized.".

13 (c) Section 1013 (21 U.S.C. 963) is amended by

14 designating the existing language as subsection (a) and

15 adding the following new subsection (b) :

16 "(b) (1) Except as provided in paragraph (2), the

17 judge, in setting the sentence under subsection (a) for an

18 attempt or conspiracy to commit an offense described in sec-

19 tion 1010(a) involving an opiate, may not sentence the

20 i)crson to probation, or suspend imposition or execution of

21 the sentence, or sentence the person pursuant to chapter

22 402 of title 18, but shall sentence the person to a term of

23 imprisonment of not less than 3 years and shall designate

24 a term of parole ineligibility pursuant to section 4208(a)

25 (
1 )

of title 18, United States Code, of not less tbnn .3 years,
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1 If the iJerson committed such violation after lie had been

2 convicted of a felony mider Federal, State, or foreign law

;5 relatmg to an opiate, the mandatory minmium term of ini-

4 prisonment under this subsection shall be not less than G

3 years and the mandatory minunum term of parole ineligibil-

(i JW pursuant to section 4208 (a) (1) of title 18, United

7 States Code, shall be not less than G years. A term of im-

8 prisonment under this paragraph shall run consecutively

9 to any other term of imprisonment imposed on the de-

10 fendant, and a term of pa]"olc ineligibility under this para-

J 1 graph shall run consecutively to any other term of parole

i-
ineligibility imposed on the defendant pursuant to section

13 4208(a) (1) of title 18.

14 "(2) Xotwithstanding the provisions of paragraph (1),

15 the court may sentence the defendant to a shorter term of

16
parole ineligibihty or imprisonment than required under

17 paragraph (1), to a term of imprisonment with no term of

18
parole ineligibihty, or to probation, or may suspend imposi-

19 tion or execution of the sentence, if the court finds that, at

20 the time of the ofTense—

21 "(A) the defendant was less than eighteen years

22 old;

23  ' "(B) the defendant's mental capacity was sig-

24
nificantly impaired, although not so impaired as to

25 constitute a defense to prosecution;
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1 "(0) the defendant was under unusual and sub-

2 stantial duress, although not sueh duress as woidd con-

3 stitute a defense to prosecution ;
or

i
"
(D) the defendant was an accomplice, the conduct

5 constituting the ofifense was principally the conduct

6 of another person, and the defendant's participation was

7 relatively minor.

8 "(3) As used in this subsection—

9 "(A) 'opiate' means a mixture or substance con-

10 taining a detectable amount of any narcotic drug that

11 is a controlled substance in schedule I or II, other than

12 a narcotic drug consisting (»f (i) coca leaves; (ii) a

13 compound, manufacture, salt, derivatixe, or preparation

14 of coca leaves; or (iii) a substance chemically identical

15 thereto ;
and

16 "(B) 'felony' means an offense for ^^•hich a term of

17 imprisonment of more than one year is authorized.".

18 Sec. 103. The Federal Rules of Criminal Procedure

19 are amended by adding the following new rule after rule 32:

20 ''Rule 32.1—SEiS:TE^^CE to a Mandatoey Sentence of

21 Impeisonment

22 "If a defendant is convicted of an ofifense for which he

23 may be sentenced to a mandatory term of imprisonment or a

24 mandatory term of parole inehgibility under section 401 (b)

25 (1) (C), 405(c), 406(b), 1010(b)(3), 1012(d), or
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1 lOlo ()j) of the Comprehensive Drug Abuse Prevention and

2 Control Act, as amended (21 U.S.C. 841(b)(1)(C),

3 845(c), 846(b), 960 (b) (3), 962(d), or 963(b)), the

4 court, prior to imposition of sentence shall hold a hearing

5 to determine whether a term of imprisonment and parole

6 ineligiltility is mandatory. The hearing shall be held Ijefore

7 the court sitting \A'ithout a jury, and the defendant and the

8 Government shall be entitled to assistance of counsel, com-

9 pulsory process, and cross-examination of such witnesses

10 as appear at the hearing. If it appears by a proponderance of

11 the information, including information submitted during the

12 trial, during the sentencing hcarhig, and in so much of the

13 presentence report relies on, that the defendant is sul)ject

^^ to a mandatory term of imprisonment and parole inehgibility,

1^' the court shall sentence the defendant in accordance with

1^ the appropriate provisions of the Comprehensive Drug Abuse

^^ Prevention and Control Act of 1970, as amended. The court

18 shall place in the record its findings, including an identifica-

19 tion of the information relied upon in making its findings.".

20 TITLE II—CONDITIONS OF RELEASE

21 Sec. 201. Part D of title II of the Comprehensive Drug

22 Abuse Prevention and Control Act of 1970 (21 U.S.C. 801

23 et seq.) is amended by adding at the end thereof the follow-

24
ing new sections :

80-321 O - 77 - 3



XXXIV

1 "release conditions

2 "Sec. 412. In setting conditions of release under section

3 3146 (a) of title 18, United States Code, for any person

4 eliarged with an offense under section 401 (a) of this title

5 or section 1010(a) of title III with respect to an opiate,

(; or charged under section 406 of this title with attempting or

7 conspiring to comtait an offense under section 401 (a) of this

8 title relating to an opiate, or charged under section 1013 of

9 title III with attempting or conspiring to commit an offense

10 under section 1010 (a) of title III relating to an opiate, the

11 judicial officer shall, in addition to determining which con-

12 ditions M'ill reasonably assure the appearance of the person

13 for trial, consider which conditions will reasonably assure

14 the safety of the community, the personal safety of persons in

15 the community including witnesses to the offense, and the

IG avoidance of future similar offenses by the person charged.

17 "denial of release peior to trial

18 "Sec. 413. (a) Subject to the provisions of this section

19 and notwithstanding the provisions of section 3146 of title

20 18, United States Code, a judicial officer may deny release

21 of a person charged with a violation of section 401 (a) of

22 this title or section 1010 (a) of title III with respect to an

23 opiate, or charged under section 406 of this title with at-

24 tempting or conspiring to commit an offense under section

25 401 (a) relating to an opiate, or charged under section 1013
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1 of title III with attempting or conspiring to commit an

2 offense under section 1010 (a) of title III relating to an

3 opiate, who—

4
"

(
1

)
^as previously been convicted of an offense

5 under any provision of Federal, State, or foreign law,

6 relating to an opiate, which is punishable b}' more than

7 one year's imprisonment ;

8
"
(2) at the time of the offense, was on parole, pro-

9 bation, or other conditional release in connection with a

10 conviction for or a pending charge of an offense under

11 Federal or State law that is punishable by more than

12 one year's imprisonment;

13 "
(
3

)
is a nonresident aUen ;

14 "
(4) was aiTested while in possession of a passport

15 or other documentation necessary for international travel

16
incorrectly identifying him or belonging to some other

1^
person ;

or

18
"(5) lias been convicted of liavhig been a fugitive

19 from justice, an escapee, or for willfulh' failing to appear

20 before any court or judicial othcer under Federal or

21 State law.

22 "
(b) No person described in subsection (a) of this sec-

23 tion shall be denied release unless the judicial officer—
24 "

(1) holds a hearing in accordance with the provi-

^^ sions of subseption (c)
of this section;
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1
"
(2) finds—

2
"

i-^) tli^t there is clear and convincing evi-

3 dencc that the person is a person described in para-

4 graph (1), (2), (3), (4), or (5) of subsection

5 (a) of this section;

6 "(B) that there are no conditions of release

7 which will reasonably assure the appearance of the

8 person charged, the safety of the community, the

9 personal safety of persons in the communit}' includ-

10
ing witnesses to the offense, or the avoidance of

11 future similar offenses by the person charged; and

12 "(C) that on the basis of information pre-

13 sented by proffer or otherwise to the judicial officer

14 there is a substantial probability that the person

15 committed the offense for which he is present be-

16 fore the officer, and

IT "(3) issues an order denying release accompanied

18 by written findings of fact and the reasons for its entiy.

19 "(c) The following procedures shall apply to hearings

20 held pursuant to this section:

21 "
(
1

)
Whenever the person is before a judicial

22
officer, the hearing may be initiated on oral motion of

23 the United States attorney.

24 "(2) Whenever the person has been released pur-

25 suant to section 3146 of title 18, United States Code,
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1 and it subsequently appears tliat such person may be

2 subject to an order denyiiig release under this section,

3 the United States attorney may initiate a hearing by

4 ex parte written motion. Upon such motion the judi-

5 cial officer may issue a warrant for the arrest of the

6 person.

7
"
(^) The hearing shall be held immediately upon

8 the person being brought before the judicial officer

9 for such hearing unless the person or the United States

10 attorney moves for a continuance. A continuance granted

11 on motion of the person shall not exceed five calendar

12 days, unless there are extenuating circumstances. A con-

13 tluuance or motion of the United States attorney shall

14 be granted upon good cause shown and not exceed three

15 calendar days. The person may be held pending the

16 hearing.

17
"
(4) The person shall be entitled to representation

18 by counsel and shall be entitled to present infomiation

19 by proffer or otherwise, to testify, and to present wit-

20 nesses in his own behalf.

21 ''(5) Information stated in, or offered in connec-

22 tion with, any order entered pursuant to this section

23 need not conform to the rules pertaining to the admissi-

2-i bility of evidence in a court of law.

25 "(6) Testimony of the person given during the
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1 hearing sliall not be admissible on the issue of guilt in

2 any other judicial proceeding, but such testimony shall

3 be admissible in proceedings mider sections 3150 and

4 3151 of title 18, United States Code, in perjuiy proceed-

5 ings, and for the purposes of unpeachment in any sub-

6 sequent proceedmgs.

7
*'

(
7

) Appeals from orders denying release may be

8 taken pursuant to section 3147 of title 18, United States

9 Code. The United States may appeal from orders grant-

10 ing release under this section.

11 "(d) The case of a person denied release pursuant to

12 this section shall be placed on an expedited calendar and,

13 consistent with the sound administi'ation of justice, his trial

1^ shall be given priority.

15 "definitions

16 "Sec. 414. As used in sections 412 and 413 of this

1'*^
title, the term—

18
"(a) 'judicial officer' means any person or court

19 authorized pursuant to section 3041 of title 18, United

20 States Code, or the Federal Eules of Criminal Procedui-e,

21 to admit to bail or otherwise to release a person before

22 trial or sentencing or pending appeal, in a court of the

23 United States and any judge of the Superior Court of

24 the District of Columbia; and
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1 "(^*) 'opiate' has the nieanmg set forth m section

2 401 (d) of this title.".

3 Sec. 202. The t^ble of contents at the beginning of the

4 Drug Abuse Prevention and Control Act of 1970 is amended

5 by adding the following new items after the item relating to

6 section 411:

"Sec. 412. Release conditions.

"Sec. 413. Denial of release prior to trial.

"Sec. 414. Definitions.".

7 TITLE III—rOEFEITUKE OF PEOCEEDS OE

8 ILLEGAL DEUG TEANSAOTIOXS

9 Sec. 301. Section 511 of the Comprehensive Dmg

10 Abuse Prevention and Control Act of 1970 (21 TJ.S.C.

11 881) is amended by :

12
(a) adding at the end of subsection (a) the follow-

13 mg new paragraph :

"
(Q) All proceeds of an offense described in this

title or title III and all moneys, negotiable instruments,

and securities used or intended to be used by any person,

directly or indirectly, in connection with a \iolation of

this title or title III." ;
and

(b) adding after the words "Whenever property"

in subsection (e) the words "described in subsections

(a) (1) through (a) (o)";and

14

15

16

17

18

19

20

21
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1 (c) adding a new subsection (h) at the end thereof

2 as follows :

3 "(h) Whenever property described in subsection (a) (6) is

4 forfeited for violation of this title or title III, the Attorney

5 General, making due provision for the rights of any innocent

6 person ;

7
"

(
1

) may dispose of property other than moneys,

8 negotiable instruments, and securities in the manner set

9 forth in subsection (e) ;

10 "(2) may dispose of negotiable instruments and

11 securities in the manner prescribed in subsection (c)

12 (2); and

13 "
(3) shall forward currency obtained from sales

14 pursuant to paragraph (2) and moneys forfeited under

15 subsection (a) (6) to the Treasui'er of the United States

16 for deposit in the general fund of the United States

17
Treasury.".

18 TITLE IV—ILLEGAL EXPORT OF CASH

19 Sec. 401. Section 231 (a) of the Currency and Foreign

20 Transactions Reporting Act is amended to read as follows :

21
"

(a) Except as provided in subsection (c) of this sec-

22 tion, whoever, whether as principal, agent, or bailee, or by

23 an agent or bailee :

24 (1) intends to transport, or have transported,

25 monetaiy instniments from any place within the United
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1 States to or through any place outside the United

2 States in an amount exceeding $5,000 on any one oc-

3 casion shall file a report or reports in accordance with

4 subsection (b) prior to departing from the United

5 States ;

6 (2) knowingly transports, or causes to be trans-

7 ported, monetary instruments from any place outside the

8 United States to or through any place within the United

9 States in an amount exceedmg $5,000 on any one oc-

10 casion shall file a report or reports prior to or at the time

11 of arrival in accordance with subsection (b) ;
or

12 (3) receives monetary instruments at the termina-

ls tion of their transportation by common carrier to the

14 United States from or through any place outside the

15 United States in an amount exceeding $5,000 on any one

16 occasion shall file a report or reports in accordance with

17 subsection (b) .".

18 Sec. 402. Section 235 of the Currency and Foreign

19 Transactions Eeporting Act (31 U.S.C. 1105) is amended

20 by redesignating subsection (b) as subsection (c) and by

21 adding a new subsection (b) as follows:

22 "(b) "Wlien because of exigent circumstances a warrant

23 cannot be obtained, any officer of Customs may search with-

24 out a warrant any of the individuals or objects included in

25 subsection (a) of this section if he has probable cause to
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1 believe that monetary instruments are in the process of trans-

3 portation and with respect to which a report reqitired under

3 section 231 of this Act (31 U.S.C. 1101) has not been filed

-1 or contains material omissions or misstatements.".

5 TITLE V—PEOMPT REPORTING OF VESSELS

6 Sec. 501. Section 433, Tariff Act of 1930, as amended

7 (19 U.S.C. 1433), is amended to read as follows:

8 "The master of any vessel from a foreign port or place,

9 or of a foreign vessel from a domestic port, or of a vessel of

10 the United States carrying bonded merchandise, or foreign

11 merchandise for which entry has not been made, amving at

12 any port or place within the United States, shall immedi-

13 atcly report the arrival of the vessel at the nearest custom-

14 house or such other place as the Secretary of the Treasury

15 may prescribe in regulations. The Secretary may by regii-

16 lation extend the time, not to exceed twenty-four hours after

1'7 the arrival of the vessel, in which to report arrival.".

18 Sec. 502. Section 459, Tariff Act of 1930, as amended

19 (19 U.S.C. 1459), is amended by substituting a comma

20 for the word "or" wherever it appears between the words

21 "entry" and "customhouse", and inserting after the word

22 "customhouse" the phrase "or other places as the Secretary

23 of the Treasury may prescribe in regulations.".
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94tii congress
2d Session

S. 3645

IN THE SENATE OF THE UNITED STATES

June 30 (legislative day, June 18), 1976

Mr. Hruska (by request) introduced the following bill
;
which was read twice

and referred to the Committee on the Judiciary

A BILL
To amend section 511 (d) of the Comprehensive Drug Abuse

Prevention and Control Act of 1970 (21 U.S.C. 881 (d) )

to raise the monetary hmit appHcahle to drug-related judicial

forfeitures from $2,500 to $10,000.

1 Be it enacted by the Senate and House of Eepresenta-

2 tives of the United States of America in Congress assembled,

3 That section 511 (d) of the Comprehensive Drug Abuse

4 Prevention and Control Act of 1970 (21 U.S.C. 881 (d) )

5 is amended by deleting the semicolon after the words "custom

6 laws" in the first sentence and inserting in lieu thereof the

7 following : ", except that whenever property is forfeited under

8 this Act, the sum of $2,500 in sections 607, 610, and 612

9 of the Tariff Act of 1930 (19 U.S.C. 1607, 1610, and

10 1612) shall be $10,000.".

II
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94th Congi-ess, 2d Session House Document No. 94-470

DRUG ABUSE

MESSAGE

FROM

THE PBESIDENT OF THE UNITED STATES
TRANSMITTING

PROPOSALS FOR FIGHTING DRUG ABUSE

April 27, 1976.—Message referred to the Committee of the Whole House

on the State of the Union and ordered to be printed

U.S. GOVERNMENT PRINTING OFFICE

WASHINGTON : 1976 •
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To the Congress of the United States :

I address this message to the Congress on a matter which strikes at

the very heart of onr national well-being
—
drug abuse.

The cost of drug abuse to this Nation is staggering. More than 5.000

Americans die each year from the improper use of drugs. Law en-
forcement officials estimate that as much as one half of all "street

crime"—robberies, muggings, burglaries
—are committed by drug ad-

dicts to support their expensive and debilitating habits. In simple
dollar terms, drug abuse costs us up to $17 billion a year.
But these statistics—ominous as they are—reflect only a part of the

tragic toll which drag abuse exacts. For every young pei-son who dies

of a drug overdose, there are thousands who clo not die but who are

merely going through the motions of
living. They sit in classrooms

without learning. They grow increasingly isolated from family and
friends. At a time when they should be preparing for the future, they
are "copping out" on the present.
The problem, moreover, is not limited to youth or to the disadvan-

taged. It extends to citizens of all ages and all walks of life—from the
housewife to tlie college professor. The cumulative effect is to diminish
the quality and vitality of our conununity life; to weaken the fabric
of our Nation.
When this problem exploded into the national consciousness in the

late 1960's, the response of the Federal Government was swift and
vigorous. Federal spending on a comprehensive program to control

drug abuse grew from less than $100 million in 1969 to over three-

quarters of a billion in 1974
; specialized agencies like the Drug En-

forcement Administration and the National Institute on Dnig Abuse
were created

;
and international diplomatic efforts to mobilize the as-

sistance of foreign governments in a world-wide attack on drug traf-

ficking were intensified.

With the help of State and local governments, community groups
and our international allies in the battle against narcotics, we were
able to make impressive progress in combatting the drug menace. So
much so that by mid-1973 many were convinced that we had "turned
the corner" on the drug abuse problem.

Unfortunately, while we had won an important victory, we had not
won the war on drugs. By 1975, it was clear that drug use was increas-

ing, that the gains of prior j^ears
were being lost, that in human terms,

narcotics had become a national tragedy. Today, drug abuse consti-

tutes a clear and present threat to the health and future of our Nation.
The time has come to launch a new and more aggressive campaign

to reverse the trend of increasing drug abuse in America. And this

time we must be prepared to stick with the task for as long as necessary.
Because of my deep concern about this problem and my personal

commitment to do something about it, last year I directed the Domestic
Council to undertake a thorough review and assessment of the ade-

quacy of the Federal drug program. That review, which culminated
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in the publication of the "White Paper on Drug Abuse," has helped
tremendously to refocus and revitalize the Federal effort. We have
made substantial progress in implementing the many sound recom-
mendations contained in the White Paper, but more needs to be done.

And more will be done. The first need for stronger action is against
the criminal drug trafficker. These merchants of death, who profit
fx'om the misery and suffering of others, deserve the full measure of

national revulsion. They should be the principal focus of our law
enforcement activities—at the Federal, State and local level. In this

regard, I am pleased to note that arrests by Federal law enforcement
officers of major drug traffickers are up substantially over previous

years. However, the progTess we have made in improving our ability
to apprehend these traffickers will be lost unless major changes are

made in the way our criminal justice system deals with drug traffickers

after arrest.

Justice Department statistics show that one out of every four per-
sons convicted of trafficking in heroin received no prison sentence at

all. One out of very three received a sentence of less than three years.
And since convicted traffickers are eligible for parole upon the com-

pletion of one-third of their sentence, even those who received longer
sentences rarely served more than a few years.

I believe this is wrong. It is wrong for the criminals who profit by
selling drugs, it is wrong for the victims of drugs, and it is wrong for

our system of justice. Laws which permit traffickers to go free to prey
again on society should be changed. These criminals must know with

certainty that, if convicted, they will go to jail for a substantial period
of time. Only then will the risk of apprehension be a deterrent rather
than just another cost of doing business.

Accordingly, I will submit to the Congress this week legislation
which will require mandatory minimum prison sentences for persons
convicted of trafficking in heroin and similar narcotic drugs. Sen-
tences under this legislation would be at least three years for a first

offense and at least six years for subsequent offenses or for selling to

a minor.
I want to emphasize that the purpose of this proposal is not to im-

pose vindictive punishment but to protect society from those who prey
upon it and to deter others who might be tempted to sell drugs. Con-

sidering the terrible human toll that drug addiction takes and the

extent to which it contributes to more and more crime, it is a matter
of high priority that Congress make our laws more effective in curbing

drug traffic.

Another serious problem with current Federal law is that even the

most notorious drug traffickers are usually released on bail soon after

arrest. The bail is often small and the profits from drug trafficking are

large, so raising and then forfeiting the bail is just another cost of

domg business. A 1974 Justice Department study shows that 48 per-
cent—nearly one out of two—of a sample of individuals arrested for

trafficking in narcotics were implicated in post-arrest drug trafficking
while out on bail. Other studies show that approximately one-fcurth of

all bail-jumpers in drug cases are aliens who were caught smuggling
drugs into the country. These offenders simply flee to their homelands

upon posting bail. There, they serve as walking advertisements for in-

ternational traffickers attempting to recruit other couriers.
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This, too, is wrong. Therefore, in addition to asking Congress to

establish mandatory minimum sentences, I shall submit to Congress
legislation that would enable judges to deny bail if a defendant
arrested for trafficking heroin or dangerous drugs is found (1) to have

previously been convicted of a drug felony; (2) to be presently free

on parole; (3) to be a non-resident alien; (4) to have been arrested in

possession of a false passport; or (5) to be a fugitive or previously
convicted of having been a fugitive.

Next, the Federal government must act to take the easy profits out

of drug selling.
We know that tremendous amounts of money are illegally taken out

of the counti-y each day, either to purchase drugs or to transfer profits
made by selling drugs to safe and secret bank accounts abroad. To
prevent this money from being smuggled out of the country, I will

ask Congress to grant to the U.S. Customs Service the authority to

search persons suspected of smuggling money out of the country as

Customs now has the authority to search for contraband entering the

country.
I shall ask Congress to pass legislation requiring the forfeiture of

cash or other personal property found in the possession of a narcotics

violator—where it is determined that it was used or was intended for

use in connection with an illegal drug transaction.

I shall ask Congress to change provisions of the law which allow the

seizure of vehicles, boats and aircraft used to smuggle drugs. At pres-

ent, these may be seized by administrative action only if the value of

the property is less than $2,500; otherwise action by a Federal judge
is necessary.

This $2,500 limitation is out of date and must be changed. There-

fore, I shall ask Congress to raise to $10,000 the ceiling for adminis-

trative forfeitures. This will not only make law enforcement against
traffickers more swift and more effective but it will also help to relieve

court congestion.
I shall ask Congress to tighten the provisions of the law relating to

small privately owned boats reporting to Customs after their arrival.

At present, the masters of these vessels have 24 hours to report their

arrival to Customs—and that is ample time to unload contraband. I

shall ask Congress to pass legislation requiring such vessels to report
to Customs immediately upon their arrival.

I call on Congress also to ratify an existing treaty for the interna-

tional control of synthetic drugs.
Over the past fifty years the major nations of the world have

worked out treaty arrangements for the international control of drugs
with a natural base, such as opiates and cocaine. But no similar ar-

rangements exist for the control of synthetic drugs
—such as barbitu-

rates, amphetamines and tranquilizers; and the abuse of these syn-
thetic drugs is a growing problem wliich is now almost as serious as

the abuse of heroin in the United States.

Five years ago the United States played a major role in the prepa-
ration of the 1971 Convention on Psychotropic Substances, a treaty to

deal with international traffic in synthetic drugs. But the Senate has

not yet ratified this treaty, and Congress has not yet passed the en-

abling legislation.



xLvni

The delay in U.S. ratification of the Convention has been an em-
barrassment to us. Moreover, it has made it extremely difficult for us
to urge other countries to tighten controls on natural-based narcotic

substances, when we appear unwilling to extend international controls

to amphetamines, barbiturates and other psychotropic drugs which
are produced here in the United States.

So far, I have emphasized the need for additional legislation and

Congressional action.

But there are Executive actions which I can take and I am today
doing so.

The Federal program to control drug abuse is as diverse as any in

government, involving some seven Cabinet departments and seven-

teen agencies. It is vitally im.portant that the efforts of these depart-
ments and agencies be integrated into an effective overall program but

that responsibility for specific program management rest with the

appropriate departments and agencies.

Accordingly, I am today establishing two new Cabinet committees—
one for drug law enforcement and the other for drug abuse prevention,
treatment and rehabilitation.

The Cabinet Committee for Drug Law Enforcement will consist of

the Attorney General as chairman and the Secretaries of the Treasury
and Transportation. The Cabinet Committee on Drug Abuse Preven-

tion, Treatment and Eehabilitation will consist of the Secretary of

Health, Education, and Welfare as chairman, the Secretary of De-

fense, the Secretary of Labor and the Administrator of the Veterans
Administration. I charge the Attorney General and the Secretary of

HEW, as chairmen of these committees, with responsibility for over-

sight and coordination at all Federal activities within their respective
areas.

In carrying out his responsibilities as Chairman of the new Cabinet

Committee on Drug Abuse Prevention, Treatment and Eehabilitation,
the Secretary of HEW should give particular attention to developing

expanded vocational rehabilitation opportunities for drug addicts.

Experience has shown that treatment alone is not enough. Unless some-

thing is done to alter the fundamental conditions which led the in-

dividual to seek escape through drug use, a relapse is likely. A job,
with the dignity and self-esteem it brings, is essential to help the in-

dividual re-enter the mainstream of American life. Further, the Sec-

retary of HEW and the Attorney General will work together to

develop plans for improving the coordination between the drug abuse

treatment system and the criminal justice system.
I am directing the Secretary of the Treasury to work with the Com-

missioner of the Internal Revenue, in consultation with the Attorney
"General, and the Administrator of the Drug Abuse Enforcement Ad-

ministration, to develop a tax enforcement program aimed at high-
level drug traffickers. We know that many of the biggest drug dealers

do not pay income taxes on the enormous profits they make on this

criminal activity. I am confidsnt that a responsible program can be

designed which will promote effective enforcement of the tax laws

against these individuals who are currently violating these laws with

impunity.
No matter how hard we fight the problem of drug abuse at home, we

cannot make really significant progress without the continued coopera-
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tion of foreign governments. This is because most dangerous narcotics

are produced in foreign countries. Thus, our capability to deal with

supplies of drugs available in the United States depends largely on
the interest and capability of foreign governments in controlling the

production and shipment of illicit drugs.

Many countries still see drug abuse as primarily an American prob-
lem and are unaware of the extent to which the problem is truly global
in scope. Poorer nations find it difficult to justify the allocation of
scarce resources to deal with drug abuse in the face of many other

pressing needs. Also, some opium producing countries lack effective

control over, or access to, growing areas within their boundaries and,
thus, their efforts in drug control programs are made more difficul t.

Still, we have been reasonably successful in enlisting the cooperation
of foreign governments. We must now intensify diplomatic efforts at

all levels in order to encourage the gi^eatest possible commitment from
other governments to this international problem. We must continue to

provide technical and equipment assistance through cooperative en-

forcement efforts with U.S. agents stationed overseas, all aimed at

strengthening drug control organizations within foreign countries.
And we must continue to participate in building institutions and a sys-
tem of international treaties which can provide a legal framework for
an international response to this international problem.

I have spoken personally to President Echeverria of Mexico and
Lopez-Michelsen of Colombia and Avith Prime Minister Demirel of

Turkey in an effort to strengthen cooperation among all nations in-

volved in the fight against illicit drug traffic. I intend to continue to

urge foreign leaders to increase their efforts in this area. Attorney
General Levi has recently discussed drug control problems with the

Attorney General of Mexico and Secretary of State Kissinger has
discussed narcotic control efforts with senior officials in Latin America
on his recent trip there. I have asked both of them, as well as our Am-
bassador to the United Nations, William Scranton, to continue to ex-

pand these important discussions.

The reactions of the governments which we have approached have
been positive

—there is a genuine and healthy air of mutual concern
and cooperation between oui^ pountries and j am confident that our

joint efforts will bring about d, real reduction ih drug trafficking into
the United States.

One recent example of the new awareness and commitment of foreign
governments to this struggle deserves special mention. President Eche-
verria has written to inform me of his intention to set up a cabinet
level commission to coordinate all law enforcement and drug treat-

ment programs within Mexico and to suggest that his commission

might periodically exchange information and ideas with a counter-

part here. This proposal, which was the result of discussions between
President Echeverria and concerned members of the United States

Congress, stands as a clear sigTial that the Mexican government recog-
nizes the need to build a coordinated response to the problem of drug
abuse. I believe the periodic exchange of views on this matter between
our two nations would be helpful. Accordingly, I am assigning re-

sponsibility for liaison with the Mexican Commission to the Cabinet
Committee on- International Narcotic Control and I am directing the

Secretary of State, as Chairman of the CCINC to immediately form
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an executive committee to meet with its Mexican counterpart to dis-

cuss ways in which our government can collaborate more effectively.

We shall of course consult with concerned members of Congress as

these efforts are carried on.

Drug abuse is a national problem. Our national well-being is at

stake. The Federal Government—the Congress, the Executive Branch
and the Judicial Branch—State and local governments, and the private
sector must work together in a new and far more aggressive attack

against drugs.
I pledge that the Federal Government will maintain the high pri-

ority which it has given this problem. We will strengthen our law
enforcement efforts and improve our treatment and rehabilitation

programs. With Congress' help, we will close loopholes in our laws

which permit traffickers to prey on our young; and we shall expect
the courts to do their part.

All of this will be of little use, however, unless the American people
rally and fight the scourge of drug abuse within their own commu-
nities and their own families. We cannot provide all the answers to

young people in search of themselves, but we can provide a loving and
a caring home ;

we can provide good counsel
;
and we can provide good

communities in which to live. We can show through our own example
that life in the United States is still very meaningful and very satis-

fying and very worthwhile.
Americans have always stood miited and strong against all enemies.

Drug abuse is an enemy we can control but there must be a personal
and a national dedication and commitment to the goal.

If we try, we can be successful in the long run. I am convinced we
caji—and that we will.

Gerald R. Ford.
The White House, April 27, 1976.



IRS: TAXING THE HEROIN BARONS

The Narcotic Sentencing and Seizure Act of 1976

(S. 3411 and S. 3645)

THURSDAY, AUGUST 5, 1976

U.S.SenATE,
Subcommittee To Inv^estigate Juvenile Delinquency,

Committee on the Judiciary,
Washington^ D.C.

The subcommittee (composed of Senators Bayh, Hart, Biirdick,

Kennedy, Mathias, Hruska, and Fong) met, pursuant to notice, at

9 :40 a.m., in room 2226, Dirksen Senate Office Building, Senator Birch

Bayh (chairman of the subcommittee) presiding.
Present : Senator Bayh.
Also present : John M. Rector, staff director and chief counsel

; Mary
Kaaren Jolly, editorial director and chief clerk

;
and Kevin O. Faley,

assistant counsel.

Senator Bayh. We will reconvene our hearing this morning, from
the hearing of July 28, 1976.

The subcommittee's enabling resolution. Senate Resolution 375, sec-

tion 12, 94th Congress, is hereby noted for the record. Also, S. 3411,^

the bill before us, and President Ford's message of April 27, 1976,^ on

drug abuse will be included in the record.

OPENING STATEMENT OF SENATOR BIRCH BAYH, CHAIRMAN

Senator Bayh. Today we continue the Subcommittee To Investigate
Juvenile Delinquency's review of the President's drug abuse message to"

the Congress and his "Narcotic Sentencing and Seizure Act of 1976,"
S. 3411. It is our intention to forge a sensible statutory response to the

abuse of high-risk drugs and to major drug traffickers that will assure

an effective and judicious use of our limited criminal justice resources.

There is an enterprise in this Nation that employs persons from every
walk of life. This business packages its goods in ski poles, hand made
pottery, antiques, sardine cans and even expensive sports cars. It oper-
ates fjround the clock 7 days a week ; it has at its disposal fleets of fishing

trawlers, pleasure boats and squadrons of aircraft to serve the needs of
its hundreds of thousands of American customers. It has not only

managed to endure a record period of inflation, but also has, in fact,

prospered under full employment.

^ See p. XIX et seq.
2 See p. xLiv et seq.

(1)



The enterprise is heroin trafficking.
A primary premise of my approach is that the Federal Government

must act more decisively to attempt to take the easy prohts out of major
drug trafficking.
As policymakers we must place the nature and extent of heroin traf-

fic in perspective. As Assistant Secretary of the Treasury David Mac-
donald told the Subcommittee last week, it is important to recognize
that what we are talking about : ''is big business. In terms of dollars, it

is one of the larger industries in the United States and exceeds the gross
sales of many multinational corporations.-'
The Treasury Department estimates that the retail value of heroin

sold in the United States each year is in the neighborhood of $7 bil-

lion. In my view this is a conservative estimate. Others have found that

the domestic heroin market sales are in excess of $10 billion annually.
In 1972, the entire domestic prescription drug industry accounted for

S5.4 billion in sales, or significantly less than the illicit domestic heroin

industry
—which, incidentally, pales by comparison with our legiti-

mate domestic narcotic sales of $120 million. The drug industry em-

ployed 143,985 persons in the United States; and, in the latest year for

which data are available, paid a total of nearly a billion dollars in

taxes. The outlaw drug industry paid negligible taxes, if any.

ILLEGAL EMPIRE GREATER THAN 65 PERCENT OF W^ORLD's LARGEST

COMPANIES

The annual domestic sales of this illegal empire are greater than 34

of the 50 largest industrial companies in the world.

The annual domestic sales of this illicit giant exceed those of 495 of

America's 500 largest industrial corporations. Its gross sales: double

Eastman Kodak's; triple those of Lockheed Aircraft or McDonnell

Douglas, Coca-Cola or Pepsi Co., R. J. Reynolds Industries or Phillip

Morris; quadruple Anheuser-Busch and are tenfold the sales of Jos.

Schlitz Brewing: and are 7 times those of Campbell Soup and 30

times the sales of Gerber Products.

Many of the high-level traffickers who generate these astronomical

sales records are insulated from the illegal merchandise and conse-

quently cannot readily be convicted for drug violations, but are often

vulnerable to financially oriented investigations. As Secretary Mac-
donald pointed out last week such an approach "could have greater

impact than by concentrating solely on the drug transactions them-

selves."

president's MESSAGE SUPPORTS DORMANT NTTP PROGRAM

I was especially pleased that the President, in his April drug mes-

sage, called for the reactivation of the Internal Revenue Service tax

enforcement program aimed at high-level drug traffickers. In reaffirm-

ing his support for this dormant, but vital program, the President said :

We know that many of the bigj^est drug dealers do not pay income taxes on the

enormous profits they make on this criminal activity. I am confident that a respon-
sible program can be designed which will promote effective enforcement of the

tax laws against these individuals who are currently violating these laws with

impunity.



This IRS narcotic traffickers tax program, aimed specifically at

m.ajor trug traffickers, was annomiced by the former President in

June 1971, and the Congress then voted emergency funds for this \dtal

and worthwhile initiative. Though a recent review of the impact of this

program by the Domestic Council Drug Abuse Task Force charac-

terized it as ''extremely successful,*' all is not well with this special

attempt to tax narcotics merchants. In fact, since 1973, after an im-

pressive 18-month track record, the current IRS Commissioner, whom
we will hear from this morning, reportedly downgraded and even-

tually deemphasized
—some would assert dismantled—the program.

It appears, however, that the Internal Revenue Service is in the

process of reconsidering the viability of the NTTP. Whether this ap-

parent reassessment was voluntary or not should be left to the specula-

tors; but, coincidentally, the day before our first hearing on the

President's drug message, on July 27, 1976, the Administrator of DEA
and the Commmissioner of IRS signed a memorandum of understand-

ing regarding the Presidential directive to reestablish a tax enforce-

ment program aimed at high-level drug trafficking.

We are anxious to cooperate with DEA and IRS in the revitalization

of this program. I cannot accept, however, the premise of some that

an intolerable level of abuse is an inherent byproduct of a Federal

effort designed to insure that the barons of this enormous heroin em-

pire are not immune from the burden that law-abiding taxpayers
share.

Of course, reasonable persons can differ about policy, but I am cer-

tain that we all are concerned that the IRS not be used for political
or other improper purposes.
We intend to work closely with the Justice and Treasury Depart-

ments to help guarantee that the narcotics traffickers tax program is

implemented consistent with the effective oversight and controls rec-

ommended by my distinguished colleague from Idaho.
It is remarkable that taxpayers have not revolted against an absurd

policy that requires millions of decent, hardworking men and women
to voluntarily relinquish a portion of their paychecks, while, despicable
merchants of death and despair are put on notice that they can con-

tinue to flaunt our tax laws with impunity.
As testimony before the subcommittee last week reemphasized, the

American public and the Congress were hoodwinked into believing
that the legendary corner of heroin abuse had been turned. Today's
realities regarding drug abuse—a country blanketed from coast-to-

coast with lethal brown heroin and all the inevitable tragedies
—are

sobering evidence of the task before us and the compelling need for

a realistically focused Federal drug policy.
Our witnesses today each have special knowledge and responsibili-

ties regarding these concerns. I welcome them and look forward to an
informative and productive session.

The Congress and the President and the country have talked and
worked and expressed concern about the problems of drugs for more

years tlian I care to remember, yet the problem continues to escalate.

Society continues to suffer in part because a few of its members are

trying to get rich at the expense of others.

What this committee is determined to do is to redouble our efforts

to try and get some results. I believe in due process and I believe in



the rio^hts of each American citizen, but I think the time has long since

passed when we can permit a handful of these citizens to peddle poison
for profit and prey on the rest of society. Surely we have the capacity
to walk that delicate balance, on the one side of which we guarantee
to each of our citizens his or her rights; at the same time, say to those

nonaddicts who continuously involve themselves in heroin traffic that

we are going to put them in jail and that we are going to keep them
there. We are not going to let them continue to make life miserable

for so many. That is not an easy task, and we don't otfer any panacea.

Certainly we are going to continue our search for a better solution.

Our leadoft' witness this morning is Mr. Alexander, the Commis-
sioner of the Internal Eevenue Service. We appreciate your being with

us this morning, especially in view of your longtime interest and
relevant responsibility.

However, before we begin with our panel of witnesses I will enter

in the record at this point my remarks before the Senate, of August
3, 1976, in regards to legislative strategy targeting drug traffic

kinofpins.

[Testimony continues on p. 29.]

[Excerpt from the Congressional Record, Aug. 3, 1976]

BAYH CALLS FOR SENSIBLE FEDERAL DRUG CONTROL PRIORITIES

Legislation Strategy Targeting Drug Traffic Kingpins

Mr. Bayh. Mr. President, last week the Subcommittee to Investigate Juvenile

Delinquency began its assessment of President Ford's April 27, 1976, drug abuse

message to the Congress and the accompanying proposal for fighting drug abuse,

the Narcotic Sentencing and Seizure Act of 1976, S. 3411, which was introduced

on May 11, 1976, by Senators Hruska, Eastland, Hugh Scott, Thurmond, and

Buckley.
Since this Presidential proposal was introduced in mid-May, other committee

business, and my illness coupled with recent recesses made immediate hearings

impossible. We are especially appreciative that Majority Leader Mansfield and

Minority Leader Scott permitted us to proceed with these vital hearings late

in the session.

We intend to give specific attention to the stark reality that many who sustain

the flow of heroin and equally dangerous drugs such as barbiturates, do so while

on bail and that when convicted only a few spent substantial time in custody.
To add insult to injury these same high-level traffickers manage to avoid the tax

collector while law-abiding citizens carry their share of the tax burden. It is in-

tended that these hearings will help refocus national concern and stimulate

fair, but firm Federal response to those who profit from the liavoc wrought by
drug traffic.

Last week we heard impressive and alarming testimony about our Nation's

inability to even focus our drug law enforcement apparatus and our criminal

justice resources on these "kingpin" profiteers. While I am esi)ecially concerned
that the constitutional rights of criminal defendants are fully secured, I am
likewise concerned that within such a framework our citizens are fully protected.
We must reallocate our resources and shari>en our prosecutorial tools and
strengthen our criminal justice system so that it deters, disrupts, and detains

these criminals.

Since the i)assage of the Comprehensive Drug Abuse Prevention and Control

Act—Public Law 91-513—in 197(». our subcommittee to investigate juvenile de-

linquency, which developed this measure, has monitored its implementation and
.sought to as^sure that the Federal agencies responsible for its enforcement acted

appropriately to curb the illegal imiX)rtation, manufacture, and distribution of

controlled drugs.
The 1970 act also established a comprehensive scheme for the regulation and

control of dangerous drugs manufactured for legitimate pui-poses. It was to

more specifically address that facet of the 1970 act—the Controlled Substances
Act and the Controlled Substances Transport and Export Act—that the con-

stitutional cornerstone became the commerce clau.se rather than the taxing au-

thority. In any case, regarding illegal traffic in natural opiates—heroin, mor-



phine—whether under the tax authority approach or the commerce clause it is

difficult to hypothesize a case with no interstate aspect.

Regarding the dimension and abuse of domestic legally manufactured con-

trolled substancse we liave made considerable progress in the last several years.

We have obtained a drastic, but necessary, 95-percent reduction in domestic am-

phetamine production. We have secured more appropriate control over our pro-
duction and distribution of other drugs with high abuse potential, including
the barbiturates and methaqualoue. And to prevent illegal traffic and abuse of

methadone we have obtained stricter controls over its storage and distribution.

In short, these and similar important steps have effectively helped to reduce
illicit traffic and clandestine manufacture of controlled drugs.
Our efforts aimed at curbing illegal traffic in illegal drugs have not experienced

the same degree of success.

The subject of extensive hearings by the subcommittee last year on the effec-

tiveness of the Nation's drug control laws—the opium poppy—is not of domestic

origin, but its byproducts, or at least one of them—heroin—is certainly familiar

to every American.
Indeed, we are all too familiar with the devastating effects of heroin on the

individual addict, their families, and society at large. We know^ that heroin abuse
has destructive physiological consequences, debilitating the health of the abuser
and impairing an addict's ability to lead a normal productive life. The social

consequences are equally devastating. In order to support a habit, the addict
is driven to engage in criminal activities which threaten the safety and well-

being of all our citizens. The costs in human and economic terms are enormous :

Billions of dollars are expended each year to protect our citizens from drug-
related crime ;

Billions of dollars of merchandise are stolen each year to support heroin habits ;

Billions of dollars are invested annually in drug prevention, treatment, and
rehabilitation programs ;

Many innocent people are physically assaulted and even killed in the course
of drug-related crime ; and
Hundreds of thousands of otherwise productive lives are lost to the destructive

and often endless cycle of heroin addiction.
We have learned—and through the course of our recent hearings are still

learning—from bitter experience that there are no simple solutions to the epi-
demic of narcotic addiction nor to the ever-escalating levels of illegal narcotic
traffic. There are no panaceas—no magic wands.

In fact, opium control presents especially difficult and complex considerations.
The plant which spawns heroin to whicli our citizens succumb likewise issues

drugs to ea.se the mi.sery of the terminal cancer patient and, ironically, provides
us with the antagonist medication necessary to treat those suffering acute nar-
cotic overdose. There is little doubt that the opium poppy is a double-edged sword,
life threatening and life saving.
We have made some progress in curbing narcotic traffic and addiction, but we

must be forever vigilant that rhetoric about "the light at the end of the tunnel"
or "turning the corner'" on any problem not delude us into believing that we have
actually accomplished our objectives.
One thing that we established through our hearings last year was that the

White House was less than candid with Congress and the American people re-

garding their assessment of the importance of the Turkish ban on the cultivation
of opium poppies in the effort to curb heroin traffic and addiction.
Former Presidential a.ssistants with special responsibilities in the area of drug

control and abuse told the subcommittee that in October 1971 shortly after the
Turkish Government announced the ban, that the plan was ill-conceived.

Dr. Jerome Jaffe, former Director of the White House Special Action Office
testified that he never believed that a ban on the growth of opium poppies would
be effective in stopping the spread of heroin in the United States.

Mr. Walter Minnick, former White House Staff Assistant to the President
for Domestic Affairs and Staff Coordinator for the Cabinet Committee on Inter-
national Narcotics Control, told the subcommittee, quite candidly, that :

"The Congress and the American people were led to believe that the ban was
an indispensable part of getting on top of heroin addiction."
Throughout 1972 the White Hou.se produced release after release, heralding

the Turkish ban as a major breakthrough in the fight against heroin addiction
and as clear evidence that the battle was well on its way to being won. This
"hoopla" about the ban stepped up markedly during the fall of that year.



Apparently the Nixon administration was more concerned in 1972 with the re-

election campaign than they were about controlling poppy production and solv-

ing the heroin problem.
The record developed to date by the subcommittee leaves little doubt that the

Nixon administration not only created a misimpression about the ban and the

policy of eradication, but that it had little time, if any, to heed the caution and
advice of medical experts and others who warned that such policies could have

long-term damaging ramifications including possible shortages and the emergence
of a strong, viable Mexican connection along our southwestern border.

Even prior to former President Nixon's message to Congress in June 1971,

which set out the dual objectives of a ban on poppies and the development of syn-

thetic alternatives to opiates, agencies experts in a confidential memorandum
had alerted the White House to these likely ramifications.

Testimony presented to the subcommittee, however, revealed that White House
advisers including Mr. John Ehrlichman reportedly had decided that the poppy
ban was "good politics" in that it would provide a high-profile, simple, ostensible

answer to the crime problem with which heroin addiction and traflic are so inti-

mately associated.
Even in late 1972 and 1973 when the prospect of an opiate shortage was rapid-

ly becoming a reality, the White House ignored warnings by the medical com-

munity and others that White House "poppy politics" was responsible for the

shortage as well as the failure to effectively focus on heroin traflSc.

In a very short period of time Mexico had become the primary supplier of

heroin to the United States, and although the Turkey ban did cause a short-

age of heroin it was, as General Accounting OflBce investigators told the subcom-

mittee, limited to major cities in the East and "a temporary thing at best."

The heroin problem now is worse than it was before the ban.

The American people are sick and tired of being sold a bill of goods.
As a Member of Congress who has, likewise, relied on less than candid repre-

sentations at the highest levels of the executive branch in recent years, I know
we were sold a bill of goods in this instance.
We are interested in developing a full and complete understanding of these is-

sues so that sound national policies in the area can be substituted for past mis-
takes.

As late as February 21, 1974, President Nixon concluded his drug abuse in Amer-
ica message to the Congress by saying in part :

"Drug abuse is a problem that we are solving in America. We have already
turned the corner on heroin."

Now, even White House officials, as they announce that all the indicators of
heroin abuse are up again, are cautioning others about claiming victory in the
war against the poppy and heroin. In fact, on March 5, 1975, Dr. Robert Du-
pont then Director of the White House Special Action Office on Drug Abuse Pre-
vention, told the subcommittee that "we can no longer talk about having turned
the corner on heroin anywhere."

Similar discouraging observations were contained in the recently released Na-
tional Institute on Drug Abuse publication "Heroin Indicators Trend Report."
Director Dupont reiterated the mistake that was made in interpreting what
proved to be a regional temporary down-trend in usage in 1973 as a turning point
in the national antidrug fight and revealed that the evidence is now clear that
since 1973 the heroin use problem in the United States had deteriorated.

:Maps provided for the subcommittee use in December 1974 by GAO graph-
ically illustrate the source of what Dr. Dupont termed the deteriorating heroin
problem : Mexico.

Mexico has become a significant supplier of the heroin reaching United States
markets for illicit distribution. DEA statistics show that in the year ending
June 30, 1972, 8 percent of the heroin seized in the United States was Mexican.
By June 30, 1973, the amount of seized heroin from Mexico had more than qua-
drupled and accounted for 37.2 iiercent of all heroin seized in the United States.
In March of 1975 DEA informed the subcommittee that 65 percent of the heroin
reaching the United States comes from Mexican peoples.
By last fall Mexico had taken over as the dominant or nearly exclusive source

for illegal heroin throughout the Nation, overshadowing Europe, the Near East,and Southeast Asia. According to a special October 19, 1975, DEA report to the
subcommittee during the first months of 1975, 90 percent of 305 heroin samples
confiscated in 13 major cities by the DEA were Mexican processed.
The special DEA report confirms the view that the route that brought French-

processed Turkish heroin has been effectively blocked. Less than 2 percent of the



confiscated heroin analyzed between January and June 1975, came from Europe
or the Near East. In 1972, 44 percent of the sample came from those areas.

During the period, Turkey halted the growing of the opium poppy from which

heroin is made. Earlier last year, Turkey resumed cultivation. Let us hope that

the use of the poppy-straw process of harvesting the opium will eftectively pre-

vent resurrection of the infamous "French Connection".

Thus I am extremely concerned that all necessary steps be taken to prevent the

diversion and traffic in Turkish opium that has formerly contributed so heavily

to the destruction of so many thousands of lives and was so intimately linked

to the ever-escalating levels of violent crime.

The Turkish Government claims that it will prevent the new opium crop from

getting into criminal channels. The resort to the ix»ppy straw method of proces-

sing will help to assure the desired objective, but much more is necessary. To
date slightly more than 300 agents are reportedly available to monitor 50,000

acres of poppies being cultivated in small plots. The jeeps necessary to reach re-

mote areas as I understand it have not yet arrived. To get the job done will re-

quire a dedicated and committed effort by the Turkish Government.
I urge the President to monitor the harvesting and processing of the new

crop very carefully, so that if necessary he can take appropriate action under the

Foreign Assistance Act to suspend economic and military aid.

"When drastic action was taken to rescue American seamen seized by Cam-
bodia, the President .stressed the importance of showing that the United States

intends to remain strong. If and when the lives of thousands are threatened by
diverted Turkish opium, I hope that the President is at least equally committeed
and willing to show the strength of the United States.

Already the Turkish decision to again cultivate the poppy has made some im-

pact on the illicit market. In Seattle, for instance, the resumption reportedly
prompted many distributors to release '"stockpiled" Mexican heroin which had
been withheld from the market in an attempt to force the price up. This surge
to supply has led to more narcotic seizures in January of this year than in all of
1974 in that area. Similar reports are being received from around the Nation.
Whether the Turkish Government fails to hold to their commitments or not, we

are again confronted with a horrendous heroin trafficking problem.
The increasing flow of Mexican heroin toward the major cities of the Northeast

and the drying up of the European supply are the most starting aspects of the
first half of 1975 DEA figures. A survey completed early in 1972, showed that the
furtliest penetration of Mexican-processed heroin eastward was an irregular
line running from Detroit to the Florida Panhandle. The GAO maps supplied to
the subcommittee also illustrate the significant Mexican heroin market dur-
ing the same period.

For instance, in Boston 100 percent of all confiscated samples came from Mex-
ico in 1975 and none from Europe. In 1974, 50 percent of the Boston samples
had come from Mexico and 17 percent from Europe.

In New York City, 83 percent of the samples were Mexican-processed in the
first half of 1975 compared with 10 percent from Europe. In 1974, 21 percent of
the samples were Mexican and 67 percent were European.
For Philadelphia, 83 percent of the samples were Mexican in 1975 and none

were from Europe in 1975. In 1974, 50 percent of the samples were Mexican and
17 percent were from Europe.
The new figures show that Mexican-processed heroin has even established it-

self for the first time in the Pacific Northwest, replacing heroin from South-
east Asia.
The already entrenched position of Mexican-processed heroin in the Middle

West and the Southwest was further confirmed bv the new figures For in-

^^^M^^;.??^^^*^^*^ samples were 93 percent Mexican in 1974 and 94 percent in 1975,while Chicago remained at 100 percent Mexican for both years.
However, in 1972. Detroit samples showed 58 percent of the heroin was proc-essed in Euroiie and 30 percent in Mexico. For Chicago, 44 percent in 1972 was

European and 33 percent was Mexican.

^V^^, Midwest, and the Chicago area in particular, has become the main line of
distribution for the Mexican brown heroin. The DEA deputv regional director
in Chicago relates that "we are up to our ears in Mexican heroin". It i.s estimated
tnat between 3.8 and 7.5 tons of heroin arrive in this principal U.S. marketplacefor Mexican brown.
Renewed diplomatic steps are required. Mr. Bensinger, the DEA Administratorand Executive Director of the New Cabinet Committee for Drug Law Enforce-

ment, and U.S. Ambassador Sheldon Vance, Senior Adviser and Coordinator
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for International Narcotics Matters to the Secretary of State, have Icept the sub-

committee apprised of important diplomatic efforts, including the recent June 8,

1976, meeting between Attorney General Pedno Oeda-Paullada on the apparently
successful opium poppy eradiction program, but much more must be done.

I ask unanimous consent that four charts illustrating the extensive impact of

Mexican heroin be printed at this point in the Record.
There being no objection, the charts were ordered to be printed in the Record.

as follows :

HEROIN SOURCE IDENTIFICATION FOR THE U.S. HEROIN MARKET, JANUARY TO JUNE 1975»
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HEROIN SOURCE IDENTIFICATION FOR THE U.S. HEROIN MARKET, 1973'
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been at best a grave disappointment. I am confident that my colleague, Senator

Nunn, and others on the Senate Government Operations Committee are dedi-

cated to assuring that the proper governmental structure is devised to assure

integrity and streamlined narcotics law enforcement.

The Government Operations Committee Interim report, "Federal Narcotics

Enforcement," raises important issues regarding the respective DEA-Customs
roles. It concludes that reorganization plan No. 2 of 1973, which created DEA
"caused a break in the jurisdictional authority of this Government to combat

drug smuggling." This less than satisfactory result followed after the approval of

plan No. 2. The interim report leaves the impression that Congress had little or

nothing to do with the approval of the reorganization plan No. 2, and that its

role was "sharply limited," because if after 60 days from the date of submission

of the plan. Congress had done nothing, the plan would be implemented.

My recollection was that another lengthy discussion and debate accompanied
the consideration of reorganization plan No. 2—the vehicle that created DEA
and a review of the record supported this view.

A Senate Government Operations Committee Report entitled "Reorganization
Plan No. 2 of 1973, Establishing a Drug Enforcement Administration in the

Department of Justice" documents the extensive review given the proposed plan
No. 2. It reveals that "nearly 3 months before the President submitted reorgani-

zation plan No. 2, this committee's Subcommittee on Reorganization, Research,
and International Organizations began an investigation of Federal drug law
enforcement" and that they conducted "more than 100 staff interviews of cur-

rent and former law enforcement officials and prosecutors at the Federal, State,

and local levels, of other present and past Government officials, including former

Cabinet Officers and White House aides, and of drug abuse prevention and
treatment specialists."
A central aspect of this inquiry was the "uncontrolled bitter feuding and the

actual sabotaging of each other's investigations" by BNDD and Customs. The

report notes that "by mid-March representatives of the Nixon administration

informed * * * the * * * members of the subcommittee that the President would
soon submit a reorganization plan to bring the primary drug enforcement efforts

together in a single agency in the Justice Department."
According to the report, testimony was taken regarding plan No. 2 in Washing-

ton from Mr. Kleindienst, Attorney General ; Roy Ash, Director of the Office of

Management and Budget; John Ingersoll, Director of BNDD; Vernon Acree,
Commissioner of Customs ; Miles J. Ambrose, Director of ODALE and Special
Consultant to the President for Drug Abu.se Law Enforcement. When coupled
with field hearings held around the country on plan No. 2 "a total of 158 witnesses

were heard in 11 hearings."
The report on plan No. 2 reveals that the Government Operations Committee

found that there was a strong need for the new superagency and it endorsed the

reorganization plan and cited, among several, the following advantage expected
to be derived from the reorganization :

"(1) It will put on end to the interagency rivalries that have undermined
Federal drug law enforcement, especially the rivalry between BNDD and the

Customs Bureau."
It is interesting to note that the actual plan No. 2 submitted by the President to

the Congress (H. Doc. No. 93-69, March 28, 1973) stressed the need to strengthen
our narcotics law enforcement effort at our borders. It proposed in fact, in order
to reduce the possibility that narcotics will escape detection at ports of entry
because of divided responsibility, and to enhance the effectiveness of the DEA
that all functions vested in the Justice Department respecting the inspection of

persons or the documents of persons be transferred to Treasury to augment the

effort of the Bureau of Customs at our borders.

According to the 1973 committee report, the hearings on plan No. 2 "did not

dwell on the BNDD-Customs dispute because the chairman and members felt

that no legislative purpose would have been served in as much as the plan
acknowledged and remedied the problem by uniting the rival agencies." Appar-
ently because President Nixon proposed the transfer of Immigration and
Naturalization Service inspectors to Customs to accomplish the renewed focus at

the border—thus possibly jeopardizing the rights and benefits of the inspectors—
Customs lost out.

The new agency—DEA—would absorb virtually all of the Customs Service's

drug enforcement functions except at the border and ports of entry. It would
appear that no attention was given to beefing up Customs in a manner consistent
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with the rights of the Immigration and Naturalization inspectors, for example

providing Customs with 1,000 additional positions. Consistent with such an

approach former Assistant Secretary of the Treasury Mr. Eugene Rossides in a

memorandum he submitted for my review, April 2, 1974, recommended the return

of antidrug-smuggling responsibilities, including related intelligence collection,

to Customs. The Government Operations Committee should give serious consid-

eration to this recommendation.
Thus the reorganization plan No. 2 apparently did not resolve the "tug-a-war"

between DEA and Customs. The Domestic Council in the white paper, however,

has called for a settlement of the jurisdictional disputes between DEA and

Customs. At the subcommittee hearing last week, both Administrator Bensinger
and Commissioner Acree expressed strong support for the December 11, 1975,

memorandum of understanding between their two agencies. I ask unanimous
consent that the memorandum and attached guidelines be printed at this point in

the Record.
There being no objection, the report and guidelines were ordered to be printed

in the Record, as follows :

"Memorandum

"To Principal Field OflSces (U.S. Customs Service/Drug Enforcement Adminis-
tration ) .

"From Commissioner of Customs/Acting Administrator, Drug Enforcement Ad-
ministration.

"Subject Memorandum of Understanding Between U.S. Customs Service/Drug
Enforcement Administration.

"As the Commissioner of Customs and the Acting Administrator, Drug Enforce-

ment Administration, we wish to assure all personnel of both agencies that this

Memorandum of Understanding was signed in good faith by both parties and it is

our intention to insure that the relationships between our agencies are conducted

according to these operational guidelines in both a coordinated and professional
manner.

"It is of the utmost importance that the U.S. Customs Service and the U.S.

Drug Enforcement Administration work together in an atmosphere of harmony
and efficiency in combating the illegal importation and trafficking in illicit drugs.
It is essential that each agency complement and support the other in fulfilling

their respective obligations.
"The attached policy guidelines have been established betwen the Drug Enforce-

ment Administration and the U.S. Customs Service for the purpose of clarifying
the respective operations of each agency in regard to drug related enforcement
activities. It is anticipated that the guidance established in this agreement will

promote and insure that the inter-agency relationships are in the best interests

of the United States and will result in effective and efficient law enforcement.
"A copy of this memorandum and the attached Memorandum of Understanding

is being sent directly to all field offices of both agencies so that all personnel will

be immediately aware of the agreed upon operational guidelines. We expect all

principal field offices to insure that meetings are arranged at the earliest date
between U.S. Customs Service and Drug Enforcement Administration counter-

parts at the various managerial and working levels to develop the closest possible
working relationships within these operating guidelines.

"Vebnon D. Acrex,
"Commissioner of Custom's.

"Henry S. Dogin,
"Acting Adm,inistrator, Drug Enforcement Administration.

"memorandum of understanding between the customs service and the drug
enforcement administration on operating guidelines

"The purpose of this memorandum is to emphasize and clarify the roles and the
need for cooperation between the respective agencies. Under the broad guidelines
of Reorganization Plan No. 2, the Drug Enforcement Administration has been
assigned the primary responsibility for '. . . intelligence, investigative and law
enforcement functions . . . which relate to the suppression of illicit traffic in

narcotics, dangerous drugs or marihuana. . . .' Under the plan and delegations,
Customs retains and continues to perform those functions '. . . to the extent that
they relate to searches and seizures of illicit narcotics, dangerous drugs, mari-
huana or to the apprehension or detention of persons in connection therewith at
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regular inspection locations at ports-of-entry or anywhere along the land or water

borders of the United titate^i . . .' .,..,. x^ ^ , ^ *

"Both agencies have vital roles to perform within the Federal drug enforce-

ment program. Customs, as part of its overall responsibility for interdicting the

smuggling of contraband, retains the full responsibility for searching, detecting,

seizing smuggled narcotics, and arresting suspected smugglers of any contraband.

DEA has the full responsibility for any narcotic-related follow-up investigation

as well as for providing Customs with information related to narcotics inter-

diction Clearly, for the Federal effort to accomplish its enforcement goals related

to reducing narcotics trafficking, both agencies must cooperate and provide appro-

priate mutual assistance in performing their respective functions. It is mutually

agreed that an employee who willfully violates the intent and conditions of this

agreement will be subject to firm disciplinary action.

"To implement the above, the Commissioner of Customs and the Administrator

of the Drug Enforcement Administration jointly approve the following guidelines

for dealing with specific operational problems.

"(1) Operational Roles of Customs and DEA.
"Customs is the agency with primary responsibility for interdiction of all

contraband, including all drugs at the land, sea, and air borders of the United

States
"DEA is the agency with primary responsibility for investigation and intelli-

gence gathering related to drug smuggling and trafficking.

"The Drug Enforcement Administration will notify the U.S. Customs Service of

information from its narcotic investigations which indicates that a smuggling

attempt is anticipated at or between an established port-of-entry as soon as

possible after the information is received. Such information may result in a

cooperative joint interdiction effort but shall in no case result in uncoordinated

unilateral action.

"Within the limitations of its resources. Customs will cooperate when requested

to support DEA operations and ongoing investigations, including interception of

aircraft suspected of drug smuggling and convoys.
"For purposes of this agreement an ongoing investigation includes only those

cases in which information indicates a seizure and/or arrest should not occur at

the initial point of contact in the United States, but should continue as a convoy

to the final delivery point. The mere fact that a suspect or vehicle is known to

DEA does not constitute an ongoing investigation.
"

( 2 ) Law Enforcement Coordination.
"Whenever Customs has information on any person, aircraft, vessel, etc., that

is involved in or suspected of being involved in drug smuggling or trafficking,

DEA will be the first agency contacted by Customs. DEA will then have primary

responsibility for the coordination of all investigative efforts.

"Whenever DEA has information on any person, aircraft, vessel, etc., that is

involved in or suspected of being involved in the smuggling of contraband, Cus-

toms will be the first agency contacted by DEA. Customs will then have primary

responsibility for interdiction if a seizure or arrest is to occur at the initial point

of contact in the United States except in those cases under the control of DEA.

"(3) Placing of Transponders on Aircraft and Transponder Alerts

"Transponders will not be utilized by Customs in drugs related activity without

prior advice to DEA of the aircraft's identity and suspects involved. If DEA has

an ongoing investigation, DEA will make the tactical decision as to the course

of action to be taken.
"Both agencies will expeditiously advise each other of all transponders placed

on aircraft, and immediately upon receiving signals therefrom.

"Customs will normally respond to all specially coded transponder alerts cross-

ing the border. DEA will be given immediate notification whenever Customs

responds to a drug-related transponder alert.

"(4) Combined Seizures of Narcotics and Other General Contraband
"Where both narcotics and general contraband are seized in the same case, the

Customs Office of Investigations is to be notified and they will coordinate with

DEA on a joint investigation.

"Investigative efforts will be dependent upon the magnitude of the violations

and/or the value of the general merchandise seized.
"

( 5 ) Violations to be Reported to the U.S. Attorney
"DEA case reports will include any customs reports related to the drug viola-

tion. Customs will furnish their reports to DEA in an expeditious manner. DEA
will present the violations to the concerned prosecutor for determination of

charges.
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"(6) International and Domestic Drug Intelligence Gathering, Coordination

"DEA is the agency with primary responsibility for gathering intelligence on

drug smuggling and trafficking, including air trafficking.

"Customs has primary responsibility for intelligence gathering of smuggling
activities and also a supportive role to DEA in drug smuggling and trafficking.

Nothing in this agreement precludes Customs from gathering information from
the air and marine community related to the smuggling of contraband. Customs
will continue to maintain liaison and gather information from foreign Customs
services on all smuggling activities.

"Customs will expeditiously furnish all drug-related information to DEA.
DEA will expeditiously furnish drug smuggling intelligence to Customs. Unless

immediate action is required, such drug smuggling intelligence collected will not

be subjected to enforcement action prior to coordination between Customs and
DEA.
"DEA and Customs will refrain from offering or lending support to any deroga-

tory remarks regarding the other agency. When dealing with other law enforce-

ment agencies, Federal, state and local officials should not be misled as to DEA
and Customs respective responsibilities.

"Neither Customs nor DEA will discourage potential sources of information

from working for the other agency. The promising of rewards to informants for

intelligence shall not be competitively used to increase the price of information
and knowingly encourage the source of information to "Agency Shop."
"Under no circumstances will Customs officers employ a participating informant

for drug-related matters unless prior agreement and concurrence is obtained from
DEA. Both agencies recognize that the identity of an informant may have to be

revealed in court and that the informant may have to testify.
"In those drug smuggling cases involving a DEA confidential source, Customs

will be promptly notified of the role of the informants so that the safety of the

cooperating individual is not jeopardized. Customs officers will not attempt to

debrief DEA informants.
"None of the foregoing is intended to limit total resource utilization of DEA

and Customs law enforcement capabilities, but rather to insure coordination,
elimination of duplication of effort, and prevention of counter-productive or

potentially dangerous enforcement activities.

"At the field level. Customs and DEA offices will identify specific persons or

organizational units for the purpose of information referral and to coordinate
enforcement matters.

"(7) Procedures to be Followed When DEA has Information that an Aircraft,
Vehicle, Vessel, Person, etc., will Transit the Border Carrying Narcotics.
"For criminal case development purposes, DEA may request that such i)er8ons

or conveyances be permitted to enter the United States without enforcement
intervention at that time. These requests will be made by DEA supervisory agents
at the ARD level or above to District Directors or their designated representative.
Such requests will be rare and made only when DEA intends to exploit investiga-
tions of major traffickers.

"Customs officers will participate in the enforcement actions until the initial

seizure and arrest. The number of Customs personnel and equipment needed will

be decided by the Customs supervisor with input from the DEA Case Agent,
subject to the limitations of available Customs resources, not to exceed the
number recommended by the DEA Case Agent.
"On drug-related joint enforcement actions, no press releases will be made by

Customs or DEA without the concurrence of each other.
"

( 8) Drug Seizure Procedures
"Customs responsibility for interdiction of contraband, including illegal drugs,

remains unchanged. Using every enforcement aid and technique available to

them, Customs officers will continue to search for illicit drugs. Each time any
drugs are discovered, they will be seized and the nearest DEA office will be

immediately notified unless otherwise locally agreed upon. Questioning of arrested
violators will be limited to obtaining personal history and seizure information for
Customs forms. Further questioning is the responsibility of DEA. Chain of

custody forms or receipts are required for transfers, of all seized items.
"Customs will take every step possible to preserve all evidentiary material and

not remove suspected drugs from original containers when such action com-
promises evidentiary and investigative potential.

"In these instances where DEA will not accept custody of detained persons or
seizure of drugs due to U.S. Attorney prosecutive policy, EDA will notify local
enforcement authorities for prosecutive consideration. Otherwise DEA will
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request Customs to notify these authorities. When local enforcement authority

declines, Customs will proceed to assess administrative and civil penalties, as

appropriate. Otherwise, administrative and civil penalties should be held in

abeyance until local prosecution is completed.

"(9) Convoy Operations After Customs Seizures

"In those instances where DEA decides to convoy the contraband seized by

Customs to the ultimate consignee. Customs personnel will fully cooperate, and

will withhold publicity. All seized vehicles or conveyances will be included in a

chain of custody receipt.

"The weighing of the contraband may be waived when the method of conceal-

ment makes it impractical. At the termination of the convoy, an accurate weight

will be supplied by DEA to the originating district director, and the chain of

custody will be annotated with the correct weight. Customs officers will not nor-

mally participate in this type of convoy operation.

"At the termination of this type convoy operation, involved vehicle or convey-

ance shall be released to the custody of the nearest district director of Customs.

"(10) Disposition of Vehicles, Vessels, Aircraft and Seizures in Joint Enforce-

ment
"All vehicles, vessels, and aircraft involved in joint smuggling cases will be

seized and forfeited by Customs. Final disposition of the conveyance will be

determined by a joint Headquarters review board comprised of Customs and DEA
personnel. Guidelines governing disposition will be developed.

"Upon prior DEA request in writing. Customs will not administratively dispose

of seized aircrafts or other conveyance until it is no longer required for evidence

by the courts or termination of DEA investigation.

"(11) Referral to Other Agencies (Chain of Custody and Laboratory Sam-

pling)
"Customs will continue, in the case of seized heroin and cocaine, weighing two

ounces or more, to make samples not to exceed 7 grams. However, the Customs

laboratory will not perform the quantitative and qualitative analysis until com-

pletion of the prosecuting action, except for special contingencies.
"
(12) DEA Access to Customs Personnel and Controlled Areas

"Designated Customs areas are not normally accessible to others. Access to

Customs controlled areas and Customs personnel on an as needed basis will be

obtained from the officer-in-charge of the Customs facility in each instance.

Customs will honor such requests, provided that DEA personnel in no way inter-

fere in examination and inspection processes.

"(13) Procedures When Discovery of Drugs is Made Before Actual Violators

Have Been Identified and Goods or Conveyances are Still in Customs Custody
"When Customs officers discover the presence of concealed drugs in imported

goods, and the goods or conveyances are still under Customs custory or control,

and they have been claimed by a consignee or reached their ultimate destination.

Customs shall maintain control of the drugs, but DEA will be notified immedi-

ately. Customs officers will cooperate with DEA and be guided by DEA's tactical

decisions regarding investigative development, arrest and seizure.

"(14) Any representation made to Federal, State or local prosecutors for

mitigation of sentence or other consideration on behalf of a defendant who has

cooperated in narcotic cases or investigations will be made by DEA. DEA will

bring to the attention of the appropriate prosecutor cooperation by a narcotic

defendant who has assisted Customs.
"There are existing DEA/Customs agreements not covered in this document

that pertain to cross-designation of DEA agents, mail parcel drug interdiction and
other matters. DEA and Customs mutually agree to review each of these and
amend where appropriate for consistency with the cooperative intent of this

agreement.
"No guidelines are all encompassing and definitive for all occasions. Therefore,

the appropriate field management of both agencies are directed to establish

counterparts to better coordinate their respective operations. Similar cooperation
and harmonious working relationships should be implemented at all subordinate

levels. It must be recognized that good faith as well as mutual respect for the

statutory responsibilities of our agencies and for the employees are the corner-

stone upon which full cooperation must be established. To this end. Customs and
DEA personnel must take the appropriate affirmative actions to minimize conflict
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and develop a combined program which adequately serves the interests of the
United States of America and its citizenry.

"Henky S. Dogin,
"Acting Administrator, Drug Enforce-
ment Administrator.

"Veknon S. Agree,
"Commissioner, U.S. Customs Service."

Mr. Bayh. I was impressed by the sincerity of these two men at our hearing
last week, but in light of the failure of a similar prior agreement to resolve juris-
dictional problems, I urge the President to clearly delineate a White House
level monitoring system to assure that our drug law enforcement agencies get
on with their mandates namely to curb the flow of heroin and other dangerous
drugs into this country.
Whatever agency or agencies are eventually assigned the drug law enforcement

responsibilities it is my subcommittee's mandate to assure that the Controlled
Substances Act and the Controlled Substances Import and Export Act, that were
drafted by the subcommittee after extensive hearings in 1969 and enacted in

1970, provide the Nation's drug law enforcement oflBcers and our criminal
justice system with the most effective constitutionally soimd tools to help take
the profit out of heroin and other illegal dangerous drug traflSc.

Through our 1975 hearings on opium policy and presently on legislation
introduced by the President the subcommittee intends to develop a better under-
standing of the ramifications of the public policy developed by the Nixon admin-
istration to curb heroin traffic and abuse and whether or not the current adminis-
tration has learned from their mistakes.

I agreed with the President when he stressed in his April 27, 1976, message
that "drug abuse constitutes a clear and present threat to the health and future
of our Nation" that we must "refocus and revitalize the Federal effort," especially
with regard to those who accumulate substantial wealth through such tainted
trade.

This is not the first time, since 1968 that the administration has expressed
support for congressional effort to curb drug traffic. Earlier proposals lacked focus
and did not refiect the judicious use of limited public resources. Thus, although I
am encouraged by some recent remarks, I would be less than candid if I did not
admit that earlier rhetoric and indifference about these important issues only
reaffirms former Attorney General Mitchell's rejoinder that it was more important
to watch what is done than what is said. You do not help take the easy profits
out of drug traffic with tough talk and hollow promises.

MANDATORY PENALTIES

I believe that firm and certain punishment must be the response to drug traf-
fickers. Because of the imderstandable concern and debate regarding Senate bill
1, a rewrite of the entire Federal Criminal Code, I agree with the President and
the distinguished Senator from Nebraska (Mr. Hruska) that we not delay the
enactment of appropriate measures to curb narcotics traffickers. Thus I intend to
report a separate drug bill this year.
Although there seems to be a bandwagon syndrome regarding the application

of mandatory minimum penalties to all crimes I agree with Prof. James Voren-
berg "that the rush to mandatory minimum sentences distracts attention from
a general restructuring of sentencing laws as well as from the futility of efforts
to run our criminal justice system 'on the cheap' ". But I concur with the
distinguished executive director of the American Civil Liberties Union, Mr. Aryeh
Neier, that:
"Some people who have committed very serious crimes of violence should be

given incapacitating sentences to protect everyone else."
The 1970 act eliminated most mandatory 'sentences. As the former President

said in his June 17, 1971, drug abuse message to Congress :

"The act contains credible and proper penalties against violators of the druglaw Several punishments are invoked against the drug pushers and peddlerswhile more lenient and flexible sanctions are provided for the users "

The President continued :

80-321 O - 77
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"These new penalties allow judges more discretion, which we feel will restore

credibility to the drug control laws and eliminate some of the difficulties prosecu-
tors and judges have had in the past arising out of minimum mandatory penalties
for all violators."

The only provision of the 1970 act providing minimum mandatory sentences
is the continuing criminal enterprise provision, section 408, which was intended
to serve as a strong deterrent and to keep those found guilty of such violations

out of circulation.

It provides that persons engaged in continuing criminal enterprises involving
violations of the bill, from which substantial profits are derived, shall, upon
conviction, be sentenced to not less than 10 years in prison, and may be im-

prisoned up to life, with a fine of up to $100,000, plus forfeiture of all profits ob-

tained in that enterprise. A second conviction under this section will lead to a

mandatory sentence of not less than 20 years and up to life imprisonment, a
fine up to $200,000, and forfeiture of all such profits.

Except when continuing criminal enterprises serve as the basis for an indict-

ment, manufacture, sale, or other distrioution of controlled drugs will carry
penalties which vary, depending upon the danger of the drugs involved. If the

drugs are narcotic drugs listed in schedules I or II, which have the highest prob-
ability of creating severe physical as well as psychological dependence, the

penalties which may be imposed are up to 15 years imprisonment and a fine of

up to $25,000 for a first offense. If the drug involves nonnarcotic substances listed

in schedules I or II, or any substance—whether or not a narcotic—included in
schedule III, the penalties for a first offense are up to 5 years imprisonment, plus
a fine of not more than $15,000. If the drug is a schedule IV substance, the penalty
is up to 3 years imprisonment and a fine of $10,000, and if a schedule V substance
is involved, the penalty is up to 1 year imprisonment, plus a fine of not more
than $5,000.
Where a violation of the bill involves distribution to a person below the age of

21 by a person who is 18 or more years of age, the penalty authorized is twice
the penalty otherwise authorized for a first offense, with substantially increased
penalties for second and subsequent violations.
The President's proposed legislation would require mandatory minimum sen-

tences for all persons convicted of trafficking in heroin and similar narcotic

drugs. It calls for a 3-year mandatory sentence for the first offense, and at least
6 years for any subsequent offenses or selling illegal drugs to a minor, subject
in each instance to exceptions.

This approach does not focus on the financier, importer, or organized criminal
leaders who control drug traffic—it does not focus on these kingpins. What we
need is meaningful sentencing for major traffickers. The problem with current
Federal policy and focus was clearly presented to the subcommittee last week by
Hon. Sheldon B. Vance, Senior Adviser to Secretary Kissinger for International
Narcotics Matters, when he told the subcommittee that—
"While we can point with some satisfaction to our efforts toward improving the

effectiveness of international narcotics control over the cast several years, our
own efforts to deal with traffickers has acquired a reputation of leniency. Min-
imal sentences, liberal parole policies and prosecutorial bargaining with coop-
erating defendants have caused some foreign officials to criticize the United
States judicial system, often referring to it as a 'revolving door.' Specific com-
plaints have been registered, primarily from Latin American countries, about
low bail, release on personal cognizance, plea bargaining lenient sentences, and
early parolling of traffickers apprehended following close collaboration with
foreign law enforcement officials."

Ambassador Vance cited an especially illustrative case. He explained that—
"It concerned two individuals arrested in November 1972 in New York sub-

sequent to their delivery from Singapore of 2.5 kilos of # 4 heroin to Special
Agents of the Drug Enforcement Administration. The exhibit was delivered as
a free sample toward a 23 kilo delivery scheduled for the future. They were tried
without a jury in the Southern District of New York and in March 1973 were
given sentences of 15 years for each of two counts, to run consecutively. On June
26, 1974, the judge reduced their sentences pursuant to their motions, making
them eligible for parole."
"On August 30, 1974, one of them filed an application for parole. His applica-

tion was heard on October 16, 1974. An Institutional Review Hearing was held
in March 19'i6 and parole was granted. He was delivered to the U.S. Immigration
and Naturalization Service Authorities on July 15, 1976 for deportation.
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"On July 17, 1976, upon his arrival in Singapore, he was arrested by officers of
the Singapore Central Narcotics Bureau. On July 20, 1976, the Assistant Director,
Central Narcotics Bureau requested the High Court Magistrate to order his

detention for the remainder of his U.S. prison sentence."
Ambassador Vance commented that—
"These developments have caused the Singapoe authorities seriously to ques-

tion the commitment and sincerity of the United States in its efforts against
the international trafficking of narcotics."
And that—
"Such cases and other indicators clearly show a soft and imprecise handling

of narcotics offenders. This inhibits our ability to obtain cooperation from foreign
governments."
We need to restore credibility to the sentencing process to assure that the

"kingpins" are disrupted. I endorse the Domestic Council White Paper recom-
mendation regarding sentencing of drug traffickers to require "minimum manda-
tory sentences for persons convicted of high-level trafficking in narcotics and
dangerous drugs." I took particular note of the task force recommendation that
the President's proposal be expanded to include high-level traffickers of bar-
biturates and amphetamines.
The most effective way to curb the flow of illicit drugs is to immobilize sub-

stantial trafficking networks through the prosecution and conviction of their
leaders. I concur in the White Paper recommendation that :

"Federal law enforcement efforts should focus on the development of major
conspiracy cases against the leaders of high-level trafficking networks, and should
move away from 'street-level' activities."

In calendar year 1974, DEA special agents in the United States spent 28
percent of their time in pursuit of class I violators, or those at the high level of
traffic ; 19 percent investigating class II's

; 45 percent of their time on class Ill's
;

and 8 percent of their time on IV's. Even fewer of the arrests made were class
I or II violators.

According to DEA Administrator Bensinger, however, the trend has im-
proved. He told the subcommittee last week that class I, major, heroin violator
arrests have increased by 106 percent in the 9-month period ending March 31,
1976, and class IV street-level arrests have decreased significantly.
These are encouraging signs but only time will determine whether DEA has

finally focused its limited resources on the class I violators. The New York Drug
legislation was recently amended to reflect this priority. The so-called Rocke-
feller shotgun approach clogged the courts but failed to sharpen the system's
focus on major traffickers. To help assure this long-term objective the subcom-
mittee is considering provisions that would restrict Federal drug control juris-
diction and authority to major interstate and international cases.

In 1973, the subcommittee desired ot significantly strengthen the hand of our
law enforcement officials in dealing with one of the most dangerous types of
criminals in our society—major dealers who are the purveyors of heroin to our
young people. This concern was reflected in the public menace amendment to S.
800, introduced by Senators Bayh and Talmadge. This amendment was aimed
at the backbone of heroin trade and distribution in this country, not addicts who
are supporting a habit, for whom current laws are adequate, but the high-level
traffickers who hook others. The Senate passed this amendment on April 3, 1973.
It was not favorably reported from the House Judiciary Committee before the
close of the 93d Congress. Similar provisions are included in S. 1880, the Violent
Crime and Repeat Offender Control Act of 1975, which I introduced last June.
There is no criminal element in this country which is more dangerous and

despicable than those who are the purveyors of heroin to our young people.
My approach is not aimed at addicts who are already hooked and who are trying
to support their habits. For such people laws already on the books and adequate-
treatment—together with the capture and imprisonment of big time dealers—
offer the best hope. My target is those who have hooked others and not themselves.
Under my bill persons convicted of manufacturing, distributing, or dispensing

heroin or morphine in amounts equal to or in excess of one-tenth of an ounce
of pure narcotic would receive, on the first offense, a mandatory minimum sen-
tence of 10 to 30 years. For second convictions, these pushers would get a man-
datory hfe sentence. In neither case would the offender be eligible for probation,
suspended sentence, or parole—except after serving 30 years of a life sentence.
In both cases the mandatory minimum sentence would have to be imposed in
addition to the sentence provided under existing law; and in both cases the
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additional sentence would have to be consecutive to, not concurrent with, the

existing punishment.
One-tenth of an ounce of heroin or morphine may seem to be a tiny amount,

Mr. President, but it is as deadly as it is small. It can and is turned into a large
number of bags of heroin on the street, and is worth a handsome sum. As a
measure of the seriousness of the criminal conduct it is preferable to the Presi-

dent's bill which applies to any detectable amount of opiate. It best assures

that we reach the high-level dealers who handle very pure and very valuable
heroin. This test also assures that we do not bring under these very severe penal-
ties a person with a mixture which contains only traces of a narcotic. Under
this approach the volume of the material sold or manufactured would not matter ;

the only question would be whether it contained the equivalent of one-tenth of

an ounce of pure heroin or morphine.
The following table, prepared by subcommittee staff, illustrates graphically

the amount of heroin involved in the application of my bill :

Estimates of heroin dosage units derived from 1/10 ounce of pure heroin
or morphine

Unit size Percent of
{milligram heroin or

Total units: ^<^08) morphine

a. 2,835 100 1

b. 1,417.5 100 2
c. 945 100 3

d. 708.7 100 4
e. 567 100 5
f. 472.5 100 6

g. 405 100 7

h. 354.3 100 8

i. 315 100 9

j. 283.5 100 10

Note: 0.1 ounce equals 28.35 grm. or 28,350 mgms. 0.2 ounce equals 2.835 grm. or
2,835 mgs.

Any nonaddict who manufactures, distributes, or dispenses one-tenth of an
ounce of heroin or morphine is, we can be confident, a high-level traflBcker who
is rationally and for profit pushing drugs. Such a person deserves no quarter.
The President's bill neither distinguishes as to amount or purity of the drug

involved, it would even mandate a 3-year jail term for one who illegally trans-
fers a portion of a methadone maintenance patient's average 100 milligram
dosage. Although we have not received an assessment from the Bureau of Prisons
as to the impact of the President's proposal we can rest assured that multi-
millions if nonexi.stent dollars would be required for new prisons. This shotgun-
nonspecific approach should be rejected.

While, I believe present statutes are adequate for addicts, the subcommittee
is considering an amendment to the 1970 act to include an "attempt" section pun-
ishable by up to 5 years imprisonment, that would apply to nonaddict trafiickers ;

such provision may provide the necessary impetus for such nonaddicts to co-

operate in the prosecution of major trafficking cases.

A sound drug enforcement policy must reflect the reality that all drugs are not

equally dangerous, and all drug use is not equally destructive. The Domestic
Council White Paper on Drug Abuse stresses this theme when it concludes
that enforcement efforts should therefore concentrate on drugs which have a
high addiction potential, and treatment programs should be given priority to

those individuals using high-risk drugs, and to compulsve users of any drugs.
I ask unanimous consent that chart 12 from the Domestic Council's White Pa-

per, A Summary of Drug Priorities and accompanying text—pages 32-34—be
printed at this point in the Record.
There being no objection, the chart and text were ordered to be printed in the

Record, as follows :

"summary : DRUG PRIORITIES

"Chart 12 ranks the various drugs according to the following criteria : (1) like-

lihood that a user will become physically or psychologically dependent ; severity
of adverse consequences, both (2) to the individual and (3) to society; and (4)
size of the core problem.
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SUMMARY OF DRUG PRIORITIES

Severity of consequences
Dependence
liability Personal Social Size of core problem

Heroin — High High High High/400,000.

Amphetamines:
Needle High High High High/500,000.

Oral Low Medium Medium
Barbiturates:

Mixed High High High Medium/300,000.
Alone Medium High Medium

Cocaine Low Low Medium Low.

Marihuana Low Low Low Low.

Hallucinogens Medium Medium Medium Low.

Inhalants Medium High Medium Low.

"Though the data are flawed and the rankings therefore imprecise, a clear pat-
tern emerges.
"Heroin ranks high in all four categories ;

"Amphetamines, particularly those injected intravenously, also rank high in

all four categories ;

"Mixed barbiturates rank high three out of four categories ;

"Cocaine,* hallucinogens, and inhalants rank somewhat lower ; and
"Marihuana is the least serious.

"On the basis of this analysis, the task force recommends that priority in Fed-

eral efforts in both supply and demand reduction be directed toward those drugs
which inherently pose a greater risk to the individual and to society—heroin,

amphetamines (particularly when used intravenously), and mixed barbiturates—
and toward compulsive users of drugs of any kind.

"This ranking does not mean that all efforts should be devoted to the high

priority drugs, and none to the others. Drug use is much too complicated and our

knowledge too imprecise for that. Some attention must continue to be given to all

drugs both to keep them from exploding into major problems and because there

are individuals suffering severe medical problems from even a low priority drug,
such as marihuana.

"However, when resource constraints force a choice, the choice should be
made in favor of tlie higher priority drugs. For example :

"In choosing whom to treat, we should encourage judges and other community
officials not to overburden existing health facilities with casual users of mari-
huana who do not exhibit serious health consequences. (But, a person who is suf-

fering adverse consequences because of intensive marihuana use should have
treatment available. )

"In assigning an additional law enforcement agent, preference might be given
to Mexico, which is an important source of both heroin and 'dangerous drugs*,
rather than to Miami, where an agent is more likely to 'make' a cocaine or mari-
huana case.

"This drug priority strategy is essential to better targeting of limited resources
and it will be further addressed in relation to supply and demand reduction activ-

ities in chapters 3 and 4. Further, the process of assessing the current social

costs of drug abuse should be a continuing one, to ensure that resources are
allocated on the basis of priorities wliich reflect current conditions and current

knowledge.
Mr. Bayh. Our priorities in drug law enforcement must reflect reasoned judg-

ments based on the facts. The fact is that nationally, arrests for marihuana viola-

tions have escalated from 188,682 in 1970 to 450,(X)0 in 1974. This is not nearly as
dramatic as the 1,000-percent increase between 1965-70 from 18,815 to 188,682,
but it is rather astonishing that this 4-year increase is more than 12 times the
total marihuana arrests just 10 years ago.
The fact is that the number of marihuana arrests as a percentage of all drug

arrests has increased substantially. In 1970 these arrests amounted to 45.4 per-
cent of total drug arrests. During the 1970-73 period 1,127,389 of the total 2,063,-

900 drug arrests were for marihuana. And in 1974, the most recent year for which
records are available, 70 percent of all drug arrests were for marihuana.

* This ranking is on the basis of current patterns. As mentioned earlier, if intensive use
patterns develop, cocaine could become a considerably more serious problem.
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Available studies and research to date have found that the majority of those

arrested are otherwise law-abiding young people in possession of small amounts of

marihuana. In fact, a Presidential commission found that the vast majority of

users are essentially indistinguishable from their nonuser peers by any criteria

other than its use.

In 1969 and 1970 the subcommittee considered the adequacy of penalties for

marihuana with the result that the new Controlled Substances Act provided that

simple possession or distribution of a small amount of marihuana for no re-

muneration were both designated misdemeanors, not felonies, punishable by up
to 1 year in jail and/or up to a $5,000 fine. It was the view of many Members
that the sanctions should be further reduced. Some suggested that the sanction

be eliminated for such conduct.
In order to permit a thorough assessment of these issues the subcommittee

recommended the creation of a Presidential commission. The Congress agreed
and provided for the establishment of the Commission on Marihuana and Drug
Abuse in part F of the Controlled Substances Act.

This body, known as the Shafer Commission, after its distinguished chairman,
conducted an in-depth study of the issues and concluded that marihuana was not

dangerous enough to the user or to the general public for its private possession
and use to remain a criminal offense.

In the last several years a growing list of States, organizations, and individuals
have endorsed and adopted approaches comparable to the Shafer Commission
recommendations.
Rather than ignore the law on marihuana or prosecute possession cases selec-

tively as some would suggest, I believe that : We must recognize that the $600
million invested annually to prosecute marihuana cases can be used in a manner
more consistent with the protection of property and safety of the taxpayers who
must sustain our severely overburdened criminal justice agencies : we must
recognize that public interest is not served by arresting annually 500,000, mostly
young people, for simple possession of small amounts of marihuana and thereby
assuring that they are inhibited for life—in their education and careers—by the

unrelenting stigma of a criminal record ; and we must recognize that the public
is not going to get the highest return on their tax dollars in the national effort

to curb drug trafl3c and drug-related crime when 7 in 10 drug arrests are for

predominantly simple marihuana possession. We must reject such counterpro-
ductive drug law enforcement policy.
Thus an integral title of the bill we plan to report from the subcommittee

will provide for the decriminalization of marihuana. I will recommend an
approach similar to that undertaken by the State of Oregon which abolished
criminal penalties for simple possession and substituted a civil fine up to $100
for possession and nonprofit transfers of up to 1 ounce of marihuana. Criminal
penalties for the sale of the drug for profit would remain intact. This approach
maintains a policy of discouragement toward marihuana use while recognizing
the current inappropriate use of law enforcement resources and the destructive

impact of potentially 30 million criminal records for such common conduct.
The fact of the matter is that if the American public knew that more dollars

are spent each year to prosecute marihuana cases than the Federal Government
expends on its combined drug law enforcement and drug treatment program with
the results I have outlined, I would speculate that rather than the near deadlock
of opinion reflected in the most recent Harris poll—January 26, 1976—on decrimi-
nalization showing 43 percent in favor and 45 percent opposed a clear majority
would support my approach. Concentrating our Federal drug enforcement re-

sources on high-level heroin and dangerous drug traflSckers is sound policy, but
will call for a shift in the standards for measuring success. We in Congress should
deemphasize the number of arrests as a criterion of success. And as the Assistant
Attorney General for the Criminal Division concluded in his July 22, 1976,
speech before the fifth Controlled Substances Conference in Minneapolis, Minn. :

"No statistical striving or" seizure syndromes can or will substitute for the
quality, prosecution of those cases which place behind bars for extended jail
sentences individuals responsible for the plan of illegal drugs into American
communities. Such a strategy applies limited public resources more judiciously
and simultaneously reflects sensible priorities.

REFORM OF BAIL LAWS FOR DRUG TRAFFICKE31S

Another serious problem with current Federal law and practice is that even
the most notorious drug traffickers are often released on bail. I agree with the
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President's concern about bail jumpers. He emphasized in the April 22, 1976,

message one aspect of the problem when he stated :

"These offenders simply flee to their homelands upon posting bail. Then, they
serve as walking advertisements for international trafiickers attempting to

recruit other couriers."

Yet, title II of the President's legislation, S. 3411, would enable judges to

deny bail to almost anyone arrested for a drug offense if otherwise suspected,
such as nonresident aliens. Thus, the nearly 7 million aliens admitted last year
under nonimmigrant status whether foreign government oflBicers, temporary
visitors for business, or pleasure, and a myriad of other bases for admission
become suspect under S. 3411.

Rather than resort to preventive detention which would reverse the basic

tenet of our criminal justice system—the presumption of innocence—what we
lack today is a realistic application of bail within the confines of the constitu-

tional protection of the eighth amendment. We need full and expeditious imple-
mentation of the Speedy Trial Act to assure that justice is not only fair but swift

and certain.

Incidentally, I recently reviewed the status of the 540 Americans in Mexican
jails, mostly on drug offenses, with an eye to numerous allegations of torture

and police brutality and general outrage at the fact that these Americans were

"languishing" in foreign jails. The impact and significance of our cherished pre-

sumption of innocence was unmistakably clear when juxtaposed to the plight of

these persons. The reliance in Mexico on the Napoleonic Code's "guilty until

proven innocent" had assured that some innocent persons could be held as long as

a year and that many would not be able to prepare an adequate defense. It is

ironic that the White House is recommending a similar denial of basic rights for

suspected citizens and nonresident aliens.

Aside from constitutional and humanitarian objections, preventive detention
has failed to accomplish its goals in the District of Columbia. The 1972 Vera
Institute-Georgetown University Law Center Study as well as testimony before
the subcommittee last week supported this conclusion. Earl Rauh, the Chief
Assistant U.S. Attorney, testified that of the more than 30,000 felony cases han-
dled by the District of Columbia criminal justice system the preventive detention

procedure has been used only 70 times in the last 5 years. Even on practical

grounds such a track record hardly bespeaks adoption of this approach on a
national basis.

The subcommittee will carefully consider for incorporation in the drug legis-

lation, however, provisions that mandate the denial of bail when necessary to

prevent the flight of major drug traflBckers. These provisions will include

specific judicial guidelines. DEA Administrator Bensinger discussed what ap-
peared to be an appropriate case for the mandatory denial of bail with the sub-
committee last week. He set out the case as follows :

"In Miami in 1975, two defendants were arrested at the Miami International

Airport for smuggling 13i/^ pounds of pure Asian heroin. Initial bond was set at

$500,000 surety bond for each defendant, but was later reduced to $100,000
surety bond each despite the following facts: (1) At the time of their arrest,
each defendant possessed false identification; (2) they were operating a smug-
gling conspiracy bringing in 35-40 kilos of Asian heroin per month; (3) they
had access to Swiss bank accounts of several million dollars; (4) one defendant
was under a murder indictment in Southern California, and both were under
Federal narcotic indictments in California; (5) they were extensive interna-
tional travelers. Both defendants posted the surety bonds by paying a $10,000
premium. Both are now fugitives, and have since withdrawn $400,000 from their

Swiss bank accounts."
An additional reform under consideration by the subcommittee concerns major

narcotics trafiickers who jump bail.

To help remedy this growing problem we may amend the Federal law to make
the penalty for bail jumping equal to that of the underlying substantive offense.

These are the type of realistic changes we need to more effectively combat
those who accumulate incredible profits from the misery of hundreds of

thousands.
NARCOTICS AND PROFITS

A primary premise of the legislation that the subcommittee intends to report
is that the Federal Government must act more decisively to attempt to take the

easy profits out of major drug trafficking. I support provisions that would re-
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quire the forfeiture of the proceeds used or intended to be used in illegal nar-
cotic or dangerous drug transactions.

These forfeiture provisions should apply to subsequent profits or value gen-
erated by the investment of the tainted proceeds. We must disrupt major nar-
cotic distribution lines and attempt to provide a greater degree of deterrence
and risk for these kingpins.
As policymakers we must place the nature and extent of heroin traffic in per-

spective. As Assistant Secretary of the Treasury David Macdonald toid the sub-

committee last week, it is important to recognize that what we are talking about
"is big business. In terms of dollars, it is one of the larger industries in the
United States and exceeds the gross sales of many multinational corporations."
The Treasury Department estimates that the retail value of heroin sold in the

United States each year is in the neighborhood of $7 billion. In my view this is a
conservative estimate. Others speculate that the domestic heroin market sales

are in excess of $10 billion annually. In 1972, the entire domestic prescription
drug industry accounted for $5.4 billion in sales, or significantly less than the

domestic heroin industry, which incidentally pales by comparison with our

legitimate domestic narcotic market. The drug industry employed 143,985 per-
sons in the United States and in the latest year for which data are available paid
a total of nearly a billion dollars in taxes. The outlaw drug industry paid negligi-
ble taxes, if any.
What does it mean when one says that high level drug dealing is very profita-

ble? According to analysis of the distribution hierarchy gross profits are consider-

able at every level. At the higher levels of the distribution systems, however the

operating costs—^basically wages and stock financing costs—are claimed to be a

larger percentage of the value added than at lower levels. So-called average
profits in this market wouid be considered astronomical in most market with
which I am familiar. The rate of return on investment is approximately as fol-

lows : 300 percent for the importer ; 100 percent for the kilo connection ; 145 per-
cent for the connection—or ounce man ; 114 percent for the weight dealer ; 124

percent for the street dealer ; and 50 percent for the juggler or the seller from
whom the average street addict buys heroin.

According to Sterling Johnson, Jr., Special Narcotics Prosecutor for New York
City, an active seller at a level comparable to the street dealer—one-eighth ounce
of diluted heroin selling for an average price of $55—can clear $500 to $1,000

profit a day. A key dealer in the Baltimore, Md., area was recently sent to

prison for a 15-year term. As the No. 2 person in Baltimore heroin trade he was
clearing $140,000 a week in 1973. Kilo importers in Harlem are reportedly clear-

ing $150,000 a week and their distributors a paltry $50,000 a week. It is estimated
that these dealers take home more than $4 million every week in this one com-

munity. These figures are all "before taxes" for little revenue is collected from
this multibillion-doUar-a-year business.

Obviously these illicit activities generate large flows of money, both domes-

tically and internationally. Secretary Macdonald reported to the subcommittee
that "hundreds of millions of dollars, usually in the form of currency, are moved
out of the United States annually to pay foreign producers and processors
for their services." He went on to say that "within the United States, drugs are
also a cash-and-carry business." In a recent case a major trafficker was arrested
with $1 million in cash in his possession.

I believe that as a basic theme of our drug law enforcement strategy we should
attack drug smugglers and traffickers through the currency and profits gen-
erated by their illegal activity.

High-level traffickers, who may be insulated from the illegal merchandise and
consequently cannot readily be convicted for drug violations are often vulnerable
to financially oriented investigations. As Secretary Macdonald pointed out last

week such an approach "could have greater impact than by concentrating
solely on the drug transactions themselves." In this connection the United
States-Swiss Mutual Assistance Treaty in Criminal Matters, recently ratified by
the Senate should help to expedite the exchange of informtion relative to the
international aspects of this dirty, tainted trade. By carefully monitoring the
vast flow of currency and monetary instruments important information is de-

veloped with respect narcotics trafficking.
To help facilitiate the prosecution of major trafficker couriers, I intend to

amend current law to clarify the time frpme for violations relating to traffick-

ers' proceeds and by granting additional authority to search persons suspected of

smuggling tained drug proceeds in excess of $5,000 out of the country. These
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provisions will include fines that are far more than those under present law which
any major traffickers could assume as a cost of doing business.

The subcommittee is concerned that DEA reliance on techniques in which
their agents and informants use Federal moneys to purchase illegal narcotics or
information may be far too costly and even counterproductive. There is some
evidence that these practices, known as PE—purchase of evidence—and FI—pur-
chase of information—may actually expand the narcotic trade.

We intend to address this problem, to the extent necessary, in the subcommit-
tee legislation.
To even the casual student of the activities of those who control the flow of

heroin and other dangerous drugs in the United States one thing is strikingly
clear : they take in exorbitant profits and pay no income tax.

I was especially pleased that the President stressed, in his April drug message,
the need to reestablish the Internal Revenue Service tax enforcement pro-
gram aimed at high-level drug traffickers. In reaffirming his support for this

vital program the President said :

"We know that many of the biggest drug dealers do not pay income taxes on
the enormous profits they make on this criminal activity. I am confident that a

responsible program can be designed which will promote effective enforcement
of the tax laws against these individuals who are currently violating these laws
with impunity."
The IRS program aimed specifically at major drug traffickers was announced

by the former President in June 1971. and the Congress then voted emergency
funds for this vital and worthwhile initiative. Though a recent review of the

impact of this program by the Domestic Council Drug Abuse Task Force charac-
terized it as "extremely successful," all is not well with this special attempt to

tax narcotics merchants. In fact, since 1973, after an impressive 18-month track
record, the current IRS Commissiioner downgraded and eventually deempha-
sized—some would assert dismantled—the program.
An especially articulate supporter of this innovative program, who played a

major role in its establishment is former Assistant Secretary of the Treasury,
Mr. Eugene Rossides. In the past we have worked together to help curb the
unrestricted availability of nonsporting handguns as well as on efforts to curb
drug traffic. I recall that my good friend Congressman Paul Rogers, chairman
of the House Interstate and Foreign Commerce Subcommittee on Public Health
and Environment, brought to my attention the impressive and persuasive Oc-
tober 27, 1971, testimony of Mr. Rossides regarding the narcotics trafficker tax
program. He set out the program for tax investigators of major narcotics traffick-

ers as follows :

"Included in the June 17, 1971, Presidential message, which announced the
administration's expanded effort to combat the menace of drug abuse, is a high
priority program to conduct systematic tax investigations of middle- and upper
echelon narcotics traffickers, smugglers and financiers. These are the people
who are generally insulated from the daily operations of the drug traffic through
a chain of intermediaries. This program will mount a nationally coordinated
effort to disrupt the narcotics distribution system by intensive tax investigations
of these key figures. By utilizing the vivil and criminal tax laws, our objective
is to prosecute violators and drastically reduce the profits of this criminal activity
by attacking the illegal revenues of the narcotics trade.

"Reflecting the high priority given this program by the President, Congress
has provided financial support for the program amounting to $7.5 million in
fiscal 1972 and authorization for .541 additional positions—200 special agents,
200 revenue agents, and 141 .support personnel.

"Certain major features of this program should be noted :

"(1) Treasury will not only coordinate its efforts with all other interested
Federal agencies, but will actively seek the maximum cooperation of State and
local enforcement agencies as well. This is a vital feature of this program ;

"(2) With the manpower provided, our goal is to have at least 400 full-scale

ongoing IRS investigations ;

"(3) In line with the high priority given this program by the President, the
Internal Revenue Service has already assigned more than 100 experienced special
agents and more than 100 experienced revenue agents, full time to this program.
Additional exi)erienced agents are presently being pha.sed into the program."

Mr. Rossides has recently expounded upon the need to revitalize this effort to
remove the capital and the profit from the drug trafficking business by utilizing
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the Federal tax laws, and I ask unanimous consent that these pertinent and
timely remarks regarding the IKS ISl'TP be printed at this point in the Record.
There being no objection, the remarks were ordered to be printed in the Record,

as follows :

"Remarks of Eugene Rossides

"It seemed clear to me in 1969 that from an enforcement point of view the
Achilles heel of the illicit drug trafficking business was its financing and its illegal

but taxable income or profits.

"Obtaining evidence against major drug dealers on drug charges is one of the
most diflacuit law enforcement jobs. They can easily insulate themselves from
the street-level pusher and minor dealers. It is a rarity to catch them in possession
of drugs. The crime is victimless in the enforcement sense in that the addicts
and users are not interested or willing to give evidence. They don't consider it

a crime. They want the drugs. They want to protect their source of supply,
not turn him in.

"This is the key reason why I felt it was a necessity to develop a tax enforce-
ment program against the illicit drug traffickers.

"I tried unsuccessfully in mid-1969 to get the Organized Crime Strike Forces
to accept illicit drug traffic trafficing as a priority item, if not the priority item. I

then recommended that Treasury initiate its own special Narcotics Trafficker
Tax Program for two reasons : (1) jurisdiction over the tax laws was in Treasury,
and (2) from the time of Al Capone, the tax laws have proven to be an effective

tool to put major crime figures out of business.
"In the short period the Treasury IRS Narcotics Trafficker Tax Program*

was active—from July 1, 1971 to early 1974, it proved to»be one of the most suc-
cessful enforcement efforts in Federal history. (I happen to believe it is the
finest from the point of view of results, professionalism, and costs. )

"The NTTP was designed to take the illegal profit out of drug trafficking and
to disrupt the distribution system. In the short period of its active existence, the
IRS initiated full tax audit investigations of over 1800 upper and middle level

drug traffickers and dealers ; found tax deficiencies totaling $200 million ; it paid
for it self or practically paid for itself in taxes and penalties collected ; and its

impact put drug dealers out of the illicit drug business.
"The essence of the NTTP was (1) the careful selection of targets utilizing

the talents and information of Federal, state and local enforcement agencies,
and (2) the use of both the criminal and civil sections of the IRS Code against
major drug distributors and financiers who are often insulated from the traffic

and, therefore, in effect, immune from prosecution under the drug laws.
"The Treasury Department developed through the target selection system of

the NTTP a comprehensive nationwide list of over 1800 major drug traffickers
and financiers who were put under full tax audit investigations; gathering
information from the then BNDD. Customs, IRS, the Bureau of Alcohol, Tobacco
& Firearms, and of substantial importance, from state and local police.
"The importance of this substantial list of major drug dealers cannot be over-

emphasized. While DEA and its predecessors tried, with little success, to bring
drug cases against major drug dealers (there were not more than a handful of
successful cases), the NTTP, wit'.in its first twelve months, identified and put
under tough tax investigation 793 major targets in 53 metropolitan areas in
40 states !

"State and local police agencies and personnel welcomed the NTTP because
it helped them get immediate, short-term, and long term results, they could see
and feel the almost immediate effect of their activities, and of great significance,
the NTTP did not encroach on their jurisdictions.
"The NTPP was downgraded by IRS Commissioner Donald Alexander shortly

after he assumed his duties in mid-1973 and by 1974 it was gutted, despite the
clear Congressional and Executive policy, and specific earmarked appropriations.
Although Commissoner Alexander has unjustifiably criticized the NTTP, the fact
remains it was a most successful tax program which had an extraordinary im-
pact on the illicit drug traffic. Fortunately, the NTTP has now been revived
by Presidential directive.
"The importance of NTTP to our nation's efforts to reduce the illicit drug

traffic and bring it within manageable proportions is overriding and requires a
detailed analysis of the program.

*The abbreviation most often used is NTP. I prefer NTTP because it emphasizes that it
is a tax program.
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"I state to this Subcommittee and to the Congress that without an effective

Treasury/IKS Narcotics Tratbckei/Tax Program we will fail in our efforts to

reduce the illicit drug traffic. In view of the overriding importance of tnis program,
I would like to describe in some detail its theory and practice.
"The MTTP was initiated as part of the overall effort to crack down on the

illegal traffic in narcotics. Kecoguizing that the huge profits of the drug trafficking

business are largely unreported and therefore untaxed, in late 1909 I recom-

mended to the Secretary of the Treasury, David M. Kennedy, and to Under
Secretary Charles E. Walker, who had the responsibility for airect supervision
of IRS, that the Treasury develop a tax program aimed at the drug trafficking

business.

"Preliminary surveys in 1970 showed that among a group of suspected narcotics

traffickers several patterns could be observed. First, there was a high incidence

of nonfiling of income tax returns. Second, a large number appeared to have
life styles which would require income far in excess of that on which taxes

were being paid.
"As a result of these findings and our general studies and review, in the late

spring of 1971, Secretary John B. Connally obtained White House and Congres-
sional approval for the program and $7l^ million in appropriations for the first

year of operation.
"Thus, this program had the full backing of the Congress and the Executive

Monies were appropriated specifically for the NTTP—monies and manpower
which would not have been authorized or appropriated but for this program and
were not authorized and appropriated for any other IRS activity.
"The Narcotics Trafficker Tax Program is an income tax program. The goal

of the NTTP is to tax the illegal profits of the drug trafficking business, a major
area of tax noncompliance. The program was carefully developed over a two-

year ijeriod and the results during the short time it was active—from July 1, 1971,
to some time in 1974, including substantial start-up and training time—demon-
strate that it was extremely successful.

"It is important and central to the NTTP program to understand that the in-

come from the illegal narcotics traffic business is taxable. And it is the responsi-
bility of the Treasury Department to go after this taxable income. Drug traf-

ficking is a business. It is not some isolated activity.
"It is damaging to the "voluntary compliance" concept of tax administration

to suggest that income from illegal activity should be given a lower priority than
income from lawful activity. The narcotics trafficking business is a highly or-

ganized criminal activity which requires a sophisticated and comprehensive pro-
gram to identify the individuals involved and to determine the income which is

taxable. Are we to encourage unlawful activity of the most serious kind by our
failure to enforce the tax laws against the narcotics traffickers?

"The enormous profits of the narcotics trafficking business constitute taxable
income to traffickers. To develop a program to identify major narcotics traffickers

and tax them is part of administering the tax laws. There is no meaningful dis-

tinction between this type of activity and the ordinary IRS methods of identify-

ing what is referred to as "pockets of noncompliance."
"There is no difference in concept in deciding to select suspected major drug

traffickers for tax audit and in deciding to select waitresses and taxicab drivers

regarding gratuities income, corporate executives, individuals regarding interest

and dividends payments or tax resister groups, and other cla.ssifications of tax-

payers. Indeed, the incidence of tax noncompliance by drug traffickers is, I

submit, higher than other noncompliance groups.
"The significant point with respect to the NTTP was that under such a tax

program we were able for the first time on an organized and comprehensive basis

to get at major drug traffickers, persons who use intermediaries to insulate them-
selves from the day-to-day operations of the drug traffic. In this way, they achieve
virtual immunity from prosecution under the substantive narcotics laws. The
Narcoitcs Trafficker Tax Program was able to get at many of the 'Kingpins' of
the traffic.

"In developing the original program and thereafter while I served at the Treas-

ury, the program had the full bipartisan support of the Congress ; the full support
of three Secretaries of the Treasury, David M. Kennedy. John B. Connally, and
George P. Shultz ; the excellent cooperation and leadership of two Commissioners
of IRS, Randolph Thrower and Joanne M. Walters ; and the full support of the
Tax and Criminal Divisions of the Department of Justice and the various U.S.

Attorneys.
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"Imi)ortant and central to the NTTP was the policy decision to stress civil as
well as criminal enforcement. This policy decision was a significant improvement
on previous uses of tax administration to go after profits from criminal activity.
It was our position that the illegal profits must be taxed and should be attacked
either by civil enforcement or criminal enforcement. If a criminal case could be
made, fine. If not, then the decision should be made as soon as possible and ap-
propriate civil action pursued vigorously. It can be argued that in many cases
the greater punishment and deterrent is taking the illegal profits from the illicit

drug traflBcker.

"A critical innovation in federal law enforcement, and essential to the success
of NTTP, was the development of the major drug traffickers target selection

procedure—a coordinated and cooperative selection of persons to be audited.
"As of July 1, 1971, the paucity of information identifying known major drug

traffickers was appalling.
"We developed a program for selection of targets, which once selected would be

turned over to the IRS for audit. We organized field target selection committees
throughout the country and developed guidelines for target selection. The persons
selected had to be considered major traffickers and there had to be an indication
of assets to warrant a full audit.

"The field target selection committees were composed of professional career
personnel from federal, state and local agencies. On the federal level, the com-
mittees included personnel from IRS, the then BNDD, and Customs. On the
state and local levels, it included representatives from the local and state police.
The committees would meet periodically and pool their knowledge.

"Targets selected would then be sent to Washington, D.C. for review and final

selection by an inter-agency target selection committee composed of personnel
from IRS, BNDD and Customs and chaired by the Deputy Assistant Secretary
for Enforcement. This Treasury committee would meet periodically to review the
field recommendations and decide to accept, reject, or hold for further consid-
eration each field recommendation.
"Once a person was accepted the file would be sent to IRS and from that point

on in the investigative process, it was an IRS tax case and handled in accordance
with IRS operating procedures. After investigation if the decision was that the
evidence justified a criminal prosecution it was referred to the appropriate U.S.
attorney's office. Otherwise it was pursued civilly by IRS.

"Important byproducts of multi-agency analyses and review of potential tar-

gets, supervised by the Office of the Secretary and not at IRS or other agency
level, are that it insures selection of high-level targets, increases cooperation and
efficiency, and reduces the possibilities of corruption in the selection process to a
minimum. I want to stress my belief that this interdepartmental and interagency
activity must be supervised by the Office of the Secretary of the Treasury and
not at an agency level.

"We also developed a minor drug trafficker tax program designed to go after
the profits of the minor dealer and pusher. The individuals involved were pri-
marily lower-level drug traffickers—dealers and pushers—who were arrested
by state, local and federal officials on substantive drug charges and where there
was cash found. We decided against a full audit of these individuals but instead
we took tax action ; we stressed a tax check type of investigation—did they file a
return—and the use of tax year termination and jeopardy assessment procedures
on these individuals to reach their large, conspicuous assets. Such tax action was
taken on over 3,300 minor dealers and pushers.
"This part of the program achieved outstanding success in taxing and reducing

the working capital and street-level profits and, thereby, in disrupting the dis-
tribution system.
"A monthly report system was developed to monitor the progress of this tax

program. That report system enabled the Secretary and me to follow the progress
of each element of the program. The monthly report listed the number f»f cases
by states and metropolitan areas and the status of the cases.
"Within the first twelve months of the NTTP, 793 major targets in 53 metro-

politan areas in 40 states were selected for intensive tax investigation and 565
minor traffickers were put under tax action. Within seventeen months 1,175
major targets were selected for intensive tax investigation and 1,239 minor traf-
fickers were put under tax action * * *.

"The extraordinary success of the program stems from three groups of dedi-
cated personnel: (1) the target selection efforts of Federal, state and local offi-

cials; (2) the several hundred men and women in IRS—tax specialists perform-
ing a tax function—who took this program to heart and dedicated themselves
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to it; and (3) the attorneys in the Department of Justice and the U.S. attorneys'
oflaces throughout the country.

"I strongly recommend tha<t the NTTP be reactivated quiclily and given the

highest priority possible under the overall supervision of the Assistant Secretary
of the Treasury for Enforcement, Operations and Tariff Affairs.

"This highly successful program was unique in the spirit of cooperation it en-

gendered among state, local and Federal officials and among Federal agencies. No
jealousies and no infringement of jurisdiction existed among the various agencies

cooperating in the NTTP. I submit that it ranks as one of the finest, if not the

finest, cooperative law enforcement programs in our history from the point of

view of results, professional performance, and costs. It can be put back in oper-

ation and effective within months with strong supervision from the Office of the

Secretary of the Treasury."
Mr. Bayh. It appears that the Internal Revenue Service is in the processes of

reconsidering the viability of the NTTP. Whether this apparent reassessment
was voluntary or not should be left to the speculators; but, coincidentally, the

day before our first hearing on the President's drug message, July 27, 1976, the

Administrator of DEA and the Commissioner of the Internal Revenue signed
a memorandum of understanding regarding the Presidential directive to rees-

tablish a tax enforcement program aimed at high level drug trafficking. Though
the ink had actually dried when the memorandum was presented in testimony
to the subcommittee by DEA Administrator Bensinger, the Executive Director

of the newly appointed Presidential Cabinet Committee for Drug Law Enforce-

ment—members are the Secretary of Treasury, the Attorney General, and the

Secretary of Transportation—we did not have the opportunity to inquire as to

the details of this July 27, 1976, agreement.
The ostensible objectives of the new agreement as well as the development and

track record of the NTTP will be diligently assessed at the subcommittee hear-

ing on August 5, when IRS Commissioner Donald Alexander and others will

appear before the subcommittee.

NABCOTICS SMUGGLING

In addition to provisions which will assist the detection of couriers smuggling
tainted proceeds out of the country, the subcommittee legislation will incorpo-
rate sections to facilitate the detection and prosecution of narcotics smugglers
who use seagoing vessels, including private yachts and pleasure boats. This

so-called deep-six connection has developed into an integral conduit for major
narcotics smugglers and distributors.

The Commissioner of Customs, Mr. Vernon Acree, explained this growing prob-
lem to the subcommittee, in part as follows :

"The high speed and fuel carrying capabilities of today's small boats permits
them to travel distances which were not envisioned when the vessel reporting

requirements were enacted in 1930. Thus, a small boat can journey from our

eastern coast to larger vessels hovering off-shore outside the 12 mile Customs

waters, or to the Bahamas or other nearby foreign islands for the purpose of

picking up narcotics. They may then return to the U.S., pull into a small cove or

marina and unload the drugs. Some of these boats will then call Customs to

report their arrival, while others will ignore this requirement. In either case,

the present reporting requirements are virtually useless since any contraband
will have been removed before Customs officers arrive to inspect the vessel.

"This problem has become particularly acute in Florida where private yachts
and pleasure vessels, with easy access to nearby foreign islands, the high seas and
the United States' inland waterways, complicate detection. Further magnifying
the problem is the fact that hard evidence has been developed establishing that

foreign flag vessels are moving multi-ton loads of marijuana and smaller por-

tions of hashish to positions on the high seas adjacent to the United States

eastern and gulf coasts. At a position usually between 40 and 60 miles offshore,

the mother ship—or hovering vessel—is met, under cover of darkness, by small

vessels that take on a portion of the load for introduction into the United

States. The mother ship then moves to the next rendezvous point where similar

discharges are made. When the mother ship is empty it returns to its country of

origin without ever having entered U.S. waters."
To respond more effectively to these special disitribution channels and to

address the fact that many vessels consistently ignore current law the subcom-

mittee intends to amend the relevant reporting requirements.
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As I mentioned earlier we are concerned that the reorganization plan Xo.
2 processed by the Government Operations Committee in 1973, though not with-
out merit, has resulted in the under utilization or misdirection of intelligence
gathering and dissemination, especially at our borders and most importantly
our Southwestern border. The full utilization of Customs intelligence and in-

vestigative resources is a necessary step in bringing Federal narcotics enforce-
ment effectiveness to its highest possible level. It should be recalled that narcotics
traflSc is a giant, incredibly profitable industry. Even if it were taxed comparable
to the level of our domestic prescription drug industry—it would owe the Ameri-
can taxpayers at least $1 billion or every American citizen $5 each year. Thus
these merchants of death—by the most conservative and cautious assessment—
would owe more in taxes than the combined Federal drug abuse law enforcement
and Federal drug abuse prevention budgets. I ask unanimous consent tliat two
tables prepared by Peter Goldberg of the Drug Abuse Council be printed in the
Record at this point.
There being no objection, the tables were ordered to be printed in the Record,

as follows :

TOTAL FEDERAL DRUG ABUSE PREVENTION FUNDING

[In millions of dollars!

Fiscal year
—

1976 TQ 1977
1971 1972 1973 1974 1975 esti- esti- est!- Total

actual actual actual actual actual mated mated mated 1971-77

SAODAP 1.5 39.9
DHEW 69.7 193.1 255.1

NIDA 56.2 116.7 181.4
NIMH . .

NIH
SRS 3.6 58.0 53.0
OE 5.4 13.0 11.9
OHD 4.5 5.4 8.8

OEO 12.8 18.0 (2)
VA 1.1 16.2 27.7
DOD 1.1 58.7 73.0
Justice 40.3 36.5 33.5
State 1.0 1.0
HUD 8.7 13.0 6.3
USDA . 2.5 1.9
Other Federal 3 .2 1.4 2.9

Total 133.9 341.9 441.3

27.3 13.0 81.7
349.4 320.1 338.4 46.4 359.0 1,931.2
272.9 220.1 232.2 21.2 247.8 1,348.5

4.5 5.2 4.2 4.3 18.2
3.3 3.0 3.2 3.5 13.0
54.0 79.0 88.0 23.0 94.0 452.6
5.7 4.0 2.0 42.0
9.0 8.8 8.8 2.2 9.4 56.9

30.8
30.3 33.2 36.7 9.4 38.0 192.6
68.6 64.0 61.3 14.3 57.8 398.8
34.5 26.6 46.4 6.7 24.3 248.8

.9 .7 .8 .8 5.2
1.6 2.9 4.0 .9 4.8 42.2
1.8 1.6 1.6 1.0 10.4
2.8 9.0 3.5 1.3 4.0 25.1

517.2 471.1 492.7 79.0 489.7 2,966.8

1 High because of supplemental received in fiscal year 1973, and not obligated until fiscal year 1974.
2 Total of $23,000,000 included in NIDA funds.
3 Includes amounts of less than $1,000,000 each year in DCL, DOC, CSC, DOT, ACTION, other.

As I indicated, in the discussion of Federal drug control jurisdiction, the sub-
committee will consider restricting Federal enforcement agencies statutorily
to interstate and international major trafficking cases. While we are concerned
that Federal efforts do not erode local initiative and accountability, we believe
that the Federal Government should expand its programs of assistance to State
and local drug enforcement oflScials. The controlled substance units and diversion
investigation units should be expanded to assist State and local investigation
and prosecution of major diversion and trafficking cases.
The subcommittee is exploring the possible use of forfeited assets of drug

traffickers and moneys collected by IRS under a revitalized NTTP to support
the expansion of these successful efforts to assist State and local governments.

I intend to incorporate other salutory provisions in the legislation which I will
soon ask the subcommittee to consider, including crucial enabling legislation
to permit Senate ratification of the psychotropic treaty and sections addressing
the problem of pharmacy related crime and more adequate controls for some
barbiturates. I especially appreciate the enthusiastic support of the Senate lead-

ership for our efforts and invite my colleagues to assist us in the enactment of
a sensible statutory response to high risk drugs and to major drug traffickers.
It is about time and it is clear that the taxpayers of this country demand and
deserve no less.
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CONSOLIDATED DRUG ABUSE LAW ENFORCEMENT BUDGET, IN OBLIGATIONS

|ln millions of dollars|

Fiscal year—
1975
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With your permission, Mr. Chairman, I would like to submit my
prepared statement for the record and summarize it, in view of the

demands on your time.

Senator Bayh. Please do so. Your entire statement will be put in

the record. Also, we will follow it, as an exhibit, the Treasury De-

partment organizational chart and information on the IRS from the

U.S. Grovernment manual.
Mr. Alexander. Thank you, sir.

[The prepared statement follows, testimony continued on p. 37.]

PREPARED STATEMENT OF DONALD C. ALEXANDER

Mr. Chairman and members of the subcommittee, I appreciate the opportunity
to appear before you this morning and join with those urging favorable action

on S. 3411, the Narcotic Sentencing and Seizure Act of 1976. I wish to direct my
comments to those provisions of the bill which have some impact on the activities

of the Internal Revenue Service—Title III dealing with the forfeiture of the

proceeds of illegal drug transactions and cash used in the illegal drug business,

and Title IV dealing with the illegal export of cash.

One of the principal efforts against narcotic traffickers has been the attempt to

confiscate the financial resources that are necessary to bankroll these criminal

operations. One of the most inviting targets has been the cash found in the course

of arrests for narcotic violations.

Section 881 of Title 21 now provides for the forfeiture of controlled substances,
raw materials, containers, conveyances such as aircraft, vehicles or vessels, and
all books, records, and research used or intended to be used in violation of the

control and enforcement provisions of Title 21. However, present section 881
does not provide for the forfeiture of cash, even though that cash may have been
used directly in the illegal drug business. Title III of the bill under consideration
would amend section 881 to provide for the forfeiture of cash in these circum-
stances.

It is obvious that those engaged in the illegal narcotics business reap huge
profits. We believe that it is an important part of our job to see to it that those
who are engaged in this occupation and who are evading their lawful tax responsi-
bilities are called to account. We are convinced that we can discharge this obli-

gation in a responsible manner and that if we do it in accordance with our
established controls and procedures, we can do it without having an adverse
impact on our ability to carry out the balance of our responsibilities to administer
and enforce the tax system.

Section 6851 of the Internal Revenue Code provides for the immediate termina-
tion of a taxpayer's taxable period if the taxpayer intends to commit any act
which would prejudice the collection of his or her income tax, and section 6331
provides for the seizure of a delinquent taxpayer's property to satisfy an assess-
ment. Although these provisions permit the seizure of cash in the hands of a
narcotics trafficker, under the law they are available only if a tax liability can
be established with a reasonable degree of accuracy.
On some past occasions there have been applications of these provisions in

the pursuit of narcotic traffickers without adequate evidence of tax liability,

probably due in part to the belief that these provisions were the only available
tools to "get the cash off the streets." This use of our termination powers has
met with strong judicial and public criticism in some cases and has resulted in

legislative proposals to curtail the use of our powers. We are now developing
administrative procedures to ensure that these powers are used in accordance
with law, as contrued by the courts.
The judicial criticism culminated in the recent Supreme Court decision in Laing

V. United States [44 LW 4065 (1976)]. That decision fulrther reinforced the
conclusion that the procedures for enforcing collection of civil tax liabilities are
not an appropriate substitute for a cash forfeiture provision in dealing with
narcotics traffickers. In that opinion, the Court held that a taxpayer, suspected
of being a narcotics trafficker and who was subject to a jeopardy termination,
is entitled to certain procedural safeguards which include the right to petition
the Tax Court for a redetermination of his tax liability. Thus, although the
termination procedures may not be used as a tool to "get the cash off the

streets", they can (and will) be properly used to complement a forfeiture pro-
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vision, such as S. 3411, in cases where the tax liability can be calculated with
a reasonable degree of accuracy.
The principal legislative restriction, which is in H.R. 10612, the "Tax Reform

Act of 1976'', has passed the House, has been favorably reported by the iSenate

Finance Committee and has been agreed to by the Senate during its present
consideration of the Bill. Section 1204 of that Bill, as reported to the Senate,
would require the Internal Revenue Service to provide the taxpayer with a
written statement of the information on which it relied in making a jeopardy or
termination assessment, vpithin five days after the assessment was made. That
section of the Bill would provide the taxpayer with quick access to the District

Court for a review of the issue whether the making of the assessment was rea-

sonable, and the issue whether the amount of the assessment was appropriate
under the circumstances. Under the Bill, if the Court holds against the Service
on either issue, the Court would be empowered to order the assessment abated
or redetermined. A similar provision is contained in H.R. 9599, Congressman
Vanik's "Federal Taxpayer's Rights Act of 1975".

The Service has recognized that its termination and jeopardy assessment

powers must be used in accordance with the law, and has taken steps to ensure
that they are so used. However, we also recognize the need for the Federal
Government to deal directly with the resources available to drug traffickers.

For that reason, in 1974 the Service recommended that the forfeiture provisions
of 21 U.S.C. section 881(a) be amended to permit the forfeiture of cash. The
Ways and Means Committee did include such a provision in its tentative pro-

posals in May 1974, but later deleted the provision after deciding that it lacked

jurisdiction over Title 21.

Within the framework of our mission to enforce and administer the Federal
tax laws, the Internal Revenue Service is continuing to work toward the ap-

prehension and conviction of narcotics traffickers for violations of these laws.

As a part of the Executive action which the President outlined in his Special
Message on Drug Abuse, the Service, in cooperation with the Drug Enforcement
Administration, has developed a tax enforcement program directed at high-level

drug traffickers who may have violated the tax laws.
DEA Administrator Bensinger and I met shortly after the President sent

his drug message to Congress on April 27 and began discussions that cul-

minated in a memorandum of understanding signed on July 27. While the terms
of the memorandum were being worked out, the Service was developing guide-
lines and procedures that would be used to handle the information to be obtained
from DEA and the investigations that would result from that information. DEA
has already provided us with a selected list of approximately 200 Class 1 nar-

cotics violators—high-level traffickers and financers. These names will be sent

to our field officials, who will establish liaison with appropriate DEA field offi-

cials and obtain from DEA all available financial information concerning these

individuals.
We are confident that the program and procedures that we are developing

will enable us to conduct a responsible program that will promote effective

enforcement of the tax law against high-level drug traffickers. However, we also

believe that the Government does not have all the tools it needs to get the cash
off the streets and that there should be an expanded forfeiture provision to

permit the seizure of cash found in the possession of narcotics traffickers, with-

out regard to their tax liability. Title III of the Bill under consideration would
accomplish this objective by amending section 881(a) of Title 21 of the Code
to permit the forfeiture of the proceeds of illegal drug transactions and cash
used in the illegal drug business.
We strongly urge the adoption of this provision.
Title IV of the Bill would amend the Currency and Foreign Transaction Re-

porting Act. Certain provisions of that Act have improved the Service's ability

to reconstruct financial transactions, to establish audit trails, and to monitor

major currency flows within the United States. Strengthening the provisions
of this Act should further improve our ability to monitor international financial

transactions.

Though the U.S. Customs Service is the agency responsible for enforcing the

reporting requirements regarding the international transportation of currency,
we expect that Customs will begin shortly to provide that data to the Service

in computerized form as part of an interchange of information gathered under
the provisions of this Act. Accordingly, the Service's compliance activities should

benefit from any new enforcement authority conferred upon Customs by Title

IV of this bill.

80-321 O - 77
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I believe that it may be appropriate to raise one furtiier point that is relevant
to this area, although not contained in the bill under consideration. Frequently
the proceeds of illegal narcotics traffic will be hidden in foreign tax haven
countries. Our experience indicates that the principal barriers in the successful

prosecution of tax evasion schemes involving overseas institutions and trans-
actions are the limitations placed upon us by foreign secrecy laws. While there
has been increasing cooperation on the part of certain foreign governments, the
high standards of admissibility imposed upon us by the laws of evidence of the
United States often makes prosecution impossible on the basis of information
which is available to us. For example, a certification by a government official is

adequate under Swiss laws. Therefore, the Swiss officials cannot understand why
we need something which would be the equivalent of a deposition of the govern-
ment official in order to admit the evidence in this country. I believe this problem
could best be corrected by providing in the Federal Rules of Evidence for the
presumptive admissibility of evidence officially furnished by a foreign govern-
ment, thus placing the burden of refuting this presumption on the taxpayer, who
is the only party who has full access to all the information.
Mr. Chairman, I appreciate your inviting me to appear before you today, and

I would be pleased to respond to any questions that you or the other Senators
may have.
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For further information, contact the Office of

the Commissioner, Bureau of the Public Debt,

Department of the Treasury, Washington, D.C.

20226. Phone, 202-964-5294. Requests for

information relating to holdings of all series of

savings bonds and savings notes should be
addressed to: Bureau of the Public Debt, 536
S. Clark St., Chicago, III. 60605.

Internal Revenue Service

1111 Constitution Avenue NW., Washington, D.C. 20224

Phone, 202-964-4021

The OfBce of the Commissioner of In-

ternal Revenue was created by the act

of Juiy 1, 1862
(
12 Stat. 432; 26 U.S.C.

3900).
The Internal Revenue Service

(IRS) is responsible for administering
and enforcing the internal re\cnu'j

laws, except those relating to alcohol,

tobacco, firearms, and explosives. The
IRS mission is to encourage and
achieve the liighest possible degree of

voluntary comi^liance with the tax

laws and regulations and to maintain

the highest degree of public confidence

in the integrity and efficiency of the

Service. Accomplishment of this mis-

sion involves communicating require-
ments of the law to the public, assist-

ing taxjDayers in complying with the

laws and retrulations, and taking those

enforcement actions necessary for fair,

efTecti\c, and impartial tax adminis-

tration.

Basic IRr acli\ities include provid-

ing taxpayer service and education ;

determination, assessment, and collec-

tion of internal re\enue and other niis-

cellanenus taxes; and jjreparation and

issuance of rulings and regulations to

supplement provisions of the Internal

Revenue Code. The source of most
revenues collected is the individual in-

come tax and the social insurance and
retirement taxes, with other major
sources being the corporati(.n income,

e.xcise, estate, and gift taxes.

IRS organization is designed for

maximum decentralization, consistent

with the need for uniform interpreta-
tion of the tax laws and efficient utili-

zation of resources. There are three

organizational levels: the national of-

fice, the regional office, and the dis-

trict offices and service centers. Dis-

tricts may have local offices, the num-
ber and location of which are deter-

mined by taxpayer and IRS needs.

HEADQUARTi-'RS ORGANIZATION

The national office, located in ^Vash-

ington, D.C, de\elops nationwide j^oli-

cies and programs for the administra-

tion of the internal revenue la\vs and

provides overall direction to tlu- fir id

organization. The Nalir-nal Com]outer
Center. Marlinsburcr. W. Va., and the

Regional Offices— Internal Revenue Service

Region Regional Commissioner Address

CENTRAL-Michigan, Indiana, Ohio, Kentucky, West Patrick J. Ruttle, Acting 550 Mam St., Cincinnati, Ohio 45202.

Virginia.

MID-ATLANTIC-Pennsytvania, New Jersey, Dela- William D. Walters 2 Penn Center Plaza, Philadelphia, Pa.

ware, Maryland, Virginia. 19102.

MIDWEST-Norlh Dakota, South Dakota, Nebraska, Edwin P. Tralnor 35 E. Wacker Dr., Chicago, 111. 60601.

Minnesota, Missouri, Iowa, Wisconsin, Illinois.

NORTH ATLANTIC-Maine, Vermont, NewHampshire, Elliott H. Gray 90 Church St., New York, N.Y. 10007.

New York, Massachusetts, Connecticut, Rhode

Island.

SOUTHEAST—Tennessee, North Carolina, Mississippi, Edmund J. Vitkus. Acting 275 Peachtree St. NE., Atlanta, Ga.

Alabama, Georgia, Florida, South Carolina. 30303.

SOUTHWEST— Wyoming, Colorado, Kansas, New Walter T. Co.opinger 1114 Commerce St., Dallas, Tex. 75202.

Mexico, Oklahoma, Texas, Arkansas, Louisiana.

WESTERN— Washington, Idaho, Montana, Oregon, Thomas A. Cardoza 525 Market St., San Francisco, Calit.

California, Nevada, Utah, Arizona, Hawaii, Alaska. 94102.
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Internal Revenue Districts—Internal Revenue Service

pistrlct Address Director

Alabama 35203. _ 2121 8th Ave., N. Birmingham.. Dwight T. Baptist.

Alaska 99501. 5lh and H Sts., Anchorage , Charles Roddy.

Arizona 85025 230 N. 1st Ave,, Phoenix. Robert M. McKeever.

Arkansas 72201 700 W. Capitol Ave, Little Rock.... Emmett E. Cook.

California;

Los Anceies 90012 300 N Los AnpelesSt Warren A. Bates.

San Francisco 94102. 450 Golden Gate Ave... Francis L. Browitt.

Colorado 80202 1050 17th St.. Denver _. Gerald L. (Vlihlbachler.

Connecticut 06103 450 Main Z\.. Hartford... Joseph ) Conley, Jr.

Delaware 19801 844 King St., Wilmington James E. Quinn.

District ot Columbia (Part of Baltimore

District).

Florida 32202. 400 W. Bay St., Jacksonville.. Andrew J. O'Donnell, Jr.

Gcoreia 30303 275 Peachtree Si. NE., Atlanta.. John W, Henderson.

Hawiii 95813 .-. 335 Me. chant St ,
Honolulu Robert M Cutis.

Idaho 83702 550 W. Fort St., Boise. Howard T. Martin.

Illinoi-;:

Cnicago 60602 17 N Dearborn St. Charles F. Miriam.

SprniEtield 62704 325 W. Adams St.. Lpon C. Green.

Indiana 46204 46 E, Ohio St., Indianapolis James W. Caldwell.

Iowa 50309 210 Walnut St
,
Des Moines... James T. Rideoutte.

Kar.-as 67202... 412-418 3 Main. Wichita _. Maurice E. Johnson.

Kentucky 40202. 601 W Broadway, Louisville... Paul F. Niedereckcr.

Louisiana 70130.... 600 South S. , New Orleans Roger F. Shockcor.

Maine 04330 68 Sewall St. Augusta... Whitney L. Wheeler.

Maryland 21201 31 Hopkins Flaza, Baltimore Gerald G. Portney.

Massachusetts 02203. John F. Kennedy Federal BIdg., Boston John E. Forristall.

Michigan 48226 .'.*: 65 Cadillat Sq., Detroit Roger L. Plate.

Minnesota 55101 316 N. Robert St., St. Paul. C. Dudley Swilzer.

Mississippi 39202... 301 N. Lamar St., Jackson William Daniel.

Missouri 63101 1114 Market St., St. Louis Richard C. Voskuil.

Montana 59601 W. 6th St. and Park Ave., Helena Nelson L. Seeley.

Nebraska 68102 106 S. 15th St., Omaha. Everett Loury.

Nevada 89502 300 Booth St., Reno Gerald F. Swanson.

New Hampshire 03801. 80 Daniel St., Portsmouth Frank Murphy.

New Jersey 07102 970 Broad St., Newark Elmer H. Klinsman.

New Mexico 87101 517 Gold Ave. SW., Albuquerque William B. Orr.

New York:

Albany 12206. 855 Central Ave Donald T. Hartley.

Bronklyn -.1201 35 Tillary St Charles H. Brennan.

B'i"j:o 14202 Ill W. Huron St Herbert B. Mosher.

Manhattan 10007 120 Church St., New York. Philip E. Coates.

.'ijrth Carolina 27401. ._. 320 Federal PI., Greensboro Charles 0. DeWitt.

Ncrth Dakota 58102 653 2d Ave. N., Fargo Frederick G. Kniskern.

Ohio:

Cincinnati 45202... 550 Main St (Vacancy).

Cleveland 44159 1240 F. 9th St Robert J Oath.

Oklahoma 73102 200 iJW. 4th St., Oklahoma City Clyde I.. Bickerstaft.

Oregon 97204 319 SW. Pine St., Portland Ralph B. Short.

Pennsylvania:

Philadelphia 19106.... 600 Arch St.... A'ired L. Whinston.

Pittsburgh 15222 1000 Liberty Ave Cornelius J. Coleman.

Puerto Rico (Office of International 255 Ponce de Leon Ave., Hato Rey ..Robert G. Lockrow (Director's

Operations, National Office) 00917. Representative).

fthode I eland 02903 130 Broadway, Providence John J. O'Brien.

South Carolina 29201 901 Sumter St., Columbia Harold Rindseil.

South Dakota 57401 640 9th Ave. SW., Aberdeen John B. Langer.

Tennessee 37203 8th Ave. and Bioadway, Nashville James A. O'Hara.

Texas:

Austin 78701 300 E. 8th St.... Richard J. Stakem, Jr.

Dallas 75202 1100 Commerce St .-- Alden W. McCanless.

Utah 84110 350 S. Mam St., Salt Lake City
Roland V. Wise.

Vermont 05401 U Elmwood Ave., Burlington Carolyn K. Buttolph.

Virginia 23240 400 N. 8th St., Richmond Jar^es P. Boyle.

Virgin Islands (Office of International 22 Crystal Gade, Charlotte Amalie, St. Thomas.

Operations, National Office).

Washington 98121.. 2033 6th Ave., Seattle --- Michael D. Sassi.

West Viiginia 26101 Juliana and 5th Sts., Parkersburg (Vacancy).

'''isconsin 53202.. 517 E. Wisconsin Ave., Milwaukee.* Lawrence M. Phillips.

V-yoming 82001 2Ist and Carey Sts. Cheyenne T. Blair Evans.
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IRS Data Center, Detroit, Mich., are

also assigned to the national office.

Field Organization

As a decentralized organization, most

of the IRS personnel and activities are

assigned to field installations.

REGIONAL OFFICES

There are seven regions, each headed
b\ a Regional Commissioner, which

supervise and evaluate the operations
of di>trict offices and ser\ice centers.

.\n api)el!ate activity to hear disputes
from di.''iric t offices is assigned to the

regional office. Also located there, but

not supciA ised by the Regional C'om-

missioner, urv llie Regional Counsel

and Regional Inspector.

DISTRICT OFFICES

There are 58 Internal Revenue dis-

tricts, each administered by a District

Director. Districts may encompass an

CJitire State, or a certain number of

counties \vithin a State, depending on

population and geographic factors.

Programs of the district include tax-

payer sei"\-ice, audit, collection, intel-

ligence, and adiriinistration. Functions

perfoiTiied are: assistance and senice
to taxpayers; dctenninalion of tax li-

ability by audit of iax rctm-ns; con-

ferences on disputed tax liabilities: col-

lection of delinquent returns and taxes :

certification of refunds; and investiga-
tion of criminal and civil violations of

internal revenue laws (except those re-

lating to alcohol, tobacco, fireaims, and

explosives). Director are responsible
for deposit of taxes collected by the

district and for initial processing of

original applications for admission to

practice before IRS and renewal issu-

ances for those practitioners already
enrolled. Local offices may be estab-

lished to meet taxpayer needs and IRS
workload requirements.

SERVICE CENTERS

Also under the supeixision of the Re-

gional C'ommissioners are 10 senice

centers, located at Austin. Tex. ; Cham-
blee, Ga.

; Covington, Ky. ;
Kansas

City, Mo.
; Andover, Mass. : Ogden,

Utah ; Fresno, Calif.
; Memphis, Tenn.

;

Brookhaven, N.Y.
;
and Philadelphia,

Pa. Each service center processes tax

returns and related documents and
maintains ac( ountabiliry records for

taxes collected. Programs include the

processing, verification, and accounting
control of tax returns; the assessment

and refund of taxes: and the prepara-
tion of audit selection lists.

For further information, contact any District

Office or the Public Affairs Division, Internal

Revenue Service Headquarters, Department of

the Treasury, 1111 Constitution Avenue NW.,

Washington, D.C. 20224. Phone, 202-
964-4021.
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[Testimony continued from p. 30.]
Mr. Alexander. We appreciate the opportunity to appear before

you to discuss with you the exercise of our responsibilities, Mr. Chair-

man, in striking that delicate balance that you mentioned. This is the
balance between effective and comprehensive enforcement of the tax
laws against those that you mentioned—they are a handful of citizens

who are wreaking havoc upon this country
—and due process, the

guarantees of rights under the law and under the Constitution. And
in striking that balance, Mr. Chairman, we strongly urge favorable
action on S. 3411.

COCAINE BUST REVEALS REPEATERS AND BAIL JUMPERS

Senator Bath. I visited with Mr. Bensinger yesterday—when he was
here last week, I asked why cocaine had not received quite as high
priority treatment as heroin—and yesterday morning, when we had
rescheduled this meeting to discuss the problem, I'm sure you noticed
a big headline about a cocaine bust. The relevance to what we are

doing here is the fact that one of the persons involved—they finally
found in the Baltimore jail

—had been arrested several times and had
not honored his commitment to stay in the jurisdiction and had flown
his bail commitment. That kind of person is involved in this time and
time again. It seems we are going to have to make some tough deci-

sions to affect this type of criminal.
Mr. Alexander. Mr. Chairman, we don't think that people in jail

are immune from tax laws, and we surely don't think that drug traf-

fickers, whether they are dealing in cocaine or any other type of drug,
are immune from the tax laws, and we surely are trying and have been

trying to meet our responsibilities, and we need some help in the law.
And that is why we are here, to join with Mr. Bensinger and others in

urging enactment of the bill before you and the supplementary legis-
lation designed to carry out the administration's program. We think it

is highly desirable, highly necessary, and will be quite helpful.
As to tliis particular case, cases are not made overnight. There may

be coincidences in announcement, but oases are developed over a long
period of time.

We have been working with the DEA, and the fruits of this effort

were recently in the papers in a particular matter close to Washington.
Now, Mr. Chairman, my statement talks about the problem that you

and others are concerned with, and that is doing something about the

profitability of this traffic conducted by this vicious handful of
citizens.

problem of cash on the streets

Let's put it in another context, though. Let's talk about the problem
of cash on the streets. One of the principal efforts in the drive against
narcotics traffic has been an attempt to confiscate financial resources,
and one of the most inviting targets has been cash on the streets.

Section 881 of title 21, the forfeiture provision, provides for the

forfeiture of controlled substances and automobiles and other things
but does not provide for the forfeiture of cash used in or intended
to be used as the illegal drug business. Title III of this bill would

remedy this defect, and the Internal Revenue Service has been urging
this, now, since May of 1974 and even earlier. We have been urging it
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because there has been a hole in the law. That hole in the law has
created strains on the system and created problems for the Internal
Revenue Service that have found their way into the Supreme Court,
in the Laing and Hall cases discussed in my statement, and the Sha.piro
case, also; created problems which have resulted in congressional ac-

tion in the tax refonn bill of 1976, passed by the House, and this

portion of the bill also passed by the Senate, calling for limitations on
our use of termination assessments and new limitations upon jeopardy
assessments in an effort to strike this balance in the law, the balance

you mention between due process and effective enforcement.
Section 6851 of the law prior to this proposed amendment provides

for the immediate tennination of the taxpayer's taxable period if the

taxpayer intends to commit an act that would prejudice or impair the

collection of a tax.

Section 6331 of the law provides for the seizure of a delinquent tax-

payer's property to satisfy an assessment.

Now, these provisions are available only if there actually is a tax

liability and only if that tax liability may be established with some
reasonable degree of exactitude.

Senator Bayii. That would also apply to someone in legitimate
business ?

Mr. Alexander. Legitimate or illegitimate.

Now, we know full well that those in illegitimate businesses are less

inclined than those in legitimate businesses to meet their tax obliga-
tions. We are fully aware of that. We have been aware of that. We will

continue to be aware of that. We are fully cognizant of the fact that
if you take 100 kingpin narcotics traffickers, you are much less likely to

find compliance with the tax laws than if you select 100 Franciscan
monks. And we allocate our resources accordingly, and we have been

doing that and will continue to do that. So we do have a disproportion-
ate interest in this field—we have had and will continue to have it,

but we will have a more effective program.
Effective, why? Because it will work. Effective, because we need in

the fulfillment of our obligation to enforce the tax laws, to make com-

pletely certain that no one has a free pass.
We need to have a disproportionate effort, and we have had a dis-

proportionate effort against this handful that you describe, because
that handful is less likely, as is obvious to all of us, to fulfill their re-

sponsibilities than others. And if a narcotics trafficker who is also a

tax evader is put in jail for tax evasion, that's one less narcotics traf-

ficker out on the street—actually not out on the street as much as well
removed from the street, someone that cannot be reached by direct in-

vestigative methods.
Resources are applied to the street when they should be applied to

the major traffickers.

And the agreement that you mentioned that we have entered into

with the DEA, we think, will serve to meet both your goal and that of
the President to have a resj^onsible and effective program against those
who earn their living in this vicious trade and who refuse to meet their

obligations as taxpayers.
That's what we're trying to do, and we need some help. We need

some help in providing for the forfeiture of cash, title III. We need
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some help in title IV which helps our sister bureau in Treasury, Cus-

toms, to obtain information which we will share for the benefit of the

Treasury Department and for the benefit of the public.

RELIEVE ILLEGAL PROFITS HIDDEN IN TAX-HAVEN COUNTRIES

We also, JSIr. Chairman, are having a problem that goes beyond the
bill before you, S. 3411. It is mentioned at the end of my statement
over on pages 11 and 12.^ We believe that frequently the proceeds of

the narcotics traffic are hidden in foreign tax-haven countries, coun-
tries with secrecy laws. We are trying to work out treaties with these
countries. It takes time. It is very difficult to achieve. It goes against
certain economic goals that some of these countries may perceive.
But the use of these termination powers met with very strong judi-

cial and public criticism.

The article in the Wall Street Journal of April 10, 1974, is a prime
example of media criticism.

In addition to the Laing and Hall cases that I have mentioned, there
is a case called WlUits v. Richardson^ Avhich made it clear that the
fifth circuit court of appeals would not permit the use of our broad

powers to take possession of the property of citizens by summary
means that ignore many basic tenets of due process to be turned on
citizens suspected of wrongdoing, not as tax collection devices, but
as summary punishment. We cannot do it. The fifth circuit struck us
down time and time again.
What does this make for? It makes for ineffective enforcement. It

does not achieve the goal which you, Mr. Chairman, restated your
dedication to a few minutes ago. Instead it detracts from the achieve-
ment of that goal, because resources are applied to cases that cannot
be sustained.

We need to have a change in the law, and our chief counsel, Mr.
'\^niitaker, can describe it in nnich more detail than I, which will re-

duce the very high standard now demanded with respect to certifica-

tion by foreign officials of a fact that we need to establish. We need to

have this evidence admitted and held to be presumptive of the fact.

This provision, if enacted, plus title III, title IV. and raising the
now $2,500 limit on administrative forfeitures to $10,000, which we
also strongly favor, will go far, together with a strong and effective

and lawful efl^ort by the Internal Revenue Service working with DEA,
to enforce the tax laws against tax evaders who are narcotics traffickers,

in meeting the goals and in striking that delicate balance that yon
described.

Mr. Chairman. I would like to submit for the record the Joint Com-
mittee on Internal Revenue Taxation Release of August 3 with re-

spect to a GAO report, and that GAO report, as well, of July 16, 1976,

discussing the use of jeopardy and termination assessments by the In-
ternal Revenue Service.

GAO, having reviewed the prior program, which has been discussed
before this committee and before other committees, found—looking
from the standpoint of its fulfillment of its responsibilities

—certain

problems that had not escaped our attention.

^ See prepared statement, p. 32.
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Senator Bath. We will insert them in the record at this point. As
exhibits No. 2 and 3.

[Testimony continues on page 67.]

[Exhibit No. 2]

use of jeopabdy and termination assessments by the ibs

The Joint Committee on Internal Revenue Taxation announces the release

of a report from the Comptroller General of the United States entitled "Use of

.Jeopardy and Termination Assessments by the Internal Revenue Service" (GAO
Report No. GGD-76-14 ; July 16, 1976). This GAO report is in response to the
December 1974 request by the Joint Committee for a review of the use by the In-

ternal Revenue Service of jeopardy and termination assessments. This request
was made because of concern that these extraordinary assessment and collection

procedures be used only where appropriate and in a reasonable manner with ade-

quate procedural safeguards against abuse. (A GAO report on IRS procedures
regarding seizures and sales of property will be made later this year to the
Joint Committee.)

GAO findings and conclusions

The GAO study of IRS use of jeopardy and termination assessments included
a field review of jeopardy and termination assessments of two IRS districts and
one IRS Service Center and a review of a sample of audit reports at the Na-
tional OflSce. The assessments reviewed were initiated from January 1973 to

June 1975.

The Internal Revenue Code provides that when the IRS determines that col-

lection of a tax may be in jeopardy, it may be immediately assessed and collect

the tax—through seizure of property, if necessary. If the date for filing a return
and paying income tax has not passed, a "termination assessment" may be made
of the tax liability before the end of the tax year (under section 6851 of the

Code). If the due date for filing a return and paying the tax has passed, this is

generally done pursuant to a jeopardy assessment. Jeopardy assessments are of
two types : ( 1 ) when the tax involved is a tax which the Tax Court has juris-
diction to consider (income, estate and gift taxes, and the private foundation
and pension excise taxes), the jeopardy assessment is made under section 6861
of the Code; and (2) where the tax liability is not subject to review by the Tax
Court, the jeopardy assessment is made under section 6862 of the Code.
The GAO indicates that before fiscal year 1972, IRS made relatively few jeop-

ardy and termination assessments. However, in resix>nse to the President's
announcement of an expanded effort to combat drug abuse, the IRS in July
1971 established a high-priority project called the narcotics traflSckers program.
The purpose of the program was to make a systematic tax investigation of mid-
dle-and-upper-echelon narcotics dealers. IRS statistics show that after the
trafficker program was initiated many of the jeopardy assessments and the ma-
jority of the termination assessments made were directed at individuals sus-

pected of or arrested for drug law violations.
The GAO review of termination assessments (sec. 6851) used against susi)ected

narcotic traflickers indicates that only a small portion of the original assses-
ments was upheld by later IRS review. Sixty-four of the 68 termination assess-
ment cases covered by the GAO review involved alleged narcotics traflBckers.

Forty of these had been finalized as of March 1976. The original assessments in
these cases totaled $1,254,23.3. The final assessment totaled $220,677. Jeopardy
assessments (under sec. 6861) were also used against suspected narcotics traf-
fickers but with much greater success. Twenty-one of these jeopardy cases were
examined of which 12 involved suspected narcotics traffickers. Of these, nine
were finalized as of March 1976. The original assessments for these cases totaled
$353,210 and the final assessments totaled $342,105. At the time of the GAO re-

view, termination cases were not afforded the same opportunities for judicial
review as were section 6861 jeopardy assessments : and the GAO indicates that
this may be the reason why the latter were better supported.
With respect to jeopardy assessments under section 6861 against taxpayers

other than narcotics traflBckers, the GAO indicated that it was satisfied that the
use of jeopardy assessmens was rensonable. Also, with respect to jeopardy as-
sessments under section 6862, the GAO indicated that it was satisfied that, in
each instance, a tax deficiency existed and the taxpayer assessed was liable for
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the deficiency. The jeopardy assessments under section 6862 were made against
officers of insolvent corporations who were found by IRS to have been responsible
for withholding taxes from employees' wages and for not paying the withheld
taxes to the Government, against employers for taxes withheld from the wages
of employees but not paid to the Goverment where the financial solvency of the
employers appeared to be endangered, and against taxpayers for the nonpayment
of wagering taxes. The GAO review also indicated that for the cases in which
termination assessments were used against taxpayers other than narcotics traf-

fickers, the use of termination assessments appeared to be reasonable.
The GAO also reviewed the existing law to determine the adequacy of the

legal remedies of a taxpayer who is subjected to a jeopardy or termination
assessment. In its September 1975 draft report to the Joint Committee (pre-
pared at the time of the Ways and Means consideration of the tax reform bill),
the GAO noted that the IRS had maintained that the only judicial remedy avail-
able to a taxpayer who had been subject to a termination assessment was to

pay the assessed tax, file a claim for refund with IRS, wait 6 months (unless
IRS denied the claim sooner), and file a refund petition with the Federal district
court or Court of Claims. Because it was IRS practice not to consider a refund
claim until after the end of the taxpayer's normal tax year, there could be
considerable delay before the taxpayer obtained judicial review of his case.

During this period the taxpayer would be deprived of the use and benefit of any
property that IRS had seized. Consequently, the GAO recommended in the draft
report that a taxpayer whose taxable period has been terminated under section
6851 should have a more timely right of judicial review and that his property
should not be allowed to be sold until such review is completed. However, in view
of two January 1976 Supreme Court decisions {Laing v. U.S. and U.S. v. Hall),
which held that the IRS is required to issue a notice of deficiency—a jurisdic-
tional prerequisite to litigation in the Tax Court—to a taxpayer whose taxable
year is terminated pursuant to section 6851, this recommendation was deleted
from GAO's final report.

GAO legislative recommendations
GAO recommends that the Congress amend the Internal Revenue Code to

provide that, if a jeopardy assessment is made under section 6862, the taxpayer
shall have a more timely right to judicial review than is currently provided
under the Internal Revenue Code and that seized property shall not be sold
until the judicial review process is completed.
GAO further believes that if legislation is enacted to carry out its recom-

mendation, IRS procedures now applicable to section 6851 and 6861 assessments
could be extended to section 6862 assessments with a minimum of administra-
tive diflBculties.

GAO also reviewed the provisions in the tax reform bill (H.R. 10612), as
passed by the House, and concluded that such provisions (relating to assessments
under sections 6851, 6861 and 6862) would meet the objective of its recom-
mendation.

IRS comments
The GAO report includes a response from the Commissioner of Internal

Revenue commenting on the GAO draft report. He stated that IRS had no
objections to the GAO proposals for judicial review of jeopardy and termina-
tion assessments. However, he indicated at that time (December 9, 1975) that
iRS could envision some tax collection problems created by delays which would
develop.
GAO notes that the collection problems envisioned earlier by the IRS to a

large extent are now moot since, in response to the Supreme Court decisions,
the IRS has issued instructions to handle section 6851 termination assessments
in a manner similar to the handling of section 6861 jeopardy assessments.

Availability of GAO report

Copies of this GAO report on IRS use of jeopardy and termination assess-
ments may be obtained ($1.00 for the general public—those not associated with
the press, the govenment. or an educational or nonprofit organization) from the
U.S. General Accounting Office, Distribution Section, P.O. Box 1020, Washington,
D.C. 20013.



42

(Exhibit No. 3)

REPORT TO THE JOINT COMMITTEE
ON INTERNAL REVENUE TAXATION
CONGRESS OF THE UNITED STATES

BY THE COMPTROLLER GENERAL
OF THE UNITED STATES

Use Of Jeopardy And

Termination Assessments

By The Internal Revenue Service

Department of the Treasury

GAO recommends legislative changes to more

fully protect the rights of taxpayers by per-

mitting timely judicial appeal.

GGD-76-14 JULY 16.1976
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COMPTROLLER GENERAL OF THE UNITED STATES
WASHINOTON, D.C. 20948

B-137762

To the Chairman and Vice Chairman
Joint Committee on Internal Revenue

Taxation
Congress of the United States

This report discusses how the Internal Revenue Service
collects taxes it believes would be jeopardized by delay if
normal collection procedures were used. It is one of a
series of reports your Committee requested.

'*Ve are sending copies of this report to the Director,
Office of Management and Budget; the Secretary of the Treas-
ury; and the Commissioner of Internal Revenue.

C./^/"^
Comptroller General
of the United States



44

Contents

DIGEST

CHAPTER

5

6

APPENDIX

11

INTRODUCTION
Normal tax assessments
Jeopardy and termination assesdments

Criteria for assessments
Scope of review

JEOPARDY AND TERMINATION ASSESSMENTS USED ON
NARCOTICS TRAFFICKERS

USE OF SECTION 6861 JEOPARDY ASSESSMENTS

USE OF SECTION 6862 JEOPARDY ASSESSMENTS

USE OF TERMINATION ASSESSMENTS

CONCLUSIONS, RECOMMENDATION, AGENCY COMMENTS,
AND PENDING LEGISLATION

Conclusions
Recommendation
Agency comments
Pending legislation

Letter dated December 9, 1975, from the Com-
missioner of Internal Revenue

Principal officials responsible for activi-
ties discussed in this report

Page

i

1

1

2

3
4

5

8

10

12

14
14
14
14
15

17

19

GAO

IRS

ABBREVIATIONS

General Accounting Office

Internal Revenue Service



45

COMPTROLLER GENERAL'S
REPORT TO THE JOINT
COMMITTEE ON INTERNAL
REVENUE TAXATION

USE OF JEOPARDY AND TERMINATIOl*
ASSESSMENTS BY THE INTERNAL
REVENUE SERVICE
Department of the Treasury

DIGEST
NATURE OF JEOPARDY AND TERMINATION
ASSESSMENTS

Ttie Internal Revenue Code provides
the Internal Revenue Service (IRS)
that collection of a tax may be in
it may immediately assess and coll
tax— through seizure of property,
sary. If the due date for filing
and paying the tax has passed, the
commonly referred to as a jeopardy
ment. If the date for filing a re

paying the tax has not passed, the
commonly referred to as a terminat
ment.

that when
determines
jeopardy,

ect the
if neces-
a return
action is
assess-

turn and
action is

ion assess-

There are three sections of the code involved.

Section 6861 jeopardy assessments

Section 6861 authorizes jeopardy assessments
for income, estate, gift, and certain excise
taxes. The judicial remedies available to
the taxpayer are identical to the remedies
available under normal assessment procedures.
Upon receiving a notice of deficiency, the
taxpayer may file a petition for redetermi-
nation in the U.S. Tax Court. Or the tax-
payer may pay the full amount of the defi-
ciency, file a claim for refund with IRS,
wait 6 months (unless IRS denies the claim
sooner), and then file a refund action in a
Federal district court or Court of Claims.
IRS cannot sell seized property during the
period allowed for filing a petition for re-
determination or while the case is before the
Tax Court. (See ch. 3.)

Section 6862 jeopardy assessments

Section 6862 relates to jeopardy assessments
for all taxes not covered by section 6861.
It differs from section 6861 in that the

Tear Sheet. Upon removal, the report
cover date should be noted hereon. GGD-76-14
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taxpayer does not have the right to file a

petition for redetermination in the Tax

Court. His only judicial remedy is to pay
the tax deficiency, file for a refund, wait

6 months (unless IRS denies the claim sooner),
and then file a refund action in the Federal

district court or Court of Claims.

Unlike property seized under a section 6861

jeopardy assessment, property seized as a

result of a section 6862 jeopardy assessment

can be sold before the taxpayer has a right
to contest the tax liability in court.

(See ch. 4.)

Section 6851 termination assessments

At the time of GAO's review IRS contended
that a taxpayer who had been subject to a

termination assessment had the same right to

judicial review as the section 6862 taxpayer.
That is, he could only pay the assessed tax,

file a claim for refund, wait 6 months (unless
IRS denies the claim sooner), and then file a

refund action in the Federal district court

or Court of Claims.

However, he had an additional problem. It

was IRS practice not to consider a refund

claim until after the end of the taxpayer's
normal tax year, thus extending the period
before which the taxpayer could obtain judi-
cial review of his case.

These problems were eliminated by the Supreme
Court of the United States on January 13,

1976, when it held that a taxpayer is en-

titled to receive a notice of deficiency.
This permits the taxpayer to petition the

Tax Court for redetermination of his tax li-

ability. (See ch. 5. )

CONCLUSIONS AND RECOMMENDATION

We believe that the taxpayer's right to judi-
cial review under section 6862 should be

similar to that provided for jeopardy assess-
ments under section 6861 and for termination
assessments under section 6851.

11
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GAO recommends that the Congress amend the
Internal Revenue Code to provide that, if

a jeopardy assessment is made under sec-
tion 6862, the taxpayer shall have a more
timely right to judicial review and that
seized property shall not be sold until
the judicial review is completed. (See
p. 14.)

The Commissioner of Internal Revenue on
December 9, 1575, advised GAO that IRS has
no objection to the proposed legislative
action. (See app. I.)

House bill 10612 dated November 6, 1975,
which is a broad tax reform bill, was

passed by the House of Representatives
and as of July 1, 1976, was pending in

the Senate. The bill includes provisions
which encompass GAO's recommendation. If
those provisions are enacted, the rights
of both the Government and the taxpayer
should be protected. (See p. 15.)

Tear Sheet iii

80-321 O - 77
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CHAPTER 1

INTRODUCTION

In a letter to the Comptroller General dated December 27,
1974, the Joint Committee on Internal Revenue Taxation asked
that we review the procedures followed by the Internal Revenue
Service (IRS) in making jeopardy assessments. Such assess-
ments are made by IRS when it believes the collection of
taxes is in jeopardy and that normal assessments and collec-
tion procedures will not safeguard the Government's interest.
This report responds to the committee's request.

NORMAL TAX ASSESSMENTS

Assessment of a tax establishes the legal liability of
a taxpayer for the amount of tax due and unpaid. IRS cannot
take any forceable collection action against a taxpayer until
after a tax has been assessed.

For most taxpayers, assessment is made when the taxpayer
files a return stating his tax liability. In some cases
assessment is made on the basis of an IRS inquiry or inves-
tigation showing that (1) a return as filed does not disclose
the correct tax liability or (2) a required return has not
been filed.

Where IRS makes an inquiry or investigation, agreement
may be reached with the taxpayer on the proposed tax changes.
IRS then assesses the tax and sends the taxpayer a bill which
is required to be paid in 10 days. If the taxpayer then
chooses not to pay, IRS may initiate action to collect the
tax.

If no agreement is reached between the taxpayer and IRS
on the proposed changes, a preliminary notice {30-day letter)
is mailed to the taxpayer which advises hin^ of his adminis-
trative appeal rights. If no agreement is reached upon appeal
within IRS or if the taxpayer does not respond to the prelimi-
nary notice, IRS is required to send a statutory notice of
deficiency to the taxpayer's last known address, informing the
taxpayer that he has 90 days 1/ from %\ie date of the notice to

—pay the deficiency and later file a claim for refund or

— file a petition for redetermination in the U.S. Tax
Court.

1/It the notice of deficiency is mailed to a taxpayer outside
of the United States, the taxpayer has 150 days to respond.
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If the taxpayer chooses the first option and the claim
for refund is denied or if IRS fails to act on the claim
after 6 months, the taxpayer may bring suit for a refund in

the Federal district court or in the U.S. Court of Claims.
If the taxpayer chooses the second option and files a peti-
tion for redetermination in the Tax Court, he need not pay
until the court has redetermined the deficiency. Should the

taxpayer fail to petition the court within the 90-day period,
this avenue of review is then closed. During this period IRS

may not take any fOL^mal action to collect the tax, such as

seizing the taxpayer's property or instituting a collection
action in Federal court.

At the conclusion of the 90-day period, IRS may then
assess the tax deficiency if the taxpayer has not petitioned
the Tax Court or paid the tax in full. IRS is required to
send a notice and demand for payment to the taxpayer within
60 days of the assessment, and the amount of the deficiency
must be paid within 10 days of notice and demand for pay-
ment. If full payment is not received, IRS may initiate
collection action.

JEOPARDY AND TERMINATION ASSESSMENTS

Jeopardy and termination assessments differ from normal
tax assessments in that, when there is an indication that the
collection of a tax may be in jeopardy, IRS may avoid the
normal time-consuming assessment and collection procedures
and immediately assess and collect the tax. Assessments made
under the authority of sections 6861 and 6862 of the Internal
Revenue Code are called jeopardy assessments, and those made
pursuant to section 6851 are called termination assessments.

Jeopardy assessments are made when collection of any
tax is in jeopardy after the due date for filing a return
and paying the tax has passed. Jeopardy assessments under
section 6861 are for income, estate, gift, and certain excise
taxes, and jeopardy assessments under section 6862 are for
all other taxes.

Termination assessments are made when IRS finds that the
collection of income tax is in jeopardy before the expiration
of a taxpayer's normal tax year or before the date the tax-
payer is required to file a return and pay the tax. In such
cases, IRS serves on the taxpayer a notice of termination of
his tax year, or a segment of the tax year, and demands im-
mediate payment of tax due for the period.

The IRS manual provides that jeopardy and termination
assessments should be used sparingly, care should be taken
to avoid excessive and unreasonable assessments, and such
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assessments should be personally approved by the district
director. In addition, the district director is not to ap-
prove a termination or jeopardy assessment unless at least
one of three conditions is met:

— The taxpayer is or appears to be designing quickly to

depart from the United States or to conceal himself.

— The taxpayer is or appears to be designing quickly to

place his property beyond the reach of the Government
either by removing it from the United States, or by
concealing it, or by transferring it to other persons,
or by dissipating it.

--The taxpayer's financial solvency is or appears to be

endangered.

Criteria for assessments

The IRS manual lists the following eight situations that

represent prima facie cases in which jeopardy and termination
assessments should be made.

1. Major operators in the criminal field.

2. Gamblers who frequently wager large amounts.

3. Individuals engaged in taking wagers.

4. Individuals in activities, generally regarded as

illegal, where there are possibilities of large un-

expected losses or interference with their businesses
or activities by others of the criminal element, such
as hijackers and blackmailers.

5. Individuals with a background and history of activity
in illegal enterprises, such as gambling, bootlegging,
or narcotics, who are presently engaged in so-called
legitimate business ventures.

6. Taxpayers in legitimate business who are consistently
suffering business or personal losses.

7. Taxpayers known or suspected of having plans for

leaving the United States without providing for tax

payments.

8. Other taxpayers when the facts and circumstances
indicate that the taxpayer's present financial con-
dition or future possibilities are such as to make
tax collection doubtful.
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The IRS manual also cites two additional situations that

represent prima facie cases in which jeopardy assessments
should be made. These situations involve taxpayers
(1) against whom large damage suits are pending or against
whom such suits are threatened and (2) who have a past rec-
ord for resisting or avoiding payment of their taxes,

SCOPE OF REVIEW

we reviewed pertinent sections of the Internal Revenue
Code, its legislative history, and the IRS policies, regula-
tions, and procedures applicable to jeopardy and termination
assessments. We also reviewed all jeopardy assessments ini-
tiated from January 1973 to June 1975 for the two IRS dis-
tricts included in our review, except for four cases that
were in litigation. Our review included 21 jeopardy assess-
ments under section 6861 of the Internal Revenue Code and
14 under section 6862. In addition, we reviewed 68 termina-
tion assessments under section 6851 of the Internal Revenue
Code, including 59 randomly selected fiscal year 1973 and
1974 cases and 9 arbitrarily selected fiscal year 1975 cases.
At the national office, we reviewed 19 internal audit reports
relating to jeopardy and termination assessments.

We interviewed IRS supervisory and staff personnel who
had responsibilities relating to the cases selected for re-
view. Of the 103 jeopardy and termination assessment cases
reviewed, 18 of the jeopardy assessment cases were not re-
lated to suspected illegal activities. We attempted to inter-
view all 18 taxpayers but were successful in interviewing
only 5 of them. The remaining 13 taxpayers either could not
be located, did not respond to our requests for interviews,
or refused to consent to interviews. We did not attempt to

interview the 85 taxpayers (17 jeopardy and 68 termination
assessment cases) who were thought to be involved in illegal
activities.

We made our review at IRS headquarters in Washing-
ton, D.C.; district offices in Los Angeles, California, and

Phoenix, Arizona; and the service center in Fresno, Califor-
nia. Because our review was limited to two IRS districts,
we are not able to provide information on the procedures
employed by IRS nationwide.
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CHAPTER 2

JEOPARDY AN D TERMINATION ASSESSMENTS

USED ON NARCOTICS TRAFFICKERS

Before fiscal year 1972, IRS made relatively few jeopardy
and termination assessments. However, in response to the

President's announcement of an expanded effort to combat drug
abuse, IRS in July 1971 established a high-priority project
called the narcotics traffickers program. The purpose of the

program was to make a systematic tax investigation of middle
and upper echelon narcotics dealers.

IRS statistics show that after the trafficker program
was initiated many of the jeopardy assessments and the major-
ity of the termination assessments made were directed at in-
dividuals suspected of or arrested for drug law violations.

In March 1974 IRS revised the objective of the narcotics
traffickers program to that of achieving maximum compliance
with the internal revenue laws rather than disrupting the dis-
tribution of narcotics. Subsequently, in May 1974 IRS issued
instructions emphasizing that the same selection criteria
that are applied to other assessments should also be applied
to jeopardy and termination assessments, regardless of the

background or criminal history of the taxpayer. This was to
assure that only cases with substantial and documentable tax
violations were included in the program. As a result, the
number of jeopardy and termination assessments against sus-
pected narcotics traffickers was reduced drastically.

The following tabulation shows the impact of the narco-
tics traffickers program on nationwide IRS use of jeopardy
and termination assessments during fiscal years 1972 through
1975 as well as the reduction in such assessments during fis-
cal year 1975.
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Fiscal year
1972 1973 1974 1975 Total

98
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narcotics traffickers. Forty of these had been finalized as
of March 1976. The original assessments in these cases to-
taled $1,254,233. The final assessment totaled $220,677.

Section 6861 jeopardy assessments were also used against
suspected narcotics traffickers but with much greater success,
Twenty-one section 6861 jeopardy cases were examined of which
12 involved suspected narcotics traffickers. Of these, nine
were finalized as of March 1976. The original assessments
for these cases totaled $353,210 and the final assessments
totaled $342,105.

At the time of our review, termination cases were not
afforded the same opportunities for judicial review as Sec-
tion 6861 jeopardy assessments (See chapter 5). This may be
the reason why the latter were better supported.
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CHAPTER 3

USE OF SECTION 6861

JEOPARDY ASSESSMENTS

Under normal assessment procedures, there is considerable
delay from IRS' first proposal of a tax adjustment through
judicial review in the Tax Court before formal collection
action is begun. Under a section 6861 jeopardy assessment,
however, IRS may determine that a deficiency exists and im-

mediately assess the tax, send a notice and demand for pay-
ment, and levy upon all the taxpayer's property whenever
there is reason to believe that the assessment or collection
of the deficiency would be jeopardized by delay. The 10-day
waiting period normally required between demand for payment
and seizure of a taxpayer's property does not apply to jeop-
ardy assessments. If the jeopardy assessment is made before
the statutory notice of deficiency is sent to the taxpayer,
IRS is required to send the notice within 60 days after the

jeopardy assessment is made.

The judicial remedies available to a taxpayer who has
been subject to a section 6861 jeopardy assessment are iden-
tical to the remedies available for a normal assessment.

Upon receiving a notice of deficiency, the taxpayer may
(1) file a petition for redetermination in the Tax Court or

(2) pay the full amount of the deficiency, file a claim for

refund with IRS, wait 6 months (unless IRS denies the claim

sooner), and then file a refund action in a Federal district
court or the Court of Claims.

The taxpayer who has been subjected to jeopardy assess-
ment under section 6861, however, does not have all the pro-
tection afforded the ordinary taxpayer during judicial re-

view. In tne normally assessed tax case, IRS is prohibited
from taking collection action against a taxpayer's property
or assets before the time allowed for filing a petition for

redetermination and while litigation is pending in the Tax

Court. In the case of section 6861 jeopardy assessments,
however, IRS is authorized upon assessing the deficiency and

demanding payment to take immediate collection action, in-

cluding seizure of the taxpayer's property. Although IRS is

precluded from selling any property seized before or during
Tax Court litigation, the jeopardy taxpayer— unlike the

ordinary taxpayer— loses the use and benefit of whatever

property and assets are seized by IRS while his case is

pending in the Tax Court.

The 21 section 6861 jeopardy assessments made by the IRS

Los Angeles and Phoenix districts from January 1973 through
June 1975 consisted of the following cases:

8
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— 12 suspected narcotics traffickers,

— 3 parties (2 individuals and 1 corporation) involved
in distribution of estate assets without estate taxes
being paid,

— 1 alleged embezzler who had a history as a con man,

— 2 aliens who were under investigation for questionable
practices in preparing tax returns and who could not
be located by IRS, and

— 3 salesmen with suspected involvement in fraudulent
activities, including 1 who had fled to Canada and
against whom extradition proceedings had begun, 1 who
had attempted to flee the United States, and 1 whose
assessment had been abated but who was being audited
by IRS.

The 12 suspected narcotics traffickers cases are dis-
cussed in chapter 2. For the remaining nine cases listed
above we are satisfied that the use of jeopardy assessments
was reasonable.
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CHAPTER 4

USE OF SECTION 686 2

JEOPARDY ASSESSMENTS

As in the case of a section 6861 jeopardy assetssment,
IRS is authorized under section 6862 to determine that a tax
is due and to immediately assess and levy upon all the tax-

payer's property whenever it believes that the assessment or

collection of the deficiency would be jeopardized by delay.
A section 6862 jeopardy assessment, however, differs from a

section 6861 jeopardy assessment in that section 6862 applies
to taxes other than those covered by section 6861 and in that
the taxpayer does not have a right to timely judicial review
of his tax liability.

A taxpayer who has been subject to a section 6862 jeop-
ardy assessment has no right to judicial review until after
he pays the tax deficiency, files for a refund with IRS, and
waits 6 months (unless IRS denies the claim sooner). The

taxpayer may then file a refund action in the Federal dis-
trict court or Court of Claims. In addition, property seized
as a result of a section 6862 jeopardy assessment, unlike

property seized pursuant to a section 6861 jeopardy assess-
ment, can be sold before the taxpayer has had the opportunity
to contest his tax liability in court.

Records for the 14 section 6862 jeopardy assessments
made by the Los Angeles and Phoenix districts from January
1973 through June 1975 indicate that, in each instance, a tax

deficiency existed and the individuals assessed were liable
for the deficiency.

Of the 14 jeopardy assessments, 7 were for penalties
which were imposed on officers of insolvent corporations.
These officers were found by IRS to have been responsible for

withholding taxes from employees' wages and for not paying
the withheld taxes to the Government. The penalties were

imposed under section 6672 of the Internal Revenue Code
which provides that such persons are liable for a penalty
equal to the total amount of the tax collected but not paid
to the Government (normally referred to as a 100-percent
penalty assessment).

Four of the jeopardy assessments were made against em-

ployers for taxes withheld from the wages of employees but
not paid to the Government. The basic reason jeopardy assess-
ments were made was because the financial solvency of the

employers appeared to be endangered.

10
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The three remaining assessments were made against
taxpayers for the nonpayment of wagering taxes. These tax-

payers were arrested by the local police departments for

conducting bookmaking operations. IRS records indicated
that they had not filed the appropriate wagering tax returns,

Jeopardy assessments appeared to be justified in 13 of
the 14 cases. The file was incomplete for the remaining
case. We, therefore, are unable to comment on the justifi-
cation for jeopardy assessing this case.

11
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CHAPTER 5

USE_OF

TERMINATION ASSESSMENTS

If IRS finds that the collection of an income tax is in

jeopardy, IRS is authorized under section 6851 to

— serve notice on the taxpayer of the termination of his
taxable period,

— demand immediate payment of any tax determined due for

the terminated period, and

— immediately levy upon all of the taxpayer's property
if payment is not received.

Moreover, the 10-day waiting period normally required between
demand for payment and seizure of property does not apply
when a termination assessment is made.

At the time of our review, IRS maintained that the only
judicial remedy available to a taxpayer who had been subject
to a termination assessment was to pay the assessed tax,
file a claim for refund with IRS, wait 6 months (unless IRS

denied the claim sooner), and file a refund petition with
the Federal district court or Court of Claims. Because it

was IRS practice not to consider a refund claim until after
the end of the taxpayer's normal tax year, there could be

considerable delay before the taxpayer obtained judicial re-

view of his case. During this period he would be deprived
of the use and benefit of any property that IRS had seized.

On January 13, 1976, however, the Supreme Court decided
two cases in whicn IRS' interpretation of section 6851 and
the relationship between section 6851 and section 6861 were
at issue. 1/ The question before the Court was whether IRS

is required to issue a notice of deficiency— a jurisdictional
prerequisite to litigation in the Tax Court— to a taxpayer
whose tax year is terminated pursuant to section 6851. The

Supreme Court held that such a taxpayer is entitled to re-

ceive a notice of deficiency affording him the opportunity
to petition the Tax Court for review of his tax deficiency.
Those taxpayers subjected to termination assessments now can
obtain more expeditious judicial review of their tax liabili-
ties .

1/ Laing v. United States and United States v. Hall ,

44 U.S.L.W. 4035 (U.S. Jan. 13, 1976).

12
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The 68 termination assessments in our review consisted

— 64 suspected narcotics traffickers,

— 2 individuals suspected of taking wagers,

— 1 alien who was under investigation for questionable
practices in preparing tax returns and who could not

be located by IRS, and

— 1 individual who allegedly maintained a house for

prostitution.

The 64 suspected narcotics traffickers cases are dis-

cussed in chapter 2. For the remaining 4 cases listed above
we are satisfied that use of termination assessments was

reasonable.

13
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CHAPTER 6

CONCLUSIONS, RECOMMENDATION, AGENCY

COMMENTS, AND PENDING LEGISLATION

CONCLUSIONS

Records of the 14 section 6862 jeopardy assessment cases
indicated that in each instance the tax liability existed and
the individuals assessed were liable for the tax. Nonethe-
less, it is disturbing that under section 6862 of the Internal
Revenue Code, IRS may assess a tax and seize and sell a tax-

payer's property before the taxpayer has the opportunity to
contest his liability in court.

We believe that a taxpayer who is jeopardy assessed under
section 6862 should have a more timely right to judicial re-
view. The taxpayer's right to judicial review should be

similar to that provided for jeopardy assessments under sec-
tion 6861 and for termination assessment under section 6851.
In addition, IRS should be precluded from selling taxpayer's
property seized pursuant to a section 6862 jeopardy assess-
ment until the judicial review process is completed.

RECOMMENDATION

We recommend that the Congress amend the Internal Revenue
Code to provide that, if a jeopardy assessment is made under
section 6862, the taxpayer shall have a more timely right to

judicial review than is currently provided under the Internal
Revenue Code and that seized property shall not be sold until
the judicial review process is completed.

In the draft of this report, which was submitted to IRS
for review and comment on September 20, 1975, we also pro-
posed that a taxpayer whose taxable period has been termi-
nated under section 6851 should have a more timely right to

judicial review. However, in view of the Supreme Court's
recent decision, discussed on page 12, we have deleted this

proposed recommendation from the report.

AGENCY COMMENTS

By letter dated December 9, 1975, the Commissioner of

Internal Revenue commented on our draft report. (See app. I.

He said IRS had no objections to our proposals for judicial
review of jeopardy and termination assessments. However, he

14
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said IRS could envision some tax collection problems created
by delays which would develop.

The collection problems envisioned by IRS to a large
extent are now moot since, in response to the January 13,
1976, Supreme Court decision, the IRS national office issued
preliminary instructions for handling section 6851 termina-
tion assessments in a manner similar to the handling of sec-
tion 6861 jeopardy assessments. The preliminary instructions
included procedures for issuing a statutory notice of defi-
ciency providing the taxpayer with the right to file a peti-
tion for redetermination in the Tax Court. The notice must
be issued within 60 days after the section 6851 termination
assessment is made.

If legislation is enacted to provide taxpayers with a
more timely right to judicial review under section 6862 and
to prohibit the sale of seized property until the review
process is completed, we believe that the IRS procedures
now applicable to section 6851 and 6861 assessments could be
extended to section 6862 assessments with a minimum of admin-
istrative difficulties.

PENDING LEGISLATION

On Septembei; 19, 1975, we provided a draft of this report
to the Joint Committee on Internal Revenue Taxation to con-
sider in developing tax reform legislation. The staff of the
Joint Committee summarised the draft report— including our

proposed legislative recommendations—and provided it to the
House Committee on Ways and Means.

Subsequently, a broad tax reform bill (H.R. 10612, dated
November 6, 1975) was introduced and passed by the House of
Representatives. As of July 1, 1976, the bill was under con-
sideration by the Senate Committee on Finance. The bill in-
cludes provisions that:

—Within 30 days after the day on which there is notice
and demand for payment under section 6861(a) or 6862(a)
or notice of termination of a taxable period under
section 6851(a), the taxpayer may file a petition
with the Tax Court.

—Within 20 days after a petition is filed, the Tax
Court shall determine whether (1) reasonable cause
exists for the assessment or termination of the tax-
able period, (2) the amount assessed or demanded was
appropriate under the circumstances, and (3) reason-
able cause exists for rescinding the action taken
under section 6861, 6862, or 6851.

15
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—where a jeopardy assessment has been made under
section 6861(a) or 6862(a) or a taxable period has
been terminated under section 6851(a), the property
seized for collection of the tax shall not be sold
until after the period for filing a petition with the
Tax Court has expired or, if the taxpayer files a

timely petition, until the Tax Court makes its deter-
mination.

If these provisions of House bill 10612 are enacted, the
Government will continue to be able to take immediate action
to seize a taxpayer's property if collection of a tax is con-
sidered to be in jeopardy. Taxpayers, however, will be able
to obtain prompt judicial review of jeopardy and termination
assessments in the Tax Court, and the Government generally
will not be authorized to sell the taxpayer's property until
after the taxpayer is given an opportunity for judicial re-
view. Thus, the rights of both the Government and the tax-

payer should be protected, and the objective of our recom-
mendation will be met.

16
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APPENDIX I APPENDIX I

Department of the Treasury / Internal Revenue Service / Washington, DC. 20224

Commissioner December 9, 1975

Mr. Victor L. Lowe

Director, General Government Division
General Accounting Office

Washington, D.C.

Dear Mr. Lowe:

We have reviewed your draft report to the Joint Connnittee on Internal
Revenue Taxation concerning the Use of Jeopardy and Termination Assessments
by the Service.

Generally, we have no objections to the proposals for judicial review
of jeopardy and termination assessments; however, we can envision some tax
administration (collection) problems created by the delays which would
develop. As mentioned In the report, there are two cases pending before
the Supreme Court relating to the judicial remedies available to taxpayers
subject to termination assessments. The decision of the Court and the
pending legislation in this subject should clarify the Service's authority
in jeopardy and termination assessments.

GAO note: Technical changes suggested by IRS have been
deleted from this letter. The suggested
changes have been incorporated in the report.

17
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APPENDIX I APPENDIX I

Mr. Victor L. Lowe

Thanks for the opportunity to provide our connents on your report. Ue

hope the delay In responding has not created any undue hardship. As requested,
the copies of the report are enclosed.

With kind regards,

Slncerel:',

^ /tU.
Commissioner

Enclosures

18
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APPENDIX II APPENDIX II

PRINCIPAL OFFICIALS RESPONSIBLE

FOR ADMINISTERING ACTIVITIES

DISCUSSED IN THIS REPORT

Tenure of office
From To

SECRETARY OF THE TREASURY:
William E. Simon
George P. Shultz

Apr. 1974 Present
June 1972 Apr. 1974

COMMISSIONER OF INTERNAL REVENUE;
Donald C. Alexander
Raymond F. Harless (acting)
Johnnie M. Walters

ASSISTANT COMMISSIONER
(COMPLIANCE) :

Singleton B. Wolfe
Harold A. McGuffin (acting)
John F. Hanlon
John F. Hanlon (acting)

May 1973
May 1973
Aug. 1971

Mar. 1975
Feb. 1975
Jan. 1972
Nov. 1971

Present
May 197 3

Apr. 1973

Present
Mar. 1975
Jan. 1975
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[Testimony continued from p. 40.]
Mr. Alexander. Mr. Chairman, this completes my opening state-

ment. We look forward to answering your questions about what we
are doing and what we intend to do.

If questions arise as to the past, both the successes and the failures,
Mr. Chairman, we look forward to answering those.

Senator Bayh. Mr. Alexander, I again want to express my apprecia-
tion for your presence. The IRS is a part, an important part, of the

total effort that should be directed at solving these problems.
Let me address myself to some of the points that you have raised and

then, also, to some concerns that have been expressed by others.

You endorse those sections of S. 3411 which would subject the pro-
ceeds of narcotics sales and illegal drug traffic to forfeiture. Is it

your view that these proceeds should, and can, be forfeited if they are

reinvested in legitimate businesses—whether it is in stock or a local

laundry ?

ILLEGAL PROFITS REINVESTED IX LEGAL ENTERPRISES SUBJECT TO
FORFEITURE

Mr. Alexander. I had understood, Mr. Chairman, although I am
not in the practice of law now, that the forfeiture provision would
be applicable if there were reason to believe that the proceeds were
either used or intended for use in this traffic; so if proceeds were

gained, if the cash in question was gained, by trafficking in an illegal

substance, I suppose that the intent to invest the cash legally would
not protect it from forfeiture.

Let me add one other thing.
One of the problems in the prior program in dealing with the

street people was the fact that when a narcotics trafficker on the

street was busted by the police and had some cash and they would tell

us about it, then in certain instances there would be a quick determi-
nation of a tax equal to or larger than the amount of cash found, a

determination on the basis of very hasty evidence, evidence which,
unfortunately, did not always stand up in court. And the guy might
actually owe a tax, and if we had time to find that out, then we could

probably do something effective about it.

Now, with this new forfeiture provision remedying this hole in the

statute that we have been trying to fill now for more than 2 years,
the cash will be held, and maybe we can have that time. I believe we
will have that time to make a proper and reasonable determination
of tax liability, a determination that will stand the scrutiny required
of us under section 1204 of the Tax Reform Act which filled what

Congress, the House and the Senate, perceived to be a gap in the due

process problem that you mentioned. And then we would not be hit

in the head the way we were in the Kabhaby case in the fifth circuit

on October 1, 1975, when the chief judge of the fifth circuit said

this:

This case presents once again a pattern we have seen too often recently :

Arrest by local police, immediate notification of the IRS wlien drugs and a

large amount of cash are found in the possession of the suspect, quick termi-

nation of the suspect's taxable years, followed by a jeopardy assessment based
on a totally insupportable extrapolation of taxes due from the drug sale.
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Looking back—hindsight is great
—that is not what we should have

been doing. That is what we cannot do because the courts have made
it clear that we can't, and Congress is also making it clear that we
can't. That is what we won't be doing, and that is why we need to

have enactment of title III, because it will permit the agency that has
the responsibility, the basic responsibility for enforcement of the drug
laws to take their cash and retain that cash, and I hope the cash will

be forfeited. If the cash cannot be forfeited, there will be time tcHneet
the problems that Chief Judge Brown mentioned.

TAX THE REAPERS OF LARGE ILLICIT PROFITS

Senator Bayh. Realistically, you have emphasized the cash for-

feiture quite a deal. That aspect of the problem seems rather simple.
What we are after are those people who supply the peddlers, who are
much easier to apprehend. We are trying to find a way to tax those

people who provide the cash, the people who make the enormous
profits. I think the suggested forfeiture provisions will help. But, it

seems to me that if we do no more we are hitting on the tip of the

iceberg.
Mr. Alexander. I agree completely with that assessment, Mr. Chair-

man. Apparently, others do not. Apparently, others believe that this,

perhaps the major portion of the whole program, was sound, effective,
worked in every instance, and these court decisions never occurred. At
least in some of the testimony that I've seen, there is no mention
whatsoever of any of these court decisions. There is no mention
whatever of section 1204 of the Tax Reform bill.

So I am delighted, Mr. Chairman, that your perception is so different
from that of certain others, because you see it exactly the same way we
do. Our effort, Mr. Chairman, is to enforce the tax laws against all of
those who violate them, and surely not the least of the violators are this

handful of kingpin narcotics traffickers, and we are doing just that,
Mr. Chairman. We will do a better job of it under the agreement with
DEA. They have already furnished us some 200 names of class 1 vio-
lators and information about them, and we have sent it out to the field.

But last year we had about 205 cases in active investigated status
at the end of June 30, 1976. We instituted 171 new cases in that field.

We had a total of 295 cases on which we had recommended prosecution.
We obtained 56 indictments in fiscal year 1976 and 51 narcotics traf-
fickers were convicted of income-tax violations. That is what we should
do, instead of the type of thing, Mr. Chairman, that was recently con-
demned by Senator Buckley, hardly a bleeding heart, in the August
1976 Readers Digest illustrating a problem in the old program. We see
it exactly the same way.

Senator Bayh. Could you tell us if your program—the Money,
Intelligence and Narcotics Traffickers program—is still operating?
How does it work ?

^

Mr. Alexander. Mr. Chairman, I believe those best in a position to
answer the question will be the two gentlemen on my right, career
executives of the Internal Revenue Service who were here then and are
here now and will be here in the future, Mr. Wolfe and Mr, Clancy.

1 See p. 106 et seq.
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IRS SHOULD COOPERATE WITH OTHER AGENCIES

Mr. Wolfe. Mr. Chairman, I have served on the Task Force on

Drug Abuse of the Domestic Council. I have attended every session.

And we fully agree that the Internal Revenue Service should cooperate
with the other agencies in its efforts, and strictly in accordance with
the law. And I so reported to that council, and that was my theme,
that we would cooperate, but we were going to do it legally.
We have just concluded an agreement with the DEA which provides

that they will furnish to the Internal Revenue Service on a con-

tinuing basis the list of what they call all the class 1 violators. These
are the big ones. These are the leaders in the drug area.

We have just received the first 200 names. Those 200 names have

already been sent to the field for investigation. We are going to monitor
this closely to see that we do a good job.
And so consequently, we believe that we have an effective program.

We have issued instructions to our field people. We have insisted that
all of our district directors and our regional commissioners visit and
work closely with the DEA officials in the field so that they can give
us all the information that they have.
Not only are we going to investigate tax returns of these people,

those who have not filed tax returns, we are going to see that they do
file them, or if there is any reason as to why there was an attempt to

evade taxes by not filing, we are going to prosecute them. And we
believe we have a strong program. We think in the past year, as the
Commissioner has testified, we think we have had an effective program.
Senator Bayh. Mr. Wolfe perhaps there is inconsistency here, but

I like what you say and I like what Mr. Alexander says. However, I
find it difficult to reconcile some things that are said here with some

things that have been said elsewhere. Perhaps you can help me.
I understand that you were the Treasury representative.
Mr. Wolfe. I was the Internal Revenue Service representative.

Treasury also had a representative.

SUCCESSFUL TAX PROGRAM GIVEN LOW PRIORITY

Senator Bayh, All right. Can you tell me how the Domestic Coun-
cil White Paper report is consistent with what Mr. Alexander stated.

On page 43 of the Wliite Paper
^
it says :

The IRS has conducted an extremely successful program that identifies sus-

pected narcotics traflickers susceptible to criminal and civil tax enforcement
action. Recently the program has been assigned a low priority because of IRS
concerns about possible abuses. A task force for safeguards against abuse can be
developed, and it is strongly recommended to emphasize this program.

It seems to me you have come to the conclusion that the program
worked, yet you backed away from it.

Mr. Alexander. Let me try to clarify my views first.

1 White Paper on Drug Abuse, September 1975, A report to the President from the Do-
mestic Council Drug Abuse Task Force. For sale bv the Superintendent of Documents. U.S.
Government Printing Office, Washington, D.C. 20402. Stock number 041-010-00027^ :

price $1.55.
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Senator Bayh. Please, I want to find out what we need to do. And
if we have something that isn't being done properly, then I don't di-

rect this as negative criticism, but positive criticism, to see what we
can do better tomorrow.
Mr. Alexander. Not all of the prior program worked, Mr.

Chairman.
Senator Bayh. But here is one that seemed to by general assess-

ment—that of the White House and others—has been working and it

has been relegated to a low priority.
Mr. Alexander. ]Mr. Chairman, let me make clear again not all of

that program worked. Some things are relegated to low priority, sure.

Neither the IRS nor any other Federal executive has the right and,
thank God he and they don't, to decide they are going to keep on doing
something when the Supreme Court says you can't do it.

Senator Bayh. The Supreme Court didn't hold that.

Mr. Alexander. The Supreme Court said the prior way at getting
at the street program which was part of the prior program was im-

permissible. Mr. Chairman, Congress is saying it's impermissible, the
GAO is saying it's ineffective.

kingpins' illicit income and profits untaxed

Senator Bayh. I want to continue efforts aimed at these street peo-
ple. But, I think we make a much greater impact on heroin traffic

problem, in particular—and certainly it's more in your bailiwick to
deal with the people who are not on the street and don't take the risk
of being busted by the narcs—to attempt to prosecute those people
who sit in their fancy plush offices, making money off those characters
out on the street.

Now it seems to me there is the place the IRS needs to direct its

attention. The illicit income and profit goes untaxed.
Mr. Alexander. You're absolutely right, Mr. Chairman.
Senator Bayh. I'm not forgiving those on the street. I want to ad-

dress them too, but more appropriately we should go after the people
who provide the poison.
Mr. Alexander. That's right. There are others who have responsi-

bility with respect to the street people, have the resources to deal with
them, and can better deal with them. Mr. Chairman, you're absolutely
correct.

And the prior program, as has been made clear, I believe, by its

architect, consisted of two aspects. One of the aspects caused real trou-
ble. That trouble is not mentioned on page 43 in the White Paper.^
However, the direction that you read on page 44 calls for the reinsti-
tution of a responsible program under proper safeguards to strike that
balance that you mentioned earlier, and to direct the effort at the right
people. In accordance with what you stated a moment ago, the people
that the IRS should be interested in have two things in common. One,
they are tax evaders and two, in this program they are also narcotics
traffickers. Narcotics traffickers are not immune from the tax laws.
Cases are tough to make against them. They are tough to make be-
cause you have to make them by indirect means. You have to make a
net worth case against one of these characters. And we need this addi-
tional help that I mentioned in helping us make these cases against

1 Supra.
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people that transport their illegal gains abroad. Now that is my an-

swer. I interrupted Mr. Wolfe.
Senator Bayh. Let me interrupt here again. I'm sure you're the

kind of person that doesn't like to mince Avords—I know what the

Supreme Court held. I must say I don't think the Supreme Court did

that program unnecessary harm. As I read it, it says that if you're go-

ing to hit somebody like this, it requires some basic opportunities for

a hearing in the event that you seek to terminate a person's taxable

period. That seems proper. Now that may make it a little more diffi-

cult, but here again we're basically talking about street people. We're

really not talking about that other group of people
—those kingpin

purveyors
—that we ought to be directing our attention.

What about criminal prosecution, beyond the seizure and the for-

feiture effort ?

HIGH-LE^'EL PROGRAM WAS NOT AFFECTED BY COURT DECISION

Mr. Alexander, Certainly one of the problems with the prior pro-

gram was the effort at street people. Now, street people make numbers.
You can add up a whole lot of numbers with street people, a lot of

numbers in cases or a whole lot of numbers in forfeitures, you can
make the assessments sound pretty big, and the GAO report that I

submitted to you shows what happens to the assessments. The reason

why I continue to emphasize this, Mr. Chairman, is that we aire trying
to achieve the goal that you set forth in the opening of these hearings.
But there has been a lot of confusion spread, Mr. Chairman, a lot of

confusion, by some who don't somehow recognize the fact that the

fifth circuit has spoken numerous times, that the Supreme Court has

spoken three times, and that we govern ourselves accordingly. Now,
that does not affect the high-level program. It does undermine much
of the old program.

Senator Bayh. Well, tell me how it undermines it. I don't want you,
or I don't want to hide behind the Supreme Court when they hold
that you have to have hearings, and you have to make sure you have
a situation where confiscation is justifiable. We shouldn't let that serve
as an excuse for not trying to find a legal way to skin the cat.

Mr. Alexander. Well, I think the Chief Counsel can best describe
the holdings of the Laing and Hall cases, Mr, Chairman. A basic

facet of the old stireet program was, after notification by the police of
two things

—
first, the arrest of a trafficker, and, second, the fact that

the trafficker had some cash—was to construct a tax equal to the
amount of the cash, then take the cash. The trafficker would have no

right to get the cash back until at least the end of the year when he
could file a claim for a refund. The Supreme Court said we can't do
that. Now there is frankly no argument, I trust, with the Supreme
Court's decision unless Congress wants to override it. Instead of Con-

gress overruling it, they're going just the other way in section 1204
in preserving rights.

Senator Bayh. Let me get back to the question. You have a street

program, and you also have had a program aimed at those Fancy
Dans who provide the heroin to the street people ; they are the people
who are avoiding paying taxes.

Mr. Alexander. And we kept on with that.
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dea/irs agreement on kingpin program

Mr. Wolfe, Basically, Mr. Chairman, that's what we did here, and
as a member of this we said we would have this program of the top
violators, and this is exactly what happened in our meeting with DEA.
We followed it through, we had the agreement with DEA, and we
would be happy to submit to the committee a copy of that agreement,
and this is precisely what we are going to do.

Senator Bayh. The agreement came up, when, last week? Just coin-

cidentally, again, a day before the DEA people came up here to testify.
I'm concerned not only about whether that agreement is worth while,
but why it took so long to get any agreement on such an important
matter. That is part of the problem.
Now, I notice figures here, they are IRS figures which document the

decline of activity directed in untaxed narcotics income. If you look
at the number of cases selected in 1972, there are 791

;
the number of

cases selected in the first 6 months of 1975 is 99. So there has been a

significant fall off there.

Why?
Mr. Alexander. Well, Mr. Chairman, first I think I've already

mentioned the numbers game, and I've already mentioned that you
can make a lot of street cases pretty fast, and it takes time and effort

and trouble to make a case against a major trafficker.

We can play a numbers game without delivering a sound program
to the American people.

Senator Bayh. Can you please tell me then, under the old program,
what percentage of your cases were directed at the nonstreet people
as compared to street people, and how that percentage has changed if

it has changed ? I mean not only are the numbers declining from 791
to about 190 in that 3-year period, but the additional tax and penalties
recommended has gone from $54 million to $8.1 million, and that would
be $16 million for a whole year period.

CLAIMS GAO REPORT "iLLUSORy"

Mr. Alexander. Well, that $8.1 million may be bigger than the
$54 million. When you read the GAO report, you'll find that much of
the dollars that have been mentioned to this committee as recom-
mended, turned out to be completely illusory, and the GAO found that
to be an inadvisable action.

Senator Bayh. Which numbers?
Mr. Alexander. The $54 million.
Senator Bayh. Wasn't the $54 million IRS figures ?

Mr. Glynn. We did not submit the figures that you're reading from.
I don't know what your source is, but we did not submit them. We
were not asked about them, and we did not submit them.

Senator Bayh. We got them from Treasury.
_Mr. Glynn. Again, I don't know what the source of them is. We

did not submit them directly or indirectly, and we were not asked for
them.
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Ms. Alpern. There was a total of $54.2 million assessed in fiscal j^ear

1972, one of the years in which this program was functional. And it

may relate to that, but that is the assessed amount recommended, as

the Commissioner has just indicated.

Senator Bayh. Well, what were the seizures. When you look at the

figures in 1972, $54 million; in 1973, $94 million; in 1974, $75 million;

and, suddenly you get to 1975 and there is a precipitious fall off there.

CLAIMS "lot of water" IN TREASURY REPORT FIGURES

Mr. Glynn. The point is there is a lot of water in the earlier large

figures because we had to give the money back. That is the point we
are trying to make.

Senator Bayh. Well, what are the figures in the seizure then?
Just to prod your memory, it was $8.5 million in 1972. $13.3 million in

1973, $8.4 million in 1974, and $1.4 million for the first half of 1975 ?

Now, are those also watered figures ?

Mr. Alexander. Some of them are, Mr. Chairman. The aggregate
turned out to be, and I thought we had this information, the aggre-
gate through fiscal 1975 in real dollars turned out to be about $38
million.

Senator Bayh. I don't want to ask any improper questions. I see a
lot of head-shaking here. These are figures we obtained from the

Treasury Department.
Mr. Alexander. Well, a figure can represent a recommended de-

ficiency and another figure can represent what actually turned out
to be the tax. And may I suggest that these figures are different, quite
different. Recommended deficiencies were far different in this program
from actual that is shown in the GAO report that I have given you
and I appreciated it in view of the fact that there seems to be some
question of fact here. If you could look at it.

MARKED DECLINE IN RESULTS—REGARDLESS OF STATISTICS USED

Senator Bayh. Well, the statistics bear out what you said that the
initial recommendations are substantially higher than the actual col-

lections and seizures that are held up. Whichever figure you use,

you see a marked decline in results between 1971, 1973, 1974 and then
zoom down in 1975. And that concerns me.

Mr. Alexander. We went out of the street business, Mr. Chairman.
Senator Bayh. Well, that's why I asked the percentage.
Ms. Alpern. Actually, Mr. Chairman, if I might inject myself into

this, 1973 was the year, according to our records, where we had total

recommended assessments of $94.4 million. Now, that is the largest
figure that I have. Nevertheless, in 1973 when by everybody's account
we had a very active program, the revenues actually collected were
$10.9 million, which was less than the revenues collected in 1974, when
the total figure assessed was some almost $30 million less than in 1973.

Now, what happens between the time there is a recommended assess-

ment until it goes through the system to final collection is that the



74

original assessment shrinks and can shrink dramatically. Other than
our experience for fiscal year 1972 through fiscal year 1975 cumula-
tively, assessments and collections cannot be related. But, for that

period of time, we had total recommended assessments of $240 mil-
lion and actual collections of $38,3 million.

Senator Bayh. What about 1975 ?

Ms. Alpern. In 1975 we had total assessments of $28.3 million and
collections of $3.8 million.

Senator Bayh. Which is a significant falloff ?

Ms. Alpern. Yes
;
but the assessments were less also.

Senator Bayh. All right. Whatever yardstick you want to use in
this area, whichever yardstick, the results in 1975 were less than they
were previous.
Mr. Alexander. That's right.
Senator Bayh. You say you are out of the street business. Okay,

give me some figures that document this alleged change. I understand
that Congressman Vanik has been trying to obtain recent figures and
statistics from you but he's not had very much success in getting them.
He can speak for himself when he appears later this afternoon.
What are the figures ? What are the percentages ? I asked the ques-

tion a moment ago. Can you provide me with the percentage of cases
that involved street peddlers versus more professional traffickers in that

period of 1972, 1973, 1974, compared to 1975 ?

Mr. Wolfe. We were just discussing it. I think what we would like

to do, Mr. Chairman, is to submit that for the record. I don't have
that broken down between whatever we call a street and whatever we
call a class I violator. We would like to have an opportunity to sub-
mit that for the record.

[Subsequent to the hearing the following information was received :]

[Exhibit No. 4]

Question. Senator Bayh : "Can you give me the percentage of cases that in-

volves street peddlers and more professional kinds in that period of '72, '73,

'74 compared to '75?"

Answer. Although we are unable to determine from our reporting systems
whether individuals included in the former Narcotics Traffickers Program were
classified as street peddlers, upper-echelon traffickers, or the classification re-

ferred to in our recent agreement with DEA as Class I violators, an analysis of
termination assessments initiated as a result of the NTP program does give some
insight into this question. Out of a total of 3,999 termination assessments proc-
essed, only 69 related to "targeted" NTP cases. In selecting targeted cases, the
National Office NTP Case Selection Committee attempted to pick upper-echelon
narcotic traffickers. The balance were nontarget cases, initiated primarily as a
result of street arrest activities by local police which were brought to the atten-
tion of the appropriate Intelligence District. Recommended assessments relating
to the 69 target cases amounted to $23.7 million, for an average assessment of

$343,000 per case. Recommended assessments relating to the 3,930 nontarget cases
amounted to $144.2 million, for an average of $37,000 per case. This supports the
conclusion that the target cases were upper-echelon traffickers, while the spon-
taneous assessments of so called "street program" were principally directed at
the small operator at the bottom of the distribution pyramid.

Details of these assessments for fiscal years 1972-75 are given in the attached
table.

Attachment.
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SUMMARY OF RECOMMENDED TAX ASSESSMENTS' FOR NARCOTICS TRAFFICKERS PROJECT BY FISCAL YEAR:

[Dollar amounts In millions]

Fiscal 1972
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Senator Bayh. 295 cases ?

Mr. Clancy. 295 cases pending.
Senator Bayh. How does that compare with previous years?
Mr. Clancy. That I can't tell you offhand, but we can give you that.

Mr. Wolfe. Fiscal 1974 we had 245 pending, fiscal 1973 we had 217,

and at the end of fiscal 1972 we had 54.

Mr. Clancy. The point I'm trying to make is we have not abandoned

the investigation of people who have received illegal income from

narcotics.

Senator Bayh. Has the quality of cases changed ? You don t see a

significant increase in cases over the past 3 years, at least by numbers ?

Mr. Clancy. We would hope that the quality has improved.
Senator Bayh. I don't mean the quality of the work. I mean the

nature of the seriousness of the violations involved.

Mr. Clancy. The type of individuals we are investigating, the Com-
missioner referred to a case that was recently in the Washington Post

newspaper, last week I believe, where the individual was indicted on

charge of filing a false return. If you recall reading that article, it

implied that substantial funds to the tunes of himdreds of thousands of

dollars had been secreted in foreign bank accounts. I would say this is

the type of person we are very much interested in investigating.

Senator Bayh. I have that article here. We will put it in the record.

[Exhibit No. 5]

[From the Washington Post, July 31, 1976]

Allbxjed Drug Dealer Held in Tax Case

(ByB. D. Colen)

A former employee of the government of Thailand, alleged to be a large-scale

heroin dealer in the Washington area, was arrested Thursday at his Silver

Spring home and charged with fiUng a false 1975 income tax return.

Assistant U.S. Attorney Andrew Radding said in U.S. District Court in Balti-

more yesterday that Suwan Ratana and his wife, Rebecca, who also is charged

wuth one count of filing a false return, claimed a 1975 income of $14,000 when

they "made deposits in their bank account of $669,000."

Radding told U.S. Magistrate Paul M. Rosenberg that the Internal Revenue

Service had estimated that the couple owes $778,000 in taxes on their income

for the first five months of this year. Tlie couple would have needed an income

of more than $1.5 million to owe that much in taxes.

"What I said at the hearing was that this has been a joint investigation be-

tween the IRS and the Drug Enforcement Administration," said Radding, "and

that Ratana is a large-scale heroin dealer in the Washington area.

"He's involved with the smuggling of drugs from Thailand to the U.S. and the

distribution of drugs in the District, Montgomery and Prince George's counties,"

Radding continued.
"We also said that in 1976 he transferred $1 million in cash from here to Swiss

banks and $100,000 to a bank in Thailand." Radding added.

Radding told the court that Ratana claims to have been unemployed since

1972. He has been in this country since 1959, the prosecutor said.

Two Thai officials, who refusetl to give their names, said Ratana used to work
for the Thai government student department, which aids Thai students in this

country.
Radding said Mrs. Ratana was released without bond but her husband was

held in lieu of $200,000 bond.
"We felt he was an extremely high risk for flight because he had drug con-

nections and connections in Thailand. I'm told by the IRS agents this is the

highest ever .set in a tax case of this sort," Radding said.

Mrs. Ratana refused to comment on the case when reached by telephone at

the family's home at 10502 Calumet Dr., Silver Spring.
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Senator Bath. What about the foreign tax aspect you mention in

your prepared statement? Do you have any estimates relative to the

total amount of illegal drug moneys that escape tax this way, and
could you give us specitically what countries are utilized to illustrate

the practice ?

ILLEGAL. MONEYS ESCAPING TAX THROUGH FOREIGN COUNTRIES

Mr. Alexander. Well, they are tax havens, and I hesitate to mention
the countries. We have had, however, a problem specifically with
Switzerland in a case called "X" that I mentioned in some prior testi-

mony before Chairman Rosenthal. On that occasion I specifically re-

quested for some additional help here in the law. I don't have a dollar

figure for you. I wish I did.

Mr. Wolfe. We have no way in the world of estimating.
Mr. Alexander. We know it's very large. We don't know how big.

Now, we will get a little help in coping with another side of this prob-
lem in this same tax reform bill, at long last. There is a provision which
would tax the income of a foreign trust to the grantor of that trust

even though somebody else was the U.S. beneficiary, as long as there

is a present U.S. beneficiary. We really need this law because that has
been a source of tax evasion. We need the help that the bill that I

previously mentioned provides in title IV to help our sister agency.
Customs, get some information that they need, and we will both
benefit from getting it. I don't have a good figure for you. I don't like

to just make wild guesses, Mr. Chairman, about figures.
This is a massive problem. We are doing our best to cope with it.

Our resources have been reduced, and with these reduced resources

we are going to try to deliver an effective and comprehensive program.
Senator Bayh. In your view, as a tax expert, is there anything that

we can do in strengthening our laws to reach that foreign tax avoid-

ance?
Mr. Alexander. First, I will try to respond, and then I'll call on

some other tax experts, Mr. Whitaker and Mr. Glynn, to respond. I'm
sure there are efforts. We mentioned a couple of them in our opening
statement. I mentioned another one a minute ago, the provision that

would tax the income of a foreign trust to the U.S. grantor. We need
to have this, and this is a matter not only of the law but a matter of
law administration. We need to have better working relationships,

cooperative assistance treaties, with more countries—the Bahamas,
other countries in the Western Hemisphere, countries outside the
Western Hemisphere. We need to have the right to call upon U.S. en-

tities to produce in the United States for our review the books and
records of foreign entitle with respect to which" the U.S. entities

have tax relationships. Sections 905 and 964 of the Internal Revenue
Code do give us some rights, but they are insufficient.

Now, Mr. Whitaker and Mr. Glynn.
Mr. Glynn. We include in the opening statement a reference to

the problems that we have in the rules of evidence because of our

inability sometimes to get a certified copy of financial records from a

foreign tax agency, and where that foreign country is willing to pro-
vide us with uncertified information. In an earlier draft of our open-

ing statement we included a suggestion that perhaps the subcommittee
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might help us out in that area but we were advised by 0MB that it is

under the jurisdiction of another subcommittee. But that is one area
in which we need some help, and that is considering a change in the
rules of evidence to provide that there will be a rebuttable presump-
tion that the financial information provided to us in an official trans-
mittal from the foreign government, pursuant to the treaty, would be
admissible as evidence in the U.S. court proceeding.

NARCOTIC TRAFFICKERS TAX PROGRAM NOT SUCCESSFUL ?

Senator Bayh. Well, here again, I don't want to be unnecessarily
critical because I don't have the responsibility of running the IRS.
What concerns me is that we talk—all of us here, Mr. Alexander,

you and I—about the need for special emphasis. And while I must
say—and I don't want anyone to be hung on what he said back in
1974—that in preparing for this hearing 1 was trying to identify and
understand the reasons that the NTTP has not been successful. Are we
really putting special emphasis on it? In this process I ran across
the statement you made to the tax section of the ABA^ in which you
stressed that the overall emphasis of IRS enforcement activities had
been shifted away from special enforcement programs such as nar-
cotics traffic, and was directed toward the taxpaying public in general.
There are other instances ^ where you have, I think it is fair to say, been
less than enthusiastic about using IRS as an enforcement tool against
narcotics traffickers tax evaders because you said—and I understand
this—that IRS is supposed to be a revenue-producing bureau. It seems
to me there's a difference between how you get a return on the invest-

ment, how efficient it is if you try to determine success or failure based
on the nurnber of dollars you get per man or woman or whether you
look at it in a more specific perspective of how many of these char-

acters, who pay no tax on enormous incomes, you put out of circulation.
Mr. AxEXANDER. Mr. Chairman, you puf it squarely in the right

perspective when you put the emphasis on prosecutions. That is what
the intelligence division is all about. The intelligence division is all

about prosecution of tax evaders, however they rnake a living.
Now, the figures that Mr. Wolfe and Mr. Clancy have added, show

that this program now should be more successful than it was in the

past because putting it squarely the way that you just did in the right
perspective on the prosecutions, we have more sound cases working now
than we had in previous days. The problem with this entire program
and my discontent with it—and I was discontented with it, and, Mr.
Chairman, I'm still discontented with it—is the thing we have been
beating to death this morning : this misdirection toward the street. This
prograrn should be directed just as you stated, Mr. Chairman, at the
class 1 violators. That is exactly what we're doing. That is exactly what
we are going to do with greater emphasis, with greater efficiency,
through working with DEA.

1 See Appendix, Part 2—Remarks by Donald C. Alexander, Commissioner of Internal
Revenue, prepared for delivery before the annual convention of the Tax Section of the
American Bar Association, Honolulu, Hawaii. Aujrust 14, 1974.

2 See Appendix, Part 2—"IRS Enforcement Policies", memo of Mar. 3, 1975, from David
R. Macdonald, Assistant Secretary for Enforcement, Operations and Tariff Affairs, to Dep-
uty Secretary Gardner, U.S. Department of the Treasury.

See also—Remarks by Donald C. Alexander, Commissioner of Internal Revenue, prepared
for delivery before the Executive Committee of the Tax Section, New York State Bar As-
sociation, New York, N.Y., June 10, 1975.
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And there's one other thing, Mr. Chairman, just a brief point : The

prior program employed something called a National Office Selection

Committee. We don't think that is necessary or advisable. The prior

program was part IRS, part out of IRS.
Mr. Chairman, when I came into office, May 1973, something called

Watergate was around and there was deep concern about the use of

IRS for nontax purposes, political and otherwise. I shared that con-

cern then and I share it now, Mr. Chairman.

ALEXANDER USES WATERGATE AS CRUTCH

Senator Bayh. Mr. Alexander, I don't know of a single word that

has ever been written, and I have never had a thought, to suggest that

Watergate is the reason to be tender on those nonrevenue characters

that ought to be thrown in jail and kept there as tax evaders. That is

an awfully weak crutch, isn't it ?

Mr. Alexander. That is precisely what I'm not suggesting.
Senator Bath. I thought you were fairly close to that. If not, for-

give me if I put words in your mouth.

CLAIMS CONGRESS AND COURTS CURTAILING POWER

Mr. Alexander. Well, that is precisely what I'm not suggesting, Mr.
Chairman. I'm simply suggesting in this way that the Internal Rev-
enue Service has this awesome responsibility to administer and enforce

the tax laws. It is given great authority, great powers, which are now
being curtailed by Congress and by the courts, to try to fulfill that

responsibility. It is accountable to you and to the American public,
and I am just suggesting that another problem with the prior program,
and I think we are correct, is who is in charge here, who is trying to

make this work? The Internal Revenue Service is going to try to

make it work.
Senator Bayh. Did I hear you say that Congress and the courts have

curtailed your powers ?

Mr. Alexander. Yes, sir, you heard me say that.

Senator Bayh. Well, can you tell me how Congress has curtailed

your powers ?

Mr. Alexander. Yes, sir. Under the provision I previously referred

to, among others.

Senator Bayh. Well, how does that really curtail your powers? It

may require you to use a little different procedure, but does it curtail

your powers ?

Mr. Alexander. Sure it does. It curtails what they were doing in

the street program. Of course, it does.

Senator Bayh, You told me you were getting out of the street busi-

ness, and were now trying to get at those cases that were the most

productive.
Mr. Alexander. I'm telling you the Congress is curtailing our

powers and that gives us greater incentive to get out of those street

programs; sure, that's exactly what I'm telling you the fact is, and
that's exactly what anybody reading title XII of the tax reform
bill that passed the House would understand. I'd be glad to submit
title XII for the record to show how it curtails our powers.
Mr. Glynn. Section 1204 of H.R. 10612 which has passed the House,

and was favorably reported by the Finance Committee and was agreed

80-321 O - 77 - 9
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to on the Senate floor in its consideration of the bill on a title-by-title

basis, gives someone who is the subject of a jeopardy or termination

assessment a quick route to court for a hearing on whether we had rea-

sonable cause in making the jeopardy determination assessment in the

first place, and for a hearing on the issue whether the amount of it

is fairly reasonable. The effect of getting into court quickly is we have
to step up to bat quickly with our proof, and in those oases involving
the street person where our contact is merely a telephone call from the

police that they have arrested someone in the possession of a large
amount of cash, we do not have the time to develop that proof that

there is a tax liability, that collection is in doubt, and a reasonable

amount of tax liability. We will not have time to develop that proof
before the time limits of the court hearing set forth in that bill. That
is the reference that the Commissioner is making, one of the references

to the termination of power by the Congress.
And I suppose another reference is, we had a huge whack taken out

of our compliance budget last year in the Congress.

[Subsequent to the hearing the following information was received :]
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(Exhibit No. 6)

Department of the Treasury / Internal Revenue Service / Washington, D.C. 20224

Commissioner

October 15, 1976
Mr. John M. Rector
Staff Director and

Chief Counsel
Subcommittee to Investigate
Juvenile Delinquency

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr. Rector:

At the hearing on the Internal Revenue Service's effort
in the overall Federal Anti-Narcotics effort, there was
some discussion of the adverse impact on our ability to
deal with this type of tax evasion that will flow from
Section 1205 of the Tax Reform Act of 1976 (relating to
administrative summons procedures) . We also discussed
section 1204 of that Act (relating to jeopardy and termina-
tion assessments) . Enclosed for your information are some
briefing papers on these two issues. It may be that some
further attention will be paid to the administrative summons

provision early in the next session and, if that is the
case, I would hope that Senator Bavh and other members of
the Subcommittee would consider favorablv the Internal
Revenue Service's arguments and, if thev do so, that thev
would take an active part in getting us the relief that we
need from the restrictions in Section 1205.

Please call me, if you have any questions about
this.

With kind regards.

SinceMly ,

Thomas V. GlynnC
Assistant to the Commissioner

Enclosures
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Drug TrAffickers Program— Inpacc of the
Administrative Summons Provisions of

H.R. 10612 (Section 1205)

H.R. 10612 contains al provision Imposing substantial limitations on
the ability of the Internall Revenue Service to use an administrative
summons to obtain information concerning the tax liability of any person.
This provision (section 1205 of the bill) has the support of both houses
of Congress. In general, this provision will apply whenever IRS serves
a summons upon a bank or other financial institution, a broker, a cons-umer

credit reporting agency, a person engaged in the business of giving credit
via credit cards or other devices, an attorney, or an accountant, to obtain
records pertaining to the business transactions or affairs of a third person
(usually the taxpayer in respect of whose tax liability the summons was

Issued) .

Within three days after service of such a summons, IRS will be required
to send a notice to such third person (with a copy of the summons attached) ,

notifying him that the summons has been served and instructing him that he
has 14 days to object to the summoned party complying with the sumir.ons .

During that 14-day period, IRS may not examine the summoned records. If

the third party objects, he may stay compliance with the summons by Si;nding
a notice of stay to the summoned party and to IRS. If the Internal Revenue
Service then wishes to enforce the summons, it will have to commence an
action in court, in which action the third party may intervene and raise

any objections he has to enforcement of the summons.

The procedure does not apply to a "John Doe" summons, but section 1205
does provide that a "John Doe" summons may not be issued except with the

permission of a court upon a showing that there are reasonable grounds to

believe that some person or group of persons is not in compliance with the
internal revenue laws and the identity of such person or persons is not

readily available from other sources. ' '

j'

There are several exceptions to. all of the*above. For example, none of

it applies to a summons which merely seeks to ascertain whether the summoned

party has certain records with respect to the taxpayer (as opposed to

examining what is in those records). Also, the provisions do not apply if

the summons merely seeks to identify the person maintaining a numbered
account with the bank or financial institution. Finally, if the Service
has reasonable cause to believe that the giving of the required notice will
lead to destruction of records, collusion with or intimidation of witnesses,
or flight, it can apply to a court for an order dispensing with the need
to give the taxpayer notice of the summons.

Section 1205 will undoubtedly cause delay in obtaining information
relevant to a tax investigation from those third parties described above.
For one thing, although section 1205 do6s not preclude a bank, for example,
from voluntarily disclosing information to IRS, /the mere presence of section
1205 will no doubt prompt many banks to request the service of .the summons
in situations in which they had not required a summons heretofore. Second,
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in those cases in which the taxpayer under investigation will be prone to

seize upon any opportunity for a delay, he will no doubt take advantage of

section 1205 to stay compliance by the summoned party with the sunmons,

put the Internal Revenue Service to the necessity of commencing a sur^:fflons

enforcement action, and then intervene in that action to raise whatever
defenses or objections he feels the court will listen to. He may also

appeal a decision in that summons enforcement action which is adverse to

him. Unless the District Court, and the Court of Appeals, refuses to

grant a stay pending-that appeal, IRS -will not have access to the third

party's records until final disposition of that appeal.

It is too early to tell how narrowly, or broadly, courts will inqe-r-

pret that provision which permits a court to relieve IRS of the necessiity
of giving notice upon a showing of reasonable cause to believe that the

notice will lead to material interference with the investigation. A

delay in obtaining information under the first summons will, of course,

delay the discovery of leads to the second source of information, and

since an investigation may require checking records of a number of different

third parties affected by this legislation, years may be consumed before

substantial progress is made via this route. It should be noted, however,
that section 1205 does provide for a tolling of the statute of limitations

on criminal and civil tax liability whenever the taxpayer takes action

under the section to stay compliance with the summons.

It is difficult to judge the impact of section 1205 on Service

investigations concerning the tax liability of drug tmSfickers . The

potential for delay, extended investigations, (and in the meantime the

disappearance of witnesses, leads, and other records) is obvious to the

extent the investigations depend upon information, or leads to be obtained
from the classes of third parties described above, i.e. ,

financial institu-

tions, brokers, etc. The extent to which this potenti-al will become a

reality will, of course, depend upon the extent to whic^ the subject of

the tax investigation responds to the notices of summons and comes into

court, via lawyer, to oppose the summons. Even if he does not, the require-
ment of a notice each time a summons is served will provide the taxpayer
with leads as to the third party sources from which we are trying to

obtain information, and thus will enable him to some extent to follow the

investigation.
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ADMINISTRATIVE SUMMONS

S-:rrn-.arv of Provision

When the Service issues a third-party sinmnons to obtain records or
t.?£. tr.-nony pertaining to a taxpayer, the taxpayer must be notified within
3 days and has 14 days from the date of the notice to apprise the person
p-'inrnoned not to comply. The Service cannot examine the records until 14

'i:y;; have elapsed. If the taxpayer stays compliance with the summons,
the Service may seek enforcement in a Federal Court. The taxpayer has
the riyht to intervene. During the period of court action, the civil and
criminal statutes of limitation are suspended. Where a summons is issued

soj2ly to determine whether records exist or serve as an aid in the
colliiciion of an assessed tax liability, the taxpayer notice, and rights
to intervene and stay compliance, would not apply. Also, if the court
cateniiines that there is reasonable cause to believe the giving of notice
may result in a material interference in an investigation, the taxpayer
notice and rights to intervene and stay compliance do not apply.

Before the Service can issue a John Doe summons, where the taxpayer
is not identified, the Service must first establish reasonable cause for

requesting such summons in a court proceeding.

There is also a provision for payment of third-party witness fees
and costs incurred to produce summoned information.

These provisions will also apply to the investigative activities per-
fcmed by the Internal Security Division.

These provisions will apply to summonses issued after December 31, 1976;
however, an amendment to H. R. 1142, a minor bill now in the Senate, would
extend the effective date to February 28, 1977.

Impact on the Service

These provisions require that administrative procedures be established
to provide for:

(1) internal clearance and approval prior to issuing summons;

(2) taxpayer notification within 3 days after the summons is

issued;

(3) control of notices from taxpayers exercising their right
to stay compliance with the summons;

(4) suspending the statutes of limitation where court action is

sought to enforce a summons, and

(5) payment of witness fees and costs in accordance with regulations
to be issued.
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We can expect --

(1) delays in completing examinations and investigations;

(2) additional staff-time to assure that notices are accompanied

by a copy of the summons and directions to the taxpayer on

how to stay compliance with the summons; that information has

been properly prepared for court action to enforce a summons,
to request a John Doe summons, or to by-pass the notice

requirements; that notices from taxpayers exercising their

right to stay compliance are associated with the appropriate
file or that the examiner has been notified of the stay; and

that any suspension of the statute of limitation has been

coordinated with service centers; and

(3) significant costs for payments of witness fees and costs to

produce summoned records, etc.
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JEOPARDY AND TERMINATION ASSESSMENTS

Summary of Provision

New provisions relating to jeopardy and termination assessments provide
for expedited administrative and judicial review. Under the new procedure,
within five days after the date on which a jeopardy or termination assess-

ment is made, the Service is required to give the taxpayer a written state-

ment of the information upor which the Service relies in making the assess-
ment. Upon request of the taxpayer and within 30 days after the statement
is furnished, the Service is required to conduct an administrative review
in order to determine whether the making of the jeopardy and termination
assessment is reasonable under the circumstances and whether the amount

assessed is appropriate under the circumstances. If not satisfied with
the decision of the Service, the taxpayer may within 30 days after the

Service makes a determination on his request (or, if earlier, within 30 days
after the 16th day after the request for administrative review was made)

bring an action in the U. S. District Court in which he resides. Within
20 days, the Court must make a decision on whether the jeopardy or termina-
tion assessment is reasonable and whether the amount is appropriate (but
not the ultimate tax liability which may still be determined in a separate
proceeding) . The 20-day period may be extended by not more than 40 additional

days at the request of the taxpayer (but not the Treasury Department or the

court). There is no appeal of District Court findings. The Service bears
the burden of proof in showing that the jeopardy or termination assessment
is reasonable. On issues involving whether the amount assessed is reason-

able, the burden of proof is on the taxpayer. Property seized pursuant to

a jeopardy or termination assessment may not be sold prior to the applicable
final determination and without the taxpayer's consent, unless that property
is perishable or requires costly maintenance.

The amendment overrules one holding in Laing v. United States, et al ..
423 U.S. 161 (1976), by specifically not requiring the Service to give a
terminated taxpayer a notice of deficiency within 60 days of a termination
assessment. Rather, the amendment provides that within 60 days after the
later of the due date of the taxpayer's return for the full taxable year
or the date on which the return is actually filed, if a deficiency exists,
the Service must send the taxpayer a statutory notice. This notice of
deficiency may be for an amount more or less than the amount assessed under
the termination proceedings. Upon receipt of this notice, a taxpayer, who
has been subjected to a termination assessment, is allowed to contest his
tax liability in the Tax Court.

These provisons apply to jeopardy and termination assessments where
the notice and demand takes place after December 31, 1976; however, an
amendment to H. R. 1142, a minor bill now in the Senate, would extend the
effective date to February 28, 1977.
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Impact on the Service

To implement the new provisions on jeopardy and termination assess-

ments, the Service will have to develop administrative procedures for:

1. providing the taxpayer with a statement of the information
used to justify the assessment;

2. making administrative reviews of the assessments;

3. providing a written statement which proves the need for

this special assessment that can be used in U. S. District
Court proceedings;

A. providing procedures for keeping Collection Division apprised of

the current status of cases, so that the sales date of seized

assets can be determined; and

5. determining at the end of a tax year whether a deficiency exists,
and thus, whether the Service must send a termination assessed

taxpayer a notice of deficiency.
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IVIr. Whitaker, There's a further aspect.
Senator Bath. Compliance where ?

Mr, Glynn. Compliance has under their jurisdiction, and imder Mr.
Wolfe and Mr. Clancy, the division in which we do criminal

investig;ations.
Senator Bayh. That provision you are talking about is in the pend-

ing tax bill.

Mr. Glynn. That is correct.

Senator Bayh. It has not had a very significant impact on the busi-
ness as of now, has it ? [Laughter.]
Mr. Alexander. No.
The problem we were talking about, I mentioned that the courts had

curtailed our powers and that Congress was acting to curtail our

powers. That was the point. That was the point I made in connection
with section 1204.

Now, I guess Mr. "Whitaker has an added point.

CURTAILMENT OF ADMINISTRATIVE SUMMONS AUTHORITY

Mr. "Whitaker. Mr. Chainnan, you inquired a moment ago what
could be done, what Congress could do, or maybe what Congress should
not do, to help the significant high-level narcotics program that we are
embarked on.

One of the aspects of the prCvSent tax bill which will tend to inter-

fere to some extent with our program is the limitations on our us© of
the summons.

Senator Bayh. "Wliich ?

^Ir. "Whitaker. The administrative summons to obtain evidence.
The big difficulty in this kind of a program on which you and the

President have asked us to focus is that we have a very difficult job
building a case, as the Conunissioner pointed out. The tax case has to
be largely built on indirect evidence. It is a net-worth type of case. We
have to use every mechanism we possibly can to obtain evidence that
will sustain either criminal prosecution or civil assessment in court.

This is very different from the type of a street program wliich was
highly visible and was pursued in the past and was pureued success-

fully, although with a misuse of the tax laws.
The program that we are embarked on and are continuing to embark

upon is a very, veiT difficult type of case to make. It is difficult for the

special agents to develop the evidence; it is difficult for the lawyers to

put the evidence together to get an indictment or to make a civil case,
either one, because we are dealing with—as I said, with indirect evi-

dence and in most cases with this type of person we're dealing with
funds that travel back and forth between this country and foreign
countries.

To get at these people we have got to have every investigatory tool

we possiblv can have. That is why these little bits and pieces that we
liave mentioned in the testimony today so far are very helpfid to us.

A matter of being able to introduce evidence in a civil case in court
that is certified to us by a foreie:n official that we get through our tax
treaties is something which will help us. It is not going to break the

program for us, but it is something we need and will help us. Any
curtailment of our administrative summons authority will, to some
extent, make our job more difficult.
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Senator Bayh. As far as criminal prosecutions are concerned?

Mr. Wolfe. Yes, sir.

For example, this case that was made last weekend, in order to o;et

some of the evidence that we needed, we had to go to the banks. Under
this current bill we would be required to notif^^ the taxpayer that we
had served, or were goine; to serve a summons on that bank to produce
information on that taxpayer. That could alert that taxpayer and
could then make whatever records or whatever evidence was available

which rehated to those records and was in the procession of the tax-

payer
—he could dispose of it very quickly.

Mr. Alexander. And the taxpayer would be given standing to come
to coui-t. and block our summons. And suppose there was no grounds,
no reasonable grounds, to support the taxpayer. There frequently
won't be in these cases. Still, the taxpayer comes to court, ties up the

case indefinitely, and, as you know, the staler and older a case gets,

the more difficult it becomes.

IN\'ESTIGATIONS MAY BE FOR CIVIL OR CRIMINAL CASES

Mr. WiiiTAKER. In the beginning of these cases, Mr. Chairman,
there is really no basic difference between whether our focus is civil

or criminal, because it is an investigatory focus, that is, trying to get
at the accumulation of money that an individual has and compare it

to what the individual has reported for tax purposes. So the initial

focus is really
—it is both civil and criminal. And we frequently need

to use administrative summons to get at financial records, because

that is what we are after, appropriate records, bank records. We know
what the taxpayer has reported, but to find out what he actually has,

we have got to analyze every transaction that the taxpayer has been

through.
And, again, it is time consuming. It is a matter of 1 year or 2 years

sometimes or more to make a case.

But this is what we need to do and this is what we are trying to do.

Mr. Wolfe. Mr. Chairman, one thing else, I think, needs to be said.

I think it is possibly unfair and improper to judge the success of any
program on dollars that may be recommended. I think the success of

a program, from our point of view is, if these people have violated

the tax law, they should be in jail. And that is the big emphasis that

I think we should go after, is getting those people who violated the law
and see that they pay their proper due to society.
And there are cases of violation of the tax law. And I think our

effort on the class 1 violators is this. Now, that doesn't mean that

if a class 2 or class 3 violator hasn't paid his taxes, we shouldn't go
after him. But I don't think we should measure the success of the

program on dollars that we may recommend as a result of a very
quick determination of tax liability.
Rather interestingly, I was reviewing this GAO report, and GAO

reviewed 64 termination cases involving narcotics. In those 64 cases

we had originally set up $1.2 million. Because of the lack of sufficient

records or evidence, we ended up disposing of those cases for $220,000,
of those—just of those that GAO looked at—and it is spelled out in

that report.
And so we can make a nice picture by saying this is what we are

recommending. But I think you have got to look at the final results.
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Senator Bath. I concur. It seems to me the Federal agencies have
two responsibilities: One, to put these characters in jail and, two, to

make sure they pay their back taxes.

Mr. Wolfe. Absolutely. 100-percent correct.

Senator Bayh. Now, there's been a lot of reference to the emphasis
on class 1 tax violators.

Of the cases that you just mentioned, Mr. Clancy, what pei'centage
or what number are class 1 violators ?

Mr. Clancy. I can't tell you that at the present time.

Our internal instructions did not require the trafficker to be previ-

ously or currently listed as a class 1 by DEA. Our instructions do

require, though, that it be a significant
—either somebody that would

fit into the strike force program—and many of these cases are being
worked on in the strike force program in concert with the Department
of Justice—or be a significant operator and a major influence in his

area before they would be put into the special enforcement program.
This one example that I gave you, I can tell you, it does happen to

be a class 1.

Senator Bayh. Could you get us those figures so we could have some
idea whether they really are "exciting" ?

pSubsequent to the hearing the following information was received :]

[Exhibit No. 7]

Question 2. Senator Bayh :
"* * * what percentage or what number of them

[narcotics traflBekers] are Class I violators?"

Response. Class I violators is a classification developed by DEA for their own
enforcement requirements as a means of identifying major narcotics traffickers.

Under the NTP program, targets were selected by a selection committee. The
former Bureau of Narcotics and Dangerous Drugs was relied on for potential

target identification, but the ultimate selection was made by the committee.
Names submitted by the Bureau of Narcotics and Dangerous Drugs were not
classified as Class I violators. Although the plan was to select those targets who
were believed to be middle or upper-echelon traffickers, subsequent investigations
indicated that some targets did not qualify for this classification.

INVESTIGATIONS AND PROSECUTIONS OF TARGET CASE NARCOTIC TRAFFICKERS FOR CRIMINAL VIOLATIONS

OF THE INTERNAL REVENUE CODE

Fiscal year Fiscal year Fiscal year Fiscal year Fiscal year
1972 1973 1974 1975 1976 Cumulative

Investigations completed 143 503 663 398 317 2,024
Prosecutions recommended 54 217 245 136 111 763

Indictments 23 96 86 81 56 342

Convictions 6 45 88 83 51 273

Average jail sentence _ - (')

1 29 months.

Mr. Clancy. Now that we have sent out the 206 class 1 to our field

people for evaluation and determination of which ones could be in-

vestigated for criminal prosecution, to also have them reassess the

cases currently in inventory and classify those into our narcotics

project that we will establish and are in the process of establishing.
So I will find out how many of the current inventory are, in fact

class I and then determine why the other ones—or how we would class-

ify those.
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It should be kept in mind that the individuals identified by DEA as

class I violators are probably classified on the basis of DEA criteria, in

that the subjects have either been arrested or are potential targets for

arrest and either possess or are believed to deal in large quantities of

narcotics. Our Intelligence Divisions will do an independent investiga-

tion and evaluation to determine vrhether the individuals identified are

in fact upper echelon narcotic traffickers and justify being classified as

class I targets.
Interim guidelines were transmitted to the Regional Commissioners,

Service Centers and District Directors on August 4, 1976. Wliat we
are interested in is the individuals who finance narcotic trafficking

—
those Avho remain behind the scene—and are rarely in the hazardous

position that would lead to their arrest for possession of narcotics.

They are the ones we would classify as class I targets and we antici-

pate that our District agents will be able to determine whether those

individuals identified by DEA qualify for inclusion as a class I subject.

We want to avoid the pitfalls experienced in the old NTP program and

stay away from the common street-peddler variety of taxpayer. How-
ever, where our investigations indicate that any trafficker is dealing in

large quantities of narcotics and exhibits considerable financial profits,

we will pursue criminally. A copy of our interim guidelines are at-

tached.
[Exhibit No. 8.]

Internal Revenue Service memorandum.
August 4, 1976.

To: All Regional Commissioners, all Service Center Directors, and all District

Directors :

From : Director. Intelligence Division.

Subject : High-level drug leaders tax enforcement project.
We are transmitting to the Chiefs, Intelligence Staff, under separate cover, a

list of individuals who have been identified by the Drug Enforcement Adminis-
tration (DEA) as DEA Class I violators, along with related information also

furnished b.v DEA.
The material is being sent to the Chiefs, Intelligence Staff for processing in

accordance with the interim guidelines contained in this memorandum. The
interim guidelines, which are restricted to the processing of the information
we received from DEA on Class I violators, also include instructions for the

proees'-ing and evaluation of these items by the district Intelligence Division

after the items are referred there by the service centers.

We ask that the Chiefs, Intelligence Staff give the highest priority to the

processing of this information.
The interim guidelines, presented below, should be followed until the Memo-

randum of Understanding between DEA and IRS is implemented by instructions

issued in an International Revenue Manual documet.

SERVICE CENTER PROCESSING OF DEA PROJECT INFORMATION ITEMS

(a) The information furnished by DEA concerning DEA Class I violators will

be referred to in this memorandum as "DEA Project information items."

(b) The Chief, Intelligence Staff at the Service Center will :

(1) on a priority basis, process the DEA Project information items,

transmitted by the National Office, in accordance with Manual Supplement
93G-164,^ "Central Evaluation and Processing of Information Items," dated
March 4. 1976 ;

(2) insert the words. "DEA I" in Item 6a. of each Form 3949, Intelligence

Information Item ; and
(8) on a priority ba.sis, send a photocopy of the information item, without

iCR 1(15)G-103, 41G-108. 45G-250, 51G-132, 5(ll)G-65, 71G-14, 92G-35, 95G-61.
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initial evaluation, to the appropriate Chief, Intelligence Division, along
with pertinent returns, transcripts, and other available data.

DISTRICT PROCESSING OF DEA PROJECT INFORMATION ITEMS

(a) The DEA Project information items will be evaluated by the Chief, Intel-

ligence Division, using established IRS standards.

(b) To assist in the evaluation of the information item, the Chief, Intelligence
Division may supplement the information furnished by DEA : by contacting the

local DEA otfice ; by making other limited inquiries described in IRM 9S11.2 : (3) ;

or by gathering information on the indiAadual in accordance with Manual Sup-
plement 93G-152,- Information Gathering Guidelines.

(c) The items evaluated as lacking criminal potential will be returned to the

Chief, Intelligence Staff or referred to the district Audit or Collection function,
as appropriate.

(d) It is contemplated that the final Project instructions will require the

Chief, Intelligence Division, to notify the Director, Intelligence Division, through
channels of any DEA Project information item that is lacking criminal potential.
This determination would not l)e finalized until any authorized Information

Gathering was completed. The notification will provide sufficient data to the
Director to explain why the individual was not selected for Intelligence investi-

gation. However, such reports should not be submitted until the final Project
instructions are issued.

INTELLIGENCE DIVISION RECORDKEEPING REQUIREMENTS

(a) All Project activity will be considered as within the Special Enforcement
Program (SEP).

(b) A special program code is not being assigned to this Project. Instead,
the appropriate existing SEP program code will be used. (See B.(6) of Exhibit
400-3 of IRM 9570, Case Management and Time Reporting System Handbook.)

(c) National Office Project Number 21 has been assigned to track Project ac-

tivity under the Case Management and Time Reporting System. Accordingly,
each region and each district \^'ill establish a project number, using National
Office Project Number 21 as the first two digits. (See 300 of IRM 9570, Ca.se Man-
agement and Time Reporting System Handliook.)
The above instructions will be reissued in the Internal Revenue Manual in

accordance with IRM 1254.

Thomas J. Clancy.

2CR1(15)G-91, 41G-105, 42G-328, 45G-231, 51G-118, 5(12)G-25, 71G-9, 94G-57.

Senator Bayh. Has IRS been working with DEA before last week
on these matters ?

IRS AND DEA COOPERATION ON CASES

Mr. Clancy. Yes, sir; we certainly have. WeVe got projects around
the country that DEA has let us into. They are turning out to be very
successful.

In some cases DEA recognized that some people were amassing
wealth. They suspect part of that may be from narcotics. We have

gotten involved in that, and it appears that a good deal of it is, in

certain areas of the country.
Yes, sir

;
we are working with DEA.

This example of the case that you put into the record, the newspaper,
I believe also came with discussions with the local DEA office here in

the area. The information concerning this case which was received

from the Montgomery County Police was invaluable to the outcome.
Mr. Wolfe. Again, Mr. Chairman, in the Southwest we have a very

important project going on with DEA. It's been going on for months.
And it is also being worked in coordination not only with DEA but
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the Justice Department, and that is a very important project. But,

again, it is going to take time. These people don't keep records. You've

got to go out and establish income before you can even recommend

prosecution. You've got to show, and, for example, if they build new

homes, swimming pools, buy jewelry, whatever it is, and you've got to

go and not only find out what they do, but you've got to document it

and youVe also got to get a list of witnesses to testify that they did

buy this in order to prove a tax evasion case.

Senator Bayh. It's fair to say that it requires very intensive effort

and very specialized emphasis, doesn't it.

Mr. Wolfe. It absolutely does.

Senator Bayh. I could not agree with you more. I don't envy you
your task, and I'm sure you need very sophisticated and professional

people trying to do it.

But what concerns me, and I get back to it, have you changed your
idea, Mr. Alexander, that you expressed in Hawaii to the ABA that

you are going to change the emphasis away from those special pro-

grams ?

[Exhibit No. 9]

Excerpt From Remarks by Donald C. Alexander, Commissioner of Internal
Revenue, Before the Annual Convention of the Tax Section of the Amer-
ican Bar Association, Honolulu, Hawaii, August 14, 1974 ^

As regards our intelligence operations, the overall emphasis of our criminal
enforcement activities has been shifted away from special enforcement programs
such as Narcotics Traffickers and Strike Forces, and have been aimed more di-

rectly toward the taxpaying public in general. This shift in emphasis has en-

abled us to achieve greater occupational and geographic coverage in our criminal

tax sanctions are more equitably applied—reaching the broadest possible spec-
trum of society within our resource limitations. I believe that our revised en-

forcement philosophy and not only achieves this goal, but more fully meets the

intent of Congress in that our resources are being used for the enforcement of

tax statutes, rather than as alternative methods for the prosecution of violators

of laws normally enforced by other Federal or local agencies.

Mr. Alexander. I found one situation, as I have tried to describe

several times this morning, Mr. Chairman, and faced with that fact

situation, it seemed to me that certain actions should be taken. Dis-

proportionate to what is the question. If we had the small number,
the insufficient number, of our special agents working only on nar-

cotics traffickers, we would have a greater effort against them than

if we had a lesser number working such cases but we would have a

lesser effort to deal with corporations that are tax evaders, to deal

with white-collar tax evaders, to deal with organized crime figures who
are not narcotics traffickers who are tax evaders, and to deal with

corrupt politicians who are tax evaders. And we need to deal with

all of those, and I am sure you agree with that.

Senator Bayh. Well, I'm surely not suggesting anything counter

to that.

I think you are evading the question. I want to get to where we are

today.
In 1974 you said—and I want to repeat it—that you are shifting

away from the special enforcement programs, one of which we are

talking about here—the NTTP.
1 See Appendix, Part 2 for complete text of Mr. Alexander's remarks, pp. 306 et seq.
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Mr. Alexander. Mr. Chairman, there is no doubt that I thought the
situation I found in 1974 did have too much of our limited manpower
assigned to certain narrow areas—you mentioned a handful this morn-
ing
—and not enough assigned to such things as major corporate crime.

That is quite clear.

INVESTIGATIONS AGAINST NARCOTIC TRAFFICKERS NOT MAINTAINED

Mr. Clancy. Mr. Chairman, I don't want to mislead you. We are

giving you some figures of what we have been doing in the past cur-
rent year in the narcotic area, and I'm sure if you compare that to the

high year back in 1973, perhaps, our level of activity will not be as

high in fiscal year 1976 as it was previously. That is "correct. I would
not want to mislead you or imply that we have maintained our inves-

tigations against identified narcotics traffickers at the same level in
fiscal 1976 that we did in prior years.
But it is important, I think, for you to have heard from us, because

I think there have been some misstatements from people who really
don't know that indicated that we canceled investigations against
traffickers, and that certainly is not true.

Let me build a little bit upon the Commissioner's comment about
allocation of resources.

The Intelligence Division is taking a 10-percent cut in resources in
fiscal 1977, and we will do the best we can with what we have remain-

ing, and I think we can do a good job with it. But when I became an
Assistant Regional Commissioner for Intelligence in the Mid Atlantic

Region in July of 1973, I looked at what we had been doing with our
resources in that region, and one-half, 50 percent of our intelligence
resources had been allocated and spent in special enforcement.

Now, there is no question in my mind that we definitely want to

have programs to investigate those people that are deriving illegal
income and not paying their fair tax on it. We do and we have the

special program. I believe, though, that 50 percent was a much too

high percentage of our total limited resources to allocate and leaving
only 50 percent, of course, on the other side for the great problem
that we have in tax administration to utilize the criminal sanctions
of the tax law, to try to achieve compliance to the extent we can.

Senator Bayh. Well, I am sure you get frustrated in your inability
to communicate, and some of us may get the wrong conception; but
we have a particular problem, and I cannot imagine that anybody in

this Congress wants to make a smaller effort in this area. I think a lot

of people get very frustrated with the lack of results. I'm not trying
to oversimplify the problem, but I think anyone who understands its

complexity knows that it means you are going to have to spend more
dollars per unit of result than other more simplified tax problems.
You know, back in 1971, the President and the Congress together

provided special earmarked resources for this purpose. There has

been significant concern expressed that one of the reasons you haven't

had more results is that for some reason or another some of these

earmarked resources and positions—as I recall, it was $15 million and
598 positions

—a significant number of both of these have been shifted

off into other areas.

Is that true ?



95

Can you tell the subcommittee how many positions and how many
dollars you are spending, of this earmarked money, in the area for

which it was designated ?

Mr. Alexander. Do you have that, Mr. Wolfe ?

Mr. Wolfe. Well, actually, we exceeded those expenditures in that

first year, Mr, Chairman. We expended more money in this area than

the Congress appropriated.
Senator Bayh. Well, how about this last year ?

Mr. Alexander. Mr. Chairman, there is no doubt that the Internal

Revenue Service did once get a supplemental appropriation for this

program. There is also no doubt that the Intelligence Division's appro-

priation, as a whole, went up from $86.8 million to over $100 million,

and I am very sorry to see it reduced. It went up to $100.4 million in fis-

cal year 1975. And there is no doubt—and we would be glad to submit

this for the record, our submissions to the Appropriations Committees
and what they acted on—^that there was no earmarking, Mr. Chairman,
in fiscal 1975, in fiscal 1976, none whatever.

Now, that we have talked about the question of earmarking and,
I hope, straightened it out—if not, it is a matter of record rather than

argument, and I would like to go to the record rather than argue
about it—let's talk about resources.

Senator Bayh. Well, before we get there, let's make sure we are

talking about the same thing.
When was the earmarking ?

Ms. Alpern. Fiscal years 1972 to 1974, 1 believe.

Mr. Alexander. I though it was two years. I though it was fiscal

1972 which included some of calendar 1971, and also fiscal 1973.

Senator Bayh. Was there any earmarking in fiscal 1974 ?

Mr. Alexander. Perhaps so, Mr. Chairman, I am convinced there

was none in 1975 and 1976,

Senator Bayh, My figures of $15 million and 598 positions, are

those accurate as far as the earmarked funding ?

Mr, Alexander. The original
—the first figures

—I think, were about

$7.5 million, and actually we spent
Mr. Wolfe. $10.5 million.

Mr. Alexander. And I think also exceeded appropriations the sec-

ond year, and then this was accounted for as a separate program un-

til, as I recall, June 30, 1975, internally.
But the question you have raised goes to the action of the Congress,

in saying you have given this money for this purpose, and what I am
saying is that that action was not taken recently and the record will

show what was done and what was not, and I would like to submit
that to you for the record, sir, to try to clarify it.

[Subsequent to the hearing the following information was re-

ceived.]

80-321 O - 77 - 10



96

(Exhibit No. 10)

Department of the Treasury / Internal Revenue Service / Washington, DC. 20224

Commissioner

Mr. John M. Rector
Subcommittee to Investigate
Juvenile Delinquency

Room A-504, Senate Annex II

119 D Street, N.E.

Washington, D. C. 20510

Dear Mr. Rector:

August 9, 1976

This is to provide you with information concerning the budget for
the Internal Revenue Service's Intelligence program. The following
table shows staffing and related dollars at the various levels of budget
review for fiscal year 1976, the transition quarter, and fiscal year 1977.

IRS BUDGET REQUESTS FOR INTELLIGENCE (dollars in thousands)

Transition
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I hope that this information will at least in part meet your request.
I will, of course, be happy to provide you with whatever additional data
we have on this subject.

With kind regards.

Sincerely,

Thomas V. Glynn
Assistant to the Commissioner
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Senator Bayh. Can you tell me how many people you now have
working in this area, earmarked or not earmarked ?

Mr. Clancy. I don't have the time. When we merged the program
I could tell the time we had spent in the special enforcement program,
but that includes investigations other than narcotics.

Senator Bayh. When did you merge the program ?

Mr. Clancy. At the end of fiscal 1975.

Senator Bayh. Why did you merge it ?

NTTP MERGED WITH REGULAR SPECIAL ENFORCEMENT

Mr. Clancy. Because we felt that the program probably could be

just as well operated in our regular special enforcement program uti-

lizing the strike force concept in some of these cases during the regu-
lar program. These cases that may have been fit for the strike force
were not placed under the strike force. We have an ongoing strike

force of some 17

Senator Bayh. Well, do you still have the same criteria for the
cases ?

Mr. Clancy. We have our special enforcement criteria, sir, and I
would be happy to submit that for the record.

[Subsequent to the hearing the following information was received.]

[Exhibit No. 11]

Question 8. Senator Bayh ;
"* * * do you still have the same criteria for

the cases?" Mr. Clancy: "We have our special enforcement criteria, sir, and
I would be happy to submit that for the record."

Respon.se. Special Enforcement Program criteria are defined in IRM 9411.2,
a copy of which is attached.

9400
Special Enforcement Procedures

[Amended and Supplemented by MS 94G-56]

9410

Special Enforcement Program (SEP)

9411

Special Enforcement Program Defined

9411.1
SEP Objectives

(1) The primary objectives of SEP are to identify and investigate persons
who receive income from illegal activities and to recommend prosecution of

such persons, when warranted, for criminal violations of the Internal Revenue
Code or other related statutes when committed in contravention of Internal

Revenue laws.

(2) Another important objective of this program is participation in the Fed-

eral effort against widespread organized criminal acivities by coordinating our

enforcement efforts with those of other Federal law enforcement agencies.

9411.2
SEP Categories

(1) SEP-1 includes all persons who are reasonably believed to be:

(a) engaged in organized criminal activities ;

(b) notorious or powerful with respect to local criminal activities;

(c) receiving substantial income from illegal activities as a principal,

m,ajor subordinate, or important aider or abettor; or
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(d) infiltrating legitimate business through illegal means; or infiltrating

legitimate business through loaning or investing therein the proceeds from

illegal activities.

(2) SEP-2 includes all taxpayers engaged in occupations requiring the pur-

chase of coin-operated gaming device stamps.

(3) SEP-Sa includes all taxpayers designated as Strike Force case subjects

under the IRS Strike Force Program. Most of the subjects in this category will

also meet the criteria of the SEP-1 category.

(4) SEP-Sb includes taxpayers (not designated as Strike Force subjects)

in whom the Organized Crime an Racketeering Section of the Department of

Justice has formally expressed an interest and requested disclosure privileges by

letter to the Commissioner from the Attorney General or an Assistant Attorney

General, and the Assistant Commissioner (Compliance) has concurred in the

Department of Justice request and agree to provide copies of returns, reports or

other information to Justice. A formal written request originating with the OC&R
Section to review a proposed nonprosecution case prior to closing will meet the

criteria for a "case of interest." Investigations of interest to other segments of

the Department of Justice will be classified as general program cases.

9412
SEP Responsibilities and Security Guidelines

(1) The Assistant Commissioner (Compliance), through the Directors, Audit

an Intelligence Divisions, is responsible for establishing the overall objectives

and guidelines for the Special Enforcement Program and for the coordination of

the Program on a nationwide basis.

(2) The Regional Commissioner, through the ARC'S (Audit and Intelligence),

is responsible for the following :

(a) assisting and advising in the overall planning and coordination of the

Special Enforcement Program within the region ;

(b) coordinating and cooperating with other regions, the National Office,

assigned Department of Justice attorneys, and Strike Force representatives ;

(c) keeping the Director, Intelligence Division, informed of the activities

of special enforcement subjects ;

(d) evaluating the effectiveness of the Special Enforcement Program;
and

(e) determining and providing for manpower and equipment needs.

(3) A Special Enforcement Program Analyst (Operations and Technical),
hereinafter referred to as a Special Enforcement Assistant, will be designated

by each ARC (Intelligence) to fulfill the responsibilities outlined (2) above.

(4) The District Director, through the Chiefs, Audit and Intelligence Divisions,
is responsible for the following :

(a) planning, implementing, and administering the Special Enforcement

Program within the distrct
;
and

(b) determining manpower needs and allocation priorities.

(5) The District Director, through the Chief, Intelligence Division, is respon-
sible for the following :

(a) gathering, assembling, evaluating, and disseminating SEP informa-
tion ;

(b) identifying SEP subjects ; and
(c) maintaining liaison with other IRS divisions, the ARC (Intelligence),

and other law enforcement officials concerned with SEP matters.

(6) All employees engaged in SEP activities or who have access to documents
and information relating thereto will be responsible for security measures con-

tained in IRM 9720 and IRM 9387.3.

9413
Special Enforcement Files

9413.1

Subjects of Special Enforcement Files

The Intelligence Division will maintain a Special Enforcement File for each

taxpayer meeting the criteria of the SEP-1 category. Taxpayers in SEP-2 and
SEP-3 categories will not be subjects of Special Enforcement Files unless they
also meet SEP-1 criteria.
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Senator Bayh. You know, I am the last person in the world who
wants to sit up here and tell you how many people ought to be in given
areas. I don't know how I can remain silent, however, if we all agree
that it is a very sophisticated problem requiring intense activity.
Mr. Alexander. Mr. Chairman, our resources have been cut, and

there are many pressures on the Internal Revenue to put everything
first, and one cannot put everything first.

We have some other very tough responsibilities. One of them is

dealing with tax evasion by major corporations, and these cases are
hard to work and time consuming to work.
Mr. WoLFE'. For example, Mr. Chairman, we were cut about 200

special agents in our fiscal year 1977 budget. Our stalT of 2,650 that we
have to do all of these criminal cases was cut by 201 staff years.
Mr. Alexander. So when we are told to take our investigative re-

sources and assign a certain number of them to one particular program,
we need to be told also what we should take them away from. Should we
stop trying to prosecute major corporate tax evaders? Should we stop

trying to put corrupt politicians in jail? Tell us now, because there
are only so many people. We would like to have more. We don't have
more. But if we are told that we must allocate in a particular way,
then tell us where we take them away from.

Senator Bayh. Without trying to suggest that you do less in these
other areas, I assumed that—especially when we had these special ear-

marked funds—Congress felt that special emphasis ought to be placed
in this narcotics area.

Mr. Alexander. Mr. Clancy's resources were cut. Mr. Clancy sus-

tained almost a 10-percent cut. That is a very serious thing for us to

take. TV^iere do we take people away from ?

Senator Bayh. Would you support a specific earmarking in this

area?
Mr. Alexander. If we get additional people. If we are given addi-

tional people. If Congress gives us additional people, additional

money, and tells us to work these high-level narcotics traffickers, of

course, we will.

Senator Bayh. I would like you to submit—so that we could look
at it here, I want to study it and put it in the record for the others—
what the force levels and the appropriations levels were in 1971, 1972,

1973, possibly 1974 when you had that earmarking, compared to what
the force levels are right now.
Mr. Alexander. iVll right.

[Subsequent to the hearing the following information was received :]

[Exhibit No. 12]

Question 4. Senator Bayh : "I would like you to submit so that we could look
at it here—I want to study it and put it in the record for the others—what the
force levels and the appropriations levels were in '71, '72, '7.3, possibly '74 when
you had that earmarking, compared to what the force levels are right now."

Response. In accordance with Presidential initiative, the Narcotics Traffickers

Program was established by the Treasury Department in Julv 1971 (the begin-
ning of FY 1972).
During FY 1972, Congress authorized a supplemental increase to the Service's

appropriation of $7.5 million (250 average positions) in support of the program's
implementation in that year. The following year, in the Service's FY 1973 budget.
Congress authorized an additional $6.9 million (291 average positions) to provide
for the full year effect of the prior year's authorization, resulting in a total
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authorization at that time of $14.4 million and 541 average positions. Later in

FY 1973, Congress authorized additional supplemental resources for the program
of $4.5 million (198 average positions). Resources budgeted specifically for the

Narcotics Program thus totalled some $18.9 million and 739 average positions
by the end of FY 1973. The Service's budget for FY 1974 included an additional

$.8 million (40 average positions) to provide for the full year effect of the prior

year's supplemental. This was approved in the Service's budget, with the result

that total amounts budgeted specifically for the Narcotics Program as of FY 1974
totalled $19.7 million and 779 average positions.

Beyond FY 1974, the Service had no increases specifically for the Narcotics

Program nor were total resources applied to the program earmarked in the

budget. From FY 1972 on, the Service has applied resources to the program as

operational circumstances required, and there is variation, as indicated by the

following tables, between amounts specifically budgeted and amounts applied to

the program.

IRS NARCOTICS TRAFFICKERS PROGRAM RESOURCES EARMARKED IN BUDGETS AND ESTIMATED RESOURCES

APPLIED

Fiscal year

Resources earmarked In budgets for narcotics program:
Average positions
Dollars (in millions)

Estimated resources applied to narcotics program:
Average positions
Dollars (in millions)

• The Service's budget submissions for fiscal years 1975 and 1976 did not earmark funds for the narcotics traffickers

program, though the 1975 budget indicated partial estimated staffing for the primary activities involved (764 average

positions). There was no separate identification of the narcotics program in the Service's fiscal year 1976 budget submissio n.

1972
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Senator Bayh. Now, I want to make sure that we are talking about
the same thing.
Your request to 0MB was for how many more additional slots ?

Mr. Alexander. I think—I told you that I think it was 146. I will

get that for the record. I don't have it.

Senator Bayh. And how many additional dollars ?

Mr. Alexander. I will get that for the record. It was about $15
million more.

[Subsequent to the hearing the following information was received :]

[Exhibit No. 13]

Question 5. Senator Bayh : "Can you tell us what the difference was in the
amount for the last fiscal year and this fiscal year, as far as the budget request
fromOMB?"
Commissioner : "What we submitted to OMB?"
Senator Bayh : "Both.''

Commissioner : "I would be glad to give you what we submitted to OMB and
then what OMB had us submit to Congress, because they are far different."

Senator Bayh : "Your request to OMB was for how many more additional
slots?"

Senator Bayh : "And how many additional dollars?"

Response. For the Intelligence Activity in fiscal year 1976, the Service's budget
request to the Ofl5ce of Management and Budget proposed an increase of 476

average positions and $11.9 million for staff increases which was reduced to 63

average positions and $3.0 million for the submission to Congress. Congressional
action resulted in a further reduction of 35 average positions, though there was
an increase in the dollar amount by $1.4 million to cover the cost of a Federal
pay raise. In fiscal year 1977 the request to the Office of Management and Budget
proposed an increase of 134 average positions and $4..5 million for staff increases
which was reduced to zero and the activity was further reduced below the FY
1976 level by 387 average positions and $6.2 million for the submission to Congress.

Senator Bayh. You say now that OMB cut it by 300 ?

Mr. Alexander. Over 300.

Mr. Clancy. I believe 387 staff years. That includes both special

agents and others, clerks or paraprofessionals.
Senator Bayh. How many dollars was that amount ?

Mr. Alexander. I think the dollar cut was about $5 or $6 million.

We're guessing now based on recollection.

Senator Bayh. Well, are you talking about positions and dollars for
this special narcotics program ?

Mr. Alexander. No, sir. We're talking about the entire Intelligence
Division budget.

Senator Bayh. Wliich encompasses what area ?

Mr. Alexander. That encompasses the special agents and the sup-

port of the special agents to cope with the tax evasion, whoever com-
mitted it, narcotics traffickers, organized crime figures, corporations,
corrupt politicians, lawyers, accountants, doctors, farmers, business-

men, everybody.
We have more than 85 million taxpayers. Many of them comply;

some of them don't. We have an obligation to those who do comply
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to see to it that those who don't are found out and punished ;
and I'm

sure you a^ree with that, don't you ?

Senator Bath. Of course, I do.

Have you made a supplemental request ?

SUPPLEMENTAL REQUEST REJECTED BY OMB

]\Ir. Alexander. We made one. It was turned down by OMB.
Senator Bayh. How large was the supplemental for ?

Mr. Alexander. It was about $20 million in this and the corporate
slush fund area, Mr. Chairman. We combined them. There was
another, about $8.5 million, for coping with the Employee Income
Retirement Security Act.

Senator Bayh. Can you explain to me what appears to me to be
a remarkable inconsistency about the President—he gives us a very
strong speech about what we need to do in the area of narcotics and
narcotics control, then the President and his Office of Management
and Budget sends decreased budget requests for both staff and dollar
to the Congress ?

Mr. Alexander. I cannot comment on that, sir.

Senator Bath. I think you are wise not to comment. However, I
don't know how you are supposed to do the job unless you get the

necessary resources.

I would like for your staff to consult with my staff relative to what
you feel is a necessary resource level in this area. And as a member
not only of this committee but a member of the Appropriations Com-
mittee, I would like to take that up with the other committee. If the
President won't do it, maybe we can.
Mr. Alexander. We greatly appreciate that, Mr. Chairman.
I might point out that our supplemental was turned down, but we

were told we could resubmit it in the fall, in September. Well, Sep-
tember is rapidly approaching, and you can be darn sure we are going
to resubmit it.

Mr. Glynn. I will contact your counsel, Mr. Chairman.
Senator Bayh. Yes, I wish you would.
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(Exhibit No. lU) ©©[o)S](?BnifD©[jDG ®(? G[}d© "u\T®§}mn[jYJ

Dear Mr. Rector:

Internal Revenue Service

SEP 2?19/e_

In reply refer to:

Mr. John M. Rector
Staff Director and Chief Counsel
Committee on the Judiciary
United States Senate

Washington, D. C. 20510

During Commissioner Alexander's testimony before Senator Bayh's
Subcommittee on August 5f 1976, the Senator asked that we consult with
his staff as to the level of resources necessary for the Internal
Revenue Service to discharge its responsibilities relating to narcotic
traffickers (lines 17-19 » page 61, of transcript). Pursuant to this,
the following information is offered for consideration by the Sub-
committee.

IRS experience with criminal tax fraud investigations of high
echelon drug traffickers and racketeers indicates that each senior

special agent, working with a revenue agent, can complete one to two

in-depth "net worth" investigations per year.

During FY 1977 i Intelligence — supported by Audit, Chief Counsel,
and Collection — intends to conduct criminal tax investigations on an
estimated 500 narcotics suspects. This will require 890 average
positions, including 300 special agents, 300 revenue agents, 65 average
positions in Chief Counsel and Collection, and 225 other average posi-
tions in support roles. Staffing from Chief Counsel and Collection
is required to fully effect this joint enforcement program. Attorneys
from Chief Counsel provide legal advice and assistance early in each

investigation to the agents involved. Revenue officers from Collection
become involved in a case when collection of the tax due is in jeopardy,
and when jeopardy or termination of taxable year assessments are made.

To accomplish this program, the following supplemental resources
will be needed for FT 1977-

Average $

Positions Positions (Millions)

Audit
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With these expanded resources, the Service would realize an
additional 890 average positions in FY 1977. This would necessitate
hiring about 1,198 new employees — assuming an average entry-on-duty
date of Jainuary 1, 1977 — and a commensurate increase in positions.
These additional positions wo\:ild be reduced to some 890 in FY 1978,
by attrition, thus maintaining the FY 1977 level of staff-year effort
in FY 1978.

A FY 1977 budget supplemental for the Service in this amcxint is
presently under review by the Office of Management and Budget.

Sincerely,

Thomas V. Glynn
Assistant to the Commissioner
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Mr. Alexander. Mr. Chairman, let the record show we are not here

asking for additional money, because I am told not to. But I am point-

ing out the facts in response to your question.
Senator Bayh. Well, I think the record will show that I did ask the

question. If there is anything that is the ultimate in irresponsible

demagogery, it's those people who beat their chests and point out

the problems of narcotics, the lives that are lost, the unscrupulous
individuals involved, and yet they do not exercise their responsibili-
ties to provide the resources to do the job. I doubt there is anything
to be gained by saying more about this area.

MONETARY, INTELLIGENCE, AND NARCOTIC TRAFFICKERS PROGRAM

We got away from the question that I asked relative to the MINT
problem

—
Monetary, Intelligence and Narcotics Traffickers program.

Is it still operating ?

Mr. Alexander. We are drawing a blank here. Now, I have heard
of that expression before, Mr. Chairman, but we will have to check
to see to what extent it is our program, and being our program, to

what extent it is still going. It might have been a particular project,
Mr. Clancy. I think I can answer part of your question : "Are we

still involved in it ?"

Senator Bayh. It seems like you have already answered it.

Mr. Clancy. If it's an intelligence program, I think I can say : "No,
we are not." But whether we were ever involved in it, or to what ex-

tent, I am not familiar with it.

Senator Bayh. I have been advised that this was a task force de-

signed to provide intelligence on schemes used by people to reinvest

illegal money, gained from narcotics, in various legitimate resources
and legitimate businesses—or to conceal assets out of the country.
Mr. Clancy. I would be very interested in getting the facts on it.

Senator Bayh. Well, if it isn't MINT, is there another program
currently providing a special effort in this area ?

People who make these illegal profits are untaxed and later they try
to either invest these assets in this country in legal businesses, or

spirit them out of the country. What is the IRS doing, if anything,
to detect and prosecute these tax evaders ?

[Subsequent to the hearing the following information was re-

ceived.]
[Exhibit No. 15]

Question. Senator Bayh : "Is [MINT] still operating?
Response. During the NTP program, the Intelligence Division obtained in-

formation that several targets and organized crime subjects were using the
facilities of a Bahamian bank in a tax avoidance scheme. MINT was an acronym
used to describe this phase of the NTP program, i.e., MONETARY INTELLI-
GENCE NARCOTICS TRAFFICKERS, which was initiated in November 1972.
MINT was subsequently referred to as Project DECODE (Detection and Ex-
posure of Concealed Overseas Deposits for Evasion). Finally, in an effort to

avoid the use of acronyms to de.scribe Service projects, DEODE was renamed
Project HAVEN which more accurately described the project, i.e., the use of

foreign banlis for tax evasion.

Project HAVEN is a continuing investigation and the Department of Justice,
with the cooperation of Chief Counsel and our Intelligence Division, is presently
conducting Grand Jury proceedings in the Southern District of Florida.
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Mr. Wolfe. Are you talking about the cleansing: of currency, the

washing of it, taking it outside the country and bringing it back in?

Senator Bayh. Yes.
Mr. Wolfe. Well, we haven't been involved in any program that I

know that you identified. Yes, we are extremely interested in that and
we have been Avorking in that area. In fact, tax savings is where we
have been looking for it, in the Bahamas, precisely. We have been

looking to see whether not only narcotic money but any other type of

illegal funds have been sent out of the country that way, and try to

bring it back in through legitimate investments. Yes, we are extremely
interested in that, but to my knowledge we have not been identified with

any such program, as you have mentioned.
Mr. Glyxn. I would like to point out, Mr. Chairman, that the way

you describe the program is part and parcel of our criminal investi-

gation of a particular taxpayer, that is, if we have information that
he or she is receiving income from narcotics traffic, we do try to find

out what has been done with that money, whether it has been put in a
secret bank account, whether it has been invested in personal assets

such as a home or a car, or whether it has been invested in a legitimate
business. And the value of the money invested in legitimate business
would be part of our net worth case, or our source and application of
funds case.

Mr. Whitaker. There is, Mr. Chairman, a criminal statute as part
of title 18 which prohibits the reinvestment of this kind of funds and
it authorizes the Attorney General to forfeit funds that have been

illegally reinvested in violation of that statute. The enforcement of

that would be a matter for the Department of Justice, not for the
Internal Revenue Service. It is not a tax crime, in other words. It is

a general criminal provision.

TERMINATION OF TAX YEAR PROCEDURES

Senator Bayh. Let me direct your attention to a few matters that you
mentioned. In your prepared statement, you mention the termination of
the taxable year procedures.

Could you explain the purposes of these sections of the Code and
typical examples of their application ?

Mr. Alexander. Yes. Let me give you an example, Mr. Chairman,
that turned into an actual tax case. It was a prize-fighter who came
over here to fight for the heavyweight championship of the world.
He was a nonresident alien and we believed that he was intending to

flee the country without paying his tax, and we did something about it,

and developed it into a case. That was the United States v. Johannsen.
Where we have reason to believe that a tax owing, that we reasonably

know that amount of the tax, and we have further reason to believe
that the man is about to flee the country or transfer assets or squander
assets so as to make it impossible for the people of this country,
through the Internal Eevenue Service, to receive that tax, we are given
the authority to terminate the tax year of that particular taxpayer,
to declare the tax due, and then we are given the further authority
under section 6331 that I mentioned in my statement to collect that
tax by summary means, by taking property.
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These are extremely powerful tools. They do, as the courts have
told us, go beyond the bounds of ordinary due process because the

Agency is given a right to first determine the existence of tax, and

having determined that existence, and having determined and found
collection to be in jeopardy, to take the property of the taxpayer.
Now we need those tools. We need them badly. We need to use them

wisely.
Mr. Whitaker. It is the existence of this statute, Mr. Chairman,

which gives us the control over foreign entertainers and prevents the

money from going abroad before we can get their tax return and the

tax paid.
Mr. Alexander. Otherwise, people would come in the country, Mr.

Chairman, and earn a lot of money in Indiana and elsewhere, and then
flee the country without paying their tax.

Senator Bayh. I'm not quarreling with your need to solve the prob-
lem. In what percentage of cases does IRS use this procedure? Can
you tell me how significant it is ?

Mr. Alexander. Very small. I think last year, Mr. Chairman, there

were only a few hundred of them. I think at the peak of this program—
now, the street program, I'm talking about—there were about 3,000.
This discussion is getting back to the sti-eet thing, and I know we've
beat it to death this morning, and I know your feelings about it, and

they're the same as ours. This was an essential ingredient of the street

program, and it did not work very well.

Senator Bayh. We're talking about 500 versus 3,000?
Mr. Alexander. Yes, sir. Roughly speaking, that is the aggregate.

That includes both narcotics and othei'S such as the entertainers, et

cetera.

Senator Bayh. In what percentage of narcotics cases were the termi-

nation procedures used?
Mr. Alexander. In fiscal 1973, Mr. Chairman, our figures show

2,589 taxpayers who had either jeopardy assessments made against
them, or termination of taxable years. Of that aggregate 2,448 had
this termination of taxable year procedure used against them

; 2,448.
That has been reduced, Mr. Chairman. In fiscal year 1975 there were

only 304, and I know this year it is less than that. Reduced in response
to these problems that we have been discussing.

Senator Bayh. How many of those are narcotics cases ?

Mr. Alexander. All of those, sir. We can submit exact figures for
the record, if it would be helpful to your consideration of this prob-
lem, Mr. Chairman, for each year.

Senator Bayh. I want to make sure we're talking about he same

thing.
Have you given me the figure for the total number of instances in

which this procedure was used ?

Mr. Wolfe. I can give you those figures. We have them there.

Mr. Alexander. Yes, 3,090.

Senator Bayh. That is the total figure?
Mr. Alexander. Yes, sir.

Senator Bayh. For all taxpayers?
Mr. Alexander. Yes. Narcotics and otherwise. And this includes

both jeopardy assessments and termination of the taxable year.
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Senator Bayh. I don't tliink there is any need to pursvie this further.

I wish, whether it's Mr. Glynn or someone else, to get together with

my counsel and discuss the two matters that you have emphasized
which, you say, create additional hardships. I recall the hearing pro-
cedure required before this complication and jeopardy procedure, and
notice as far as banks and the like are concerned. It seems to me we

ought to be able to apprehend criminals and still let citizens know
that Uncle Sam will be fair. That is a due process situation and we
must strike a delicate balance. But to be advised that you are in the

crosshairs is rather consistent with due process as it's known in this

country, as is the requirement of proof that a person is liable, before

property is confiscated. I don't think we need to pursue this further,
at this time, but I would like to get into the details and specifics of how
we can best achieve that balance.

Mr. Glynn. I will be happy to contact your counsel, Mr. Chairman.
Senator Bayh. Do you support title IV of S. 3411?
Mr, Alexander. Yes, sir,

SUSPECTED CORPORATE BAGMEN WITH PAYOFF MONEY

Senator Bayh. Could you comment? I notice here in a recent

column Jack Anderson reports that Justice, Customs, SEC, and others

intended to direct this particular section toward so-called corporate
bagmen, an estimated 215 firms that are suspected of sending tens of
millions of dollars overseas to pay off officials or others

;
is that true ?

[Exhibit No. 16]

[From the Washington Post, Aug. 2, 1976]

CoBPOBiTE Bagmen Ake Probed

(By Jackson Anderson and Les Whitten)

Those corporate bagmen, who have been delivering bribes to foreign oflScials,

may wind up behind the eight ball.

Federal lawmen are quietly investigating the couriers, some of them as high
as company vice presidents, who have smuggled payoff money overseas. Under
the law, the couriers were required to report to customs any amounts over $5,000
that they took in or out of the country.
The law, which went into effect in 1972, was intended to catch (;ouriers for

world drug rings. But it will now be used to nail the boardroom bagmen as well.

More than 215 firms are suspected of sending tens of millions of dollars over-
seas to pay off foreign princes, potentates and politicians for contract favors.

Baksheesh, cumshaw and cold cash reportedly have been delivered to Brazil,
Columbia, France, Gabon, Iran, Italy, Japan, Malaysia, Netherlands Saudi
Arabia South Africa, South Korea, Taiwan Turkey and West Germany.
Some of the nation's most powerful and prestigious corporations have admitted

making foreign payments. Among them are Ashland Oil, Burroughs, Exxon, Gulf
Oil, Lockheed,. McDonnall Douglas, Merck, Northrop, G. D. Searle, Tenneco and
United Brands.

In some countries, notably Italy and .Japan, the revelations of large-scale
bribery have shaken the governments. Yet the corporate executives, who paid the

bribes, have largely escaped punishment.
The Securities and Exchange Commission forced the firms to disclose the

bribery to its stockholders and thereby, to the public. But becau.se the SEC's
main role is to regulate the markets, not to prosecute malfeasance, the board-
room bribers have gone free.
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Yet probing by Sen. Frank Church (D-Idaho) and Rep. Benjamin Rosenthal
(D-N.Y.) has turned up evidence of criminal violations that cry out for prosecu-
tion.

Therefore the Justice Department, Customs Service, SEC and special prosecu-
tor's ofHce are quietly cooperating to bring indictments against offending firms
and their corporate couriers.
The Currency and Foreign Transactions Reporting Act, which sets the $5,000

limit, will be used to catch the couriers. Tourists leaving the United States usu-
ally aren't checked by customs. Thus the bagmen have had no diflSculty getting
money out of the country.

Probably more often, the payoffs have been channeled through the foreign
subsidiaries of multinational companies, thus avoiding the physical transporta-
tion of the money out of the United States. Yet these transactions can be traced,
and conspiracy cases possibly can be made.
One fact is evident ; illegal loot was delivered overseas. Federal agents intend

to find out who delivered it.

Footnote : The Internal Revenue Service, meanwhile, is investigating the mis-
reporting of foreign bribes as business deductions. And SEC sleuths are still

digging out more evidence of corporate bribes.

Mr. Alexander. I'm not in a position to say whether it is or is not

true, Mr. Chairman. From watching Jack Anderson I would not care
to hazard a guess as to that. We have a decided interest in the trans-
mission of funds abroad. We have a decided interest in the laundering
process that has been engaged in.

Senator Bayn. Is IRS now investigating the misrepresenting of

foreign bribes as business deductions and planning to target these

investigations ?

Mr. Alexander. We certainly are. We certainly are, Mr. Chairman.
We have a massive program going here to try to enforce the tax laws

against some of our major corporate citizens that have chosen for
some reason to violate them. And this is one of the problems that I

mentioned earlier. If we alolcate all our resources one way, we do not
have the resources to work these cases, and I know that you share our
view that these cases ought to be worked.

Senator Bayh. Well, gentlemen and ma'am, thank you very much
for letting us have your testimony. I trust that you will provide us Avith

the information we discussed. We may have a few other questions here
that I did not want to take your time to task, and if you could supply
the answers for the record, I would appreciate it very much.
Mr. Alexander. Thank you very much, Mr. Chairman.
Senator Bayh. I would like you to get right on this budgetary

matter.

Mr. Glynn. Yes, we will.

Mr. Alexander. With pleasure.

[Subsequent to the hearing the following information was received :]
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(Exhibit No. 1?)

Department of the Treasury / Internal Revenue Service / Washington, DC. 20224

Commissioner
SEP 2 5 1976

Honorable Birch Bayh
Chairman, Subcommittee to Investigate

Juvenile Delinquency
Senate Judiciary Committee
United States Senate
Washington, D. C. 20510

Dear Mr. Chairman:

I appreciated the opportunity to have appeared
before your Subcommittee on August 5, 1976, during its
consideration of S. 3411, the Narcotic Sentencing and
Seizure Act of 1976.

As I indicated during the course of my testimony,
I am convinced that the cash forfeiture provision under
Title III of this bill is essential to reinforce the tools
available to Federal enforcement agencies involved in the
effort against narcotic traffickers. I urge that your
Subcommittee take favorable action on the bill at the
earliest possible time, so that it may be considered by
the Congress before adjournment.

If the Internal Revenue Service can be of any further
assistance to you in connection with this matter, please
do not hesitate to call upon us.

With kind regards.

Sincerely,

15.D^c/H~.Donald C. Alexander

80-321 O - 77 - 11
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Senator Bayh. At this point in the record, I will include excerpts
from the testimony of Peter B. Bensinger, Administrator, Drug En-
forcement Administration, U.S. Department of Justice; and Dr.
Robert L. DuPont, Director, National Institute on Drug Abuse, U.S.

Department of Health, Education, and Welfare. Their entire testi-

mony is to be found in volume I of these hearings on the Narcotics

Sentencing and Seizure Act of 1976; but as these excerpts deal es-

pecially with testimony of Commissioner Alexander they will appear
herewith as exhibits 18 and 19.

We will then conclude with the testimony of our good friend Con-

gressman Charles A. Vanik of Ohio, who is also very interested in the

subject of today's testimony.

[Testimony continues on p. 128.]

[Exhibit No. 18]

Excerpt From the Testimony of Peter B. Bensinger, Administrator,
Drug Enforcement Administration, Department of .Justice

4: 4: * * 4: * *

Mr. Rector. What has the Department of Justice—DEA, in particular, but
perhaps tlie Tax Division or other entities at Justice, also—clone to lielp facili-

tate tax investigations of what Senator Bayh called the kingiMn drug traffickers ;

those who, are according to what I have seen recently, taking in at least $400
million in untaxed profits annually?
And at this point in the record I would like to enter the remarks of Assistant

Attorney General Richard L. Thornburg to the Fifth Controlled Conspiracy
Conference, July 22. 1976.

[The remarks follow :]

"The Prosecutor and Drug Abuse"

remarks of RICHARD L. THORNBURGH, ASSISTANT ATTORNEY' GENERAL, CRIMINAL

division, U.S. DEPARTMENT OF JUSTICE, TO THE FIFTH CONTROLLED SUBSTANCES
CONSPIRACY CONFERENCE, JULY 22, 1976

The problem of narcotics and dangerous drugs continues to pose a monumental
challenge to American society.
More than .5,000 Americans die each year from the improper use of drugs.

Expensive drug habits account for as much as one-half of the "street crime"—
robberies, muggings and burglaries—which afflict American communities. The
overall cost of drug abuse is estimated to run as high as $17 billion a year. No
wonder that the President has properly noted drug abuse to be "a tragic na-

tional problem which saps our Nation's vitality."
In speaking to those of you involved in the investigation and prosecution of

criminal offenses related to drug trafficking, I cannot help but take note of the

important role you have been assigned in attacking this problem.
At the same time, however, I must also observe that prosecutors have a nar-

rowly defined role to play in the effort to combat this national affliction of drug
abuse.

Prosecutors cannot and do not research the reason for the existence of massive
numbers of drug abusers in this most affluent, most free, most mobile of the
world's societies.

Prosecutors cannot and do not prescribe means and methods for the treatment
and rehabilitation of drug abusers or evaluate the many competing prescriptions
offered by others in this regard.

Prosecutors can and do only deal with the supply side of the drug abuse equa-
tion. Our role is to smash the large scale business enterprises which profit from
the miseries of others—to smash them by the accumulation of sufficient legally
admissible evidence to convince judges and juries beyond a reasonable doubt of

the guilt of those who violate the criminal laws o fthe United States in the
conduct of tlieir drug-related enterprises.
At the Federal level, this means we must make a firm commitment to the bold

and imaginative use of the provisions of the Controlled Substances Act of 1970



113

regulating traffic in a wide variety of narcotics and dangerous drugs. It means
we must pursue the innovative use of tlie conspiracy laws and the provisions of

the Organized Crime Control Act of 1970 which reacli the variety of patterns of

business enterprises involved in the illegal drug traffic. And it means maximum
use of the income tax laws to exact a full "hite" upon the mammoth ill-gotten

profits of the drug merchant—profits estimated to run as high as $350 million

a year.
More often than not, the evidence-gathering process for such prosecutions will

lead Drug Enforcement Administration (DEA) agents into long and arduous

pursuits of those who appear at various levels of the drug traffiicker's "organi-
zation chart." In many cases, these trails will cross state and international bound-

aries and will frequently require the cooperation of foreign and ovei'seas law
enforcement units as well. Such an undertaking was involved in the intensive

helicopter spraying operation mounted this year against 20.000 Mexican opium
poppy fields through the efforts of Mexican Attorney General Pedro Ojeda
PauUada.
Because the typical drug smuggling and distribution ring must invariably use

telephone communications to transact business from time to time, prosecutors
must always be prepared to aid DEA investigators in obtaining, often on short

notice, court-authorized wire-taps where probable cause can be established to

indicate particular telephones are being utilized in major operations.
In an increasing number of investigations. Federal grand juries must be

utilized to obtain the full testimony under oath of unwilling or recalcitrant wit-

nesses and so-called "use immunities" must be sought to compel the testimony
of the "little fish" in a particular narcotics operation to provide incriminating
evidence against the "big fish" so that the full cast of characters can be success-

fully prosecuted.
Prosecutors must always be alert as well to the need to work with DEA investi-

gators in providing protection for government witnesses who frequently become
the targets of underworld threats, intimidation and worse once their cooperation
is made known.
And finally, the prosecutors must be alert to every possibility to inform the

courts of the need for extended sentences in those cases where convictions are
obtained against the true kingpins of illegal narcotics operations.
The effort to deal with the threat posed by large-scale illicit drug operations

thus requires a close and constant working relationship between Department of

Justice prosecutors and DEA investigators if their separate efforts are to be
maximized to the utmost. We intend to see that those pro.secutors in the Criminal
Division and the United States Attorneys' offices charged with the responsibility
for prosecuting cases involving drug offenses do, in fact, give their utmost in this

effort.

The principal vehicle in this undertaking since January, 1975, has been the

special "Controlled Substance Prosecution Units" established by the Department
of Justice in 19 major cities throughout the United States. The goal of these
units is to lead enforcement efforts away from simply an aggregation of "buy
and bust" arrests and prosecutions and toward the immobilizing of entire net-

works of drug distribution—attacking each step from the growth of illicit drug-
producing crops abroad, through the processing mills and laboratories both here
and abroad, to the vast importation and distribution systems utilized to put a

wide variety of illegal narcotics and dangerous drugs on the streets of American
communities.
On the investigative side, we can only applaud DEA Administrator Peter

Bensinger's promise that DEA efforts "will not be on the street dealer, but on the

financier, importer, the criminal organization leader or leaders" and to this end
we are devoting substantial prosecutive resources ourselves, coordinated by the

Narcotic and Dangerous Drug Section of the Criminal Division in Washington.
To step up the capability of our prosecutors in this effort, a series of training

seminars, of which the one this week in Minneapolis is the fifth, have been held

throughout the United States for those who must man the "front lines'' in the

effort to deal with drug enforcement. At these sessions, experienced prosecutors
share with each other and with those junior in experience the latest techniques
in handling the investigation and prosecution of major drug cases before grand
juries and Federal courts.
To date, some measure of success has been forthcoming in this effort to "up the

ante" for the major financiers and distributors of narcotics and dangerous drugs.
But we are far from satisfied. Those engaged in this highly lucrative field have
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no shortage of imagination and guile ttiemselves and constant intelligence gather-

ing and sharing is necessary for prosecutors and investigators alike to keep even,

let alone get ahead of the adversaries.

While we do take pride in those successes that have been achieved, we know
that we must constantly re-evaluate our position and change our priorities as

new needs arise. We believe, however, that we have found the basic formula
for success—close cooperation between DEA investigators and our Controlled

Substance Pro.secution Units in the development of major cases.

The Department views with special pride the Central Tactical (CEN TAC)
Program developed by the Drug Enforcement Administration in 1973—a program
which is targeted upon major organizations operating in multiple geographical
areas of the United States. Top priority is given to an investigation once it has
achieved CEN TAC status. The investigation is coordinated out of Washington.
Prosecutors from the Criminal Division and Assistant United States Attorneys
from different parts of the country are assigned to work closely with agent per-
sonnel. Step by step the investigation proceeds using every weapon available to

the government. A typical investigation may very well be supported by several

federal, state and local law enforcement agencies. Prosecutive decisions are made
in many cases to proceed under all statutes available, including those unrelated
to narcotics such as tax law violations and laws relating to the use and transpor-
tation of weapons.
To date, some 17 major CEN TAC investigations have been launched ;

these

have been targeted upon large-scale traflSckers in Lebanese, INIexican or Soutli-

east Asian heroin ; Colombian cocaine ; and domestic methamphetamines. Some
of the networks whose participants are now under arrest or indictment have
stretched into dozens of states and several Canadian provinces, as well as through-
out the world. As we become more adept at using the legal and organizational
tools I have discussed, we can look forward to the CEN TAC type of effort

becoming more the rule than the exception.
The stakes are high for all of us in doing battle with drug abuse. Those engaged

in research efforts to determine the "why" of drug abuse must come up with
some answers. Those who seek the optimum means of treatment and rehabilita-

tion will, we hope, some day reach their goal. These efforts can cut down on the

demand side of the equation by reducing the market for the merchants of menace
who control drug trafficking.
But in the meantime, law enforcement must continue to mount its unrelenting

campaign against the supply side of the equation. Both the DEA and Justice

Department prosecutors have set their goals high—nothing less than a maximum
eff.ort to investigate and prosecute the "Mister Bigs" who monopolize the la'rge

scale production and distribution of illegal drugs in this nation. No statistical

striving or "seizure syndromes" can or will substitute for the quality prosecu-
tion—those cases which place behind bars for extended jail sentences individuals

responsible for the flow of illegal drugs into American communities.
The prosecution of these major drug traflSckers is no sport for the short-winded.

Dealing with only the supply side of the equation, to be sure, has its share of

frustrations. But I am confident that proficient and dedicated investigators and
prosecutors such as those here this week can do more than their share in break-

ing the habit of dispair which threatens to engulf our society in its attitudes to-

ward the problem of drug abuse.
I wish you well in this effort. It is as important a challenge as any facing law

enforcement toda.v.

Mr. Bensinger. I am happy to report that the Commissioner of IRS and I did

sign an agreement between our two agencies, as a matter of fact, yesterday, that
would provide for a continuing exchange of information from DEA to IRS on

just the kingpins we are talking abont, which you referred to.

We have already provided to IRS names of individuals in class 1 eharactris*^ic

violator description, who we believe are not onl.v involved in the illegal narcotics
traffic, but are inviolation of the tax laws of the country.
We look forward to IRS asserting a positive program toward focusing on such

offenders or potential offenders of their laws.
Mr. Rector. In other words, are you saying the Department of Justice sunnorts

the President's concern that IRS vigorously pursue tax investigations with re-

gard to high-level drug traffickers?
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Mr. Bensinger. I could not emphasize that more strongly.

Mr. Rector. One last concern relates to a fairly well-known and widely pub-

licized, I guess we could say, tug-of-war between DEA—its predecessor BNDD—
and Customs. I think we could honestly characterize the relationship between

these two entities and their predecessor entities as somewhat less than coopera-

tive on occasion, particularly with regard to efforts at the border.

Since the Reorganization Act No. 2, in 1973, when Customs lost some of their

authority with regard to inttlligence gathering and what-have-you, I think we
liave all learned that this situation was excerbated. We are concerned as to

what the current relationship is between the two agencies.
As you recall. Senator Bayh indicated earlier he was especially concerned

about the possibility of a continued weak link in the Federal drug law enforce-

ment at the critical point where heroin is in such high volume and purity ; namely,
at the border.

Mr. Bensinger. I am very glad you raised that question. I don't agree with the

characterization of DEA and Customs relationships as being strained. I think

at the present time they are very good.
Mr. Rector. I was making reference to the track record, the past record, and

experience.
At this point we will insert several articles, referring to the past record.

[Exhibits 13 and 14. were inserted in the record at this point]***** * *

Mr. Bensinger. I think in the past there have been difficulties between DEA
and its predecessor agency, between them and Customs, because of conflicting
and competing jurisdictions.

I think today—and the Commissioner of Customs is here, and he can speak
to this subsequently—I feel we have a good relationship with that Agency. On
a professional ba.sis there has been an agreement signed between Customs and
the DEA dated December 11, 1975, on our working relationship. We have par-

ticipated in the Cabinet Committee on Drug Law Enforcement appointed by the

President, a representative from U.S. Customs is working on a daily basis, in

our lieadquarters office in Intelligence, on an interagency committee, with rep-
resentatives from Immigration. Naturalization, and FAA and the Coast Guard.
We have representation from Customs at our El Paso Intelligence Center; we
have provided increased communication and information to their agency, and
they to our agency, and not only limited to the development of intelligence

gathering but on situations where we are developng joint research considera-

tions and also efforts that can capitalize on the strengths of both agencies.
I am glad you raised the issue.

[At this point in the record. Exhibit 15, the Memorandum of understanding
between the Internal Revenue Service and the Drug Enforcement Adminis-

tration, dated July 27, 1976 was inserted in the record.^]***** * *

Mr. Bensinger. Senator Bayh, we are talking about the relationship between
DEA and Customs. They are better than they have been in the past and I

would characterize them as good and I would like you to address this question
as well to the Commissioner of Customs who will be joining you shortly.

I think it is very important that in the system of enforcement, the agencies
maximize the individual potentials that they have, in information sharing and
in resource capabilities.
And customs seizures at the borders have increased. The ability of DEA to

provide intelligence not only to them, but to State and local police, is also

important.
So I think we can give you a report that would not characterize the past as

being carried out at present.
Senator Bath. The reason we saved that question until last is the next

witnesses are going to give a review of Treasury Department drug law en-

forcement activities, including the area of Customs' responsibilities. I appreciate

your answer.

1 See Appendix. Part 2—Narcotics Traffickers Tax Program Under Commissioner Alexan-
der : D. IRS and DEA Policy, p.

—
.
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[Exhibit No. 19]

Excerpt From the Testimony of Dr. Robert L. DuPont, Director, National
Institute on Drug Abuse, Department of Health, Education, and Welfare*******

Senator Bayh. * * * i think this problem is so severe, and its impact on society
in general is so great, that in certain selected cases I want those who are going
to be tempted to take advantage—to make a quick buck—at the expense of others
to know that the penalty is going to be certain and, hopefully, quickly imposed.

Dr. DuPoNT. Yes, sir ; and I support that personally.
Senator Bayh. I know you heard the discussions we have had earlier about

the importance or lack thereof of IRS giving special attention to drug tax
evaders. The IRS caimot do it by itself. But, certainly the IRS does have a tool

that is not available to others. I asked Mr. Alexander about a statement he had
made before the American Bar Association in Honolulu, in the summer of 1974,
in which he pointed out that the IRS was going to deemphasize the special task
force—NTTP—approach which directed resources toward those tax evaders who
were high-level drug traflBckers.

I noticed about that same time—in fact, in June of that same year—a

document entitled, "Federal Strategy for Drug Abuse and Drug TraflSc Preven-

tion, 1974" was released.^ It was transmitted to the President over your signa-
ture, part of which contains the following text.

First it targets major drug traffickers as one of five principal targets.

Second, it says at page 67—
"The Treasury Department, through the Internal Revenue Service, is con-

tinuing its program involving intensive investigation of the incoming tax re-

turns of suspected drug traffickers. Since drug traffickers rarely declare their

illicit income, tax audits" and investigations can be very productive even when
other Federal agencies are unable to obtain enough evidence to prosecute the
traffickers successfully for drug law violations."

Further, the following page says—
"The strategy in the 1974 action plan in the area of criminal investigative

activities against major drug traffickers include the following :"

And the second item sfiecifies
—

"The Internal Revenue Service will expand its investigations of tax evasion
as part of increased Federal efforts against nonopiate of drug distribution."

Let me go further. ,

You are one of those that participated in the drafting of September 1975
White Paper on Drug Abuse ;

"
is that correct?

Dr. DuPoNT. Yes, sir.

Senator Bayh. Despite the 1974 strategy which was enunciated the year before,
and the 1975 AVhite House White Paper makes the following assessment at

page 43.

"By focusing on the traffickers' fiscal resources the government can reduce
the flow of drugs in two ways. First, high-level operators, usually well insu-

lated from narcotics charges, can often be convicted for tax evasion. Second, since

trafficking organizations require large sums of money to conduct their business,

they are vulnerable to any action that reduces their working capital."

present irs policy noneffective in priorities

Then the White Paper states—
"The IRS has conducted an extremely successful program that identifies sus-

pected narcotics traffickers susceptible to criminal and civil tax enforcement ac-

tion. Recently, the program has been assigned a low priority because of IRS con-

cern about possible abuses. The task force is confident that safeguards against
abuse can be developed, and strongly recommends re-emphasizing this program.
The IRS should give special attention to enforcement of income tax laws involv-

ing suspected or convicted narcotics traffickers."

1 Federal Strategy for Drug Abuse and Driijr Traffic Prevention. 1974. For sale by Super-
intendent of Documents. U.S. Government Printing Office. Washington, D.C. 20402. Price
.f;i.l.5. Stock number 4110-00014.

2 White Paper on Drug Abuse, September 1975—A Report to the President from the
Domestic Council Drug Abuse Task Force. For sale by Superintendent of Documents, U.S.
Government Printing Office, Washington, D.C. 20402. Price $1.55. Stock number 041-0.10-
00027-4.
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What has happened?
Also, Mr. David Maedonald, Assistant Secretary of the Treasury, in address-

ing a memorandum to the Deputy Secretary through the Under Secretary, has
the following observations—this is a memorandum of March 3, 1975 :

"Treasury will be hard put to explain why, especially in a iieriod of hard times

for the average workingman whose dollar is being eaten up by inflation, we are

sanctioning an IRS policy that picks on the little guy but lets the bigshot
racketeer get off, as the average citizen would put it."

And Secretary Maedonald has other things to say about the shortcoming of

the present IRS policy.

Now, isn't anybody listening over at IRS? How can there be such a great
differential between what is said at the White House and what is said at

Treasury and the policy that is followed at IRS?
Dr. Du Pont. Well
Senator Bayh. Well, is it fair to ask? I assume you meant what you said.

Do you still mean it?

Dr. Du Pont. Ye.s ; I think one fact to he considered is the limitations on the

power of the people within the executive branch to get compliance in all of the

components of the executive branch. I have great hopes that this hearing and

your involvement in this issue will help to change the thinking in IRS because
I share with you a strong conviction that this is one of the most important
areas for our drug abuse prevention effort.

One of the grave problems in the supply reduction area has been the exces-

sive emphasis on the small dealer and the limited activities impacting on high-
level drug traffickers.

IRS COULD LEIAD ATTACK ON DRUG TRAFFICKEKS

As you point out, one tool that is most effective in dealing with the high-level
trafficker is the tax law as administered by the IRS. I think that Mr. Alex-

ander's concern about political abuses of IRS can adequately be dealt with with-

out sacrificing this extremely important tool.

I was the head of the Narcotics Treatment Administration in Washington,
D.C.. at the time of the initial activity of IRS in the drug abuse field—that is

before they downgraded it—and let me assure you that the impact of IRS ac-

tivity was very strongly felt in the District of Columbia. It led to a sense of

energizing and hopefulness on the part of everybody in the local drug field at the

time. I hope that with a rejuvenated activity at IRS, with the leadership and

encouragement of this committee, this will happen again on a national scale.

Senator Bayh. I don't think anybody wants to get the Commissioner of the

IRS angry at them. However, it seems we have to recognize that somebody is

missing the boat in this area. There has been, what I would think, a significant
decrease in the request to OMB for resources for IRS to pursue this attack on
the high-level traffickers. Can you shed any light on the reason behind that?

Dr. Du Pont. I cannot.
As I understand, though, there may be some question about whether IRS spent

the money in the drug area that they already had, and there was some question
about whether they would spend additional money specifically on drug-related
efforts. But in any event, it is my understanding that OMB and the Domestic
Council are unequivocal in their support of IRS activity in this area.

I have had the experience of talking specifically with the President on this

very point, and I know that he is very aware of the specific problems in this

area and the importance of tax activity against traffickers. So I have a feeli.ig we
are going to see some progress in the next few months.

Senator Bayh. What is being done about it?

Dr. Du Pont. I don't know.
Senator Bayh. Here we have a widely publicized speech from President Ford

and many of its applaud aspects of its contents ; and yet the amount of re-

sources going into the area are subsequently reduced. I had heard rumbles—in

fact, it was whisi>ered in my ear after Mr. Alexander left, or T would have

brought it to his attention—that people at OMB and over at Treasury are

angry with him because of the fact that the Narcotic Traffickers Tax Program
wasn't being done that they did not want to give him money that was not going
to be used properly.

Well, it seems to me there is one way to remedy that, and that's not to

decrease the effort but to get somebody else to do the job correctly ; if. indeed,

that is the assessment. I don't know. You seem to lend some credence to that.
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IRS SHOULD IMPROVE ACTIVITIES IN NARCOTICS ATTACK

Dr. Du Pont. Well, I am not competent to judge Mr. Alexander's perform-
ance across the board in terms of the wide range of activities that he is in-
volved in. But I would say I am not satisfied with what IRS is doing in the
narcotics field, and I think something has to be done to improve it.

Senator Bayh. Tou are here also, as a representative of the President and
the Cabinet Committee on Drug Abuse, Prevention, Treatment and Rehabilita-
tion. We will enter President Ford's memorandum dated May 12, 1976 at this
point in the record.

[The memorandum follows :]

Cabinet Committee on Drug Abuse Prevention, Treatment and
Rehabilitation

the president's aiemorandum on the responsibilities of the committee and
the designation of its members

Dated: May 12, 1976.

Released: May 13, 1976.
Memorandum for :

The Secretary of Defense.
The Secretary of Labor.
The Secretary of Health, Education, and Welfare.
The Administrator of Veterans' Affairs.

Subject : Cabinet Committee on Drug Abuse Prevention, Treatment and Re-
habilitation.

The need to provide humane and effective drug abuse prevention, treatment
and rehabilitation services, to balance our law enforcement efforts aimed at

drug traffickers, has been clearly establislied. Given the magnitude of the drug
abuse problem and its impact on the health and well-being of our nation, it is

vitally important that the efforts of the various departments and agencies of the

Federal government responsible for providing these services be integrated into

an effective overall program.
In my recent message to the Congress on drug abuse, I announced the es-

tablishment of a Cabinet Committee on Drug Abuse Prevention, Treatment
and Rehabilitation, to have responsibility for oversight and coordination of all

Federal activities in this area. You are hereby appointed members of the Cabinet

Committee, along with such other members as I may appoint from time to time.

The Secretary of Health, Education, and Welfare will serve as Chairman of the

Cabinet Committee.
The Cabinet Committee shall be supported by a Working Group composed

of personnel from each Federal department and agency having drug abuse pre-

vention, treatment or rehabilitation responsibility and the Office of Manage-
ment and Budget. The Secretary of Health, Education, and Welfare shall desig-

nate an Executive Director of the Cabinet Committee, who shall be Chairman
of the Working Group.
The Cabinet Committee shall be responsible for the coordination of all policies

of the Federal government relating to the drug abuse prevention, treatment and
rehabilitation services, as well as related research activities. To the maximum
extent permitted by law. Federal departments, agencies and offices shall cooper-
ate with the Cabinet Committee in carrying out its responsibilities.
More specifically, the Cabinet Committee shall :

(1) develop and implement the Federal strategy with respect to drug
treatment, rehabilitation, prevention and research ;

(2) assure proper coordination among Federal drug treatment and re-

habilitation programs, including the collection, analysis and dissemination

of information ;

(3) assure that Federal prevention, treatment and rehabilitation re-

sources are effectively utilized ;

(4) provide liaison between the Executive Branch and Congress. State

and local governments and the public ;

(5) assure implementation of relevant recommendations contained in the

Domestic Council's White Paper on Drug Abu.se :

(6) develop and monitor a plan for improving job opportunities for

former addicts ;
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(7) evaluate and make recommendations to improve Federal drug treat-

ment and rehabilitation programs ; and
(8) report progress to me on October 1, 1976, and periodically thereafter.

In addition to the above on-going responsibilities, the Chairman of the Cabinet
Committee, shall work closely with the Attorney General to develop plans for

improving the coordination between law enforcement and drug abuse preven-
tion, treatment and rehabilitation programs.

Gerald R. Ford.

Note : The text of the memorandum was made available by the White House Press OflBce.
It was not issued in the form of a White House press release.

Senator Bayh. You might convey our very sincere wishes from one subcom-
mittee chairman to cooperate with the President in any way he can—either to

strengthen the laws, or in the capacity as a member of another committee to get
the resources necessary.

Let's not quit and say because it allegedly experienced some problems or be-

cause Mr. Alexander has effectively sandbagged it we are going to cut off the
arms and legs of the Narcotics Traffickers Tax Program. Is there any reason
why we should not have this special program revitalized?

Dr. Du Pont. No. On the basis of what I understand and what I have heard
this morning, and my review of the excellent summary that you submitted in
the Congressional Record following last week's heax'ings, I am persuaded that
we do need a special program.

"WATERGATE" EXCUSE IRRELEVANT TO ISSUE

We are talking about reasons for the behavior that we are observing in the
IRS. One we focused on is the concern about politicalization. Mr. Alexander
referred to Watergate ; and I thought your statement about that was very elo-

quent, because I think it is irrelevant to what we are talking about. But I think
it is on his mind.

Senator Bayh. I can understand why it would be on his mind. I did not bring
it out, but I think it's a real copout to suggest because they had Watergate, that
we are not now able to conform to an acceptable standard. There are others who
do conform to the standard and are given marching orders and strict criteria
to follow and go about their jobs. Let's get on with it.

BUREAUCRATIC RESPONSES TO MAIN ISSUES

Dr. Du Pont. Yes, Mr. Chairman. And there is another problem which we have
not focused on which I sijent a good bit of my professional life in the past
decade dealing with. When we were dealing with people whose bureaucratic
responsibilities cover a very broad range of issues, and one component of that
broad range—such as the drug component gets special legislative attention,
executive liranch attention, public attention—the bureaucrat with the broad
responsibility will often attempt to, on the one hand, put the special concern—
in this case, drug abuse—down into a relatively minor position ; or, on the other

hand, try to use the energy that is created by that to run his entire budget and
organization.

In other words, he tries to get not just additional funds for drug abuse activi-

ties, but get additional funds for the entire range of bureaucratic activities that
the individual is concerned with. That is very destructive tendency, but a very
common one. We had it in the drug field in dealing with our mental health col-

leagues, where for many years they used the public's concern with drugs to fund
a broad range of perfectly appropriate mental health activities that didn't
have anything to do with drugs. It was because of that activity that ultimately
the National Institute on Drug Abuse was created as a .separate entity. We sim-

ply could not solve that problem in the ambit of overall mental health. I don't
know the details in IRS, but on the basis of what I heard from Mr. Alexander
today, it seems very possible that a similar activity and a similar solution—
which is to identify a specific identifiable budgetary administrative respon.sibility
in IRS—may be justified. And when IRS comes back, in re.sponse to your ques-
tions, and they say they can't identify their drug abuse activities specifically
because they are woven into the fabric of the entire agency ; that seems, to me,



120

to be unresponsive to the specific concerns of this committee and of the President.
Thus, to have specific accountability on drug abuse within IRS it, presumably,
will be necessary to have a separate drug abuse unit.

Senator Bayh. Well, Mr. Alexander and his staff pointed out that they were
allegedly shifting from the emphasis on street people to some of the more sophis-
ticated business types who were making it possible for these street people to

operate.
From your experience in the drug field, is it not a reasonable assessment that

a shift to the shadowy figures—as Congressman Vanik described them, the per-
sons behind the scenes that makes all this possible—that the very shift to those
persons, more sophisticated, more removed from the scenes, perhaps better edu-
cated, more diverse, with an opportunity to thwart prosecution—from the street
to the suite is a good policy? That's not bad.

Dr. Du Pont. It's too bad we don't have television here for that.

Senator Bayh. That approach requires a degree of sophistication and speciali-
zation far above what would be necessary if you're worrying solely about street
or low-level distributors; is that an unreasonable assessment?

APPLY PRESSURE TO SUITE NOT STREET—PEOPLE

Dr. Du Pont. No, that makes great sense to me, Mr. Chairman.
The public support for that kind of shift is very broad. Mr. Alexander, as I

understand it, is under no pressure to go back to dealing with the street i)eople.

What, in fact, he is under pressure to do is to be more effective in dealing with
the suite people, as you have talked about them. He is being asked to be more
effective in nailing the bigtime profiteers in illicit opiate drugs who are not noAv

paying any taxes on these deadly profits.
Senator Bayh. Now if I might address a question to you, that perhaps you

or Mr. Dormer might want to answer. We were told by Mr. Alexander that one of
the problems he had was that Congress was imposing burdens on IRS that made
it impossible for them to do the job.
The jeopardy program was one area mentioned. The administrative summons

was the other. Can you give us your opinion—either of you gentlemen, or both—
as to whether it is possible for Congress to provide protection of due process for
the individual su.spect without tying as alleged, the hands of IRS or other law
enforcement officials?

Dr. Du PoNT. I have no doubt in my mind that it is possible. I think the charge
that this singling out of major dealers in narcotics is politically motivated in

some dangerous sense, can be adequately dealt with in a variety of ways, not
the least of which is through the interagency kind of procedures to identify the

targets. This would help to mitigate or avoid any possibility of personal or

political animus affecting the selection of targets. In other words, I don't think
that is an unsolvable problem at all. It seems to me it's perfectly straight-
forward.

Senator Bayh. We have had IRS abuses, unfortunately, which were politically
motivated. Can you cite specific instances—and you certainly have a long track
record in the drug field—where the narcotic program was subjected to political
abuse?

Dr. Du Pont. I don't know of any. I guess the mood of the country in the last

few year.*? makes me think that maybe such has happened. I don't know of any :

but, in any event, it seems to me that by making this targeting decision a shared

responsibility, in an interagency sense, one can certainly avoid that possibility.
The worry is that some particular person—particularly some high-level person—
would singlehandedly be able to target somebody for IRS investigation and thus
abuse his power for a variety of reasons, including jwlitical gain or personal
feelings, is an area of concern. But, I think, by sharing that decisionmaking in a

systematic open way it is possible to avoid that problem.
Senator Bayh. Could I ask, Mr. Dormer, if you are not familiar with the

provisions of the tax bill—both the IRS people and Congressman Vanik come
to different conclusions referred to this morning. If you are familiar with it,

could you give us your assessment of those provisions? And. if not, could you
rather quickly become familiar and let me have your assessment?
Mr. Dorme:r. I will he glad to become familiar and submit something for the

record.

[Subsequent to the hearing, the following was furnished]
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ANALYSIS OF THE EFFEC iS OF JUDICIAL AND

PROPOSED LEGISLATIVE ACTIONS ON

IRS' ABILITY TO CONDUCT AN EFFECTIVE

NARCOTICS TRAFFICKERS TAX PROGRAM

The October 1975 Domestic Council White Paper on Drug Abuse supported

the use of the tax law to impede the activities of high-level

traffickers. The justification for this supply reduction strategy

was as follows:

"By focusing on the trafficker's fiscal resources the

government can reduce the flow of drugs in two ways. First,

high-level operators, usually well insulated from narcotics

charges, can often be convicted for tax evasion. Second,
since trafficking organizations require large sums of money
to conduct their business, they are vulnerable to any action

that reduces their working capital.

"The IRS has conducted an extremely successful program that

identifies suspected narcotics traffickers susceptible to

criminal and civil tax enforcement actions. Recently, the

program has been assigned a low priority because of IRS

concern about possible abuses. The task force is confident

that safeguards against abuse can be developed and strongly^
recommends re-emphasizing this program. The IRS should. give

special attention to enforcement of income tax laws involving

suspected or convicted narcotics traffickers." (White Paper
on Drug Abuse at 43-44) .

The Federal Courts, however, have been increasingly critical of IRS'

use of the tax law against suspected narcotics traffickers. Moreover,

legislation, which has passed both the House and the Senate, and is

now in committee, would substantially alter the statutory authority

which IRS has relied upon to make tax assessments against narcotics

traffickers.

The mechanics of the IRS enforcement procedure in drug cases has been

as follows: When an individual is apprehended on a drug-related offense.



122

or when a person is arrested on a non-drug related offense but there

is evidence that the individual may be involved in narcotics trafficking,
J./

IRS, pursuant to section 6851 of the Code, terminates the taxable year

of the taxpayer, and on the basis of the amount of money or drugs in

the taxpayjr's possession at the time of arrest, IRS estimates the

amount of the tax owed and makes immediate demand for payment. If the

taxpayer refuses to pay or cannot pay, IRS levies on any property owned

by the taxpayer.

Recent litigation has focused on the issue of whether this assessment

under section 6851 is a "deficiency." The Government has taken the

position that the assessment authority under section 6851 is section

6201, which makes no mention of a deficiency. Taxpayer-defendants have

j./ Section 6851(a) provides that:
"If the Secretary or his delegate finds that a taxpayer designs quickly
to depart from the United States or to remove his property therefrom,
or to conceal himself or his property therein, or to do any other act

tending to prejudice or to render wholly or partly ineffectual pro-
ceedings to collect the income tax for the current or the preceding
taxable year unless such proceedings be brought without delay, the

Secretary or his delegate shall declare the taxable period for such

taxpayer immediately terminated, and shall cause notice of such

finding and declaration to be given the taxpayer together with a

demand for immediate payment of the tax for the taxable period so

declared terminated and of the tax for the preceding taxable year or

so much of such tax as is unpaid, whether or not the time otherwise
allowed by law for filing return and paying the tax has expired; and

such taxes shall thereupon become immediately due and payable. In

any proceeding in court brought to enforce payment of taxes made due

and payable by virtue of the provisions of this section, the finding
of the Secretary or his delegate, made as herein provided, whether
made after notice to the taxpayer or not, shall be for all purposes
presumptive evidence of jeopardy." 26 U.S.C. § 6861Ca)-
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generally argued that the assessment authority for a section 6851

termination is the companion jeopardy provision of section 6861.

The practical ramification of this issue is that if IRS is required

to rely on section 6861 for its assessment authority and the tax

owing under a section 6851 is a deficiency, IRS must, within 60 days

of the jeopardy assessment, send to the taxpayer a notice of deficiency.

This deficiency notice is important because it is a jurisdictional

prerequisite for the taxpayer to petition the Tax Court for a

redetermination of the tax. If the tax is not a deficiency, the only

way for the taxpayer to litigate the correctness of IRS' assessment

is to pay the full tax, file for a refund with IRS, and if the refund

claim is denied or IRS fails to act within six months, file suit for

a refund in District Court. This procedure normally takes longer

than a Tax Court proceeding and the taxpayer therefore may be wrong-

fully deprived of his property for a greater period of time.

2/
^ Section 6861(a) provides for the immediate assessment of deficiencies

whose assessment or collection would otherwise be in jeopardy:

"If the Secretary or his delegate believes that the assessment or

collection of a deficiency, as defined in section 6211, will be

jeopardized by delay, he shall, notwithstanding the provisions of

section 6213(a), immediately assess such deficiency (together with

all interest, additional amounts, and additions to the tax provided
for by law), and notice and demand shall be made by the Secretary or

his delegate for the payment thereof." 26 U.S.C. § 6861(a).
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The Supreme Court in the case of Laii i g v. U.S. , 96 S.Ct. 473 (1976)

resolved the conflict which had existed among the lower courts on

this issue. On January 13, 1976, the Court held that any tax owing

after a section 6851 termination is a deficiency, and therefore, the

assessment of that deficiency is subject to the provisions of

section 6861. In its opinion, the Court, recognizing that taxpayers

are normally entitled to Tax Court review of any assessment, stated

that:

"Denying a Tax Court forum to a particular class of taxpayers
is sufficiently anomalous that an intention to do so should
not be imputed to Congress when the statute does not expressly
so provide. This is particularly so in view of the Government's
concession that the jeopardy assessment procedures of section
6861 et seq. are sufficient to protect its interests, and that

providing taxpayers with the limited protections of those pro-
cedures would not impair the collection of the revenues."
(96 S.Ct. at 482).

It is difficult to conclude that the Court's decision in Laing will

impair IRS' ability to conduct an effective program against drug •

traffickers. Under the section 6861 procedures mandated by the Court,

the only procedural distinction appears to be that the taxpayer can

contest IRS' tax determination prior to paying the tax and therefore

IRS cannot sell the taxpayer's property to satisfy the tax assessment

until after Tax Court review. In a footnote to the Laing decision,

the Supreme Court stated that:

"The Government repeatedly conceded at oral argument that adoption
of the taxpayers' theories would result in no significant injury
to the Government other than the loss of some of the cases now

pending in the lower courts, (citations omitted) . This concession

completely rebuts the dissent's claim that our decision today
deprives IRS of a device it obviously needs in combatting
questionable tax practices . . ." (Note 22 at 482).
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Furthermore, the Fifth Circuit Court of Appeals in Campbell v. Clark ,

501 F.2d 108 (5th Cir. 1974) in considering the possible adverse

consequences of a ruling against the Government stated that:

"We fail to see how any legitimate government interest will
be prejudiced by construing the law to permit the section 6851

quid termination taxpayer to seek a redetermination in the
Tax Court before his assets are involuntarily applied to the

liability. The opportunity for prompt review will hardly dry
up the sources of revenue or stop the Government in its tracks
since virtually all other taxpayers (section 6861 jeopardy
or otherwise) who desire to contest income tax liability prior
to payment are currently allowed to do so. Nor will the purpose
of section 6851 and section 6861 - the avoidance of tax evasion -

be thwarted since the Government will still be able to seize all
of the taxpayer's available assets necessary to satisfy the

potential liability prior to the Tax Court proceeding." (501 F.2d at 126)

This is an important point - the requirement of a deficiency notice

does not prevent IRS from seizing the taxpayer's assets . It only pro-

hibits IRS from selling those assets prior to a Tax Court review of the

deficiency. This power to seize and retain the taxpayer's assets has

also been the subject of criticism on the grounds that it allows iIRS,

through an assessment which may be arbitrary, to effectively tie up

the taxpayer's resources and thereby make it difficult for him to

obtain legal counsel.

-i./
As noted above, legislation currently before the Congress would sub-

stantially revise the procedures for both the section 6851 and the

section 6861 jeopardy assessments. It remains to be considered

3/ Tarlow, Criminal Defendants and Abuse of Jeopardy Tax Procedures,
22 UCLA L. Rev. 1191 (1975); Note, Narcotics Offenders and the

Internal Revenue Code; Sheating the Section 6851 Sword, 28 Vand. L. Rev.

363 (1975).

4/ H.R. 10612
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whether the proposed statutory changes would adversely affect IRS'

ability to operate an effective tax program against drug traffickers.

Although the versions to H.R. 10612 which have passed the Senate

and the House of Representatives differ in the extent to which they

would amend the jeopardy assessment provisions, the thrust of the

bills' amendments in this area is to provide an expedited review of

the reasonableness of IRS' assessment of the amount of tax owed by

the taxpayer. In view of the possible hardship which could result

from the seizure of the taxpayer's assets and the lengthy time

necessary for review of IRS' assessment, it seems only fair that

the taxpayer be allowed to contest this assessment as soon as

possible. As the report of the Senate Finance Committee notes:

". . .a taxpayer may have to wait at least 60 days to petition
the Tax Court and then his case will be placed on the regular
docket of the Tax Court, his judicial remedy (considered in

the light of the fact that substantially all of his assets may
have been seized) is not sufficiently speedy to avoid undue

hardship in cases where the assessment may have been inappropriate.

*****

"Furthermore, some may argue that under present law, a taxpayer's
rights for review of the Service's action are constitutionally
inadequate. That argument would be based on the premise that, in

view of the hardship that may be suffered by a taxpayer who has

been the subject of a jeopardy or termination assessment, it is

not sufficient to provide that within 60 days a taxpayer could
file a petition with the Tax Court which generally could be

expected to render an opinion within 12 to 30 months after the

petition is filed." (S. Rep. 94-938, 94th Cong., 2nd Sess.,
June 10, 1976, at 363.

Regardless of whether a successful constitutional challenge could be

made to the current jeopardy assessment procedures, it would appear

that taxpayers whose assets have been seized by IRS should be afforded

an early opportunity to contest the Service's determination. Both the
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Senate and House versions of H.R. 10612 would provide an adeuqate

framework for protecting the taxpayer's rights without unduly hindering

IRS' ability to collect the revenue or, in appropriate instances, to

bring tax evasion or tax fraud cases against narcotics traffickers.

In summary, although recent judicial and legislative actions would

provide greater protections for taxpayers who are the subject of

jeopardy assessments, these actions should not prevent IRS from

conducting an effective program against narcotics traffickers. The

procedural protections afforded the taxpayer under Laing and the

legislative amendments under consideration would allow the taxpayer

quicker access to a judicial review of a jeopardy assessment. These

safeguards are designed to reduce abuse of the jeopardy procedures

without adversely affecting IRS' ability to use this procedure in

appropriate cases where the Service has adequate evidence to substantiate

its case.

Nevertheless, this conclusion in no way lessens the Government's need

to be able to seize directly moneys used or intended to be used in

illegal drug transactions. Title III of the Narcotic Sentencing and

Seizure Act of 1976, S. 3411, would amend the Comprehensive Drug

Abuse Prevention and Control Act of 1970 to provide the Department

of Justice with this power. This amendment, as well as the remainder

of S. 3411, merits favorable consideration. Title III would provide

the Government with an additional weapon which it needs to combat drug

trafficking and it would place that weapon in the arsenal of the

Department of Justice which has the primary responsibility for

enforcing Federal drug laws.

80-321 O - 77 - 12
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[Testimony continued from page 112.]
Senator Bayh. Our next witness is the distinguished representa-

tive from the State of Ohio, Congressman Charles Vanik. Congress-
man Vanik is the chairman of the Subcommittee on Oversight of the

Ways and Means Committee.

STATEMENT OF HON. CHARLES A. VANIK, U.S. REPRESENTATIVE
IN CONGRESS FROM THE 22D DISTRICT OF THE STATE OF OHIO

Mr. Vanik. Mr. Chairman, I ask unanimous consent that my basic
statement be submitted into the record as provided ; and, at this time,
I would like to briefly summarize that statement.
Senator Bayh. We appreciate, as busy as you are in these hectic

days, your taking the time to appear here.

Your complete statement will be entered into the record, at this

point.

[The statement follows, testimony continues on p. 146.]
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STATEMENT OF CHARLES A. VANIK, CHAIRMAN

WAYS AND MEANS OVERSIGHT SUBCOMMITTEE

U.S. HOUSE OF REPRESENTATIVES

before the

SUBCOMMITTEE TO INVESTIGATE JUVENILE DELINQUENCY

OF THE COMMITTEE ON THE JUDICIARY
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MR. CHAIRI-IAN AMD MEMBERS OF THE SUBCOiMMITTEE :

I welcome the opportunity to appear before you today. As Chair-

man of the V/ays and Means Overslcht Subcominittee , I personally have

a keen Interest In the problen of enforcing the tax laws against

persons who derive income from illegal sources such as gambling, loan

sharking, and narcotics trafficking. Your Subcommittee and I have

at least one common goal: To insure that the Federal agencies, within

our respective Jurisdictions, operate effectively against the multi-

blllion-dollar illicit drug trafficking business.

In my prepared testimony today, I believe I can show —
1) that, with rare exception, narcotics traffickers can

only be brought to Justice through special investiga-

tions of violations of the tax law;

2) that while there have been violations of defendants'

rights in the past under the Narcotics Traffickers

Tax Program (NTTP), the program has been highly success-

ful in prosecuting major drug figures, and most gov-

ernment officials believe that the past abuses in

the program can be prevented in the future;

3) that the IRS has phased out the NTTP;

4) that despite what I believe to be the will of Con-

gress, the announcements of the President, and the

active desire of the Domestic Council and numerous

Treasury, Justice, and IRS officials, the IRS con-

tinues to oppose the reinstitution of a vigorous

NTTP, and, therefore.
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5) legislation Is necessary to mandate the resumption of

an NTTP designed both to prosecute narcotics middle-

men and to protect citizen rights.

The IRS's resistance to reestablishing an NTTP is one of the

most controversial and important bureaucratic disputes to occur in

Washington in some time. I believe that secret bureaucratic in-

fighting which distorts announced public policy should be a subject of

Congressional oversight. I believe the President's stated support

for an NTTP is clear. I am sure that if we walked onto the floor of

the House and Senate we could get unanimous votes for an NTTP.

Therefore, I hope that this hearing, designed to express what I

believe to be the public will on this issue, will help change the

policy of the IRS and make the IRS a true partner in a program the

rest of the government and the American public support.

THE NEED FOR THE NARCOTICS TRAFFICKERS TAX PROGRAM

I have had the opportunity during recent months to study the

Treasury Department's lack of effort against organized crime and

major narcotics traffickers.

There are two main aspects to narcotics trafficking: There

is the man on the street who sells, and there is the shadowy figure

who never touches the hard drugs, but merely sits back and rakes off

millions in his role as the middleman. It is almost Impossible for

general law enforcement agencies such as the Drug Enforcement Admin-

istration to touch these hidden ''white collar" criminals. The only

effective way that these people can be brought to Justice is through
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tax laws. If we ever hope to stop the flow of hard drugs in this

country, we must wipe out the middleman, the importers, the financiers

of this 'industry".

Major drug dealers are Immune from conviction under substantive

drug laws. They never touch the drugs themselves. They only touch

the money. But even the most sophisticated money mover leaves a

trail that can be found and followed.

Drug trafficking is a business. The major purpose of engaging

in the business of narcotics trafficking is to earn Illegal Income.

The huge profits of the drug trafficking business are largely unreported.

This unreported Income from drug trafficking is taxable and the

Treasury Department has the responsibility of uncovering and taxing

this income.

Such unreported income is discovered through Special Enforcement

Programs .

There Is a disagreement within Treasury on the value of Special

Enforcement Programs. Agents in the Special Enforcement Program work

criminal tax cases against people who are suspected of deriving their

Income from illegal sources. Different techniques and criteria are

needed in this program from those utilized in the general program in

which an average citizen's 1040 is routinely audited.

People who make their money illegally hide their dealings and

generally do not use normal commercial institutions such as banks,

brokerage houses, and certified public accountants. When they do use

normal commercial Institutions, they normally hide behind tiers

of nominees. Most illicit profits are received in currency behind
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closed doors or in dark alleys. Because of the nature of these illesal

transactions. It is necessary for the IRS to use different criteria

when selecting a person for Investi.'^atlon who is engaged in an Illegal

business and does not report adequate income on his return, than the

criteria used in selecting cases where the subject makes an honest

living. It is also more difficult, time-consuming and expensive to

work a case v;here the Income is illegal.

I fully agree with the statement made by the Assistant Treasury

Secretary for Enforcement, David H. FlacDonald, who said in a memorandum

last March:

"It is widely recognized that successful drug traf-
fickers realize enormous profits which frequently
are not reported for Federal Income tax purposes.
There is nothing, in my opinion, more deleterious
to the confidence of our tax system than the realiza-
tion that 'big shot' criminals are successfully avoid-
ing the payment of taxes. Moreover, there is nothing
so encouraging to the small taxpayer than to see the
narcotics dealer prosecuted for failing to meet those
tax obligations that the rest of us are forced to

comply with."

The Commissioner of Internal Revenue, on the other hand,

stated in a speech before the Tax Section of the American Bar

Association on August 14, 1974:

"Selective enforcement of tax laws, designed to
come down hard on drug dealers or syndicated crime,
for example, may be applauded in many quarters, but
it promotes the view that the tax system is a tool
to be wielded for policy purposes, and not an impar-
tial component of a democratic mechanism which applies
equally to all of us. ''^ * *

"[T]he overall emphasis of our criminal enforce-
ment activities has been shifted away from special
enforcement programs such as Narcotics Traffickers
and Strike Forces, and have been aimed more directly
toward the taxpaylng public in general."
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I disagree with the la'cter policy . Resistance to our voluntary

tax system Is more likely to occur If citizens perceive that the IRS Is

giving a free pass to the criminal element. The IRS cannot stop

collecting taxes from gamblers, extorters and narcotics traffickers

simply because they are not nice people. If no special enforcement

effort is made against the cleverest tax evaders, then the result will

be selective enforcement against the poor, the middle class and the

weak.

It takes a special effort to catch a special criminal — and

drug trafficker middlemen are specially sophisticated, specially orga*..

nized in a world-wide network, with special places to secret their

millions of rake-off profits. It is naive to believe that ''general"

enforcement will ever lay a glove on such special criminals.

No one can dispute the fact that there have been abuses in

the Narcotics Traffickers Tax Program, in the past. Jeopardy assess-

ments and tax year terminations were often used in violation, of the

constitutional rights of taxpayers in the illegal business of drug

trafficking. However, the Drug Abuse Task Force of the President's

Domestic Council believed that any such abuses were not inherent in

the program and could be overcome. Last September, the task force

stated in Its white paper to President Ford:

"The IRS has conducted an extremely successful program
that identifies suspected narcotics traffickers sus-
ceptible to criminal and civil tax enforcement actions.
Recently, the program has been assigned a lov; priority
because of IRS concerns about possible abuses. The
task force Is confident that safeguards against abuse
can be developed, and strongly recommends reemphasizing
this program. The IRS should give special attention
to enforcement of income tax laws involving suspected
or convicted narcotics traffickers."
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The President accepted this advice. In his April 1976 statement.

Mr. Ford asserted that these abuses can be corrected: they are not

inherent in the program. I agree.

The President issued a strong call for action in his April

statement where he said:

"The first need for stronger action is against the
criminal drug trafficker. These merchants of death,
who profit from the misery and suffering of others,
deserve the full measure of national revulsion. * * *•

"[T]he Federal government must act to take the easy
profits out of drug selling." * * '•

The President's proposal, which comes at a time when narcotics

usage is again on the rise, had a familiar ring. In 1971, Mr. Ford's

predecessor announced an expanded effort by the Federal Government

to combat. drug abuse. In response to this charge, the Narcotics

Traffickers Tax Program (NTTP) was created, and the Congress appro-

priated huge new sums to Implement it.

V/hile President Ford's sentiments as expressed in his message

of April 27 are laudable, apparently he had no control over the -

bureaucracy. As I have noted, the IRS did set up a NTTP to

accomplish the very mission that Mr. Ford now wishes to accomplish.

But that program was "merged" out of existence by the IRS on July

1, 1975, and funds specifically requested of Congress for this program

were diverted to other IRS programs.

The program had been a success. While it lasted, more than

2,000 mid- and upper-level traffickers were selected for tax investi-

gation. More than 250 individuals were indicted on criminal tax

charges. Stiff prison terms were meted out to such kingpin
'
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traffickers as Richard Barksdale of Fort Wayne, Indiana, Gordon King,

alleged to be one of the top dealers In the nation's capltol, and

Vincent Papa, who is thought to have figured in the theft of 'French

Connection" heroin from the New York Police Department property

room. But the NTTP began to go downhill soon after Mr. Ford became

President .

While the President has called for more action, In fact, tax

and penalty recommendations have fallen off dramatically in the last

two years. For fiscal year 197 *<, almost 70 million dollars in taxes

and penalties were proposed against narcotics traffickers. Less than

10 million dollars have been proposed against narcotics traffickers

for the first 9 months of this fiscal year. As a matter of fact, the

Internal Revenue Service has become so embarrassed about its criminal

tax enforcement statistics that it stopped publishing Its quarterly

statistics in June, 1975.

VJlth drug abuse and illicit trafficking again on the rise, with

President Ford exhorting Executive agencies to action, one would

expect the Administration to be fully marshaled against the menace.

But I must tell you that from my vjork on IRS matters, the Administra-

tion today has no real program to tax the illegal profits of major

drug traffickers.

Since the Commissioner terminated the program a year ago,

neither the President's Domestic Council nor the President himself has

been able to budge him. Last September, a Domestic Council white

paper "strongly recommended" reviving the NTTP. That recommendation was

ignored. And so far the Commissioner, with timely footdragglng on
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on the part of Secretary Simon, has nanaped to rebuff a Presidential

call upon both of them ''to develop a tax enforcement prorjram aimed

at high-level drug traffickers.

These are not my observations alone. They are the observations

of officials in the Treasury Department — primarily the Assistant

Secretary for Enforcement and his predecessors — and in the Justice

Department, who have been fichtinc; a valiant but losing battle over the

past three years to save the MTTP from extinction.

Seven months after the Domestic Council's l.-hlte Paper vjas issued ^

President Ford, In a message to the Congress on April 21 , 1976j entitled,

"The Control of Drug Abuse'", stated that he had directed the Secretary

of the Treasury to work with the Commissioner of the Internal Revenue

Service to develop a tax enforcement program aimed at high-level drug

traffickers. In my report to the House on Hay 17, 1976, I urged that

such a program be developed and implemented. However, I expressed

misgivings about the sincerity of the Ford Administration's commit-

ment to such a program. I was concerned that perhaps all that the

President sought was a quick headline.

My concerns were based on two grounds. First, the previously

existing ''tax enforcement program aimed at high-level drug traffickers''—
the Narcotics Traffickers Tax Program — was, if not killed, certainly

maimed by the Administration. Second, at the time I made my report

to Congress, three weeks after the President's message, there was no

movement within the IRS to relnstitute the Narcotics Traffickers Tax

Program.
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Subsequent to my report to the Congress, Treasury Secretary

Simon announced the formation of a Treasury Department "Anti-Drug

Enforcement '• Committee. The Committee, formed more than four weeks

after the President's announcement, was to report its findings to

Secretary Simon by July 1, 1976. Only Congressional hearings forced

the executive to take ac';ion. Unfortunately, as I will demonstrate

later In my statement, the only action taken by the Administration

was to issue a document long on generalities; but short on specifics.

My efforts to communicate on these issues with the Treasury

Department have been futile and strongly suggest that an effective

program will not be Implemented. Since May 27 of this year, I have

had pending with the Secretary of the Treasury a formal request for

documents relating to the rise and fall of the Narcotics Traffickers

Tax Program. But the Secretary has not complied with my request.

Not one document has been turned over to me by the Secretary or other

officials of his Department. Since the Secretary has stonewalled

my request, this statement Is, therefore, necessarily based on

evidence from indirect sources.

The Assistant Secretary for Enforcement, David R. MacDonald—
one of the voices that has been crying out for reestabllshment of

the NTTP--has been nr." ^j.od. He and i,;u';,ibo.-., oT ii^o staff have been

given blanket orders to say nothing to my staff or, I understand,

the staff of your Subcommittee. I have been referred instead to the

General Counsel of Treasury, Mr. Richard Albrecht, who for weeks has

had the documents we have requested just sitting on his desk. All

we get from Mr. Albrecht Is the run-around.



139

It Is easy to see why the Treasury hierarchy Is trying to

dodge this issue. The documents they are trying to hide are an

embarrassment in light of President Ford's most recent message to

Congress on the scourge of drug abuse. In that message on April 27,

19765 the President made the following statement:

"I am directing the Secretary of the Treasury to
work with thi_- ;oinrrr".,33icncr .^ th^ l-.iternal Revenue,
in consultation with che Attorney General and the
Administrator of the Drug Abuse Enforcement Admin-
istration, to develop a tax enforcement program
aimed at high-level drug traffickers. We know that
many of the biggest drug dealers do not pay Income
taxes on the enormous profits they make on this
criminal activity. 1 am confident that a respon-
sible program can be designed v;hich will promote
the effective enforcement of the tax laws against
those individuals who are currently violating these
laws with impunity."

This statement has a ring of leadership and action. But analysis

will show that it is really a confession of past failure. In effect,

Mr. Ford was saying: Many of the biggest drug traffickers are violat-

ing the tax laws with impunity because of failures of the Administra-

tion to exercise its responsibilities.

The President v;as correct, and his statement holds true today.

There was no program on April 27. There is still no real program.

And from what we see going on at the Internal Revenue Service, the

Treasury Department and the Ofj;...,^ .. C ':?..
-.— -

.--f. and Budget in the

White House itself, there isn't going to be any effective program.

The Treasury Committee set up by Secretary Simon to develop a

tax enforcement program was headed by Under Secretary Jerry Thomas

and includes Assistant Secretary MacDonald, Commissioner of Customs
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Vernon D. Acree and Commissioner Alexander of Internal Revenue.

According to Secretary Simon's announcement, one objective would be

"the revitalizatlon of an income tax enforcement program focusing

on the illegal profits of high level drug dealers."

The Treasury committee headed by Under Secretary Thomas has held

only two meetings. Neither has been productive within the meaning of

the objectives announced for it by Secretary Simon.

At the first meeting on June 10, Assistant Secretary MacDonald

presented a proposal that would have created the NTTP essentially as

it existed before its dissolution by Commissioner Alexander. Under

it, tax enforcement against drug traffickers would be elevated again

to the level of national direction, rather than the decentralized

system which now exists. A minimum of 600 cases with high tax potential

against upper-level narcotics traffickers would be the target each

year. IRS would have primary responsibility for selecting the cases

and operating the program. Monthly reports on accomplishments would

be made to Treasury Assistant Secretary MacDonald, with overall coordina-

tion and monitoring in the hands of a steering committee representing

Treasury, IRS, the Customs Service and the Drug Enforcement Administra-

tion.

But this plan, an excellent one in my opinion, met with strong

resistance from the IRS officials that Commissioner Alexander had sent

to represent him at the Treasury committee meeting. The IRS position

called for no change in its basic approach—that is, giving narcotics

traffickers no greater attention than is accorded any ordinary tax
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evader and leaving It to District Directors and District fraud chiefs

to decide how to fit trafficker cases into their general workload. The

only difference would be that, under an inter-agency agreement then

being negotiated, the Drug Enforcement Administration would provide

IRS with the names of individuals DEA suspected of being major nar-

cotics traffickers.

At any rate, the first meeting of the Treasury committee ended

with a pledge from the IRS representatives to provide IRS comment on

the MacDonald proposal for reestablishing the Narcotics Traffickers

Tax Program. Such comment did not materialize, however. When the

committee met a second time a few weeks ago, the IRS representatives

produced a letter from Commissioner Alexander addressed not to the

committee chairman. Under Secretary Thomas, but to Treasury number

two-man Deputy Secretary Dixon.

I have not seen this letter, although a copy has been requested.

However, I am told that in it Commissioner Alexander cites the IRS-DEA

agreement and says that that is the only length to which IRS is

willing to go. I am further advised that the Commissioner reaffirmed

this position in strong terms at a meeting with Treasury Deputy Sec-

retary Dixon on July 23.

THE IRS-DEA AGREEMENT

On July 27, 1976, the IRS and DEA entered into an agreement,

thus bypassing the Treasury committee. I was not furnished with a

copy of the agreement. However, Mr. Chairman, you were kind enough

to furnish me with a copy and ask for my comments.

The agreement is long on generalities and short on specifics.
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The first question to be asked is why is such an agreement needed in

the first place? Basically, all it provides is for an exchange of

Information between two Federal agencies (with, of course, no tax

return information going to the non-tax agency, DEA). Why haven't

DEA and IRS exchanged Information before?

The agreement does not require the IRS to commit itself to work

a single case, nor give any priority to narcotics cases. There is

no commitment to form specialized groups where the caseload warrants,

nor to expedite cases.

The agreement contains an interesting non sequltur right in the

second paragraph which renders the whole agreement meaningless. It

provides that :

The responsibility of IRS is to conduct appropriate
civil examinations and criminal investigations of

high-level drug leaders and financiers who IRS
determines to have violated the internal revenue
laws using its established standards.

That's right: That's what it says -- opinions first, facts

later. The IRS will make a determination as to whether tax laws

have been violated, before conducting civil examinations or criminal

Investigations. That's ludicrous! If the program is going to work,

the IRS must commit itself to performing X number of examinations of

alleged Class I violators.

The agreement places "primary responsibility for gathering in-

formation relating to * * "" major narcotics leaders" with the DEA.

No special enforcement tax program can be a success unless specially

trained tax fraud agents are permitted to go out and develop their
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ovm tax related Information. The agreement does not encourage this

kind of initiative. Furthermore, new IRS regulations on Information

gathering are so complicated as to make case development unworkable.

The agreement makes it plain that the program will have no

national punch behind it ^ the National Office acts only as a channel

of information for DEA information; District offices will act on the

Information furnished by DEA as it finds time in the workload. IRS

officials at the district level shall make the final determination

as to which cases shall be subject to either an audit examination or

a criminal investigation.

My recent inquiries at IRS confirm that the IRS-DEA agreement

will bring no change in the IRS approach. No special priority is

being assigned to tax cases involving suspected narcotics traffickers.

And no special provisions will be made to handle any increased workload

that might be generated by Information received from PEA. In my
opinion, the agreement Is woefully Inadequate.

The Narcotics Traffickers Tax Program grew from outlays of

$10.2 million to fund 482 positions In fiscal year 1972 to outlays

of $22.5 million to fund 913 positions in fiscal year 1974. There-

after, support for the Narcotics Traffickers Tax Program was cut

drastically. The amount claimed by the IRS to have been spent for this

program fell by one-third in fir.ca? year 1975 to only $15 million and

598 positions. Even these reduced amounts were not actually devoted

to the NTTP. Inferring from the productivity figures for the period,

70 percent of these claimed outlays were actually diverted to other

programs! Only I8I positions and $4.5 million of the amounts claimed

80-321 0-77-13
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to be allocated for tax cases against narcotics traffickers were

actually used for that purpose in fiscal year 1975.

Table

Fiscal Years
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CONCLUSION

Mr. Chairman, I have come to the conclusion, finally, that

the only hope this nation has for an effective Narcotics Traffickers

Tax Program is by legislation such as you suggested last Wednesday.

It is sad that the Administration cannot afford us an effective pro-

gram administratively. Therefore, I would like to join you in intro-

ducing legislation to mandate an effective program.
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[Testimony continued from p. 128.]
Mr. Vanik. Mr. Chairman, I welcome the opportunity to appear be-

fore you today. The Ways and Means Oversight Subcommittee, which
I chair, has a keen interest in the problem on enforcing tlie tax laws

against persons who derive income from illegal sources.

In my prepared testimony today, I believe I can show :

1. That with rare exception, narcotics traffickers can be brought to

justice through special investigations of violtaions of the tax law.

2. That while there have been violations of defendants' rights in

the past under the narcotics traffickers tax program, this program has
been highly successful in prosecuting major drug figures, and I think
most Government officials believe that the past abuses in the program
can be prevented in the future so they could be made a workable pro-

gram without jeopardizing anyone's rights.
3. I think my statement will substantiate the fact that the Internal

Revenue Service is phasing out the narcotics traffickers program.
4. That despite what I believe to be the will of the Congress, the

announcements of the President, and the active desire of the Domes-
tic Council and numerous Treasury, Justice, and IRS officials, the IRS
continues to oppose the reinstitution of a vigorous narcotics traffickers

tax program.
5. I think it is true that the Service has shifted some programs that

are of such dynamic and great importance as the narcotics traffickers

tax program in order to confine its efforts to audits of the general
public, and I mean the local plumber or businessman or individual
who may have some tax problems, instead of really getting after the

major culprits in our system—those who are involved in criminality.

Finally, Mr. Chairman, I believe that legislation is necessary to

mandate the resumption of a narcotics traffickers tax program—and
I think it must be mandated—designed both to prosecute major drug
traffickers and to protect defendants' rights.

IRS RESISTANCE TO PROGRAM IS BUREAUCRATIC INFIGHTING

Mr. Chairman, the Internal Revenue Service's resistance to re-

establishing a program is one of the most controvei-sial and important
bureaucratic disputes to occur in Washington in some time. I believe

that secret bureaucratic infighting which distorts announced public
policy should be a subject of congressional investigation and over-

sight.
I believe that the President's stated support for a narcotics traffickers

tax program is clear, and I'm sure that if we walked on the floor of
the House and Senate today we could get unanimous support for a

bill of this type.
I might say, Mr. Chairman, that I understand the budgetary prob-

lems to which the Commissioner has referred. I have tried to get these

funds increased. I've appeared before the House Appropriations
Committee at various times endeavoring to get adequate funding and
I took the issue to the floor. It is incredible to me that the IRS budget
is being cut at a time when Treasury receipts are so important.

If I might just depart from my prepared testimony for a moment,
I do want to call your attention to one very important case we had
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in Indianapolis in which a man reported a $5,000 annual income.

"When he was arrested by DEx\ agents he possessed more than $12,000
in cash and was driving a Cadillac. The Government could not make
the case on narcotics because his girl friend was the one who actually
delivered the heroin. The only way the case could have been pursued
was on the basis of the tax question. He had to describe how he de-

veloped this tremendous bankroll, and it w^as the tax aspect that really

brought him into the custody of the court.

ADEQUATE SAFEGUARDS IN JEOPARDY ASSESSMENT TAX PROGRAM

Now, I want to say this also, Mr. Chairman, that in the bill that is

on the floor, the House version of the tax reform bill, we have pretty
well taken care of the jeopardy question. We were very careful about
that in the House and I don't see that that should be any problem. I

think we have put adequate safeguards in what we have done, and I

think if you'll examine those sections, you will find that there is no
reason why the jeopardy assessment program should be any bar to an
eft'ective program in narcotics tax apprehension.

Senator Bayh. I suggested to the Commissioner that this sounded
like a rather feeble excuse—particularly when, at first blush, it looked
as if they were talking about that in limiting their capacity to deal with
the problem—now when, frankly, it was in the past.
Mr. Vanik. Yes

; well, I think you will find that those sections, as

you peruse through them, are quite adequate. And I hope that the

Senate will concur in what we have done in this program.
I might also point out, Mr. Chairman, that when we asked for this

extra money. House Treasury Appropriations Subcommittee Chair-
man Tom Steed went along with us, and it was over here that we
did not fare so well. I think additional work needs to be done on this

side of the Capitol to help support the added funding that we are

going to need.

Senator Bayh. Did the full House go along with the subcommittee
recommendation ?

Mr. Vanik. Yes
;
when I testified before Mr. Steed's subcommittee

I asked for $15 million. We got $10 million out of the House committee
on the supplemental.
Mr. Chairman, the IRS' resistance to reestablishing the narcotics

traffickers tax program is most controversial. There are two main
aspects to narcotics trafficking as you have well described. There is the
man on the street who sells and then there is the shadowy figure who
never touches hard drugs, but merely sits back and rakes off his profits
in his role as middleman. It is almost impossible for general law
enforcement agencies such as the Drug Enforcement Administration
to touch these hidden white-collar criminals. The only effective way
that these people can be brought to justice is through tax laws. If we
ever hope to stop the flow of hard drugs in this country, we must
wipe out the middleman, the importers, and those who finance and
profit in this business.

Drug trafficking is a business to earn illegal income. The huge profits
of the drug business are largely unreported. This unreported income
from drug trafficking is taxable and the Treasury Department has the

responsibility of uncovering and taxing this income through special
enforcement programs.
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IRS COMMISSIONER AGAINST SPECIAL ENFORCEMENT PROGRAMS

In my prepared statement I have a quote from the Commissioner of

Internal Revenue in which he argues against special enforcement

programs. I disagree with his policy. Resistance to our voluntaiy tax

system is more likely to occur if citizens perceive that the IRS is

giving a free pass to the criminal element. And I want to say that this

also extends to gambling; because the same enforcement withdrawal
is applied to gambling income. There has been a tremendous cutback
in enforcing the tax laws on professional gamblers. Treasury receipts
in this area have plummeted to almost nothing, and this is a tremendous

industry that probably goes as high as $60 to $63 billion annually.
It is a tremendous untaxed business.

And there are ways, Mr. Chairman, in which profits of this business

can be concealed. We have something like Swiss banks in America and
tax-free bearer bonds. And if hot money or criminal money flows into

tax-free bonds, nobody in this country can ever find out where it is,

because that is not subject to tax, and no bank who is custodian of

those funds or accounts will ever tell who the real owners are of these

hidden resources that can be securely kept right in America. They
don't have to keep it abroad.

Senator Bayh. Isn't it fair—and you infer this—that if we're saying
to the bigtime criminal weTe not going to make a special effort to tax

your hidden gains; and, if we're saying to the drug trafficker that

we're not going to continue to make the same kind of special effort

tomorrow that we did yesterday to get at your illicit untaxed gains,
then this could have a very erosive effect on the voluntary compliance
of the individual taxpayers ?

Mr. Vanik. I think it is terribly discriminatory. The big profits of
these industries are untaxed and escape the tax collector, and here is

the average taxpayer facing inflation which puts him into higher tax

brackets, and deprives him of more and more consuming power. I

think that what this tends to do, Mr. Chairman, is to spread a lack of

loyalty or lack of respect to our entire tax system. I think it insults

the integrity of the system when the biggies get away.
Mr. Chairman, the IRS cannot stop collecting taxes from gamblers,

extorters, and narcotics traffickers simply because they're not nice

people. If no special enforcement effort is made against the cleverest

tax evaders—and these are indeed the cleverest—then the result will

be selective enforcement against the middle class, the poor, and the
weak.
No one can dispute the fact that there have been abuses in the nar-

cotics program in the past. However, the President's Domestic Council
believes that such abuses are not inherent in the program and could
be overcome. In his April 1976 message on drug control to the Con-
gress, Mr. Ford asserted that these abuses can be corrected. They are
not inherent in the program, and I agree. Wliile President Ford's senti-

ments as expresed in his message are laudable, apparently he had no
control over some bureaucracy which apparently did liot read his

message.
As I have noted, in 1971, the IRS did set up a narcotics traffickers

tax program to accomplish the very mission that Mr. Ford now wishes
to accomplish. But, that program was merged out of existence by the
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IRS on July 1, 1975, and funds specifically requested of Congress for

this program were diverted to other programs.
The program had been a success. While it lasted, more than 2,000

middle- and upper-level traffickers were selected for tax investigation.
More than 250 individuals were indicted on criminal tax charges, and
stiil prison terms were meted out. And the publicity of this was some-

thing that affected the whole business of the drug program,.
While the President has called for more action, in fact tax and pen-

alty recommendations have fallen off' dramatically in the past 2 years.
For fiscal 1974 almost $70 million in taxes and penalties were proposed
against narcotics traffickers. Less than 10 million has been proposed
against narcotics traffickers for the first 5 months of this fiscal year.
The Internal Revenue Service has become so embarrassed about its

criminal tax enforcement records that it has stopped publishing its

quarterly statistics in June 1975. And I think we ought to find out

why they have stopped publishing the figures.

FORD ADMIXISTRATION HAS NO PROGRAM AGAINST KINGPIN TRAFFICKERS

With drug abuse and illicit trafficking again on the rise, with Presi-

dent Ford exhorting executive agencies to action, one would expect
the administration to be fully marshaled against the menace. But I

must tell you that, from my work on IRS matters, the administration

today hus no real program to tax the illegal profits of major drug
traffickers. These are not by observations alone; they are observations
of people in Treasury, primarily the Assistant Secretary for En-
forcement and his predecessors ;

and the Justice Department has been

fighting a valiant but losing battle over the past 3 years to save the

narcotics traffickers tax program from extinction.

In a message to the Congress in April of this year. President Ford
stated that he directed the Secretarv of the Treasury to develop a tax
enforcement ]:)rogram aimed at high-level drug trafficker. Subse-

quently . Those bells call you back, Mr. Chairman ?

Senator Bayh. Yes.
Mr. Vanik. I can stop right now. I have my full statement inserted

in the record.

Senator Bayh. Which would you prefer to do? I feel terrible about
this.

Mr. Vanik. I understand. I will be happy to suspend, and we'll just

quickly conclude my remarks.
Senator Bayh. You might contemplate one question that I directed

to Mr. Alexander. I must say I found some inconsistency between what
is being said and what is being done. There is a remarkable incon-

sistency between a President who makes a very hard-hitting, sweet-

sounding, responsible antidrug message to the Congress
—and then

cuts the funds and personnel in the agencies that are supposed to be

dealing with it. How does that make sense ?

Mr. Vanik. I will respond when you get back.
Senator Bayh. I don't tliink it will take too long for you to think

up an answer. I will be right back.

[Brief recess.]
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president's budget cuts assist organized grime profiteers

Mr. Vanik. Mr. Chairman, you asked a question just before you had
to leave, and I just want to say that there was no separate narcotics

traffickers tax program for 1976. Worse yet, the President's Budget
Act for fiscal 1977 whacked a whole one-third out of the special en-

forcement program. Not only has the President failed to seek a budget
to fund a narcotics traffickers tax program ; but, under his proposed
budget, there is provision for the Treasury enforcement of gam-
bling tax laws.

Furthermore, the budget cut will result in a continuing decline in

tax evasion cases brought against organized crime figures. By cutting
one-third out of the budget for a special enforcement program, the
President has doomed any program against narcotics traffickers to

failure.

Recently the Treasury requested a supplemental appropriation of

$20 million to fund 982 positions for IRS to work narcotics trafficking
and corporate slus'h fund cases. The request was turned down by the

President's own Office of Management and Budget on June 15, 1976.

So the President's demand for action is getting no support from the

OMB, either.

Now, Mr. Chairman, if I can just conclude by going back to my
basic statement. I talked about the President's message to the Con-

gress on April 27, 1976. Subsequently, Secretary Simon announced
the formation of a Treasury Department Anti-Drug Enforcement
Committee. The Committee, formed within 4 weeks after the Presi-

dent's announcement, was to report its findings to Secretary Simon
by July 1, 1976. My efforts to communicate with the Treasury De-

partment have been futile. I strongly suggest that an effective pro-
gram will not be implemented. Since May 27 of this year I have had

pending with the Secretary of the Treasury a formal request for doc-

uments relating to the rise and fall of the Narcotics Traffickers Tax
program, but the Secretary has not yet complied with my request. Not
one document has been turned over to me by the Secretary or other
officials of his Department. Since the Secretary has stonewalled my
request, this statement is necessarily based on evidence from indirect

sources.

Senator Bayh. Why ?

Mr. Vanik. I can't tell you. I would hope the chairman might help
me get some of this documentation which I think is absolutely essential

l»efore decisions are to be made on the programs.
Senator Bayh. My chief counsel, Mr. Rector, tells me that we have

obtained about half of the requested documents, and they are being
turned over to your staff. I'm not certain about the other records. I
don't know why I should be more successful than you. It would seem

they should cooperate with any Member of Congress, although we had
to take extraordinary steps to get the information. I will enter a letter

received from the Department of the Treasury as an exhibit now.
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{ Exhibit No. 20)

DEPARTMENT OF THE TREASURY
WASHINGTON. DC. 20220

Assistant Secretary

JUL ?. 7 1976

Dear Mr. Rector:

In accordance with your telephone conversation with
General Counsel Albrecht today, I have enclosed a copy of
the documents pertaining to the Treasury narcotics traffickers
tax enforcement program that have been submitted to
Chairman Rosenthal. At the moment, this is the extent
to which we are able to comply with Chairman Bayh's request
of July 16 inasmuch as we have not, as yet, made any
documents available to Chairman Vanik.

Sincerely yours.

''1 1^ 'c -J kU It e^ ^J .-^ fX }

David R. Macdonald
Assistant Secretary

(Enforcement, Operations
and Tariff Affairs)

Mr. John M. Rector
Staff Director and Chief Counsel
Subcommittee to Investigate Juvenile
Delinquency

Committee on the Judiciary
United States Senate
Washington, D. C. 20510
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Mr. Vanik. We have had problems.
Mr. Chairman, it is easy to see why the Treasury hierarchy is trying

to dodge this issue. The documents they are trying to hide are an
embarrassment in the light of the President's most recent message to

the Congress on the scourge of drug abuse.

I believe there still is no real program. And from what we see going
on, there isn't going to be any effective program. The Treasury com-
mittee has held only two meetings; neither has been productive. At
the first meeting Treasury presented a proposal that would have
created a Narcotics Traffickers Tax program, essentially as it existed
before its dissolution by the Internal Revenue Service. But this plan

—
an excellent one, in my opinion—met with strong resistance from IRS
officials that Commissioner Alexander had sent to represent him at the

Treasury committee meeting. The IRS position called for no change in

its basic approach—that is, giving narcotics traffickers no greater
attention than is accorded any ordinary tax evader—and leaving it to

district directors and district fraud chiefs to decide how to fit trafficker

fraud cases into their general workload. The only difference would be
that under an interagency agreement, then being negotiated, the Drug
Enforcement Administration would provide IRS with the names of

suspected major narcotics traffickers.

At any rate, the first meeting of the Treasury committee ended with
a pledge from the IRS representatives to provide IRS comment on the

proposal for reestablishing the program. Such comment did not mate-
rialize.

However, when the committee met a second time a few weeks ago,
the IRS representatives produced a letter from the Commissioner

reportedly citing an IRS/DEA agreement and saying this is the only
length to which IRS is willing to go.
On July 27, 1976, the IRS and DEA entered into an agreement,

thus bypassing the Treasury committee. I was not furnished with a

copy of the agreement. However, as you have said, I have been able to

use your copy. The agreement is long on generalities and short on

specifics.
The first question to be asked is, why is such an agreement needed in

the first place?

Basically, all it provides for is an exchange of information between
two Federal agencies. Wliy haven't the DEA and the IRS exchanged
information before ? The agreement does not require the IRS to commit
itself to work a single case, nor give any priority to narcotics cases,

There is no commitment to form specialized groups where the caseload

warrants, nor to expedite cases.

dea/irs agreement meaningless

The agreement contains an interesting note in the second paragraph
which renders the whole agreement meaningless. It provides that :

The responsibility of IRS is to conduct appropriate civil examinations and
criminal investigations of high-level drug leaders and financiers who IRS deter-

mines to have violated the internal revenue laws using its established standards.

That's right. That's what it says. Opinions first, facts later. The IRS
will make a determination as to whether tax laws have been violated

before conducting civil examinations or criminal investigations. That's
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ludicrous. If the program is going to work, the IRS must commit itself

to performing a certain number of examinations of alleged class 1

violators.

The agreement places "primary responsibility for gathering infor-

mation relating to major narcotics leadere" with the DEA. No special
enforcement tax program can be a major success unless specially
trained tax fraud agents are committed to go out and develop their

own tax-related infonnation. The agreement does not encourage this

kind of initiative.

Furthermore, new IRS regulations in information gathering are so

complicated as to make case development nearly unworkable. The
agreement makes it plain that the program will have no national punch
behind it. The national office acts only as a channel of information for

DEA information. District offices will act on tlie information furnished

by DEA as they find time in the workload. IRS official at the district

level shall make the final determination as to which cases shall be

subject to either an audit examination or a criminal investigation. My
recent inquiries at IRS confirm that the IRS/DEA agreement will

bring no change in the IRS approach. No special priority is being
assigned to tax cases involving suspected narcotics traffickers. No
special provisions will be made to handle any increased work load that

might be generated by information received from DEA.
In my opinion, the agreement is woefully inadequate.
I have some figures in my prepared statement ^ which detail the

decline of adequate appropriations for the narcotics traffickers tax

program which further support my belief that under present policy,
talk of a Narcotics Traffickers Tax program is mere rhetoric.

Mr. Chairman, I have come to the conclusion finally that the only
hope this Nation has for an effective narcotics traffickers tax pro-

gram is by legislation such as you suggested last Wednesday. There-

fore, I would like to join you in introducing legislation to mandate an
effective program.

Senator Bayh. Thank you very much, Congressman Vanik. We
look forward to continuing to work with you.

I have a number of additional questions, but I think you and I

would answer them in the same way. I see no justifiable reason why we
don't have a special program. The responses of Mr. Alexander, as

far as politicians go, is the costly expense one pays to get the narcotics

pushers ;
I think that is a very sterile way to approach it.

Let's see what we can do.

Mr. Vanik. Thank you, Mr. Chairman. I want to commend you for

your tremendous drive in this program. I, frankly, believe that your
approach is the only way we are going to get to the root of the prob-
lem ; and I certainly want to do everything I can on the House side

to help you in this endeavor.
Senator Bath. We look forward to working with you.
Thank you, sir.

[Editor's Note :
—The conclusion of this day's hearing, with testi-

mony from Dr. Robert L. DuPont, Director, National Institute on

Drug Abuse
; accompanied by Dr. Robert Shellow, visiting scientist ;

and Robert Dormer, Staff "Attorney, NIDA, U.S. Department of

1 See prepared statement of Hon. Vanik, pp. 143-144.
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Health, Education, and Welfare, are to be found in volume I of the

hearings on the Narcotic Sentencing and Seizure Act of 1976, held on

July 28 and August 5, 1976.]

[Subsequent to the appearance of these witnesses, the subcommittee
was adjourned, subject to the call of the Chair.]
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Part 1—History of the Narcotic Traffickers Tax Program

[From the Chicago Tribune, May 27, 1973]

Internal Revenue Service Plays the Secret Agent Game for Keeps

(By Greorge Bliss and John R. Thomson)

For seven years Dave Rocco has led a double life.

As an undercover agent for the Internal Revenue Service, he poses as a 40-

hour-a-week, white collar worker. The job is his cover as he works after hours
to gather information that may explode someday into newspaper headlines and
national TV reports.

,The cover job periodically gives him legitimate reason to leave town for a few

days. He uses this time to resume his real life, which includes his wife and mar-
ried daughters and grandchildren in other cities.

Only six persons in the entire country, including his wife, know his secret life.

If others knew it, his life wouldn't be worth a nickel.

Dave Rocco (not his real name) is engaged in what the IRS calls "penetra-
tion" intelligence. He has penetrated deep inside a criminal organization sus-

pected of major tax cheating. With the help of information that Dave provides,
the IRS hopes to be able to prove its case in court.

When the time comes, the people arrested and their associates probably will

undertake a major search for the source of the information leak. Tlie back-

ground of every person fairly new and accepted in the tight little community of

tax cheats and criminals will be explored. Dave is "buried" so deep that the IRS
feels confident he could stay there forever without being detected.

The chances are. however, that Dave will be transferred wiien the case is

straight, and possibly earlier. IRS intelligence chiefs have found that an under-
cover agent who remains too long in a criminal environment tends to take on
the hue of criminals, to act and think like them.

Until his job is finished, Dave's only contact with the IRS will be the telephone
call he makes daily to his contact agent in the IRS district where he's working.
The contact agent is the only IRS agent in the district who knows Dave person-
ally.

Having established himself in the gang, Dave is safe as long as he is not ex-

posed. Sometimes the IRS has found, an undercover agent creates his own prob-
lems and puts himself in danger by going beyond the task as.signed to him.

Undercover penetration is a dangerous job. Dave Rocco will never receive ac-

claim from an admiring public. If fame comes to him, it will be fame limited to

his bosses and fellow agents in IRS intelligence. It is a life for which few persons
are suited, and like all others in it. Dave volunteered.
The IRS is one of the few government agencies that engages in intelligence

work, and reportedly is the only one that engages in x>enetration intelligence as

opposed to "fringe" undercover work, which may last only a few days.
The penetration agent is following a great tradition established by the fabidous

Mike Malone, who, posing as a hoodlum on the lam, cemented himself inside the

Al Capone gang and its headquarters in Chicago's old Lexington Hotel so solidly

that he attended the going-away party for Al when Capone finally went to

prison for income tax evasion.

Malone, using tlie name Mike Leopto. didn't come out from under cover until

the fourth day of Capone's trial in Federal District Court. He did so only be-

cause he discovered that Capone's bodyguard, Phil D'Andrea. was carrying a

handgun under his coat in court. He and another agent disarmed D'Andrea, who
was; later imiirisonetl for contempt of court.

Malone relished penetration work. He went on to establish himself deep in

the Huey Dong organization in Louisiana as the IRS sought to trace the flow of

cash between organized crime and politics that went unreported in income tax

(157)
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returns. When he died in 1960 he was buried in Arlington National Cemetery.
Few outside the IRS and those few were mostly hoodlums and politicians ever
knew that Mike Malone existed.

The IRS carries on penetration intelligence only in dealing with organized
crime. Periodically, reports arise that the IRS has an undercover agent in City
Hall or some other government ofHce. That's just not done, say IRS officials.

The spate of indictments involving top aides of the Cook County Assessor's

office, sometimes attributed to the work of an undercover agent, actually resulted
from information furnished voluntarily to IRS intelligence by a "walk-in" in-

formant.
The informant, of course, wanted something, something he didn't get, but when

he found out he wasn't going to get it he kept on talking. Agents checked out some
information and found it true. The informant, they discovered, had an amazing
knowledge of the inside political workings in Cook County—of who was getting
away with what.
That informant is still talking, incidentally. Until he runs down, only IRS in-

telligence and the United States attorney's office in Chicago, thru which it

funnels the information when it nails down a case, will know where the grand
jury lightning may strike next.

The first information that resulted finally in the trial and conviction of
former Gov. Otto Kerner and Theodore J. Isaacs, Kerner's one-time campaign
manager and state director of revenue, came not from IRS intelligence work but
from one of the principals involved—Marje Lindheimer Everett, former owner of

Arlington Park and Washington Park race tracks. She got irritated at Kerner
and Isaacs and told the IRS about it. That's when IRS intelligence agents went
to work and nailed down the case.

The case against Edward J. Barrett, former Cook County clerk facing prison
following his conviction for taking kickbacks in the purchase of voting machines,
was a spin-off from an investigation started in Philadelphia by intelligence agents
seeking to trace the cash flow from a business woman to a labor union official.

The business woman refused to talk. She had paid tax on the money, or at

least on part of it. Part was eaten up by losses reported for several cori^orations
she controlled. IRS wents to banks and obtained records for her and her corpora-
tions and discovered she was the recipient of hundreds of thousands of dollars

from Shoup Voting Machine Corp.
Shoup records, obtained by the IRS, also showed large sums of money going

to various individuals thruoiit the country. Intelligence agents called on two
men who had received Shoup checks. They wouldn't talk, and the agents went
back to Philadelphia to pore over Shoup's records.

The two men who wouldn't talk thought things over and went voluntarily to the

IRS. They said they had cashed the checks, kept part of the money, and returned
the rest to Irving H. Meyers, president of Shoup Voting Machine Corp. When
intelligence agents called Meyers in, he did not hesitate to tell them that the

money went into a cash slush fund and that one of the public officials he paid
from that fund was Barrett.

Like most tax cases, these did not involve undercover work. In the whole IRS
structure there are only about 2,.500 intelligence agents to cover the entire nation.

Including clerks, there are only 475 persons in intelligence division in the eight
state regions of which Illinois is a part.
With about 150 agents in Chicago, this district, which takes in 26 counties

in Xorthern Illinois, ranks as the biggest intelligence office in the country. The
Manhattan and Brooklyn offices and New York are separate offices, but together
they have more agents than the Chicago district.

Agents who engage in undercover penetration make up a miniscule percentage
of the entire intelligence force. Perhaps that is why they are so successful in their

work. Tliey are successful up to the point where they might be required to do
something illegal. The IRS does not permit an undercover agent to take part in

any law-breaking activity that might result in physical harm to anyone. He can,
however, get deeply involved in gambling.

In 1965. the IRS planted an intelligence aeent undercover in a hoodlum gang
that operated a large part of the gambling in Cleveland. Posing as an accountant—
all agents must have accounting skills—the undercover man set up a small office

in the right area. He haunted the right taverns, got to know the right i>eople, and
dropped some accounting hints.

"He got to know everyone, and if they wanted to evade taxes or set up a double

bookkeeping system or open hidden bank accounts, they con.sulted him," an
intelligence official said. "They trusted him so much he kept their records of



159

gambling on a day-to-day basis. We had to pull him out because income tax time
was coming up and they wanted him to prepare false returns for them. We found
a reason for him to disappear until after the filing deadline, and then he went
back."
Sometimes an agent is too successful. The IRS wanted to iienetrate a West

Coast betting center, and it assigned an undercover man to the job. After he had
established himself, he bought a partnership in a handbook.
The bookie involved was hitting the bottle and didn't want to be bothered too

much with business details which he left to his new partner. The handbook zoomed
from a $80 net a day to $1,600 a day, half of which went to the IRS through the

undercover agent.
"He was a bookmaker about seven months and wound up running the biggest

handbook in that part of the city," said the undercover agent's superior. "We
pulled him out and just let the handbook collapse. The other partner had drunk
so much from the increased profits that he wasn't interested in it any longer.
"But we learned what we wanted to know—the flow of the cash, where it went,

and who got it."

Spread thin though they are, the intelligence agents cover a lot of bases. One
Chicago agent doing fringe undercover work was assigned to investigate a racing
wire room on the Southwest Side. He found the bets were taken at a cleaning shop
nearby, and he established himself as a bettor.

"I went in one day to settle my account and while I was there, a Puerto Rican
came in with his money in his hand," the agent recalled. "Right behind him was
a fellow who was looking for a company about a block away. The bet taker quickly
directed the second guy to the place he was looking for, and then he proceeded to

give the Puerto Rican hell for talking about making a bet while a stranger was
there."

After the Puerto Rican had left, the bet taker resumed his conversation with the
undercover agent, saying, "You can't be too careful. These days you don't know
who you might be talking to."

Indeed, one never knows.

[From the Chicago Tribune. May 28, 1973]

IRS GrvEs Witness New Identity

(By George Bliss and John G. Thomson)

If it has to, and it sometimes does, the Internal Revenue Service intelligence
division can provide a man with everything except a new face and new finger
prints.

It can provide a man or a woman with a new name, a new home in a far-away
community, a new Social Security card, and a complete new set of credentials
similar to the true ones.
The IRS has done this for years for witnesses who have cooperated in criminal

prosecutions and who then faced possible retaliation.
Altho this job has been taken over largely by the U.S. Marshall Protective Serv-

ice, under the Department of Justice, tl\e IRS has some cases in which it still does
the job.
"A witness may refuse to place complete trust in anyone except the agent with

whom he has dealt." said Robert J. Bush, IRS as.sistant regional commissioner
for intelligence. "The agent has brought him safety thru a period of investigation
and trial, and he wants that agent to handle his new life. In that case, we will do
the job."

It is no small task to set up a new life for a man and his family, and IRS
intelligence therefore strives to prove its case in court without exposing the identi-

ty of an informant. Bush said.

Only if it needs him on the witness stand will the IRS call the informant into
court. Once the witness is there, government lawyers make every attempt to pre-
vent defense lawyers from eliciting his or her new address.
The need for such security is obvious. The witness or his family—gets threats.

His girl friend may be threatened. And tho.se making these threats are not the
kind of people you fool around with.

In a tax exasion trial a few years back of Sam Battaglia, then the ruling king-
pin in the Chicago area crime syndicate, and of his west suburban rackets chief.

80-321 O - 77 - 14
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Joe Amabile, an agent suddenly realized that a gangland figure who had dis-

appeared could provide vital testimony.
The agent flew to Palm Springs, Cal., where Donald Hanke had set himself

up in the restaurant business. Hanke liad operated the handbook, cards and juice
center in Stone Park for Rocco Pranno, a predecessor of Amabile, until Pranno
ordered him to enforce juice payments. In other words, if a borrower doesn't pay
up, beat him up, break his leg, threaten his life—whatever you do, get the money,
Hanke didn't want any part of it and he took off.

Hanke remembered a meeting the agent wanted him to testify about. He could

virtually wrap up the case against Battaglia and the others on trial. Hanke volun-

tarily came back to testify. He drove the last nail in the case for the IRS, but in

the course of his testimony his new address came out.

Hanke was under IRS security while in Chicago for the trial, and as soon as the

jury came in, convicting all the defendants, the intelligence agent flew back
with Hanke to Palm Springs. They sijent two weeks closing up Hanke's res-

taurant and winding up his personal affairs. Then the agent spirited him out of

town, to a new home with a new job and a new identity.
"AVithin 10 days the restaurant was torched," the agent recalled. "It burned

to the ground. And Don didn't have any insurance on it, either." Even if he had
had insurance, no doubt Hanke would have depended on the IRS intelligence
division to claim it for him.

Gangsters and hoodlums make every effort to locate and silence any witness
who endangers their freedom—by threats if possible. Often they will hire private
detectives to track down their man. Recently, they made some limited and still

unexplained headway.
Frank Terranova, a witness in the tax trial of Anielo [Neal] Delacroce last

winter in New York City, was secreted in an apartment known only to IRS
intelligence, or so they thought. One day the telephone rang. The caller identified

himself as a private detective and asked for a meeting with Terranova.
Terranova swore to IRS agents he had not called or given the phone number

to anyone. He was moved to another location. Intelligence agents made the meet
proposed by the caller, but no one showed up.

"We've had some close calls, but we've never lost a witness yet," said an intelli-

gence ofl5cial. "We've never lost a witness we've relocated and given a new identity.
But if he's arrested for a crime, we cut ourselves off from him. He's on his own
then."
The IRS has about 150 national and international corporations that will coop-

orate in proving a job to a witness for a new start in life.

When a witness must be moved and hidden, IRS finds him a job similar to his

old one. If he was a construction worker, he might wind up in a different phase
of construction work. A white-collar worker is placed in a white-collar job. A
whole new background life is provided for him. If he is a university graduate,
IRS gives him credentials from a different iiniversity than from where he actually
got his diploma. If he has two or three years of college, the witness' record will

be changed to substitute the identical courses at a different college. If he is an
ex-convict, that is known to the company that provides him a job.

If for any reason he has to get in touch with anyone from his old community,
he writes to a post oflSce box niimber in one of the nation's largest cities. An
intelligence agent there will pick up the letter, transfer the contents to another
envelope, and mail it from still another locality.

Often a witness has schoolage children. They receive credentials from other
schools and are cautioned against getting in touch with anyone in their old

neighborhoods.
Children pose one of the greatest risks for a man given a new identity and

established in a new community. They may get homesick for their school chums,
or for grandma or grandpa, or Uncle Ed, or Cousin Sam. In this day of direct-dial,
long distance telephoning, it is a simple matter to make a call.

The hidden witness may panic after such an incident, but eventually he will

do what he is supposed to do under such circumstances—telephone his local con-
tact agent. IRS intelligence then goes to work to determine whether there is

any indication in his old neighborhood, hundreds of miles away, that someone
knows where he is living. If necessary, the family will be relocated.
"The witnesses we get are, by and large, different from the mine-run the U.S.

Marshal's office gets," said an intelligence oflicial. "Our's are more likely to be
white-collar people who know how to follow directions and who are not likely to

get into trouble."



161

If a hidden witness must return home for a funeral, he is returned by a

devious route designed to hide the trip's origin. While in his old neighborhood,
he gets constant protection. If total security is required, as it sometimes is with
witne.sses during a trial, he will be housed temporarily in facilities known only to

the government. In the past, even military installations have been used.

Intelligence agents have even made all the arrangements for a funeral. When
the brother of one hidden IRS witness died while the trial was pending, there

were no other relatives to make arrangements. So IRS agents did it all, and then

accompanied the witness to the funeral.

[From the Chicago Tribune, May 29, 1973]

Surveillance Is Part of IRS Job

(By George Bliss and John R. Thomson)

Sam Battaglia, operating head of the Chicago crime syndicate, would have been

unpleasantly surprised if he had paid closer attention to the church belfry a few
blocks from his Oak Park home in the winter of 1966-67.

Agents of the Internal Revenue Service's intelligence division had his home
under surveillance from that belfry. They knew when he left home each morning,
and which one of his drivers was at the wheel of the car or station wagon that
called for him.
Sam would have been just as surprised if he had opened the window of the

car at 2 :30 a.m. some nights that winter and looked overhead as his car sped
along the tollroad.

He would have seen a helicopter overhead. He might even have seen the IRS
agent, clad in electrically heated clothing, but cold nevertheless in the 40-below
temperature 1,000 feet overhead, leaning out the helicopter door.
The agent in the sky was in radio conmiunication with the helicopter pilot who

was snug and warm in his compartment, and with IRS agents in cars on the toll

road. They were following Sam's car as closely as they could to the oasis where
Sam and his top lieutenants held their after-midnight meetings, which were never
held twice in a row in the same oasis.
Sam should have paid closer attention to the workmen with lunch buckets who

descended on the oasis where he held his top-level conferences. Of course, a toll

road oasis at 2 :30 or 3 a.m. is a busy place. Sam could not be expected to notice
that the lunch buckets which were aimed at his table contained hidden cameras.
Sam was not surprised, however, when he stopped at a roadside telephone on

the way to his 400-acre farm the morning of February 16, 1967. He called a lookout
he had at 25th Avenue and Lake Street in Melrose Park and was told he was
being followed by a strange car.

This time it was the IRS agents' turn to be surprised. Of the 11 cars each
containing two agents that were tailing Sam, all avoided the intersection in
Melrose Park except one car containing agents not familiar with the case. Some-
one had forgotten to tell them Sam had a lookout there.
Joe Rocco, Sam's driver, took evasive action. The agents didn't know it until

later, but under the hood of the Ford station wagon Joe drove with such skill was
a souped-up Thunderbird engine. Up one street and down another he sped, through
one suburb after another.
The agent in the IRS lead car had picked up police cars from Schiller Park,

Melrose Park, and Northlake. He was speeding along North Avenue at 90 miles
an hour but the Northlake police car was gaining on him. He stopped, ran back
to the police car as it pulled up behind him, flashed his badge and shouted,
"Federal officer on surveillance."

"Before that Northlake policeman had time to say anything the other 10 cars
came whizzing past. He was still standing there beside his car open mouthed, when
I got back in the car and started out," said the agent who had stopped.
"We didn't dare lose him. Ed Hanrahan [United States attorney in Chicago at

the time] was bringing in the indictment at 2 p.m. and he had told us, 'If you
let him get aw^ay, it'll be your funeral'," the agent recalled.

Newspaper stories of Sam's indictment and arrest said merely that he was
apprehended in Marengo by federal agents after a high speed chase on the toll
road.

The stories failed to say that Sam and his driver, finally aware they were being
tailed, sped through a toll plaza near Rockford without stopping to pay the toll.
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Four cars in radio communication were right on his tail. Ttiey sped through at
80 miles an hour speed without stopping.
"They started playing games with us, cutting thru to the oppo.site lanes at

emergency crossings and heading the opposite direction. We cut across and fol-

lowed him at 100 miles an hour. As we all went south we passed state police cars,
notified by the toll plaza, heading north.
"He cut across again with us right behind him, and we all headed north, and

there on the southbound lanes came the state police cars we had passed when
they were headed north." the agent recalled.

Sam finally tired of the game and his driver left the toll road and drove sedate-

ly into Marengo, where the agents telephoned Hanrahan, learned the indictment
had been returned, and put Sam Battaglia in handcuffs.
The extortion charge which finally put Battaglia in prison, along with gang-

sters Rocco Pranno, Joe Amabile, and several other persons, including Mayor
Henry Xeri and crooked aldermen and ofRcials of the village of Northlake, was
a byproduct of a classic IRS intelligence tax investigation.

It began in 1963 when reports began to circulate that village officials and gang-
sters were shaking down companies for building permits and inspections in

Northlake. Extortion money is seldom reported on income tax returns, and that
meant the government was being cheated, which interested the IRS.
During the course of the investigation IRS agents were the first to learn that

Battaglia had supplanted Sam Giancana as operating head of the crime syndicate
here, and that Amabile had supplanted Pranno as the hoodlum boss of Northlake
and other western suburbs.

Before the case finally was closed with the last of the defendants in prison
only two years ago. four persons who had been cooperative witnesses in the IRS
investigation were under federal protection and eventually were provided new
identities and placed in new environments. A fifth person, girl friend of one of
the cooperative witnesses, also was provided protection during the trial, as was
the witness' family.

Surveillance does not alway involve auto chases, of course, and it doesn't

always .stem from a tax investigation or result in a tax pro.secution. Three IRS
agents were conducting surveillance of hoodlums in the western suburbs in
1968 and followed one from his home to a small pool hall, the Family Amuse-
ment Center, in Cicero.
The agents entered to play a game of pool and found themselves lonely, even

tho there was a goodly number of people there. Virtually all others were in the
rear, where they talked in low voices. At 1 a.m. several known hoodlums were
seen closing up the place. The next night the agents went back and found the
situation the same. They rented a vacant apartment across the street and set up
a surveillance post.
For 45 days, in summer heat that was so great they stripped down to their

shorts, agents kept watch at night from the dark apartment, taking pictures of
cars driving up to the pool hall and the people entering it.

After nearly two months the IRS investigation ])inpointed the pool hall as a
center of the juice loan racket. The IRS turned over all its surveillance records,

photographs, and even the keys to the apartment to the Federal Bureau of Inves-

tigation, which was charged with enforcing the Truth in Lending Law.
The FBI completed the investigation and arrested 11 men for what the U.S.

attorney's office called "perhaps the biggest juice loan operation in the United
States." A Treasury Department expert testified that interest rates on juice
loans at the Family Amusement Center ranged from 215 to 308 per cent.

[From the Chicago Tribune, May 30, 1973]

IRS Nails Dope Traffickers on Taxes

(By George Bliss and .Tohn R. Thomson)

The Internal Revenue Service, called upon for many strange investigative
tasks in the past, is now an integral part of President Nixon's war on the na-
tion's drug problem.

For nearly two years IRS intelligence agents have been probing the tax returns
and financial affairs of persons suspected of being in the middle and upper
echelon of the nation's narcotics traflSc who have always pictured the Bureau of
Narcotics and the Bureau of Customs as their chief enemies.
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"They're inclined to loolv on tax investigations as a big joke," said an IRS

intelligence official. "They don't realize what's coming up behind them."

What's coming up behind them is a corps of almost 400 intelligence agents

thruout the nation. With the aid of other law enforcement organizations, in-

cluding local police departments, they have identified nearly 2,000 "targets" in

the drug traflSc for tax investigations.
The program was kicked off in August, 1971. More than 700 suspects are now

under active investigation. As of March 31, $116 million in tax assessments was

slapped on major narcotics traffickers. All resulted from IRS investigations;

some in cooperation with other agencies.

Major narcotics dealers from the Great Lakes states to the Deep South have

been sent to prison, not for trafficking in narcotics, but for evading taxes on the

profits from their sordid trade.

Some, like Apolonio Rios of Chicago, have gone out of business. Rios was
known to Chicago authorities as a multiple-kilo importer of heroin from Mexico.

The bureau referred the case to the IRS, which quickly found he had failed to

file any income tax returns. He was indicted and fled to Mexico, where he re-

mains.
Willie Horton is one of the Chicago men heavily involved in narcotics traffic.

In January, 1060, Horton sold narcotics to an informer for the federal narcotics

agency, but before Horton went to trial the informant was murdered at 6Sd

Street and Ashland Avenue.

Intelligence agents found the doors and windows barred on Horton's first floor

apartment. They rang the door bell and to their surprise he answered it and, after

they identified themselves, let them in.

"What are you after me for?" Willie wanted to know. Like so many others in

the narcotics "trade, he failed to identify IRS agents as a threat to his safety. He
was friendly and talkative, and the conversation covered a wide range of sub-

jects. A tax investigation disclosed that his girl friend had an expensive boat

e(iuipped with a ship-to-shore radio registered in her name. She swore that Hor-
ton bought it.

Willie was convicted of a crime he probably never heard of—falsely registering
a radio in violation of federal regulations and was sentenced to 5 years' proba-
tion and fined $1,.jOO. He still faces another charge of illegally taking a firearm

across state lines. That is not illegal for everyone, but it is for Horton because
he has a prior conviction as a narcotics violator.

Alex Beverly, a major narcotics figure on the West Side, managed to avoid

the attention of IRS-intelligence until last Nov. 3, when he arrived at an apart-
ment at 737 X. Central Ave. and announced to Chicago narcotics detectives:

"This is my place. What's going on here?"
What had gone on was a raid by Chicago detectives who had to batter the door

down with a sledge. Mrs. Vercie Lee Carter who lived there shot a detective.

Police found marijuana, cocaine, and heroin there, as well as $13,500 in cash and
ii (piantity of business records. The Chicago detectives notified IRS intelligence
and agents went to tlie apartment. On the basis of the amount of cash found,

thev "terminated" Mrs. Carter's tax year and established tax assessments of

$200,000.
The business records indicated two safe deposit boxes were held in an Oak

Park bank. Agents got a court order and on April 19 opened the two boxes,
which contained a total of $45,000 in cash.

Beverly, for claiming it was his apartment, was charged by Chicago police with

possession of narcotics. However. Mrs. Carter is the target of the tax investiga-
tion. The IRS is now holding $58,500 of her money. Or Beverly's money, depend-
ing on how you look at it. Mrs. Carter may be thrifty, but she was. after all, on
welfare and it would have been rather difficult to save that much.
"We hurt 'em where it hurts most—in the pocketbook," says IRS intelligence.

"When we start getting a lot of flak from their lawyers, we know they're hurt

and scared."
The IRS has arrangements with local police departments conducting investiga-

tions of illegal activities such as narcotics and gambling. When the departments
come across large amounts of cash or records of illegal activity they notify the

IRS.
It can terminate an individual's tax year on the date the cash is seized, and

make an assessment for the year, up to the date of the seizure. The asse.ssment

goes to the IRS collection division, which presents the individual with the assess-

ment and demand for payment.
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If the individual wishes, he can get a trial in Tax Court, and if the case goes
against him he can appeal thru the federal courts all the way to the Supreme
Court.

Early termination of a tax year, which the average taxpayer seldom encounters,
is one of IRS" strongest weapons in narcotics cases.
The value of cooperation between agencies and the effectiveness of IRS civil

sanctions was emphasized recently when the Bureau of Customs had two in-

formants who identified two men as responsible for smuggling most of the pure
heroin into this country from France.
The two men fled from New York City before they could be aprehended. Italian

authorities located and arrested the men. There were 22 forcible attempts to
free the two prisoners and Italian authorities moved the prisoners to 15 different
locations. They were eventually brought to the United States along with $22,000
which had been seized when they were arrested. The men were held in lieu of
$2.50.000 bail each.
The Boston oflSce of customs notified IRS and a special agent prepared a com-

putation which resulted in jeopardy assessments against them of about $6 million.
The $22,000 was seized and the prisoners were then released on bail of $.500,000
presented in the form of a bond of an insurance company.
An IRS special agent then served a levy of .$500,000 on the insurance company

for the collateral given by the defendants' attorney.
With its authority to seize as.sets, including homes and cars, and to levy on

bank accounts to satisfy tax liabilities, the IRS is, in some ways, the most power-
ful arm of the government.
The biggies in the narcotics racket have been finding it out. Instead of driving

Cadillacs and Continentals they've taken to driving old cars.

[From the Chicago Tribune, May 31, 1973]

Agents Find Tax Cheats Come From All Walks of Life

(By George Bliss and John R. Thomson)

Ninety-seven percent of all income taxes collected by the government is paid
voluntarily. Enforcement activities of the Internal Revenue Service account for
the other 3 percent.
Th IRS intelligence division is, in the words of one agent, "responsible for

everything from the corner grocery to the bank president if there is a suspicion
of fraud."

Clifford Blount, who is in prison now, is as unlikely a tax cheat as you might
find. He is armless. He operated a tax preparation service on the South Side,
and IRS intelligence knows him well.
Blount was one of a dozen or so persons arrested in Chicago for preparing

fal.se returns in March, when tax preparation time got exceptionally busy.
Blount managed it by creating phony deductions to boost the size of refund

checks, which he appropriated after the government mailed the checks to ad-
dresses he controlled.
Warden Dalcour built up a clientele in the Taylor Homes, and took one-fourth

to one-half of refund checks which were inflated by phony exemptions, particu-
larly the number of children he claimed for his clients. He's in prison now, too.
"Taxes are a mystery to most blacks and Spani.sh-speaking people in the United

States." said an IRS oflicial. "When they find a man who gives the appearance
of knowing something, they'll follow his instructions to the letter."
The preparers of phony returns are not limited to men practicing business in the

ghetto areas with clients who are largely laborers or unskilled workers.
A certified public accountant with a nationwide clientele was arrested, and

his partner surrendered before lie too could be arrested, for preparing amended
returns for prior years with phony deductions. They dealt with corporation
executives.
The sad thing about it, and particularly for people on the lower rungs of the

economy ladder, is that the taxpayer personally is responsible for the tax return
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he has signed. If he got a refund when he actually owed the government, he has

to pay.
The IRS encounters tax protesters and collects from them. Austin T. Flett, an

Evanston insurance man in 1953 began signing his tax return after filling in only

his name and address and sending it in with a letter protesting benefits in tax

laws to mutual insurance companies.
After he died a couple of years ago in Arizona, the IRS collected his back

taxes from his estate.

"He was, I believe, a gentleman. He was sincere," said one intelligence agent
who dealt with Flett.

Wilhelm Schmidt, a Villa Park engineer, was no gentleman when it came to

dealing with IRS agents. He threatened to kill them. They got after him when
his ex-wife came under IRS audit in 1964 to verify alimony she received. In 1965
he started filing returns with only his name, address, and signature and, written
across the face of the return, his defiant message, "I refuse to furnish any infor-

mation or collaborate with a communist government."
Schmidt, who had a bazooka and a tripod-mounted machine gun in his home

and a 9mm. automatic pistol in the glove compartment of his car, was placed on

probation for threatening a federal agent. He fled when he was ordered into

court for failing to file tax returns, which was made a part of his probation.
IRS agents traced him to Minnesota, where they staked out a farmhouse in

sub-zero weather only to find he had skipped before they arrived. They traced him
to Rhodesia. Three years later he returned to Canada. His name came up in the

computer system at the Canadian border, and Canada notified the United States.

He was arrested as he got off a plane at O'Hare International Airport. He was
sentenced to three years in prison for unlawful fiight, falsely registering firearms,
and threatening a federal agent.
Lawyer, doctor, merchant, thief—they all are brought to the bar of justice by

IRS intelligence when it finds evidence they have fraudulently violated the tax
laws.
An intelligence supervisor cited the case of Seymour Lacob, a Chicago personal

injury attorney, as a typical "routine" case. It began when an IRS revenue agent,
auditing a physician's return, noted that the physician had received considerable
money from Lacob. The revenue agent pulled Lacob's tax returns from the file to

verify the amount paid to the physician. He found Lacob reporting only a modest
salary of around $10,000 from a law firm which employed him.
When Lacob sidestepped requests to come in for an interview, or send his

accountant in with records, the revenue agent finally referred the case in the
intelligence division for a fraud investigation.
An intelligence agent and the revenue agent were unable to get any cooperation

from Lacob or his lawyer. IRS intelligence went to work on court records, which
led them to the Illinois Industrial Commission. Four months was spent poring
over records for the previous five years.
They found and interviewed hundreds of clients Lacob had represented in

claims against insurance companies, and discovered that in almost all the cases
the clients had received only one-third of the amount paid by the insurance com-
pany. His real income, the IRS charged was $17,000 to $20,000 a year.
Lacob was indictefl for and found guilty in 1968 of tax evasion. His appeals

finally ended two years later with the U.S. Supreme Court. When the time came
for Lacob to surrender the agent found him in court in the Civic Center, repre-
senting a client.

Computers are only one of the modern devices the IRS has for rooting out tax
frauds. The government does not like to divulge much information on how it

keeps abreast of criminals and tax cheats.

"They are getting smarter all the time—^but so are we," said one intelligence
supervising agent.
One lawyer who operated "out of his hat." served his criminal clients largely

in payment of his debts, lived with his mother in her home, and informed an
agent he had no assets whatever.
"What about the suit you're w^earing?" the agent inquired.
"It belongs to my brother," .said the lawyer.
He wore his brother's suit to federal prison. The IRS convicted him of willfully

failing to file income tax returns.
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[From Drug Enforcement, Summer 1974]

IRS Taxing the Tkaffickeb

(By John J. Olszewski)

The most important task of the Internal Revenue Service is administering and
enforcing the tax laws. Our federal budget, the cornerstone of all government op-

erations, depends on the collection of the revenue. The enforcement of the crim-
inal statues of the revenue laws is the responsibility of the Internal Revenue Serv-
ice's Intelligence Division.
The activities of the intelligence Division cover a wide range of tax law en-

forcement. The mission of Intelligence is to identify, investigate, and recommend
prosecution of would-be tax evaders. The successful prosecution of the most
flagrant cases is one means of encouraging compliance with the internal revenue
laws.

Justice Holmes once observed : "Congress can tax what it also forbids."
The constitutionality of taxing illegal income was established early in the

administration of the income tax laws when the Supreme Court held that profits
from the illicit distilling of alcohol were taxable. Subsequently, special agents
of the Intelligence Division have conducted investigations resulting in the convic-
tions of many law violators for evading income taxes on illegal sources of income.

NARCOTICS TRAFFICKERS PROJECT

As a part of the President's nationwide program to stem the tide of increased
narcotics abuse in the United States, the Internal Revenue Service in August
1971 initiated the Narcotics Traffickers Project (NTP). The project objective of
NTP is "to assure that tax administration and enforcement efforts are applied
to major narcotics traffickers and financiers." This objective is accomplished by
identifying major traffickers and financiers who are suspected of having violated
the internal revenue laws. Individuals selected for either tax investigation or tax
examination generally occupy significant operational or financial positions in the
narcotics distribution system. Experience has demonstrated that the traffickers
and financiers in such positions will generally be insulated from the daily opera-
tions of the drug traffic, making it extremely difficult to establish substantive
narcotics charges against these persons. We find that many of these individuals
are living beyond their reported income or are engaged in unusual financial
transactions which indicate that they are violating the internal revenue laws.

TARGET SELECTION COMMITTEE

The Target Selection Committee (TSC) is composed of representatives from
the Drug Enforcement Administration, Main Treasury, and the Audit and In-

telligence Divisions of the Internal Revenue Service. The TSC meets twice
monthly in Washington, D.C. to review background data received from the
various IRS field offices as well as information received from DEA, Customs, and
other federal and non-federal agencies. The TSC attempts to select the most
significant traffickers using criteria applied on a uniform basis. This approach al-

lows us to detect geographical areas where IRS resources can be deployed to
the maximum advantage. Before the TSC can act on the background data, the
information must first be obtained and evaluated by the field offices.

The Chiefs, Intelligence Division, located in 58 district offices of the Service,
are responsible for the collection and evaluation of intelligence data relating to

possible tax violations. Narcotics and financial information obtained from ether
agencies, from cooperating individuals, and from other sources is matched with
information contained in Intelligence Division files. Tax data, which is strictly
confidential, is evaluated by specially trained IRS personnel, who compare the
tax data with information known about an individual's living standard, expendi-
tures, and possibly unusual financial transactions. Inconsistencies are then
reported to the TSC, which may select the individual for either criminal tax
investigation or civil tax examination.
The Internal Revenue Service's enforcement efforts involve criminal tax

investigations, investigations of crimes committed in contravention of the internal
revenue laws, and civil enforcement efforts. The Service recognizes that DEA
has the primary responsibility on the federal level for the investigation of
substantive narcotics violations and related conspiracies. All NTP investigations
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are closely coordinated with DEA field offices having possible jurisdictional

interest in any possible substantive narcotics case. Coordination and liaison are

carried out at the field office, regional, and headquarters levels in a manner con-

sistent with IRS disclosure procedures for the safeguarding of confidential tax

information.
The violations of the Internal Revenue Code for which taxpayers are most

frequently prosecuted are willful attempts to evade or defeat the tax, willful

failure to collect or pay over the tax, and willful failure to file tax returns.

PROJECT ACCOMPLISHMENTS

Since August 1971, NTP investigations have resulted in 425 prosecution
recommendations. Although a number of these cases are either in the review

process or at pre-indictment stages, there have been 167 indictments and 113

convictions so far. In connection with civil enforcement efforts, we have recom-

mended for assessment $210,650,000 in additional taxes and penalties.

As of March 30, the TSC has identified 1,959 individuals for either criminal

investigation or civil examinations. Investigations have been conducted in every

state, the District of Columbia, and every major metropolitan area. There are

currently seven NTP fugitives who have fled after being indicted on tax charges.
Vincent Papa and Joseph A. DiNapoli were arrested on narcotics charges while

driving a car in New York. Found in the car by federal agents of the New York
Joint Task Force was a suitcase containing $967,550 in cash. Both men denied

any knowledge of the suitcase or its contents. Papa later pleaded guilty to both
tax and narcotics charges and was sentenced to two concurrent five-year terms
in prison. His partner DiNapoli was sentenced to three years in prison on tax

charges. The suitcase and its contents were turned over to IRS to satisfy tax
assessments against both men.

Luis Reyes, also known as "The Inspector," is the former owner of two estab-

lishments, the Marti Theater and Pauparino Flowers, Inc., in Miami, Florida.

AMiile he was under indictment by a grand jury on charegs of evading taxes of

more than $57,000 on a taxable income of $111,100, a remote radio-controlled

b<mib was found under the vehicle of a key government witness. The bomb was
discovered and defused before it exploded, and an associate, Jose Louis Sarria.

also known as "Pepe," was indicted in connection with the bombing attempt. Both
men are now wanted by IRS and DEA.

Several warrants are now outstanding on Frank Larry Mathews, also known
as "Frank McNeal," "Pee Wee," and "Mark III," who failed to appear after

indictment on six counts of violating the internal revenue laws. More than $7
million in taxes and penalties have been assessed against him. After he jumped
bail of $325,000, IRS seized his home in Staten Island, New York, valued at

$150,000, and other property estimated to be worth $2 million. IRS and DEA
have since formed a special task force to secure his arrest.

Among those indicted on tax changes in the now famous roundup of 69 persons
in Manhattan, climaxing a complex heroin conspiracy investigation in April 1973.

were Murad "The Arab" Nersesian, who pleaded guilty to tax charges ; he was
sentenced to two years in prison and fined $10,000. A second conspirator, Arnold
"The Animal" Squitieri, also pleaded guilty to tax charges ; he was sentenced to

four years in prison and fined $10,000. A third. Ralph "The General" Tutino, who
managed to escape the net, was listed as a fugitive. There were reports that he
had been murdered and other reports that he had been seen disguised as a woman.
In April 1974 he was arrested in a Fort Lee. New Jersey, apartment. He now
faces a possible 18 years in prison on tax charges, in addition to payment of
taxes and penalties. He is also charged with having conspired to cover up a recent

gangland murder.

[From the New Republic, Feb. 1, 1975]

The Narcotics Project

(By Richard W. Graham)
In July 1972 Roberto Aguilar, a Mexican trucker, sent one of his trucks with

$11,270 in cash into the United States bound for San Antonio to buy automotive
parts. Police seized the truck and cash in Laredo, Texas on "suspicion" of illegal
narcotics activities, sent the two drivers back to Mexico on foot, and called the
Internal Revenue Service. The IRS immediately as.sessed a $12,774 income tax

against Mr. Aguilar. levied on his cash, and sold his truck for $750. refusing to
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explain how they had figured a United States income tax in any amount against

a person who was not a citizen or resident and who had never worked or earned

any money in the United States. When Mr. Aguilar went to court it became

apparent that there was no basis for the tax and that the IRS had simply come

up with a figure that would "justify" seizing the truck and cash. In ruling the

IRS action illegal last September, Chief Judge Brown of the United States Court

of Appeals for the Fifth Circuit referred to the "total—the word is total—lack

of any basis for computing the quick terminated tax to be $12,774—almost the

precise total of the money and the value of the truick."

This was one of many recent court decisions castigating the IRS for an illegal

and abusive tactic that has grown out of the "IRS Narcotics Project," started as

a part of President Nixon's campaign announced June 17, 1971 to step up enforce-

ment of the drug laws. The project's stated purpose was to "disrupt the distri-

bution of narcotics through the enforcement of all available tax statutes" and by

"taking money out of the hands of traffickers." This use of the income tax as a

blunt instrument to enforce the drug laws came on the heels of the repeal on

May 1, 1971 of the narcotics excise taxes, which the Supreme Court had in effect

held to be unconstitutional in the Leary case in 1969.

The tactic, called a "termination assesment," works like this : The police arrest

a person on suspicion of a narcotics violation and find that he has cash in his

pocket or other assets. They immediately call the IRS which, in a whirlwind of

paperwork, "terminates" the person's taxable year, "determines" that he has
had taxable income of such and such an amount during the year, and assesses

a tax on this supposed income. Usually an IRS agent works up the amount of tax,

serves a written demand on the person in jail, returns to his office and makes
the assessment by telephone call to one of the IRS' 10 service centers, and then

goes out and seizes the suspect's cash, bank accounts, home, automobiles and

any other belongings he can find. This is all done within hours
;
for example on

March 8, 1972 the IRS director in Phoenix ordered the "procedures will be de-

veloped so that terminations, etc. can be made in less than two hours," citing the

IRS manual "that emergency situations may be handled orally and covered there-

after by written reports." The purpose of this speed is to freeze the person's
assets while he is still in jail and before he's gotten a lawyer.
The "taxpayer" may thus be stripped of all his funds and property whether

or not he is found guilty of a drug charge, even if no charge is formally made,
and he is deprived of the means to hire counsel.

The procedure is based on a 1918 law that was designed to thwart income tax

evasion by persons fleeing the country or hiding assets. One court has called it

"a weapon, little known and previously not too often employed, having atomic

potentialities in the ar.senal of the tax gatherer," which enables "the sovereign's

stranglehold on a taxpayer's assets," making him "indigent overnight."
The tactic is objectionable for several reasons. One is the often spurious basis

for the amount of tax, which can range from no justification at all, as with Mr.

Aguilar, to various .subjective approaches taken to arrive at a tax that will

equal or exceed the revealed assets that are the target of seizure. The IRS'
internal procedure manual provides for two basic methods : One ic to simply
tote up all the taxpayer's assets at the time of his arrest plus his estimated

living expenses and conclude that his income during the year must equal that

sum, ignoring whatever net worth he may have had at the beginning of the

year and any nonincome receipts since. The other method is to attribute to the

taxpayer a certain level of narcotics dealing (often just extrapolated from drugs
found in his possession when arrested) and derive a net income from that. Even
in theory both methods fall short of the auditing standards used by the IRS
for taxpayers who haven't happened to be arrested ; in practice they have proved
to be highly flexible devices for coming up with a figure that will justify sezing

everything in sight.
In May 1973 Sharon Willits, a divorced mother of two, was arrested in Miami

for speeding and for possessing a pistol and vial of barbiturates. (All of these

charges were later dismissed. Four barbiturate pills were found in Mrs. Willits'

purse. She maintained that they had been prescribed by her doctor. ) The police
found $4400 in cash and some jewelry in her purse and promptly notifie dthe IRS,
which within 24 hours of her arrest worked up a termination assessment against
her of $2.5,549 based on a "finding" that she had sold $240,000 worth of cocaine

in 1973, and seized her cash and jewelry. In fact there was no evidence that she
had ever been involved in the sale of any narcotics ; there was only the admitted
fact that she lived with a man who was suspected of narcotics dealings. A US
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district court judge said that he was "revolted" by what the IRS had done but

reluctantly held that he was prevented from helping her by a 1962 Supreme
Court decision that severely limits the granting of injunctions in tax cases. In

July 1974 Judge Clark of the fifth circuit reversed and held the IRS seizures

illegal, referring to the "gossamer basis"' for the "altogether fictitious assess-

ment."

Similarly District Court Judge Craig in Phoenix, in enjoining a termination
assessment against Jerry Woods, whose home and automobiles had been seized

by the IRS in 1973 in a termination assessment of $244,314 observed that "It

taxes the credulity of the Court, and I suspect any reasonable court, to give any
merit to the method of calculation and the computation worksheet" used to figure
the "tax." In the Woods case the IRS report stated that at the time of his arrest
he had in his possession 3.5 ounces of heroin, one ounce of cocaine, and numerous
amphetamine tablets. The charges against him were dismissed because of the

illegal search and seizure.

One of the more colorful (if less colorable) recent termination assessments was
in San Francisco : The taxpayer was arrested on the report of a pharmacist
from whom he had purchased what seemed to be an inordinate number of pro-

phylactics over a period of months, and was charged with the sale of heroin, which
it seems is often packaged in prophylactics for retail sale. The IRS projected the
same rate of prophylactic purchases over the remaining months of the year,
hypothesized that each prophylactic was used to package one ounce of heroin

(apparently without deduction for normal usage), and then pyramided a series of

assumptions as to cost, dilution rate and sale price into a bottom line taxable
income. The taxpayer's attorney has protested the tax. The case will be taken to

court unless a settlement is reached. In the San Francisco case a substantial
amount of heroin was found in tlie house of a codefendant, and the subject was
charged with conspiracy to import heroin.
The IRS' approach to figuring termination taxes is summed up by a fifth

circuit judge's recent comment that "the cat got out of the bag" in the case of
Antoine Rinieri, a French citizen arrested at Idlewild Airport in 1962 with
$247,500, which was promptly seized by revenuers. A district court in New York
declared the "tax" illegal after hearing this cross-examination of the IRS agent :

Q. To be very blunt about it. isn't it the fact that you were just merely
told to write a report that would come out with an income tax of approxi-
mately $247,500 so that the government would have a basis of seizing this

money, isn't that the blunt fact?
A. That would be part of it. My position is to protect the government.
Q. I want an answer, yes or no, Mr. Vita. Isn't that the blunt fact?
A. Yes.

The IRS has escaped scrutiny and challenge in the vast majority of the several
thousand termination assessments made since 1971 through two expedients:
first, it refuses to explain to tlie taxpayer how the tax is figured ; the IRS manual
states that "a written report will not be given to the taxpayer." An IRS spokes-
man says that some explanation may be given orally to the taxpayer after his
assets have been seized, but that even then the explanation may be limited be-
cause the identity and statements of informants (which are sometimes third-
and fourth-hand hearsay that would be inadmissible in court) are not revealed.

Second, the IRS takes the position that the taxpayer has no right to go im-

mediately into court to have its action reviewed. It acknowledges that a tax-

payer can go to the tax court for immediate review of the similar "jeopardy"
a.ssessment. but argues that this right is not available for a "termination" asses.s-

ment. (A "jeopardy" assessment is made after the end of a year ;
it also involves

seizure of a taxpayer's assets, but the assets must be held and cannot be sold by
the IRS so long as the matter is pending in the tax court.) The IRS also claims
that the 1962 Supreme Court ruling bars a taxpayer from going to a US district

court for an immediate hearing, contending that the taxpayer's only right is to

wait until the year ends, file a tax return, wait .six months, then file a suit for
refund in a district court. The inadequacy of this remedy is obviou.s—it requires
the taxpayer to wait a year or .so before even .starting a court action, by which
time his property has long .since been sold at distress prices. For some such
as Elizabeth Hall, a Kentucky taxpayer whose taxable year was terminated at

January 31, 1973 and whose bank account and Volkswagen were seized for an
as.serted tax of $52,680 for that one-month period, the IRS position would re-

quire a wait of almost one and a half years before a hearing.
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This raises in all cases the constitutional question of whether the taxpayer
is being deprived of his property without due process of law, on top of other

issues that have come up in specific cases, such as the propriety of a search and
seizure (in Jerry Woods' case an IRS agent made a search of his home after

state narcotics officers had gone through the front door with a battering ram),
right to counsel and the privilege against self-incrimination.

For those left with enough money to hire lawyers and get into court, the re-

sults have varied. The US courts of appeal have split on whether a taxpayer is

entitled to an immediate tax court hearing—the second and seventh circuits

have ruled for the IRS and the fifth and sixth circuits have held for the taxpayer.
Because of this conflict, on October 15, 1974 the US Supreme Court agreed to

hear two cases: one is the sixth circuit's decision in favor of Mrs. Hall, and the

other is a second circuit decision for the IRS in the case of Mr. Laing, a New
Zealand citizen who was found leaving the US with $306,896 in cash and who
was promptly assessed with a tax in the predictable amount of $310,000. (The
second circuit had also ruled for the IRS on a termination assessment against
Clifford Irving.) So this question at least should be resolved within the next
few months.

Legality aside, there is the policy question whether the IRS should be in the

business of narcotics law enforcement. In Mrs. Willits' case, the judge .said, "The
IRS has been given broad power to take possession of the property of citizens

by summary means that ignore many basic tenets of pre-seizure due process in

order to prevent the loss of tax revenues. Courts cannot allow these expedients
to be turned on citizens suspected of wrongdoing—not as tax collection devices

but as summary punishment to supplement or complement regular criminal

procedures." And in Mr. Woods' case : "This Court is certainly favorable to

cooperation between state and federal agencies, but I think it is a miscarriage of

that principle to use the Internal Revenue Service as an arm for state enforce-

ment of criminal proceedings. And I don't think Congress ever intended that the

IRS b^ used for that purpose."
These abuses can be positivelv harmful to legitimate tax collection and nar-

cotics law enforcement alilie. There is some evidence that they have had a de-

moralizing effect on regular IRS auditors who see their profes.sionali.sm tainted.

And in some oases illegal tactics actually prejudice, rather than assist, effective

pro.secution of narcotics violations.

In his speech to the American Bar Association in Honolulu on August 14, 1974.
Commissioner of Internal Revenue Donald C. Alexander acknowledged that
"there are influences . . . which do affect the integrity [of the tax administra-
tion effort]. These influences arise most often when either the framing or the

application of tax laws do not have the raising of revenue as their principal
objective. . . . Selective enforcement of tax law.?, designed to come down hard
on drug dealers . . . promotes the view that the tax system is a tool to be
wielded for policy purposes, and not an impartial component of a democratic
mechanism which applies equally to all of us. . . . we have changed the criteria

for IRS involvement in anti-narcotics . . . activities."

So what chnnsres have been made? On May 31. 1974. pos.sibly reacting to a
critical Wall Street Journal article, the IRS instructed its agents to be more
careful in termination cases. And IRS spokesmen say their manual is now be-

ing revised so that taxpayers will be given some kind of conference to disciiss

the tax. but still only after the assessment and seizures have been completed
and still without giving the taxpayer a written explanaion of how the tax was
computed.
The head of the Narcotics Project in one major city said agents are no longer

figuring taxes on the basis of a presumed level of drug dealing except in "very
solid" cases. He also emphasized that most of the work of the Narcotics Proj-
ect is now on normal audits, and termination assessments. Still, in view of Com-
missioner Alexander's remarks, why should there be a Narcotics Project at all?

Much now depends on the Supreme Court's decision in the Hall and Laing
cases. If it rules that a taxpayer has a right to immediate court review of a
termination assessment and that his property cannot be sold in the meantime,
that may be enough to restore a professional character to IRS actions. If the
Court upholds the IRS, there will be a clear need for corrective legislation.
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LAW ENFORCEMENT AND JUSTICE

This function includes those Federal programs that provide judicial

services; police protection; and the apprehension, prosecution, deten-

tion and rehabilitation of criminals, along with financial and technical

assistance to States and localities for their own criminal justice

systems.

Program Highlights

• Intensify efforts to curtail illegal commerce in firearms and

seek stronger legislation related to handguns.
• Strengthen programs to reduce illegal traffic in narcotics

and dangerous drugs.
• Increase resources devoted to litigation and court support.
• Activate three new correctional institutions and hogiu

construction of four facilities.

• Adopt a more cautious approach to new State and local

law enforcement grants.
• E.xpand resources for increased enforcement of the anti-

trust laws.

• Emphasize apprehension and deportation of illegal alien-;.

State and local governments have the primary responsibihty for law

enforcement and the administration of justice; they will spend an

estimated $15j3illion for these purposes in 1977. Proposed Federal

outlays for law enforcement and justice, which include $S34 million of

assistance to State and local governments, are e.^limated to be $3.4

billion in 1977—nearly the same as in 197G. In 1978, outlays for tlifsc

pr(igiaiii> are projected to bo %?,.?, billion. Further discu~-iori o''

Federal activities in the law enforcement, area is contained in >pc' ia!

Analysis N, "Federal Programs for the Reduction of Crime."

Federal law enforcement and prosecution.
—Outlays for Federal

law enforcement and prosecution will increase slightly in 1977 to an

estimated $1,933 miUion.

During the past year, the Bureau of Alcohol, Tobacco and Fircarni-

(ATF) began an intensified effort to curtail illegal commerce in hrc-

arms. This action is designed to assist local police in disrupting

distribution channels and prosecuting those who engage in this trade.

Vigorou-.; enforcement of present firearms laws will complement the

Admmi-^tration's legi.slative proposals, which include mandator}

sentences for felons convicted of using such weapons, prohibition-
on

the manufacture and sale of "Saturday night specials," and a man-
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LAW ENFORCEMENT AND JUSTICE

[In mitlions of dollars)

Program or agency
1975

actual

Recom- '

Outlays mended
budget

1976 TQ 1977 authority
estimate estimate estimate for 1977 '

Federal law enforcement and prosecution:

Drug Enforcement Administration 132 155

Federal Bureau of Investigation 439 468

Immigration and Naturalization Service 179 212

Justice Department legal activities 226 245

Legal Services Corporation 85

Secret Service 86 110

Customs Service. 299 338

Bureau of Alcohol, Tobacco and Firearms 95 108

Other 138 164

Subtotal, Federal law enforcement and

prosecution 1,593 1.885

Federal judicial activities 279 338

Federal correctional and rehabilitative activ-

ities 226 267

Law enforcement assistance 853 919

Deductions for offsetting receipts —9 —7

Total 2,942 3,402

43
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Outlays (or Law Enforcement and Justice

.'. , SBilliont

3.5

1967 1968 1969 1970 1971 1972 1973 1974 1975 1976 1977

Flieal Yean EtKraot*

smuggling. DEA will emphasize control of hard drugs and ronccntrato

its resouices on high level offenders in order to disrupt distribution

channels and organizations.

Outlays for the Federal Bureau of Investigation will decline slightly

due to expected productivity increases, im])roved management prac-

tices, and deferred acqui^iti()n of ^elected equipment. The intensive

effort to combat white collar and organizer! crime will not be

diminished.

The Justice Department conducts most Federal litigation in both

civil and criminal matters. Most Washington-based legal divisions will

be held to 1976 stafT levels. However, additional resources are re-

quested for the Antitrust Division in order to carry out the A(Jmin-

istration's program for increased enforcement of the antitrust laws.

Staff in the U.S. attorneys' field offices will expand by 9% to handle

burgeoning civil and criminal caseloads of increasing complexity.

The Legal Services Corporation provides aid in non-criminal cases

for clients who are unable to afTord legal services; outlays are estimated

to be $8.3 million in 1977.

Constitutional guarantees of equality are enforced through civil

rights programs of the Department of Justice and other Federal

agencies. These programs are discussed in detail in Special Analysis

M, "Federal civil rights activities."
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Federal judicial activities.—B}^ law, the President's budget for-

wards estimates for the Judiciary without change. In 1977, the budgets

of the Supreme Court, the appellate and district courts, other ac-

tivities of the judicial branch in this subfunction, and certain other

judicial activities amount to $378 million, an increase of 12% from

1976 level of $338 million.

Federal correctional and rehabilitative activities.—Three new

correctional institutions will be activated and construction will begin

on four additional facilities—metropolitan detention centers in Detroit

and Phoenix, a j^outh correction center in Alabama, and an adult

correction center in New York. These facilities arc needed to alleviate

overcrowding problems in existing penal institutions.

Law enforcement assistance.—The Law Enforcement Assistance

Administration (LEAA) is responsible for providing Federal assistance

to State and local criminal justice systems; legislation to extend the

LEAA program for 5 years has been submitted to the Congress. In

1977, proposed outlays for LEAA grant programs will decline by 8%,

reflecting a more cautious aj^proach in this area. Improved selectivity

in grant activities, coupled with a greater distribution of resources for

evaluation and research, will enable LEAA to determine and pursue

those programs which promise the most impact on reducing crime in

the United States. Such evaluation will improve decisions on the

level and direction of LEAA assistance.

In 1977, State and local governments will be asked to pay one-half

the costs of law eiiforcement training programs conducted for their

officials by the FBI. Other Federal agencies will continue to provide

technical assistance upon request.
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LAW ENFORCEMENT AND JUSTICE

Program Highlights
•

Intensify enforcement activities directed against major
drug traffickers and white collar and organized crime.

• Expand antitrust activities of the Department of Justice

in order to reduce artificial inflationary pressures on
costs and prices.

• Develop recommendations, under the auspices of a new
Cabinet-level committee, to deal with the problem of

illegal aliens.

• Increase Immigration and Naturalization Service outlays

by $34 million to cope with the increasing number of

illegal aUens.
• Provide legal aid to indigent defendants through the

newly created Legal Services Corporation.
• Continue to develop a balanced correctional system by

building new community and institutional facilities and

by emphasizing vocational rehabilitation programs.
• Promote more effective State and local criminal justice

systems through the Law Enforcement Assistance

Administration.

State and local governments have the primary responsibility for law

enforcement and justice. Federal programs include enforcement of

Federal laws and fmancial support for law enforcement activities of

State and local governments. Outlays for these purposes will be $3.3

billion in 1976. Special Analysis N, "Federal Programs for the Re-

duction of Crime," in the Special Analyses volume of the Budget
discusses all Federal activities related to the reduction of crime.

Federal law enforcement andprosecution.—Onil&js for Federal

law enforcement and prosecution, which are primarily responsibilities

of the Justice and Treasurj- Departments, will rise from $1,582

million in 1975 to $1 ,726 million in 1976.

During the past year, the consolidation of Federal drug enforce-

ment activities under the Drug Enforcement Administration (DEA) has

continued. The DEA coordinates Federal activities, provides technical

expertise and training to support State and local police, and assists

foreigiT governments in controlling the illegal production and smug-

gling of dangerous drugs. In 1976, a new intelligence center in El Paso,

Texas, will be opened to support* the narcotics intelligence effort.

This center will coordinate the collection, analysis, and dissemination

80-321 O - 77 - 15
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LAW ENFORCEMENT AND JUSTICE

(In millioni of dollars]

Program or agency
Outlayi

1974
actual

1975
estimate

1976
eitimste

Federal law enforcement and prosecution:

Drug Enforcement Administration 98 136

Federal Bureau of Investigation _-. - -- 38 1 435

Immigration and Naturalization Service 149 175

Secret Service 68 83

Customs Service 225 305

Bureau of Alcohol, Tobacco and Firearms 79 96

Justice Department legal activities 183 219

Other 91 131

Subtotal, Federal law enforcement and prosecution. 1 , 274 1 , 582

Federal judicial activities 22 1 323

Federal correctional and rehabilitative activities 202 219

Law enforcement assistance:

Law Enforcement Assistance Administration 770 862

Legal Services Corporation -- 47

Subtotal, law enforcement assistance 770 909

Deductions for offsetting receipts —5 —6

Total 2.462 3,026

153

459

209

97

314

102

239

153

Recom-
mended
budget

authority
for 1976 '

,726

350

258

887

72

959

-4

3,288

151

466

210

98

305

101

245

148

1.725

354

254

770

72

841

-4

3,169

'Compares with budget authority of $2,615 million in 1974 and $3,074 million in 1975.

of narcotics trafficking information. Outlays for the DEA will reach

$153 million in 1976, an increase of $17 million over 1975.

Outlays for the Federal Bureau of Investigation (FBI) will increase

by $24 million to $459 million. In 1976, the FBI will give highest

priority to white collar and organized crime.

The Immigration and Naturalization Service (INS) will have outlays

of $209 million in 1976. This increase of $34 milUon will improve the

detection, apprehension, and expulsion of illegal aliens. During 1976, the

INS will begin to issue a new, counterfeitproof alien documentation

card which will prevent illegal entry into the U.S. by the use of forged

documents. There will be an increased effort to understand better the

illegal alien problem and to develop more effective approaches for

dealing with it.

Law enforcement activities in the Treasury Department will also

increase in 1976. Secret Service outlays will increase fi'om $85 million

in 1975 to $97 million in 1976 to provide for expanded protection of

Presidential candidates and of foreign missions in Washington, D.C.
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The Bureau of Alcohol, Tobacco and Firearms (ATF) will continue

to improve its programs to enforce Federal firearms and explosive

laws. The Customs Service will continue to improve its system for

processing imports.

Outlays for Law EnForcement and Justice

SBillilMU

3.5
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The Justiro Department conducts most Federal litigation in both

civil and criminal matters. Outlays for the legal divisions of the

Justice Department will increase 9% in 1976 to $239 million. Staff in

the U.S. Attorneys' field offices will expand in order to handle additional

caseload and to deal with increasingly complex cases. The Antitrust

Division will expand its enforcement activities to promote competi-

tion and reduce artificial inflationary pressures on costs and prices.

Civil rights are another principal Federal enforcement responsi-

bility. The constitutional guarantees of equality are enforced through

civil rights programs by the Department of Justice and other Federal

agencies. See Special Analysis M, "Federal civil rights activities,"

for a more detailed discussion of Federal civil rights activities.

Federal judicial activities.—By law, the President's budget con-

tains estimates for the Judiciary as they are submitted by that branch.
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The Federal Judiciary proposes to spend $341 million in 1976 for the

Supreme Court, the appellate and district courts, and the other

activities of the Judicial branch in this subfunction.

Federal correctional and rehabilitative activities.—Commu-

nity and institutional treatment programs will continue to expand.

Seven additional community treatment centers and two new correc-

tional institutions will be opened in 1976. Programs to divert accused

defendants from prosecution to community programs supervised by
the probation offices of the U.S. courts will be initiated in selected

districts in cooperation with the U.S. Attorneys. Outlays for correc-

tional and rehabilitative activities will total $258 milUon.

Law enforcement assistance.—The Law Enforcement Assist-

ance Administration (LEAA) is the principal Federal agency for

providing law enforcement assistance to State and local governments.

Total LEAA outlays for 1976 are estimated at $887 million. In 1976,

$485 million will be distributed as bloc grants in support of State and

local law enforcement activities. Other Federal agencies, such as the

FBI, ATF, and Bureau of Prisons, will continue to provide technical

assistance to State and local governments upon request. The new

Legal Services Corporation will provide funds for assistance for

indigent defendants who are unable to pay for the cost of legal serv-

ices. Its outlays are estimated to be $72 million in 1976.
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SPECIAL ANALYSIS M
FEDERAL PROGRAMS FOR THE REDUCTION OF CRIME

Reduction of crime is a high priority within the Federal Govern-
ment. Nineteen Federal agencies and commissions participate in

providing
an effective national res[)()nsp to the crime problem. Federal

priigraiiis
are not only concerned with enforcing statutes and ad-

iiiini~.tering criminal justic'e but are also designed to increase under-

.-taiidiiig of the causes of criminal behavior, prevent the commission
,,f criminal acts, rehabilitate offenders, and reform Federal criminal
law-. The goal is to reduce the rate of ci'iininal violations, thereby
i:niting the substantial economic and socinl costs of crime.
The Federal criin(> reduction pi'ogi'am complements activities of

•-;,ite and local governments, which b(Mr the heaviest burdens and
\\ide-,t resi)()nsibililies for law eid'orcenient and administration of

iii-iice. Federal assistance in the form of grants-in-aid, training, and
technical assistance contribTites to the effectiveness of State and local
clime reduction programs.

ACCOMTLISHMEXTS OF THE J-'a.ST Ye.\R

There were numerous accomplishments in the area of crime reduc-
tion during the past year. Among the most significant developments
were:

• lieduction of 2% in the Nation's crime during calendar year 1972,
the i's^i actual reduction in the volume of crime since 1955.

• ('reation of a consolidated Drug Enforcement Administration
within the Department of rjii-.tice to permit more effective on-
furcement of Federal narcotic laws and better coordination with
State and foreign governments in the overall effort to stem the
flow of illicit drugs.

• increase in worldwide seizures of opiates (in heroin eciuivalent
p<uiiui.sj from 5,5UU in 1972 to 9,800 in 1973, and an increase in

drug arrests from 15,500 to 24,900.
• f"2nactmenl of the Crime Control Act of 197.3, extending the Law
Enforcement Assistance grant program through 1976 and stream-

lining its administration to ensure a smoother flow of grants to

State and local governments.
• Convocation of the National Conference on Criminal Justice to

review the standards and goals formulated by the National

Advisory Conunission on Crinunal Justice and to develop a com-
mitnu'nt and strategy for implementing standards and goals in

each State.

1975 Budget Highlights

Federal outlays for the reduction of crime will total $3.0 billion in

l'*75, as compared with $2.8 billifm in 1974 and $2.3 billion in 1973.

189
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It is estimated that expenditures for this purpose by all levels of
government—Federal, State, and local—will exceed $19 billion jn
1975. Of the $3.0 billion in Federal expenditures alone, $1.2

billion
or 41% will be used to assist State and local governments to improve'
their criminal justice systems. Outlays directed to other levels of

government in 1975 are 25% greater than the comparable figure in
1973. Once again in 1975, the Department of Justice will conduct the
most extensive Federal crime reduction program with expenditure of
$1.9 billion. The Department of the Treasury has the second largest
Federal program which is budgeted for $326 million in 1975.

Table M-l. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
AGENCY '

(in thousands of dollars)

Agency
Outlays

1973 1974 1975
actual estimate estimate

The Judiciary..: 73,745 83.698 92,267
Executive Office of the President 11,605 70,979 38,368

Department of Agriculture 6,440 7,105 8.018

Department of Commerce 1,280 1,878 2^378

Departm.ent of Defense—Civil __ 5.182 5,755 5,815

Department of Health, Education, and Welfare 132,118 196,997 219,980

Department of Housing and Urban Dtvelopment 34,800 34.800 13,000

Department of the Interior 38,299 42,964 40.780

Department of Justice 1,350,981 1,741,813 1,891,515

Department of Labor ._. . 143,284 89,600 92,400

Department of State . 20,583 34,416 37,399

Department of Transportation 48,743 32,585 30.134

Department of the Treasury . 252,700 291,344 326,376
General Services Administration . 93,412 97,916 69,791
Veterans Administration , 80.053 92,346 82,251
Other independent agencies 469 991 2,026

A
Total Federal outlays 2,293,694 2,825,187 2,952,504

I Does not include Department of Defense— Military and $38.2 million of outlay for the U.S.
Postal Service which are included in the Annexed Budget for 1973.

Application of resources to the reduction of illicit drug traffic, a majfir
contributor to crime in America, will be expanded throughout the full

ranee of Federal criminal justice activities. The new Drug Enforce-11** •

ment Admmistration consolidates Federal drug enforcement activ-

ities previously scattered in five separate agencies. The Drug Enforce-
ment Administration luis responsibihty for planning a comprehensive
Federal enforcement strategy and developing a coordinated program
consistent with that strategy. Outlays and narrative descriptions con-

cerning the Federal drug enforcement program are found throughout
this special analysis, while a summary of expenditures related to

enforcing drug laws is contained in table M-2.
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Table M-2. FEDERAL OUTLAYS FOR DRUG ENFORCEMENT '

(in millions of dollars)

Outlays
Agency

Department of Agriculture

Oepartment of Defense —Civil

Depaitment of Justice:

Drug Enforcement Administration

Law Enforcement Assistance Administration

Other activities .

Department of State

Department of Transportation

Department of the Treasury:
Customs Service . 46.4 41.9 41.9

Internal Revenue Service ..... 16.9 20.3 20.7

1973
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will be spent for collection of quantitative data, and $76.7 million
for research. This compares with $104 million for research and
statistics in 1974.

• During 1975 the Drug Enforcement Administration's catalog of

information and statistics on controlled substances will reach

maturity, providing a compreliensive data base for identifying and

investigating large quantities of abusable substances which may
be entering illicit markets.

• The Coast Guard will continue research to improve its capability
for detecting pollution law violations by developing advanced
iill-weather means of detecting, identifying, and quantifying dis-

charges of oil and hazardous polluting substances.
• The U.S. Postal Service will continue development of improved

postal security and detection devices such as a letter tracing

sy>lcm, anti-tainporing devices for mail sacks, and portable
containers for suspect letter bombs.

. . .

'

•
E.xpoiulitures l)y tho Law Enforcement Assistance Administration

to develop and evaluate new enforcemenL technology will total

$29 million in 1975, while criminal statistical collection will

account for $33 million.

lieform of criminal laws.—Criminal law reform consists of efforts to

improve the effectiveness of criminal statutes and assure that they

accurately reflect the values and standards of our society.

• $5.5 niillicjn will be spent on criminal law reform in 1975, a 32%
increase over the comparable amount in 1974. Approximately
62% of the 1975 expenditures will support law reform efforts

in vState and local governments.
• In 1975 the National Commis.sion for the Review of Federal and

State Laws Relating to Wiretapping and Electronic Surveillance

will bc1::onducting its first full }ear of study into the impact of the

Omnibus Crime Control Act of 1968 on the use of wdretaps for

law enforcement purposes.
• A special unit within the Criminal Division of the Justice Depart-
ment has been created to establish procedures and coordinate

use of the immunity provisions of the Organized Crime Control

Act of 1970, as well as monitor requests for immunity.
• The Drug Enforcement Administration will continue drafting and

revising regulations and procedures, as well as gathering informa-

tion for administrative hearings on provisions of tlie Comprehen-
sive Drug Abuse Prevention and Control Act which will be

applicable to individuals and industry alike.
• During 1975 the Commission to Review National Policy Toward

Gambling will hold public hearings and conduct studies and

surveys to determine the nature, extent, and public attitude

toward gambling in order to formulate recommendations on a

national policy.

Prevention of crime.—Crime prevention includes efforts to limit the

probability that criminal acts will be committed through means other

than direct enforcement or general correctional activities. This cate-

gory therefore encompasses pubhc education, drug addict rehabilita-
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Table M-3. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND SELECTED ACTIVITY '

(in thousands of dollars)

Outlays
Major program and selected activity —

1973 1974 1975
actual estimate estimate

Crime research and statistics:

Statistics on crime, criminals, and criminal justice system. __ 28,374 33,902 36,595
Research on criminal behavior and sociology of crime 45, 675 70, 331 76, 703

Program total 74.049 104.233 113.298

Reform of criminal laws _ 2,738 4.215 5.545

Services for prevention of crime:

Public education on law observance, enforcement, and crime

prevention 23,603 34,092 36,507

Special programs for the rehabilitation of narcotic addicts. . 117, 850 245, 368 236, 959

Prevention and control of juvenile delinquency . 66,667 82,724 95,424

Development of other community crime prevention services. 173,006 131,920 119,100

Program total . 381.126 494,104 487,990

Criminal law enforcement:

Investigations into violations of Federal criminal law _ 702,239 766,104 832,175
Federal police 102,175 107,009 116,978

Assistance to Statf and local governments for enforcement.. 145,249 208,260 219.878

Program total 949.663 1.081.373 1.169.031

Law enforcement support:
Criminal intelligence and information systems 29.151 42,221 44,997
Education and training of enforcement officers.. _ 151,385 164,985 160,207

Laboratories and criminalistics 28,115 37,204 41,636

International programs in support of domestic law enforce-

ment 28,077 42.191 46.958

Program total 236.728 286.601 293.798

Administration of criminal justice:

Conduct of Federal criminal prosecutions 68,147 80,077 91,607

Operation and support of Federal court systems 83,677 96.336 103.904

Assistance to States and localities for improved administra-

tion of justice 45.078 58.132 60.662

Program total J 196.902 234.545 256,173

Rehabilitation of offenders:

Operation of Federal correctional institutions. 132.478 199.921 179,972

Federal probation, parole, and community tieatment 15,550 18.912 22,230

Federal inmate education and training 9,467 11,230 12,872

Federal inmate medical treatment 9,190 11.382 12,934

Other programs supporting Federal corrections 1,967 2,065 2,473

Assistance to States and localities for improved correctional

programs 229.110 307.778 327.170

Program total.: 397.762 551.288 557.651

Planning and coordination of crime reduction programs 54, 726 68, 828 69. 1 8

Total Federal outlays 2,293,694 2,825,187 2,952,504

' Does not include Department of Defense— Military ani^U.S. Postal Service.
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tion, juvenile delinquent programs, and projects to improve police-

community relations.

• An estimated $488 million will be concentrated on crime preven-
tion programs in 1975, representing a 28% increase above 1973.

• The bulk of the Federal drug treatment, rehabilitation, research,
and prevention programs will be located in the new National
Institute on Drug Abuse within the Alcohol, Drug Abuse, and
Mental Health Administration in HEW.

• New outreach programs linked with the criminal justice system
will be encouraged by the Special Action Office for Drug Abuse
Prevention in 1975 to bring into treatment hard-core addicts who
have not sought treatment or have dropped out of a program.

• The Urban Mass Transportation Administration expects to make
$2 million in grants to State and local governments in 1975 for

procurement of public transit equipment containing crime prever-
tion devices.

• In 1975 HEW \vill fund sufficient drug treatment capacity to care

for every addict seeking help.
• During 1974 and 1975, the Law Enforcement Assistance Admin-

istration will encourage States and localities to adopt the crime

prevention standards developed by the National Conference on
Criminal Justice.

Criminal law enforcement.—Criminal law enforcement consists of

activities to detect, identify-, and apprehend violators of criminal laws.

Federal support of State and local enforcement is included in this

category, as is investigation b}^ Federal agents into the wide variety
of Federal offenses. Representative programs include policing of

Federal reservations, special activities against organizeii crime and
illicit drug trafficking, and grants to upgrade the etfectivencss of State
and local law enforcement.

• Criminal law enforcement will account for $1.2 billion in out-

lays during 1975, including $220 milUon in support of State and
local enforcement programs.

f Additional personnel are being added to the FBI to assist in

automating its criminal fingerprint file and to purge and reorder
its extensive civil fingerprint file.

• The Internal Revenue Service will add 324 personnel to its tax

fraud investigative force in 1975 in order to intensify its effort

against tax evasion.
• The Department of Transportation and the Criminal Division in

the Department of Justice will be joining forces to foster improve-
ments in State car title and registration systems in order to

frustrate false documentation by auto theft rings.
• The Department of Labor will continue to assist Federal strike

forces against organized crime by furnishing compliance officers

to identify, investigate, and assist in the prosecution of labor

racketeers who manipulate welfare and pension funds.
• In 1975 the Executive Protective Service will provide expanded

protection for foreign diplomatic missions against potential ter-

rorist and other criminal activity.
•
Nearly 300 border patrol agents will be added to the Immigration
and Naturalization Service in 1974 ami 1975 to strengthen an
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enforcement program which apprehended 466,755 unlawful aliens
and seized 107 tons of marihuana during 1973, both record highs.

• The Securities and Exchange Commission will continue to give top
priority to cases involving organized crime, particularly those
instances concerning criminal infiltration into the securities

industry.
• During the next year the Bureau of Alcohol, Tobacco, and Fire-
arms expects to more than double its identification of firearms
used in criminal acts, which will assist Federal, State, and local
law enforcement.

• A drug div?rsion investigation program, conducted by the Drug
Enforcement Administration and funded by the Law Enforcement
Assistance Administration, will encourage States to curb the
illicit diversion of drugs at the retail level in 1975.

• A new Surface Law Enforcement Patrol will be operated in
Florida during 1974 and 1975 by the Coast Guard to implement
the United States-C'uba antihijacking agreement and to act as a
deterrent to narcotics smuggling and introduction of illegal aliens
into this country.

• During 1974 and 1975 the Federal Aviation Administration will
continue to direct the intergovernmental effort targeted against
hijacking, which prevented any successful attempts in 1973.

Law
enfp'ftement support.

—Law enforcement support entails activi-
ties contributing to the effectiveness of criminal law enforcement.
Included are operation of criminal intelligence systems, education and
training of enforcement officers, activities of forensic laboratories, and
international programs supporting domestic enforcement efforts,

primarily in the area of narcotics control.

•
Outlays of $294 million are projected for law enforcement support
in 1975. Of this amount, $207 mihion will assist State and local

enforcement by funding laboratories, training programs, and
criminal intelligence networks.

• Construction contracts of $19 million arc planned in 1975 for the
new Federal Law Enforcemen Training Center, which will

provide basic and specialized training to Federal personnel in a

variety of law enforcement subjects.
• The Drug Enforcement Administration will support State and

local drug enforcement activities in 1975 by conducting 60
schools for 4,300 law enforcement officers, training 100 chemists
in 5 forensic workshops, and analyzing an estimated 22,350
drug exhibits for non-Federal police agencies.

• The Veterans Administration will provide financial assistance for

15,500 policemen to pursue on-the-job training and related
academic instruction during 1975.

• In 1975 the Treasury Enforcement Communications System
operated by the U.S. Customs Service will be expanded to make a

comprehensive smuggling intelligence file available to enforce-
ment officers at all major interiuitional airports and some seaports
in the United States.

•
During 1975 the State Department will use Foreign Assistance
Act funds to continue to support for^Mgn governments in their

efforts to disrupt the flow of illicit narcotics to the United States
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through training in drug enforcement and intelligence, equip-
ment procurement, advisory assistance, and crop substitution

projects.

Administration of criminal justice.
—This category includes the

preparation antl prosecution of criminal cases, operation of court

systems, trial of cases, provision of adequate defense, and related

supjDorting activities.

• Over $256 million will be devoted to prosecution of criminal
cases and administration of criminal justice in 1975, including
$61 million for assisting State and local prosecution and court

systems. 0])eration of the Federal judiciary will require ex-

penditure of $104 million in 1975; criminal prosecutions will

account for $92 million.
• The addition of 241 people to U.S. Attorney^' offices in 1975 will

bo applied to reduce the large number of criminal cases declined
for prosecution each A-ear due to lack of litigutivo resources.

• The fees and expenses of witnesses ajjpearing on behalf of the
Federal Government to provide factual information or expert
testimony will require expenditure of $12 million in 1975.

• The Antitrust Division of the Department of Justice will use a

lo^c personnel increase in 1975 to expand its economic analysis
of anti-competitive practices in order to improve enforcement of

antitrust and consumer protection cases, particularly in those
matters related to energ}".

• The Federal court system will improve its ability to handle
criminal cases through a 12% increase in support personnel in

1975.
• In coordination with the Criminal Division and \ho Internal Reve-
nue Service, the Tax Division of tlie Justice Department will in-

crease its^prosecutivc efforts against organized crime racketeers

during 1975.
•
Woi-king with U.S. district courts and magistrates, the National
Park Service will initiate a new ])rocedure in 1975 to permit
violators of petty Federal offenses to forfeit collateral rather
than unnecessarily clog court dockets.

• During 1975 the Drug Enforcement Administration will contijiue
to assist State officials prosecute cases under State uniform
controlled substances acts and conduct revocation proceedings
before State licensing boards.

• The U.S. Marshal Service will establish coordinators in each
Federal appellate district during 1975 to supervise and upgrade
the service of Federal warrants by deputy marshals.

liehdbilitation oj offenders.
—These programs encompass Government

custody and rehabilitation of criminal offenders, including supervision
and operation of correctional institutions, inmate and offender treat-

ment and training programs, probation and parole services, and other

supportive functions.

• Expenditure of $558 million will support rehal>iHtation of of-

fenders in 1975, as compared with $551 million in 1974 and $398
million in 1973. Of the 1975 total, $.327 million will be allocated
to non-Federal correctional activities.
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• During 1975, $222 million will be spent on correctional programs
of the Bureau of Prisons, with emphasis on developing a balanced

system of community and institutional facilities for the reintegra-
tion of offenders into society'.

• The U.S. Board of Parole will regionalize its operations and im-

plement new decisionmaking criteria to ensure greater ecjuity,

consistency, and speed in the parole process in 1974 and 1975.
• The Probation Service of the Federal judiciary will add .340

officers in 1974 and .320 officers in 1975 to improve probation
and parole supervision.

• HEW will make grants of $4.2 million in 1975 to enable an
estimated 67,800 inmates in penal institutions to enroll in adult
education classes aimed at providing at least a high school
education.

Planri'tfifj and coordination.—Included in this category are outlays

sup|)orting State and local criminal justice i)lanning, as well as coordi-

luition of Federal enforcement activities internally and with interna-

lional enforcement efforts.

• Approximately $G9 million will he spent on planning and co-

ordination of crime reduction programs in 1975, consisting

primarily of $()2 million n expenditures l)y the Law Enforcement
Assi.^tah'f^e Admiui-tration to encoui'agc Slate and local govern-
ments to ])lan and evaluate their criminal ju>lice activities.

• The Special Action Office for Drug Abu^e Prevention will con-

tinue to plan and coordinate all Federal drug abuse prevention
anfl treatment activities during 1975.

• In 1975 the Department of State will continue to work with foreign

governments and international organizations to implement drug
control ]i()licies and coordinate interagency participation in the

international narcotics control effort.
• Xew cabinet subcommittees on domestic enforcement and treat-

ment will coordinate Feileral interdepartmental drug abuse

aclivitie:^ during 1975.

Table M-4. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND AGENCY '

(in thousands of dollars)

Outlays
Major program and agfncy

Crime research and statistics:

The Judiciary
Executive Office of the President

Department of Agriculture

Department of Defense—Civil

Department of Health, Education, and Welfare

Department of Justice

Department of Transportation

Department of the Treasury
Other independent agencies

Program total _

!973
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Table M-4. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND AGENCY '

(in thousands of dollars)—Continued

Major program and agency
Outlays

1973
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Table M-4. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND AGENCY '

(in thousands of dollars)—Continued

Major program and agency
Outlays

1973 1974 1975
actual estimate estimate

Rehabilifation of offenders:

Thejudiciary .-.. 9,533 11,304 13,002

Department of Defense—Civil 856 948 962

Department of Health. Education, and Welfare 47,837 48,270 48,270

Department of Housing and Urban Development ... 5,300 5,300 2,000

Department of the Interior 391 400 429

Department uf Justice
'

322,661 480,066 487,988

Department of Labor 11,184 5,000 5,000

Program total 397,762 551,288 557,651

Planning and coordination of crime reduction programs:
Executive Office of the President 4,215 5,000

Department of Justice _. . 53,822 63,578 62,885

Department of State 904 1,035 1.133

Program total

'

54,726 68,828 69,018

Total Federal outlays 2,293,694 2,825,187 2,952,504

Does not include Departn:ient of Defense — Miiit.iry and U.S. Postal Service.
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Table M-5. SELECTED CRIME REDUCTION DATA (doUars in thousand*)

1971 1972 1973

Federal outlays for crime reduction:

Federal crime reduction outlays assisting States and locali-

ties $414,773 $674,785 $966,863

Federal crime reduction outlays for reduction of Federal

crimes $937,982 $1,131,608 $1,326,831

Total Federal outlays for reduction of crime $1,352,755 $1,806,393 $2,293,694

Federal personnel:
Full-time Federal criminal investigators

' 15.489 17.507 19.117

U.S. attorneys and assistant attorneys (man-years on

criminal workload) 712 763 722

Attorneys
—criminal di\'ision (man-years) 239 271 -366

U.S. district court judgeships 402 498 498

State and local crimes: ^

Serious crimes recorded (UCR -table 2) 5.955.200 5.891,900 {*)

Violent crimes recorded (UCR-table 2) 810,020 828,150 (*)

Rate of serious crimes per 100,000 inhabitants (UCR—^table

2) 2,907 2.830 (<)

Rate of violent crimes per 100.000 inhabitants (UCR-
table 2) . -. 393 398 (<)

Percent index crimes cleared by arrest (UCR—table 13 in

1971, table 15 m 1972) .--. 20.9 22.0 (*)

Percent found guilty of persons charged by police (UCR—
table 15 in 1971. table 18 in 1972) 64.7 65.2 (<)

Federal investigations:

FBI, investigative matters received
:---.---

828,059 824.252 774,579

Immigration and Naturalization Service (investigations

completed) . 28,542 30.245 30.940

Postal Service, criminal caseload 510.220 462.671 339.350

IRS, cases closed 7.381 8,518 8,500

U.S. Customs Service, cases closed _ 38,062 40.076 40,276

Secret Service, cAses closed 132.750 M58,87l 124,389

Bureau of Alcohol. Tobacco, and Firearms, cases closed 6.339 6.964 5,403

Disposition of Federal criminal matters:

Investigative matters presented for prosecutive decision—
prosecution declined _._ 94.032 119.064 93,926

Federal criminal cases commenced » 41,290 47,04^ 40. 3b7

Federal criminal cases terminated^ 37.715 46,090 41.389

Federal criminal cases pending
8 24,485 25,438 24,416

Federal criminal cases pending over 6 months
"

6,602 5,462 5,114

Federal criminal defendants convicted 33.604 39,587 37.261

High echelon organized crime figures convicted 61 60 69

Corrections:

Average Federal jail population 4.733 5.160 5.870

Average Federal prison population 20,949 21.329 22,294

Court commitments to Federal institutions 12,613 13,677 15.677

Average Federal prison sentences (months) 47.8 47.9 51.0

Persons under supervision of Federal probation system (end
of year) 42.549 49,023 54.346

Federal paroles granted 5.851 6.174 6.339

Warrants issued for violation of conditions of release from

prison 2.044 1.906 1.635

Executive clemency petitions granted 173 255 20/

1 CSC jobs classified in scries 1811 as of October 31.
- Includes internal security functions transferred into the Criminal Division.
^ From FBI uniform crime report.
' Not available.
' Reflects closing out case backlog where no further investigation was warranted.
* Excludes transfers.
' Excludes pending cases of fugitives.
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FEDERAL PROGRAMS FOR THE REDUCTION OF CRIME

Federal programs for the reduction of crime are a cooperative effort

of many Federal agencies. While the Department of Justice and the

Federal Judiciary are charged with the broad basic functions relating
to reduction of crime, other executive departments and agencies have
crime prevention and suppression functions growing out of their pri-

mary program activities or ability to bring special knowledge and com-

petence to the solution of crime problems. Strong emphasis is given to

cooperation with State and local criminal justice agencies with funds
and technical assistance provided to improve their effectiveness and

joint efforts undertaken ^\-ith respect to many crime problems. The
objective is to generate an effective response to the crime problem by
all elements of the Nation's criminal justice system.

Accomplishments of the Past Year

Notable progress has been made the past year to improve the ef-

fectiveness of law enforcement and upgrade the qualit}^ of the criminal

justice process. Accomplishments of particular significance include:

• The FBI crime index increased only 1% during the first three

quarters of 1972, which is the lowest rate of growth since 1960
when the statistics were first collected.

• Creation of the Office for Drug Abuse Law Enforcement, under
direction of the Special Consultant to the President for Drug
Abuse Law Enforcement, has brought integi'ated and compre-
hensive Federal, State, and local resources to bear on the heroin
distribution networks in over 40 cities.

• Enactment^ of legislation for the protection of foreign officials

and official guests of the United States, sponsored by the Admin-
istration, strengthens Federal law pertaining to attacks on and
demonstrations against representatives of;foreign nations in order
to deter increasing harassment of and violence directed at foreign
ofhcials, particularly from the Soviet Union and Middle East
nations.

• Establishment of the Office of National Narcotics Intelligence
within the Department of Justice provides more effective col-

lection and use of information on drug trafficking.
• Control of aircraft hijacking has been strengthened by issuance of

new Federal Aviation Administration regulations requiring
airports to station armed guards at passenger checkpoints and
airlines to provide 100% inspection of all passengers and their

carry-on baggage.

1974 Budget Highlights

In 1974, Federal outlays for the reduction of crime will total almost
$2.6 bilhon. This compares with $2.4 billion in 1973 and $1.8 billion

196

80-321 O - 77 - 16
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in 1972. It is estimated that crime reduction expenditures at all

levels of government—Federal, State, and local—will total $18
billion in 1974. Of the $2.6 billion in Federal expenditures in 1974,
$1,187 million or 46% of the total will be directed to assisting State
and local governments in their crime reduction activities. Comparable
figures were 37% in 1972 and 42% in 1973. The remainder of the

1974 outlays will fund direct Federal involvement in criminal justice
activities.

The Department of Justice spends the largest amount on crime
reduction with $1,563 million estimated for 1974. Special emphasis
will be directed toward controlUng the illicit distribution of narcotics

and dangerous drugs, combating organized crime, preventing terrorist

activities aimed at foreign officials and domestic government institu-

tions, and rehabilitating criminal offenders.

Legislation will be jiroposed to merge several of the Law Enforce-
ment Assistance Administration (LEAAj categorical grants into Law
Enforcement Revenue Sharing (LERS). In 1974, $800 million in

assistance to State and local government will be allocated through
LERS and LEAA discretionary funding for the various crime reduc-
tion activities highlighted in this analysis.

Table M-1. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
AGENCY 1

(in thousands of dollars)

Agency
Outlays

1972 1973 1974
actual estimate estimate

Thejudiciary 71,476 77,820 85.012

Executive Office of the President 13,403 52,871 32.700

Agency for International Development . 4,968 23,800 35,600

Department of Agriculture 5,459 5,544 5.615

Department of Commerce -. 1,127 1,467 1,767

Department of Defense—Civil 4,676 5,102 5,531

Department of Health, Education, and Welfare 125.387 175,657 226,473

Department of Housing and Urban Development 29,339 34,222 35,220

Department of the Interior 32,103 40,251 39,709

Department of Justice 1,011,447 1,315,876 1,562,534

Department of Labor 84,146 157,700 86,900

Department of State. _ 829 1,037 1.095

Department of Transportation 41,929 48,722 32,297

Department of the Trea.ry 215,219 262,297 285,286

General Services Administration 75,269 102,113 82,957

National Aeronautics and Space Administration 722 254

Veterans Administration 53,252 74,856 79,364

Other independent agencies 35,642 36,402 ^\,]b'i

Total Federal outlays 1,806,393 2,415,991 2,599,223

' Does not include Department of Defense— Military.
' Excludes $36,357 thousand of outlays for the U.S. Postal Service which are included in the

Annexed Budget for 1974.

Crime Reduction Program by Activities

Budget outlays reported in this special analysis cover all Federal

programs dii'cctly related to or closely associated with crime reduction,
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except outlays associated with programs of the Defense Department.^
The analysis includes estimated costs of criminal adjudication by the

judiciar}'. It excludes general social programs, even though such

programs may indirectly reduce crime, unless they are clearly within

the context of crime reduction or prevention, e.g. vocational training
of prisoners or treatment and rehabilitation of narcotic addicts. The
analysis does not include background investigations for employment,
administrative inspections, or investigations of a regulatory nature
which may in rare cases result in the application of criminal sanctions.

Where activities involve both criminal and civil proceedings, e.g.

operation of the couits, an allocation of outlays to the criminal

function has been estimated.

Crime research and statistics.—Crime research and statistics includes

the various Federal activities designed to produce statistics, perform-
ance data, and quantitative knowledge concerning crime, criminals,
and the criminal justice system, and to develop improved methods and

techniques for operation of that system.

• Outlays of $96 million will be devoted to crime research and
statistics in 1974. Of this amount $32 million will be spent for

statistical collection and $64 million for research. In 1973, $74
million is being allocated for research and statistics.

• The newly organized National Criminal Justice Reference Service

in the Law Enforcement Assistance Administration will offer a

national computerized data base of research information in 1974.

• The National Institute of Law Enforcement and Criminal Justice

within the Law Enforcement Assistance Administration has
entered into agreements with other Federal agencies to stimulate

enforcement research and statistics in 1974. The U.S. Air Force
will attempt to translate equipment needs into practical hardware

systems, the Bureau of the Census will conduct a series of surveys
of victims ^f crime, and the U.S. Army Missile and Munitions
Center will conduct project studies on civil disorders.

• Research to develop techniques and devices for discouraging air-

craft hijackers, identifying potential hijackers, detecting con-

cealed weapons, and finding explosives hidden aboard aircraft

will be funded by the Federal Aviation Administration in 1974.
• The U.S. Postal Service will conduct applied research into systems

designed to improve the security of the mails—expanded elec-

tronic alarm devices, high-speed systems to detect contraband in

the mail flow, an apparatus for identifying explosives and narcot-

ics, and an improved mail-tracing system for use in mail traps.
• In order to improve the handling of mentally disordered offenders

in the criminal justice system, the National Institute of Mental
Health is conducting research projects to develop more precise
clinical criteria for determining pretrial competency and "danger-
ousness" for purposes of involuntary commitment to mental

hospitals.

' Defenae Department outlayi for crime reduction are not included in this analytis. However, a

summary of Defense Department outlays for law enforcement are estimated as follows tin thousands
of dollars) :

1972 1973 1974

Department of the Army 247,260 264,431 260,907
Department of the Navy 15,396 24,363 21,737
Department of the Air Force 292,941 348,895 343,449

Tot.l. Department of Defense 555,597 637,689 626,093
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Table M-2. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND SELECTED ACTIVITY i

(in thousand of dollars)

Outlays

Major program and selected activity 1972 1973 1974
actual ettimate estimate

Crime research and statistics:

Statistics on crime, criminals, and criminal justice system. -. 12,878 27,080 31,511
Research on criminal behavior and sociology of crime 27,878 47,240 64,590

Program total 40,756 74,320 96,101

Reform of criminallaws 1,742 2,514 4,110

Services for prevention of crime:

Public education on law observance, enforcement, and
crime prevention 24,574 33,896 41,863

Special programs for the rehabilitation of narcotic addicts., 73,008 158,067 201,932
Prevention and control of juvenile delinquency 62,386 74,393 77,606
Development of other community crime prevention services. 109, 092 188, 566 129, 328

Program total.. 269.060 454.922 450.729

Criminal law enforcement:

Investigations into violations of Federal criminal law. 663, 121 766,270 728,730
Federal police 90,292 103,218 103,748

Assi^^ance to State and local governments for enforcement.. 105,519 129,321 174.421

Program total 858.932 998.809 1.006.899

Law enforcement support:
Criminal intelligence and information systems 20,329 29,412 38,325
Education and training of enforcement officers 108.499 140,874 139.548
Laboratories and criminalistics 23,529 27.796 34,040
International programs in support of domestic law
enforcement 10.053 31,614 43,414

Programtotal . 162,410 229,696 255.327

Administration of criminal justice:
Conduct of Federal criminal prosecutions 46,514 55,416 61,955
Operation and support of Federal court systems 74,042 80,165 86,011
Assistance to States and localities for improved adminis-

tration of justice 28,220 36,534 52,419
Other supporting programs 79 101 129
Criminal defense for the poor. 13,360 14,769 15,522

Program toul 162.215 186,985 216,036

Rehabilitation of offenders:

Operation of Federal correctional institutions 100,010 136,417 153,433
Federal probation, parole, and community treatment 10,817 12,556 13,374
Fedeial inmate education and training 20.862 23,318 19,646
Federal inmate medical treatment 13,862 15,761 16,639
Other programs supporting Federal corrections... 1,959 2,272 2,270
Assistance to States and localities for improved correctional

programs 125,827 216,029 315.999

Program toul 273.337 406,353 521,361

Planning and coordination of crime reduction programs. 37,941 62,392 48,660

Total Federal outlays
.^

1,806,393 2,415,991 2,599,223

' Does not include Department of Defense—-Military.
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Reform of criminal laws.—Criminal law reform encompasses Govern-
ment efforts to improve the effectiveness of the Nation's criminal
laws and assure that they accurately reflect the values and standards
of our society.

• Approximately $4.1 million will be spent for law reform in 1974,

including $3.0 million to supj)ort efforts to revise State and local

criminal statutes and regulations.
• In 1974 the Crimhial Code Revision Unit within the Justice

Department will support legislation to revise the Federal criminal
laws. Once a revised criminal code is enacted, the Unit \nll prepare
revisions to criminal prosecuting procedures and hold training
sessions for U.S. attorneys.

• During 1974 a National Commission for the RcA^ew of Federal
and State Laws Relating to Wiretapping and Electronic Surveil-

lance will begin studying the effects of provisions of the OmnibiK
Crime Control and vSafe Streets Act of 1968 and other applica])le
State and Federal law concerning wiretapping in order to sul)mit

recommendations to the President and Congress.
• The Commission to Review National Policy Toward Gambling

will undertake a study of existing statutes relating to control and
taxation of gambling in United States in 1974.

• Thirty-five States and territories havo now adopted the State
Uniform Controlled Substances Act. Efforts will continue within
the Bureau of Narcotics and Dangerous Drugs to foster enact-
ment by as many States as possible.

Prevention of crime.—Crime prevention consists of government
efforts to preclude, limit, or render less probable the comrnission of

criminal acts by means other than direct enforcement or general
correctional acti^'ities as an important element in crime reduction.
Included are certain programs in public education, drug addict

rehabilitation, treatment of juvenile delinquents, and police-com-
munity relations.

• Total outlays for Federal crime prevention programs will exceed
$450 million in 1974. Included in this amount is $78 million for

prevention and control of juvenile delinquency.
• The Urban Mass Transportation Administration will offer grants

to State and local governments for purchase of public transit

equipment with crime prevention and reduction devices such as

two-way radios and computerized command and control systems.
• Although all 170 Veterans Administration hospitals treat vet-

erans with drug problems, 44 specially designated treatment vmits
will care for 31,000 drug-dependent veterans in 1974, a 15% in-

crease over 1973.
• The National Institute of Mental Health will place new emphasis

in 1974 on the development of training models and programs for

mental health service professionals, behavioral and social science

researchers, and personnel evaluating action programs on crime
and delinquency.
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Criminal law enforcement.
—Criminal law enforcement entails direct

efforts by the Federal Government to detect, identify, and apprehend
violators of criminal laws. Federal support of State and local enforce-

ment activities is also included in this category. This assistance may
underwTite programs to combat organized crime, control narcotics

and drug abuse, or help finance general improvements in the opera-
tion of State and local criminal justice s^^stems aimed at the reduction

of crime.

• Criminal law enforcement \vi\\ have $1,007 million in outlays

during 1974, including $174 million in support of State and
local enforcement programs.

• The recently established Bureau of Alcohol, Tobacco, and Fire-

arms will expand its investigation of violations of Federal firearms

and explosives laws in 1974.
• With the active cooperation and participation by State and local

poUce departments, attorneys, and courts, the Office of Drug
Abuse Law Enforcement plans to expand its full-scale operations

against middle- and street-level heroin traffickers into six addi-

tional large metropolitan areas in 1974.
• The wSecurities and Exchange Commission will continue investi-

gations of security frauds in 1974 which have led to indictments

agliinst IG members of organized crime.
• The Bureau of Customs will expand its drug detector dog force

in 1974 and add new ecpiipment to support its air and sea in-

trusion program.
• The Border Patrol of the Immigration and Naturalization Service

expects to apprehend 510,000 deportable aliens in 1974, a sub-

stantial increase over the 366,881 illegal aliens located in 1972.
• The U.S. Postal Service will intensify efforts to reduce the amount

of cash and stamp stock lost annually in post office burglaries and
seek to cut losses in parcel post, registered mail, and insured mail.

• The Secret Ser\dcc will provide protection for an increasing
number of foreign dignitaries in 1974.

• In 1974, 177 investigators and support personnel from the

Labor-NIanagement Services Administration in the Department
of Labor will work with the strike forces against organized crime
to identify, investigate, and prosecute labor racketeers who manip-
iilate Avelfare and pension funds.

Laiv enforcement support.
—Law enforcement support consists of

activities which contribute to the effectiveness of direct enforcement
activities. Included in this category are the operation of criminal

intelligence and information systems, education and training of

enforcement officers, forensic laboratories, and international pro-
grams supporting domestic enforcement efforts, primarily in the area

of narcotics control.

• Outlays of $255 million are projected for law enforcement support
in 1974. Of this amount, $181 million will assist State and local

enforcement by funding laboratories, training programs, and
criminal intelligence networks.
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• The Internal Revenue Service will train a limited number of

State revenue officers in its basic school for special agents in

1974.
• In 1974 the newly created Office of National Narcotics Intelligence

will maintain a narcotics intelligence system for the analysis
and dissemination of data collected from both overseas and
domestic sources.

• Training of State and local enforcement officers in the FBI
National Academy will be expanded to 2,000 students in 1974.

• The Veterans Administration expects to fund on-the-job training
for 17,200 State and local policemen in 1974.

• In addition to protecting international fish and wildhfe resources

under Federal law, officers of the Bureau of Sport Fisheries and
Wildhfe have been granted authority to enforce the wildlife

conservation laws of States in which they are located during 1974.

• The Bureau of Narcotics and Dangerous Drugs will conduct 36

intensive training programs in 1974 for foreign ])olice officials

participating in the international effort to deter narcotics

trafficking.
• Matching grants of $6.3 million provided by the Office of Educa-

tion will support vocational and technical education programs for

126,000 State and local police officei-s in 1974.
• An estimated 14,500 narcotic evidence exhibits will be analyzed

in 1974 for State and local enforcement agencies by laboratories

of the Bureau of Narcotics and Dangerous Drugs.

Administration of criminal justice.
—This category includes the prep-

aration and prosecution of criminal cases, operation of court, systems,
trial of cases, provision of adequate defense, and related and support-

ing activities.

• Expenditures of $216 million will support all programs for the

prosecution of criminal cases and the administration of criminal

justice in
^974,

over $52 million of which will assist State and
local prosecution agencies and courts. Operation of the Federal

court system will require outlays of $86 million in 1974, and $62
million will be spent on criminal prosecutions.

• The Federal court system will increase the level of its support
personnel by almost 12% in order to expedite an expanded case-

load in 1974.
• The Criminal Division of the Justice Department will conduct a

pilot program to establish FederaKState law committees to

develop policy for prosecution of offenses with concurrent Federal-

state jurisdiction, such as cargo thefts and auto thefts.

• Indian courts, sponsored by the Bureau of Indian Affairs, expect
to handle over 100,000 cases in 1974, a 16% increase over the

actual caseload in 1972.
• The Prosecutors Management Information System of the U.S.

Attorney Office in the District of Columbia Superior Court,
funded by a grant from the Law Enforcement Assistance Admin-

istration, will be made available in manual or computerized Jorm
to every district attorney's office in the United States in 1974.
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• As a result of increased number of tax investigations in 1972 and

1973, the Tax Division of the Department of Justice projects an
increase of over 20% in the number of criminal prosecutions in

1974, as compared to the 1972 level.

• U.S. Attorneys will devote additional manpower to the prepara-
tion and prosecution of Federal criminal cases which continue to

increase in volume and complexity.

Eehabilitation of offenders.
—These programs include government

ciistod}' and rehabilitation of criminal offenders. Specific activities

inclutle operation of correctional institutions, inmate training pro-
LM-;iiiis, probation and parole services, and construction of buildings
aiul faciUties.

• Over $521 milhon of Federal funds will be expended for rehabili-

tation of offenders in 1974, as compared to $406 million in 1973
iUid $273 million in 1972. Of the 1974 total, $316 million will be
allocated to State and local correctional programs.

• Bureau of Prisons staff assigned to the regional offices of the Law^
Enforcement Assistance Administration wall provide technical

assistance to State and local governments planning improvements
in jails, prisons, and community correctional programs.

• The Office of Education wall support offender rehabilitation pro-
grams in 1974 b}' offering vocational training to 40,000 inmates
and sponsoring adult education classes for 51,800 inmates.

• State vocational rehabilitation agencies, using increased grants
from the Social and llehabilitation Service in HEW, will offer

programs in vocational education to youths charged mth minor
offenses in 1974.

• The Bureau of Prisons will operate three additional Federal cor-

rectional facilities in 1974. In addition, the Bureau will be nego-
tiating with certain State and local correctional authorities for

jomt utilization of facilities.

Planning and coordination.—Included in this category are Federal

support of State and local planning of crime reduction activities and
coordination of Federal enforcement activities internally and with

respect to international enforcement efforts.

• Outlays of $49 million will support plaiming and coordination of

crime reduction programs in 1974, consisting primarily of $43
million to assist State and local governments conduct planning
and evaluation of criminal justice programs.

• A Cabinet Committee on International Narcotics Control, chaired

b}" the Secretary of State, will establish overall policy for Federal
enforcement activities intended to disrupt the flow of narcotics
into the United States.

• During 1974 the Special Action Office for Drug Abuse Prevention

])]ans to undertake the development and implementation of man-

agement systems for drug abuse prevention, assist State and local

governments to conduct such activities, and establish guidelines
for poly-drug abuse treatment.

• In 1974 senior State Department officials will continue to work
with foreign governments and international organizations to jire-

vent illegal production and distribution of narcotics and will

coordinate the drug programs of aU Federal agencies abroad.
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Table M-3. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND AGENCY '

(in thousands of dollars)

Major program and agency
Outlays

1972 1973 1974
actual estimate estimate

Crime research and statistics:

Thejudiciary 274 337 441

Executive Office of the President 1,503 1,271

Department of Defense—Civil 13 14 15

Department of Health, Education, and Welfare 4,821 5,172 5,460

Department of Justice . 31.748 63,023 85.446

Department of Transportation 931 3,166 2,347

Department of the Treasury 462 780 2,392
National Aeronautics and Space Administration 722 254

Other independent agencies 282 303 (^)

Program total .... 40.756 74,320 96,101

Reform of criminal laws:

Department of Justice 1,742 2,514 3,450
Other independent agencies 660

Programtotal 1.742 2,514 4.110

Services for prevention of crime:

Executive Office of the President 10,800 46,100 27,000

Department of Defense—Civil _ _ 118 148 153

Department of Health, Education, and Welfare 72,861 115,622 153,085

Department of Housing and Urban Development 24.991 29,150 30,000

Department of the Interior 860 876 883

Department of Justice 73,445 96,571 138,308

Department of Labor. 68,900 140,500 74,800

Department of Transportation ._ 334 1,000

Veterans Administration 17,059 25,593 25,500
Other independent agencies 26 28 (-)

Programtotal 269,060 454,922 450,729

Criminal law enforcement:

Department of Agriculture... .... _ 5,459 5,544 5,615

Department of Defense—Civil 3,594 3,822 4.168

Department of the Interior 29,679 37,098 36.550

Department of Justice.. . 459,979 510,401 569,441

Department of Labor 3.286 3,500 3,200

Department of State 829 1,037 1,095

Department of Transportation 40,939 45,157 28,879

Department of the Treasury 211,158 257,036 275,694
General Services Administration 69,446 100,046 81.754
Other independent agencies .'. 34,563 35,168

 -503

Programtotal 858.932 998,809 1,006.899

See footnotes at end of table.
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Table M-3. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND AGENCY i

(in thousands of dollars)—Con.

Major program and ageicy
Outlaya

1972 1973 1974
actual estimate estimate

Law enforcement support :

Agency for International Development 4,968 23,800 35,600

Department of Commerce 1,127 1,467 1,767

Department of Defense—Civil 95 130 134

Department of Health, Education, and Welfare 5,310 5,820 6,300

Department of the Interior 278 354 201

Department of Justice 104,189 141,348 148,989

Department of Transportation 57 63 69

Department of the Treasury 3,599 4,481 7,200
General Services Administration 5,823 2,067 1,203
Veterans Administration 36,193 49,263 53,864
Other independent agencies 771 903 (^)

Program total .._.. 162,410 229.696 255,327

Administrationof criminal justice:

Thejudifiary 64,014 69,696 75,767

Department of Defense— Civil. 45 68 75

Departlhent of Health. Education, and Welfare 56 60

Department of the Interior 976 1,127 1,279

Department of Justice 97,122 116,032 138,913

Department of Transportation 2 2 2

Programtotal 162,215 186,985 216.036

Rehabilitation of offenders:

Thejud.ciary 7,188 7,787 8,804

Department of Defense—Civil 811 920 986

Department of Health, Education, and Welfare 42.339 48.983 61,628

Department of Housing and Urban Development 4,348 5,072 5,220

Departmentof the Interior... 310 796 796

Department of Justice 206,381 329,095 435.027

Department of Labor 11.960 13,700 8,900

Programtotal 273.337 406.353 521,361

Planning and coordination of crime reduction programs:
Executive Office of the President I. 100 5,500 5,700

Department of Justice 36.841 56,892 42,960

Programtotal 37.941 62.392 48.660

Total Federal outlays 1,806,393 2.415,991 2,599,223

* Does not include Department of Defense— Military.
2 Excludes outlays for the U.S. Postal Service which are included in the Annexed Budget for

1974.
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Table M-4. SELECTED CRIME REDUCTION DATA (dollars in thousands)

1970 1971 1972

Federal outlays for crime reduction:

Federal crime reduction outlays assisting States and localities- $177,251 $414,773 $674,785
Federal crime reduction outlays for reduction of Federal

crimes _. 679.665 937,982 1.131,608

Total Federal outlays for reduction of crime 856,916 1,352,755 1,806.393

Federal personnel:
Full-time Federal criminal investigators

'

14,610 15.489 17.507
U.S. attorneys and assistant attorneys (man-years on

criminal workload) 630 7 1 2 763

Attorneys
—criminal division (man-years) 190 239 271

U.S. district court judgeships 402 402 498
State and local crimes: ^

Serious crimes recorded (UCR-tab!e 2) 5,568.200 5,995.200 (3)

Violent crimes recorded (UCR—table 2) 731,400 810,020 (3)

Rate of serious crimes per 100,000 inhabitants (UCR—
table2) ._. 2,740 2,907 (')

Rate of violent crimes per 100,000 inhabitants (UCR—
table2) 360 393 (S)

Percent index crimes cleared by arrest (UCR—table 13) 21.0 20.9 (^j

Percent found guilty of persons charged by police (UCR—
table 15) 66.8 64.7 (3)

Federal investigations:

FBI, investigative matters received 882,254 828.059 824,252

Immigration and Naturalization Service (investigations

completed)
<

28,718 28,542 30,245
Postal Service, criminal caseload 211,166 5 510,220 M62,671
IRS, cases closed 6

'__ 7,908 7,381 8,518
Bureau of Customs, cases closed. . . . . 32, 040 38, 062 40. 076
Secret Service, cases closed 99,390 104,743 132.018
Bureau of Alcohol, Tobacco, and Firearms, cases closed 7.867 6,339 6,964

Disposition of Federal criminal matters:

Investigative matters presented for prosecutive decision—
prosecution declined 89,139 94,032 119,064

Federal criminal cases commenced '
38.102 41.290 47,043

Federal criminal cases terminated '. 34,962 37,715 46,090
Federal criminal cases pending

'

20,910 24,485 25.438
Federal criminal cases pending over 6 months '- 5.710 6,602 5.462
Federal criminal defendants convicted 29,005 34,579 40,812

High echelon organized crime figures convicted 33 61 60

Corrections:

Average Federal jail population 4,284 4,733 5,160

Average Federal prison population 20,687 20,949 21,329
Court commitments to Federal institutions 11,060 12,613 13,677

Average Federal prison sentences (months) 46.8 47.8 47.9

Persons under suf>ervision of Federal probation system (end
ofyear) 38.409 42,549 .49,023

Federal paroles granted 5.142 5.851 '6.174
Warrants issued for violation of conditions of release from

prison 2,369 2,044 1.906

Executive clemency petitions granted 96 173 255

• CSC job« claiiified in geries 1811 ai of October 31.
' From FBI uniform crime report, calendar year 1971.
Not available.' Not available.

* Includes in veitigations of criminal, immoral, narcotic, fraud, and subversive activity.
* Represents a new workload reporting system which reflects individual complaints in a specif

ase series.

^
Includes tax fraud investigations of narcotics traffickers and organized crime figures."

Excludes transfers.
' Excludes pending cases of fugitives.
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FEDERAL PROGRAMS FOR THE REDUCTION OF CRIME

The Federal crime reduction program is a combination of direct

action on the Federal level and support for criminal justice systems
at the State and local level. The objective is to generate a compre-
hensive, cooperative, and effective national response to the crime

problem by all elements ef the total criminal justice system. This

analysis reflects, therefore, Federal enforcement and correction activi-

ties, that portion of judicial functions related to the criminal justice

process, Federal research into the causes of crime and the means of

controlling it, and Federal support of State and local crmie reduction

programs. Illicit drug traffic and organized crime are special targets
of Federal law enforcement efforts, and these efforts are being intensi-

fied, with special attention to specific crimes at the local level. In the

drug area, increased emphasis is being directed at the breakup of

local drug distribution networks. Also, local governments are being
encouraged to develop, with Federal technical and financial assistance,

programs targeted to those specific crime situations where analysis
indicates a concentrated effort can produce significant results in the

reduction of crime.

Accomplishments of the Past Year

During the past 3^ear a number of actions have been taken to

improve the effectiveness of the criminal justice system. Events of

particular importance were:
• The Special Action Office for Drug Abuse Prevention was

established in the Executive Office of the President to develop
overall Federal strategy for drug abuse prevention, education,

treatment, rehabilitation, training, and research programs in

all Federal agencies.
• New initiatives undertaken in the fight against drug abuse include

exi)ansion of the drug treatment and rehabilitation programs with-

in the Veterans Administration and De])artment of Defense, in-

creased funding for narcotics enforcement by the Dej^artments of

Justice and Treasury, and efforts to secure international coopera-
tion in suppressing illegal drug traffic.

• A national conference on corrections was convened in Williams-

burg, Va., to analyze corrections problems and re.conunend

specific approaches for improving correctional programing. Pro-

posed by the Attorney General was a prison reform program,
which will include minorit}- hiring, intensive education programs
for offenders, and creation of a National Corrections Academy as a

center for correctional research, education and training for

Federal, State, and local correctional personnel.
• A computerized system was established to enable Federal,

State, and local law enforcement agencies to obtain criminal

224
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history records in minutes over the FBI's National Crime
Information Center communications network. In addition to

personal identification information, the file shows arrest charges,
the disposition of each case, sentencing details, and custody
and supervision status. The purpose of the new system is to

coordinate efficiently the exchange of criminal history informa-
tion between computerized State information systems and
Federal agencies.

• An interdepartmental council was named to plan the coordina-
tion of all Federal juvenile delinquency programs. Established
under amendments to the Juvenile Delinquenc}- Prevention and
Control Act of 1968, the council is composed of representatives
of Federal agencies with responsibilities for administering juvenile
delinquency programs.

• The Omnibus Crime Control Act of 1970 strengthens State and
local correctional programs by requiring that a fixed portion of

grants made by the Law Enforcement Assistance Administration
be used for improvements in corrertional activities. The act pro-
vides for a variety of improvements in Federal law enforcement,
including reorganization of the Law Enforcement Assistance Ad-
ministration, increased protection for the President and members
of Congress, and creation of a Wiretap Commission.

• The National Advisor}^ Commission on Criminal Justice Stand-
ards and Goals was formed to carry out a complete study of the
N-ation's criminal justice system. The Commission will establish

national goals, performance standards, and priorities to help all

criminal justice planners in the nation. The study is expected
to take 1 year.

Table O-I. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME
BY AGENCY! (in thousands of dollars)

Outlays
Agency   

I97I 1972 1973
Actual estimate estimate

The Judiciary 60.703 76.132 96,194
Executive Office of the President 2,800 6,500
Oifice of Economic Opportunity 15,500 18,200 21.500

Department of Agriculture 4,511 4,665 4,665

Department of Commerce 800 1.100 1,100

Department of Defens^Civi! 4,551 4.605 4,749

Department of Health, Education, and Welfare 98, 5 1 1 66, 1 97 204, 428

Department of Housing and Urban Development 17,228 26,450 34,465

Department of the Interior 22,916 25,104 27,309

Department of Justice _._. 742,641 1,043,907 1,277,454

Department of Ubor 14,373 32,700 43,300

Department of State 53,598 141,771 141,771

Department of Transportation 38,958 51.497 42,887

Department of the Treasury-... 167,894 228,592 250,856

Atomic Energy Commission 104

General Services Administration 38,513 43,551 42.068

National Aeronautics and Space Administration 1, 342 987 350

Postal Service 32,654 39.054 42,922

Veterans Administration 37,560 66,034 77.753

Other independent agencies. 399 255 262

Total Federal ouUays 1,352,755 1,973,601, 2,320,533

' Does not include Department of Defense— Military.
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1973 Budget Highlights

The 1973 budget provides for outlays of $2,321 million related to

reduction of crime, an increase of $347 million over comparable
expenditures in 1972 and $968 million more than 1971 outlays. It is

estimated that expenditures for crime reduction programs at all levels

of government—Federal, State, and local—will exceed $17 billion in

1973. Of the $2,321 million of Federal outlays in 1973, $923 million

or 40% of the total will directly support State and local crime reduction
activities. In 1972, 36% of Federal expenditures assisted State and
local governments in this area; in 1971, 31% were devoted to this

purpose. In dollar terms, the increase in 1973 is $218 million more than
Federal outlays dii'ected to State and local law enforcement in 1972.

Application of resources to the reduction of the illicit drug traffic,

a major contributor to crime in America, will be exjianded throughout
the f\dl range of Federal programs. The Departments of Justice and

Treasury will give special emphasis to combatting the manufacture,
distribution and smuggling of illicit narcotics and dangerous drugs.
A total of $273 million will be spent on all Fedei'al narcotics enforce-

ment programs in 1973. In addition, the Departtnent of Health,

Education, and Welfare, Veterans Administration and Office of Eco-
nomic Opportunity will conduct significantly expanded drug treatment
and rehabilitation programs. Outlays for this purpose will be approxi-
mately $162 million in 1973. Another aspect of the Federal Govern-
ment's fight against drug abuse involves suppression of the cultiva-

tion, refinement, and distribution of illicit narcotics abroad. Outlays of

$36 million in 1973, compared to $12 million in 1972, will support
international drug control.

Crime Reduction Program by Activities

The bi£dget outlays reported by this special analysis cover all

domestic Tederal programs directly related to or closely associated
with crime reduction, except outlays associated with military pro-
grams of the Defense Department. The analysis also includes esti-

mated costs of the criminal adjudication function of the judiciary. It

excludes general social programs, even though such programs may
indirectly reduce crime, unless they are clearly witliin the context
of crime reduction or prevention, e.g., vocational training of prisoners,
treatment of juvenile delinquents. Also, the analysis does not include

background investigations for employment, admmistrative inspec-
tions, or investigations primarily of a regulatory nature which may
in rare cases result in the application of criminal sanctions. Where
activities involve both civil and criminal proceedings, e.g., operation
of courts, an allocation of outlays to the criminal function has been
estimated.

Crime research and statistics.—Crime research and statistics encom-
pass Federal activities designed to produce data and information

concerning crime, criminals, and the criminal justice system. Also
included are programs to develop improved methods and techniques
for operation of the criminal justice system.

• Over $70 million of Federal funds will be expended for crime
research and statistics in 1973, as compared with $46 million
in 1971 and $31 million in 1972. Total outlays in 1973 consist of

$25 million for statistical activities and $45 rmllion for research.
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Table 0-2. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND SELECTED ACTIVITY '

(in thousands of doUars)

Outlayt
Major program and selected activity

1971 1972 1973
actual estimate estimate

Crime research and statistics:

Statistics on crime, criminals, and criminal justice system. __ 7,545 13,070 25,363
Research on criminal behavior and sociology of crime 23,122 32,960 44,720

Program total . 30,667 46,030 70,083

Reform of criminallaws 1,293 1,835 2.313

Services for prevention of crime:

Public education on law observance, enforcement and crime

prevention ._ 10.705 17.815 22.627

Special programs for rehabilitation of alcoholics and narcotics. 57,749 133,432 161,894
Prevention and control of juvenile delinquency 45,409 65,636 80,967

Development of other community crime prevention services. 24, 998 37, 606 46, 789

Program total 138,861 254,489 312,277

Federal criminal law enforcement:

Enforcement in support of Federal systems.. . _ _ 236,448 257,833 262,929
General Federal law enforcement 288,397 468,457 480,293
Federal police.. 56.526 68,885 70,255

Specialized activities against organized crime 66.577 82,681 86,600

Support for Federal law enforcement 27,939 35,634 33,195

Program total 675,887 913,490 933,272

Assistance to State and local police activities:

Intelligence and information systems 10,052 17,736 24,358
Education and training of enforcement officers 61,913 87,302 III. 203

Laboratory support 9,398 14,740 18.074
General police activities 53,562 74,260 86,015
Control of civil disorders 4,673 7,537 9,357

Combating organized crime . _ ._ ._ 7,524 12,446 15,454
Other 6,834 11,497 14,624

Program total 153,956 225,518 279,085

Administration of criminal justice:

Conduct of Federal criminal prosecutions 29,018 35,168 41,008

Operation and support of Federal court systems 56,441 71,261 83,221
Assistance to States and localities for improved administra-

tion of justice 17.905 29,482 37,725
Other supporting programs 682 742 1,310
Criminal defense for the poor.. 5,854 12,524 13,527

Program total 109,900 149,177 176.791

Rehabilitation of offenders:

Operation of Federal correctional institutions 85.124 106,076 152,827
Federal probation, parole and community treatment 18,486 19,664 27,467
Federal inmate education and training 6,943 8,750 9,045
Federal inmate medical treatment 12,491 14,996 15,826
Other programs supporting Federal corrections 5,220 9,591 14,446
Assistance to States and localities for improved correctional

programs 85,149 186,697 264,055

Program total « 213,413 345,774 483,666

Planning and coordination of crime reduction programs 28,778 37,288 63,046

Total Federal outlays 1,352,755 1,973,601 2,320,533
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• The National Bureau of Standards within the Department of
^

Commerce, in cooperation with the National Institute of Law
Enforcement and Criminal Justice \vithin LEAA, will continue

development of law enforcement equipment standards in order
to advise police departments on criteria for purchasing equipment.

'

• The Bureau of Narcotics and Dangerous Drugs is continuing
research to identify new esoteric material appearing in illicit

traflBc, facilitate identification of the source of legitimate drugs
diverted into illegal markets, perfect equipment for remote
detection of illicit drug manufacturing, and develop new analyti-
cal methods for the analysis of abusable substances.

• The Federal Aviation Administration is continuing research and

development projects to perfect automated techniques for detec-

tion of weapons and explosives aboard aircraft and identification

of potential hijackers.
• The Law Enforcement Assistance Administration will begin pub-

lication of estimates of the incidence and socioeconomic cost of

crime as determLned by the National Crime Panel. Efforts will

also be directed to developing comprehensive data centers on
criminal justice statistics in the States.

Reform of criminal laws.—Criminal law reform includes Govern-
ment efforts to improve the effectiveness of the Nation's laws.

• Total outlays for reform of criminal laws will be $2.3 million in

1973. Over $1.9 million of this amount will support projects to

reform State and local laws.
• The Department of Justice is evaluating the recommendations of

the National Commission on Reform of Federal Criminal Laws
and will submit legislation to provide both substantive and

procedural reforms in 1973.
• There will be established during 1973 a Commission on the Review

of th» National Policy Toward Gambling, pursuant to the Or-

ganized Crime Control Act of 1970. The purpose of the Com-
mission is to study Federal, vState, and local policy and practices
with respect to gambling activities and to recommend codifica-

tion, revision, or repeal of existing statutes pertaining to gambling.
• Twenty-four States and three island possessions have now adopteil

the Uniform Controlled Dangerous Substance Act. Efforts will

continue within the Bureau of Narcotics and Dangerous Drugs
to foster enactment by as many States as possible.

• The Department of Justice has drafted a Model State Explosives
Act \vhich has been submitted to the Council of State Govern-
ments for approval. The proposal is designed to reflect the regu-

latory pattern created by the recently enacted Federal explosives
law.

Prevention of crime.—Crime prevention includes Government efforts

to limit or render less probable the commission of criminal acts by
means other than direct enforcement or general correctional activities.

Included are public education, alcoholic and drug addict rehabilitation,
treatment of juvenile delinquents, and projects to improve police-

community relations.
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• Outlays of $312 million will be devoted to crime prevention

|)rograms in 1973. This expenditure represents an increase of

$58 million over 1972 and 550% over the outlay level in 1969.

• The Office of Education in the Department of HEW is strengthen-
ing its program to improve the education of delinquent children

in institutions mth the objective of returning these children to

their communities with a better attitude toward themselves,
their parents, school, and work.

• The Veterans Administration will open up to 12 additional drug
(lei)endence units and 15 additional alcoholism treatment units.

The goal is to offer treatment and rehabilitation services to an
estimated 20,000 addicts in the 44 special treatment units to be

operated in 1973. A total of 7,500 veterans will be treated for

alcoholism.
• The Special Action Office for Drug Abuse Prevention vriW develop

a national strategy for the reduction of drug addiction and drug
abuse b}- developing drug abuse programs, setting program goals
and objectives, formulating policies and standards for operating
agencies, and evaluating the performance of all drug abuse
l)rograms.

• The Bureau of Prisons mil operate the former Public Health
hospital at Fort Worth as the sixth Federal institution offering
drug treatment in addition to other rehabilitation programs.
Early indicators of progress with specialized treatment efforts

l^oint to substantial success in deterring a return to criminal

activity by inmates designated as high-risk offenders.

Federal criminal law enjorcement and Federal 'police.
—Law enforce-

inent involves direct Federal Government efforts to detect, identify,
and apprehend violators of criminal laws. Representative programs
include criminal investigations, policing of certain Federal areas, and
special concerted programs against organized crime, and illicit nar-
rotics trafficking.

• Expenditures of $933 million will support Federal investigative
and police activities in 1973. This compares with total outlays of

$913 million in 1972 and $676 million in 1971 for this purpose.
• The Criminal Division of the Department of Justice returned in-

dictments against 2,122 defendants in organized crime cases in

1971, mainly through use of organized crime strike forces operat-
ing in 17 cities. Expanded resources applied to this program in 1973
are expected to produce increased indictments.

• Resources of Federal and local governments will be combined to

mount an intensive effort in 24 major cities against the street
and mid-level traffic in illegal drugs and narcotics.

• The Internal Revenue Service will conduct over 7,000 tax fraud

investigations in 1973 and will continue to enforce the revenue
laws related to alcohol, tobacco, and firearms. Special emphasis
will be given to suppression of illicit drugs through investigations
of drug traffickers.

• The U.S. Marshals Service will improve its ability to conduct
operations through installation of a modern communications
network connecting deputy marshals with central offices and

linking the 93 Marshals with the Department of Justice.

80-321 O - 77 - 17
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• Increased resources will be directed to the Joint State-Federal
Narcotics Task Force in New York City. During 1971, its first

full year of operation, 110 drug-related arrests were made by
the task force, which is aimed at middle-level traffickers.

• The Treasury Department will spend $6 million for further con-
struction of the $53 million training center at Beltsville, Md.
The facility is expected to be operational by 1975 and will provide
recruit, advanced, specialized, and refresher training for over

8,500 students each year from participating Federal enforcement

agencies.
• The National Park Service will enlarge the training curriculum

for Park Rangers to reflect the expanding role of the Ranger in

law enforcement, accident investigation, and fire suppression.
• The Immigration and Naturalization Service expects to appre-
hend an estimated 455,000 deportable aliens in 1973, a substantial

increase over the 400,000 illegal aliens located in 1971. In addi-

tion, Border Patrol agents seized 48,500 pounds of marihuana,
over 50 pounds of heroin and cocaine, and 750,000 capsules of

dangerous drugs in 1971. It is anticii)ated that narcotics seizures

by INS agents will increase by one-third in 1973.
• An Indian Police Academy is being o])erated by the Biu"eau of

Indian Affairs to train Federal and tribal officers performing
enforcement duties. Approximately 300 officers will attend a 10

week course of instruction in 1973.
• Under authority of the Water Quality Improvement Act of 1970,

the Coast Guard will enforce regulations governing discharge of

oil from vessels by boarding and inspecting ships in U.S. navigable
waters.

• The Securities and Exchange Commission will continue its in-

vestigation of persons suspected of organized crime acti\'ities

who appear to be involved in manipulation of the securities

markets and the illegal use of investment companies registered
unde^ foreign jurisdiction.

• As a result of recent legislation, the investigative activities of the
U.S. Postal Service in 1973 will reflect increased enforcement

responsibilities concerning shipment of narcotics and dangerous
drugs and broader investigation of bombs and bomb threats.

Assistance to State and local police.
—Included in this category are

Federal efforts to provide or im])rove activities which support or up-
grade State and local police and investigative agencies."

• Outlays of $279 million will be devoted to assisting State and
local law enforcement activities in 1973, an increase of $54
million over 1972 and $125 million over 1971. Approximately
$111 million will be spent to train State and local police and
$15 million will support State and local efforts against organized
crime.

• The bulk of Federal assistance to State and local law enforcement
will be provided by the Law Enforcement Assistance Administra-
tion. In 1973 LEAA will award block grants of $480 million to

finance programs selected by State planning agencies. Additional

grants will be awarded for technological improvements, collection

of statistics, and development and implementation of statewide



209

SPECIAL ANALYSES 231

plans. Moreover, law enforcement education program funds \vill

provide loans and stipends to approximately 100,000 State and

local policemen, court employees, and correctional personnel.

• LEAA discretionary grants to States and localities \vill be made
in support of a concentrated attack on urban crime—homicide,

rape, robbery, and burglary
—in eight selected cities. The program

\vi\\ stress the achievement of an early and significant impact on

crime by the development of new techniques and strategies which

can be adopted in other urban areas.

• Several Federal investigative agencies offer training to State and

local police. In 1973 the Bureavi of Narcotics and Dangerous

Drugs will train over 85,000 police officers, and the FBI will

graduate approximately 2,000 State and local police from the

National Academy and other specialized courses at Quantico, Va.

• During 1973 an estimated 89,000 persons will be enrolled in voca-

tionaledncation classes in Law Enforcement Training and Police

Science Technologv, su])porLed by $3.6 million in grants from the

Office of Education in HEW.
• In cooperation with experts in the field of law enforcement, the

Veterans Administration has developed a model on-the-job train-

ing ])rogram for policemen, leading to a journeyman's status for

the trainee. In 1973, 20,000 participants are expected to attend

vState training programs patterned after this model.

Administration oj criminal justice.
—This category includes the

l)rei)aration and prosecution of criminal cases, operation of court

systems, trial of cases, provision of defense counsel in certain cases,

and related activities.

• Expenditures of $177 million vnW be applied to the administra-

tion of criminal justice and the prosecution of criminal cases in

1973, including $3S million to assist State and local court

systems. Operation of the Federal courts will require outlays of

$83 million and $41 million will be spent to conduct criminal

prosecutions.
• In 1973 U.S. attorneys will file over 53,000 criminal cases, termi-

nate an estimated 49,200 cases, handle 201,000 criminal com-

plaints, and conduct over 35,000 proceedings before grand juries.
• The U.S. Marshal Service will support the administration of

criminal justice bv serving an estimated 350,000 processes,

executing over 27,000 warrants, and transporting approximately

40,000 prisoners. Marshals will continue to preserve order in Fed-

eral courtrooms, as well as insure the safety of judges, juries,

and witnesses.
• The Bureau of Narcotics and Dangerous Drugs will expand its

program of training State prosecutors to handle cases under the

newly enacted State Uniform Controlled Substances Acts.

• The "Federal court system will increase the level of its support

personnel bv almost 20% in order to expedite an expanded case-

load in 1973.

Rehabilitation of offenders.
—These programs include Government

custody and rehabilitation of crimiiial offenders. Included are the

supervision and operation of correctional institutions, inmate and
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'

\^^

.^
offender treatment and training programs, probation and parole ^^
services, and other supportive functions.

"'.^'

• Outlays for rehabilitation of offenders are projected at $484 mil-^''.

lion in 1973, as compared with $346 million in 1972 and $213 '^^^

million in 1971. Of the 1973 total, $264 million will be allocated

to State and local correctional programs, an increase of 41%
over the 1972 level and 210% over the 1971 figure.

• In 1973 the Bureau of Prisons plans to have construction under-

way on five metropolitan correctional centers (New York,
Chicago, San Diego, Philadelphia/New Jersey, and San Fran-

cisco), a behavorial research center at Butner, N.C., and a West
Coast Youth complex. In addition, planning and site acquisition
will proceed for four future facilities.

• A variety of programs designed to assist offender rehabilitation

wall be conducted by the Office of Education in HEW. Included

are programs which fund the training of adult education personnel

working in correctional institutions, support vocational training

for inmates in State institutions, and provide library services for

correctional activities.

• The Law Enforcement Assistance Administration will award

grants totaling $261 railhon for supi)ort of State and local

correctional activities in 1973, as compared to $88 million in 1971.

Funding will take the form of block action grants, discretionary

grants, and grants earmarked for correctional programs.
• The Department of Labor will spend $40 million to finance on-

going offender rehabilitation projects and to initiate a new com-

prehensive correctional program which will assist States in

coordmating available Federal and State resources for trainees.

Planning and coordination.—Included in this category are outlays

supporting State and local planning and coordination of crime reduc-

tion activities.

• Expenditures of $63 million are provided for planning and coor-

dination of federally-supported crime reduction programs in 1973.

The major Federal agency involved in this activity is the Law
. Enforcement Assistance Administration.
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TbieCV-3
FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND AGENCY »

(in thousands of dollar«)

Major program and agency
Outlays

1971 1972 1973
actual estimate estimate

Crime research and statistics:

The Judiciary. -. . 145

OiSce of Economic Opportunity ... 1,600

Df?<i'tment of Defense—Civil II

Department of Health, Education, and Welfare 5,435

Department of Justice 20,629

Departm.ent of Transportation 660

Atomic Energy Commission 104 _

National Aeronautics and Space Administration 1,342 987 350

Pc5tal Service 741 550 229

292
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Table 0-3. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND AGENCY '

(in Ihousanda of doUars)—Continued

Major program and eelected activity
Outlay*

1971 1972 1973
actual estimate estimate

Administration of criminal justice:

The Judiciary. 45.170 59.702 72.476

Department of Defense—Civil 59 68 72

Department of Health. Education, and Welfare 685 685 1.235

Department of the Interior 833 1,136 1,377

Department of Justice 63,151 87,584 101.629

Department of Transportation 2 2 2

Programtotal 109.900 149,177 176.791

Rehabilitation of offenders:

Thejudiciary 15,388 16,138 13,358

Department of Defense—Civil 734 665 696

Department of Health, Education, and Welfare 34,143 46.297 61.109

Department of Housing and Urban Development 3.609 3.950 6,215

Department of the Interior 829 1,064 1.636

Department of Justice 147,602 248,260 350,652

Department of Ubor 11,108 29,400 40.000

Programtotal 213,413 345,774 483,666

Planning and coordination of crime reduction programs:
Executive Office of the President 2,800 6,500

Department of Justice 28,778 34,488 56,546

Programtotal 28,778 37.288 63.046

Total Federal outlays 1,352,755 1,973,601 2,320,533

' Does not include Department of Defense— Military.

A.
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Table CM. SELECTED CRIME REDUCTION DATA (dollars in thousand*)

1969 1970 1971

Federal outlays for crime reduction:

Federal crime reduction outlays assisting States and locali-

ties --— $103,739 $177,251 $414,773

Federal crime reduction outlays for reduction of Federal

crimes 554,614 679,665 937.982

Total Federal outlays for reduction of crime 658,353 856,916 1,352,755

Federal personnel:

Full-time Federal criminal investigators
'

12.818 14,610 15.489

U S. attorneys and assistant attorneys (man-years on crimi-

nal workload) .. . 560 630 712

Attorneys
—Criminal Division (man-years) 168 190 239

L'.5. district court judgeships 341 402 402

Mate and local crimes: -

Serious crimes recorded (UCR-table 2) 5.001,400 5,568,200 (')

Violent crimes recorded (UCR-table 2 ) 655, 1 00 73 1 , 400 (')

Rate of serious crimes per 100,000 inhabitants (UCR—
tab]e2) - -'.--.- 2.477 2,740 (')

Rate of violent crimes per 100,000 inhabitants (UCR^
table2) . .__ 324 360 (')

Percent index crimes cleared by arrest (UCR—table 13)
- 20.6 21.0 (^)

Percent found guiltv of persons charged by police (UCR—
tableT5) .' 65.5 66.8 {^)

1 cderal investigations:

FBI, investigative matters received 859,666 882,254 828,059

Immigration and Naturalization Service (investigations

completed) . 11,394 12,794 12,618

Postal Service, criminal caseload 200,812 211,166 < 510,220

IRS, tax fraud investigations 8,135 7.711 6,866

Bureau of Customs fcases closed) 28,175 32,040 37,995

Secret Service (cases closed) 79,892 99,390 104,743

Disposition of Federal criminal matters:

Investigative matters presented for prosecutive decision—
prosecution declined 83,608 89,139 94,032

federal criminal cases commenced ' 33,585 38,102 41,290

Federal criminal cases terminated ' 30,578 34,962 37.715

Federal criminal cases pending
5 17.770 20,910 24,485

federal criminal cases pending over 6 months ^ 5,078 5,710 6,202

Federal criminal defendants convicted 29,450 29,005 34,579

High echelon organized crime figures convicted 29 33 61

Corrections:

Average Federal jail population 3.866 4.284 4,733

Average Federal prison population 20,239 20,687 20,949

Court commitments to Federal institutions 11,162 11,060 13,327

Average Federal prison sentences (months) 45.2 46.8 47.0

Persons under supervision of Federal probation system (end

ofyear). 36.985 38,409 42.549

Federal paroles granted _. 5,445 5,142 5.851

Warrants issued for violation of conditions of release from

prison 2.521 2,369 2.044

Elxecutive clemency petitions granted -- 96 173

J
CSC jobs cU«8ified in «eries 1811 at of October 31.

' From FBI uniform crime report, calendar year 1970.
- Not available.
' Represenis a new workload reporting system which reflects individual complaints in a specific

<:"e series. '

J
Excludes transfers,
c-zcludes pending cases of fugitives.
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FEDERAL PROGRAMS FOR THE REDUCTION OF CRIME

The Federal crime reduction program is designed to reverse the
trend of rising crime in our Nation, and to limit the great losses in both
economic and human resources associated with the trend. Recogniz-
ing that State and local governments have the broadest responsibilities
for controlling crime, the Federal Government will provide increased
technical and financial assistance to State and local law enforcement.
Federal law enforcement will be improved and intensified in certain
areas of high national priority such as attacking the problem of

organized crime, and controlling large scale trafficking in narcotics
and dangerous drugs. The Federal crime reduction program is a com-
prehensive effort to: (1) determine the nature and extent of the crime

problem and the causes of criminal behavior; (2) prevent crime

through programs directed at acute national problems such as juvenile
delinquency, alcoholism, narcotic addiction, and drug abuse; (3) in-

crease the deterrent to criminal action by improving the effectiveness

of police and investigators at all levels of government; (4) develop a

system of corrections, both in institutions and in the community, that
can truly rehabilitate men; and (5) assure that the criminal law is

responsive to the needs of society, and is administered with fairness

and efficiency.

Accomplishments of the Past Year

There were numerous accomplishments during the past year,

including a variety of legislative enactments which will permit more
effective crime reduction activities. Among the most significant ac-

complishments were:

• Enactment of the Organized Crime Control Act of 1970 which
will increase in a variety of ways the ability of the Government
to investigate and prosecute members of organized crime. The
act will permit broader Federal investigations of large-scale illegal

gambling activities and thereby reduce gambling profits available

to organized crime for investment in other enterprises. Also,
title XI of the act will permit greater control to be exercised

over the illegal distribution and use of explosive materials.
• Establishment by the Attorney General in June 1970 of a National
Council on Organized Crime to coordinate Federal organized
crime enforcement. The Council has set a goal of breaking up
organized crime within 6 years. In 1970, FBI investigations alone
led to the conviction of 461 organized crime and gambling
figures, and the Justice Department has supervised the prosecu-
tion and conviction of 33 top echelon organized crime leaders.

• Enactment of the Comprehensive Drug Abuse Prevention and
Control Act of 1970. This major reform of our narcotics and

dangerous drug laws will enhance our enforcement ability, and

provide for expanded prevention and rehabilitation programs.
Earlier in the year, the President announced greatly expanded

197
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Federal programs for drug education and training. In addition,
Federal enforcement of drug laws has been intensified during
the year. The Bureau of Narcotics and Dangerous Drugs and
the Bureau of Customs are now engaged in cooperative efforts

which are destroying major criminal systems for illegally import-

ing and distributing narcotics and drugs. Also, during the year,
the United States has devoted particular attention to seeking and

obtaining improved international cooperation in controlling the

illegal traffic in narcotics and drugs.
• Progress in carrying out the President's directive of last year to

initiate reforms in our correctional systems. Several Federal

agencies now have programs underway to provide si)ecial insti-

tutions and treatment for juvenile offenders, addicts, and men-

tally disturbed and violent offenders. Couiprehensive community
correctional centers arc now being planned or constructed in a

niunber of urban areas. The rscent enactment of the OnHiil)us

Crime Control Act of 1970 authorizes a new program in the Law
Enforcement Assistance Administration for irn])roving correc-

tional i)rogranis and facilities. This authority will permit great

improvements in probation and parole services throughout the

country.
• A landmark statement by the Chief Justice of the United States

concerning problems of the Federal courts. The Chief Justice

suggested the trial of criminal cases within 60 days after indict-

ment', and called for consideration of a variety of reforms to in-

crease the efTiciency of the courts. The Congress authorized 61

additional district court judgeships during the year, enacted an

increase to provide court executives for each of the 11 Federal

circuit courts, and amended the Criminal Justice Act to assure

improved defense services for poor persons.

Table M-1. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
AGENCY '

(in thousands of dollars)

Outlays

1970 1971 1972
actual estimate estimat

The Judiciary
2 57,125 62.375 79.370

Office of Economic Opportunity 5.732 15.540 16.330

Department of Agriculture 3,307 3.945 4.074

Departmentof Health, Education, and Welfare.... 59,923 86,723 99.880

Department of Housing and Urban Development 4, 550 23, 055 27. 480

Department of the Interior 17.198 18.630 21,222

Department of Justice 508,584 929.312 1,259,107

Department of Ubor 5,888 8,103 32,525

Department of Transportation 10,032 40,857 66,600

Treasury Department 115.868 158,620 176.361

Atomic Energy Commission 116 136 153

General Services Administration 19.013 31.918 43.585

National Aeronautics and Space Administration 1.000 1.395 1.270

Postal Service 26.394 32,923 37,215

Veterans Administration. 21,866 29,874 34,686

Other independent agencies 320 485 300

Total Federal outlays 856,916 1,443,891 1,900,158

* Does not include Department of Defense or nondomestic outlays for crime reduction.
2 Outlays estimated by the Office of Management and Budget.
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• The completion of a major study by the National Commission on
Reform of Federal Criminal Laws which recommends comprehen-
sive revisions in the structure and substance of Federal criminal
law. These recommendations will now be studied by the executive

departments and other interested organizations and will provide a
focus for future discussions and action to reform criminal law.

• Progress in the effort to reduce crime in the District of Columbia.
The number of police on the streets of the District has been in-

creased, a greater number of narcotic addicts are being treated
and thereby taken off the streets, reforms have been realized in

the court system with the enactment of the District of Columbia
Court Reform and Criminal Procedure Act of 1970, and improve-
ments are being made in the correctional system. This combina-
tion of programs has slowed the increasing rate of crime in the

District, and demonstrated that a concerted systcmwide effort to

reduce crime in a large city can work.

1972 Budget Highlights

Federal outlays for progi'ams to reduce crime will total $1,900
million in 1972. This compares with $1,444 million in 1971 and is

122% more than was spent for these programs in 1970. It is estimated
that expenditures of all goveriunents

—
State, local, and Federal—for

criinc reduction programs will be almost $11.5 billion in 1972. Of the

$1,900 million of Federal expenditures in 1972, $804 million or 42%
of the total will be directed to assisting State and local governments.
This compares with 38% of Federal ex])enditurcs devoted to such

pvu'poses in 1971, and 21% in 1970. Assistance to State and local gov-
ernments for all aspects of law enforcement will be increased by 45%
in 1972.

The Departments of Justice and Treasury have the largest crime
reduction programs with expenditures in 1972 of $1,259 million and
$170 million, respectively. In 1971 and 1972 these Departments are

empliasizing programs for the control of (1) the narcotics and drug
traffic, (2) organized crime, and (3) terrorist activities, bombings and
illegal use of explosives. Other agencies with rapidly expanding crime
reduction programs are the Department of Labor (manpower develop-
ment programs for offenders), and the Department of Transportation
(protection of air commerce and control of aircraft hijacking).

Crime Reduction Program by Activities

The budget outlays reported by this special analysis cover all

domestic Federal programs directly related to or closely associated
with crime reduction, except outlays associated with programs of the
the Defense Department.' The analysis includes certain programs of

' Defense Department outlays for crime reduction are not included in the tables and totals used
in this analysis. However, a summary of Defense Department outlays for law enforcement arc es-

timated as follows (in millions of dollars):
1970 1971 1972

Department of the Air Force 281,601 297,231 295,729
Department of the Navy 8,788 11,805 12,616
Department of the Army 314,928 306,483 295,552

Total Department of Defenie . 605,317 615,519 604,897
« == == •
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the judiciary even though the basic function of the judiciary is to

assure the administration of justice rather than to reduce crime. It

exchides general social programs (even though such programs may
indirectly reduce crime) unless they are clearly within the context
of crime reduction or prevention (e.g., vocational training of prisoners;
treatment of juvenile delinquents). Also, the analysis does not include

background investigations for onii)loyment. administrative inspcclicni--,

guarding functions not requiring j)olicc jiowers, or investigati( rs pri-

marily of a regulatory nature which may in rare cases result in the

application of criminal sanctions. Where activities involve both cIaII

and criminal proceedings (e.g., oi)eration of courts) an allocation of

outlays to the criminal function has been estimated by the OfTico of

Management and Budget.

Table M-2. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND SELECTED ACTIVITY i

(in thousands of dollars)

Major program and selected activity
Outlays

1970
actual

1971
estimate

1972
estimate

4,612

37, 840

7.535

51,825

59, 360

1.461

5.934 4,765

Crime research and statistics:

Statistics on crime, criminals, and criminal justice system 1 . 866

Research on criminal behavior and sociology of crime 12. 636

Program total 1 4, 502

Reform of criminal laws 634

Services for prevention of crime:

Public education on law observance, enforcement, and crim-

inal justice... 3, 122

Special programs for rehabilitation of alcoholics and narcotic

addicts

Prevention and control of juvenile delinquency. . :

Development of other community crime prevention services . .

Program total

Federal criminal law enforcement and Federal police:

Enforcement in support of Federal systems
General Federal law enforcement

Federal police

Specialized activities against organized crime

Support for Federal law enforcement ...

Program total

Assistance to State and local police activities:

Intelligence and information systems
Education and training of enforcement officers

Laboratory support
General police activities

Control of civil disorders

Combating organized crime ..

Other

Program total

19,886
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Table M-2. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND SELECTED ACTIVITY' (in thousands of dollars)—Con.

Major program and selected activity
1970

actual

Outlays

1971
estimate

1972
estimate

Administration of criminal justice:

Conduct of Federal criminal prosecutions 22,843 28,523 31,875

Operation and support of Federal court systems
^ 54,786 60,303 72,649

Assistance to States and localities for improved administra-

tion of justice 1,717 19,816 27,276

Other supporting programs 5,501 7,986 12,506

Program total 84,849 116.628 144,306

Rehabilitation of offenders:

Operation and construction of Federal correctional institu-

tions . 78.095 95.640 147,258

Federal probation, parole, and community treatment 15,635 16,599 19,771

Federal inmate education and training 5,979 7,659 9,712

Federal inmate medical treatment, 5.057 5,735 9.481

Other programs supporting Federal corrections _. 430 637 1,032

Assistance to States and localities for improved correctional

programs 34.150 104.364 221.847

Program total 139,346 230,634 409,101

Planniii'g and coordination of crime reduction programs 16,898 30,778 42,916

Total Federal outlays 856,916 1,443,891 1,900,158

' Does not include Department of Defense or nondomeitic outlays for crime reduction.
2 Outlays estimated by the Office of Management and Budget.

Crime research and statistics.—Crime research and statistics includes

those Gov(^rnment activities designed to produce statistics and

knowledge concerning crime, criminals, and the criminal justice sys-

tem, and tliose which develop imprf)vcd methods and teclmiques for

the operation of the system.
• Outlays of $59 million will be devoted to crime research and

statistics in 1972. Of this amount $7.5 million is for statistical

activities and $51.8 million for research. This compares with
$42.5 million spent for research and statistics in 1971.

• LEAA will fund a "pilot cities program" which is designed to

determine the value of comprehensive systemwide applications
of improved law enforcement methods and technologies in several

medium sized cities. New statistical programs of LEAA will be

utilized to measure the impact of these improved methods on
crime in the pilot cities.

• The National Institute of Mental Health will continue studies of

a wide range of issues in the areas of crime, delinquency, correc-

tions, and individual violence, and will conduct basic and applied
research on the nature and causes of law-violating behavior,

recognizing that progress toward more effective crime prevention
will depend upon a sound knowledge base.

• NIMH is also contlucting an in-depth stud\- and analysis of the

entire juvenile justice system iri^the 50 States and the District of

Columbia.
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• LEAA, in cooperation with the National Bureau of Standards,
will develop a laboratory to define performance standards for law
enforcement equipment and develoj) uniform procedures for

measuring its quality.
• The Atomic Energy Commission is continuing to work with LEAA
and the Bureau of Narcotics and Dangerous Drugs to find new

applications of neutron activation analysis and other techniques
in scientific crime investigations.

• The Office of Economic Opportunity will devote over $2 million

in 1972 to research concerning the process by which felony offenders

can best be reintegrated into community life, and how State and
local laws can be best utilized to assist in this ]:)rocess.

JUform of criminal laws.—Criminal law reform includes Govenmient
efl'orts to improve the effectiveness of the Notion's laws and assure

that they accurately reflect the values and standards of society.

• 0\er SI. 4 million will Ix' spent for law refoi'in in 1972. 0\'<'r $1.1

million of this amount will support law reform elfort:^ of State

and local governments.
• The I)e])artment of Justice and oilier Federal agencies will

study the recommendations of The National Connnission on Re-
form of Federal Criminal l^aws with a view to modernizing our

criminal law to assure that it is responsive to our present social

needs.
• The Justice Department has devolopod and ])roposed a model

State narcotics and dangerous drug law. This model law has been

adopted by the National Conference of Cominissi(mer,s on Uni-
form State I^aws and made available to the States. Several Stales

have already enacted the law.
• f^EAA is sujjporting jirojects to (h^-elop a criminal law re\i^ion

clearing house which will colleet nnd distribute information about

law revision activities throughout the United States.

Prevention o^crime.
—Crime i)reventioii includes Government efforts

to limit or render less probable the commission of criminal acts, by
means other than direct enforcement or general correctional iietivilies.

Included are public education, alcoholic and addict rehabilitarion,

treatment of juvenile delinquents, and projects to imju-ove police-

communit}' relations.

• Total outlays for Federal crime ]M-e\-ention i)rograms will be

$149.9 million in 1972. This is 20% more than was spent for such

purposes in 1971, and 1S7% more than the $52.2 million devoted
to crime prevention in 1970.

• In 1972 increased attention will be devoted to the ])roblems of

juvenile delinquency. LEAA grants will support a great variety
of projects and programs for the rehabilitation of juvenile of-

femlers, and for i)reventi(jn of delincpiency among groups of youth
where the risk of delinquency is high.

• The Youth Development and Delinquency Prevention Adminis-

tration in HEW will give emphasis to the development of model
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systems for the prevention and control of delinquency and pro-
vide technical assistance to utilize the knowledge obtained from
the model systems developed.

• The National Institute of Mental Health will conduct both insti-

tutional and community based treatment programs for narcotic
addicts. In 1972, treatment and rehabilitative after care will be

provided for an estimated 24,00Q addicts.
• Both the Office of Economic Op]iortunity and the Veterans Ad-
ministration will fund alcoholism and drug addict treatment units
in 1972. The VA will add 17 alcoholism treatment units and 14

(h-ug deijcndcncc units to provide effective treatment and re-

habihtation of veterans.
• A 3-year drug information program will be undertaken jointly by

the Department of Healtli, Echication, and Welfare, the Depart-
ment of Justice, and tlie Department of Defense. A series of

publications will be produced to provide accurate and factual
information on drugs.

Federal criminal law enjnrcement and Federal police.
—Law enforce-

ment involves dii-oct Federal Govcnmicnt efforts to detect, identify,
and apiJi'dicnd violators of criminal laws. Rej)resentative programs
include criminal in\('stigati()ns, policing of certain Federal areas, and

special concertetl programs against organized crime and air i)iracy.

• $725.9 million in outlays will support Federal investigative and
lK)lice activities in 1972. This compares with total outlays of

$filo.G nullion in 1971 and $459.6 million in 1972 for this jnirpose.

Outlays for Federal efforts against organized crime will be $75.6
million in 1972 or an increase of 69% over funds spent to combat
organized crime in 1970.

• In a statement of September 11, 1970, the President said that the
menace of air piracy must be met immediately and effectively. A
sjjecial program has been developed to place highly trained "sky
marshals" on commercial flights and to greatly increase security
measures at air terminals to prevent weapons and explosives from
being carried aboard aircraft.

• The Bureau of Narcotics and Dangerous Drugs has developed an

intelligence system which concentrates on identifying the major
drug trafficking organizations responsible for most of the hard
narcotics brought into the country. The Bureau of Customs has
established a new intelligence system to help identify smugglers
at border stations and other points of entry, and is employing a

number of new enforcement techniciues to limit the introduction
of narcotics and drugs into the country.

• The FBI will increase efforts to destroy major organized crime

operations, investigate terrorist bombings, and carry out investi-

gations of a variety of Federal crimes.
• Both the U.S. Marshals and the General Services Administration

will increase personnel assigned to assure the safety of Federal

1
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judges and provide necessary security for Federal courtrooms and
other Federal buildings. Over $46.6 million will be spent for these

jH'ograms in 1972.
• The U.S. Marshals Service is increasing training for its personnel

in order to meet the increased demands upon it, including those

resulting from air piracies, courtroom violence, and increased
need for witness security.

• The Treasury Department will spend $7.5 million in 1972 for

further construction of the Federal Law Enforcement Training
Center which will train 8,700 agents annually from 17 parliei-

]-)!iting Federal enforcement organizations.
• The Internal Revenue Service will conduct over 7,700 tax fraud

investigations in 1972, and will carrv out a variety of new

resi)onsibilities under title XI of the Organized Crime Control
Act of 1970, concerning the licensing and control of exjilosives.

• In 1970, for the first time, the Tax Division in the Department
of Justice received more tlian 1,000 lax fraiul cases inchidiiig lOf)

involving racketeers. Over GOO defeu(hints were convicted,

including 25 in the racket(M'r category.
• The Secret Service obtaiiicnl over 3,000 convictions in 1970

involving check and bond forgeries and counterfeiting. The
Secret Service will continue to participate with other Federal

enforcement agencies in th(> orga,nizefl crime ])rogram.
• The Immigration and Naturalization Service's Border Patrf)l

officers located 18,747 smuggled aliens in 1970. This was n 59%
increase over the number of smuggled aliens in 1969 whicli \\ as a

previous all-time record. The Patrol also apprehended 3,298

persons for smuggling aliens into the country.
• In 1970, U.S. game management agents and otlier personnel
made 7,066 apj^rehcnsions of violators of Federal wildlife con-

servation laws that residted in jail sentences of 15,370 days and

147,620 days of probation.

Assistance f^ State and local police.
—This includes Federal efforts to

provide or improve activities which support or upgrade State and
local police and investigative agencies.

• Outlays to assist State and local police will total $367.2 million

in 1972, an increase of $85.2 million over 1971, and $278.4 million

over 1970. Over $104 million will be spent to train and educate*

State and local police and almost $19 million will support State

and local efforts against organized crime.
• Several Federal investigative agencies provide direct training

assistance to State and local poUce. In 1970 the FBI provided
training to over 260,000 jiolice officers in over 8,500 training
sessions. In the same year the Bureau of Narcotics and Dangerous
Drugs trained 60,103 officers in a total of 980 2-week law enforce-

ment schools and shorter 1- to 3-day seminars.
• The LEAA program has been the jjrincipal source of Federal

funds for improving police operations. LEAA will spend $295
million in 1972 for a broad range of projects determined to be

priority needs by State and local governments. Almost 50% of

LEAA's total program is for direct support and improvement in

police activities. Police improvement ])rojects are being under-

taken in all the States and major cities of the country.
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• The Veterans Administration, in cooperation with experts in

the field of law enforcenient, has developed a model on-the-job
training program for policemen. It provides 13 months of training
and related academic instruction, leading to a journeyman's
status for the trainee. Over 30,000 men will participate in this

program in 1972.
• LEAA's law enforcement education program provides financial

assistance to State and local i:)olice officers to gain college credits.

In 1970, 38,229 police officers availed themselves of assistance

under this program.
• In 1972, the FBI will provide indexing services for Project

wScarch, an automated system for exchanging criminal records

among Federal, State, and local law enforcement and criminal

justice agencies.

Arfjninisfration of criminal justice.
—This category includes the

l)rci)aration and prosecution of criminal cases, operation of court

systems, trial of cases, jirovisioii of defense counsel in certain cases,
and related and supportive^ activities.

• Expenditures of $144.3 million will support all ])rograms for the

prosecution of criminal cases and the administration of criminal

justice in 1972, over $27 million of which will be to assist State and
local prosecution and courts. The operation of Federal court

systems will require outlays of $72.6 million in 1972 and $31.9
iTiillion will be si)enl to conduct criminal jn'osccutions.

• During 1970, there were (excluding transfers) 38,102 criminal
cases commenced in the U.S. district courts, compared with

33,585 in 1969. The district courts terminated 34,962 criminal

cases in 1970 as compared with 30,578 in 1969. As of June 30,

1970, there were 20,910 pending criminal cases in the district

courts. Appeals in criniinal cases and appeals in habeas corpus
cases and other |)ris()ner cases again arc the fastest growing part
of the caseload in the courts of appeals. In 1970, the increase in

apj)eals from district court cases was reflected in habeas corpus
apjieals by Federal i)risoners, up 16.7%, and in appeals from
denials of motions to vacate sentence, up 26.3 C7

/o-

Indian courts disposed of about 79,323 criminal cases during 1970
and the trend for the current vear indicates this figure will exceed

80,000.
• At the State and local level LEAA is financing studies of inte-

grated court systems; providing court management studies;

training juvenile court judges; and funding a number of projects
to upgrade both prosecutive services and public defender systems.

lU'JiahiLiiation of offeinlers.
—These programs include Government

custody and rehabilitation of criminal offenders. Specific projects
include the supervision and operation of correctional institutions,
inmate and offender treatment and training programs, probation and

parole services, and other supportive functions.

• Over $409 million of Federal funds will be devoted to the custody
and rehabilitation of criminal offenders in 1972. This compares
with $230.6 million spent in 1971 and $139.3 million in 1970. Over
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$221.8 million will be for assistance to State and local correctional

systems and programs. This is an increase of 113% of such assist-

ance provided in 1971 and 550% more than assistance provided
in 1970.

• In 1972 the Bureau of Prisons plans to have construction under-

way on four new prison facilities, including a specialized research

prison for violent offenders. Also, funds are budgeted to plan
seven additional facilities, including five metrf)i)olitan correc-
tional centers. The Fort Worth narcotic addict treatment facility
will be converted to a prison medical center.

• During 1970, 13,000 Federal inmate-s (63% of the total Federal
inmate population of 20,687) imrticii)ated in educational ])ro-

grams. High school equivalency testing was administered for

2,471 inmates with 1,845 or 75% passing and becoming eligible
for the diploma equivalent. Over 5,240 were trained through
vocational ])rograms.

• In 1972 the OfTice of Education will s])end about $1 million to

improve library services for approximate!}' 69,000 inmates in 250
institutions.

• Tlie Department of I^abor has developed a five-State model pro-
gram to i)rovide State employment security agencies with the
staff to link inmates to existing manjiower resources. The De]:)art-
ment of Labor will also fund ex])anded itmiate training ])rograms
(during 1970, 49 ])roj(>cts were funded, serving 3,248 trainees)
aiul will continue an experimental program of ])retrial diversions
to determine whether intensive counseling and manpower services

can provide a successful alternative to the usual process of

arraignment, trial and sentencing.
• In 1971, LEAA will begin implementation of a new correctional

system improvement program authorized by the Omnibus Crime
Control Act of 1970. Over $97 million will be budgeted for this pro-
gram in 1972. The program will ])rovide State and local govern-
ments upUo 75% of the cost of dev('lo])ing and implementing
projects for new or improved correctional facilities and programs.
These funds will be used to improve rehabilitative programs both
in institutions and in the community and will be available for

expanded probation and parole services. .

• Under the President's authority with respect to clemenc}^ matters,
82 pardons and 14 commutations of sentence were granted in 1970,
and 432 pardon petitions and 266 commutation petitions were
denied.

Planning and coordination.—Included are Federal support of State
and local planning and coordination of crime reduction activities,

• Outlays of $42.9 million will support planning and coordination
of federally guided crime reduction programs in 1972. The prin-
cipal funding agency for supporting State and local law enforce-
ment planning is the Law Enforcement Assistance Administration
in the Department of Justice.

80-321 O - 77 - 18
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Table M-3. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND AGENCY '

(in thousands of dollars)

Major program and agency
Outlays

1970
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Table M-3. FEDERAL OUTLAYS FOR THE REDUCTION OF CRIME BY
MAJOR PROGRAM AND AGENCY' (in thousands of dollars)—Continued

Outlays
Major program and aelected activity

Administration of criminal justice:

The Judiciary
^

Department of Health, Education, and Welfare.

Department of the Interior

Department of Justice

Department of Transportation

1970
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Table M-4. SELECTED CRIME REDUCTION DATA (dolUrs in thousand*)

1968 1969 1970

Federal outlays for crime reduction:

Federal crime reduction outlays assisting States and localities (') $103,739 $177,251
Federal crime reduction outlays for reduction of Federal

crimes (i) 554,614 679,665

Total Federa i outlays for reduction of crime $530, 643 658, 353 856, 9 1 6

Federal personnel:
Full-time Federal criminal investigators.. 2J2.618 ^ 11,818 2)4,610
U.S. attorneys and assistant attorneys (man-years on

criminal workload) _ 480

Attorneys
—Criminal division (man-years) 168

U.S. district court judgeships 341

State and local crimes: '

Serious crimes recorded (UCR—table 2) 4, 466, 600
Violent crimes recorded (UCR— table 2) 588, 800
Rate of serious crimes per 100,000 inhabitants (UCR—

table 2) 2.235
Rate of violent crimes per 100,000 inhabitants (UCR—

table 2) 295
Percent index crimes cleared by arrest (UCR—table 13) 20.9
Percent found guilty of persons charged by police (UCR—

table 15).. . 66.7
Federa< investigations:

FBI, investigative matters received 820,830

Immigration and Naturalization Service (investigations

completed) 9.268
Postal Service, criminal caseload 181, 153

IRS, tax fraud investigations 9, 372

Bureau of Customs (cases closed) 27. 989

Secret Service (cases closed) 87, 1 97

Disposition of Federal criminal matters:

Investigative matters presented for prosecutive decision—
prosecution declined 79, 891

Federal criminal cases commenced *
30. 7 1 4

Federal criminal cases terminated *
29, 492

Federal criminal cases pending
*

14, 763

Federal criminal cases pending over 6 months '
4, 340

Federal criminal defendants convicted 26, 660

High echelon organized crime figures convicted 23
Corrections:

Average Federal jail population 3,438

Average Federal prison population 19. 677

Court commitments to Federal institutions II. 653

Average Federal prison sentences (months) 44. 5

Persons under supervision of Federal Probation System (end
of year)8 36.785

Federal paroles granted 5,840
Warrants issued for violation of conditions of release from

prison 2, 89 1

Executive clemency petitions granted 16

> Not available.
' CSC jobs clatiified In teriei 1811 as of October 31.
• From uniform crime reports

— calendar years 1968 and 1969 (FBI).
• Excludes transfers.
I Excludes pending cases of fugitives.
' Includes probation, parole, and mandatory release; estimate by the Office of Management and

Budget.

560

168

341



227

304 THE BUDGET FOR FISCAL YEAR 19 72

DEPARTMEXT OF TPIE TREASURY

The Dopartment of the Treasury is responsible for the fiscal, (h;bt

nianap;eiuent and monetary operations of the Federal Governmciii . Tt

also has major rcsi)onsibility for prescribinii Federal pohcies afrci:iinii

the U.S. balanee of ])a\'ments. The Treasury ])ro2;rain struetuie iv.-

flects the operating elements of the Department, which are funded

principally by annual appropriations and, to a lesser e.xtent, through
reimbursements and miscellaneous funds.
The Department's functions arc grouped into five program cate-

gories. Expansion of revenue collection operations, particularly
auditing of tax returns, as a result of growth in the niunber and

comi)lexity of tax returns filed, rc{[uires substantially increa-ed pro-

gram funding. Not includc<l in the ])rogram structure are inter<-;t. on
the public debt, which accounts for most of the Department's budget
authority, and several permanent appropriations. These are aggre-

gated in the adjusting entry in the table.
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Table S-11. PROGRAM DISTRIBUTION OF BUDGET AUTHORITY
DEPARTMENT OF THE TREASURY (in millions of dollars)

Program category and subcategory 1970 1971 1972
actual estimate estimate

Administration of Government finances:

Puhlicdebt 65.0 70.4 77.2
Issuance, payment, and servicing of Government checks _. 47.7 46.8 49.6
General activities 5.4 7.1 7.4

Category total 118.1 124.3 134.2

Collection of revenue:

Revenue accounting and processing 171.3 189.0 221.4

Taxpayer assistance and services 86.1 93.8 102.2

Delinquent accounts operation 101.2 106.8 114.5

Delinquent returns operation 25.8 25.2 28.0
Audit of tax returns 293.5 299.8 339.3
Tax fraud investigations

—
taxpayers in general 34.3 34.0 36.6

Taxpayer appeals 37.9 40.8 43.5
Alcohol and tobacco revenue and regulatory controls 19.4 21.8 23.6
Collection of customs duties 85.4 94.7 109.5
General activities 66.4 74.7 79.2

Category total _- 921.3 980.6 1.097.8

Manufacture and distribution of coins, currency, and other

financial instruments . 20.0 20.2 30.3

Special law enforcement;
Tax fraud investigations

—racketeer segment 16.7 30.7 34.4
Alcohol and firearms investigations 29.6 39.8 43.9
Other investigations 43.2 49.7 56.8

Security responsibilities 16.0 25.8 37.5
General activities 17.7 25.9 '56.7

Category total 123.2 171.9 229.3

Policy determination and related activities 9.7 10.2 11.2

Total distributed to programs above 1,192.3 1,307.2 1,502.8
Items not included in the program structure:

Interest ... 19,424.9 20,923.7 21,273.4
Other appropriations not included in the program structure 200. 4 357. 7 397. 8

DcduLlions for offsetting receipts -1,187.8 -1,590.2 -1,878.2
Intragovernmental transactions —84.3 —89.1 —90.5

Total budget authorily. Department of the Treasury.... 19,545.7 20,909.4 21,205.4

' Includes $36.5 million for construction of facilities. Federal Law Enforcement Training Center.
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Twelve Month Report of the Treasury/IRS
Narcotics Trafficker Tax Program

During the first year of operation- -July 1. 1971, to June 30, 1972--

the Treasury/IRS Narcotics Trafficker Program has accomplished the

following:

1. 793 major targets in 40 states, 53 metropolitan areas and

the District of Columbia were selected by Treasury's Target Selection Committee

and referred to the IRS for intensive tax investigation (see attached Table I).

Under the direction of IRS Commissioner Johnnie M. Walters, 410 Treasury

Agents and 112 support personnel are presently conducting the intensive tax

investigations. In addition, 565 minor traffickers are under tax action.

2. $54. 2 million in taxes and penalties have been assessed under

the program, of which more than $8. 5 million has already been collected in

the form of cash or valued property. This is $1 million more than the $7. 5

million appropriated for the program by Congress. We are now using tlie drug
traffickers' illegal profits to put them out of business (see attached Table ID.

3. Six men have been convicted on criminal tax charges; 15 other

criminal tax cases are pending in Federal District Courts in New York, Miami,

Detroit, Los Angeles, San Francisco, Indianapolis, Baltimore, and

Washington, D. C. ; and another 35 investigations have been completed with

prosecution recommendations. Investigations were completed in an additional

78 cases with civil assessnaents and penalties determined in 64 cases.

We believe this represents a substantial achievement. By focusing
attention on the persons responsible for the narcotics distribution, this program
is making a major additional contribution to the President's offensive against

drug abuse.

The word for the drug traffickers is to get out of the illegal drug
traffic or face up to intensive tax investigation. This word should be spread
in every city and town in the United States. We have institutionalized this

program. Everyone in this illegal business should realize that they will be

subjected to tough tax scrutiny.

The program's objectives--to take the profit out of the illegal traffic

in narcotics and thereby further disrupt the traffic- -are accoinplislied in two ways:

1. Major targets : by conducting systematic tax investigations of

middle and upper echelon narcotics traffickers, smugglers, and financiers.

These are the people who frequently are insulated from the daily operations of

the drug traffic through intermediaries.
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2. Minor targets : by the systematic drive underway to seizc--

to be applied to taxes and penalties owing- -the substantial amounts of cash

that are frequently found in the hands of minor narcotics traffickers- -tliose

below the middle and upper echelon level.

Computers are now being used in this program to facilitate the year in,

year out scrutiny of the finances of these narcotics traffickers. By computerizing
our information, we will be able to examine systematically and quickly each

major and minor trafficker targeted under this program.

Although all of the penalties and taxes that have been assessed may
not be collected, the impact of this program on the narcotics traffic is already
substantial and increasing each month.
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TWELVE MONTH REPORT

TABLE I

STATE
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TABLE II

Major Target Assessments;

Regular Assessments
Jeopardy Assessments 1/
Tax Year Termination Assessments 2_/

Total

Minor Target Assessments: ZJ

Jeopardy Assessments
Tax Year Termination Assessments

Total

Total Assessments involving Narcotic Traffickers

Seizures involving Narcotic Traffickers:

Major Targets Minor Targets

Number

18
19
23

70

36
529

S6S

Currency
Property

$ 1,763,213
86,738

$ 5,449,923
1,249,828

Total Dollars Seized

Cases Recommended for Prosecution

Criminal Tax Cases in U. S. Courts
awaiting Trial

Criminal Tax Convictions

Ainounts

$ 4,373,126
18,764,281
7,974,616

$31,112,023

$ 863,712
22,256,438

$23,120,150

$54,232,173

$ 7,213,136
1,336,566

$ 8,549,702

35

15

1/ Jeopardy assessments are assessments of taxes made where a return
Has been filed or should have been filed, but where circumstances
exist under which delay night jeopardize the collection of the revenue.

TJ Termination of tax year is a computation of the tax due and
assessment made where the time for filing the return has not become
due where circumstances exist under which delay might jeopardize
collection of the revenue.

2/ These are assessments made as a result of seizures by other law
enforcement agencies of cash or other assets against current income
of narcotic traffickers where delay might jeopardize collection of
the revenue.

Treasury Department
Office of Law Enforcement June 30, 1972
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Seventeen Month Report of tlie Treasury/IRS
Narcotics Trafficker Tax Program

During November, Treasury Agents and support personnel of the

Internal Revenue Service seized and collected $2.4 million from narcotics

traffickers and made assessments of $5. 4 million. In addition, 68 new major
targets were selected and 157 minor targets were placed lander tax action.

In the Courts, 2 traffickers were convicted, and 4 indictments were
returned. The Treasury has recommended an additional 11 cases for prosecution.

The additional targets expanded the program into one new state.

South Dakota, and eight metropolitan areas--Aberdeen, South Dakota; Augusta,

Georgia; Peoria, Illinois; Annapolis, Maryland; Reno, Nevada; Chattanooga,
Tennessee; Fort Worth, Texas, and Bridgeport, Connecticut.

The 17 montlis result of this program are as follows:

1, 175 Major Targets and 1, 239 Other Traffickers

In 46 states, 82 metropolitan areas and the District of Columbia,
1, 175 targets have been selected by Treasury's Target Selection Committee
and referred to the IRS for intensive tax investigation (see attached Table I).

Under the direction of IRS Commissioner Johnnie M. Walters, 550 Treasury
Agents and 112 support personnel are presently conducting these investigations.

The Congress has passed a supplemental appropriation of $4. 5 million

which will increase tlie number of Treasury Agents to 648.

In addition, 1, 239 minor targets traffickers are under tax action.

$82. 5 Alillion Assessed--$15. 6 Million Collected

$82. 5 million in taxes and penalties have been assessed under the

program, of which more than $15. 6 million have already been collected.

The drug traffickers illegal profits are being used to put them out of business

(see attached Tables II and III).

20 Convictions + 44 Indictments + 61 Prosecution Recommendations ^125

Twenty men have been convicted on criminal tax charges; 44 other
criminal tax cases are pending in Federal District Courts in Atlanta, Miami,
Detroit, Los Angeles, San Francisco, Seattle, Boston, Indianapolis, Baltimore,
and Washington, D. C. , and in other areas; and another 61 investigations have
been completed with prosecution i-ecommendations (see attached Tables II and III).
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North Carolina

Ohio

Oklahoma

Oregon

Pennsylvania
'/

Rhode Island

-South Carolina

.South Dakota

'.Tennessee

•Texas

Utah

Virginia

Washington

;V/est Virginia

Wisconsin

METROPOLITAN AREAS

Gulfport

St, Louis-Kansas City

Omaha

Las Vegas -Reno

Portsmouth

Newark- Camden-Trenton

Albuquerque

Albany
Buffalo- Rochester
,New York City

Greensboro -Charlotte

Cincinnati-Dayton-Columbus
Cleveland -Toledo

Oklahoma City

Portland

Philadelphia
Pittsburgh

Providence

Columbia

Aberdeen

Nashville-Memphis -Chattanooga

Austin-Houston-El Paso
Dallas-Pt. Worth

Salt Lake City

Richmond- Nor folk

Arlington -Alexandria

Seattle

Parkersburg

Milwaukee

LUMl'Lin'ED
TARGETS INVESTIGATIONS

3.

21

3

5

4

67

H

Office of Law Enforcement
Treasury Department

14
20

157

17

17
24

3

18

42
39

6

5

1

SI
8

6

28

24

1

5_

1175

2

7

5

1
3

55

11
2

2

'

-5

1_

239
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SEVENTEEN MONTH REPORT
DEPARTMENT OF THE TREASURY TABLE I

TREASURY/INTERNAL REVENUE SERVICE NARCOTICS TRAFFICKER PROGRAM

RESULTS AS OF DECEMBER 1, 1972
COMPLETED

S^/^TE METROPOLITAN AREAS TARGETS INVESTIGATION'S

Alabama

Alaska

Arizona

Arkansas

California
'

Los Angeles-San Diego 45 22
~ ~

7

Colorado Denver 12 2

Connecticut Hartford-Bridceport lb 2

Delaware

District of Columbia Wasliington 22 5

Florida Miami- Jacksonvil le 95 27

riav;aii Honolulu iu. 1

Georgia Atlanta-Aunusta 31 12

Illinois Chicago-Springfield . 61 . 7

Indiana

lov.-a

Kansas

. Kentucky

Louisianz

Maine

Maryland Baltimore-Annapolis 14 3

Massachusetts Boston 24
'

• 3

Michigan
- Detroit 71 15

Minnesota

Mobile



Number
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Calendar No. 904
94th Congress ) SENATE ( Report

2d Session f 1 No. 94-953{

TREASURY, POSTAL SERVICE, AND GENERAL
GOVERNMENT APPROPRIATIONS BILL, 1977

Jv'.NE 16, 197(>.—Ordered to be printed

Mr. MoNTOYA, from the Committee on Appropriations,
submitted the following

REPORT
[To accompany H.R. 14261]

The Committee on Appropriations to which was referred the Bill

(H.R. 14261) making appropriations for the Treasury Department,
the U.S. Postal Service, the Executive Office of the President, and
certain independent agencies, for fiscal year ending September 30, 1977,
and for other purposes, reports the same to the Senate with vari-

ous amendments and presents herewith information relative to the

changes recommended.

Amount of House bill $8, 267, 636, 000
Amount of increase by Senate +88, 524. 000

Amount of bill as reported to Senate 8.801,160.000
Amount of budget estimates of new (obligational)

authority, fiscal year 1977 8, 004, 892, 000
Amount of new budget (obligational) authority, fis-

cal year 1976 1 6, 810, 141, 500

Senate bill as reported compared with :

Amount of budget estimates of new (obliga-
tional) authority, fiscal year 1977 (as

amended) __„ +206,268,000
Amount of new budget (obligational) author-

ity, fiscal year 1976 +1,401,018,500

80-321 O - 77 - 19



240

Index to Bill and Report
Page No.

Bill Report

Summary of the Bill— 2

Title I—Treasury Department - 2 5

Title II—United States Postal Service 7 18
Title III—Executive Office of The President 7 21
Title IV—Independent Agencies 12 27

Administrative Conference of the United States _ 12 27

Advisory C!ommittee on Federal Pay 12 27

Advisory Committee on Intergovernmental Relations 12 28
Civil Service Commission 12 28
Commission on Executive, Legislative, and Judicial Salaries 31
Commission on the Review of the National Policy Toward
Gambling 15 32

Committee for Purchase From the Blind and Other Severely
Handicapped 15 32

Federal Election Commission 16 33
General Services Administration 16 33

Harry S Truman Scholarship Foundation 44
National Commission on Electronic Fund Transfers 44
National Center for Productivity and Quality of Working

Life 26 45
National Commission on Supplies and Shortages 26 45
National Study Commission on Records and Documents of

Federal Officials - 46
United States Tax Court .- 27 46
Defense Civil Preparedness Agency 27 47

Title V—General Provisions, this Act 28 49
Title VI—General Provisions, Governraentwide. _ - 31 50
Tables. 51-60

Summary of the Bill

The. bill ])rovides a total amount of $8,801,160,000, which is

$1,491,018,500 above the appropriations for 1976, $296,268,000 above
the amendment estimates for 1977, and an increase of $33,524,000 above

the appropriations in the House bill of $8,267,636,000.
The following table summarizes the amounts of new budget (obli-

gational) authority recommended in the bill for fiscal year 1977 com-

pared with amounts appropriated to date for fiscal year 1976 and jvith

the amended 1977 budget estimates and the House bill. The tabulation

by appropriation item is included at the end of the report.



241

Internal Revenue Service

stjmmary
Appropriation, 1976 ^

$1, 691, 520, 000
Budget estimate, 1977 1,671,500,000
House allowance 1, 671, 500, 000
Committee recommendation 1, 672, 500, 000
Bill compared with :

Appropriation, 1976 —19, 020, 000
Budget estimate, 1977 +1,000,000
House allowance —9,000,000

1 Includes $45,520,000 contained In the Second Supplemental Appropriations Act. 1976.

The Committee recommends an appropriation of $1,672,500,000 for
activities of the Internal Keveniie Service. The recommendatioiv is a
reduction of $9,000,000 below the House allowance and $19,020.000' be-
low the fiscal year 1976 appropriation. It is an increase of $1,000,000
above the budo;et estimate.

TAX ADMINISTRATION SYSTEM (TAS)

Tlie Internal Revenue Service has proposed a complete redesign
and restructuring of the current income tax processing system to pro-
vide tax administration data processing capability in the 1980's. The
new plan, referred to as the Tax Administration System (TAS), has
evolved from studies begun in 1909 to explore viable alternatives for a
new automatic data processing system in the future. IRS maintains
the present system is inadequate as four ditferent cc«nputer systems
are being used and they are not compatible, the equipment is aging,
technological limitations exist, and future workload demands will sur-

pass the capabilities of the existing system.
The Committee is in sympathy with the needs of IRS. The present

system was designed as a batch oriented system and became opera-
tional in the early 1960's with centralized master records of all tax-

payers processed and maintained at the National Computer Center.
Tv;'0 major technological improvements have been made to the system :

Installation of the Direct Data Entry System (DDIES) was
completed in the 10 service centers in 1969. This eliminated key-
punch cards and allowed operators to transcribe tax data directly
from tax returns to magnetic tape.
The Integrated Data Retrieval System (IDRS) was installed

in the service centers by 1974 to provide immediate access to rela-

tively current information, based on probability of inquiry, for
about ten percent of the taxpayers' master records.

The TAS proposal is based on a decentralized data processing sys-
tem involving new computers at the service centers and the present
National Computer Center would become the National Communica-
tions Center to function as a switching center for data transmission
between service centers. Service centers would maintain the master
record files on-line and perform all data processing associated with
tax return information.
The economic life of TAS is projected at ten years with an esti-

mated cost of $649 million for system design, implementation and
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oporatino^ costs during tliis period. These are fiscal year 1974 costs and
have not lieen escalated to reflect inflation. A cost-benefit study by IRS
in 1974 projects that jjross benefits of $2.1 billion could accrue—in-

cludino; $3"28 million in personnel savings and $1.8 billion in increased

revenue generated by a projection of improvement in^he productivity
of revenue producing personnel.
The General Accounting Office is currently reviewing the 1974 IRS

cost-benefit analysis and considering potential privacy aspects of the

proposed system. In addition, the Office of Science and Technology
will convene a symposium in the near future to explore the technologi-
cal implications of TAS on our society.

It is the understanding of the Committee that the proposed procure-
ment is the largest data j)rocessing project ever undertaken by the

Federal Government. Other large procurements of computers have

experienced cost overrun^> and development problems. For example,
the Air Force Advanced I^ogistics System was recently cancelled after

more than $175 million had been spent on software development.
Other recent computer development projects that have experienced

difficulty have been the TT.S. Army's Combat Service Support System,
the Department of Defense Worldwide Military Command and Con-
trol System, and the Federal Aviation Agency's Manpower and Per-

sonnel Information System.
Software development is acutely important to the successful imple-

mentation of TAS. The system must be capable of managing at each

service center a data base of 64 billion characters to be stored on discs

and mass storage devices that are readily accessible within 5 seconds

at a rate of approximately 100,000 transactions per hour. This must
interface with a data communications system containing about 800

terminals per service center. The Committee believes that the soft-

ware i-equired for this system is not commercially available, and ven-

dors will be required to customize ofl'-the-shelf software or develop
new software to accomplish the data base requirements.

It is not the intent of the Committee to delay unduly the redesign
and revitalization of the tax-processing system. However, it is incum-

bent upon the Committee to insure that the approach utilized mini-

mizes the risks of failure, disruption, cost overrun, and waste of tax-

payers' dollars. For this reason, it is the recommendation of the Com-
mittee that IRS proceed to implement the redesign and revitalization
of the tax-processing system in a more evolutionary manner. This
should substantially improve the probability of success and reduce the
inherent risk.

The Committee view is that initiation of procurement for TAS is

premature at this time. The 1974 (^ost-benefit analysis must be updated
to reflect |)rice escalation through the procurement period and results

of the General Accounting Office studies must be reviewed and their

recommendations incorporated in the system procurement plan.
Alternative evolutionary system development plans must be consid-
ered by IRS which will provide for improving the probability of

successfully implementing an optimum systems solution while reduc-

ing the probability of cost overruns nnd failure of the system. An ex-

ample would be for the IRS to utili'/.e its currently- available technol-
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ojry and equipment M-here feasible wliilo performing the initial pilot
and prototype testinor to insure the feasibility and effectiveness of

major critical system components and subsystems. This approach
should reduce the cost and expedite the testing and development
process.
The Internal Revenue Service is directed to provide the Committee

with complete details of the revised cost-benefit analysis and procure-
ment, development, and implementation plans prior to implementing
any action toward procurement of the Tax Administration System.

SALARIES AND EXPENSES
Appropriation, 1976 ^$45,825, 000
Budget estimate, 1977 46, 700, 000
House allowance 46, 700, 000
Committee recommendation 46, 700, 000
Bill compared with :

Appropriation, 1976 +875, 000
Budget estimate, 1977
House allowance

' Includes $1,325,000 contained In the Second Supplemental Appropriations Act, 1976.

The Committee recommends concurrence with the House allowance
and tlie bud^^et estimate of $46,700,000 and 1,774 permanent personnel
positions. This is an increase of $875,000 and a reduction of 92 posi-
tions from the fiscal year 1976 level of activity.
The Salaries and Expenses appropriation provides for the overall

direction of the Internal Revenue Service, for program planning and
deteimining resource needs, for managing its administrative support,
and for the maintenance of employee integrity and internal controls.
The appropriation consists of two activities, Executive Direction and
Internal Audit and Security.

ACCOUNTS, COLLECTION AND TAXPAYER SERVICE

Appropriation, 1976 ^$791, 740, 000
Budget estimate, 1977 789, 900, 000
House allowance 795, 900, 000
Committee recommendation 790, 900, 000
Bill compared with :

Appropriation, 1976 —840, 000
Budget ostimate, 1977 +1, 000, 000
House allowance —5, 000, 000

^ Includes $20,240,000 contained In the Second Supplemental Appropriations Act, 1976.

The Committee recommends an appropriation of $790,900,000 and
35,132 permanent personnel positions. This is a reduction of $840,000
and 1,421 positions from the fiscal year 1976 appropriation and a re-

duction of $5,000,000 and 701 positions from the House allowance.
The Accounts, Collection and Taxpayer Service (ACTS) appro-

priation provides funding for four activities: Data Processing Opera-
tions, Statistical Reporting, Collection, and Taxpayer Service.
The Data Processing Operations Activity is responsible for receiv-

ing and processing tax returns, issuing refunds and notices, and ac-

counting for re\enues. Statistical Reporting includes preparation of

statistical information on income and other aspects of the tax system.
The Collection Activity is responsible for collecting unpaid taxes and

securing unfiled returns. Taxpayei- Service aids voluntary compliance
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witli Federal tax laws on the part of all taxpayers by informintj them
of their responsibilities and by providinfr service which will assist

them in meeting tlieir oblig:ations.
The Committee is concerned with the proposed reduction of 1,577

positions from this appropriation. Testimony revealed that approxi-
mately 1,700.000 fewer taxpayers would receive assistance in fiscal year
1977 than in 1976. Therefore, the Committee recommends denial of

the proposed reduction of 156 positions and $1 million from the fiscal

year 1976 level for taxpayer assistance. This Committee has been in-

strumental in providing losources for this activity and the Internal

Revenue Service is directed to continue the resources for taxpayer
assistance at the fiscal year 1976 level.

COMPIilANCE
Appropriation, 1976 ^

$853, 955. 000

Budget estimate, 1977 834, 900, 000
House allowance 838, 900, 000
Committee recommendation 834, 900, 000
Bill compared with :

Appropriation, 1976— —19, 055, 000

Budget estimate, 1977
House allowance —4, 000, 000

1 Includes $23,955,000 contained In the Second Supplemental Appropriations Act, 1976.

The Committee recommends concurrence with the budget estimate
of $834,900,000 and 38,409 permanent personnel positions. This is a
reduction of $19,055,000 and 761 positions from the fiscal year 1976

appropriation and $4,000,000 and 675 positions from the House
allowance.
The Compliance appropriation provides funds for those activities

of the Internal Revenue Service which are primarily responsible for

assuring compliance with the tax laws. It also funds special law en-

forcement programs assigned to the Service.

Major programs include audit of tax returns, the appellate process,
tax fraud and special investigations, technical rulings, legal services,
and the Employee Plan and Exempt Organizations activities.

The Committee is concerned with the magnitude of the reduction

proposed by the administration for this activity. However, it is the

view of the Committee that abuses of authority have occurred under
activities funded by this appropriation. During recent years, over

$28 million and 1,277 positions funded from this appropriation were
involved with Department of .Justice strike forces and related activi-

ties around the country. The Committee believes these
resources could "be more properly used to ensure com-

pliance with the tax laws of the United States.
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Calendar No. 286
94th Congress ) SENATE i Keport

IstSess'/on f 1 No. 94-294I

TREASURY, POSTAL SERVICE, AND GENERAL
GOVERNMENT APPROPRIATION BILL, 1976

July 22 (legislative day, July 21), 1975.—Ordered to be printed

Mr. MoNTOYA, from the Committee on Appropriations,
submitted the following

REPORT
[To accompany H.R. 8597]

The Committee on Appropriations, to which was referred the bill

(H.R. 8597) making appropriations for the Treasury Department, the
United States Postal Service, the Executive Office of the President,
and certain Independent Agencies for the fiscal year ending June 30,

1976, and the period ending September 30, 1976, and for other purposes,
reports the same to the Senate with various amendments and presents
herewith information relative to the changes recommended:

Amount of House bill $6,265, 532, 152

Amount of increase by Senate +73, 422, 848

Amount of bill as reported to Senate 6, 338, 955, 000'

Amount of budget estimates of new (obligational)

authority, fiscal year 1976 6,330,463,000

Amount of new budget (obligational) authoritv,
fiscal year 1975 I. 8, 193,909,500

Senate bill as reported compared with:
Amount of budget estimates of new (<)bligational)

authority, fiscal year 1976 (as revised) +8, 492, 000

Amount of new budget (obligational) authority,
fiscal year 1975 —1,854,954,500
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Index to Bill and Report
Page No.

Bill Report

Summary of the Bill _. 1

Title I—Treasury Department 2 5
Title II—United States Postal Service 8 21
Title III—Executive Office of the President 9 25
Title IV—Independent Agencies:

Administrative Conference of the United States 16 35

Advisory Commission on Intergovernmental Relations 16 35

Advisory Committee on Federal Pay 16 36
Civil Service Commission 17 37
Commission on the Review of the National Policy Toward
GambHng 20 41

Committee for Purchase from the Blind and Other Severely
Handicapped 20 41

Federal lOlection Commission 21 42
General Services Administration 21 43

Harry S Truman Scholarship Foundation 34 54
United States Tax Court 34 55
Defense Civil Preparedness Agency 34 55

Title V— General Provisions, this Act 36 57
Title VI— General Provisions, Government-wide 39
Tables -- 58

Summary of the Bill

The bill provides a total amount of $6,338,955,000 which is $1,854,-

954,500 under the appropriations for 1975, $8,492,000 over the

revised estimates for 1976, and an increase of $73,422,848 over the

appropriations in the House bill of $6,265,532,152.
The following tables summarize the amounts of new budget (obliga-

tional) authority recommended in the bill for fiscal year 1976 com-

pared with amounts appropriated to date for fiscal year 1975 and with
the revised 1976 budget estimates and the House bill. The tabulation

by appropriation item is included at the end of the report.
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Internal Revenue Service

SUMMARY
Appropriation, fiscal year 1975 ^$1,586,570,000
Budget estimate, tiscal year 197G 1,655,778,000

Transition period (July-September 197G) 415,000,000
House allowance 1, 634, 000, 000

Transition period (July-September 1976) 408,500.000
Committee recommeuaation 1, (J4<j, ow, 0<J0

Transition period (July-September 1976) 412,250,000
Bill compared with :

Appropriation, fiscal year 1975 +02,430,000
Budget estimate, fiscal year 1976 —6,778,000
House allowance +15, OOO, 000

Transition i)eriod (July-September 1976) +3, 150, U(K)

^ Includes .$42,500,000 contained in the Second Supplomental Appropriations
Act (I'ublic Law 94-32) and a rescission uL $530,U0U contained in Public Law
94-14.

The Committee recommends an appropriation of $1,649,000,000 for
activities of the Internal Kevonue Seivice. This is an inci'ease of

$15,000,000 over the House allowance, a reduction of $0,778,000 from
the budget estimate and an increase of $G2,4oO,000 over the fiscal year
1975 appropriation.
The additional funding for pei-sonnel recoiuinended above the House

allowance will provide staffing to support increased tax administration

responsibilities of the Internal Kevenue Service relating to the Free-
dom of Information Act, the Privacy Act, the I'ax Keduction Act, the

Employee Ketirement Income Security Aet, ami the .Social Security
Amendments of 1974.

SALARIES AND EXPENSES

Appropriation, fiscal yea&48i^
'

.$41, 970, 000
Budget estimate, fiscal year 1976 45, 260, 000

Transition period (July-September 1976) 11, 620. 000
House allowance 44. ()»»(), oOO

Transition period ( July-Septeml>er 1976,^ 11, 000, 000
Committee recommendation 44, 500, 000

Transition period (July-September 1976) 11, 125, 000
Bill compared with :

Appropriation, ^^jcal year 1975 +2, 530, 000
Budget estimate, fiscal year 1976 —760,000
House allowance +50U, 000

Transition period (July-September 1976) +125, 000

* Includes $1,500,000 contained in the Second Supplemental Appropriations Act
(Public Law 94-32) and a rescission of $530,000 contained in Public Law 94-14).

The Committee recounnends an approprTation of i4^ 600.000 and

1,S(K) permanent positions. This is an ineiease of $500,000 and 24_po.si-
tions over the House allowance, a reduction of $760,000 and 16 positions
from the budget estimate, and an iiKTcase of $2,5;»0,000 and 61

positions aboNc tlie tiscal year l'.»75 ai)i)io]iiiation.
The Salaries and Expenses appropriation provides for tlie overall

direction of the Internal Revenue Service, for program planning and

determining resource needs, for managing its administrative support,
and for the maintenance of employee integrity and internal controls.



248

Tlio appropriation consists of two activities, Executive Direction and
Internal Audit and Security.

AccouxTS, Collection and Taxpayer Service

Appropriation, fiscal year 1975 '

.^TSS, 600. 000

Budget estimate, fiscal year 1976 772, SSI, 000
Transition period ( Jnly-Septeuiber 1976) 19.3, S05. 000

IIoiiso allowance 705, 000. 000
Transition period (July-September 1976) 191,2.50,000

Committee recommendation 771, 500,000
Transition period (.Tuly-Seiitember 1976) 192.875,000

Bill compared with :

Api-ropriation. liscal year 1975 ^_ +87, f)00. 000
I'.iidtret estimate, fiscal year 1976 '*_ — 1.381.000
House allowance +C^, 500, 000

Transition period (.Inly-September 1976) +1, <'25. 000

' Includes !*21,00(t,000 contained in the Second Supplemental Appropriations
Act (Public Law 91-32).

The Comniittfe rocommends an appropriation of $771,500,000 and
36,641 pormanent positions. This is an increase of $6,500,000 and 381

additional positions above the House allowaiire, a reduction of

$1,381,000 from t!ie biidoret estimate, and an increase of $37,900,000
and SSI positions al)0\e the liscal year 1975 appropriation.
The Committee believes the taxpayer assistance pro<:^rams of the

Internal Ivevenuc Servi(M' have been extremely innovative and suc-

cessful. Tliese jiroorranis are of definite value to the American tax-

payer and are to be continued.
The Accounts. Collection and Taxpa3'er Service (ACTS) Appro-

]iriation provides fundino- for four activities: Data Processin^i Oper-
ations. Statistical Reporting-. Collection, and Taxpayer Service.
The Data Processing: Operations Activity is responsible for receiv-

irio; and processing tax returns, issuing refunds and notices, and
accounting for revenues. Statistical Reporting includes preparation of
statistical information on income and other features of the tax sys-
tem. The Collectmn Activity is responsible for collecting unpaid taxes
and securing unfiled returns. Taxpayer Service, which became a sepa-
rate organization apart from Collection in FY 1975. aids voluntarv
compliance with Federal tax laws on the part of all taxpayers by
informing them of tlieir respon.sibilujes and by providing' service
which will assist them in meeting their obligations.
This Appropriation funds the Office of the Assistant Commissioner

(Accounts, Collectioji and Taxpayer Service) and the Accounts and
Data Processing. Collection, and Taxpayer Service Divisions in the

"fficei the Offices of the Assistant Regional Commissioner'^»tion#f'f "l^^l "^e Offices of the Assistant Regional Commissioner
"T\CTS) «^" Collection and Taxpayer Service field operations; the

">'ationaI f^a^Mitei- CVnter at f^Fartinsburg, West Virginia: the IRS
Xtota Center at Detioit, Michigan; and the ten IRS Service (^enters.

»',.-
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COMPLIAXCE
*^-- .:-i

 

*

-^^A^ropriation,
fiscal year 1975 *

$811, 000, 000

1 Budget estimate, fiscal year 1976 837, 637,000
:... Transition period (July-September 1976) 209,575,000
-House allowance 825, 000,000

Transition period (July-September 1976) 200,250,000
Committee roconimendation 833, 000, 000

Transition period (July-September 1976) 208,250,000
Bill compared with :

Appropriation, fiscal year 1975 +22,000,000
Budget estimate, fiscal year 1976 —4,637,000
House allowance +8, 000, 000

Transition period (July-September 1976) +2,000,000
* Includes $20,000,000 contained in the Second Supplemental Appropriations

Act (Public Law 94-32)

The Committee recommends an appropriation of $833,000,000 and
39,358 permanent positions. Tliis is an increase of $8,000,000 and 400

positions above tlic Ilouse allowance, a i-odnction of $4.63T.<tOO and 07
•

positions from the budget estimate, and an increase of $22,000,000 and
408 positions over the liscal year I'jT.") ap[)i<)priation.
The Compliance api)ropriation provides funds for those activities

of the Internal Revenue Service Avhich are primarily responsil)le for

I

assurinof compliance with the tax laws. These tax administration re-

sponsibilities ai-e substantial. Our country's system of taxation is one
of self-assessment. It de])ends for its success on the willingiifss of tax-

payers to assess their own tax correctly. The overwhelminfr maiority
of taxpayers pi'operly assess themselves and pay their fair share.
Some do not. however. A substantial portion of the Service's resources
must be devoted to detecting noncompliance and correcting it.

The Committee recommends $8,000,000 and the additional 400 per-
sonnel positions to provide assuiance to the public tluit ilie Go\ern-
ment is administering the tax laws fairly and eijuitably.

Tlie Audit artivity of ttie CoDiplfejice ajiproi^riation is responsible
for ojK'oii raging voluiitaiy complian.'c w itli the tax laws bv examining
selected returns, correcting ei-rofs, and reviewing corrections with the

taxpayers concerni'd. The IKS Audit program includes the examina-
tion of returns in such di^'erse areas as individual and iiduciary taxes,

corporation taxes, estate and gift taxes, excise and employment taxes,
and related areas. The Audit program is the foundation of our volun-

tary compliance system. The Committee directs the Commissioner of
the Internal Revenue Service to publish selected infoiiuation and
statistics on its Audit pra<Tram similar to the information ]^reviously

provided in ''The Audit' Story." which was discontinued. The Com-
mittee feels that such data is useful for its deliberations, as well as to

scholars and students of tax acbninistration.

The Committee is concerned that in recent revelations of past activi-

ties such as Operation Leprechaun, the Service exceeded its traditional

and accepted role of tax administrator, and became involved in non-

tax-related matters which draineZ-i valuable resources from tax admin-
istration and seriously impl^j;^ the goodwill of the American tax-

payer toward a tax system wjiicli is largely volimtary in nature. The
dangers adherent in this type of activity are obvious, and the Com-
mittee expects that in the future the Internal Revenue Service will

confine itself to proper tax administration and enforcement.
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Calendar No. 988
93d Congress ) SENATE f Report) SENATE jM Session f 1 No. 93-1028

TREASURY, POSTAL SER\aCE, AND GENERAL
GOVERN^IENT APPROPRIATION BILL, 1975

July 24, 1974—Ordered to be printed

Mr. MoNTOYA, from the Committee on Appropriations,
submitted the following

REPORT
[To accompany H.R. 15544]

The Committee on Appropriations, to which was referred the bill

(H.R. 15544) making appropriations for the Treasury Department,
the U.S. Postal Service, the Executive Office of the President, and cer-

tain independent agencies for the fiscal year ending June 30, 1975, and
for other purposes, reports the same to the Senate with various amend-
ments and presents herewith information relative to the changes
rec<)mmended :

Summary of the Bill

The bill provides a total amount of $5,503,508,000 which is

$679,659,000 under the ap})ropiiations for 1074, $54,6S8.000 under
the revised estimates for 1975, and an increase of $50,714,000 over

the ajipropriations in the House bill totaling $5,503,794,000.
Tiie following tables summarize the amounts of new budget (obli-

gational) authority recommended in the bill for Hscal yeai- 1975 com-

pared with amounts appi'opriated to date for fiscal year 1971 and with

the revised 1975 liudget estimates and House bill. The tabulation by
items of appropriation is included at the endof tlie re|)Oi*t.
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B. INFRIXGEMENT OX TAXPAYER RIGHTvS

Perhaps the most serious problem reported in the testimony before

the committee was tliat of potential infringement of tiixpayer rights.
While discussing the use and alleged abuse of Jeopardy Assess-

ments, witnesses stressed that no guidelines (other than individual

discretion) currently exist to determine the need for assessment, the

size of assessment, or abatement of assessnuiit. The Code Sections

(58r)l and 0801 allow the lES great latitude in making Jeopardy
Assessments. IRS regulations only slightly narrow this power.
There presently exists no quick, post-assessment judicial review of

such an assessment. One witness asked that provision for a mandatory
hearing in the ])roper district court be made so that the government
would be forced to prove that a Jeoj^ardy Assessment was necessary
and that its size was reasonable. IRS witnesses objected to this criti-

cism on the grounds that time is critical and financial factors are not

always easily or clearly defined in these casis. However, it was the

feeling of witnesses that when the service knows enough about an
individual's activities to want to make a Jeopardy Assessment, it

should know enough to moderate the size of the assessment and present
reasonable grounds for decisions it has made.

In discussion of a related problem, witnesses brought to the atten-

tion of the Subcommittee a mechanism called "Termination of the

Taxable Year" (IRC Section 6851). If, inlhe eyes of the IRS, a tax-

payer plans to do anything*' . . . tending to prejudice or to render
wholly or partly ineffectual ^>roceedings to collect tlie income tax for
the current or the preceding taxable year . . ."", the IRS may immedi-
ately tenninale the tax year, issue a notice of deficiency, and declare the
taxes due and payable. Collection procedures may then be initiated.
The problem in this instance is that sometimes individuals under-

going audit are asked to extend the period covered by the statute of
limitations m order to allow the IRS more time. If the taxpayer
refuses, the IRS can initiate the termination procedure. Coinmissioner
Alexander has assured the Subcommittee that IRS instructions pro-
hibit making actual Jeopardy Assessments on an individual simplv
because he refuses to grant an extension of the statute of limitations.
The record will include copies of the IRS directions which regulate
Jeopardy Assessments and terminations. However, the Commissioner
stated for the record that "if a taxpayer's return is under exammation
and if tlie period of limitations is about to expire, and the taxpaver
does not coopei-ate in extending the statute of limitations, wo should
do something about it.'' There is clearly a difference of viewpoint be-
tween the

testimony of some witnesses and the testimony of the IRS.
The statute of limitations was enacted to provide some relief from
the red pencil of the auditor. In normal cases. IRS is legally allowed
three years to complete the audit. If the taxpayer is truly faced with
the choice of exteiiding that period or facing immediate and unreview-
able assessment, the intent and value of the statute itself seems to be in

question.



252

C. PROBLEMS RELATED TO THE USE OF U.S. TAX COURT

Testimony was received which indicated tliat small taxpayers wlio

decide not to respond to an IRS audit notice, but instead petitio]i to

the U.S. Tax C'ourt. are subjected to unfair treatment by tliC IRS.
'J'lie alle^aiioh was made that in cases wh.ere the taxpayer decides to

forego audit and ^o directly to the court, his petition is delivered by
IRS into the audit division of IRS and to a "small case coordinator''

these audit personnel then contact the taxpayer directly in order to

achieve immediate settlement,

A ( 'nmnii-^sioncr of tlie Tax Con it tc-tified rhai tliis pi-ocedure
can—and has—led to harassment of the tax])ayer by audit employees.
Comndssioner Alexander defended tliis piocedure. citing the Chief

Judge of the Tax Court as an advocate. When contacted, the Chief

Judge indicated that he has personally seen no abuse of this process.
Of course, the natural incliiuition at tlu- IRS audit division is to

settle cases for the maximum amount and in favor of the government.
Tlie Subcommittee needs to probe further on the eli'ects of the current

petition referral procedure and on the statistics concerning amounts
settled for in varying circumstances. At the present time the evidence

the Subconmiittee has received indicates that when settlement occurs

at the examining level the government nets more money than when the

case goes to tax court. Are the rights of the taxpayer properly served

if government revenue is increased by encouraging the taxpayer to

avoid use of the tax court? This question is clearly an important area

which must be explored.

D. SUFFICIENCY OF AMOUNTS EXEMPT FROM LEVY 1

The Anierican Bar Association testimony l>efore the Subcommittee

indi<atcd a concern that the amount of money exempt froin levy by
thi' IRS was inade(]uate. A qualified ABA representative stated that

••In an era where a succession of laws has been enacted providing for

aiipixjrt and subsidy payments by governments to low income individ-

jiais and families who are living at a povei-ty or bare subsistence level,

ir Ls anachronistic for the Treasury to levj' total earnings where to do

.-s«> would take all funds even if committed to other creditors and could

leave such a taxpayer living at a sub-subsistence level.'' The Bar's

Mn-ommendations include making at least an additional one hundred

doJiai's per week for up to four weeks exempt from levey. This would
I e<|uire revision of the tax code.

E. ALLEGATIONS OF A QUOTA SYSTEM USED BY IRS AGENTS

The Sui)oonnnittee received repeated testimony indicating that tax-

j'ay«ns belie\e there is an audit and collection "quota system" in IRS.
I-/, itii'iice submitted to the committee suggests that there is at least an
Informal goal system in existence. Commissioner Alexander and his

t.-siX'lates are making an etlort to eliminate remnants of this arrange-
nit-nr. but clearly the problem may require more serious reform than
has been achieved so far.

Tin- (juota issue results from the fact that agent evaluation is based
on measurable achievement and also that personal satisfaction of agentsi
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mill especially of revenue officere is based on nimilxn-s of cases closecl or

K'i/.ures made. It nnist be clear that the Committee's estimate is derived

in i>art from many informal talks between Members and ex-IRS per-

sonnt'l, as well as staff reports. It may be necessary to make an effort

lu restiuctui'o the ffoals and chan<:e the criteria used foi' measuring
success in an agent. The stress should be in finding a fair decision in

e\ cry case, rather than on the number of dollars collected by the agent
or rescnue officer.

iTifornially. many tax authorities acknowledge the existence of quota

picssiire on agents. The thousands of letters that have come to the Sub-
committee since those hearings opened confii-m the belief of many citi-

zens that "production goals and quotas are the name of the game.".
One high ranking IRS administrator recently informed the staff that

the (^uota jiressure was an enduring by-product of our emphasis on
"firm compliance" and higher revenue levels.

It is clear to taxpayers that a quota system is liable to breed an
unfair tax system. This feeUng is strongly expressed in the testnnony
of Mrs. Barbara Hutchinson, a witness who claims to rej^resent the

frustrated taxpayers who find little to cheer for in either IRS admin-
istration and services or in Congressional "tax decency."

If left to smolder, this kind of taxpayer anger can be. ignited in.

unhealtliy and uncontrollable reaction. The taxpayer revolt predicted
by Mrs. Hutchinson in her testimony before our committee is un-

pleasant to contemplate. Lack of access to information about tax

questions, agent arbitrariness, and an intolerant, rigid "compliance"
attitude on the part of representatives of the government will surely

Jncrease the chances of such a revolt.
'

•
'

From the testimony summarized in the above remarks, from infor-

mation received at last year's barings, and from independent investi-

gation by the staff of the Subcommittee, the following recommenda-
tions are offered for consideration by the Congress and IRS :

1. Irtvinediate effort and tangible in^ogress in reaching older tax-

payers with tetter information and f^eivice. It is urged that IRS
computers be used to assist in providing direct contact with elderly

taxpayers, and that the social security network be used to assist this

effort to reach older taxpayers. Some Taxpayer service representatives
should be specifically equipped to handle the special problems of the

aged Avho can (^ome to IRS offices. For those who are unable to come
to the Offices, IRS telephone assistance operators must be specifically

prepared to anticipate and ferret out the possibly inarticulate queries
of the elderly.

2. Incliision of Publication 656^
''^Audit of Returns. Appeal Rights^

and Clmnis for Refund^'' in the letter to the taxpayer which notifies
him or her of an impeivding audit. This publication is currently sent

to the taxpayer only upon request. The Subcommittee has repeatedly
urged that it be sent automatically to the taxpayer who needs the infor-

mation it contains. In addition, the Subcommittee suggests some mod-
est improvements in the publication itself. Taxpayer options must be
set out in clear language, and the taxpayeis nuist be fully informed
of their rights hofore an audit.

3. Post Jeopardy Assessment Judicial Reoieic. The Subcommittee
has i*equested that IRS make clear to the Subcommittee within a few
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weeks their reasons for believing that post-Jeopardy Assessment Judi-
cial Review would be deleterious to fair collection of tax revenue.

Jeopaup^y Assesnient implies a de facto seizure of property, and the

Subcommittee feels that a court hearing soon after the Assessment
would properl}' require the government to persuade the court of the

necessity for and the size of the assessment.
4. Review of the cui^-ent IRS praetice mvoJrhyg petit'tonis refert^ed

from the tax court to IRS. The Subcommittee will insist on assurance}

that the taxpayer is not subject to hardship or embarrassment in an
audit contact procedure which he has attempted to avoid through his

petition to the court. The present method of dis])osing of certain small
tax cases which have l>een appealed to the tax court does not appear
to be completely fair and evenhanded. It may be that the Congres-
sional intent in Internal Revenue Code Sections 7456 and 7463 is not

being correctly interjtreted in these cases.

5. Continued product'ton., convpilation and dissemination of infor-
mation complied previously in Doc. 5667., The Audit Story. The docu-
ments used by TRS in compiling this document shoidd i)e available
to both the Congress and the public. The Librai-y of Congress should
be supplied with this information, and with any other IRS documents
and working statistics which this Committee and Congiess deem
necessary for appropriate oversight of IRS.

6. Increased training for taxpayer service representatives. The Sub-
committee urges that an effort be made by IRS to revise training pro-
cedures and methods, and to lengthen the time allowed for training
taxpayer service representatives. The training period now is two to

three weeks long. This does not seem to be sufficient time to equip these

personnel with needed skills to assist the taxpayer at the local level.

It should be stressed that these representatives are usually the only
individuals who represent the IRS to the taxpa.ying public. an«l us

such are the most nnportant and potent force for creating either a

good or a bad image in the eyes of the public.
7. Inquiry into charges of IRS secrecy C07ice7ming Freedom of In-

formation related and statistical information. The Subcommittee has

lieard many charges that IRS is renumbering statistical tables, over-

charging for printed and xeroxed material, or allowing too much time

to elapse before information recjuests are acknowledged and complied
witli. There jnay be honest disputes concerning what information

can or should be released or concerning the cost of reproducing infor-

mation. However, it is suggested that where cost alone is the factor,

the government should bear a greater share of the cost in the interest

of iinproving taxpayer information and access. Public confidence in

the audit and collection activities of IRS will result from more open
access to infoimat ion and statistics. IRS is urged to re-examine ts

polcy comcring administrative seciecy and confidentiality.
8. In(juiry into the continued charges of quota systems.
The Subconnnittee has requested ongoing and periodic reports from

IRS concerning the efforts being made to assure that undue produc-
tion pressuie is not being exerted on agents and officers, and, thi-ough
them, on taxpayers. The Subcommittee is fully aware of the difficulty

attending the complete elimination of these pressures. In addition we
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are awaiv of tlie personal jud^ients which are made concerninj^ the
existence of such pressure. Howevei', the weight of testimony clearly
indicates that a pervasive belief in tlie existence of a "quota system"
continues. Initiative ami aggressive action by IRS administrators will

be required to bring tliis situation under better control.

IRS IMPROVKMEXTS

While this rej)ort has stressed charges and allegations made by
witnesses before the Subcommittee concerning faults in the IRS tax-

));iyer .services it is pleasing to also i'e])ort on tlie major im[ii(jve-
ments ^^llich ha\e been made by IRS in tlicse service areas in tlie last

yvwv.

First, there lias been an increase of IRS authority at the Di^-trict

Conference level of A])peal. Tliis cliange allows IRS District I'oufereos

to consider the hazards of litigation in conference, and, allows the tax-

payer the oi^portunity to compromise at tlie early appeals level. The
chanire maiks a victory for tax})ayers.

Second. IRS has initiated a new Taxpayer Service Division. This
Division will be more autonomous tlian the old Audit, Collection and
Taxpayer Service Branch. We cannot yet assess the effect this new
Division will have for taxpayers, but it is a step in the right direction,
and IRS is to be commended. The Subcommittee's only reservation
concerns supervision of the new Division, which still seems to be under
the influence of the Collections Division. Without total separation of
the management and supervision of these two activities, the change
could be merely one of name.

Third. IRS is to be commended for the ongoing effort to improve
form letters used in contacting taxpayers. IRS machine-generated
correspondence has been significantly changed for the better. The
Notice of Audit (L-04) now contains language to rejissure frightened
taxpayers that an audit does not mean suspicion of fraud or wrong-
doing on the taxpayer'^ part. Although it is inadequate (see Recom-
mendation #2 above), mention is made in this notice of the avail-

ability of appeals information, which is an improvement on past
letters. Overall, IRS letters are now friendlier in tone and exhibit
jiroper respect for the taxpayei-.
In summation the Subcommittee feels this year's hearings have

produced much good infonnation and many worthwhile suggestionsfrom both taxpayers and professionals. It is clear that we have not
^et achieved the taxpayer reforms which are needed, but that progress
IS being made. The Subcommittee will therefore continue to insist
on review of IRS practices and periodic reports from IRS on progress
being made to achieve the goals of recommendations made in this
report.
When additional appropriations are requested, the Subcommittee

will carefully consider the evaluation of pro.fjfress in these areas.
Particular consideration will be given to any additional needs to carry
out the recommendations of the Subcommittee.

80-321 O - 77 - 20
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Inteknal RT^.VExrE Service

SALARIES AND EXPENSES

A])i!ropriatioi!. lifiOiil year 19T4_. $37,087,000

Budget i-stiiu.ile. M.-ral year 107r. 41.500.000

Hnu.se allowi'.nco 40,000,000

C<inm3tti'e roroiniiiendation 41, 000, 000

Bill ooinpared with :

Appropriation, fiscal year 1074 +3,013,000
Budget ostiinatt\ fiscal year 1075 —500.000
House allowance +1, 000, 000

The Coniniittco recoounends aii ap]n-opriation of $41,000,000 for

salaries and expenses of the Internal IJevenne Service for hseal year
1975'. Tlie lunoinit lecoinmended is $3,013,000 inore than the amount

appropriated for lOT-k and $1,000,000 over the House allowance.

This appropriation provides foi- the overall direction of the In-

ternal Kevenue Service, for })io<rrani ])lannin<2: and determining re-

source needs, for inanajjinc, its administrative support and for the

maintenance of emiiloyee inte<rritv and internal conti-ols.

The Conmiittee has inserted lanirnaoe u\ tins and the other IKS ap-
propriations to retain the lono"-time authorization to the Commis-
sioner to establish rates of payment for expert witnesses without re-

gard to the Civil Service laws and regulations. This authority is used

to enable the Service to hire expert, and fre(juently expensive, wit-

nesses in tax court cases. While the courts have held that an official

who is authorized to conduct litigation may contract for expert wit-

nesses when this action is necessary to pi-operly defend the Govern-
ment's inteiest, there is no sj^ecific authority for the Connnissioner to

hire expert witnesses at required levels of compensation other than the

inserted provision.
The manpoAver financed by this appropiffttion has stayed roughly

constant for several years, but workload has increased substantially.
The 1I\S as a whole has gr-own, requiring more and more kinds of sup-

port prog!-ams; three new service centers liave been ojiened, requiring
the full range of Internal Audit and Internal Security programs;
Service management has found real value in ''on-line audits,'' a tech-

nique for e\aluating new progi-ams in their initial staires so that flaws

can be corrected, and is making greater use of this ell'ective but man-
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power consuming teclmiqne; a concentrated effort is bein^ made to

monitor proj::ram performance and assure that the reqiiiiements of

hiw, regulation, and Service policy arc fidly complied with; the trans-

fer of responsibility foi' budgeting for space acquisition and mainte-

nance costs fi'om GSA to customer agencies has and will continue to

require increased attention to their physical facilities; the emphasis on
various Equal Employment Opportunity programs, including Up-
ward Mobility and the Sixteen-Point program for the Spanish-speak-
ing, all of which require a substantial manpower input; and union
relations program, including multi-district, multi-service center, and

multi-regional agreements, have placed a substantial additional work-
load on a static work force. These are only a few examples ot a clear

and continuing trend.

A fuithf r problem is the return of employees from the Economic
Stabilization Piogram. Approximately 45 people are returning to Ad-
ministration and Planning and Research. These are career (-miiloyees
with leturn rights and who were given clear guarantees of jobs in tax

administration after termination of the Stabilizatioii j>rog]-am. JRS
])lanned to finance these returnees in part from saviiigs in the support
cost, area and in ])art from the additional jobs lequestcMj in the FY
1075 b'idgct. The House allowaife would, of course, -.'liniiriate the lat-

ter alterna(i\e. 'J'o live within the House allowance, ITvS Avordd have
to eliminate tlie increases proposed u) t]\c budget for Inteinal Audit,

sharpl}- lestrict replacing vacancies that may occiir in Executive Di-

rection, and restrict s]>ending for support costs, including training,
travel, and i)\n"chases of sup])lies and equipment.

I'he Committee's lerommendation of $41,000,000 would maintain
these ciitical resj^onsibilities and ])rovide for 1,702 ])crmanent
positions.

ACCOUNTS, COIJ.KCnON AND TAXP.vVER .sKllVICF.
^-

AppT-oinintioii. tis'fal year 1974 ."«610, GS8, 000

"Rndpet Estiniafp. tisc.-il year 1975 '
721. 02.'), 000

House allowiuice HC>. 000, (HK)

Coinniitteo recoiuiucndation 712. WO, "X'O

Bill roiujiJircfl witli :

Approprinti<jii. fiscal year 1974 -f loi, 917, (»00

Endgft cstini.Ttc, lisr-al .vear 1975 -S, 42;j, 000
House allowance +7, GOO, (K)0

> Inolufies a biidpet ainendnient of !f7,C2r),000 for rate Increases for postage, liealtli hono-
fit!-, and mileage (S. Doc. Q.^-s.-?).

The C"*ommittee recommends an appropriation of $7l"2.()00,000 for

the Accounts, (Collection and Taxpayer Service of the Internal Rev-
enue Service foi- fiscal year 1975. The amount recommejided is $101,-
017.0(M) more than the amount a])i)roin-iated for 1974; and $7.()00.000

ovei- the House allowance of $705,000,000.
This approjuiation is comi)rised of tlu-ee major activities: Data

Processing Operations, Collection and Taxpayer Ser\ice, and Statis-

tical Reporting. The Data Processing and Statistical Reporting Ac-
tivities are res])onsible for receiving and processing tax returns, issti-

ing refmids and notices, revenue accounting and preparation of sta-

tistical information on income and other features of the tax system.
The Collection and Taxpayer Sei'vice activity is responsible for assist-

ing taxpayers and foi- collecting unpaid taxes and securing unfiled

returns.
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Tt is estimated that the total/ ninJ)er of tax returns filed will iii-

oT-ease from about 120.2 million \^ii>fout 122.;> million. Refunds sched-
uled to taxpayers arc expected to increase from about 63.5 million to ^

04.7 million. Thesi' increases in volume retjuiie increases in V)oth fund-
in<r and p(M'somie! aiid the lecommended a])pro))i'iation will cover the
fidl request of .">.").7yO positions. The C'onmiittee has incieased the
amount allowed by the. House by $7,600,000 to cover the mandatory in-

creases in the budget amendment.

ro:MPl,! AXCF,

Appropriiition, iisc;!l year 1074 8604, 4;^'». 000
Budget fstimate, fiscal year 1975 ^

sn7' 94(K 000
House allowauce 7S0, 0<i(i, r>(M)

rcDunittcc rocominendntion 71)1. oOO, iX)0
Bill cnniii;ircd \\\\\\ .

Appr-iiiriatiou, fiscal year 1974 4-120. ,"(70 ooc.

Budget csli.iiatc. fi-ciil year ]97f> — K". 940. (MH')

House allnwaiu'c ~fll. 000, (i(,'0

^ Inc•hl(if^: a iniiict-r o.iHMi'hiH'iit of i>4, 04(1,000 for rnio increases for postage, hcaUli br-Uf--

iits, and inilf'nir(> (S. Do". ".tM-S.'! ).

Tiie CommilN-.- rccommiMids an apro-f>p!ia1 i()n of $791,000,000 for

(');i'|)]iaiic'> i'or iisc;i ! \ k-ay 1!)7.'"». The niijouiil recommcYidi'd is$l:;:<u:"<70.-

';iH) iuijrc than the j'jMoiiut aripropriaicd for ]1>7-! : and $ll,0''i!).000 o\(^i

fir' Hou.-c alloNvajicc of s7S().00(;.()()(i.

Tiiis appropi'iaiion in (u ides funds for those activities of the Inter-
ii:il Iievcime StMvico which are primarily resi)onsible for ussurin<>com-

jilumcc with the ta.x laws and for carryino- out sjiccial law tMiforcemen'i

lH'o<^ran!S assiojicd to tiic lievenue Sci'vicc.

Tlie rounlyV. self assessment system of taxation depends for it^ suc-
• •I'S:- on voluntary coniioiam-c. tlic willingness of taxi)ayei-s to as.sets

(!;eir <.\vi) l.i.N cori'>'iiy. Xonc<Mri[>!!ancc \\-iih lax laws takes several

foi'ms. Some taxpayc IS sim]^ly fad to tile retui-ns. Others hie but do
not iej)ort all tlieir in<'ome. Many taxpayers elaim deductions, i-redits

o!' cM'inpt ions to T.\li!ch iln-y are iiot entitled. .\oneom]dian''c. willfid

or otherwise, iueans lollions of dollars which should be but are not pa"i
of the (lovernment's .mnual tax iH'ceipts. It al'^o iT'in-eseJits ine'iuity.
i'oi- til" many who ( <

uripl \' \\\\\A ^iiotildci- the In,; den of the f<w \ iju do
not. .\de'ituiti\ evi^nhanded IKS enfoirement is vital to the |)u]:)lic's

conHdenct' that the liovernment is administering the tax laws fairly
ami e(juitably.
The Ser\ice deals witji the \arious forms of noncompliance^ by com-

binin<>- the ca])acities of th(> Aud't, Apj>ellat(^ :!nd Intelli<rence iw-.-r-

tions. Audit of tax rehirns is tlu' most imjiortant of resoui'ces aj^iibed,
in additional rewoiuc yield and in salutary eifcct on voluntary com-

])liance. The Ap[)ellate pi'Oiii-aui is an im[)oitant snp])lenient to the

audit |)rocess. In those instances where the taxpayer disa^i'^'f^ with
audit findinirs. the appeals pi-ou-i-am lu'ovidcs an independent adminis-

trative re\iew within the 8er\ ice itself. Intelligence- plays an impor-
tant part in ]>romoting tax compliance by investigating taxpayers
where tax fraud is indicated. When the facts developed by the investi-

gation warrant, prosecution is recommended for criminal tax violation.

The Committee was advised that the House allowance would ])ei-mit

about 2,550,000 examinations, or 160,000 less than proposed. The

improxements pioposed for the tax fraud piograms would have to be

scaled back to a similar degree. This woidd further delay attaining the
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pro^'rani levels necessary on a recurriiifr basis for an ejffective tax ad-
niinistration system. Secondly, the return to tax administration jobs
employees who took the assignments with the Econojnic Stabilization

pro»rram will i-eipiire that the allocation of more money to the Audit
j)ro«>Tam than th(> House action provides for. Within the appiopriation
approved by the House, the additional funds refjuired for the coiimiit-

nient to returning- i-evenuc aa'ents could oi^ly have been obtained by
ledncing funds foi- Tax Fraud. Technical Kulin,«>s, and Te<ial Sn-vices

by an e(jui\alent (h)llar amount.
The C"'onHnittei'"s re(^ommendntion, in addition to co\'erin<>- the man-

datory inci-eascs in the budget amendment, will allow for the absorp-
tioji of the retujiiinii- Economic Stabilization employees and raise the
audit covera<re from 2.:^ to 2.:) percent.

Federal Tax Liex Revolving Fund

Appropriation, fiscal .vear 1974
Budget Estimate, tis-cil yoar 1!>75 $500, 000
Houi«e allowance 500. 000
Committee recommcntlation 500, 000
Bill ( ompared with :

Appropriation, fiscal year 1974 +500,000
Budget estimate, fiscal year 1975
House allowance

The Connnittee recommends an appropi-iation of $500,000 for the

Federal Tax Lien Revolving Fund foi- fiscal year lOT;"). The amount
reconmiendcd is $500,000 over the amount appropriated foi- 1 074 ; and
the same as the House allowance.

This apinopriation w^ill provide the full $1,000,000 capitalization of

this fund which is used by the Internal Reveiuie Service to purchase
propeitics of delinquent taxpayers undergoine- forced sale in order to

protect tjie (toncrmnent's interest.

The (/onnnittee has several concerns about the way IRS uses this

ability and intcirls to look into the situation in subsecpient hearino-s.
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Calendar No. 235
J Report

UfSession \ 1 No. 92-243
92d Congress ) SENATE j __ Eeport

TREASURY, POSTAL SERVICE, AND GENERAL
GOVERNMENT APPROPRIATION BILL, 1972

June 28, 1971.-—Ordered to be printed

Filed, under authority of the order on June 28, 1971

Mr. MoNTOYA, from the Committee on Appropriations,
submitted the following

REPORT
[To accompany H.R. 9271]

The Committee on Appropriations, to which was referred the bill

(H.R. 9271) making appropriations for the Treasury Department,
tne U.S. Postal Service, the Executive Office of the President,
and certain independent agencies for the fiscal year ending June 30,

1972, and for other purposes, reports the same to the Senate with vari-

ous amendments and presents herewith information relative to the

changes recommended :

Summary of the Bill

The bill provides a total amount of $4,740,702,690, which is

$826,756,210 under the appropriations for 1971, $68,513,310 under the
revised estimates for 1972, and an increa^ of $253,026,500 over the

appropriations in the House bill totaling $4,487,676,190.
The following tables summarize the amounts of new budget

(obligational) authority recommended in the bill for fiscal year 1972

compared with amounts appropriated to date for fiscal year 1971 and
with the revised 1972 budget estimates and House bill. The tabulation

by items of appropriation is included at the end of the report.
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InteriVal IIevenue Service

compliance

Appropriation, fiscal year 1971 $712,026,000
Budget estimate, fiscal year 1972 '808,511,000
House allowance 780, 000, 000
Committee recommendation 797, 500, 000
Bill compared with :

Appropriation, fiscal year 1971 . +85, 474, 000
Budget estimate, fiscal year 1972 —11, Oil, 000
House allowance +17,500,000

1 Includes proposed amendment for an additional $7,500,000 (H. Doc. 92-133), not
considered by House.

The Committee recommends an appropriation of $797,500,000
for Compliance activities of the Internal Revenue Service for fiscal

1972. The amount allowed provides (1) for assistance to taxpayers in

understanding and complying with the tax laws and (2) for detect-

ing and correcting instances of noncompliance. The additional funds
allowed for 1972 are necessary to strengthen the compliance enforce-
ment capacity of the tax administration system and permit progress
toward program levels which will insure a continued high degree of

voluntary compliance with the internal revenue laws. The Commit-
tee's recommendation includes the requested increase of $7,500,000 and
541 positions to permit the Internal Revenue Service to launch a sys-
tematic drive, in cooperation with other Federal, State, and local law
enforcement agencies, against distributors and financiers involved
in narcotics traffic for possible civil or criminal violations of the Inter-

nal Revenue Code as requested by special amendment for the Presi-

dent's all-out antinarcotic effort.

A total of 50,020 permanent positions was requested, an increase of

3,281 over 1971. The Committee has no objection to this proposed in-

crease in personnel provided it can be accomplished within the funds
allowed.
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nr.r.MiTMr.NT ok thi; tui;.\.si"uv 617

INTERNAL REVENUE SERVICE
Federal Funds

(Jeneral and special funds:

Salai{Ii-:=; .\nd Expknsks

For necessary expense.^ iif the Internal Roveniie Service, not other-
wise provided for, incliuliiiK executive direction, administrative sup-
(inrl, and mteriril aiuiir and securitx": hire of passcnfier motor
vctiiclr^, and services of expert witnesses at such rates as may be
dii.rininial l)y the C.nnmissioncr; [S44,."i00,ll00J $i(:.700,000.

[I'or ".^al.iries and expenses" for the piTiod July 1. inTIi, through
Se|,i,iiil)er ;m, niTIi, s 11,1 2:,, 00(1.] ir/(/c 2i: U.S.C: Treasury
litpurlment Appn'prtittitnis Act, l:i7ii.)

Program and Financine (in thousands of dollars)

lde(i(il<cat<on code 15-45 0911-0 1 803
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618
—Continued APri-:MUX TO Tin: itrnoKT fou kiscai. yrau in??

General and special funds—Continued

Saiabifs anu Kxi'CN^rs—Coiirimu-il

Object Classification (in thousands of ilollais)

Identihcation code 15-fl5-O9ll-0-U803 1975 act 1975 esl-

Dlrect prog'am
Personnel compensation:

11-1 Petmanent positions -.

11.3 Posiliois olhci than permanent.,
II. b Other pcisonnel compensation...

Total personnel compensation
12.1 Peisorinel bcnehls Civilian . ...

21. Travel and tianspoflatioo ol person? .

22 Tianspoilalion oMhings. . .

23.0 Rent, communications, and utilities .

24.0 Printing and reproduction , .

25, Other services. . .

25.0 Supplies and materials

31.0 Equipment
42.0 Insurance claims and indemnities

Total cosis, funded

94 Change in selected resources

30, 610
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DErAIlTMKNT OF Till', TUEASl'RY C19

Object Classincatio

ldentirotioncodelS-4S-0912 1 S03

i<in thousands of dollars)

1975 act' 1976 csl

1.1
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620
INTERNAL REVENUE SERVICE—Continued
FEDERAL FUNDS—Conlinutd

A!'ri:Ni)i\ TO im; iu'dc!;'!- von fiscai, veau 1977

General and special funds—Continued

COMPI.IAXCE—Coiltill II. (i

Obiect Classiflcalion (in thousands or dolbis)

Identification code lS-45 ^13 0-1-803 1975 act. 1976 est. TQ est 1977 est.

Direct ptogtam:
Personnel compensation

II. I Pefnanent positions. . _

11.3 Posihons othei than permanent...
11. 5 Otfier pe(5onnel compensation
11 e Special personal seii'ices paymenii

Tolal personnel compensation. .

1? I Personnel benelils Civihan . . . .

21 Travel and Icanspodation ot persons
?2. TransporUlion ol things.

23 Rem, commumcitiDns, and utilities

24 Printing and reproduction , .

25 Other services. -

26.0 Supplies and materials

31 Equipment _._

42 Insurance claims and indemnities.

Total costs, funded

94 Change m selected resources.

Total direct program 810. 662 853.955 215. 840 834. 900

Reimbursable program
Personnel compensation

11 1 Permanenl positions- .

11 3 Positions other man permanent .

11.5 Other personnel compensation. . .

Tolal personnel compensation. . .

12.1 Personnel benedts Civilian... . .

21 Travel and transpoflalion ol persons..

23 Renl. communications, and utilities. ..

24 Priiitinfi anri reproduction
25 Other services -. -.

31 Equipment -.- --

Total reimbursable program...' 302

Total obligations 810,964

1.571

'855. 5t'S

1.572

836.472

Personnel Summary

Oirecl

Total number of permanent positions..

Full-time equivalent of ottier positions

Aveiage paid employment
Average GS grade

38. 772

1.328

37, 955

„„, ^,
9 09

Average CS salary tl5. 986

Average we salary J11.962

Reimbursable
Total number o' permanent positions 10

Full-time equivalent ol other positions ...

Average paid employment 10

Average CS grade 6.41

Average GS salary -, J12.fi87

39,170
1,072

3S. 042
9 21

$17,426
SIISII

6.43

$13. 483

38, 409

1,033
37.221
9.25

SI 7, 567

S12.468

6 43

$13,483

Pj*i-MENT Where Credit Exceeds I,i.\bility fob Tax

Program and Financing (in thousands ot dollars)

Identification code 15-45-0903-0-1 604 1975 act. 1976 est TQ est 1977 est

Proeram by activities:

10 Payment where credit exceeds liability (or lax

dotal costs—obligations) (obie:! class

440) 1,200,000 600,000

Financing;
60 BudBet aulfiority (appropriation) 1.200.000 600,000

Relation ol obligations to cutlays:
71 OBligalionsincurfed.net 1.200.000 600.000

90 •outlays 1.200.000 600,000

As provi(l(?(l by law, tliore will ho iiwtnnros wboroin
the ojiiiicti inconio (iciiil will o.xrocti tim niiiniint of lii\

liftbility dwed, resiiltiti^' in n piiymcut tt" tiic filor. Tlio 1977

estimate extends tlic (TiMJit tlinnifrh the first haif of 1976.
as provided by the Revenue Adjii-^linent Aet of 1975

(Public Law 94-1641.

Ili:tir.NDl.\0 IXTBItXAL UeVEXUE COLLECTIONS, INTEREST

Program and Financing (in thousands of dollars)

IdenlilicMion code 15-45 0904 1 902 1975 act. 1976 est, TQ est 1977 est.

Prosram by activities:

10 Payment ol interest on refunds (total costs—

obligations} (object class 43 0) 236.313 334,999 61.940 396,999

Financing:
17 Becowetv ol prior period obligations (repay-

menl ol interest. Federal Unemployment
Ia» Act refunds) . .. -685 -999 -440 -999

60 Budget authority (appropriation) (per-

manent, indelinite) ... 235, 628 334. 000 61, 500 39G, 000

Relations ntobligalions to outlays:
71 Obligations incufted. oet
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DEPARTMENT OF THK TRKASIRV 621

sitiinfions arisr whni' il i^ (o tin- (

to Imy i)roi)('rl \ on w hicli ti li;i-^ a li<

sold lit n foicrlo-^iin' ^n\r iM'oiiiihl

wliich is snpfricn to llii" (lovcriu

arises when llip itropoity is wortli -

thr first licnlioidi'r's (Mjiiity, Iml

ainounl tlial lisirrly t-ovrrs that pqii

])rocoo(is lo apply aixiiinsi iloliiupi

fircuiirslautt's if llic G^n-priiincnl

subsequently )uils it up for -.ale uii

coiuiilions, it is possible to jcnii/.r

tiJiiisaction to fullx or partially
taxes duo. 'I'he revnlvini; fund i-

proceeds of the -ale in an iiinnnn

expended from tin- fund for tin- lei

of the proeeetN are applied aL'niu-'l

interest, peniiltics, :iJid addition^

costs of sale. The reniaiiidor, if an

parties Icjjaily entitled to it.

overnniont's advanta^re
n when I lie juopcrty is

ly I he liolder of a lien

iieiit"-, The iidvanta^e

.ub-^tantially nutre than
is beins: sohl for an

ity, thereby leavinp; no
ent taxes. Uiuhu' these

buys the properly and
der nu)re advantageous
sudicienl profit on the

tolle( I the amount of

. reimbursed from the

1 equal lo the amount
ii'Miption. The balance
the amount of the tax.

thereto, and for the

V, would revert lo the
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742
BUREAU OF THE PUBLtC DEBT—Conlinued

FEDERAL FUNDS—Continued
APPENDIX TO TITE BUDGET FOR FISCAL YEAR 1976

INTERNAL REVENUE SERVICE

Federal Funds

General and special funds:

Sai-aries and Expenseb

For necessary expenses of the Internal Revenue Service, not

otherwise provided for, including executive direction, administrative

support, ai-d intc-rnal audit and security; hire of passenger motor

vehicles; and services of expert \\itnesses at such rates as may b«

determined by the Commissioner; [$41,000,1100] $.',5,160,000.

I

For "Salaries ami expenses" for Ihc pcrio./ July 1, 1976, Ihrougi

September .10, I'.nC; $11,020,000. (Ttlle 2C U.S.C: Treasury Depart-

tncnl .Appropriations Act, 1.076.)

Program and Financing (in thousands of dollars)

Identilicntioococic 15-45 0911-0-1-803 1974 actual 1875 est. 1876.

Program by activities:

Direct program-
1. Executive direction

2. Internal .ludit and security.

Total direct program..

Reimbursable program:
1, Executive direction. _

2. Interii.iUudil and security

Total, reimbursable program.

Total program costs, funded '.

Change in selected resources (stores

and undelivered orders) —

15,709

20, 791

36, 500

2,380
291

18,249

23,721

I9.7!i

25.S)i

41,970 45,W

2,o;2,054

225 22S

2,279

44,249

Total obligations
39,124 44.249 «,S8

Financing:

Receipts and reimbursements from:
_2 454 -2 129 -2 1*

"""''
-217 -150

109

Federal funi

Non.pederal sources.... -

Unobligated balance lapsing

]*

37,087

-525

41.000

-530

Budget authority:

40 Appropriation. :-•.'

Rescission of enacted appropriation

now pending (No. R75-41)

41 Transferred to other accounts. ^^^^^ ^

43 Appropriation (adjusted)..... 36,562 40,470 *S,»

44. 20 Proposed supplemental (or civil-
^ ^

ianpayraises
---

'_ —.

Relation of obligations to outlays;

71 Obligationsincurred.net. TUn
41.970

3.322 INI/I uDligations iiH-u.,™. .,^..
) fl\-l 3322 tw

72 Obligated balance, start of year '^>
 

5 _^j(t

74 Obligated balance, end of year
- J, 3ii
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DEPAHTMENT OF THE TREASURY IN'EfiWAl REVENUE SERVICE-Contmu.a
FEDERAL FUNDS—Com, ngtd 743

77 Adjustments in expired accounts 81

9} Outlays, excluding pay raise

supplemental _.. 35.815 40.875 44.411
91.20 Outlays from civilian pay raise

supplemental _ |,452 48

> Include! c«p.t>l outlay a. foirow*^ 1974. $543 thoutand; 1975. (480 ihouiand
llH. t*99 Ihouiand.

This npproprintion providrs for tho («v«t;iI1 pinnniiiir sind
ifiroction nf tiio Internal Kcvonun Scrvico. for ninna^einonl.
of the SLMvirc's support proj^riuns und Im inlornal juiiiit

Bnd internal security. This lOTfi npprnptiation rcqnpst
Drovides for maintainins: iit adoqunto Icvols both the
N^rviro's support programs and those projiratns ronconicd
with sound internal procedures and oniplo\eo inte<rrity.

1. Exccvtwe direciion.~'V\\\^ artivilx sots policies and
ponls; provides the rcscarrh and planiiinj: nocps^arv for

onlrrly and efTectivo acconiplishim-nl of the Rcvonuo
Soivicf's mission; provides leadership and direction in tlic
p.vociitirtn of plans; and provides for the administrative
sujjport of all operations.

2. InUrnai aiidit and security.
—This aclnily e-^lablishes

ftiid verifies maintenance of quality conlrnUin ihc lie venue,
Srrvioe. It provides a continuin": and independent review
of nil Revenue Service operations, therehx- assuring the
Cominissionerand operational manajiers ihat approprialetl
funds are spent only for authorized piiipo-es, that tax
revenue-; are properly safeguarded, and that public coidi-
dence in the integrity of Reveniie Service employees is

maintained.

Object Classification (in thousands of doll;

Hentification code 15-45-091 1-0-1-803 1974 actu:il 1«7.-, est

Direct program:
Personnel compensation:

II. I Permanent positions 27.087
11.3 Positions other than permanent 592
11.5 Other personnel compensation 732

Total personnel compensation. _. . 28.41 1

12.1 Personnel biencfits- Civilian 2. t)2h

21.0 Tra\cl and transportation o( persons.. 1.990
72 Transportation of things .224
2J Rent, communications, and utilities... 1.093
24.0 Printing and reproduction 228
25 Other services

1 082
26.0 Supplies and materials.. 293
JI.O Exjuipmenl 545
42.0 Insurance claims and indemnities 10

Total costs, funded 36.500
W.O Change in selected resources l —47

Total direct program 36.453

Reimbursable program:
Personnel compensation:

II ! Permanent positions 2.006
1 1 3 Positions other than permanent - -

1 33
n.5 Other personnel compensation 87

Total personnel compensation 2, 228
12 1 Personnel benefits: Civilian 171
21 Travel and transportation of persons.. 181
22,0 Transportation of things.. 21
24.0 Printing and reproduction.. ?0
IS. Other services

Total reimbursable program...., 2.671

W.O Total obligations 39, |24

41.970 45.260

41.970 45.260

I.9II
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744
INTERNAL REVENUE SERVICE-
FEDERAL FUNDS—Continued

APPENniX TO THE BUDGET FOR FISCAL YEAR 1976

General and ipecial funds—Continued

Accounts. Coh.kction am> TAxrAir-R sf:h\ice—Cniitiinied

Program and FinarKing (m thousands of dollars)
—Continued

Idcntffic.t.oo code 15-45-0912-0-1-803 1974 actual 1975 est.

Profram by activities— Coitlinued

Reimbursable program—Continued
4. Statistical reporting 289

5.612

599.844

9,751

Total obligations 609. 595

Total reimbursable program...

Total program costs, funded '

. .

Cfiange in selected resources {stores.

undelivered orders and advances) .. .

486

4.274

727.937

487

4,296

777. 177

727.937 777.177

II

14

25

Financing:

Receipts and reimbursements from:

Federal funds . _ _ -

Non-Federal sources . _

Unobligated balance lapsing

-5.600
-12

2.587

-4.262
-12

-4. 284

-12

Budget .ulhorily - 606.570 723.663 772,881

Budget authority:

Appropriation:
Definite

Indefinite. -.

Rescission of enacted appropriation

nowpendingfNo R75^2)
Transferred to other accounts

610.683

2.642

712.600 772.881

43

44.20
Appropriation l^adjusled)

Proposed supplemental for ci-

vilian pay raises.

i, 570 703. 370 772, 881

20,293

Relation of oblii?ations to outlays:

71 Obligations inruircd. net _ _ .

72 Obhgatcd balance, start of year. .

74 Obligated balance, end of year...
77 Adjustments in expired accounts..

603,985 723.663 772.881

31, 991 69.498 03.118

-f9.498 -63.118 -76.798
-500 - ----

90 Outlays, excluding pay raise sup-

plemental - - -

91.20 Outlays from civilian pay raise

supplemental

710.404

19.639

758. 547

654

: 1974. $7,342 thou.knd: 1975 t6.960 thoi> Include* capital outlay aa (olio'

1976. JS.94I thousand.

This appropriation proviHi-s for protosVnij^ tax rrturns

and related documents, and mainlainin^ iicniniU'. cm-
rent taxpayer acrounts by nieiins of an anloninted

system. It also provides for taxpnvor sissislimre :ind for

collcrling delinquent tiixos and seemini: unfiled letnrns.

vStatistical reporting res))onsibilities of the Inteinftl

Revenue Service come under this appropriation.
1. Data proeessing operations.

—Thi-^ activity provides
for all actions associated with tlie nuiiling out of lax

return forms and instructions, receipt of c-om|iieleil

returns and payments, deposit of the iiayment-^. iind

verification through an aut.omate<l nla-^ter tile system of

the accuracy of information provided on the tax returns.

It provides for payment of refunds, offset of refunds

against delinquent accounts, issunnre of notice-^ that

payments are overdue, identification of possible nonfilers

for investigation, and assistance in the selection of tax

returns for audit.

2. Collection.—This activity is responsible for collecting

unpaid taxes and securing imfiled returns.

3. Taxpayer sen^ice.—This activity, which beranie a

separate organization Jipart from coilection in 1975, aids

voluntary compliance with Federal lax laws on the part
of all taxpayers by informing them uf (heir responsibilities

and by providing service which will as.sist them in meeting
their obligations,

4. Statistical reporting.
—This activity prepares stft-

tislicnl information on income and on various feutures of

tiie tax system, performs other ^tiilistical reseai<li. and
forecasts the number of tax returns to be liled hy type,
size, and geographical area.

The iiu-reascs requested for 1970 in collection and tax-

payer service are to keep pace with workload resulliug
from growth in population and changes in the economy.

SELECTED WORKLOAD DATA „

(In m.ll.of.,1

/97^ a,tual 1975 t%l,moU 1976 chmtU

Tax returns filed 121 6 124.1 12(j 5

Individual income tax returns;

(a) Tobefiled 81,6 83 3 85 1

(b) Refunds scheduled 64 4 65.9 67.5

Taxpayers assisted 34.4 36.1 38 3

Delinquent accounts closed 3. 3 3. 4 3 5

Delinquent returns secured .8 1.1 1.2

SELECTED REVENUE DATA

lln m.ll.on.|

1974 actual 1979 fttimolt 197b rtl.malt

Gross revenue .-- 268.952 288.000 314.000

Additional assessments un individual

income tax returns from verifying

taxpayer anlhmclic. from verifying

actual estimated tax payments

against credits claimed, and from

additional charges for failure to make

adequate payments of estimated tax. ^ 907 895 790

Delinquent account collections 2.528 2.566 2.668

Delinquent return assessmenls 477 577 650

Object Class! ficalion (in thousands of dollars]

Idenlincalion code 15-45-0912-0-1-803 1971 actual 1973 est. 1976 cat.

Direct program:
Personnel compensation:

11.1 Permanent positions

113 Positions other ihin permanent.
11.5 Other personnel compensation...

Total personnel compensation
12 1 Personnel benefits: Civilian. ._ --

210 Travel and transportation of persons..

22 Transportation of things __

23 Rent, communications, and utilities...

24 Printing and reproduction

25 tHhcr services

26 Supplies and materials _..

310 E.quipment
42 Insurance claims and indemnities

345.631
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DEPARTMENT OF TIIK TREASURY INTERNAL REVENUE SERVICE—CoiHinuei)
EEOERAL EUNDS—Continued 745

Personnel Summary

Direct:

Total number of permanent positions 32. 097

Full-time equivalent of otfler positions 9. 357

Average paid employment . 39, 597

Average GS grade _ 6.91

Average CS salary $11,419

Average WB salary $10,470

Reimbursable:

Total number of permanent positioiu,. .. 148

Full-time equivalent of other positions - 301

Average paid employment 538

Average GS grade 4, 82

Average GS salary $16,587

35.712

8.899

42. 571

6 94

$1^048
$9. 556

36.641

8.899

44.051

7 05

$12,160

$10. 329

142

147

328

4.76

$14,490 $14,490

142

147

328

4 76

Accounts. roLi.KcrioN .\nd T.^xi-Avru .SKitvirK

( SniiiiK-iuont.Tl iinw reqiiesti-il t

Program and Financing (in thousands of dollars)

Identification eode 15-45-0912-1-1-^03 1074 net ual 1975 eat. 107C est.

Program by activities;

I- Data processing operations.
2 Taxpayer service

973

964

Total obligatic

Financing:
40 Budget authority ( proposed supplemental

appropriation 1 .

1.937

1.937

Relation of obligations to outlays:
71 Obligations incurred, net

72 Obligated balance, start of year.
74 Obligated balance, end of year. .

90 Outlays.

1.937

"-78

1.859

A nnrrative statemoiit, do^rrihinj: (lie piirposp of this

rc(iiii'-t. iinil propiisod iippropiiutidii liinf;ii;igp arc inchiilcd
in rail 111 of this volumt\

COMPLI.\NCK

For neccfwary expenses of the Internal Revenue .Service, for

delcnnining and establishing tax liabilhics. and for investigation
and enforccrnent activities, including purchnsr- (not to exceed [two
hundred and throe of which sevcnt.v-eii^hl J Ikrte htiuilreit nn.l

tuftihi-^ix of which one humirtil and nincbi-cujhl shall be for rephicc-
mi-nt only, for i»olice-tyiie use) and hire of [lassengcr motor vehicle-;
and services of expert witnesses at such rates ;is inav be determined
by the Coniniissionir; [$7',ll,00n,(l()n] SSI7,(!.!7,OOd.

For "Cfmipliance" for the period July I, lUTll, through September 30,
trnn, $2Uy,S75,U0O. (Tule 20, U.S.C. Tna^uri, Dcparlmcot Appm-
pnations Art, 1976.)

Program and Financing (in thousands of dollars)

Ideotificalion code 15-45-0913-0-1-803 1974 actual 1975 est. 1976 est

Program by activities:

Direct program:
I. Audit of ta« returns-.- 489.463 568.674

^ 2. Tax fraud and special investiga-
tions 84.917 100.380

3. Taxpayer conferences and ap-
peals 32.433 37,745

4. Technical rulings and services. . 18.642 18.295
5. Legal services 30.052 35.516
6. Employee plans

I

19.022
7. Exempt organizations

*
19,380

Total direct program 655,507 799.012

Reimbursable program:
1. Audit of tax returns 965 1.475
2. Tax fraud and special investiga-

tions Ill

103.408

38.904

19. 196

36.880

26.963

19.496

1.475

3. Taxpayer conferences and a|>-

peals
5. Legal services

Total reimbursable program...

Total program costs, funded -.

Change in selected resources (stores.
undelivered orders, and advances) .

1,084 1,475 1.475

656,591 800,487 839,112

7,585

Total obligations 664.176 800.487 839.112

Financing;

Receipts and reimbursements from:
Federalfunds

Non-Federal sources

Unobligated balance lapsing

-1.070 -1,459
-14 -16

3.000

-1.459
-16

Budget authority.. 666,092 799,012 837,637

Budget authority:
40 .Appropriation:

Definite. .

Indefinite... .....___.
Rescission of enacted appropriation
now pending ( No. R75-43)

4 1 Transferred to other accounts

43 Appropriation (adjusted)
44.20 Proposed scpplpmenlal for ci-

vilian pay raises

664.430 791,000 837.637
3.617

-10.240

666,092 780,760 837,637

18,252

Relation of obligations to outlays:
71 Obligationsincurrcd.net
72 Obligated balance, start of year...
74 Obligated balance, end of year
77 Adjustments in expired accounts..

90

91.20

663.092 799.012 837.637
53. 757 64. 683 57. 465

-64,683 -57,465 -72,192
-278

pay raiseOutlays, cxcliidir

supplemental ..

Outlays from civilian pay raise

supplemental

651,888 788.567 822,321

17,663 589

1 1974 costs relited to 1

; Infliidr, capital ouda
1976. St> t>92 Ihoutind.

Tills nppiopiiulinn provides for Hetcctinf; and correcting
noiiiiini|diiuup willi llie ta.x laws and fur meeting the
Intfriial Kevcniio .Service's re-pnnsibilitics in special
law eiifiircenicnl jirogranis.

Adtjitional fiiiuls requested for 1976 are necessary to
inaiiilain the Service's ability to assure efpiitable a|i|)"lica-
tiiia and adeqiiale ciiforceiiieiil of the lax laws ant! thus
iiiaiiilaiii the high rate of voluntary compliance.

1. Audit of tai irtiirns.—This activity provides for

selective examination of tax returns to see if taxpayers
have properly complieil with the internal revenue laws.
U corrects errors ami explain^ corrections to the taxpayers.

2. Tar fmttil anil xpeciiil inve!:tigations.
—This activity

proviiles for enforcement of the criminal statutes relating
to violations of tax laws. It investigates cases of suspected
intent to defraud; rccoiniiiends prosecution as warranted;
and assists in the preparation and trial of criminal tax
cases. It is responsihlc for directing Service participation
in the ilrive agaitisl organized crime and agaipst narcotics
tralhckers.

3- Taxpayer cnrtierences and appeals.
—This activity

provides for administrative consideration and settlement
of taxpayer appeals of iniilit findings.

4. Ttchiiicairiilinfi\ aiifl serriees.—This activity develops
tax return forms, instructions, and guides; issues rulings
and opinions as to application of the tax laws and meets
with taxpayer groups to review and resolve special tax

problems.
5. Leijal sert'icrx.—This activity comprises the legal

counsel and legal assistance needed by the Service to

administer and enforce the internal revenue laws.
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FEDERAL FUNDS -Continued
ArPKNlH-X TO THE BUDGET FOR FISCAL YEAR 1978

General and special funds—Continued

t'OMiTlANcE—Contiimid

fi. F.mjtlnyee plans. -'V\n-^ ortivilv piovicli'-;
for llio re-

view of ciiiiilovco pension plans io iletenniMe whetlier

these |)lans meet the requirement of liiw.

7. Kxempt onjaimalioiis.
—This neliviiy pmvi.les for llie

review of organizations' operations (n ileterjnine whetlier

they are exempt from taxation.

SELECTED WORKLOAD DATA

|ln thoui.nd.l

/97> oc(oo/ /97;

Tax returns audited _ -- 2.822 3. 29U

Taxpayers in ttencral invesl)qations. .._ 5 7 6 3

Special enforcement program m\estlga-

tions.-... - 15 14

Appellate case disposals 29.7 31.3

SELECTED REVENUE DATA

rolt 1976 tillmaU

3.290
t),4

1,4

33.0

lln

3.724 4.860Audit assessments '

I
1 ncludei peniltiei and mtcrcit.

Object Qassiiiralion (in thousands of dollars)

Idenlifiralioneod.15-45-0913^0-1-803 1974 aelual 1975 est. 1076 eat.

Direct program:
Personnel compensation:

II. I Permanent positions. —
1 1. 3 Positions other than permanent
11,5 Other personnel compensation
11.8 Special persona! services payments..

Total personnel compensation

12. I Personnel benefits Civilian

21 Travel and transportation of persons..

22. Transportation of things

23.0 Rent, communications, and utilities. -.

24. Printing and reproduction

25 Other services

26 Supplies and materials

31.0 [Lquipment -

42.0 Insurance claims and indemnities

Total costs, funded

94.0 Change in selected resources..

507.977

8.547

7.930
663

525.117

50. 192

25. 983

3.221

20.U2O

5.143

11.190

5.061

9.552
28

655. 507

7.585

575. 898

8.4011

6. 1 17

701

591.206

58.291

29.711

4.072

82. 347

6,732

13.597

6.22S

6.788
40

605.551

8.624

4.650
701

619. 626

62. 579

30. 478

4.848

86. 489

8,276
12.175

6.434

6.692
40

799,012 837.637

Total direct program.... 663,092 799.012 837,637

Reimbursable program:
Personnel compensation

11,1 Permanent positions

11.3 Positions ol>ier than permanent-.
11 5 Other persoruiel compensation...

Total personnel compensation

12,1 Personnel benefits; Civilian. .

21,0 Travel and transportation o[ persons..

23 Rent, communications, and utilities..

24, Printing and reproduction.
25,0 Other services... --

31,0 Equipment

386

12

15

413

23

25

44

522

53

4

687

103

57

63

500

65

687

103

60

60

500

65

Total reimbursable program..

99.0 ToUl obligations

1,084

664. 176

1.475

800.487

1.475

Personnel Summary

Direct:

Total number of permanent positions . .

FulUtimc equivalent of other positions .

Average paid employment
Average CS grade.

Average GS salary $15,364

Average WB salary tlO, 768

Reimbursable

Total number of permanent positiona

Full-time equivalent of other positions

35.292
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Relation of obligations to outlays:

71 Obligations incurred, net 111.387 116.000 118.000

72 Obligated balance, start of year... 12.493 22.396 22.396

74 Obligated balance, end of year -22,396 -22.396 -22. 396

90 Outlays .., 101.484 116.000 118.000

Taxes collected under the Intemal Revenue laws of

the United States on articles produced in Puerto Rico and
either transported to the United States or consumed on tlie

island are paid to Puerto Rico (26 U.S.C. 7652).

Public enterprise funds:

Federal Tax Lien Revolving Fund

[For increaspd capitalizatinn nf the revolving fund for rcdfinp-
tinn of real pmpertv, established Ijv thp Fodoral Tmx Lien Act of
1966 (26 U.S.C. 7810(a)), $500,0003. (Title SO U.S.C-; Treasury
Department Appropriatwns Act, 1976.)

Program and Financing (in thousands of dollais)

Ideotmotion code l5-4S-44l}.O-3-803
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742
BUREAU OF THE PUBLIC DEBT-
FEDERAL FUNDS—Coiilinued

AI'PENniX TO TMF. BUDOKT FOR FISCAL YEAR 197S

INTERNAL REVENUE SERVICE

Fe*leral Fuiuls

General and special funds:

SvLARIES AND ExPKNSKK

For necessary cxponsosuf the Internnl Ur\Tiiue Service, not other-

^vi^e provided for, including oMcnlive dim-tjitu, ;idmini--tr;ili\e ^up-

pcirt, ;ind internal :indit :ind security; hire ..f p;i~-^inger nmtor

vchielos; and service- nf lApcrt uitne—r-^ ;il viich nitc- :i- in;iy be

determined by the CMninii-^inner. [$;i4.(iN7.0U(j] $J,1,500,000
{Title St; (/..S.C; Trcnsnnj Dcparlmcnl Appropri'ilnn, Act, 197J,.)

Program and Finincing (in thousands of dollars)

tificalion code I 5-*5-09l 1-0-1-904 197;* arliml 1974 rsl, 1975 est.

Program by activities:

Direct program-
1. Executive direction

2. Internal audit and security-

Total, direct program

Reimbursable program:
I . Executive direction

2 Internal audit and :

15.511 17.333

21.101 24.167

unty. . . .

Total, reimbursable program.

Total program costs, funded '

.

Change in selected resources (stores

and undelivered orders). . _ _ . - .

Total obligations

Financing:

Receipts and reimbursements from:

Federal funds

Non-Federal Aources . . _

Unobligated balance lapsing . . .

-2. 109

-98
182

-2.866
-105

-2.361
-105

'Budget authority. 34,800 36,612 41,500

Budu:ci authority:
-10 ArF'^P'i't'on -

41 Tr I'l .erred to other accounts.

34.500 34.687
-525

41.500

"-^'^ - -"

Budget authority—Continued
Transferred from other accounts.. 300

43

44 10

Appropriation (adjusted) ...

Proposed supplemental for wage>
board pay raises

Proposed supplemental for civil-

ian pay raises .

34.800 34, 162

10

2,440

fsoo

Relation of obligations to outlays:
71 Obligations incurred, net. . .

72 Obligated balance, start of year. ....

74 Obligated balance, end of year
77 Adjustments in expired accounts

90 Outlays, excluding pay raise

supplemental
91 10 Outlays from wage-board pay

raise supplemental. .

91.20 Outlays from civilian pay raise

supplemental

34.617 36.612 41.500

2.396 2.603 3.035

-2.603 -3.035 -2.535
-47

33. 835

9

2.336

41.895

I

104

> folio l')73. 1497 (houtand. 1974. S529 thoi nd:

Tliis approfjrintinn provides for the overall planning
mill (lircrtuni of the Intornal Revenue Service, for man-

agement of tlie Service's support programs and for

inleinal audit and interna! security. This 1976 appro-
priation request provitles for maintaining the Service's

support programs al adequate levels and for strengthening
those programs concerned with sound internal procedures
and employee integrity.

1. I'lsccniive ilirfction.—This activity sets policies and

goals; provides ihe researcli and planning necessary for

onlerly and elFeclive accomplishment of the Revenue
Service's mission; provides leadership and direction in

tile execution of plans; and provides for (he administrative

sui)port of all operations.
2. Internal amfit and securify.

—This activity establishes

and verifies inainienance of quality controls in the Revenue
Service. It pn)vides a continuing and independent review

of all Revenue- .Service operations, thereby assuring the

( 'oiumissioner and operational mnnagers that appropriated
fmiiU are spent only for authorized purposes and that tax

revenues arc pro|)erly safeguarded.

Object Classification (in thousands of dollars)

Mcnlifiealion code 15-41-091 1-0-1-904 1973 actual 1974 eat. 1975 eal.

Direct program: .

Personnel compensation:
11,1 Permanent positions .

113 Positions other than permanent . _ .

115 Other personnel compensation-

Total personnel compensation . ...

12 I Personnel benefits' Civilian

21 - Travel and transportation of persons. .

22 Transportation of things

23 Rent, communicatjons, and utilities. . .

24 Printing and reproduction— ...

25 Other services . . - . .-

26 Supplies and materials

31 Equipment .....

42 Insurance claims and indemnities. . . .

Total costs, funded . _

94. Change in selected resources

Total direct program _ . .

Reimbursable program:
Personnel compensation;

111 Permanent positions

1 I 5 Other personnel compensation.

Total personnel compensation

I

25.618
812

585

27,243
526

641

29,648
533

805

27.015
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DEPARTMENT OF THE TREASURY
FEDERAL FUNDS—Continued 743

12. 1 Personnel benefits: Civilian 133

21 . Travel and transportation of perjons. . 85
22 Transportation of things .. 27
25-0 Other services ___ 69
26, Supplies and materials. , _ . |

42. Insurance claims and indemnities I

Total, reimbursable program. .... 2, 207

 
99. Total obligations 36, 824

Personnel Summary

Direct:

Total number of permanent positions 1 , 703
Full-ttmc equivalent of other positions .... 100

Average paid employment _ I. 728

Average GS grade _ _._ . I0 3

Average GS salary $15,866
Average salary of ungraded positions $9,390

Reimbursable:

Total number of permanent positions 96
Average paid employment _ 96

Average GS grade || 3

Average GS salary $1 4. 928
Average FC grade established by Adminis-

trator. Agency for International De-
velopment (75 Stat. 450) 11.8

Average FC salary $28, 664

210



275

744 Ai'ri;Ni)ix Ti) Tiir: hudokt fou fiscal ykar 1975

General and special Funds—Continued

Afcofxrs, Collection anij T.\xr,\YrR Skrvk r—rontinncd

SELECTED REVENLE DAI A

197) adiial '97/ ttlimalt I97S (jlimt

Crossrcvtrue 231.726 273.817^
Additional assessments on individual

income tax returns from verifying

taxpayer arithmetic, from verifying

actual estimated tax payments ai;ainst

credits claimed, and from additional

charges for failure to mate adequate

payments of estimated tax _ 754 1 771,3 782 8

Delinquent account collections 2.457 2.801 2.917

Delinquent return assessments 453 511 531

Object Clasaification (in thousands of dollars)

Identiric: 1 eoilo 15-45-0912 0-1-904 1973actiinl 1974 est, lO?.". est.

Direct program:
Personnel compensation:

II, 1 Permanent positions...- 316.996 352.604 385.836

11,3 Positions other than permanent 56.596 53,980 61.377

11 5 Other personnel compensation 11.815 9.415 9.501

Total personnel compensation 385.407 415.999 456.714

12 1 Personnel benef.ts Civilian 33.222 36.051 39.440

13 Benefits for former personnel 2 ,.

21 Travel and transportation of persons.. 11.306 14.549 16.897

22 Transportation of thmgs 3.719 10.465 13.919

23 Rent, communications, and utilities... 35.096 46.818 113.154

24 Printmg and reproduction . 9,S/6 26.562 26,621

25 Other services - 19.677 23.513 28.571

26.0 Supplies and materials 5.993 6.446 7.015

31 Equipment 11.420 7.570 11.049

42 Insurance claims and indemnities 25 20 20

Total costs, funded 515.743 587.993 713.400

94 Change in selected resources -5,145

Total direct program 510.598 587.993

Reimbursable program:
Personnel compensation

II, 1 Permanent positions 3,274 1.676

11.3 Positions other than permanent 2.695 1.624

11.5 Other personnel compensation. . 27 55

Total personnel compensation. 5.996 3,355

12.1 Personnel benefits: Civilian 509 294

21.0 Travel and transportation of persons. . 13 50

22.0 Transportation of things .... - .. 70 —
23.0 Rent, communications, and utilities.. . 663 ...._

24.0 Printing and reproduction 5 5

25.0 Other services-. 341 70 70

26.0 Supplies and materials .- 5 15 15

31.0 Equipment 1

Total, reimbursable program 7.598 3.789 3.805

99.0 Total obligations ?I8, 196 591,782 717,205

713.400

1.685

1.630
55

3,370
295

50

Personnel Summary

Direct;

Jotal number of permanent positions 31, 905

Full-time equivalent of other positions 9, 392

Average paid employment 38, (j83

A\ ei age GS grade 6 9

Average CS salary $10, 935

Average salary of ungraded positions $9, 440

Reimbursable:

Total number of permanent positions. . . ;. 290

Full'time equivalent of other positions. . , . 425

Average paid employment. .. 715

Average CS grade 52
Average CS salary J7,95l

33, 307

8,323

39, 527

6.9

$11,505

$9, 085

166

142

305

5 1

$8,0ol

35.750

9.293

42. 907

6.9

$11,535

$9. 742

166

142

305

5. I

$8,061

.\CCOUNTS, COLLKCTION AXtl TAXPAYER SKHVICE

I Supiilrim-ritiil imw rt'qtU"-tCLl )

Program and Financing (in thousands of dollars)

IdeiitifiiMtion code I5-45-O9I2-I-1-904 197:i actual 1074 est. 1975 est.

Program by activities:

1. Data processing operations
2. Collection and taxpayer service.

3. Statistical reporting

10 Total obligations ,

Financing:
40 Budget authority (proposed supplemental

appropriation! _

987

6,162
31

7,200

7,200

Relation of obligations to outlays:

71 Obligations incurred, net

72 Ohlii;ateH balance, start of year.

74 Obligated balance, end of year. .

90 Outlays, .
7.200

A iiiiiTativc '^lalcinont, describing the purpose of this

roqtu'st. )\n<\ pi()pi)>oil appropriiition lauguage are included

in Piiri 1 11 of lliis voliiiiie.

f'OMPI.I.\NCE

For iiecrssarv cvpon-r- of the Iiitcrn;il Rpvenne Service for deter-

mining ;md cs'tiihlishin;; t:i\ liahililie-^. :ind fur investigation ;\nd

cnforccnirnt jiclivilu^. iiicludtng purchase (not to exceed [two hiin-

diod :uid twenty-lhrcc nf which one hundred! two hundred and

three ''f which si-rcuni-iit/h! -hall he for rcijlucenu^nt only, for policc-

tyiu> u-f), and liin- of iias-ionRer inoti>r vehicles; nnd services

of cNprrt \vitnr--i-s at smh rales a.^ niav ho determined hy the

Coiniiiis-iniuT; [$(12(),i:it).un{)3 $80i, '.00,000. {Title SO U.S.C.;

Ticosiiii/ Deimrlmi I,! App'ojtniitwn Art, W74-)

Program and Financing (in thousands of dollars)

Idcnl.r.cat.on cod,- l5-45-09l34)-l-904 1973 actual 1974 est. 1975 est.

Program by activities:

Direct protjram:

I. Audit of tax returns . .-,

. 2. Tax fraud and special investiga-
''

tions _ . . - -

3 Taxpayer conferences and ap-

peals

4. Technical rulings and services..

5. Legal services ---

Total, direct program

Reimbursable program:
1. Audit of tax returns

2. Tax fraud and special investiga-

tions. ...

3. Taxpayer conferences and ap-

peals. -

4. Technical rulings and services. . .

Total, reimbursable program . .

Total program costs, funded'.

Change in selected resources (stores.

undelivered orders and advances). _

Total obligations - - 606.989

Financing:

Receipts and reimbursements from:

Federal funds.. . - -10.221

Non-Federal sources
'^

Unobligated balance lapsing 358

Budget authority _ _ 597, 113

451.267
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Budgft authority;

40 Appropriation _.

41 Transferred to other accounts

42 Transferred from other accounts..

597. 127

-2.614
2.600

620.430
-2.517

803.300

43

44.10
Appropriation /adjusleil) _

Proposed supplemental for wage-
board pay raises ..... .

Proposed supplemental for civil-

ian pa; raises. .

597.113 617,913 803,300

21

46,483

Relation of obligations to outlays:
71 Obligations incurred, net

72 Obligated balance, start of year
74 Obligated balance, end of year
77 Adjustments in expired accounts . .

90 Outlays, excluding pay raise sup-

plemental
91.10 Outlays from wage-board pay

raise supplemental .

91.20 Outlays from civilian pay raise

supplemental

596.754 654.417 801.100
54.722 53.757 53.064

-53.757 -53.064 -59.664
149

597. 869 620.644

20

44. 446

794.662

I Include* opital outlay i

•nJi 1975. SI2.I26 thouisng
1173. J9.l4e tho 1974. S8J23 thoi

This appropriation provides for dotectinp and correrting;
noncompliance with the tax laws, and for ineetinf; the
Internal Revenue Service's responsibilities in special
law enforcement programs.

Additional funds requested for 1975 are necessary to

strengthen the Service's ability to assure erjuitable applica-
tion and adequate enforcement of the ta.\ laws and thus
maintain the very high rate of voluntary compliance.
This requires expansion of I he audit and tax fraud investi-

gation programs, plus additional staffing for technical

rulings and legal services.

1. Audit of tax returns.—This activity provides for a
selective examination of tax returns to" see if taxpayers
have properly complied with the internal revenue laws.
It corrects errors ami explains corrections to the taxpayers.
It al.so makes determinations as to whether certain orga-
nizations or funds are exempt from taxation.

2. Taz Jraud and special inrestiijalions.
—This activity

provides for enforcement of the criminal statutes relating
to violations of tax laws. It investigates cases of suspected
intent to defraud; recommends prosecution as warranted;
»nd assists in the preparation and trial of criminal tax
cases. It is responsible f<ir directing .Service participation
in the drive against organized crime, and against narcotics
traffickers.

'4. Taxpayer cunferences and appeals.
—This activity

provides for administrative consideration and settlement
of taxpayer appeals of audit findings.

i- Technical rulings and services.—This activity de-
velops tax return forms, instructions, and guides; "issues
rulings and opinions as to application of the tax laws,
anil ineets with taxpa^-er groups to review and resolve
special tax problems.

5. Legal services.—This activity comprises the legal
counsel and legal assistance needed by the Service to
administer and enforce the internal revenue laws.

SELECTED WORKLOAD DATA

lln Ihouiindil

;»73 i,|ua7 I9!t tMmal, I97S iillmtU
Tax returns audited 2.254 2.473 2.820
Taxpayers in general investigations 6.7 7.4 8.1
Special enforcement program investi-

8",',°™
1.9 1.9 1.9

Appellate case disposals 33.7 33.9 339

SELECTED REVENUE DATA
lln millloral

1971 actual 1974 tiUmalt I97S titlmatt
Audit assessments' 4.034 4.117 3.897

I A patl.ruUr rffott by the Service to .ehieve more current ttttui nn l.rar r..,.
re.uUcd .„ unu.u.llv

h.jh
.„J„ .„„,„,„„ ,„ |,„ .„d ., „„, °.p

' '
h'.",';

con.^inu.
.hroujh 1974, A „cnd to more norm.! .,.,..„cnt lc.,1. ,. .nt.cp.led .«

Object Classification (in thousands of dollars)

IdentiScal.on code 15-45-0913-0-1-904 1973 .clual 1974 eat. 1975 eat.

Direct program:
Personnel compensation:

111 Permanent positions.. 465.463 520.772 569.882
11 3 Positions other than permanent 6.014 6.412 6.515
11.5 Other personnel compensation 5.886 5.526 6,174
11.8 Special personal services payments.. 565 627 627

Total personnel compensation 477. 928 533. 337 583. 198
12 1 Personnel benefits: Civilian 43.700 48.138 53.338
21.0 Travel and transportation of persons.. 21.618 31.566 35] 491
22.0 Transportation of things 3.735 4.341 4.555
23.0 Rent, communications, and utilities. -- 21.055 17.947 86! 726
24.0 Printing and reproduction 9.652 4.447 6424
25.0 Other services... 8.872 10.970 15!252
26.0 Supplies and materials 6.128 5 308 6 150
31,0 Equipment 9.148 8.323 12.'l26
42,0 Insurance claims and indemnitiea 43 40 40

Total costs, funded 601.879 664.417 803.300
94.0 Change in selected resources —5,125

Total direct obligations ._.. 596.754 664.417 803.300

Reimbursable program:
Personnel compensation:

M.l Permanent positions 513 1.100 1. 152
11.5 Other personnel compensation 10 ._

Total personnel compensation 523 I. 100 1.152
12.1 Personnel benefits Civilian 32 97 100
21.0 Travel and transportation of persons.. ._ 60 60
23.0 Rent, communications, and utilities... 45 60 60
25.0 Other services 9.633 65 65
31.0 Equipment. 2

Total, reimbursable program 10,235 1.382 1.437

99.0 Total obligations 606.989 665.799 804.737

Personnel Summary

Direct: ;
Total number of permanent positions 34.070 35.194 37.945
Full-time ecjuivalent of other positions 1.010 967 967

Average paid employment 32.915 34.717 37.613
Average CS grade... 9.4 9,2 9.2

Average CS salary $14,980 $15,575 $15,506

Average salary of ungraded positions $9,550 $10,915 $11,489

Reimbursable:

Total number of permanent positions 39 62 62

Average paid employment 39 30 30

Average GS grade 7.3 7.3 7.3

Average GS salary $10,154 $10,638 $10,638

Refunding Internal Revenue Collections, Intebeist

Program and Financing (in thousands of dollars)

175.866 184.000 206.900

Idenlificntion code 15-45-0904-0-1 852 1973 actual 1974 eat.

Program by Ictivitiea:

10 Payment of interest on refunds (total

costs—obligations) (object class 43.0) .

Financing:
1 7 Recovery of prior year obligations (repay-

ment of interest. Federal Uncmploy.
ment Tax Act refunds)

60 Budget authority (appropriation^

(permanent, indehnite)
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General and special funds—Continued

Rkhm)I\t, Intkrnai. Ki:vt:NUF: Coilkctions, IXTKiiKsr—Contiinn-d

Program and Financing (in thousands of dollars)—Continued

IdenlificutJon code 15-45-09040-1-852 1U7.1 actunl l!t71 est, 1975 ost.

ReUtions of obligations to outlays:

71 Obligations incurred, net

Outlays.

175.437 183.470 206.317

175.437 183.470 206.317

Uiulor certain circuiiislanccs, jw pnividod in 26 U.S.C.
fifil 1, interest is paid at G'i per jinniun on inlonnd revenue
collrclions whiili nul-^t be refuiiclcd.

iMERXAr. It»:vi:xi:K ('oli.kctio\s koic I'miio Riro

P^^ram and Financing (in thousands of dollars)

Mcntificmion co-lt; I 5 45-5737 ^)-2-9IO Wr.A rtctiial 1074 i-st. 197.'! rat.

ProgTam by activities:

10 Internal Revenue Collections for Puerto

Rico (total costs—obligations) (object

class 41 .0) 107. 447 116. 000 1 16. 000

Financing:
60 Budget authority (appropriation) (per-

manent, indefinite, special tund).. _, 107,447 116.000 116.000

Relation of obligations to outlays:

71 Obligations incurred, net 107. 447 1 1 6, 000 116. 000

72 Obligated balance, start of year 14,513 12.493 12.493

74 Obligated balance, end of year -12.493 -12.493 -12.493

90 Outlays 109.467 116.000 116.000

Taxes folleeted under the Interna! Kevenne laws of tlie

United States on arlitles pnidim-d in Piicrtu Kico and
either transported lo the United Stales or i nnsiuned on
tlie ishiud are paid t<) l*uertn |{iro (20 U.S.C. 7Ur)2).

Al.I-OCATIONR ReCKIVEO FitOM OlIIMl APFRnpRIATION AcrOl'NTS

Note— Obllgtt.ont mfur.ed .n 1974 undi^t >llac>t«
re included in the ichedulri of the parent apptopnati

E.ecut.ve Oftce (.( the Pre. .dent. Economy Stab.ln

> from other
n a> lollowi
[.on Att.v.l.ei

Public enterprise funds:

Fedebal T\x Lien Revolving Ft;Nn

For increased capital izafion of the revolving fund f»r redemplion nf
real property, establishal hy the Federal Tax Lien Act nf 1966 {26
C.S.C. 78W{a)), $000,000.

Program and Financing (in thousands of dollars)

Identification code 15-45-441 30-3-904 I!»73 actual I!174 est. 197.') est.

'

Program by activities:

1 Redemption of real property (costs
—

obligations) (object class 32.0). 293 1
. 200 1 . 700

Financing:
14 Reteipts and reimbursements from:

Non-Federal sources -309 -1.332 -1.700
21 Unobligated balance available, start of year —352 —368 —500

24 Unobligated balance available, end of year 368 500 1 . 000

40 Budget authoiity (appropriation) - 500

Relations of obllEjations to outlays:
71 Obligations incurred, net . .

90 Outlays-

-132

Tliis rpvolvin.2 fund was established pursuant to sec-
tion 112(n) of ihe Federal Ta\ Lien Art of 1966 solely to
-serve as llie source of financing; the redemption of real prop-
erty hy the United States, In eollectin*: delinquent taxes,
situation-^ ariso where it is to the Government's advantage
to buy properly on which it Iins a lien when the property
is sold at a foreclo-.iire sale broiijrht by the holder of a lien
which is su]>erior to the Government'-. The advantage
arisen when (he ))r(ipcrty is worth substantially more than
the first lien holdci '- equity, ihereby heaving no proceeds
to !ipply againsi delinquent taxes. Umier these circum-
siauces if the (iovernment buys the property and sub-

secpienlly puts il up for sale under more advantageous
((uiditioiis, it is ])(tvsihle fo realize sufficient profit on the
transaction to fully or partiall\ colled the amount of
taxes ihie. The revolving fund is reimbursed from the

proceeds of the sale in an amount equal to the amount
expended from tlie fund for the redemption. The balance
of the proceeds are applied against the amount of the
tax. iuleiesi, penalties, and additions thereto, and for

the costs of sale. The remainder, if any, would revert to
the parties legally entitled to it.

riie increase retpiested will enable the Internal Revenue
Service to protect adequalely the Government's interest
in collection ca-es involving tax liens on property under-

going forceil s:de

Revenuf and Enpense (in thousands of dollars)

1973 actual 1974 eat. 1975 eat.

Sale of real property:
Revenue 309 1. 200 1. 700

Expense -309 -1.200 -1.700

Net income or loss for the year _ ,, _

J Financial Condition (in thousands of dollars)
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Part 2—Narcotics Traffickers Tax Program Under Commissioner

Alexander

A. White House Policy

[From the Washington Star-News, July 25, 1972]

Nixon Sees Drug Fight Gain

(By Gamett D. Horner)

President Nixon told his top drug officials today that the government seems to

have advanced from the 10-yard line to the 50-yard line in its three-year drive

to clear dangerous drugs off the streets.

The President added : "We have the ball now. Let's go. He asked Myles Ambrose,
director of the Office of Drug Abuse Law Enforcement, to double the number of

drug violations arrests in the next year. Ambrose replied : "We may very likely
do that."

Ambrose and other officials reported to Nixon that arrests for drug violations

had increased from 8,465 in fiscal 19€>9 to 16,144 in fiscal 1972.

The report also showed drug seizures in the United States by the Customs
Bureau and the Bureau of Narcotics and Dangerous Drugs increased from
196,364 pounds in fiscal 1969 to 16,144 in fiscal 1972.

During the same period, hard drugs removed from world traffic with the aid
of U.S. agencies increased from 22,758 pounds to 26,144 pounds^—^mostly seized

overseas, the report showed.
Nixon earlier had remarked to Ambrose that "you haven't, of course, solved

the problem," and asked him to assess the current status of the anti-drug battle.

Ambrose replied that he thinks the intensified campaign against drug abuse is

"finally beginning to take hold," with public support a big part of its success.

Ambrose said officials have received about 5,000 calls supplying "effective"

information over the heroin "hot line."

Ambrose told newsmen that a prime aim of the program is to reduce the

availability of heroin so people not yet addicted will find it more difficult to
obtain drugs.

Assistant Secretary of the Treasury Eugene Rossides reported on Internal
Revenue Service efforts to drive drug peddlers out of business. He said that $8.5
million—$1 million more than budgeted for the special project—had been col-

lected in tax assessments against drug merchants, and 565 drug traffickers were
under tax action during the past fiscal year.
Ambrose said about 12,000 grand jury investigations of the drug traffic now

are underway.

[White House press release, Mar. 14, 1973]

The White House

To the Congress of the United States :

This sixth message to the Congress on the State of the Union, concerns our Fed-
eral system of criminal justice. It discusses both the progress we have made in

improving that system and the additional steps we must take to consolidate our
accomplishments and to further our efforts to achieve a safe, just, and law-abiding
society.

(279)
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In the period from 1960 to 1968 serious crime iu the United States increased

by 122 percent accortliug to the FBI's Uuit'orm Crime Index. The rate ot increase

accelerated each year until it reached a peak ot 17 percent in lUtiS.

In 19t)S one major public opinion poll showed that Americans considered law-
lessness to be the top domestic problem lacing tlie Nation. Another poll snowed
that four out of live Americans believed that "Law and order has broken down
in this country." There was a very real fear that crime and violence were be-

coming a threat to the stability of our society.
The decade of the 19b0s was characterized in many quarters by a growing

sense of permissiveness in America—as well intentioned as it was poony rea-

soned—in which many people were reluctant to take the steps necessary to

control crime. It is no coincidence that within a few years time, America experi-
enced a crime wave that threatened to become uncontrollable.

This Administration came to office in 1969 with the conviction that the in-

tegrity of our free institutions demanded stronger and firmer crime control. 1

promised that the wave of crime would not be the wave of the future. All-out
attack was mounted against crime in the United States.

The manpower of Federal enforcement and prosecution agencies was increased.
New legislation was proposed and passed by the Congress to put teeth into

Federal enforcement efforts against organized crime, drug trafficking, and crime
iu the District of Columbia.

Federal financial aid to State and local criminal justice systems—a fore-

runner of revenue sharing—was greatly expanded through Administration budg-
eting and Congressional appropriations, reaching a total of $1.5 billion in the
three fiscal years from 1970 through 1972.

These steps marked a clear departure from the philosophy which had come
to dominate Federal crime fighting efforts, and which had brought America to

record-breaking levels of lawlessness. Slowly, we began to bring America back.
The effort has been long, slow, and difficult. In spite of the difficulties, we have
made dramatic progress.

Since last June, the supply of heroin on the I^ast Coast has been substantially
reduced. The scarcity of heroin in our big Eastern cities has driven up the price
of an average "fix" from $4.31 to $9.88, encouraging more addicts to seek medical
treatment. At the same time the heroin content of that fix has dropped from 6.5

to 3.7 percent.
Meanwhile, through my Cabinet Committee on International Narcotics Con-

trol, action plans are underway to help 59 foreign countries develop and carry
out their own national control programs. These efforts, linked with those of the
Bureau of Customs and the Bureau of Narcotics and Dangerous Drugs, have pro-
duced heartening results.

Our worldwide narcotics seizures almost tripled in 1972 over 1971. Seizures

by our anti-narcotics allies abroad are at an all-time high.
In January, 1972, the French seized a half-ton of heroin on a shrimp boat

headed for this country. Argentine, Brazilian and Venezuelan agents seized 285
pounds of heroin in three raids in 1972, and with twenty arrests crippled the

existing French-Latin American connection. The ringleader was extradited to

the U.S. by Paraguay and has just begun to serve a 20-year sentence in Federal
prison.

Thailand's Special Narcotics Organization recently seized a total of almost
eleven tons of opium along the Burmese border, as well as a half-ton of nar-

phine and heroin.

Recently, Iran scored the largest opium seizure on record—over 12 tons taken
from smugglers along the Afghanistan border.

Turkey, as a result of a courageous decision by the government under Prime
Minister Erim in 1971, has prohibited all cultivation of opinuni within her
borders.
These results are all the more gratifying in light of the fact that heroin is

wholly a foreign import to the United States. We do not grow opium here ; we
do not produce heroin here ; yet we have the largest addict population in the
world. Clearly we will end our problem faster with continued foreign assistance.
Our domestic accomplishments are keeping pace with international efforts

and are producing equally encouraging results. Domestic drug seizures, includ-

ing seizures of marijuana and hashish, almost doubled in 1972 over 1971.
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Arrests have risen by more than one-third and convictions have doubled.

In January of 1972, a new agency, the Office of Drug Abuse Law Enforce-
ment (DALE), was created within the Department of Justice. Taslv forces

composed of investigators, attorneys, and special i^rosecuting attorneys have
been assigned to more than forty cities with heroin problems. DALE now
arrests pushers at the rate of 550 a month and has obtained 750 convictions.

At my direction, the Internal Revenue Service (IRS) established a special
unit to make intensive tax investigations of suspected domestic traffickers. To
date, IRS has collected .$1S million in currency and property, assessed tax

penalties of more than $100 million, and obtained 25 convictions. This effort

can be particularly effective in reaching the high level traflSckers and financiers

who never actually touch the heroin, but who profit from the misery of those

who do.

Richard Nixon.
The White House, March 14, 1973.

[Excerpt from Federal Strategy for Drug Abu.se and Drug Traffic Prevention, 1973]

IRS Investigates Narcotic Traffickers

(By the Strategy Council on Drug Abuse)

The Internal Revenue Service (IRS) within the Department of Treasury
has initiated a program involving intensive investigation of the incomes and
tax returns of those mid-level and top-level narcotic traffickers who have been
identified l)y the other law enforcement agencies. Frequently, such major
traffickers operate by providing financial support for narcotic activities and
seldom become personally involved in the distribution of the illicit substances.

Once these suspects are identified, the IRS can initiate a tax investigation even
if the other Federal agencies are unable to obtain enough evidence which

may legally be used in a court of law to prosecute the tracfficker for his actual

narcotics law violations. Since drug traffickers almost never declare their illicit

income, such criminal tax evasion cases can be most productive. At the very least,

they take "the profit out" of drug trafficking through fines and assessments.

Thus far, fines and penalties in excess of $18 million have been collected through
this program.

TABLE 5.—FEDERAL DRUG TRAFFIC PREVENTION PROGRAMS DIRECT FUNDING BY AGENCY OBLIGATIONS

IN MILLIONS: FISCAL YEARS 1969-721

Fiscal Year-

Agency 1969 1970 1971 1972 1973 1974

Justice:

Law enforcement assistance administration 2. 2 19. 6 36.3 44.1

Bureau of Narcotics and Dangerous Drugs 18.5 27.8 41.3 63.3 70.5 74.1

Other .: - 3.5 2.2 6.7

Slate Department 1.0 1.5 1.5

Agency for International Development 4.4 20.7 4Z. 7 4Z. /

Internal Revenue Service 10.1 18.9 19.7

Bureau of Customs 17.0 24.8 30.2 46.9 54.3 66.2

Department of Transportation
.1 .1 -1

Agriculture
2.1 1.8 l .«

Total SsTs 52^6 sTe 1618 22il 256.9

1 Excludes block grants such as LEAA.
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[Excerpt from Federal Strategy for Drug Abuse and Drug Traffic Prevention, 1974]

Drug Law Enforcement

(By the Strategy Council on Drug Abuse)

TARGET A : MAJOR DRUG TRAFFICKERS

Persons with professional expertise and financial resources conceive and fund
major networlvs to distribute illegal drugs. Because tliese ma.ior trafficlcers mini-
mize tlieir direct handling of the drugs, they are difficult to apprehend. In order
to immobilize these criminals, several different approaches are currently being
utilized.

First, the Drug Enforcement Administration penetrates the organizations
through the use of undercover agents, informants, cotirt-authorized wiretaps
and other lawful investigative techniques. Great emphasis is placed on the

conspiracy laws in order to establisli cases against the top figures.

Second, the Treasury Department, through the Internal Revenue Service, is

continuing its program involving intensive investigation of the income tax
returns of suspected drug traffickers. Since drug trafficliers rarely declare their
illicit income, tax audits and investigations can be very productive even when
other Federal agencies are unable to obtain enough evidence to prosecute the
trafficl^er successfully for drug law violations.

!ii :i! * ^ ^ * *

The Internal Revenue Service will expand its investio;ations of
tax evasion as part of increased Federal efforts against non-opiate
drug distribution.

;;; ^ :Ji ^ ^ & *ic

DRUG LAW ENFORCEMENT AGENCY BUDGETS

[Excludes drug abuse prevention activities]
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drug law enforcement has been and probably will continue to be the single most
important and most visible part of the oversall supply reduction effort.

Reorganization l*lan 2 of 1973 consolidated the principal drug investigative
and intelligence resources in the Drug Enforcement Administration (DEA) for
the purpose of ensuring optimal utilization and integration of these resources.
While the task force did not undertake a comprehensive review of Reorganiza-
tion Plan 2, all members concur in the basic concept of an integrated drug law
enforcement agency charged with lead responsibility.^ DEA is that lead agency
and has made considerable pi-ogress in its two-year existence.
The concept of a "lead agency," however, does not denigate in any way the

vital roles played by other agencies in the drug law enforcement effort. For
example. Justice's Federal Bureau of Investigation (FBI) and Treasury's
Internal Revenue Service (IRS) and Alcohol, Tobacco, and Firearms Bureau
(ATF) have important supportive roles in investigation. The Central Intelli-

gence Agency (CIA) has a vital supportive role with respect to intelligence

regarding international trafficking. Treasury's U.S. Customs Service performs
an invaluable interdiction function at our borders and ports of entry. The
Immigration and Naturalization Service and Coast Guard provide valuable
assistance. U.S. attorneys' offices prosecute Federal cases, and the courts try
and sentence traffickers. The Federal Board of Parole determines when im-

prisoned traffickers are released. And, finally 400,000 State and local police
officers, partly financed by Justice's Law Enforcement Assistance Administra-
tion (LEAA), are the Nation's defense against local trafficking.
The drug law enforcement program must de.sign a strategy which maximizes

the contribution of each of these organizations to the overall objectives of disrupt-

ing illicit traffic and reducing the availability of drugs for illicit use. Before

discussing the task force's recommendations for accomplishing these objectives,
the three ways in which enforcement achieves supply reduction will be reviewed.

First, the arrest. pro.secution and incarceration of traffickers and immobiliza-
tion of trafficking organizations results in the elimination of some illicit supply
capabilities. Secojid, the seizure of quantities of drugs and of equipment and
materials needed to operate drug networks (such as vehicles, aircraft and other

property used in smuggling), both directly and indirectly reduces illicit supplies
of drugs and cripples or inconveniences the operations of illicit traffickers. Third,
enforcement efforts have deterrent effects. Traffickers must operate cautiously :

they must carefully screen customers, keep their markets small, and arrange
elaborate strategies to hide the drugs. All of this caution reduces both the

efficiency of trafficking activity and the total capability of the illicit supply
system.
The following sections discuss the task force's findings and recommendations

in four key areas which together determine the overall effectiveness of law
enforcement efforts. They are :

The development of enhanced capabilities to conduct conspiracy investiga-
tions and otherwi.se target enforcement resources at high-level violators.

The effective immobilization of arrested or indicted traffickers.

Interdiction
; its role and interrelationship with investigation.

Strengthening capabilities of State and local enforcement agencies, and

improved cooperation between them and Federal investigative agencies.

ENHANCING THE CAPABILITY TO FOCUS ON MAJOR TRAFFICKING ORGANIZATIONS

To achieve maximum impact, supply reduction efforts must focus upon the

pro.secution and conviction of those high-level traffickers who direct major organi-
zations, because immoliilization of the.se leaders significantly reduces the or-

ganization's ability to move quantities of drugs for a considerable jperiod of

time.

Experience has shown that conspiracy cases are often the only way to appre-
hend high-level traffickers, since they purposely isolate themselves from all

activities which would bring them into actual contact with drugs.' For example,

- Reorganization Plan 2 is perhaps the most misunderstood and misinterpreted issue in

drug law enforcement, and is therefore discussed more completely later in this chapter.
There is fundamental agreement and acceptance of the central concept : the disagreement
which exists revolves around the relatively narrow question of how DEA and Customs
interact in performing their respective missions.

'^ In high-level conspiracy cases, Federal efforts have a great advantage over State and
local activity, since coordination of a variety of investigative techniques can best be
achieved at the Federal level, and high-level cases usually involve interstate activity.
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DEA reports that almost half of the top violators it arrests are indicted on
conspiracy charges. Use of conspiracy prosecutions is therefore one of the
major tactical weapons which should be employed by enforcement personnel,
prosecutors, and courts. Expansion of the use of conspiracy strategies will help
to emphasize the importance of targeting enforcement resources at the leaders
of trafficking organizations. Other strategies may, of course, be equally effective
in certain cases. The important thing is to concentrate on top-level violators.

In the course of its work, the task force force prepared very detailed recom-
mendations for improving the Federal Government's ability to conduct conspiracy
cases, and submitted them to the appropriate agencies. These detailed recommen-
dations, which are only summarized and highlighted here, were in three broad
areas :

Building understanding and commitment to conspiracy strategy.
Inducing cooperation of knowledgeable individuals.

Developing long-term approaches to investigations.
First, it is essential to build understanding of and commitment to the con-

spiracy strategy among enforcement officials, prosecuting attorneys, judges, the

Congress and the interested public.

Despite previous policy directives, it seems clear that current field practices in
both investigating and prosecuting agencies often emphasize the quick arrest or
conviction at the expense of vigorous pursuit of high-level violators. This orien-

tation has proved resistant to change partly because of external incentives in-

fluencing the performance of the organizations, and partly because of internal

personnel systems—those which recruit, train, evaluate, and reward individual

agents.
Thus, more than policy exhortation is required. Leaders of the agencies in-

volved in suppressing illegal drug traffic must publicly support the long-term
conspiracy strategy, seek support for it, and be willing to accept possibly unfair
criticism when sheer numbers of arrests decline. Within each organization, lead-

ers must make the necessary shifts of resources and adjustments to the incentive
and rating systems which will get agents "off the streets," and curtail the arrest
of low-level employees in trafficking organizations. In particular, new measures
of effectiveness must be developed which encourage building conspiracy cases
rather than rewarding managers and agents on the basis of numbers of arrests.

Commitment to high-level conspiracy cases is equally necessary in the prose-
cuting function. Conspiracy investigations are difficult for prosecutor.s—they ab-
sorb time and result in relatively high rates of acquittal and reversal. In addi-

tion, rapid turnover among prosecuting attorneys works against developing skills

in this area. The 19 Controlled Substance Units inaugurated by the Attorney
General this year offer a potential solution to these problems, provided that
these specialists are not diverted from drug conspiracy prosecutions to other
work.*

Judicial support for conspirac.v prosecutions has been less than enthusiastic.

Conspiracy trials are time-consuming and complicated, and courts have expressed
some legitimate concerns regarding the misuse of conspiracy laws by law en-

forcement agencies. On the other hand, the task force believes that the courts
will be more responsive to this important law enforcement tool if repeatedly
made aware of the fact that high-level drug traffickers seldom become involved
with actual drug transactions, making conspiracy investigations the only possible
avenue of prosecution.

Finally, support for this conspiracy emphasis by Congressional committees
with oversight and budget responsibility must be developed, or law enforcement

agencies will continue to feel compelled to generate seizure and arrest statistics,

the traditional measures of success.

The second area for improvement is by inducing the cooperation of persons
with knowledge of drug conspiracies. Due to the nature of illicit drug trafficking,

only a few individuals working inside the organization have knowledge of drug
distribution networks.

In developing conspiracy cases these are the people who can provide the most
valuable leads. Cooperation can be induced by a wide variety of legal devices.

^ In adflition. hettpr roordination in enforcpment and prosepntlon of conspiracy cases is

impcrativp. Exploltinjr thp full potential of a complex conspiracy case rpqiiirps comnlete re-

snonsiveness of agents and prosecutors to each other's needs. Prosecutors should advise

the enforcement asrency as to the kinds of evidence needed to support conspiracy and other

drusr violations. Similarly, enforcement and prosecution should be coordinated in case

disposition : e.fr., questions of whethed to jrrant informal immunity, transfer a case to a

local jurisdiction, utilize a grand jury, or to enter into plea bargaining are ones in which
investigative agencies should have a say.
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These include decisions to grant formal or informal immunity," postponing sent-

encing until defendants have delivered on their promise to cooperate, making
cooperation a condition of probation, explicitly recognizing cooperation as a
factor in parole decisions, and maintaining adequate protection of cooperating
individuals by the U.S. Marshals Service.
The third way we can improve our capability to conduct conspiracy investiga-

tions is by developing long-term approaches to investigation. Since productive
leads and cooperating individuals are scarce commodities, they must be pre-
served, if possible, by keeping these individuals out of court. This can be done
by developing other evidence, or by using the border search authority of the
Customs Service to arrest a known drug smuggler. In maintaining long-term
sources of information, great care must be taken to avoid putting the cooperating
individual in a position in which he is forced to actually participate in an illegal
act.

IMMOBILIZING DRUG TRAFFICKERS

Gathering sufiicient evidence to prosecute a trafficker does not guarantee his
immobilization. He may be operating in a foreign country, out of reach of effec-

tive prosecution and sentencing. Even in the United States, indictment and arrest
do not guarantee immobilization ; these events merely begin a long criminal jus-
tice process during most of which the trafficker may be free to continue operating.
At the end of this process, incarceration may be relatively short.

This failure to immobilize traflSckers against whom a substantial case has
been developed is very costly—costly in terms of wasted investigative resources,
weakened deterrent, and reduced public trust in the criminal justice system.
Consequently, the task force believes that efforts to more effectively immobilize
indicated traffickers are vitally important.
The United States has two broad options for denying trafiickers safe havens

in foreign countries. First, U.S. enforcement officials can cooperate with foreign
law enforcement officials in developing eases to be tried in foreign countries."

In some countries—for example, France and Mexico—laws permit evidence gath-
ered in the United States for violations committed here to be used in prosecuting
a trafficker in the foreign country's courts. Second, we can indicate the foreign
trafficker and then seek jurisdiction through extradition or expulsion. Both of

these devices should be used to the maximum extent possible and the task force

recommends that a permanent DEA-Justice-State committee be established under
the CCINC to coordinate the extradition and expulsion program.
For traffickers operating within the United States, simply arresting them has

not proven to be an effective means of immobilization. Traffickers usually raise

bail quickly and often immediately resume trafficking when released. Thus,
attention should be paid to ways to keep traffickers from operating before con-
viction or while on appeal, and we should of course seek ways to increase the
rate of conviction, and the period of incarceration which follows.

The task force's major recommendations regarding sentencing and parole
of drug traffickers include :

Requiring minimum mandatory sentences for persons convicted of high-
level trafficking in narcotics and "dangerous drugs."

'

Requiring mandatory consecutive sentencing rather than concurrent sen-

tencing for persons who are arrested and convicted for narcotics trafficking
while on bail from another trafficking offense. This kind of selective deter-

rent aimed at offenses committed while on bail should help reduce the high
rate of continued drug trafficking.**

"As tools to secure cooperation, grants of immunity can be effective. Yet they shouldbe
used sparingly. The .Justice Department has recently reviewed the process of granting im-
munity with an eye toward tightening procedures.

^ It is wortli noting that our success in encouraging other countries to deny safe havens
depends significantly on our willingness to deal severel.v with people we arrest in the
United States. Foreign governments have noticed and complained about our lenient treat-
ment of couriers from their countries arrested in the United States. They have also noticed
the short prison terms for major domestic violators. Consequently, some doubt our deter-
mination to control drug abuse. Thus there is an important interdependence between the
program to deny safe havens to overseas traffickers, and the program to effectively control
traffickers arrested in the United States."

In this regard, the task force specifically endorses the President's proposal for man-
datory minimum sentences for persons trafficking in hard drugs and suggests that con-
sideration be given to expanding the proposal to include major traffickers in barbiturates
and amphetamines.

s A recent DBA study showed that 45 percent of a group of traffickers on bail were Im-
plicated in post-arrest trafficking.
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Undertaking major efforts to educate judges regarding the likeliliood of

repeated trafficking offenses, and encouraging them to carefully weigh the

danger to the community a trafficker represents if released.

Submitting written recommendations from prosecutors to the parole board
regarding parole decisions on high-level violators. At minimum, prosecutors
should submit written requests to keep high-level traffickers incarcerated.
This policy should ultimately result in explicit revisions of parole guide-
lines in order to defer parole for high-level traffickers.

Revoking parole and cancellation of all "good time" already served, in the
event that a paroled offender is re-arrested on narcotics trafficking charges.

Indirect pressures can also be used to supplement direct prosecution attacks
on drug traffickers. Efforts can be aimed at confiscating contraband drugs,
damaging the trafficking network's capacity to finance its operations, and seizing
vehicles, passports, and licenses (e.g., pilots') necessary to remain in the drug
trade.

Targeting on the seizure of contraband by itself would not be an effective

supply reduction strategy. The amounts seized are too small and the drugs
themselves too easily replaced. Nonetheless, increased seizures of drugs in quan-
tity could have a substantial impact on trafficking organizations. Toward this

end, the development of improved technical equipment to detect drugs, especially
easily concealed narcotic drugs, should be given high priority. Further, the
detection of drugs will always remain useful for the leads and evidence that
detection produces.
By focusing on the trafficker's fi.scal resources the government can reduce the

flow of drugs in two ways. First, high-level operators, usually well insulated
from narcotics charges, can often be convicted for tax evasion. Second, since

trafficking organizations require large sums of money to conduct their business,
they are vulnerable to any action that reduces their working capital.
The IRS has conducted an extremely successful program that identifies sus-

pected narcotics traffickers susceptible to criminal and civil tax enforcement
ations. Recently, the program has been assigned a low priority because of IRS
concern about possible abuses. The task force is confident that safeguards against
abuse can be developed, and strongly recommends re-emphasizing this program.
The IRS should give special attention to enforcement of income tax laws involv-

ing suspected or convicted narcotics traffickers.

Drug enforcement agents should be further encouraged to recognize promising
leads for tax investigation piirposes, and to refer them to the IRS. Even when
tax cases cannot be made, information regarding financial transactions may be
valuable in proving other violations by drug dealers. For example, the Customs
Service enforces a law requiring report.s of international transportation of

currency ; drug dealers have to violate this law regularly.
International agreements to increase investigative access to information in fi-

nancial institutions should also be pursued.
All of the.se indirect methods of immobilizing trafficking networks can be very

powerful tools in the overall supply reduction strategy. However, the great dis-

cretion these tools provide law enforcement officials requires that extreme care be
devoted to developing appropriate guidelines and procedures for their use, to en-
sure that constitutionally guaranteed civil liberties and fundamental rights of

privacy are not impinged upon,

4: 4: :!: :|c 4: 4! H:

RECOMMENDATION SUMMARY

Supply Reduction : Chapter 3

1. The task force recommends that a continuous process of identifying the
most vulnerable segments of the illicit distribution system be launched, and that
resources be continually reallocated to focus on the most vulnerable portion of the

system.
ENFORCEMENT

1. The task force, while endorsing the concept of a lead agency in drug law
enforcement recommends that the law enforcement strategy be designed to fully
utilize the resource of all organizations involved in law enforcement.
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2. The task force recommends that Federal hiw enforcement efforts focus on

major trafficking organizations and particularly on the leaders of those organi-

zations.
3. The task force recommends that greater attention be given to development

of conspiracy cases, which often are the only way to apprehend high-level traf-

fickers. Detailed recommendations for accomplishing this are made in three

areas: (1) Building understanding and commitment to conspiracy strategy; (2)

inducing cooperation of knowledgeable individuals; (3) and developing long-

term approaches to investigations.
4. The task force recommends that personnel systems which recruit, train,

evaluate, and reward individual agents be adjusted so that they emphasize

conspiracy investigations rather than simply the number of arrests.

5. The task force recommends that the Controlled Substances Units inaugurated

by the Attorney General be continued and not diverted to other activities.

6. The ask force endorses the President's proposal for mandatory minimum
sentences for i)ersons trafficking in hard drugs, and suggests that consideration

l>e given to expanding the proposal to include traffickers of barbiturates and

amphetamines.
7. The task force recommends mandatory consecutive sentencing rather than

concurrent sentencing for i>ersons who are arrested and convicted for narcotics

trafficking while on bail from another trafficking offense.

8. The task force recommends revoking parole in the event that a paroled
offender is re-arrested on narcotics trafficking charges.

9. The task force recommends that the Internal Revenue Service reemphasize
its program of prosecuting drug traffickers for violation of income tax laws under
strict guidelines and procedures.

10. The task force recommends that the President direct the Attorney General

and the Secretary of the Treasury to settle jurisdictional disputes between DEx\
and Cusoms by Decem1)er 31. 1975, or to report their recommendations for reso-

lution of the matter to the President on that date.

11. The task force recommends continuation and expansion of LEAA and DEA
activities aimed at strengthening State and local law enforcement agencies.

[Excerpt from Federal Strategy : Drug Abuse Prevention, November 1976]

[Prepared by the Strategy Council on Drug Abuse]*******
Strengthening Coordination and Cooperation Among Federal Drug Agencies

A major theme of the Federal strategy is that only with the full and efficient

utilization of all available resources can we hope to contain the drug problem.
Thus, major emphasis has been given to increasing the involvement of all agencies
and to building mechanisms for coordinating their efforts.

There has been substantial progress in this area over the past 18 months. A
major factor in the improved climate of cooperation was the need to work to-

gether to meet the President's request for a thorough review and assessment of

the effectiveness of the Federal program to control drug abuse (an effort which
led to the publication of the White Paper on Drug Abuse). During the course of

that review, more than 80 individuals from over 20 different government orga-
nizations participated in work group activities. In reality, the Drug Abuse Task
Force and its numerous working-level subcommittees never stopped working. On
December 27, 1975, the President gave the Task Force the additional responsi-

bility of preparing recommendations for dealing with the problem of drugs cross-

ing our southern border, which served to keep the supply reduction groups

meeting and working together. The demand reduction work groups were kept

operating under the Office of Management and Budget's Office of Federal Drug
Management in anticipation of the creation of the Cabinet Committee on Drug
Abuse Prevention, recommended by the White Paper.
These temporary but effective coordinative mechanisms became the operating

arms of two new Cabinet committees created by the President in April 1976 to en-

sure the coordination of all government resources which bear on the problem of

drug abuse.* The President charged the newly formed Cabinet committees, to-

s The President announced the establishment of these two new Cabinet committees—one
for drug law enforcement and the other for drug abuse prevention, treatment, and re-

habilitation—in his Special Message to Congress on Drug Abuse of April 27, 1976.

80-321 O - 77 - 22
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gether with the existing Cabinet Committee for International Narcotics Control,
with integrating the efforts of seven Cabinet departments and seventeen agencies
into an effective overall program directed against drug abuse. Specifically, he
charged the new Cabinet committees with the following responsibilities :

(1) To develop and implement the Federal strategy with respect to drug
law enforcement (or drug treatment, rehabilitation, prevention and
research) ;

(2) To assure proper coordination among Federal drug law enforcement
(or treatment and rehabilitation) programs, including the collection, anal-

ysis and dissemination of information (or enforcement intelligence data) ;

(3) To assure that Federal enforcement resources (or prevention, treat-

ment and rehabilitation) are effectively utilized ;

(4) a. To assure proper coordination between the investigative and prosecu-
torial arms of the government.

b. To develop and monitor a plan for improving job opportunities for
former addicts ;

(5) To provide liaison between the Executive Branch Congress, State and
local governments and the public ;

(6) To assure implementation of relevant recommendations contained
in the Domestic Council's White Paper on Drug Abuse;

(7) To evaluate and make recommendations to improve Federal drug law
enforcement (or treatment and rehabilitation) programs; and

(8) To report their progress to the President on October 1, 1976, and pe-
riodically thereafter.

In addition to the above ongoing responsibilities, the Chairmen of the Cabinet
committees were directed to work closely to develop plans for improving the co-

ordination between law enforcement and drug abuse prevention, treatment and
rehabilitation programs.
The new Cabinet committees are now quite active, both at the Cabinet com-

mittee level and in their working groups and functional subcommittees (see chart
below for the structure of the two committees).

CABINET COMMITTEE ON
DRUG ABUSE PREVENTION

CHAIRMAN: SECRETARY OF HEW
SECRETARY OF DEFENSE
SECRETARY OF LABOR
ADMINISTRATOR OF VETERANS AFFAIRS

EXECUTIVE SECRETARY:.DIRECTOR. NIDA

WORKING
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Important progress in improving interagency coordination and cooperation
has been made between individual agencies, as well. For example, at the time the

White Paper was released, the greatest need for improved interagency coopera-
tion involved the Drug Enforcement Administration and the U.S. Customs Serv-

ice. Reorganization Plan No. 2 of 1973 drew a distinction between investigative
and interdiction functions with respect to narcotics enforcement. The investi-

gative function was given to DEA and the interdiction function left with the

Customs Service. Unfortunately, the distinction between interdiction and investi-

gation was not made clear in the Reorganization Plan. This ambiguity led to

jurisdictional disputes between the agencies.
The most valuable contribution the White Paper made toward the resolution

of these disputes was to focus the debate on a relatively narrow set of issues, and
to point out the considerable areas of agreement which existed, but which were
often overlooked. Since the White Paper's release, the working relationship be-

tween DEA and the Customs Service has improved markedly. Among other things :

Last December, the U.S. Customs Service and DEA signed and imple-
mented a Memorandum of Understanding which outlines operating guide-
lines for improving coordination between those agencies, thus signalling aJi

end to the rivalry which had hindered Federal drug law enforcement efforts

for more than ten years. These guidelines were discussed by top DEA and
Customs officials in joint session in February 1976 to ensure clear under-

standing of them.
To respond to Customs' complaint that DEA was not providing useable tac-

tical intelligence in sufficient quantity, DEA established a capability within
its intelligence branch to work specifically on Customs requirements. In addi-

tion. Customs has made provisions for assigning three intelligence analysts
to DEA headquarters to ensure that DEA personnel are sensitive to Customs'
intelligence requirements, and that all i-elevant information is relayed to

them. Customs has also assigned personnel to the interagency El Paso Intelli-

gence Center and to DEA's Detroit office. The resulting flow of information
from DEA to Customs has increased sharply since the Memorandum of Un-
derstanding was signed, from a few hundred specific items per month to over
one thousand per month.

Finally, in June 1976 DEA and Customs agreed on a procedure which per-
mits Customs to debrief persons ariested for drug smuggling at the border
if DEA declines to do so.

A similar Memorandum of Understanding between Customs and the Immi-
gration and Naturalization Service (INS) was signed in April 1975 and the U.S.
Coast Guard will soon be executing Memoranda of Understanding with Customs
and DEA.
The Immigration and Naturalization Service, the U.S. Coast Guard, the Federal

Aviation Administration (FAA) and the Bureau of Alcohol, Tobacco and Fire-
arms (ATF), as well as DEA and Customs, are working together at the El Paso
Intelligence Center. An Interagency Drug Intelligence Group with representatives
of several of these agencies has been meeting since mid-June to monitor the
movement of brown heroin. Further, DEA, in coordination with the Cabinet
Committee on Drug Law Enforcement, has established two pilot Field Intelli-

gence Exchange Groups in Chicago and Miami. The objective of these groups
is to maximize prosecutions against key high-level traffickers and financiers by
coordinating the local intelligence resources of Federal agencies and State and
city law enforcement organizations.

Improving the Use and Distribution of Information

The collection and sharing of information regarding all aspects of the drug
abuse program are crucial to its success. For example, information on the effects
of drug use is central to any public education process. Data on the extent of drug
use, the availability of illicit drugs and the resultant social costs are critical
in making broad resources allocation decisions and in evaluating the overall effec-
tiveness of our programs. Strategic intelligence on trends in drug abuse, levels
of price and availability, sources of drugs, and capabilities of other governments
to control drugs are essential for more detailed resource allocation decisions.
Data on the effect of different types of treatment on abusers of different drugs,
both during and after treatment, are vital to determining what type of treatment
works best for whom. In short, information should serve as the foundation for
both short- and long-term program management.
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Over the past several years, the volume of information available to drug pro-

gram managers has increase<l greatly. Progress in analyzing this information and
in distributing it in a timely and useful way to potential users—ranging from the

public to other enforcement agencies—has not kept pace.
We have made modest progress over the past 18 months, in analyzing available

data and in sharing information more widely. For example, the Client Oriented

Data Acquisition Process (CODAP) and DAWN provide data on the extent of

drug use, the impact of such drug use in terms of deaths and hospital emergency
room visits, the characteristics of drug users entering treatment and the impact
of treatment on those users. This information is now available on a quarterly
basis to program managers, health professionals, regulatory officials and the

general public.

Further, the National Institute on Drug Abuse has undertaken to periodically

publish a Heroin Indicators Trend Report which synthesizes these and other

data to determine trends in availability and use.

Intelligence, often thought of as an exotic art somehow unconnected with the
rest of the drug program, is merely the use of information from a variety of

sources to provide a picture of what is happening, so managers can target re-

sources appropriately. The White Paper found that the overall narcotics intelli-

gence function generally suffered from :

Insufficient funding during the internal resource allocation process. This
was particularly true with regard to intelliegnce analysis capability.
Counterproductive competition within and among enforcement agencies.

There was evidence that competitive attitudes within and among enforce-
ment agencies impeded the production and flow of operational intelligence.

To respond to the inadequacy of funds, additional resources have been allo-

cated to intelligence activities in both DEA and Customs.^^ A unit will be estab-
lished for long-range intelligence planning in DEA, and DEA headquarters stra-

tegic intelligence capability will be expanded. Further, DEA has implemented
several internal management changes in both headquarters and field intelligence
oi^eratious, as well as stressing the responsibility of agents to collect and report
intelligence to meet multiagency needs. For example :

DEA has scheduled six intelligence collection and reporting training
schools for Special Agents beginning in November 1976.

All regional intelligence offices, foreign and domestic will have functional
reporting responsibilities to the headquarters Office of Intelligence.

Existing agency and management evaluation forms will be revised to in-

clude intelligence collection and reporting as an important factor to be con-
sidered in the evaluation of all agents for supervisory positions.
The curricula for DEA's supervisors' school and mid-level management

school will be revised to place greater emphasis on intelligence collection
and reporting.
DEA field managers will be scheduled for intelligence management train-

ing and review either in the three-week .school or in abbreviated sessions
designed to highlight its curriculum.

As these changes are implemented, the intelligence support provided to other
agencies should improve, thus increasing interagency cooperation and sharing.
In addition, several multi-agency efforts to ensure full participation in informa-
tion sharing by drug law enforcement agencies have been launched. These initia-
tives are intended to provide an exchange of information on local, regional, and
national levels. They are :

El Paso Intelligence Center (EPIC): This interagency group, located in
the southwestern border area, receives and disseminates information on
trafficking and illegal alien activity along the .southern border. The EPIC
staff includes operational personnel from DEA, Customs, INS, Coast Guard,
FAA, and ATF.
Interagency Drug Intelligence Group (IDIG): This interagency intelli-

gence group, at DEA headquarters in Washington, combines DEA. Customs
and INS personnel efforts in analysis and dis.^emination of intelligence re-
lating to a priority drug target, heroin from Mexico.

Unified Intelligence Division {HID): A joint city-State-DEA intelligence
unit has been in operation for over two years in the New York City metro-

"
Specifically, a total of 59 new positions for FY 1977 are being allocated within DEA

tor regional, strategic and operational intelligence. Customs has added 21 intelligence
positions.

^
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politan area, with membership from a broad range of Federal, State and
local drug law enforcement agencies operating in that area. The UID has a
small central staff housed within the DEA regional office and analyzes and
disseminates intelligence information for the area.

Field Intelligence Excfiange Group (FIEG): The Cabinet Committee on
Drug Law Enforcement has proposed that interagency groups be formed in

19 major cities to focus intelligence resources upon selected major trafficker

targets. On August 20, 1976 pilot efforts to test this concept were begun in

Chicago and Miami. Agencies participating include DEA, Customs, IRS, the
U.S. Attorney's Office, INS, Coast Guard, FBI, Secret Service, ATF and
representatives of State and local law enforcement.

Despite this progress, much more needs to be done. Plans to further improve
the dissemination of information are discussed in the next chapter.

Securing Effective Removal of Traffickers

Earlier, we discussed the progress being made in focusing Federal law en-
forcement resources on the arrest of major traffickers. Much of the progress we
have made in improving our ability to apprehend these traffickers will be lost,

however, unless major changes are made in the way our criminal justice system
deals with drug traffickers after arrest.
To deal with the failure to immobilize traffickers against whom substantial

cases have been developed. President Ford proposed legislation in his April 27,
1976 special message which would :

1. Require minimum mandatory prison sentences for i>ersons convicted of
high-level trafficking in heroin and similar narcotic drugs. These minimum
sentences—three years for a first offense relating to an opiate and six years
for an offense following a previous conviction or for selling an opiate to a
person under 21 years of age—are intended to ensure that drug traffickers
know that they will go to jail upon conviction.

2. Enable judges to deny bail in the absence of compelling circumstances
for certain categories of notorious drug defendants. These defendants in-

clude those persons previously convicted of an opiate felony, persons on pa-
role, probation, or other conditional release, non-resident aliens or persons
in possession of illegal passports at the time of arrest, and persons convicted
of having been fugitives.

3. Raise the value of property used to smuggle drugs which can be seized

by administrative as opposed to judicial action from .$2,500 to $10,000 and
extend this forfeiture provision to include cash or other personal property
found in the possession of a narcotics violator.

4. Make meaningful an existing provision which requires that any person
planning to transport an amount exceeding $5,000 file a report, and that
the report be filed prior to departure.

5. Reduce the opportunities for unloading of contraband by requiring
owners or masters of small, privately owned boats to report their arrival to

the U.S. Custom Service immediately, instead of within 24 hours.
Enactment of this legislation would represent a major contribution to the

Federal anti-narcotics effort. Securing enactment is thus one of the highest pri-

ority "open agenda" items discussed in Chapter 4.

The problem of fugitives is significant : currently there are 2,547 Federal fugi-
tives charged with drug-related offen.ses. Of these, 345 are Class I major traffick-

ers. To help deal with this problem, the FBI will utilize resources available to

them to assist DEA in apprehending major drug fugitives. In addition, the De-

partment of State, the Immigration and Naturalization Service, U.S. Customs
and the Criminal Division of the Department of Justice are developing plans for

coordinating the controlled re-entry of drug law fugitives into the United States.

These plans will include a review of existing extradition treaties with an eye
toward strengthening them as necessary.

Finally, to attack the financial resources necessary for narcotics traffickers'

illegal transactions, in his April 27, 1976 Special Message on Drug Abuse the

President directed the Secretary of the Treasury to work with the Commissioner
of the Internal Revenue Service, in consultation with the Attorney General and
the Administrator of the Drug Enforcement Administration, to develop a tax en-

forcement program aimed at key traffickers. To begin implementing that direc-

tive, the Administrator of DEA and the Commissioner of the Internal Revenue
Service have signed a Memorandum of Understanding providing for exchange
of information on major drug violators who may be guilty of tax evasion. So far,
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the names of 375 Class I drug violators have been sent to IRS field officials so that
tax investigations can begin if warranted.^"

In June 1976, a U.S.-sponsored resolution urging governments to make the
financing of narcotics traffickers a punishable offense and to exchange informa-
tion that would be helpful in identifying per.sons committing such offenses, was
adopted unanimously by the United Nations Economic and Social Council. Action
to this end should prove to be a significant step toward improved cooperation
in narcotics investigations.
In addition, the recently concluded U.S.-Swiss Mutual Assistance Treaty

en Criminal Matters, which becomes effective in January 1977. should expedite
the exchange of information concerning persons engaged in criminal activities,

including alleged drug traffickers, even while the case is still in the investigatory
stage. Exploratory discussions have been held or are underway in a number of
countries with a view toward entering into mutual assistance agreements for

exchanging information to disrupt the financing of international crimes.
To provide specialized prosecutorial support to the program aimed at incarcer-

ating major drug traffickers, the Attorney General has devoted greater resources
to more extensive enforcement of the conspiracy laws of the United States. There
are presently special controlled substances prosecution units in operation in the
offices of 19 U.S. Attorneys throughout the country. The U.S. Attorneys were
alloted additional personnel to staff these units so that prosecutors would be in

a position to devote full time to major cases. In addition, DEA has established a

headquarters staff to support conspiracy cases and lias put greater emphasis on
its Central Tactical Units which specialize in the development of major con-

spiracies. Both the Criminal Division of the Department of Justice and DEA
monitor the activities of the pro.secutiou units and conduct seminars to train

attorneys and agents. In addition, DEA has a conspiracy investigation course for

agents which is now being expanded to train personnel in the domestic regional
offices.

It should be clear from this discussion that we believe a great deal of progress
has been made over the past 18 months in revitalizing and refocusing the Federal

drug abuse program and putting it on a sound l)asis, but there is more we must
do. This is the subject of the next chapter : "The Open Agenda."

4. THE OPEN AGENDA

As indicated in the previous chapter, we have made progress in the past 18

months, particularly in the fuller utilization of Federal resources. Nonetheless,
much remains to be done in all of the areas discussed there.

Specifically, Federal enforcement efi'orts can still be more narrowly focused

on high-level, interstate and international traffickers. The Internal Revenue
Service, the Federal Bureau of Investigation and State and local law enforce-

ment organizations can all contribute more to an overall enforcement pro-

gram. We can do much more to encourage other nations to join us in

this truly international struggle. We need to secure pa.ssage of new legislation
aimed at improving our ability to put major traffickers in prison and at closing

loopholes in the law which allow them to continue to prey on our young. And
we need to enlist State and local vocational training services; and State, local

and private organizations in a broad prevention effort.

This chapter discusses the additional need for priority action in nine areas :

Development of a national prevention strategy.

Expansion of treatment linkages with both Federal and State and local

criminal justice systems, other State and local community services, and
alcohol treatment.

Broadening of the program again.st amphetamine and Itarbiturate use.

Removal of offenders from drug trafficking by improving postarrest prose-

cution and incarceraiton, and by attacking the fiinancial resources of

traffickers.

Improvement in intelligence support.
Action to strengthen State and local law enforcement.

Outlining of an overall framework for evaluating specific international

programs.
Review of sanctions imposed for possession offense.

Development and use of new knowledge.

" There is a great likelihood that these individuals are routinely committing tax offenses,

since they pay no taxes on their illegal income.
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Much of this "open agenda" is not entirely new and some of it has been called
for explicitly before. These items remain on the open agenda because progress in

implementing them has been slow or inadequate, program managers have been
unable to mobilize the resources from organization which are outside their con-
trol, Congress has failed to act on proposed legislation or simply because they
need continuing emphasis. All are important to the success of the Federal
strategy. The fact that action on them has been called for before but not achieved
should not deter us from renewing our efforts in these critical areas.

Removal of Offenders From Drug Trafficking

It has become all too clear that gathering sufficient evidence to prosecute a
trafficker does not guarantee his or her removal from further trafficking. A traf-
ficker may be operating in a foreign country, out of reach of effective U.S. prosecu-
tion, trial and sentencing. If they remain in the United States, indictment and
arrest do not guarantee immobilization

; they merely begin a long criminal justice
process during most of which the trafficker is free to continue operating. At the
end of this process incarceration may be relatively short.'^

This failure to immobilize traffickers against whom a substantial case has been
developed is very costly ; in terms of wasted investigative resources and lowered
morale, in terms of weakening the deterrent value of the law, and in terms of
reduced public trust in the criminal justice system. Consequently, efforts to more
effectively immobilize indicated traffickers are vitally important.
The open agenda for improving performance iu this area is discussed in two

parts :

Improving post-arrest handling in the criminal justice system.
Attacking the financial resources of traffickers.

postarrest handling by criminal justice system

Now that Federal law enforcement agencies are demonstrating the ability to

shift their focus to high-level violators, we must make significant changes in the

way the criminal justice system handles major traffickers after arrest to capitalize
on this progress.
One necessary step is to enact better laws. The President proposed legislation

in his April 27 Special Message on Drug Abuse which, among other things, is

aimed at improving our ability to put major traffickers in prison.
These proposals are now before the Congress. They should receive bipartisan

support and swift passage. Enactment of these proposals will represent a major
contribution to the national anti-narcotics effort.

Increased attention to the problem of prosecution of major traffickers is also

needed. The establishment of Controlled Substances Units (special drug prosecu-
tion units) in the United States Attorneys' offices in 19 cities has helped to focus

prosecution resources on cases involving major traffickers. Biit all too often,

limited prosecutorial resources have forced these units to be diverted to lower
level drug cases, or even to non-drug cases. We understand that this diversion

reflects competing needs for the services of experience prosecutors who normally
staff these units, ))ut they nonetheless hurt the drug program.
We believe that there needs to be greater commitment of experienced attorneys

to these uits. Specifically, we recommend that all existing Controlled Substances
Units be staffed with experienced prosecutors and furtber that the United States

Attorneys' offices which do not have Controlled Substances Units select one or

more experienced prosecutors to work with DEA on major cases. Additional DEA
conspiracy units should be developed and DEA should ensure close working rela-

tionships between designated agents and prosecutors' offices in all major cities.

Training DEA agents in conspiracy techniques, already increased substantially,

should be further expanded and U.S. Attorneys should receive regular briefings

by DEA personnel on the drug traffic in their geographic areas.

Finally, there also is a pressing need to increase the number of United States

magistrates and Federal judges. We specifically endorse the recommendations

concerning Federal judges and magistrates made by the President in his June 17,

1976 message to the Congress on crime.

T Nationally. 55 percent of convicted Federal narcotics offenders received sentences of

either less than three years of imprisonment, or probation. (FY 1975 data).
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FINANCIAL RESOURCES OF TRAFFICKERS

By focusing on traffickers' fiscal resources the government can reduce the flow
of drugs in two ways. First, high-level violators, usually well insulated from
narcotics charges, can often be convicted for evading the taxes due on their illicit

income. Second, since trafficking organizations require large sums of money to

conduct their business, they are vulnerable to actions that reduce their working
capital.

Thus, the Internal Revenue Service (IRS) has a major-role that it can and
must play in drug enforcement. In accordance with the Presidential directive
to develop a tax enforcement program aimed at high-level drug traffickers,
DEA and the IRS signed a Memorandum of Understanding on July 27 which
provides for the sharing of information concerning suspected tax violations

by major narcotics violators. Since signing the memorandum, DEA has pro-
vided IRS with an initial listing of 375 names of high level violators and meetings
have been conducted in the field between DEA and IRS officials. All of this

represents a good start : now the IRS must devote sufficient resources to ensure
effective enforcement of the tax laws against high-level drug traffickers. If ad-
ditional resources are necessary, they should be provided.

In addition to action by the IRS, there are other measures which can be
taken to deprive the trafficker of fiscal resources needed in his trade, or to

use financial aspects of his operations to build a criminal case. Tliey include
the following :

Enact the provisions of the President's proposed drug legislation which
would: (1) raise the value of property used to smuggle drugs which can
be seized by administrative, as opposed to judicial action (from $2,500
to $10,000). and extend this fortfeiture provision to include cash or other

personal property found in the possession of a narcotics violator; and (2)
make operative the current provision requiring a report whenever more
than $5,000 is being exported.
Pursue negotiations to bring about mutual assistance agreements with

other countries for increased investigative access to information which
could help disrupt the financing of narcotics trafficking.

Expand the DEA financial intelligence project, which analyzes financial

fiow to and from a suspected violator to build a prosecutable case.

Expand training in financial intelligence. The sophisticated methods
used by high-level traffickers to move money and conceal profits require an

equally sophisticated form of investigation. DEA's National Training In-

stitute should work with the IRS to devise training courses for our analysts
and agents in financial investigative techniques.



B. Commissioner Alexander's Policy

Statement of Hon. Donald C. Alexander, Commissioner of Internal Revenue,
Before the Subcommittee on Commerce, Consumer and Monetary Affairs

OF the Committee on Government Operations of the U.S. House of Rep-

resentatives, October 6, 1975

Mr. Chairman and members of the subcommittee, I am pleased to have the

opportunity of discussing with you my views regarding the crucLally important
issue of the Internal Revenue Service's role in law enforcement activities.

Although this has been a topic on which I have spoken a number of times, and
one in which my views are well known, it is most commendable that the Subcom-
mittee has specifically provided for a hearing on this topic. While the subject
has certainly come up in a tangential way in my many appearances on Capitol

Hill, primarily through the questioning, it appears to me to be highly appro-

priate, especially at this time, for the subcommittee to focus on this topic

directly.

First, I want to make my position completely clear. I strongly support firm
and comprehensive enforcement of the laws against tax evasion. Violations of
these laws constitute .serious crimes and should be so treated. As I have indi-

cated before, sentences in such cases have not been uniform and have not been
of sufficient .severity. Also, I believe that our Intelligence Division and our special
agents do ,a difficult job well. Most of them are skillful and dedicated people. A
few, however, have let their zeal outrun their judgment and this has caused
problems for the Service.

Well before the current widespread congressional interest in investigative
agencies and techniques, the Internal Revenue Service has been involved in the
difficult process of reassessing its role in the law enforcement community. As I

have noted previously, there has been, over the years, a clear tendency to bestow
upon the Internal Revenue Service a wide variety of additional responsibilities,
largely in nontax areas. I likened it to a Christmas tree—the IRS, like any good
organizational heirarchy looks like a Christmas tree, and because of its reputa-
tion as a well managed and organized agency, the Federal planners have had a
continuing desire, .succes.sfully effected in many cases, to hang a number of
ornaments on our organizational tree which don't belong there.
Not only does this alteration of the Service's originally contemplated func-

tion have a possibly deleterious affect upon sound tax administration, but when
one contemplates the vast resources and powers of the Service (in the confi-
dential information supplied to it, and the broad summons and collection
authority it has), a significant potential for misuse does exist. As tempting as
it may be for others in the Federal governmental community to recruit an
agency possessing these powers and these resources, the Internal Revenue Service
must always maintain a focused eye upon its central mission—the adminisira-
tion and enforcement of the tax laws. The success of this mission, in our con-
text of a self-assessment system, depends upon the assistance and cooperation
of the Nation's citizenry. We cannot be assured of the continuing pre.sence of
this essential ingredient unless the public has confidence in tax administra-
tion—in its fairness and efficiency and its devotion to its stated and articulated
obiectives.

I would like to discuss with you this morning some of the things the Internal
Revenue Service has done, and is now doing, to ensure that the Service, in the
information, it gathers, in the techniques it employs, and in the application of its
powers and resources, is involved in matters that relate onlv to tax administra-
tion and enforcement. To some extent the attempt of the Service to limit its ac-
tivities to those which are related to tax administration and enforcement has
prompted a critical response. This criticism, which to a considerable extent fails
to fully understand the actions the Service is taking and why it is taking them,

(295)
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seems to come from two sources. There are a few IRS personnel who would like

the Service to participate in a generalized attack on criminal activity even though
that criminal activity involves only indirectly or tangentially violations of the tax
laws. Perhaps a greater source of criticism of Service policies in this regard is

those law enforcement personnel in other agencies who would utilize IRS special

agents (probably the best investigators in the Federal establishment), powers
and enforcement techniques in their investigations. I welcome the opportunity
to describe the Service's actions, and their rationale, in the hope of fostering an
increased understanding of what we are doing and how and why we are doing it.

A guiding principle of tax administration should be that the Service's power
and its people not be used to further ends other than those of tax administration
and tax enforcement. An excellent example of a situation in which the Service's

capabilities were possibly misapplied is in the narcotics traffickers program—a

"new, all-out offensive" on drug abuse announced by President Nixon in 1971 in

which the IRS was instructed to participate. The Service's involvement in this

program was unsound from two distinct viewpoints. First, and most importantly,
is the fact that the Service was not correctly using its powers of seizure, termina-
tions of taxable years and jeopardly assessments in some narcotics program cases.

In some localities when an arrest of a narcotics trafficker occurred, and property
or money was found in his possession, the objective of Service personnel in too

many cases was to deprive that person of his working capital by constructing an
arbitrary tax assessment and seizing that amount of cash which might fairly

represent the unpaid tax liability of that person. In some instances the deter-

mination of the amount of the deficiency to be asserted would start with the
amount of money foimd on the suspected narcotics traflScker—the notion being,

apparently, that such action, depriving the suspect of working capital, would
force him out of business. The judiciary became concerned about abuse of these

powers. For example. Judge Clark of the Fifth Circuit Court of Appeals observed
as follows in the court's decision in Willits v. Richardson:

'•The IRS has been given broad power to take possession of the property of

citizens by summary means that ignore many basic tenets of pre-seizure due proc-
ess in order to prevent the loss of tax revenues. Courts cannot allow these ex-

pedients to be turned on citizens suspected by wrongdoing—not as tax collection

devices but as summary punishment to supplement or complement regular
criminal procedures. The fact that they are cloaked in the garb of a tax collec-

tion and applied only by the narcotics project to those believed to be engaged in

or associated with the narcotics trade must not bootstrap judicial approval of

such use."
Even before this strong judicial criticism, the Service had, at my direction,

taken steps to ensure that the same standards would be applied in narcotics
cases as are applied in tax cases generally. Service personnel have been told that
the IRS lacks the authority to terminate a taxable year or make a jeopardy as-

sessment unless .such actions are taken in accordance with the law. We must
have a sound basis for taking the action in the first place—that is, it must be

determined if the taxpayer is liable for income taxes in the current or preceding
taxable periods, and that circumstances show that the collection of the taxes
is in jeopardy. Our employees have been cautioned to take special care to avoid
excessive and unreasonable assessments. The tax laws simply cannot be used as
a means of effecting forfeitures. However, this redirection of the participation
by the Service in this Federal program was met by considerable resistance,
within the Service, and more particularly, by other law enforcement agencies,
especially the Department of Justice.

Not only did the Service's participation in the narcotics program seem to

misapply its prerogatives but. despite the assignment of a disproportionate
amount of IRS Intelligence and Audit personnel to the program, the cost-benefit

analysis, insofar as collected revenues is concerned, is dreary indeed. During
the four fiscal years of its participation in the program. 1972 through 1975. the
Service collected only $38.3 million in revenues as against a cost to it of partici-

pating in the program of $67.6 million. While the Service's enforcement program
is designed to encourage voluntary compliance through the estabUshment of a
deterrent or corrective effect and does not exist primarily to collect revenues, our
limited enforcement budget should be applied in the most effective manner pos-
sible. It makes no sense to apply our enforcement program resources in a man-
ner which is seemingly abusive of the Service's powers and at the same time
results in a costs to collection ratio which is much poorer than that achieved in

the general enforcement program.
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The Service's participation in Federal strike forces presents a sliglitly differ-

ent, thougli certainly related, aspect of the utilization of the Service's investi-

gative authority. The unification of investigative and prosecutorial capability,
which is the central theme of the strike force approach, is certainly one with
which the Internal Revenue Service has no basic quarrel. Soon after becoming
Commissioner I became concerned, however, about the extent of the Service's

commitment to strike force activities and the effect of that commitment upon
participation in strike forces at that time was supposedly executed through the

existing lines of authority for all compliance and enforcement activities, at least
two organizational aspects caused me concern. A departure from the existing
lines of authority concept was the assignment of both an Audit and an Intel-

ligence representative to each strike force reporting to the IRS National Office.

Since the chief function of these officials was to act as liaison between the strike
force attorneys and IRS district and regional officials, and not to direct, super-
vise or coordinate strike force investigations or projects (responsibility for
these functions being with the districts and regions as in other IRS enforcement
programs), I saw no need for a duplication of the liaison commitment. Another
matter of concern was the fact that IRS strike force representatives were under
National Office supervision.

I was, and .still am, of the view that IRS audit and investigative activities

should not be centralized, regardless of their nature. Experience has shown us
that the difficult job of tax administration and enforcement is best solved

through the use of traditional lines of authority established at a local level.

While controls and guidelines for all of the Service's activities are, and should
be, established in the National Office, I was opposed to the adoption of a variant
of our existing organizational structure especially tailored for cases involving a

specific class of taxpayers.
There has been considerable discussion, in the press and elsewhere, concern-

ing a divergence of view between the Department of Jastice and the Internal
Revenue Service regarding the extent of the Service's commitment to the strike

force activity. In August of last year, former Attorney General Saxbe wrote
me complaining, in strong terms, of the removal, by the Service, of the Audit
representative to the strike force and of the imposition, by the Service, of a

ceiling on the manyears applied by the Intelligence Division to all special en-

forcement programs. This action by the Service has been greatly misunderstood.
The removal of the Audit representative from the strike force unit does not
mean, in any way, that the tax cases identified by the strike force unit will be
denied an audit capability. It .simply means that the Service concluded that
since the thrust of the strike force is the investigation and prosecution of
criminal offenses, the special agent, representing the Intelligence Division, is the

proper individual to represent the Service as liaison in each of the 17 strike

force units throughout the country, and that only one person acting in a liaison

capacity was necessary. Placing a limitation on the commitment of investigative
time to the strike force activity as a whole was felt necessary to assure a bal-

anced intelligence program pending an overall review of the relationship of the
drive on organized crime to our enforcement program generally.
At the present time the Department of Justice and the Internal Revenue

Service are engaged in discussions which are designed to produce guidelines
relating to the Service's participation in strike force activity. While these dis-

cussions could be proceeding at a faster pace, and agreement could be forth-

coming more rapidly than it is, the discus.sions have been marked with some
progress. For example, at the meeting held last week it seemed to be the con-
sensus of the representatives of the Department of Justice that most United
States attorneys would agree not to accept a plea of guilty to an indictment

containing both Title 18 and Title 26 counts unle.ss the defendant agi-eetl to plea
guilty to at least one of the tax counts. If this particular point is finally agreed
upon, it will avoid the situation, which is very damaging to tax administration,
where tax counts in a multiple count indictment are dropped at the time the
defendant pleads guilty despite the fact that considerable time and effort was
expended in the development and preparation of the tax cases. Clearly no tax
administration goal is servetl when tax ca.ses, so laboriously prepared, are

dropped by the wayside at the conclusion of the ca.se.

Our paramount concern is, however, that our participation in such joint in-

vestigative efforts not be counter productive to sound tax administration. If the
IRS agents participating in a strike force "team" become involved in investiga-
tions that they would not ordinarily become involved in, either by working on a



298

case which does not involve a potential tax violation or, though involving a

potential tax crime, is not a case to which our normal case selection criteria

would apply, the enforcement resources of the Service are not being properly
utilized and tax administration suffers.

The issue involved here is who should direct and control the activities of the

IRS agents involved in these joint efforts. On this we may have no difference of

opinion with our colleagues in the Department of Justice. While the Executive
order providing for strike forces designates the Attorney General as the one who
is to "facilitate and coordinate" the law enforcement activities of participating

agencies, it by no means provides that he, or his delegate, is to control the

activities of cooperating i)ersonnel. Deputy Attorney General Tyler's testimony
late last month before Congressman's Vanik's Subcommittee on Oversight indi-

cates that we and the Department of Justice are at one on this issue. In liis

prepared statement Judge Tyler, in describing the strike force, stated that "Each
agency participates in the planning and retains absolute control over its

operation."
If control by participating agencies is admitted, there would seem to be no

quarrel over the fact that that control must include the right of the appropriate
supervisors to decide what cases—what kind of work—participating personnel
are to extend their efforts on. Certainly, IRS agents should not be assigned to

work on so-called title 18 criminal violations, that is, cases which involved
criminal violations with no tax significance. Even putting aside the fact that
such activity would exceed the agent's authority, and would probably involve a
misuse of our budgeted funds, such activity fails to serve the ends of tax ad-
ministration and enforcement. From this it would seem to plainly follow that
sound tax administration is not served by directing IRS agents to develop
criminal tax cases which fall short of case selection criteria which are specifically

designated to establish the corrective and deterrent effect which is essential to a
well functioning voluntary compliance system. Service personnel cannot be
directed to work cases simply because organized criminal activity is suspected.
Agents participating in strike force activities are perfectly willing to receive,
from the strike force attorney, information regarding potential subjects for tax

investigation, but the Service must make the decision as to whether each case is

one on which to expend its limited enforcement resources.
This approach does not detract from the "team" concept of the strike force.

Subject to the rules relating to the disclosure of tax return information. Service

personnel are perfectly willing to make available to the strike force attorney
evidence relating to the possible commission of nontax offenses which they ob-

tain while working the tax case, and to further develop that evidence if it in-

volves going over the same ground and pursuing the same leads as are involved
in the tax case. If for some reason the tax case becomes unsuitable for prosecu-
tion, but the nontax title 18 case is to proceed, the IRS agent with knowledge of

the nontax case will, of course, be available for testifying, and, on a case-by-case
basis, available for trial preparation in connection with the on-going nontax case,
as long as substantial time commitment of Service manpower is not involved.

While the Service is making every effort to work out the differences which may
exist between it and the Department of Justice on the strike force issue, it must
subject its participation in that program to the same kind of scrutiny it ap-

plies, on a regular basis, to all of its activities. A recent study by Internal Audit
of the Service's participation in the strike force program in the three largest
strike force locations is not encouraging. The study reveals that deficiencies of

$122.5 million were proposed in 157 strike force cases developed during fiscal

years 1972 and 1973 by agents in these three locations. Of this amount, as of

July 1975, only $12.1 million had actually been assessed and, as the same date,

only $1.3 million in taxes and penalties had been collected. Not only do the

amounts actually assessed represent a very small percentage—10 percent—of the

deficiencies originally proposed, but it appears as though the amounts actually
collected in these cases may represent a disproportionately low percentage of the

amounts actually assessed. Of the $12.1 million actually assessed, $6 million have
been either abated or disposed of as uncollectible. Thus, even if the remaining
$4.8 million of the $12.1 million actually assessed are eventually collected—a

remote possibility—the total amount collected would be just about the same as

the $6 million which were either abated or found to be uncollectible and a very
small percentage of the amounts originally proposed. These figures do not present
a promising picture of the most effective use of our resources.



299

It is well known that the Service acquires a wide variety of information
necessary for the fulfillment of its tax administration responsibilities. This
necessity creates the distinct possibility that Service personnel may gather in-

formation which is unrelated to tax administration. Here, again, the Service must
be especially vigilant to avoid becoming enmeshed in activities unrelated to tax
administration. If we do not do this, the lessons of "Operation Leprechaun" and
the Special Service staff, have not been well learned. The Service has issued

revised information gathering guidelines which instruct its personnel that they
are authorized to seek and obtain only information necessary for the enforce-

ment and administration of the tax laws. In the event that information unrelated
to tax administration is received by Service personnel, it will not be indexed or

associated with the name or identifying symbol of a taxpayer, and procedures
are being developed for purging and destroying such information within a short
time after it is obtained.

In another area, also, the Service has been especially vigilant not to use il-

legally obtained evidence against the taxpayer. While constitutional restraints

would prevent the use of such evidence against the taxpayer in a criminal tax

proceeding, the Service has concluded, even though the issue has not been finally

resolved by the judiciary, that it would be inappropriate to use such evidence
in a civil tax proceeding involving the taxpayer. In yet a further area, the
Service has recently implemented guidelines controlling payments for informa-
tion received from informants. Not only must the information received be strictly

tax related, but such amounts may be paid only after obtaining approval of the

Assistant Commissioner (Compliance).
Diflicult questions with respect to Service policies and the legality of the use

of information are also illustrated in the so-called Operation Tradewinds, and
the related "Operation Haven." For some time the Service has been concerned
about the use of foreign trust accounts, for example in the Bahamas, as part of

a tax evasion scheme. During the early 1960's the IRS received information
that certain organized crime figures were using foreign trust accounts, or al-

leged accounts, as part of attempts to evade U.S. taxation. In some instances
funds allegedly transferred to Bahamian accounts were not actually trans-

ferred, or if transferred, may have represented amounts that were never sub-

jected to U.S. taxation. In order to obtain information concerning the identity
of these depo.sitors, and the amounts and times of deposit, the Jacksonville
district office of the Internal Revenue Service commenced an information gather-
ing project named "Operation Tradewinds," later named "Operation Haven."
The difficulties of gathering information in foreign countries were made acute

by the enactment in Bahama, shortly after the project got underway, of the
Banks and Trust Companies Act of 1965. This law provided that it would be
unlawful for any i^erson to disclose information relating to the affairs of a
bank, or of a cu.stomer of a bank, which that individual has acquired in the
performance of his duties. After this act was passed very little information
was received and Service personnel made few trips to the Bahamas in 1966.
As a response to this problem the Service develoi)ed during 1966 and 1967.

guidelines which authorized the obtaining of information from Bahamian Bank
employees through American citizens acting as intermediaries. All contacts by
IRS personnel with the informants were, according to the guidelines, to take
place only on American soil, with the exception of limited contacts in the
Bahamas for the purpose of arranging future contacts in the United States
with informants. The guidelines provided that the information was to be received
in the United States by an agent other than the agent assigned to go to the
Bahamas for liaison purposes. All contacts by Service i)ersonnel were to be with
an informant and they were instructed not to deal with Bahamian bank offi-

cials for purposes of obtaining this type of information. Clearly these guidelines
were developed by facilitate the receipt of information from Bahamian sources
who might be willing to violate the penal statutes of that country. Equally
clearly, they were intended to insulate special agents from the reach of the
Bahamian laws. Lawyers in the Chief Counsel's office and in the Department
of Justice concluded that conduct pursuant to the giiidelines would not result
in violations of federal laws by IRS iiersonnel, hence the information .so obtained
could be used in criminal cases. Whether or not this procedure was then or is
now appropriate for a federal agency is a different question. Although jurisdic-
tional problems exist, it is the opinion of Chief Counsel Whitaker that both
the intermediary and Service personnel who receive such information in the
United States, have violated the abetment and conspiracy provisions of Baha-
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mian law. Moreover, investigation has revealed instances where the guidelines
were violated as a result of violations, by special agents, of Bahamian laws while
in the Bahamas.

It seems clear that under the present case law the constitutional rights of a

defendant in a potential criminal tax case would not be violated—the only per-
son who could conceivably complain would seem to be the bank official "invited"

to violate Bahamian banking laws. However, substantial policy questions exist

regarding whether the Service should nonetheless use such evidence in the

prosecution of criminal tax law violations.

Reconsideration of the potential problems and policy aspects involved in

this manner of obtaining information for use in tax cases occurred as a result

of the occurrence, referred to by Deputy Commissioner Williams in the press
conference held at the Service last week, of the incident involving the surrepti-
tious removal by an informant in Miami of information from the briefcase of

a foreign national and the photocopying of such information by Service em-
ployees, while the individual owning the briefcase was with a woman companion
arranged for by the IRS informant. As Deputy Commissioner Williams indi-

cated, there are additional legal and ijolicy aspects to this incident. The facts

suggest that the information may have been obtained in violation of Federal,
and possibly State, laws with at least an inference that the Service's Intelli-

gence Division was involved in such violations. Perhaps more important, is the
policy issue of whether evidence obtained in such a manner should be used in
tax enforcement, either criminal or civil.

Even if the Miami incident involved on)y a violation of Bahamian law, it

api^ears somewhat inconsistent to adopt a policy preventing the use, in a civil

case, of evidence obtained in violation of federal law (as I have described, above,
we have done) and yet permit the use of evidence obtained in violation of for-

eign criminal laws. Moreover, if a Federal law violation is involved, it must 'be

determined whether the evidence obtained will still be used even though the
rights of someone other than the taxpayer have been infringed.

Although our concern about the use of foreign tax havens as part of tax
evasion schemes should not, and will not. falter, we should at least consider
an entirely different approach. In our effort to deter the widespread use of
Swiss bank accounts as devices to avoid U.S. taxes, the focus has been on legisla-
tive solutions and discussions with foreign officials, and not on obtaining evi-

dence under questionable circumstances. In the meantime, however, work on
Project Haven cases has not ceased. All cases in the field will be reviewed to
determine the effect, if any, upon these cases of evidence obtained from the
briefcase. Tho.se cases which will not be affected will proceed routinely. We expect
to determine promptly the policy to be followed so that this effective enforce-
ment program will not be materially delayed. We welcome the comments of
this committee on these issues.

In conclusion, Mr. Chairman, I wish to reiterate that the central mission of
the IRS is the administration and enforcement of the Federal tax laws. The
Service must do everything reasonably possible to ensure that all of the myriad
functions which it performs are carried out with only this objective in mind.
Further, and just as important, in fulfilling its tax administration re.sponsi-
bilities, the Service must do so in a way that is completely fair and fully re-

spective of its legal obligations and the rights of taxpayers.

Statement of Donald C. Alexander, Commissioneb of Internal Revenue
Before the Subcommittee on Administration of the Internal Rea'enue
Code of the Committee on Finance of the U.S. Senate, December 1, 1975

I am pleased to appear before you today to explore with you the subject of the
role which the Internal Revenue Service can and should play. The Internal
Revenue Service has a large, difficult and important role—^the collection of the
revenues and the administration and enforcement of the Federal tax laws. If
the Internal Revenue Service's ability to carry out its role is impaired, there
will be a serious adverse effect on our system of taxation and Government.
The subcommittee today begins considering what this basic role entails, what

additional roles the Internal Revenue Service can and should be called upon to

play, and what the costs will be. Tliis analysis is necessary because most of the
additional jobs that the Internal Revenue Service is called upon to perform from
time to time are necessary and in many cases quite important to society and if

they could be performed by the IRS without significant social costs, the Service
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should undoubtedlv do them. Unfortunately, however, in most Instances, a social

cost must be paid" when the energies of the IBS are diverted from its primary
role. In many cases these costs may not be apparent at the outset.

The responsibility for the investigation and development of eases involving

violations of Federal law are assigned throughout the Federal Establishment.

Many agencies and departments, such as the S.E.C., Departments of Labor and

Housing and Urban Development, and the Drug Enforcement Administration,

have the primary responsibility for administering laws within their jurisdiction

and for investigating violations of those provisions. The Internal Revenue Serv-

ice is similarly situated—it has the obligation to administer a complex system
which touches more Americans than any other, and to investigate violations of

those provisions. Congress should be aware of the costs likely to be incurred

and dangers which may arise if the limited law enforcement capacity of the

Service is diverted from a method of operation considered to be in the best in-

terests of sound tax administration.
The issue on which your subcommittee is holding hearings today is one on which

I have spoken several times before. It was probably in my speech before the tax

section of the American Bar Association in Honolulu, in August 1974, that I first

attempted to focus public attention on the fact that the Internal Revenue Service

has been performing a number of functions unrelated to tax administration and
that such activities had "a measurable effect on both the level of resources devoted

to the tax administration effort and the quality of that effort. . . ." In a later

address before the tax section of the New York Bar Association I noted that the

issue is not whether organized criminal activity must be prevented or deterred.

Of course it must, and of course organized crime figures, like others must meet
their tax obligations, but the issue is the extent to which the IRS, with its limited

resources, can participate in these endeavors without rendering itself incapable
of effectively carrying out its almost limitless task of administering the tax system.
More recently, before Chairman Rosenthal's Subcommitee on October 6, 1975, I

reaflirmed my solid support for a firm and comprehensive program of tax law

enforcement, but discussed in some detail with the subcommittee some of the steps
which the service has taken to insure that, in the information it gathers, in the

techniques it employs, and in the application of its powers and resources, the
Service is engaged in matters that relate only to tax administration and enforce-

ment.
I have described before other forums the numerous actions which the Internal

Revenue Service has recently taken to restore confidence in the tax administration

system and to insure that the job of tax administration and enforcement which
is the service's only mission, be carried on in a fair and effective manner. The
Internal Revenue Service probably intrudes more deeply and more frequently
into the private affairs of more Americans than any other organization, public
or private. During the last fiscal period, for example, 84 million individuals filed

Federal income tax returns and almost 2 million individuals' income tax returns
were audited by the service. Confidence in our self assessment system, which is a

prerequisite to its effectivene&s, will be severely impaired if the service permits its

unique civil enforcement powers and expertly trained personnel to be diverted
to non-tax uses. The Internal Revenue Service has, therefore, taken a number
of internal actions designed to insure that our agency does not exceed its stated

purpose. The service now has, for example, clear guidelines on the gathering of

information, designed to insure that it collects "only information necessary for
the enforcement of the tax laws". Because of the fact that engaging in the

recruiting and use of paid informants is a risky process that may lead to abuses,
and because of difficulty of policing it—the confidentiality of informer relation-

ships may be used as a means of blacking review and supervision—it is now
required that payment of amounts to informers receive specific national office

approval. We are considering a redelegation of this authority to the oflice of
regional commissioner, the next highest level of authority.
There is a great deal of interest now, among law enforcement agencies, in

waging war against organized criminal activity and white-collar crime. The IRS
supports vigorous enforcement of the law against those suspected of organized
criminal activity, official corruption and narcotics trafficking. What it does not
support, however, is conduct which involves the law enforcer becoming the law
breaker. Robert Ozer, chief of the Detroit strike force, is quoted in the recent
issue of Newsweek magazine as speaking enthusiastically of "investigation by
terrorism". We question whether this would be an appropriate standard for the
service to employ.
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The actions which have been taken by the Internal Revenue Service recently

are designed to implement what should be a guiding principle of tax administra-

tion—the service's power, and its people, should not be used to further an end
other than tax administration and tax enforcement. For example, our participa-
tion in the narcotics traffickers' program not only misapplied our prerogatives
in some cases but produced poor results insofar as collected revenue is concerned.

Although the service's power of seizure, terminations of taxable years and jeop-

ardy assessments may have accomplished, in some instances, the objective of

depriving the arrested narcotics traflScker of his working capital (by construct-

ing an arbitrary tax assessment and seizing that amount of the cash which

represented the unpaid tax liability), such practice would clearly represent an
abuse of the service's power. Even before the service's action in these narcotics

cases drew judicial criticism, we had taken steps to insure that the same stand-
ards would be applied in narcotics cases as are applied to tax cases generally.
There must be a reasonable basis for making an assessment, and the circum-

stances must show that collection of taxes is in jeopardy, if these weapons
which the Congress has granted are to be use. It is simply not appropriate to

use the tax laws as a means of effecting forfeitures. Further, while the central

objective of our criminal enforcement program should be the establishment of

a deterrent or corrective effect, the narcotics traffickers' program produced such
a poor cost-to-collection ratio, in comparison with our general program, that
that alone dictated a fundamental reexamination of that activity. The objective
of depriving suspected narcotics traflSckers of their working capital would be
far better accomplished by an amendment, suggested by the Internal Revenue
Service, to broaden the forfeiture provision dealing with drug abuse, preven-
tion and control to provide for the forfeiture of cash as well. If this were done
it would not be necessary to use the tax laws for a purpose for which they
were not intended.
The strike force activity, coordinated by the Department of Justice, is another

area in which there is considerable i)otential for the misuse and abuse of the
Internal Revenue Service's authority and resources. While the recently released

report to the administrative conference of the United States on tax adminis-
tration would have the service completely remove itself from strike force activity,
(finding, as it does, that the cost to effective tax administration is simply too
great ) , the service does not propose to vrithdraw.
From this unified investigative and prosecutorial effort, in fact, the staff years

expended during the first quarter of fiscal 1976 (16.9% of total intelligence divi-
sion investigative time) show an increase (from 13.2%) from the first quarter
of fiscal 1975. Of all the agencies cooperating in the strike force activity the In-
ternal Revenue Service has historically made more personnel available to that
activity than any of the other participating agencies, including the FBI. Effective
and fair tax enforcement assmnes that all taxpayers, including those suspected
of organized criminal activity and so called white-collar criminal activity, be
approprite subjects for the invesitigation of tax law violations. The strike force,
under the coordination of the Department of Justice's strike force attorney, and
cases developed as a result of direct cooperation with the U.S. attorneys should
constitute an effective vehicle for the identification, investigation, and subse-
quent prosecution, of those involved in criminal activity who are suspected of
committing tax law violations.

Despite the fact that the strike force approach may, indeed, be a sound man-
ner in which to develop tax cases involving suspected organized criminal ac-

tivity, the service has some concerns about its participation in this effort. For
purposes of analysis it is possible to classify the potential problem areas in two
categories, those dealing with "control"—who should have supervisory control
over the IRS agents assigned to the strike force—and those dealing "with the
parameters of the service's commitment of resources to such activity.
We have been, and currently are carrying on discussions with the Department

of Justice concerning the areas in which a difference of view exists between us
and the Department. These discussions are not proceeding at as fast a pace as IRS
would like and agreement on guidelines controlling each agency's participation
may be diflBcult to achieve. On the question of whether the service is to have the
right to control its personnel assigned to strike forces, there appears to be agree-
ment. Deputy Attorney General Tyler testified before Congressman Vanik's Sub-
committee on Oversight during September that "each agency participates in the
planning and retains absolute control over its own operation." It would seem rea-
sonable to assume that retention by the IRS of control includes the right of ap-
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propriate IRS supervisors to decide what tax cases should be selected for inves-

tigation. Given our limited resources—only 2,700 special agents—for the investi-

gation of all tax law violations, those committed by the small criminal element

and the large non-criminal portion of the taxpayer population, we must select

those cases which serve our compliance objectives.

Though our enforcement program produces substantial amounts of revenue,

it does not exist for this purpose—its central mission is to bolster and make our

voluntary self-assessment system more effective through the establishment of a

deterrent and corrective effect. If IRS agents participating in a strike force

"team" work on a case which they would not ordinarily select to serve compliance

objectives, the limited enforcement resources of the service are not being proper-

ly utilized. We think that the Internal Revenue Service, which has the respon-

sibility for administering our nation's vast tax system, should decide which cases

best serve compliance objectives.
If the Service is compelled to choose, in the Uocation of its resources between

a case involving a suspected member of an organized crime group and a respected

professional, it may well choose to develop the case involving the latter taxpayer.
The recently released report to the administrative conference of the United

States on tax administration, found, for example, that since average taxpayers

may not associate themselves with the taxpayer involved in an organized crime

criminal tax case, and may be misled into believing that tax law prosecutions
are more or less reserved for organized crime figures, that "there is grave
doubt that the investigation, prosecution, and conviction of organized crime

figures promotes the objectives of the general program".
Our point is simply this—sound tax administration and enforcement is not

benefited or served by directing IRS agents to spend their time developing
criminal tax cases which fall short of the case selection criteria which the

Internal Revenue Service has specifically designated as furthering the estab-

lishment of the corrective and deterrent effect which is essential to a well func-

tioning, voluntary compliance system. This is not to say, of course, that the

service should not investigate and develop criminal tax cases against individuals

suspected of organized criminal activity. Of course it should. Agents participat-

ing in strike force activities should receive, from the strike force attorney acting
in a coordinating capacity, information regarding potential subjects for tax

investigation. This information should serve as the basis for the development of

cases which are consistent with the service's case selection criteria. Service

personnel should not, however, be directed to work cases simply because organized
criminal activity or white-collar criminal activity is suspected.

Also, IRS agents assigned to strike force activity should not end up working
on so-called title 18 criminal violations, that is, cases which involve non-tax
criminal violations. This, however, may well occur if Internal Revenue Service

personnel begin working cases which fall below the service's own criteria. In
such situations, it is likely that the agent, working a substandard potential
criminal tax case, will actually be involved in developing a so-called title 18
criminal violation. Ignoring for the moment the fact that such activity does
not further the goals of revenue administration, other problems are created

by the involvement of Internal Revenue Service personnel in non-tax investiga-
tive work. Such activity, since it exceeds the agents' authority (which is to

investigate tax law violations) might well involve a misuse of our appropriated
funds. Further, the involvement of Internal Revenue Service personnel in in-

vestigative activity unrelated to the development of sound tax cases, might pos-
sibly well subject special agents to loss of immunity for the consequences of
their actions. Recent cases have held that the notion of absolute immunity for
officials of the executive department no longer exists. Instead there is only a
qualified immunity—the extent of that immunity being dependent upon the scope
of discretion and responsibilities possessed by the individual involved. The Court
of Appeals for the Ninth Circuit recently pointed out in Mark v. Crroff that the

scope of the immunity possessed by an IRS agent is, by definition, relatively
narrow since his range of oflBcial discretion and responsibility is also narrow.
If the actions of a Service employee were not in the course of his official con-

duct, and they would seem not to be if the agent was involved in investigating,
or developing leads in. a case which had no tax potential, he might not be entitled
to immunity. Regardless of what this line of decisions portends insofar as

liability for the United States is concerned, it does not seem appropriate for the
United States to place its employees in situations in which they might be in-

dividually liable.

80-321 O - 77 - 23
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Questions relating to tlie Service's allocation of its resources constitute the
second group of considerations involved in the Service's participation in strike
force and joint investigative activity with United States attorneys. The recently
released report to the administrative conference of the United States states the
issue succinctly : "First, and quite obviously, to the extent that Service personnel
are assigned to work [special enforcement program] cases, they will not be avail-
able for [taxpayer In general program], where deterrent objectives of the entire
enforcement program are more fully served." While our special enforcement pro-
gram activity, which includes the strike force as well as cases developed as a
result of cooperation with U.S. attorneys, does produce cases which are promotive
of the Service's general compliance goals, it would be inimical to sound tax ad-
ministration for the Service to overemphasize its involvement in cases concern-
ing individuals suspected of organized criminal activity to the detriment of its

other responsibilities. As the report to the administrative conference suggests,
such an action might adversely affect "the reputation of the Service for fair
and impartial administration of the tax laws".
The Service must continue to subject its participation in the strike force

effort, and other joint investigations, to the closest scrutiny. While it is certainly
appropriate to commit some resources to strike force investigations, and investiga-
tions carried on in cooperation with a United States attorney, our participation
in such activity should be limited to the extent that it produces tax cases which
are promotive of the best interests of our compliance program.
The administrative conference report contains some observations that should

concern us. The report notes that frequently "criminal tax cases which are

investigated by a strike force group tend to be dropped at the indictment stage
in favor of ti*^le 18 criminal cases". To the extent this is done, it can be readily
seen that the advantages to tax enforcement may be nil, despite the significant
amount of time that may have been devoted by Service iiersonnel to the develop-
ment of the tax case. The notion that the Service benefits by having its tax
cases handled in a speedy and aggressive manner by the strike force attorney is

also questioned by the administrative conference report. The report notes that
"the strike force attorney has no particular interest in obtaining criminal tax
convictions in preference to non-tax criminal convictions". In view of the fact
that tax cases are often more complex and difficult to prove, the report notes
that "this creates the distinct possibility that the cases which he (the strike
force attorney) pursues will not be tax cases".
The Internal Revenue Service feels that it must subject its participation in

the strike force program to the same kind of scrutiny which it applies, on a

regular basis, to all of its activities. This is particularly true in a period of

budgetary stringency such as 1976-1977. A recent study by the Internal Audit
Division of the Service's participation in the strike force program in the three

largest strike force locations presents somewhat the same kind of discouraging
picture, from a revenue point of view, as that presented by our participation in

the narcotics traffickers' program.
The study reveals that deficiencies of $122.5 million were proposed in 157

strike force cases developed during fiscal years 1972 and 1973 by agents in these
three locations. Of this amount, as of July, 1975. only $12.1 million had actually
been assessed, and as of the same date, only $1.3 million in taxes and penalties
had been collected. It is obvious that the amounts actually assessed represent a

very small percentage, only 10% in this in.stance, of the deficiencies originally

proposed. Further, the amounts actually collected in these cases seem to represent
a disproportionately low percentage of the amounts actually assessed. Of the

$12.1 million actually assessed, $6 million had either been abated or disposed
of as uncollectible. Thus even if the remaining $4.8 million of the $12.1 million

actually assessed is eventually collected—a possibility which must be considered
remote—^the total amount collected will be just about the same as the $6 million

which was either abated or found to be uncollectible and a very small percentage
of the amounts originally proposed. These figures seem to indicate that we may
not have been making the most effective use of our investigative resources.

The argument is vigorously made that the Sen-ice's participation in tax cases

involving those suspected of organized criminal activities is essential to the

success of the general commitment which this Nation has against organized
crime and white collar criminals. The validity of this proposition is questionable.
First, it is misleading to imply, as is often done, that tax law violations con-

stitute the only, or even the main, weapon to be used in the drive against crime,

white-collar criminals and political corruption. The recent indictment of Governor
Mandel indicates that the Department of Justice can proceed to develop evidence
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and obtain indictments in cases of this type whicli do not involve alleged tax
law violations.

The Federal Bureau of Investigation, which possesses broad investigative
powers, has underlying jurisdiction over all Federal offenses and is specifically
charged, "subject to the general supervision of the attorney general", to "in-

vestigate violations of the laws of the United States and collect evidence in
cases in which the United States is or may be a party in interest . . ." There
are recent indications that the FBI is participating to a considerably greater
extent in the type of investigation that most people think fall within its province.
For example, the 1975 aimual report of the FBI states that during fiscal year
1975 "the FBI recorded a number of significant achievements in the fight against
organized crime . . . with investigations resulting in more than 1,400 convic-
tions of hoodlum, gambling and vice figures". The report goes on to state that
"approximately 1,900 other organized crime subjects including three national
syndicate leaders, were in various stages of prosecution as the fiscal year ended".
In the area of white-collar crime, the recent annual report recites the same type
of substantial activity. It is noted that "crimes investigated by the FBI which
fall into the white-collar category have increased over twenty-five percent since
fiscal 1971 and that "during fiscal 1975, 3,427 convictions were recorded in
white-collar crime matters investigated by the FBI, nearly fifteen percent more
than the previous fiscal year". This increased effort by the FBI in this type of
investigation is highly commendable. The FBI report states that it "has set a
high priority in this area of its responsibilities and is training special agent
accountants in the latest accounting systems being utilized by Government and
private business. According to its annual report the FBI now has about 1200
agents (roughly 14% of its total force) committed to white-collar crime investiga-
tions. This significant commitment of its resources to that effort should be of
great assistance to the successful development of cases of that type.

It is simply not true that only the Internal Revenue Service has the capability
to penetrate the quite sophisticated systems and intricate business transactions
in which organized crime and white collar criminals are involved. With the
special training which FBI agents receive, and,' the research which the FBI report
states is "being conducted into the highly complex and sophisticated techniques
used by the white collar criminal", tlie drive against this kind of activity can
be carried on in a manner which is effective and does not divert IRS resources
from general tax enforcement.

Criminal tax cases involving those suspected of criminal activity should be
developed and brought to trial if they further the service's compliance goals.
Sometimes in the past, however, investigators have strained to develop tax cases
against organized crime suspects. In the Accardo case, the taxpayer was prose-
cuted, for indicating an incorrect source of income and thus falsely claiming
relatively small amounts as business automobile expense deductions on his return.
As the report to the Administrative Conference points out, "the selection of that
type of case for enforcement purposes is likely to subject the Service to criticism
and ridicule". Such counterproductive effects should not be allowed to exist in a
program which is designed to produce a positive deterrent and corrective effect.

I think that you will see that the subject matter of these hearings is closely
tied with the question of tax return privacy on which this subcommittee held
hearings in April of his year. The issues involved in making tax return informa-
tion available for use in connection with the investigation of non-tax criminal
offenses, raises, as I think the Administrative Conference report indicates, serious

statutory and constitutional questions.
Even if the Supreme Court decides, in the pending Garner case which it has

under consideration, that no 5th amendment problem is created by using a

taxpayer's return (or information from that return) in a non-tax criminal

investigation, serious problems for revenue administration would continue. Tax-
payers claiming the 5th amendment at the time the return is filed, by omitting
pertinent data from the return, will be filing what must be regarded as an
incomplete return, tJius necessitating audit. When secondary sources are not

sufficient, the information needed for revenue administration will be obtainable
only from the taxpayer. Obtaining such information from the taxpayer would
generally be at the price of a grant of use immunity, with result that the
information would not be available to the Deparment of Justice. The announce-
ment that 5th amendment rights must be claimed on the return would be accom-
panied by the imposition of severe problems for tax administration.
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It is imperative, of course, that a discussion of the issues that should not be a
part of the proper IRS role not cloud the fact that the Service is proceeding
vigorously to discharge its obligation to administer and enforce the tax laws. For
example, in the recent past the IRS has conducted (as part of its political cam-
paign contribution compliance project) a national program to identify improper
tax reporting arising out of campaign fund raising activities. This program, which
has a significant number of both audit and intelligence division personnel assigned
to it, has resulted in sending a sizable number of information items to the field

for further investigation. Generally speaking, also, our activity in the develop-
ment of criminal tax cases involving corporations has been active—the number
of completed Intelligence Division cases involving corporations (many of them
major corporations) increased substantially in fiscal 1975 over the prior fiscal

period. The Service has also intensified its attention in areas of those tax shelters
which defy economic reality and is currently dealing with problems arising out
of the abuse of foreign subsidiaries.

In the performance of its criminal law enforcement responsibility the Service

fully understands the need to work closely and effectively with the Jiistice De-

partment to see to it that the tax laws are effectively and responsibly enforced
both against those suspected of other criminal conduct and those whose only
crime is tax evasion. This spirit of cooperation must, however, be marked with
two extremely important aspects. As is stated in our publicly available policy
statement, our investigative activities must be "in all respects . . . within the
bounds of the law". Next these investigative responsibilities we assume must give
due consideration to the Service's limited resources and the allocation of those
resources should be made in the way best suited to the fulfillment of our mission.

Excerpt Fkom NAR Executive Conference, Brookhaven Seb\t:ce Center,
June 8-10, 1976

narcotics program

Memo of understanding between IRS and DEA is in process. Commissioner
Alexander met with top Mexican officials in El Savador and recently with
Dr. Girtz who is the Mexican equivalent of the head of our ITBI and DEA. He
has pledged his full cooi>eration to assist us in the drive to enforce the tax laws
with respect to high level narcotic dealers.

This is an IRS program and IRS line officials will decide which referrals have
suflScient tax implications to warrant devoting our resources to them. There will

be no National Office target selection. Cases will be made on their own merit.

The Commissioner said he hoped that we will get quality information from DEA
on what they have termed "class I violators." It is estimated that there are

about 10.(X)0 so-called "big shots." IRS is expected to work closely with Customs
and BATE in this program.
The Service has gone forward with a request for more money to restore the cuts

in Intelligence to handle both this program and the Corporate Slush Fund pro-

gram. The Commissioner is convinced and is trying to convince others that w^e

need the money and the people to do the job.

Remarks by Donald C. Alexander, Commissioner of Internal Revenue,
Prepared for Delivery Before the Annual Convention of the Tax Section
OF the American Bar Association, Honolulu, Hawaii, August 14, 1974

Within bureaucratic circles, the IRS is regarded as one of the Federal Govern-
ment's best organized and best managed agencies. Now, as some of you outside

of the public sector are aware, I have undertaken to make a number of changes
in the operations of the Internal Revenue. In spite of that fact, I would concur

that I find the Service to be. on the whole, an effectively managed institution

staffed predominantly with high caliber professional personnel. I am, of course,

very pleased that this is the case and that I am able to stand here before you this

afternoon and tell you so.

However, in all candor, I could wish the Service's image wasn't quite as good
as it is among the leadership of the Federal establishment. In fact, once I even

considered—but rejected—the possibility of leaking some trumped-up stories to

the press about how poorly we were doing in some areas, so the other Federal
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planners and executives would leave us alone and quit trying to give us addi-

tional responsibilities, particularly in the non-tax areas.

My discussion of the Service's management image is by way of setting the stage
for my topic this afternoon, "Redefining Tax Administration." One of the results

of the reorganization which the Service went through in the early 1960's was
that it came out of that exercise with a very modern, orderly organizational

hierarchy. A good hierarchial structui-e, when you see it on a wall chart, looks

rather like a pine tree—you know, like a child's image of a Christmas tree. The
IRS has presented such an attractive Christmas tree to the various Federal

policy makers and planners over the past 15 or so years, that they hung a num-
ber of ornaments on us that did not really belong there.

During that period of time, the Service became involved with the enforcement
of the expanded Fire Arms Control Act, information gathering for Revenue

Sharing, the Economic Stabilization Program, the enforcement of Federal energy
conservation activities during the past eight months or so, and presently some are

talking about the possibility that the Service would be the organization to ad-

minister the income maintenance or so-called "negative income tax" program
for reforming the Nation's welfare system.

In this particular case, they have said, "Now, the Internal Revenue is so

well organized and so well managed that it would carry off the job most effec-

tively". But surely the Internal Revenue Service does not have a monopoly
on effective techniques of organization and management in the Federal Gov-
ernment. Then it was suggested that this program, which is admittedly going
to be a very sensitive one regardless of who administers it, would be better

placed in the Internal Revenue Service because Congress won't interfere with
us as much as they would with other agencies. A response to that is found in a

volume of transcripts from the Montoya hearings almost a foot thick. You know,
I have spent a lot of my time with the Senator and his committee during the

past year. But then they said the Internal Revenue Service would be less emo-
tional about running this very controversial progam. Well, maybe tax men are

a little more calculating and rational than social scientists and economic

planners. But all they've really said is that it's going to be a hard job to do right ;

well, so is tax administration !

Now. I don't mean to imply that the IRS will shirk its duties. If something
is really part of the tax system, it is indeed our responsibility. But it doesn't

become part of the tax system simply because it may be labeled as such. Having
said that, I will now say that if a job is assigned to us in the future, we
will do our best to do it—just as we have done in the past.
Tax administration is always going to be a hard job. What's more, no

matter how well IRS does it, there will always be room for improvements. I

would like to discuss with you this afternoon some of the things that we have

done, that we are doing, and that we are going to try to do in order to improve
Federal Tax Administration.

It is no accident that I have chosen to group these efforts to improve our

management of the nation's Revenue laws under the title "Redefining Tax Ad-
ministration". Over a period of years, the definition of "Tax Administration"
has been altered and expanded to the point that some of our important basic

goals and responsibilities have either been subsumed or jeopardized. This
diffusion of purposes and resources has been brought about, in large part, by
three different sets of influences. The first has been through placing additional

responsibilities upon the tax administration organizatiom. The second has
been through the use of the existing tax procedures and powers for purposes
other than those of the tax system itself. The third, of lesser concern to the
tax administrator, has been through the revision and expansion of the Internal
Revenue Code to include provisions whose principal purpose is other than
that of raising revenue or defining what shoxild be taxed. Each of these actions

or, rather, groups of actions, has had an influence upon the manner in which
the definition of "Tax Administration" has evolved over the years. These same
influences have also affected the manner in which the Tax Administration charter
has been carried out.

Even prior to my coming with Internal Revenue, I had become concerned
with the degree to which I believed that some of these factors were impinging
upon the administration of our tax laws. My experience as Commissioner showed
me that my concern was well placed, and I began to take steps to ameliorate this

situation. T would like to .spend the next few minutes discus.sing some of the
results of these efforts.
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With respect to removing the inappropriate ornaments from the IRS Christ-
mas tree, I believe we have made very good progress. The Alcohol, Tobacco,
and Firearms organization was transferred from the IRS to the direct juris-
diction of Treasury Department in 1972. Still, the Internal Revenue continued
to provide its former component with administrative support in a very large
way throughout the Fiscal Year 1972. Today, however, the Alcohol, Tobacco, and
Firearms Bureau of the Treasury is very largely on its own, and the support
resources which the IRS had been expending on the ATF organization are
now once again available full time to support the busines of Tax Administration.
Of course, in a more dramatic and massive area of activity, the Service divested

itself of its enforcement functions under both the Economic Stabilization and
Federal Energy Programs. The death of the Economic Stabilization Program
was mandated by Congress, so we can take little credit for that. However, the

Service was under some pressure to retain some of its enforcement functions
for the Federal Energy Office for an indefinite period of time. I am pleased to say
that we successfully managed to stave off that particular initiative.

Although none of the three activities I have just mentioned affected our in-

terpretations of the tax laws or the manner in which we administered them,
they did affect the levels of service which we were able to provide, and in some
cases, the quality as w^ell. For example. Taxpayer Service Representatives,
whose principal function is to respond to public inquiries and offer assistance to

those in need of help in meeting their tax obligations, were seriously affected by
our involvement in the Economic Stabilization and energy enforcement activities.

In many locales, taxpayers had to compete with citizens seeking information

regarding these other, non-tax activities ; and I make no bones about it, we do
not have these Taxpayer Service Representatives in sufficient number to meet
the legitimate demands of the taxpayers, as it is. Moreover, these Representatives
were required to learn and maintian up-to-date operating knowledge of not only
the Internal Revenue Code, but the Stabilization and Federal Energy regulations
as well. Now, with the departure of these two programs, we anticipate a signif-

icant increa.se in both the quality and quantity of the Taxpayer Service we will

be able to provide. We will also be able to return slightly more than 1,000 ex-

perienced Revenue Agents to the field and the auditing of tax returns. Added to

that, of course, our administrative people will now be able to devote their full

time to the support of tax administration.
While the kind of influences which I have just cited have a measurable effect

on both the level of resources devoted to the tax administration effort and the

quality of that effort, they do not significantly affect the integrity of that effort.

There are influences, however, as I indicated earlier, which do affect that in-

tegrity. These influences arise most often when either the framing or the appli-

cation of tax laws do not have the raising of revenue as their principal objective.

For centuries, governmental power to tax has )ieen used in a multiplicity of

ways transcending the simple, straight-forward function of raising revenue.

Taxation has been used as an agent of morality—witness the traditional taxa-

tion on alcohol, tobacco, and other drugs ; gaming and amusement devices, etc.

Taxation has also been used as a private tool—^a number of years back,

there was a special tax on margarine to make butter more competitive against

it. This was pushed through the Congress by the dairy interests, and the Internal

Revenue Service administered it during the 1920's and 30's.

Today, fortunately, the United States has only a limited number of such taxes.

For those few which we administer, I believe it is of utmost importance to the

integrity of the Tax Administration that we do so with impartiality, and, in the

absence of any Congressional charter to the contrary, that we place no partic-

ular emphasis on any one tax or group of taxes over that which we place upon

any other.

For the Internal Revenue Service to place a disproportionate emphasis on

collecting one particular tax or enforcing the revenue laws for a particular group
of people, in effect, puts the Service in a position of setting itself up as a judge
between good and bad in our Society. Clearly, under such circumstances, the

IRS ceases to view all taxpayers as being equal before the law. Such practices

by the Service, however rightly viewed and supported by other forces of the

Federal Executive, by Members of Congress, or even bv a large portion of the

population in general, can only serve to the detriment of the integrity of the Tax
Administration System. Selective enforcement of tax laws, designed to come

down hard on drug dealers or syndicated crime, for example, may be applauded
in manv quarters, but it promotes the view that the tax system is a tool to l)e

wielded for policy purposes, and not an impartial component of a democratic



309

mechanism which applies equally to all of us. I need not tell you here this after-
noon that the Service is already having some public image problems in that
respect.
One aspect of this program applies to public institutions across the board. We

are victims of our own image making, because after all, public policy makers,
planners and bureaucrats are also members of the public at large. The images
which we create with our press releases and our public statements feed back to
us and we believe what we are saying and we build on that. Let me give you an
example of what I mean. Back in the 1930's, almost by accident, we stumbled
upon the eflScacy of the Bureau of Internal Revenue in combating organized
crime, which had, up to that point, been practically impervious to the standard
methods of law enforcement. So, tax problems got Al Capone and a number of
the other more notorious luminaries of the criminal world during the 1930's.
Internal Revenue performed impressively, and the public, at the urging of the
media, was impressed. In fact, we impressed ourselves as well. Gradually, law
enforcement officers and public leaders began to see in Internal Revenue a use-
ful tool that they could apply not only to organized crime, but to other areas of
criminal activity which were difficult to detect and to prosecute under traditional
law enforcement methods.
During the period of social and political turmoil, which began in the 1960's

and developed up through the early 70's, the forces of hard-line law and order
promoted the use of the Internal Revenue Service as a generalized tool for
criminal law enforcement. IRS participation in the Organized Crime Drive of
the Justice Department and in Federally-led strike forces in the major cities

around the country were the first manifestations of this movement. Following
that, there came the Narcotics Traffickers program. In part as a result of the

adoption of this general philosophy, in 1969 Internal Revenue created a staff to

collect information on the financial affairs of a variety of right and left wing
organizations. Congressional Committees and others were concerned that these

organizations were being used to funnel tax-exempt money into various violent
activities. Although this Special Service Staff did nothing but collect informa-
tion and forward it for review by different functions, I ordere<l it terminated on

August 9, 1973, because its existence implied that the Servce was concerned with
activities, legal or illegal, that had little direct relationship to the administration
of the tax laws. My point in bringing up the Staff and the other special law en-

forcement applications of the IRS is to indicate the degree to which the orienta-

tion of the Internal Revenue Service, and thus, the "definition" of Tax Admin-
istration was being altered by its selective use over that period of time.

This reorientation of purpose was manifested by Service operations in a variety
of ways, both large and small. An example was the Service's reaction to tax
resistance related to the Vietnam War. During the late 1960's, antiwar groups
identified nonpayment of the telephone surtax as having great potential to dis-

rupt the tax administration system, and they urged, through their publications
and at their gatherings, that people engage in large scale noncompliance with
this tax. Now, the amount of this tax is extremely small—it generally comes to

only one or two or three dollars per month for most individuals—while the cost

to the IRS to bring its active collection process to bear on such delinquencies is

obviously many times in excess of those amounts. The antiwar groups were well

aware of this disparity and they made their intentions clear in their public state-

ments. They hoped to bring the nation's tax collecting mechanism to a halt by

overwhelming its resources with thousands of tiny delinquent accounts.

Obviously, they did not achieve their objective ; nor did they even come close.

Still, in some of our largest districts, they did manage to generate a substantial

number of delinquent accounts to which the Service's reaction was precisely as

they had anticipated. Many Revenue Officer manhours were wasted by deciding to

emphasize the collection of these delinquencies, giving them a higher priority

than the collection of delinquencies arising in the normal course of IRS opera tion.s.

I have ordered a stop to such selective priority-setting. Once again, however, it

is not my intention here to debate the correctness of the response to a particular

situation. My point here is that the definition of Tax Administration was per-

mitted to stray from its proper emphasis. If our Tax Administration is either

permitted or encouraged to respond selectively to such socio-political phenomena
as are likely to crop up from time to time in our pluralistic nation, or if it permits

itself to be used as a selective tool which places criminal enforcement or other

criteria before revenue collection and enforcement, we may be jeopardizing our

traditional tax administration processes, both from the standpoint of the most
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effective use of our resources and from the standpoint of the public's faith in an
impartial, non-political tax system.
Now, what have we in the IRS done to "redefine" our working understanding

of Tax Administration? In addition to doing away with the Special Service Staff,
we have changed the criteria for IRS involvement in antinarcotics and strike
force activities. Today, such activities must satisfy the revenue and professional
criteria which have long been established within the IRS as guides for chan-
neling our resources. In other words, in the future, special activities will have to

compete openly and equally for resources against our regular tax administration
activities. At the same time, we are tackling influences which have, over the years,
crept into our own standard practices and procedures. I have reference not so
much to manifestations of selectivity such as the telephone surtax situation, but
rather to the more subtle incursions into our basic enforcement policies and pro-
cedures.

Now, I am sure you all know the Service's resources have never been sufiicient
to permit us to audit anything more than a small percentage of the total number
of returns that are filed each year. Over the past 25 years, a number of policies
and procedures have been developed to assure that the Service, and ultimately
the public, get the maximum utility out of their tax collection doUlar. Many of
these developments have been wise and fair ; I am thinking particularly of the
Discriminant Function, or DIF technique which, on the basis of mathematically
determined criteria, identifies returns whose characteristics suggest a high prob-
ability that they contain erroneous items. A measure of the effectiveness of this

technique is reflected by the fact that, while roughly 41 percent of our audits

generated no change in tax liability prior to the use of the DIF technique, only
28 percent of the returns selected for district audit by our computers applying
the discriminant function criteria resulted in no-change determinations.
Our Taxpayer Compliance Measurement Program is also quite effective in

identifying areas of noncompliance. We are also constantly improving the quality
of our audits as well, both through improved methodology, such as package
audits, and through the application of modem technology as represented by our

expanding program of computer-assisted audits. While we have been developing
these and other sound programs for enhancing our effectiveness, however, we
have also evolved some policies and practices which, although initially based
upon apparent logic, may have generated counter-productive tax administration
decision making.
For example, the Service has had a long-standing policy which encouraged

field personnel to concentrate enforcement efforts on cases with maximum "pub-
licity potential", and stated, in part, that the purpo.se of criminal enforcement
was to make an example of the offender. The original intent of this policy was
clear, and laudable to the extent that it achieved its goal—that is. maximizing
the deterrent effect arising from those cases which we successfully completed, by
assuring that the public in general was made aware of Ihe Service's enforcement
activities. However, this policy, like those resulting in an excessive emphasis
upon drug dealers or antiwar protesters, could have the effect of directing a dis-

proportionate share of the Soviet's enforcement efforts and resources toward a

relatively small segment of our total population. This might mean that certain
other portions of our society would escape their obligations. Both aspects, in my
view would seem inappropriate from the standpoint of a fair and impartial ad-

ministration of the nation's revenue laws.

Along much the same line, our own fascination with the Service's image as a
"law enforcement" agency began to affect the manner in which we applied cer-

tain of our enforcement policies. For example, a long-standing IRS procedure
cautioned against the uncoordinated pursuit of civil enforcement actions where
a criminal enforcement action was pending. The original purpose of this policy
was to avoid accidentally imperiling the criminal prosecution potential in such
circumstances.

In application, however, the policy gradually led to a situation in which our
normal audit and collection activities began to adopt a "hands-off" attitude to-

ward all taxpayers against whom a fraud investigation was pending. This atti-

tude applied regardless of the potential merits of the pending fraud investigation
or the degree of relationship between the fraud issues and the legitimate civil

atcions which the Service might have pending regarding the taxpayer. Now, this

was a prime example of public policy being set by bureaucratic momentum ;

organizational practice tran.slated an otherwise prudent procedure for coordinat-

ing certain exceptional situations into a reinterpretation of the basic tax ad-
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ministration cliarter, whereby the IRS responsibility for equitable assessment
and collection of revenue appeared to be subordinated to the goal of criminal law
enforcement. As a result of this reinterpretation, normal audit assessment acti-

vities could have been delayed, and the collection of tax liabilities could have
been jeopardized as taxpayer's assets were either depleted, or removed from
ready access. There was a clear potential for the criminal fraud investigation
process, originally conceived of as a tool to be used in extreme situations, to be-
come the tail that wagged the IRS civil enforcement watchdog.
During the past several months we have reviewed and revised this entire area,

and a new policy statement has been issued. Under the revised policy, the in-

stances when criminal enforcement actions may take precedence over civil en-
forcement actions are precisely defined, and are far more restricted than they
were under the previous policy. As a general rule, civil enforcement actions for
tax liabilities arising from taxable periods other than that for which the tax-

payer is under criminal investigation, or involving different types of tax from
that for which the taxpayer is under investigation, regardless of the tax period,
will proceed concurrently with a criminal enforcement action, except under cir-

cumstances in which a district director authorizes suspension of civil enforce-
ment pertaining to a specific individual case.

Further, in cases where civil enforcement actions against a particular taxpayer
have been suspended because of a pending criminal enforcement action involving
the identical type of tax or identical tax period for that taxpayer, provisions
have been made for dropping such a suspension where the collection of the civil

liability would be imperiled by continued delay, and where such peril appears
to outweigh the criminal enforcement issues. In short, we are moving to assure
that we make these decisions on the basis of informed, subjective judgment and
relative merit, and not upon the basis of some absolutist doctrine. We recognize
the great importance of criminal enforcement of the tax laws, but we are also
aware of our civil responsibilities to administer the laws and collect overdue
taxes.

These and other changes in our enforcement programs and policies have been
evolving over the past 14 months, so it is a bit early yet to expect to see sub-
stantial changes in our performance. However, data regarding our operations
during the fiscal year completed just last month do reflect some changes for the
better. In fiscal year 1974. we were able to examine 16% more returns than we
did in fiscal year 1973, with a more than 15% increase in the amount of addi-
tional taxes and penalties recommended. These improvements were achieved in

spite of the Service's support of the Economic Stabilization and energy enforce-
ment programs throughout most of fiscal year 1974, and further, in spite of the
number of our most experienced audit personnel who were involved in the
training of more than 5,400 new revenue agents and tax auditors that we hired

during that fiscal year. With the termination of the energy and Stabilization

programs, and the deployment of the new hires from last year, we can expect
our audit activity to take an even greater surge during the coming year.
As regards our intelligence operations, the overall emphasis of our criminal

enforcement activities has been shifted away from special enforcement programs
such as Narcotics TraflSckers and Strike Forces, and have been aimed more
directly toward the taxpaying public in general. This shift in emphasis has en-
abled us to achieve greater occupational and geographic coverage in our criminal
tax sanctions are more equitably applied—reaching the broadest possible spec-
trum of society within our resource limitations I believe that our revised
enforcement philosophy and not only achieves this goal, but more fully meets the
intent of Congress in that our resources are being used for the enforcement of tax
statutes, rather than as alternative methods for the prosecution of violators of
laws normally enforced by other Federal or local agencies.
Lest I give the impression that my concept of redefining tax administration

is limited to issues of enforcement, let me assure you that we are extending this
doctrine of fairness across the board in all aspects of our IRS operations. A few
years ago, for example, most rural taxpayers had to either write a letter or drive
to town to get tax information from the IRS. Today, however, with the nation-
wide installation of the new long distance telephone system, every taxpayer in
the country can call an IRS oflBce, toll-free. What's more, we are placing these

phone numbers on every notice that we send to the taxpayer, so that he can call

us for clarification of anything that he doesn't understand or that he doesn't

agree with. To meet the needs of those jobs do not afford them time off during
the 8 to 5 work-day, except at the cost of lost salary to themselves, we are experi-
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menting with evening and weekend hours. We are also reexamining our guide-
lines and those of GSA regarding the location of our IRS offices, so that we can
assure that dealing with the Service represents no greater burden on one group
of citizens than it does upon another.

In our processing of receipts and returns, where our operations have already
made extensive use of modern data processing technology, we are moving ahead
with expanded applications of ADP, in many cases, with the aim of enhancing
the equity of tax administration. The most ambitious of these undertalcings
relates to the processing of information documents. The Service receives liundreds
of millions of these documents annually, relating to the payment of royalties,
professional fees, dividends and interest, as well as to normal salaries. These
are not fully checked at this time, but we examine many tapes reporting compen-
sation, and we sample others.
To correct the situation, we are preparing to implement working on a full

document matching program, including the potential use of optical scanning, to

permit us to review the information documents from all taxpayers, which will
then be crosschecked with their tax returns. We estimate that such a cross-

referencing will identify substantial amounts of under-reported income which
will, of course, be translated into additional tax dollars from those who under-
pay, and refunds to those who deserve them but do not apply for them, thus
making tax administration mor e equitable.

In another processing improvement, we are working with Treasury and the
Federal Reserve to see if we can't speed up the reporting of Federal Tax Deposits
to the Service. At present, delays four to six weeks between the payment of tax
to a member bank and the receipt of notice of that payment by the IRS result
in our generating delinquency notices and otherwise troubling taxpayers who have
already fully discharged their payment obligations. Such situations only promote
the image of an inefficient tax administration bureaucracy. Also, these delays
impair our collection activities ; we need early warning when taxes are not paid
on time.

Along the same line, we are also working with the Federal Reserve people
and with our own revenue processing managers in the development of steps to

appreciably accelerate the speed with which our local offices are informed of
the FRB's receii>t of bad checks for the purchase of FTD.s. At present, the lag
time between the issuance of such checks and the notification of local IRS offices

that such checks have not been honored typically amounts to three months or

longer. In cases involving individual taxpayers, such delays pose only a minimum
burden upon the Service's revenue processing mechanism. However, large em-
ployers normally pay their withholding taxes to us on a weekly or bi-weekly basis

in increments amounting to tens of thousands of dollars.

The present lengthy delays in our receipt of notification that such withholding
payments have not actually been made means that marginaUy .solvent institutions

may amass a very substantial tax liability before the Service becomes aware that
the firm may be in finanical difficulty. Under such circumstances there is clearly
a potential, which is too often realized, for the accrual of a massive liability

which adds to the firm's fiscal woes, jeopardizes the employees' rights, places
additional claims upon the firm's limited resources, thereby competing with the

institution's other creditors, and curtails the Service's options for collection.

Although the Service certainly cannot be held responsible for the circumstances
which led, either to the firm's insolvency in the first place, or its incurring an
enormous tax liability in the second, we do come in for more than our share of

criticism whenever we are forced by such circumstances to take firm action to

satisfy the government's just claims.

Of course, the thing that makes such situations doubly frustrating is that,

although the delays are not the fault of the IRS. it is the Service which must
take the blame for them. As I say, we are working with the Federal Reserve in

an attempt to find an acceptable means to short-cut their processing of FTD's
and their notification of dishonored checks, and I trust that we will be successful.

If we are not, you can expect to hear me saying a lot more about this in the

future, because I don't believe that the Service should take a bum rap for a prob-
lem that is simply not of its own making nor under its own control.

We are also working in the technical areas to enhance the fairness and open-
ness with which we deal with all taxpayers. For example, I have had a Task
Force created to examine the technical skills and knowledges required of our

general managers in the field, so that we can assure ourselves that no matter in

which district the taxpayer happens to reside, be will be afforded the same tech-

nical judgment and have his problems handled in as nearly as possible the same
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technical environment throughout the country. We can't construe a provision of

the Code one way in Maine and an entirely different way in California. We are

pursuing the use of advanced ADP technology in this area as well, with a project

to put our technical rulings on a computer and have them available, up-to-date

and readily retrievable in all districts of the Internal Revenue Service.

Added to all the foregoing, we have renewed our endeavors to simplify IRS

forms, instnictions, regulations and corresjwndence. Even prior to my confirma-

tion as Commissioner of Internal Revenue, I became actively involved in this

effort, because this was the area which I, as a tax attorney in the private sector

like you, had come into the most common contact with the IRS. During FY 1974

Service personnel reviewed more than 1,600 form letters, notices, and stuffers to

improve their quality, and to eliminate duplicative or obsolete communications.

As a result of this effort, over 500 such items were cancelled outright or con-

solidated with other forms. Moreover, I have personally worked on the revision

of the most frequently issued Audit and Service Center letters.

In response to concerns voiced during the Montoya hearings, the Service ini-

tiated a number of new publications and revised many more to explain tax law

and tax administration processes to the public in nontechnical language. I believe

that the revision of two particular IRS publications merit special mention in this

context. Publication Number 556 has been expanded to provide the taxpayer with

a clear statement of his rights and privileges as they relate to the IRS Audit

process. This includes a straightforward explanation of the taxpayer's appeal

rights which, I may add, are also now being referred to in all of our first contact

audit letters. Publication Number 586 now^ sets forth the rights and responsibili-

ties of taxpayers as regards the IRS Collection process.

The principal thrust of both these publications is to provide the average tax-

payer with the kind of knowledge and understanding regarding our Audit and

Collection processes which you and I and our clients have possessed for years,

but which the man on the street has quite often found to be unnecessarily mys-
terious. As a further general improvement in these areas. I have had it made a

matter of IRS policy for the appropriate, free IRS publications to be referenced

in all our pattern letters, tax forms, instructions, and regular correspondence. It

just seemed to me that, as long as we had printed up all of this informative mate-

rial, we had an obligation to afford the taxpayers every opportunity to know of

their existence and use them.
While these efforts have been aimed at improving tax administration across

the board, it should be obvious that the principal beneficiaries of such clarified

IRS communications will be the little man ; the average taxpayer and the small

businessmen who cannot afford high-powered legal or technical advice, and for

whom the jargon of the Revenue bureaucracy is practically a foreign language.
These efforts at simplification are integral to the redefinition of tax administra-

tion, since the degree to which we can successfully communicate to each citizen

his or her own tax responsibility is yet another measure of the equitability of tax
administration.

Although much of the technical sophistication of our publications and forms is

required by the complexity of the tax law itself, all taxpayers found a number of

improvements in their 1973 income tax packages. The instructions in general for

both the Forms 1040 and 1040A were shortened and simplified, and we were able
to include in the tax packages a directory of the toll-free IRS taxpayer assistance

telephone numbers for the entire United States. Also, in filling out their i*etums.

taxpayers were no longer required to list the recipients of contributions for which
they had cancelled checks or receipts, now were they required to list the names
and dates for claiming medical payments. We hope to do more with these forms
for 1974, as I am currently working on these.

We will continue to do what we can in this respect to ease the burden of tax

filing. But, any extensive simplification of tax forms or instructions must really
be tied to revisions in the tax law. For example, in the 1972 tax packages, the
Presidential Election Campaign Fund check-off was placed on a separate form
from the 1040. There was a very low rate of participation in the program, and the

separate form and the low participation generated considerable criticism of
the IRS.
Now, there are a great number of other simplifications and clarifications to the

tax forms and instructions which can be acompli.shed via the avenue of tax legis-
lation. I am sure that you have been following the progress of the tax legislation
presently being considered by the House Ways and Means Committee. I am
pleased to say that among the items which have been subject to the Committee's
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deliberations have been a number of the tax simplification proposals recommende<l
by the Treasury in April of last year, many of which originated within the IRS.
Time limitations prevent me from going into all of the various changes which

have tentatively been adopted by the Committee but I would comment that I

believe that the simplification of provisions for child care deductions and the
extension of simplified tax table computations to cover taxpayers with incomes
up to $20,000 both represent moves beneficial to a large number of fliers. Although
these decisions are only tentative, I have high hopes that the broad support so
far evidenced for these and other simplification proposals will eventually carry
them into law. Of course, as we are all aware, the 93rd Congres>s is drawing to
a close with elections coming up in November. This may rule out any tax re-

visions this year. I am hopeful, however, that we can look to the 94th Congress
for some significant simplifying improvements, along with other, more substan-
tive tax reform aimed at curbing questionable tax-shelter practices and various
other abuses.

I would like to be able to say that the wide-ranging efforts which I have dis-

cussed with you today have done the tricks, that the Service now has its feet

firmly planted in the proper direction, and that the "Redefinition of Tax Admin-
istration" requires but a short passage of time to become a reality. I would like
to be able to say this, but it would not be completely true. One thing that I have
learned in my relatively short career within the bureaucracy is that change is

very diflScult to achieve.
Let me hasten to add, before closing, that I do not wish to leave yoii ^ith the

impression that, in purifying the definition of Tax Administration, I am advocat-
ing an "isolationist" position for the Internal Revenue Service, or that I am turn-

ing a cold shoulder to all of the potential changes that the IRS may encounter
in the future. On the contrary, there are a number of changes on the horizon
that I welcome as real enhancements to sound tax administration in the United
States. Three such changes come to mind which I would commend to you today.
The first of these deals with Title II of the Revenue Sharing Act of 1972,

which provides for the collection of qualified state and local taxes by the Internal
Revenue Service : a concept which has been labeled "piggybacking." Call it what
you will, and I think piggybacking is an adequate shorthand for the concept, I

believe that this is the way to go in the future. The potential economies-to-scale
are patent and substantial. This concept constitutes a rather significant departure
from standard practice in the pa.st, and for that reason it has been a little slow
in coming since the passage of the act nearly three years ago ; but I can assure
you that I am pressing vigorously for the completion of the necessary regula-
tions and guidelines so that individual states who are willing to participate in

this program will lie ab'e to do so at the earliest possib'e date.

Another, more recent legislative mandate for the Internal Revenue Service is

the Pension Reform Act of 1974, and I want to assure all of you that I whole-
heartedly endorse this mandate. The IRS has long been involved with the exami-
nation of private pension funds, whose assets today amount to approximately
two hundred billion dollars. In the course of our long-standing role vis-a-vis these

funds, IRS representatives have witnessed some unsatisfactory practices and
the mismanagement which, in some cases, have resulted in the bankruptcy of
trusts and the loss of employees' retirement savings, yet it has been diflScult for
us to act effectively. The new legislation will provide additional sanctions that
we need. Of course. Internal Revenue's interest in these matters is a good deal
more than simple altruism. We are principally concerned that institutional pay-
ments to these funds are ultimately used for the purposes for which these institu-

tions receive tax deductions.
In fact, I think I can say that the new Pension Reform legislation, rather

than distorting or inappropriately broadening our tax administration role, repre-
sents a happy coin'^idence of interests, wherebv the fair and equitable application
of the tax law will serve to beneflt both the employees covered by such plans
and the taxpaving public as a whole. In addition, the Pension Beneflt Guaranty
Corporation, which is being created by the new legislation, will provide insurance
coverage to the roughly two thirds of the private pension nlans which are not

presently afforded such protection. Of course, the PBGC will also have a strong
interest in seeing to it that these pensions are soundly administered, and you
can bet that our people will be working very closely with theirs in carrying out
our respective responsibilities under the new act.

The third positive change which I see on the horizon for the IRS is an innova-
tion of the Service's own making; this is the first overhaul of our automated
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Master File system since it was initially installed in 1960. This new system will

make the fullest possible use of the most up-to-date developments of information

technology in speeding our processing, keeping tax accounts correct, reducing our
errors and detecting those of taxpayers, improving our assistance to the public

and, perhaps most important of all, enhancing our ability to assure the taxpayer's

right of privacy. Under the new revenue accounts management system, which is

presently being designed, a variety of sophisticated mechanisms and procedures
will be employed to protect all information regarding the taxpayer and his deal-

ings with the IRS from unauthorized access and disclosure. These defenses will

be even more stringent than those built into our present ADP system.
You know, this privacy issue is looming very large in the public forum, and

in the legislatures throughout this coimtry, and I rather imagine it is going to be

with us as a topic of heated public debate for some time to come. I would just
like to say that 1 am somewhat concerned that the privacy issue may become dis-

torted by some overzealous defenders of individual liberty. AVe cannot bury the

issue of privacy by passing legislation which would restrict institutions, either

private or public, from collecting or keeping nece.ssary personal data on in-

dividuals or organizations. We are living in an information age. If our in-

stitutions are going to meet their responsibilities to the public which they serve,
then they are going to need information regarding that public.

If our institutions are going to respond effectively to energy shortages or

aberrant economic developments, if we are going to plan for adequate medical
and educational facilities, or make determinations regarding optimal capital in-

vestments, if we are going to run programs like Medicare and Social Security and
if we are going to administer the revenue laws, then we are going to need per-
sonal data banks. Therefore, the issue should not be one of whether or not to

collect necessary information but rather how to protect that information from
disclosure and/or inappropriate use. The Internal Revenue Service, or any other

institution, public or private, which collects personal data on individuals stands
in a fiduciary relationship to the individual with regard to that data. In view of

this, it !-eems to me that a vital first step is for our legislatures to strengthen
and tighten laws making the misappropriation and misuse of personal data as

much a criminal act as the misappropriation and misuse of funds held in a

fiduciary relationship.
In this respect, the Internal Revenue Service has traditionally been on the

right track. As I am sure you are all aware, the Service has long operated under
strict antidisclosure provisions built into the Internal Revenue Code. We are not

resting on our laurels, however. We have recently completed a thorough review
of the antidisclosure provisions as a result of which we have developed proposed
revisions to the Code which would reduce the degree of access to tax information
that is presently permitted under law and would broaden the application of that

law to areas not envisioned during the drafting of the 1954 Code. One aspect of

the proposed revisions might place an additional burden upon the Service, since

it would require the IRS to provide statistical studies to other Federal agencies,

upon their request. But I willingly accept this burden for the Service, in lieu of

the alternative, which would be to provide raw tax data to other Federal agen-
cies for their analytical purxwses.
While I'm on the subject of privacy, I would like to devote a moment or two

to another, somewhat related topic, and that is secrecy. There are those who seem
to confuse the concepts of privacy and secrecy, and somehow try to make secrecy
the institutional concommitant of privacy. I do not believe that this is accurate
or appropriate, particularly as regards public institutions. It seems to me that

the workings of a public institution should be as open as possible to the public
which that institution serves. That is, after all, what the Freedom of Informa-
tion Act is all about. Except where the public knowledge of certain agency poli-

cies, practices, and procedures would impair the ability of that agency to accom-

plish its Congressional mandate of law enforcement, such an agency should have

nothing to hide from the citizenry.
It was with this philosophy in mind that I announced, just two weeks ago when

I appeared before the Senate Subcommittee on Administrative Practice and
Procedure, that I had requested our Technical organization to open up the IRS
ruling process.
As with some of the other IRS policies which I have discussed with you this

afternoon, the traditional Internal Revenue policy of restricting the publication
of tax rulings was based upon sound rationale. These ratings are made on the
basis of specific details of individual taxpayer circumstances. The statute and



316

regulations simply do not permit us to disclose this information. Moreover, apart
from the specific requirements of the statute, general philosophical questions arise

because many of these rulings involve discussions of the taxpayer's private affairs

and plans for the future ; thus, it could be (and vt'as), reasonaWy argued that the
information contained in these rulings was essentially proprietary, and its revela-

tion could be inimical to the taxpayer's interest. For a number of years, the fore-

going reasoning did indeed seem to represent good and suflScient arguments for
not publishing the great majority of our rulings.
When our jwlicy in this area began to be seriously questioned, we found

that our position on the general philosophical level, as contrasted with statu-

tory construction, was not entirely satisfactory. Principally, we were troubled

by our critics' argument that the contents of the private, or letter rulings might
constitute a body of secret tax law, representing official positions on the inter-

pretation of the Internal Revenue Code. The legal research and debate which
went into producing these interpretations was paid for by the public, yet they
were essentially available only to relatively limited number of tax practitioners.

In addition to the substantive questioning of our basic rationale, these and
other critics also raised a fundamental issue of principle regarding the letter

ruling process, the issue of Internal Revenue's institutional integrity. Now, from
the Service's point of view, this was merely an issue of image rather than of

fact. Tliese is no question in my mind as to the integrity of the Service in

general or its technical rulings process in particular. However, so long as the
bulk of our rulings remained closed to public access, the citizenry would have to

take our word for our own integrity. Well, if you've read anything about the

opinion surveys regarding the public trust of both private and public institutions

in the past year or so, you can imagine how effective such a defense of integrity

might be.

Public trust is absolutely paramount to maintaining the self-assessed voluntary

compliance that makes our system of tax administration possible. If such
confidence is not forthcoming, as a matter of course, then we must gain it ;

we must demonstrate by our actions and our openness that we are entitled to

the public's trust. In view of this, I determined that the tax ruling process
should be opened up in the future. Now. we are not rushing into this change
blindly: nor are we going to jeopardize the taxpayers' reasonable expectations
or privacy in pursuit of our institutional self-interest. Our Technical people
and our Chief Counsel's office are working to determine the best manner of

achieving a maximum degree of public access.

Obviously, we have not worked out the complete details of this change. For

example, we have reservations about the extent to which we should release

trade secrets submitted with requests for mandatory rulings, those rulings
that the taxpayer is required by law to seek, for example under section 367

or to change either the method or period of his accounting. Similary, we will

not publish the two thousand or so Technical Advices which we issue each year,

inasmuch as they are involved exclusively with the audit process. However,
we believe that we will be able to provide public access to all letter rulings;
we plan to achieve this access by asking all taxpayers to include a waiver of

confidentiality in their request for rulings.
As a footnote to this new policy, I would like to make it clear that this

change is prospective and not retroactive ; thus, it does not affect our position

regarding the Tax Analyst and Advocates suit, presently in the Court of

Appeals, which aims to force the Service to open all past letter rulings to the

pubMc. Such a course of action remains unacceptable to us because of the

specific requirements of the Code and Regulations.
The decision to open the tax ruling process will be realized in practice

sometime during the Fall of this year. At approximately the same time, or

perhaps in little earlier, the Service will take yet another step in the direction

of increased openness; this will be the completion of the release to the public
access of the bank of the Internal Revenue Manual. Currently, we are work-

ing on the process of dividing that part of our nanual that has not already
been released, into two portions; one public, and the other "protection." The

protected portion of the manual will be restricted to law enforcement activities

only ; all other aspects of our policies and procedures will be open to the

public scrutiny.
In seeking to "redefine tax administration", I am well aware that I may be

promoting a losing cause. I say this becau.se I know that my position rests upon

principle, and principles and ideals have l>een losing more and more battles to
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pragmatism and expediency in recent years. Principles aside, for example, the

proposal that the IRS administer an income maintenance program is, after all,

not wltliout its pragmatic aippeal. As one of my colleagues has observed, we
don't even have to change our stationery ; we'll still be the IBS—Tlie Income Re-
distribution Service.

Beyond the concrete proposals now under discussion for broadening tlie IRS
role, I can see reasonable men advancing new ideas ; for example, charging the
IRS with the responsibility for policing almost all activities—not just tax—of
multi-nationals. Moreover, I am not full certain that we are out of the con-
trols business for good. Further, if the 94th Congress does undertake a full-scale

revision of the 1954 Code, I would not be surprised to see a whole raft of new
provisions aimed at promoting protection and restoration of the environment built
into the Revenue provisions. This would thrust our enforcement and rulings proc-
esses squarely within the jurisdiction of the Environmental Protection Act, and
put the Service right in the middle of a highly volatile sector of public concern.

In summary, I feel rather certain that the continued integrity of Tax Adminis-
tration cainnot rest with the actions of one Commissioner, or be reasonably as-
sured through a single, short-term re-organization of the IRS. Rather, it will be,
of necessity, an ongoing effort requiring the conscious participation of our politi-
cal leadership, IRS management, and the tax law profession, of which I am
proud to number myself a member.

[From the Washington Post, Sept. 18, 1976]

Drug Dealers and the Law

No one can say for sure, but the best estimates are that between $7 billion

and $10 billion in illicit narcotics, particularly heroin, is sold each year in the
United Statas. For years, the principal law enforcement effort has been focused
on the lower-level sellers and their customers, pathetic junkies, some of whom
sell off a portion of their stash so they can afford their next fix. They are the
principal targets, for example, of the New York state drug laws that were en-
acted three years ago with such fanfare and that now appear to be ineffective.
The reason these laws aren't working, according to most authorities familiar
with the problem, is that they do not reach the people that law enforcement
really should be reaching—the people who import, wholesale and distribute
heroin in massive quantities for later street dis:tribution.
And the reason these higher-ups of the heroin traffic are so unreachable is

that they themselves rarely have i>ersonaI contact with the drug or its users. They
deal through intermediaries, not all of whom necessarily know for sure who is

at the top. The frustration this i)Oses for law enforcement is compounded by
the fact that many of these high-level operators are also highly mobile, a mobility
facilitated by their large accumulations of cash. Mos:t of this cash is never de-
clared as income. Thus, it has seemed logical for a long time that the agency
most able to do damage to the high-level heroin trafficker is the Internal Revenue
Service. Not only has IRS a natural interest in large sums of unreported income,
it also has legal mechanisms at its disposal that make it possible for that money
to be seized when such action is appropriate.

Several weeks ago. Sen. Birch Bayh, chairman of the subcommittee to in-

vestigate juvenile delinquency, tried to find out just where IRS stood in this fight
against tlie heroin trafficker, and the record sliows that Dr. Bayh didn't learn
nearly as much as he had hoped he would. It turns out to be a highly complicated
problem for IRS, having to do with its own understanding of what the law per-
mits the agency to do, with its own priorities and with its understanding of the
wishes of Congress. Even though Mr. Bayh didn't learn all he wanted to, he and
the country got a pretty good idea of what some of the problems are. Donald C.

Alexander, the IRS commissioner, told Sen. Bayh : "There are many pressures on
the Internal Revenue Service to put everything first ... so when we are told to
take the affirmative resources and assign a certain number of them to one partic-
ular program, we need to be told also what we should take them away from.
Should we stop trying to prosecute major corporate tax evaders? Should we stop
trying to put corrupt politicians in jail? Let's tell us now because there are only
so many people."
The hearings revealed that special funds had been allocated for a fight against

the narcotics traffic. But over time (and in a manner too complicated to recount).



318

some of these funds were diverted into other IRS investigative activities. Then,
to top it off, some of the IRS budget for enforcement was cut within the

administration.
The central point that the hearings developed is that, yes, IRS does have a

merchanism for getting at the overlords of the drug trade. Yes, it has been tried

with some marginal success, and yes, IRS is still working with the Drug Enforce-
ment Administration on some high priority cases. But, can IRS point to any
specific areas in which it can predict a real breakthrough? No, not really. To get
into this in a big way is going to require a clearer mandate from Congress,
especially as to the money to be spent against drugs and drugs alone.

When listened to very carefully, Mr. Alexander sounds as if he's saying his

agency can do this job if it receives the money and the mandate from Congress.
Mr. Bayh promised to take the issue up in some detail with the Senate Appropria-
tions Committee. It probably will take more than that. This is a case where the
members of Congress who come from areas of high heroin impact are going to

have to add their voices to those calling for a serious effort. It would help if citi-

zens from these areas—Washington, D.C. is one such area—joined this cam-

paign. Remember that it was income tax evasion that proved to be the downfall
of Al Capone ; today's mobsters are probably no tougher. What's required is for

Congress and IRS to know that the citizens of the country want action before the

heroin epidemic gets seriously out of hand. That is not the only effort that needs
to be made, but it's one that should be made, and made without a lot of excuses.

[From the Washington Post, Sept. 22, 1976]

Aborting an Anti-Drug Plan

( By Jack Anderson )

Publicly, President Ford has called for a crackdown on the kingpins of the

narcotics trade. But behind the scenes, he and Internal Revenue Service Commis-
sioner Donald C. Alexander aborted a tough drug enforcement program.

Mr. Ford's failure to back the program comes at the very time when the heroin

flow from Mexico, Europe and the Far East is at a peak and the nation appears
headed for a new addiction crisis.

Top narcotics dealers rarely handle the drugs. Instead, they rake in lucrative

profits from street sales and hide their illegal spoils in foreign banks. Clearly,
IRS is an essential agency in making strong cases against the money men.

Thus, last April, the President ordered Treasury Secretary William E. Simon
and Alexander to plan an IRS drug crackdown. The "merchants of death, who
profit from the misery and suffering of others, deserve the full measure of na-

tional revlusion." Ford said in a major speech.
Treasury officials thought Mr. Ford meant business. They asked the White

House for $20.6 million for intelligence operations, much of it to be used in the

fight against narcotics.

Mr. Ford's budget office turned down the request.
Meanwhile, Simon established a Treasury Anti-Drug Enforcement Committee.

The panel, headed by Treasury Under Secretary Jerry Thomas, was supposed to

develop a plan to combat the drug peddlers. Other members included David Mac-
donald. assistant Treasury secretary for enforcement activities ;

Veron Acree,
commis.sioner of the U.S. Customs Service ; and Alexander.

Thomas, according to a confidential memorandum, submitted a dynamic 14-

point plan developed by Macdonald that called for a stronsr IRS role in fighting

drug traffickers. Under the proposal, which the committee supported, the IRS
would annually investigate at least 600 of the biggest drug dealers in the country.
The Macdonald plan never saw the light of day. Alexander refused to set up

an anti-drug program within the IRS and dispatched a weaker proposal to

Simon's office. His memorandum called for a simple exchange of information

between the IRS and the Drug Enforcement Administration. Tlie document

falsely indicated that the Alexander plan had Thomas' approval.

Indeed, Thomas was not even invited to a secret meeting between Alexander
and top Treasury aides where the final agreement between IRS and DEA was
drawn up.

Shortly afterward, Thomas wrote another confidential memo imploring his

committee members to accept at least a portion of the stronger Macdonald
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plan. "Without these components," the document states, "it is unlikely that a

new program will be . . . successful ... As a matter of fact, it does not appear
that the IRS agreement (with DEA) provides for a separate, identifiable program
as contemplated by the President."

Thomas' attempt to save the Macdonald proposal failed, and the woefully

inadequate agreement between the IRS and DEA was adopted.
To silence internal opposition to the weak program, the White House quietly

moved Macdonald from Treasury to a Navy Department job which has nothing
to do with drug enforcement.

Rep. Charles Vanik (D-Ohio) will expose the lackluster efforts of the IRS
and the White House to fight drug abuse in testimony before the new Select

Committee on Narcotics and Drug Abuse.
Footnote : White House spokesmen have consistently said that the admin-

istration is doing all it can to fight narcotics trafiic. An IRS spokesman told

our associate Marc Smolonsky that the 14-point plan was an old concept violently

criticized by the courts. Congress and the public. He said "the present approach
is both effective and fair" because it applies tax laws equally regardless of the

taxpayer's business.

Unloved Diplomat—Secretary of State Henry A. Kissinger summarily dis-

missed James Akins from his job as ambassador to Saudi Arabia last year with-

out telling the diplomat the reason why.
"I've pressed for reasons," Akins wrote to Sen. Charles H. Percy (R-Ill.), "and

have been told only that Kissinger dislikes me and that certain aspects of my
reporting have "annoyed' him. There has been no suggestion that anything I have
written is wrong or that any analysis is faulty—just that my reporting doesn't

fit in with what the Secretary wants to hear."

[From the Washington Post, Sept. 22, 1976]

IRS Checks Tax Files of Drug Kings

(By John M. Goshko)

The Internal Revenue Service is checking the tax returns of 375 persons
believed to be among the nation's top-ranking traflickers in illicit narcotics,
IRS Commissioner Donald C. Alexander said yesterday.
Alexander di.sclosed this information in an interview where he discussed

IRS's new efforts to assist the Drug Enforcement Administration's war against
the $10 billion annual tmffic in heroin and other illegal drugs.

In response to a directive from President Ford, Alexander and DBA Admini-
strator Peter B. Bensinger signed an agreement on July 27, calling for intensified

cooperation between the two agencies.
The pact gives IRS responsibility for pursuing high-level drug dealers who

violate federal tax laws by failing to report and pay taxes on profits earned

through illegal narcotics dealings.
"DEA has already given us the names and some details as to 375 individuals,"

Alexander .said, "and we're well into the process of pulling the tax returns of

these individuals and seeing what they show."
"As a result of what we've found, some already have been put under tax-

evasion investigations ; and we expect that, as we complete their returns, others
will be, too," he added.

Neither Alexander nor DEA officials would reveal the names of those being
probed. However. Alexander said, all 375 fall into the category of what DEA
calls "Class I violators"—persons suspected of being the leaders or financiers

of large-scale narcotics rings with dealings running into millions of dollars.

IRS's enlistment in the drug war is an extension of its long-time involvement
in combatting organized crime. Ever since the successful 1930 prosecution of A!

Capone on tax charges, the federal tax law.s have provided an effective weapon
for putting leading rackets figures in prison.
This is done by making a "net worth case"—laboriously piecing together a

picture of a target individual's financial status by tracking down his holdings
and expenditures and then comparing this net worth with the person's reported
income.

"Our job is to enforce the tax laws," Alexander said, ".so it's perfectly proper
for us to go after persons who make huge illegal profits from drugs and who
hide these profits and pay no taxes on them."

80-321 O - 77 - 24
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But, he cautioned against the idea that a crackdown by IRS on drug dealers
can, by itself, significantly halt the drug traffic. Similarly, Alexander said, while
IRS can provide important support for the federal drive against narcotics, it

should not be regarded as the agency carrying the major burden of this drive.
"For one thing, our involvement can't extend beyond enforcement of the tax

laws," he noted, "and that makes us a somewhat limited instrument for com-
batting the drug problem, which involves questions of both supply and demand.

"If we succeed in taking some narcotics kingpins out of circulation on tax
charges, we still wouldn't necessarily be putting an end to the traffic. We'd have
dealt something of a blow to supply, but we'd have done nothing to curb demand ;

and somebody will come along to ffil any demand that gives promise of big
profits."
In addition, he added, IRS, which last year had its investigative staff cut

by 10 per cent, faces a problem on priorities.
"You have to choose between other programs that also are highly important—

other aspects of organized crime like gambling, corrupt politicians or major cor-
porate evaders of the tax system. Any big concentration of our investigative per-
sonnel against narcotics dealers means there has to be some lessening of these
investigations.

"I also think the FBI could do more in this area than it has done," he added.
"The FBI is supposed to investigate organized crime, and the narcotics traffic
at the top levels is a specialized facet of organized crime activity. Maybe the
bureau should put some of those informers that they're taking away from domes-
tic intelligence work into the narcotics field."

[From the Washington Post, Sept. 27, 1976]

IRS Chib^^ Struck Tax Question

(By Jack Anderson and Les Whitten)

Over the strong prot'^sts of his own enforcement officials. Internal Revenue
Service Commissioner Donald C. Alexander last year struck a key question ofE
the income tax forms. The question, which simply asked the taxpayers whether
they maintained a foreign account, was intended to catch tax evaders.

Big-time criminals, from corporate embezzlers to mobsters, use secret foreign
bank accounts to escape paying U.S. taxes. The taxes they avoid, of course, must
be made up by the honest taxpayers.
The question about foreign bank accounts has been used by the IRS to trap

tax cheaters. In the biggest tax haven case in history, for example, Ohio business-
man Jack Payner has been indicted for falsely answering "no" to the question.
Yet Alexander began maneuvering to remove the foreign bank account ques-

tion from the tax form even before he was sworn in as IRS commissioner. It is
an interesting coincidence that his former Cincinnati law firm has been linked
to a tax haven in the Bahamas.
An IRS informant in the Bahamas swiped a Rolodex off the desk of H.

Michael Wolstencroft, director of the Castle Bank and Trust Ltd. Three cards
on the Rolodex contained names of lawyers in Alexander's old firm. We were able
to reach only one of the attorneys, who said he had no idea how his name got
on the Rolodex.
On May 22, 1973, exactly one week before Alexander took the oath of office,

he began a behind-the-scenes campaign to eliminate the foreign bank account
question from the tax forms. He forwarded a letter, dealing with an unrelated
subject, from a South Carolina lawyer to the IRS committee that deals with tax
forms. In an accompanying memo, intended for official eyes only, Alexander
brought up the foreign bank account question.
He followed the memo with pressure to remove the troublesome question from

the tax forms. This was opposed by his enforcement people. John Olszewski, then
the IRS intelligence chief, wrote a confidential memo : "The loss of this (question)
would seriously restrict our efforts to identify those who would use foreign bank-
ing facilities in avoidance and evasion schemes."
A similar memo from Edward Morgan, then the assistant Treasury secretary

in charge of enforcement, also advised Alexander that the question "is a factor
in the Treasury Department's efforts to combat the use of foreign bank accounts
to facilitate illegal activities." Morgan added sternly that "dropping it from the
tax returns at this time would be counter-productive."
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Yet Alexander ignored the advice of the law enforcement experts and finally

succeeded in removing the question in June 1975. The notes of the confidential

IRS meeting indicate that he didn't even consult the Treasury and Justice De-

partments before finally striking the question off the tax forms. Alexander's atti-

tude was betrayed by his remarks to a group of public accountants. "We have

knocked out the foreign bank account question at long last," he told them.

Footnote : An IRS spokesman acknowledged there had been disagreement over

the question's removal, but insisted Alexander's actions were beyond reproach.

Meanwhile, Rep. Charles A. Vanik (D-Ohio) has introduced legislation that would
force the IRS to reinstate the foreign bank account question.

SUSPICIOUS THAIS

The Thai government is quietly investigating a questionable deal between a

Thai airline and a U.S. aircraft manufacturer.
The Thais want to find out why the airline, Thai International, paid McDonnell

Douglas Corp. $2 million more per plane than was charged to other airways. Thai

investigators are also suspicious, say our sources, because the government-owned
airline made a down payment hefore the transaction was approved by the Thai
cabinet. This violated government regulations.
As part of the investigation, the Thai government has sent a communications

secretary. Dr. Gun Nagamati to the United States to do a little probing. He met
privately with Securities and Exchange Commission ofiicials and Senate investi-

gators.
A McDonnell spokesman told us it was against company policy to discuss the

terms of the Thai transaction. We have obtained a confidential cable, however,
in which the corporation's president, Sanford N. McDonnell, denies any impro-
priety. Corporation ofiicials have also assured the Thais privately that the com-

pany did not "bribe or promi.se to pay money to any airline or government official."

A spokesman for the Thai embassy confirmed the details of the investigation.

[From the Baltimore Sun]

Prosecutors Call Recent Convictions Only the Start of "War" Against
Drugs

(By Robert A. Erlandson)

When a federal judge recently imposed a 30-year sentence on Jerra Lyles, ring-
leader of a vast heroin operation, it marked the latest in a long series of success-

ful major federal drug prosecutions in Baltimore.
But it also led the prosecutor to tell the judge, "Although we have been fight-

ing the heroin war for seven years, it is safe to say we are losing."
"The trouble is that there's just more war," Andrew Radding, the assistant U.S.

attorney who prosecuted the case, said later in an interview. And he added that
that war was not confined to heroin, but also included cocaine, various drugs
known generally as "pills," and a "significant, read that significant, increase in the
use of powerful hallucinogens."

"We're seeing an awful lot of it and a proliferation of illict laboratories for

making the hallucinogens. It has been building for two years and it has reached

proportions where it is keeping us busy," he said.

The profits of drug trafiicking, in its many variations, remains so high despite
the risks of arrest and conviction that even long prison sentences api)ear to have
little deterrent effect, but they are the best that prosecutors like Mr. Radding can
hope for.

"Heroin is still the number one problem," Mr. Radding said. "As much as we
would like to, we have not stopped the flow of heroin into the city. However, if its

sale and use is increasing, it's at a much lower rate than before," he said.

"There are tangible symbols of our succes.ses ;
in 1971, a bag of 10 percent pure

heroin sold for $5, now that same bag, at 2 percent pure, is selling for between
$15 and $20," Mr. Radding said.

The prosecutor estimated that there were 5,000 heroin addicts in Baltimore, and
said that while their numbers were not rising sharply, "Heroin represents the

greatest danger, not only for the users but because its effect spreads throughout
the community as the No. 1 crime-breeder. It's like a cancer. We may have con-
trolled the spread but we can't completely prevent it from coming into the city."
Mr. Radding roundly disputed, at least for Maryland, recent charges that Drug
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Enforcement Administration policies have failed and led to a steadily worsening
drug crisis in this countrj'.
Baltimore has a "record that is enormously better than comparable cities such

as Boston or Buffalo. Our record of arrests, indictments, convictions and sen-

tences is significantly better," he said.

Within the last three years, federal Drug Enforcement Administration agents
in Maryland have broken up a half-dozen big-time heroin and cocaine rings, and
succeeded with many smaller prosecutions.
More than 300 indictments have resulted, and the subsequent prosecutions have

led to long sentences for such leaders as John "Liddy" Jones, Melvin "Little

Melvin" Williams, Bernard "Big Head Brother" Lee and Jerra "Gatorman"
Lyles, said Mr. Radding, who is in charge of federal drug prosecutions in

Maryland.
But it was these very successes that led him to sound the note of pessimism.
"We have made the dope iieddlers reform," Mr. Radding said. "The new or-

ganizations are smaller and not so flashy. And, frankly, what makes it harder
for us is that the heroin coming in now is from Mexico, and it's harder to stop
than it ever was in the French connection. There are too many ways to get it into

the country."
The successes of recent years have enabled local agents to establish a strong,

working network of informants, and the policy of George Beall and his successor
as U.S. attorney, Jervis S. Finney, has been to concentrate on narcotics con-

spiracies—which are the cases that have led to the convictions of ring leaders.

Mr. Finey said he is seeking assignment of a special Controlled Substances
Unit to his office. This would add more special agents as investigatoTs and another
assistant U.S. attorney to prosecute drug cases.

"Narcotics prosecutions continue to be top priority in this office. Our theory is

to emphasize the heavy, high-level conspiracy cases with the primary drug dis-

tributors, rather than the buy-bust street sales," Mr. Finney said.

Baltimore is one of only five cities that concentrates on attacking narcotics con-

spiracies, Mr. Radding said. The others are New York, Los Angeles, Chicago and
Miami. "Prosecutors in other cities want drug sales or seizures, but it's ha/rder

to get the top men that way," the prosecutor continued.
He had the highest praise for the newest official weapon in the narcotics war,

the formal agreement signed July 27 between the Drug Enforcement Administra-
tion and the Internal Revenue Service to assure the cooperation of the two
agencies in battling drug dealers.

Drug agents have long tried to use the tax laws as a means of seeking out

big-time narcotics peddlers, but Donald C. Alexander, the IRS commissioner, had
.said the tax service was not a criminal investigating agency.
He had used the same argument regarding the u.s-e of IRS investigators to

catch white-collar criminals such as corrupt politicians and had been criticized

sharply for it by prosecutors who felt that without the special aid provided by
tax agents, it would be extremely difficult, if not impossible, to break corrupt
schemes.
Under the new agreement, which represents an apparent change in IRS policy.

Mr. Alexander announced that the IRS had received the names of two hundred
suspected narcotics dealers for special audits as part of a major new federal
attack on the illegal drug traffic.

'These are the organizers, the financiers, the guys who never touch the drug,"
a DEA spokesman said.

In the Baltimore area. Mr. Radding said, the city. Baltimore county and federal

agents have continued a joint drug task force established in 1972 to deal primarily
with the lower level dealers and street cases, but it is also moving into investiga-
tions of sophisticated drug conspiracies.
Mr. Radding said there are "several large organizations still under investiga-

tion in Baltimore, and within a year there will be at least two significant heroin

conspiracy prosecutions."
The prosecutor said, "The people who are running the smaller networks were

low rankers in the convicted networks and now are operating themselves. That
means there is more to do, and we need sentences like the 30 years Lyles got to

do the job."
One of the counts on which Lyles was convicted was a charge of operating a

"continuing criminal enterprise," and it alone carriers a penalty of ten years to

life in prison.
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Lyles was the first defendant prosecuted in Maryland under that statute, which

is part of the 1971 Controlled Substances Act. "We will continue to use that

charge, and any time there is a leader we will use that statute. The head of every

ring we have prosecuted has gotten the maximum sentence under the laws he was
convicted of violating," Mr. Radding said.

During the federal push that broke the "French Connection" in the early 1970's

and brought a temporary halt in the production of Turkish opium poppies, heroin

traffic dropped significantly.

Cocaine, the "Cadillac of stimulants," a product of South America's coca bushes

imported through traditional smuggling routes, has been a growing problem

throughout the United States for the last decade. Mr. Radding said.

During the early 1970's its popularity increased dramatically throughout the

United States, and became a major focus of enforcement attention. Within the

last three years, federal drug agents in Maryland have broken up at least four

major cocaine gangs.
At present, Mr. Radding said, "The cocaine problem appears to have been stabi-

lized in the Baltimore area, at least to the point where it is far less visible than

it was a few years ago."
The increase in the illicit manufacture, distribution and use of the "mind-blow-

ing" hallucinogens, particularly among white, middle-class youths, is presenting
a serious new problem, particularly because the two most popular substances,

phencyclidine, known as PCP, killer weed and angel dust, and dimethyltript-

amine, called DMT, cause permanent damage to the nervous system.

[From the Baltimore Sun]

Tax-Case Deposits Put at $840,000

(By Robert A. Erlandson)

The Internal Revenue Service has uncovered another bank account showing

$170,000 in deposits that bring to about $840,000 the total bank deposits made last

year by a Thai national who is charged with falsifying his 1975 tax return, it was
testified yesterday.
Andrew Radding, the assistant United States attorney prosecuting the case,

told U.S. Magistrate Clarence E. Goetz that the money comes from the sale of

heroin and that the defendant, Suwan N. Ratana, 45, is a millionaire drug dealer

in suburban AVashington.
After the testimony and legal argument, the magistrate said he believed that

Mr. Ratana represented an "extremely high flight risk" and he continued the

$250,000 bail set on the man after his arrest a week ago.
An IRS special agent, Ronald N. Beran. testified that, only hours before he

took the witness stand, he had reviewed the records of the latest account found
that is owned by Mr. Ratana, who lives in Silver Spring.

Mr. Ratana and his wife, Rebecca, 43, are charged with reporting on their

1975 tax return income of $13,184—which represented her salary as a nurse—
while depositing hundreds of thousands of dollars in various bank accounts.

Agent Beran testified that Mrs. Ratana had deposited $5,200 of her pay in a credit

union.
In the first four months of 1976, said Mr. Radding, Mr. Ratana deposited more

than $1 million in a Swiss bank and $170,000 in a bank in Thailand. The couple
faces a tax liability of $778,000 this year alone, he said. This money is in addi-

tion to the $840,000 the IRS has impounded in U.S. banks, he said.

Mr. Radding told Magistrate Goetz that "the deposits were the proceeds of in-

come from the sale of heroin." He said Mr. Ratana has been unemployetl since

1972, after having worked at the Thai Embassy, a supermarket and a travel

agency since coming to the U.S. as a permanent resident in 1959.

Yesterday's hearing was on Mr. Ratana's request for a bail reduction. Mrs.
Ratana. the mother of four young children, is free on per.sonal bond.

Mr. Radding told Magistrate Goetz that he exi>ects a grand jury to return in-

dictments Tuesday charging the Ratanas with tax evasion and false statements
on their returns in 1974 and 1975. and with conspiracy to defraud the U.S. In
addition, he continued, the IRS is investigating the couple's tax returns for 1972
and 1973.
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Mr. Radding declined, however, despite questions by Joseph J. Lyman and
Kenneth A. Reich, the Ratanas' lawyers, to say when he expected to bring drug
charges against Mr. Ratana.

In response to the defense lawyers' contentions that the $250,000 was unreason-
ably high for a single tax charge, Mr. Radding admitted that only "a minimal
part" of the government's case has been disclosed in court so far, but, he said,
"This is not a case where the taxpayer has fudged and gets slapped on the wrist."
As two examples of Mr. Ratana's banking methods, Mr. Radding said that Feb-

ruary '2, 1976, the man made 17 separate deposits, each between $5,000 and $5,115
in one account in one bank, he said. Reminded that Mr. Ratana is charged with
falsifying his 1975 tax return, Mr. Radding recited a record of eight deposits,
each of $5,000. made October 2, 1975, in a single account, "all in $5, $10 and $20
bills."

[From the Washington Whispers, Oct. 11, 1976]

Satisfaction fob IRS Chief Alexander

Donald C. Alexander has gotten the best of Administration critics who were
trying a few months ago to ease him out as head of the Internal Revenue Service.
These insiders had predicted his exit before the end of summer. But, Mr. Alex-
ander says now, "The end of summer has passed and I am still here."

[From the Washington Post, Oct. 17, 1976]

Tax Shelters

Wealthy Americans who have stashed away large amounts of money in tax
shelters of questionable legality in the Bahamas may be feeling considerable
discomfort in the coming months.

"Project Haven," temporarily suspended by the Internal Revenue Service and
then handed over to the Justice Department late last year, is, in the words of
one of the principals of the investigation, "very active, very viable and very
productive."
The investigation had been halted last year after it was learned that an IRS

informant removed a list of names and telephone numbers from the briefcase of a
Bahamas bank official and photocopied it while the bank official was in the com-
pany of a female companion hired by the informant.
At that time, IRS Commissioner Donald C. Alexander was reported to be under

investigation for allegedly stopping the probe to protect high government officials.
The Justice Department subsequently cleared Alexander of the charge.
As for that list of names and phone numbers, the government has recently ob-

tained a court ruling saying that, regardless of whether the list was legally ob-
tained, its contents may be used in the investigation.
While declining to discuss the nature of the charges or the targets of the probe,

Cono Xamorato. chief of the criminal section of the Justice Department's tax
division, says the investigation is "broadening" and will produce indictments
"further along the way."

Excerpts From Hearings Before the House Ways and Means
Subcommittee, August 5, 1976*******

Mr. Rangel. I am talking about the number of people that have been active
pohtically, especially in the Southern States, where any number of journalists
have pulled together statistics to show how many people are under investigation.

I am not talking about immunity. I am asking as to whether or not. in the
course of some questions that I and other people have raised, you investigated
to find out whether certain jieople are just checked out because of their activi-
ties, rather than because of their tax situation.
Commissioner Alexander. Well, this morning, we were talking about cl^ecking

because of activities, and those people were narcotics traffickers, and tax evaders.
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and those people ought to be checked out. Because they are narcotics traffickers,

they are tax evaders.
Mr. Rangel. I want to talk about that, too.

Commissioner Alexander. That is what I was testifying about on the Senate
side this morning.

Mr. Rangel. Did you make an agreement with our Drug Enforcement Ad-
ministration?
Commissioner Alexander. That is right. We made an agreement with the DEA.
Mr. Rangel. Is that agreement public?
Commissioner Alexander. Sure it is public. It has been in the Press. I would be

glad to furnish it—sent it to you.
Mr. Rangel. I am only on this because you raised it.

Commissioner Alexander. What? On the DEA?
Mr. Rangel. I don't know why you would raise the drug offender that, cer-

tainly, you and I are in accord with. I was talking about political activities.

Commissioner Alexander. Do you know why I raised that?
Because you raised a very broad question, and because if I answered it, "Yes"

or "No", I would have answered something that went far beyond the question
you raised.

The question you raised, I think, to answer it narrowly, to put it in context
back in 1973—something called Friends and Enemies, riglit? There was some
investigation by the Joint Committee about the use, or mis-use, of the IRS to
harass enemies and reward friends. And this was Count One, as I recall, in the
House Judiciary Committee's impeachment process.
Mr. Rangel. I remember it well.

Commissioner Alexander. I do, too. I will never forget it. I hope my succes-
sors never forget it. We are not about to let the system be abused by harassing
people because of their beliefs ; because of their political actions or non-actions ;

because of their cult ; because of other irrelevancies. There is not going to be
any of that. I don't believe there has been since I have been Commissioner.
Mr. Rangel. A list of names were alleged
Commissioner Alexander. We looked into that.

Mr. Rangel. I am just saying that you and I are in the business of attempting
to restore confidence in the Government.
Commissioner Alexander. It is damn difficult.

Mr. Rangel. You can help, because when the Press makes these types of
statements and actually names individuals that have been selected, and you look
at their backgrounds, if your investigation shows that they are just in a broad
number of people that are under investigation, these things should be made
public.

My question does not deal, now, with the Drug Enforcement Administration.
I will try to make it as narrow as possible. But there was some publicity given
to people who were active in the Civil Rights struggles, and politics. Edder's
name was among those included. You know, I am trying to get as small a list
of people that I am talking about as possible.

I asked your Office whether or not it could check this out to determine, not
whether this is your policy—I don't have any major problem with the direction
which you think our Government should be going, Commissioner—but I am con-
cerned as to whether or not certain regions of our Country—whether we are
talking about the FBI, or the IRS—whether there is enough discretion there
where the mores of a particular town are not developed by those that have the
discretion to make policies, to determine who vdll be investigated.
Commissioner Alexander. All right. Here we are talking about general policy

and specific policy.
I would like Mr. Williams to respond, specifically.
Mr. Jones. Let me also say that the Staff has been working on this issue for

some time.—I think with the IRS—and Mr. Von tells me that we will have a
rather thick report within the month—^they expect it to be the week after Labor
Day—on this.

Mr. Rangel. Well, maybe my question is premature—except in a general way.
Mr. Williams. It is not, really ! We had some of the Staff down in our offices

last week. And in response to the list of questions—the rather long list of ques-
tions—in which specific details in each of the cases were referred to, we did
come up with several charts that were incomplete simply because, with the
number of cases and the number of tax years involved, we have not been able
to tackle them down to the last detail. But the things that we had identified,
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we showed our Staff last week. That dealt with the way that the return was
selected, broadly. There were eases that were in the newspaper. Of course, many
of them, if not most of them, were not audited at all. The ones that were audited
were all selected by the computer system, or by a return that was related to a

return selected by the computer system, which we believe is evidence tliat they
were selected in an objective manner.
Then your Staff had some further questions.
Mr. Rangel. I assume that you can have a computer punch out what you

want. You are saying that the computer did not identify anything special except
as you would with an ordinary taxpayer.
Mr. Williams. That is correct.

Then your Staff came up with further questions as to whether the score on the
return was higher or lower than the average of other returns in that District.

That is the data that we are in the process of putting all together.
We showed them quite a bit of data. All that we had, up to date, showed that

these were high-score returns, and the higher the score on the return, the more
liliely it is that there is going to be a tax revenue which, again, indicates that
it is an objective selection—based on the lack of the taxpayer, rather than some
subjective selection based on political activity.

But. as Mr. Jones indicated, we have, in effect, committed ourselves to give
a further reply by the end of this month.
Mr. Rangel. I assume your computer could punch out something to show

that the heavy delinquent is being processed with the same type of thorough-
ness as the fellow in the lower income level?

Mr. Williams. You can do anything you want with a computer. When I am
talking about returns being selected broadly, I am talking about the fact that
we start with a program to determine the high possibility of the tax return. We
run the return through that system, and these returns pop out.

Mr. Rangel. Okay. The agreement between the Drug Enforcement Adminis-
tration and the IRS, I assume, is not included in that, so that we could not

determine, at this point in time, how effective it is going to be.

Commissioner Alexander. It is pretty dry, because it was signed up on July
27th ; but we are just getting it into effect. DEA sent us about 200 names. We
sent those 200 names out in the field. We sent them out today. And they have
give us some information with respect to these people. They are Class One
violators—by DEA standards. We ought to be interested. Of course, we are
interested in making sure that these Class One narcotics violators meet their

tax obligation or go to jail if they don't ! Of course we are interested !

Mr. Rangel. I thought that is what you and I were agreeing on ; that no
matter where the person's source of income was coming from—legal or illegal—
that where it became apparent that it was not accounted to the IRS, that an
investigation would be made.
Commissioner Alexander. That makes it a lot different.

Mr. Rangel. Does your agreement, actually, identify him, first, as a narcotics
violator?

Commissioner Alexander. As a likely tax violator.

Now that they have been identified as king pin narcotics traflBckers, and likel.v

tax violators, we will pull the returns and see if they really are. If they reall.v

are, these cases .should be worked by established standards, and we work them.
Mr. Rangel. I thought what you were saying was that the No. 1 job was to

collect taxes, and that we should be concerned. Whether the person gets the

income legally or illegally, you are going to collect taxes. Now you sound like

a crime fighter.
Commissioner Alexander. I am pretty much the same guy I was except that

I lost about five inclies in height and about fifty pounds.
Mr. Rangel. This is not the same testimony that I heard before.

Commissioner Alexander. Here is the reason :

Mr. Rangel. Well, who is next on the list?

[Laughter.]
Commissioner Alexander. I am going to give you an example that I mentioned

this morning when I was being pounded for not doing enough^—and rather ablv

pounded, too. Senator Bayh did a beautiful job.
An example is this : We are just sure that, if you had 100 Cass One narcotics

violators lined up on one side of the room and 100 Franciscan Monks lined up
on the other side of the room, there would be more tax evaders that would be

over there than would be over there.
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Mr. Rangel. You give them a Monk's exemption !

Commissioner Alexander. I don't tell them that.

Mr. Rangel. Senator Bayh must have really done a job on you !

Commissioner Alexander. You don't like my analogy very much. I think it

makes a lot of sense. You don't treat all people as though they are fungible.

Some people are more likely to be tax evaders than others. Those who engage in

illegal practices are more likely to be tax evaders.

Mr. Rangel. They don't have to give you any evidence at all that here is a

man that lives in a $250,000 house; he has no obvious source of income? They
don't have to give you anything except
Commissioner Alexander. Oh, they do ! They have given us that. We have

found $250,000 houses and a fancy svrimming pool.

Mr. Rangel. Things that you would do if a guy was working in the Post

Office?

Commissioner Alexander. They are more likely to be found, per 100 folks or

1,000 folks, here than any place else.

Mr. Rangel. We don't have to talk about No. 1 narcotics violators. We are

talking about ijeople who, obviously, have more income and are less likely to

report the source of that income.
Commissioner Alexander. They cannot be caught by the entities that have the

responsibilities for enforcing the Narcotics law. They cannot reach them.

Mr. Rangel. You have not joined the DBA.
Commissioner Alexander. We are cooperating with the DEA, we think, in an

effective way. We thought you liked this.

Mr. Rangel. I just don't like the langiiage that you use.

Commissioner Alexander. Neither did Senator Bayh—for obvious reasons. He
said I was sterile !

[Laughter.]
I am going to go out and take a test !

Mr. Jones. Be careful, Mr. Commissioner !

Mr. Rangel. I would like to see how it operates.
Mr. Jones. Not on Caipitol Hill !

Mr. Rangel. I did not know the Agreement was signed.
I am not so much concerned with the language.
I know both you and I are ooncernetl that the role of the Government—the IRS

is to be used to collect the taxes—not to jail wrong doers.

Commi.s.sioner Alexander. I think we have an obligation to collect taxes. We
have an obligation to enforce criminal sanctions. I don't think that there is any
inconsistency between the views I have been trying to express this morning and
this afternoon with re.spect to this problem. Tliose are the views that I was ex-

pressing at some hearings earlier. AVe need to do this job righit. Doing it right

means doing it lawfully. Doing it la\A'fully means doing it effectively.

Mr. Rangel. There are any number of people in my community that, you know,
own fleets of cars. I knov,-, and everybody knows, that they do not work, and
the fact that they were on the DEA list or something of that nature—I mean,
there are people that own fleets of cars in my community, and the poor guy
operating a luncheonette, you know, he will get padlocked. It just seems to

me that it would be consistent—since tax collecting is your prime responsibility
—

if anyone turned in some of these i)eople, for you to say, "Well, let's check it out."

These guys are not even relying on having a job. A part of their reputation is

that they don't have work.
If the DEA had a list of people that they just could not make a case against,

but it was clear that they had bank accounts and obvious wealth, I don't see

where we have to be a crime fighter to say that that is part of your business

to investigate it.

CommLssioner Alexander. We agree ! That is what we are trying to do here.

Mr. Rangel. I thought that your preliminary remarks were, you know, that you
were really out there—well, that is OK.

ISenator Bayh and I probably differ, but we are in accord, so we migbt as well

leave on that note.
Commissioner Alexander. We think it is a sound agreement. We think we are

going to have a sound, responsible, and effective program.
Mr. Jones. Thank you.
Mr. Commissioner, I just have a few more questions in the area of hardship

cases.
I sent you a letter on July 21. I had some field hearings in Oklahoma and, fol-

lowing that, a number of constituents met with me to explain their own particix-
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lar problemis. One of them tihat I sent to you, if I remember the fact situation

correctly, is the incredible story of a gentleman who worked ou)t an installment

payment ; was maiking the payments to the wrong office. He was later notified

that he was making the payments to the wrong office and then, subsequent to

that, his check—his employment check—was seized, and then his bank account,
and then he wrote a check to the insurance company, and that bounced, and his
insurance was cancelled. Then his house was sold—'an $18,000 house was sold for

$2,900.00.
Mr. Rangel. The Agent bought it !

Mr. Jones. But these kinds of hardship cases apparently are more common than
we would like to think. As I understand it, in the southwest Division, the In-

ternal Audit found that, out of 60 seizures and sales reviewed, 52 had violations
of prescribed procedures.
Now, is this a problem in sales?
Is this common, or is it i>eculiar to the Southwest Division, or what?
Commissioner Alexander. There are three problems, really: (1) Policy, (2)

Practices, and (3) The specific case.

First, we are reviewing our policies now, with respect to minimum bids. A
minimum bid is involved in the type of situation that you described.
We have reviewed our policies, and we have described the results of part of

this review there, requiring a high level of proof before seizure is made of a
family residence. I think our instructions are clear on this. I am talking about
policy. I am talking about practices out in the field.

We try to do our best to get our policies disseminated to the people that have to

practice what they preach ; and try to see to it that they do their jobs diligently,
and well. We think that, generally, they do. We are not perfect. We make mistakes.
We have made some in some of these instances that you brought to our atten-
tion—in this particular case.
As is not uncommon, there are some facts that are necessary to complete

the picture, and when the picture is completed by those facts, it is not as oblique
as it would appear without those facts.

An $18,000 or a $20,000 house, for example, may have an encumberance on it

of a considerable size—a size such as to bring a much smaller figure into focus
as not far from the value of the equity as contrasted with the gross value of the

house, for example.
There may be other problems and reasons why the figures may be closer

together than would appear.
There may be failures in communication—and there frequently are—on our

side. There are also failures in communication on the side of the taxpayer,
which occur not infrequently.

Selective memories—I heard a lot about that this morning. Selective memo-
ries. It is not uncommon for people to remember what they want to remember.
Childhoods are all happy and perfect, I guess.
There was nothing whatever wrong with the old narcotics program.
The three Supreme Court decisions never occurred.
A selective memory is a good thing to have, but it is much better to remember

things as they really were, rather than as we wish they had been.
Mr. Jones. Let's just take what I mentioned on this Internal Audit in the

Southwest District. Fifty-two out if 60 cases, the audit showed, had violations
of prescribed procedures.
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^cbrral Criminal (3In(irsiigators JVssoriatiou

P.O. Box 353

Forestville, Connecticut 06010

April 18, 1975

Mr. Donald C. Alexander
Commissioner of Internal Revenue
Room 3000
1111 Constitution Avenue, N.W.

Washington, D.C. 2020A

Dear Commissioner Alexander:

I am the Executive Secretary of the Federal Criminal Investigators
Association which is composed of both active and retired criminal investigators
employed by the United States Government. We have approximately 900 Special
Agents of the Intelligence Division, I.R.S., as members, which we believe is

approximately 50% of your Intelligence Division working force.

I am writing to ask your assistance in my organization's attempt to

determine the validity of certain rumors regarding a number of your decisions which
are liaving a demoralizing effect on the investigative personnel of the I.R.S. and

thereby reducing its efficiency. I am not attempting to interfere with the pre-

rogatives cf management of the I.R.S. as they have a difficult enough job. How-

ever, I am taking the liberty of appealing directly to you because I know that you
are just as concerned as we are in seeing that both the needs of your investigators
and the Government are served.

Let me give you an example of how an unfounded rumor was handled by
the F.C.I. A.

After the passage of H.R. 9281 (2 1/255 retirement bill), we received
numerous inquiries indicating that various agencies were reviewing their criminal

investigator position to determine if the GS-1811 classification was justified.
Part of the rumor was that Special Agents of the Intelligence Division would be
reclassified to general investigators and that their positions would be downgraded
or abolished. Our inquiries established that there was no validity to this rumor
and we passed this information to our membership by publishing our findings in our

monthly newsletter.

However, since that time, numerous other rumors have circulated causing
grave concern among our members and these rumors were buttressed by certain actions
of your office. Will you please take time from your busy schedule to give us your
comments on the following areas of concern:
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1. Restrictions on Title IS Investigations

Your text material for a speech before the Annual Convention of the Tax Section
of the American Bar Association, Honolulu, Hawaii, on August lA, 1974, indicated
a strong and drastic move away from the use of the Internal Revenue Service as a
"law enforcement agency." If this is to be your policy for the future, what role
do you have planned for the Intelligence Division?

2. Restrictions of Arrests by Special Agents

In numerous conversations you have indicated strong opposition to Special Agents
making arrests, particularly when shown photographs of suspected felons in handcuffs.
Are you opposed to the use of established law enforcement procedures In tax cases,
at the risk of the safety of the Special Agent and the arrested individual? Would
you prefer that criminal investigators in the I.R.S. not make any arrests? If so,
how do you expect the courts and the public to consider tax evasion a serious crime
(which it must, if voluntary compliance is to continue) when I.R.S. does not con-
sider it or treat it as a serious crime?

3. Frohibitions on Special Agents Participating in Raids

Improper conduct by a criminal investigator during a raid can generate unfavor-
able publicity and possible law suits for damages. However, such isolated in-
stances do not call for the complete abandonment of this investigative technique
but, rather, are a lesson upon which to formulate future conduct. If one of your
investigators abuses his subpoena authority, does that mean that you will forbid
all investigators from using this authority? Is there perhaps another reason for
prohibiting your investigators from participating^ in raids and arrests with other
Federal agencies, even when they can gain valuable information on a person they are
investigating?

4- Pe-emphasis of Strike Force Program and Narcotics Traffickers Program

You have stated that the Internal Revenue Service has changed the criteria for
involvement in these activities in that they must satisfy the revenue and pro-
fessional criteria which have long been established within the I.R.S. as guides
for channeling its resources. Further, you have stated that in the future, special
activities will have to compete openly and equally for resources against the regular
tax administration activities. It is the opinion of the Association that the I.R.S.
cannot and should not divorce itself from the needs of the government as well as
the public which it serves. In the areas of Organized Crime, Narcotics Traffickers
and Political Corruption, history has proven that numerous skillful violators of
various statutes of the U.S. Code have only been brought to justice through the
judicious use of tax laws. Theiefore, to curtail or restrict such resources from
endeavors in these areas is to deny the public, for whom we all work, the right to
a fair, unbiased and impartial return on its investment and to deny your criminal
investigators the integrity of a system which should be operated impartially. Is
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there not a need for I.R.S., as well as all other enforcement agencies, to be

vitally concerned with law violators? Should we not utilize, whenever and where-
ever needed, all our resources to combat crime? Is not the I.R.S. one of these
resources?

5. Restrictions on Premium Pay

This, above all else, has caused more complaints and rumors than any other

subject. We understand that the study by Treasury has been completed and its

preliminary draft presented to you for comments. Will you follow the guidelines
published by Treasury? If not, what guidelines will you issue? Can you put to
rest the persistent rumor that your restrictions on premium pay were designed to

defeat the new legislation making such pay part of the base pay computation for
retirement purposes?

Is it not to the benefit of the taxpayer that the investigation be completed
as speedily and efficiently as possible? Is it not to the benefit of the witness
contacted during an investigation that they be contacted in the evening rather
than normal daytime working hours when they might suffer a loss of pay? Does not

premium pay save the government and witnesses both time and money in addition to

speeding up the investigation?

Kow can premium pay be applied after the fact when regulations prohibit it?

What happens when an agent is required to interview a witness after hours, the
situation is uncontrollable and the agent is not on premium pay? Why is I.R.S.
the only U.S. Treasury law enforcement agency that administers premium pay
differently? On again, off again - more off than on, regardless of whether the
cases call for the investigator to be on premium pay.

6. Suspension of Information Gathering and Retrieval, and Confidential Funds

Since the inception of the Intelligence Division, it has always been the policy
and DUTY to receive, evaluate, and when necessary, investigate fully any infor-
mation which has a tax consequence and comes to the attention of any Special Agent.
However, with the suspension and/or restrictions placed on Information Gathering
and Retrieval and the use of Confidential Funds, you have removed your criminal

investigative personnel from contacts with informants and the surveillance of or-

ganized crime figures, corrupt politicians and narcotics traffickers, since monies
for these activities comes from Confidential Funds. Even worse, you have prohLbltod
your criminal investigators from contacts with other law enforcement agencies ( in

developing information on the aforementioned people) since Internal Revenue Manual
Section 9311.2(3) does not permit contacts outside of the I.R.S. other than public
records. I would be remiss if I did not inform you that the suspension of the
Mainual provisions per.uitting agents from gathering information on people such as
narcotics traffickers, corrupt politicians and organized crime figures might raise

grave questions concerning these suspensions.

No responsible management official can fail to understand the importance of
this function to any intelligence organization.
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Will your future instructions limit the I.R.S. information gathering to merely
straight tax information? Is it not true that many significant income tax cases

are developed as a result of gathering information that appeared unrelated to

taxes? For example, Former Vice President Agnew, Governor Hall and the Watergate
tax cases. Is it not true that a large part of the Intelligence Division inventory
comes from Information Gathering by the Special Agents? I am sure your Special
Agents are not interested in the sex lives of any individuals unless an individual

pays large sums of money for this service and this expenditure is not commensurate
with his reported income. This should cause an agent to become suspicious of

the tax return and rightly so. Would he not be remiss in his duty if he did not

attempt to document this expenditure in any criminal tax case as a cost of living
item in a net worth case?

7. Poor and Inadequate Communications by the Commissioner's Office and Others on
Klatters Affecting Employee Morale in the Intelligence Division

We have received allegations that the Director's communications are often

misinterpreted by your staff before they reach your office. We have been told that

one of your staff has stated that the Intelligence Division is "behind the times."

A fui-ther remark allegedly made by this same individual while he was in a district
was that he "one day would bring Intelligence to its knees." Would you please ex-

plain these remarks, if true . . . and if not true, put this rumor to rest?

8. Adversary Posture of the Commissioner Toward OC&R Section of the Department
of Justice

Numerous reports of conflicts between your office and the Department of Justice

suggest an adversary relationship rather than the spirit of cooperation needed to

work together to perform effectively.

Since the Department of Justice handles the prosecution of all the criminal

cases of the Intelligence Division, is that adversary posture another way of

emasculating the Intelligence Division?

9. Fiestrictions on Legal Use of Electronic Surveillance

If the use of Electronic Surveillance is legal, why do you prevent your
Intelligence Agents from using it? Do you plan to continue this restriction?

10. Failure to Endorse and Support Agressive Fraud Investigations of Major Political

Figures, Organized Criminal Activities and Major Corporations

I would be remiss if I did r.ot call to your attention the reaction of the public
and media to your actions and statements that I.R.S. should prosecute the "little

guy" i.e., the butcher, the baker and candlestick maker while organized crime figures,
narcotics traffickers and major political figures are pushed into the background. Is

this a correct evaluation of your policy? If not, will you please state your policy
in this area?
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11. Trsmsfer of Wagering Enforcement to BATF

V.'hy this was done we do not know. However, the effect is clear, as your men

and other law enforcement people believe, that you did this because you did not

consider your men capable of doing this type of investigation. Could you explain
the reason for this transfer - especially when the I.R.S. Agents were fully trained

and experienced in the field of wagering and BATF was forced to expend large sums

of money to send its agents to school during a period when the President is calling
for economy in government?

12. Retirement of The Director, Intelligence Division

It has been alleged that the Director of the Intelligence Division has retired

because he was being pressured by your office to conduct investigations on the

"little guy" as opposed to his policy of conducting investigations in accordance

with the mission of the Intelligence Division. This mission is, in fact, the iden-

tification of and agressive enforcement of pockets of non-compliance which encompasses
Narcotics Traffickers, Organized Crime Activities and political corruption. Will

you advise whether or not these allegations are true?

13. Disclosure of Identity of Confidential Informants

Another recent development are the questions Internal Audit (a non-criminal

division) is asking your criminal investigators about their contacts with "con-

fidential informants" even though no payment was made to the informant. It appears
from the questions that they are attempting to learn the names of these informants.

As any criminal investigator knows, once an informant's name has been disclosed to

another individual, two things usually occur: a) the informant is useless to the

investigator from then on, and b) other informants discover that you divulged a

name without the informant's permission, and they, therefore, refuse to give you

any further information.

The above restrictions plus others instituted by the I.R.S. prevent the Intell-

igence Division from developing informants to give them information on corrupt

politicians, organized crime figures and narcotics traffickers. How is the public

going to react to the preclusion of your special agents in investigating political

corruption, organized crime and narcotics cases? Will it not be a "black eye" for

the entire agency?

U. Restrictions on Pre-Trial Publicity Far Beyond the Requirements of the

Attorney General's Guidelines

Is it your policy to restrict pre-trial publicity so that the public will not

be aware that I.R.S. does prosecute tax evaders?

In summary, Mr. Commissioner, whereas each of the circumstances mentioned

herein, taken separately may be explained as a proper exercise of management's

discretion, the sum total of all of these restrictions and curtailed activities can
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create the impression that your intent is to reduce the effectiveness of all criminal

investigative aspects of the Intelligence Division. Apparently you want criminal

investigations conducted but more along the lines of an audit examination. In this

manner, very few - if any - criminal cases will be made against organized crime

figures, narcotics traffickers or corrupt politicians - but only on the low and middle
income class people.

Finally, all of the above lend credence to the suspicions being
whispered that it is your intention to destroy the effectiveness of the Intelli-

gence Division, long recognized as one of the leading Investigative agencies in
law enforcement.

I am pleased to offer you the services of the Federal Criminal Inves-

tigators Association to assist you in any way we can to fulfill your law enforcement
functions and to enhance the professional level of Federal Criminal Investigators.
I sincerely hope that our correspondence will bring about improved understanding
and communication between your office and your employees. Your views on these

subjects will be disseminated throughout the Federal law enforcement establishment.

Sincerely yours,

FEDERAL CRIMINAL INVESTIGATORS ASSOCIATION

>3^^»^^

JPR/ecf

/
NyJohn

P. Ryan

\ ExecVtive Secretary
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Interncj! Revenue Service

D.ite .n r-fi'-j !e*eT to

. MAY 1 6 1975 ^p

Mr, John P. Ryan
Executive Secretary
Federal Criminal Investigators Association
P.O. Box 353

Forestville, Connecticut 06010

Dear Mr . Ryan :

Commissioner Alexander has asked me to reply to your letter of

April 18, 1975, conveying your concerns, and those of your membership,
about certain matters relative to the IRS Intelligence Division. In

recent weeks, this particular arm of the Service has received consider-
able coverage in the news media — much of it based on incomplete facts
and considerable misinterpretation. Many of the issues raised in your
letter are the same as those that have been receiving a great deal of

attention from the news media. I welcome this opportunity to respond
to the questions you have raised and, hopefully, help dispel any rumors
or misinterpretations about the Intelligence Division and Its continuing
role as the criminal tax law enforcement arm of the Service.

In order to put my answers in proper perspective, I think that it

would be useful if I were to explain why we believe that the criminal

Investigative role of the Internal Revenue Service must be limited to
the enforcement of the tax laws. The reason Is simply that we believe
it is vital to the survival of the IRS as an effective administrator
of our self assessment tax system.

The Internal Revenue Service probably intrudes more deeply and
more frequently into the private affairs of more Americans than any
other organization, public or private. Last year, for example, more
than 83 million individuals (or fiduciaries) filed Federal inccrme tax
returns and over 1.76 million Individual and fiduciary income tax

returns were audited by the Service. It is essential to the continued

viability of our self assessment system, and to the effective civil
enforcement of the tax laws, that the public have confidence in the
Internal Revenue Service. I believe that this confidence will be

severely impaired if the Internal Revenue Service permits its civil
enforcement powers and personnel to be used in mere fishing expeditions
where there is, at best, a mere suspicion of tax evasion, or if the

Service begins collecting information about the subjects of such

suspicions, or paying confidential Informants for Information In such

circumstances.

80-321 O - 77 - 25
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I want to make It clear that we are firmly behind the efforts to

eliminate corruption in public office and other so-called white

collar crimes, particularly tax crimes. I am sorely disappointed
when a Federal prosecutor declines to prosecute, or a Federal judge
declines to inpose a jail sentence in a tax evasion case because of

his/her view that tax evasion is not a serious offense. Whenever

the Internal Revenue Service uncovers any evidence of a violation of

Federal laws other than the tax law, we are quick to furnish that

information to the appropriate agency. However, I also believe just

as firmly that if the Internal Revenue Service permits itself and

Its employees to become entangled in investigations relating to those

who are suspected of committing only non-tax related crimes, public

confidence in the IRS as the tax administrator will be shattered,

and our system of self assessment and our high voluntary compliance

levels will be severely damaged. Quite simply, our present revenue

collection system cannot be administered by an agency which lacks

public confidence, and the type of criminal law enforcement activities

which are currently being urged on the Service will destroy that

confidence.

I am quite sympathetic with the budgetary and manpower pressures

that affect the Justice Department, and with the fact that they do not

have enough qualified people to do their job. However, the remedy is

not for the Internal Revenue Service to do their job for them, because

of the adverse impact this would have on our job of administering the

tax laws. The Service stands ready to aid them in every way possible

in acquiring the funds, personnel, and expertise which they need. For

example, we are ready to provide accounting and auditing training to

Justice Department employees who may need, but lack, those skills.

And when they are able to develop sufficient indication of a criminal

tax case, or when such an indication is developed by our Audit personnel,

our Intelligence personnel will exert their full energies to bringing

the case to a successful conclusion.

I will respond to each of your questions in the order in which

they were presented in your letter.

1. Restrictions on Title 18 Investigations

The Intelligence Division will continue to be the criminal

investigatory function within the IRS charged with the responsibility

of enforcing Title 26 violations. In addition, violations of Title 18

provisions will be investigated when committed in contravention of the
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tax laws. However, Intelligence Division resources will not be used
to Investigate violations of Title 18 which do not have any tax

inplications. This in no way affects the status of the Intelligence
Division as a law enforcement agency. It is merely a position which
focuses on the specific investigative jurisdiction and responsibilities
which the Intelligence Division is authorized to enforce.

2. Restrictions of Arrests by Special Agents

The IRS does treat tax evasion as a serious crime and on many
occasions the Commissioner has made very clear his position that tax
violations are serious and that there should be more severe sentences
for convicted tax criminals. The fact that tax cases are within the

province of the Justice Department when most arrest situations arise,
makes it the responsibility of the United States Marshals, not IRS

special agents, to effect the arrests. Our position in this regard
does not lessen the seriousness of tax evasion, but does recognize
the U.S. Marshals as the proper arm of the judicial system to make

post indictment arrests. Proper utilization of resources dictates
that each agency within the government perform those functions for
which tliey are responsible.

3. Prohibitions on Special Agents Participating in Raids

As you recognized in your letter, improper conduct by agents
conducting raids is one of our concerns. However, a more likely
danger exists in exposing our agents to possible legal actions

involving alleged crimes and torts committed by other participants
in a raid over which IRS has no control. It is important to note
that the type raids you mention in your letter do not include IRS

participation in the planning stages, and as a consequence the IRS
has little control over the ultimate outcome. Furthermore, any
tax-related information developed as a result of such raids can be
obtained by IRS agents after the raid.

4. De-emphasis of Strike Force Program and Narcotics Traffickers

Program

The IRS will continue to participate in the Strike Forces and
to investigate significant narcotics traffickers provided the investi-

gations are for tax law violations. The IRS cannot utilize its

resources for the sole purpose of correcting social ills. Such results
often do occur, however, as a by-product of our tax law enforcement
activities. Nevertheless, we must bear in mind that the principal
responsibility charged to the IRS by Congress is the effective admin-
istration of the tax laws, and our ability to discharge that responsi-
bility can be impaired by our engaging in other activities.
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5. Restrictions on Premium Pay

The IRS will continue to abide by the Treasury Department guide-
lines regarding premium pay. The present IRS policies on premium pay
are temporary measures until the new Treasury guidelines are published.
Any Inference that the present IRS policies regarding use of premium
pay are intended to reduce retirement benefits is simply not correct.

The IRS administers premium pay according to the Civil Service
regulations which require periodic reviews to determine an employee's
continued eligibility for premium pay and prohibit retroactive
determinations. Where those reviews indicate that an employee should
continue on premium pay, he will continue to have that status.

6. Suspension of Information Gathering and Retrieval, and Confidential
• Funds

The recent suspension of the Information Gathering and Retrieval
System is a temporary measure. We. are currently preparing guidelines
for a new system, which will permit special agents of the Intelligence
Division to continue to meet their responsibilities to seek and assemble
information necessary for the discharge of their duties. The principal
difference from the prior system will be a much greater emphasis on

ensuring that the information gathered is directly tax-related. We
have neither the duty nor the resources to assemble information which
does not, In some way, relate to ongoing or contemplated IRS investi-
gative actions. Rather than being a hindrance to law enforcement, we
view the changes in our information gathering procedures as a major
step in making our law enforcement activities more efficient.

With regard to the use of confidential funds, this is an area
that is currently under intensive study, both within the IRS as well
as by outside agencies. Decisions as to the ultimate continuance or

modification of this practice have not yet been made.

7. Poor and Inadequate Communications by the Commissioner's Office
and Others on Matters Affecting Employee Morale in the

Intelligence Division

The establishment and maintenance of effective communications is

perhaps the most common problem faced by large, multifunctional

organizations. The IRS is no exception. We are constantly seeking
better ways to keep our employees informed about the actions of

management and, conversely, to keep ourselves informed about the
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entire spectrum of IRS activities. The nature of our organization,
of course, requires that communications pass through various levels

of authority en route to their ultimate destination. This fact may
have contributed to your inference that communications from the

Director of Intelligence are often "misinterpreted" by members of

the Commissioner's staff before they reach Commissioner Alexander.

What normally occurs is that the Director, Intelligence Division

makes recommendations to me or prepares correspondence to the

Commissioner for my signature. If I elect an alternative course of

action to that proposed by the Director, Intelligence Division, it

Is not the result of misinterpretation of his views bat the choice

of another option reached after considering the various alternatives.

I seriously consider his views when making any decision which impacts
on his area of responsibility.

You also quote an unidentified member of the Commissioner's staff

as having said that Intelligence is "behind the times", and that he

"one day would bring Intelligence to its knees." I do not know whether

such remarks v;ere actually made by anyone. I can only assure you that

they do not represent my views, nor the views of the Commissioner.

8. Adversary Postu-'e of the Commissioner Toward OC&R Section of the

Department of Justice

First, I would like to point out that in the processing of our

criminal cases, our relationships with the Department of Justice

continue to be e.xcellent. It is in the area of policy considerations

in the application of IRS resources that we have views that may differ

from those of some Justice Department officials, particularly in the

matter of Strike Forces. T believe we are in agreement that the

basic concept of the Strike Force is sound and should be continued.

However, I believe our major contribution must come about through
our enforcement of the tax laws and tax-related Title 18 provisions.
I think it is this posture that may have caused some misunderstanding

between our two agencies. However, to label this an "adversary

posture" is, In my view, a gross exaggeration of the situation.

9. RestrictJons on Legal Use of Electronic Surveillance

The IRS does permit the use of electronic surveillance provided

the consent of at least one of the participants has been obtained

and that certain designated officials grant their approval. In order
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to conduct electronic surveillance without any participant s consent,
It is necessary to obtain a court order under Title III of the Omnibus
Crime Control and Safe Streets Act. This statute does not authorize

non-consensual nonitoring to investigate violations of Title 26.

10. Failure to Endorse and Support Aggressive Fraud Investigations of

Major Political Figures, Organized Criminal Activities and Kajor
Corporations

It is simply not true that the IRS wants to prosecute the "little

guy" at the expense of foregoing prosecutions of racketeers and

political figures. There have been a significant number of racketeers

and political figures prosecuted since Commissioner Alexander took

office. To achieve the ciaximuni levels of voluntary coEpliance with

the tax laws, it is necessary that criminal enforcement activities be

directed toward all segments of the taxpaying public. This would

.include some attention to the "ordinary" tax crininals as well as those

involved in organized crime or political corruption.

11. Transfer of Vfagering F.nforcenent to BATF

The decision to transfer this responsibility was made by top

officials of the Treasury Department. Before making the decision,

they reviewed position papers and proposals submitted by both agencies —
IRS and BATF. The facts cited in your letter regarding the availability
of trained IRS personnel and their prior experience in enforcing these

statutes wore among many factors that were considered in making the

decision. I have no doubt that IRS Intelligence personnel are fully

qualified and capable to enforce the wagering laws, nor was any such

doubt expressed by the officials making the decision. The key factor

was to try to derive the greatest benefit from the effective deployment
of Treasury's law enforcement personnel.

12. Retirement of the Director, Intelligence Division

The Director has stated that he is retiring for personal reasons.

13. Disclosure of Identity of Confidential Informants

The IRS Inspection Service has always had the responsibility to

review the procedures and practices of other segments of IRS to ensure

adherence to existing laws, regulations and rules. In the light of

recent events, it has become necessary to conduct a thorough review of

the use of informants by the Intelligence Division. Such a review may
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require that Inspection be given the nanes of certain, selected
informants for purposes of verification of payments and other pro-
cedures. This does not mean that complete lists of ill informants
used in a given district will be disclosed to Inspection. It does

Eean that each Intelligence Division Chief should raintain a list of

informants and, upon receipt of a duly authorized request, reveal
the nar.es of a selected few informants for test check or verification

purposes. This Inspection responsibility is not new, nor is the

process of verifying transactions with informants. I believe the

current concern on this issue has been sparked, to a great extent,

by the recent misleading publicity regarding IRS informants.

lA. Restrictions on Fre-Trial Publicity far Beyond the Requirements
of the Attorney General's Guidelines

IRS guidelines regarding pretrial publicity were designed with

'two principal objectives in mind. First, they are intended to fix

the responsibility for publicizing these actions with the agency that

has jurisdiction in the case — in this instance, the Department of

Justice. Second, the guidelines are designed to avoid prejudicing an

Individual's right to a fair trial by causing excessive pretrial

publicity. Both of these are genuine concerns that the IRS must

recognize if it is to be successful in its criminal enforcement efforts.

On the other hand, we recognize that a prosecutive action can be

more effective if Jt Is publicized. For this reason, our guidelines
Hri! (Ic'lgned nor to rpurr-icl:, Ijut ulmply to control nur publicity

gc-neratJng acrlvltloc.

Mr. Ryan, let me assure you and the members of your organization
that both Commissioner Alexander and I are keenly aware of the need

for a strong criminal enforcement program as an integral part of our

tax system, 'ne also recognize and appreciate the effective and

efficient performance of the Intelligence Division in this regard. It

is unfortunate that recent events have presented an unfair and distorted

impression of Intelligence and of our views toward it.

Once again, I thank you for this opportunity to present our views

on these very important issues. Please convey them to your members,

along with my reassurance of support for the important role of the

Intelligence Division as one of the top law enforcement agencies in

the federal service.

With kind regards.

Sincerely,

r/.
--') ^^'

P.. Wolfe,
Assistant Commissioner

(Compliance)



C. Treasury Policy

To : Edward C. Schmults, Under Secretary.
From: David R. Macdonald, Assistant Secretary (Enforcement, Operations &

Tariff Affairs) .

Subject : Narcotics traflBcker program.
June 27. 1975.

As you requested, I have reviewed Commissioner Alexander's memoranda of
June 7 and 9 to the Deputy Secretary concerning the Narcotics Trafflclter Pro-

gram. Although I share the Commissioner's desire that our tax enforcement
policies should be equitable and enhance the Service's public image, it seems that
we have different opinions regarding the role of the IRS special enforcement
programs in achieving those goals.
The memoranda raise the following issues :

JUNE 7 MEMORANDUM

(1) The equity of the IRS tax enforcement policies.

(2) The public's reaction to those policies.

(3) The use of the IRS authority to terminate tax years and to make jeopardy
assessments.

(4) The cost effectiveness of the NTP vs other IRS programs.
(5) The decline of the NTP activity at a time when there is national concern

over the increase in the drug traflBc.

(6) The allegation that NTP cases have not met the selection criteria that

other cases have met.

(7) The proposal that resources previously allocated to NTP be allocated to

other IRS programs.
JUNE 9 MEMORANDUM

(8) The advisability of sponsoring new legislation to amend 21 U.S.C. 881(a)
to permit the forfeiture of cash or other property found in the possession of a

drug traflBcker.

COMMENTS

(1) Equity of IRS Enforcement Policies

For many years IRS enforcement policies have been vulnerable to the charge
that they favor those engaged in illegal occupations. In FY 1974, IRS oflSce

auditors examined 1,455,000 returns, mostly of low and middle income taxpayers
engaged in legal activities. The additional taxes and penalties recommended
totalled $335,300,000—$230 per return. During the same year, the IRS Audit
Division examined 2.030 NTP cases and recommended additional civil assess-

ments and penalties totalling $69,500.000—$34,236 per ca.se. Even if the NTP
figure is discounted as much as 90%, the NTP average would still be 10-15 times

larger than the average return from the ofiice audit program which accounted
for 82% of all the examinations of individual and fiduciary income tax returns

completed in 1974.

These figures clearly show that the IRS civil enforcement effort is continuing
to concentrate on the "little guy." One reason for that may be that the criminals

do not willingly cooperate with the tax authorities. They do not even file returns

in many instances. I understand, for example, that a high percentage of the NTP
cases—perhaps 25% or more—involve persons who have failed to file income tax

returns.

(2) Public Reaction to IRS Enforcement Policies

The only recent professionally conducted attitude survey related to IRS
enforcement policies appears to have been the one sponsored in 1966 by the

IRS and the Tax Division of the Department of Justice. It was conducted by the

University of Michigan and the results were contained in a study published

(342)
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by the IRS in 1968. The survey clearly shows that the public wants people
engaged in illegal occupations to pay their rightful taxes and expects the Gov-
ernment to discriminate in prosecuting and penalizing tax violators.

The attached newspaper clippings indicate the favorable publicity developed
for the IRS in connection with some of the NTP cases prosecuted in period
1971-1974. (Attachment A)

(3) The Use of the Authority to Terminate Tax Years and to Make Jeopardy
Assessments

The Commissioner's memorandum does not state how many times NTP
terminations and jeopardy assessments have resulted in substantial reductions
and refunds. The frequency is only described as often. It is my understanding
that in more than 4,000 such cases, involving assessments of more than $140,-

000,000, relatively few taxpayers contested the assessments. In the four years
the OflBce of Law Enforcement was actively involved in the operation of NTP,
the IRS reported no more than 8 or 9 cases in which there was adverse court
action.

The service also makes seizures in connection with its routine collection

activity. Those seizures have probably resulted in more adverse publicity than
the seizures based on NTP terminations and jeopardy assessments. However,
no one has suggested that they be abandoned.

Obviously, any sumrnary authority should be used with discretion ; neverthe-

less, virtually none of the revenue realized as a result of the NTP seizures would
have been collected if the special assessment procedures had not been used.
I fail to see why the use of these procedures should be condemned because they
also happen to remove working capital from the illegal traffic in drugs. The
precipitious drop in such assessments and seizures from $14,000,000 in FY 1973 to

less than an estimated $3,000,000 in FY 1975 may have been a factor in the ap-

parent increase in drug traffic during that period.
In my opinion, the IRS has a duty to u.se terminations and jeopardy assess-

ments to protect the revenue whenever necessary ;
there shoiild be no reluctance

to use its powers, based upon probable cause and in compliance with the statute,

just because illegal income is involved.

(4) Cost Effectiveness of the NTP fs Other IRS programs
The Commissioner's memorandum does not contain enough information to

make a meaningful analysis and is, in fact, misleading for the following reasons :

(a) The $35 million revenue figure appears to be very questionable.

(b) The cost figure used in the comparison is more than twice as large as it

should be.

The revenue is understated and the cost is overstated.

The IRS normally does not have the capability to determine the amount of

revenue collected as the result of the assessments made in connection with a

given program. To our knowledge, there has been no attempt to develop similar

figures for any other program. While we have not examined the procedure used
to develop the figures for NTP, the figures cited in the IRS memorandum are

suspect. I'rom the inception of the program through the 3rd Quarter of FY 1975,

the IRS reported seizures of $32.7 mi'lion and total collections of $35 million.

The spread of $2.8 million is not realistic. Most of the cases against major traf-

fickers which did not involve seizures should have produced several million

additional dollars in revenue. Furthermore, the 3rd Quarter FY 1975 report
from the IRS (Attachment B) shows a $34.5 million figure for collections

through FY 1974. It also indicates that collection figures are not available for

FY 1975. Under these circumstances, we find it difficult to rely on $35 million

as a true indication of what has been collected.

On the cost side, the IRS memorandum states that $53 million was expended
to collect whatever revenue was actually collected. Included in the $53 million

was $32 million expended by the Intelligence Division. As most IRS managers
well know, the Intelligence Division does not raise revenue. Audit programs
are judged on the basis of additional assessments recommended versus Audit
costs. Collection programs are evaluated on revenue collected versus Collection

costs. The activities of the Intelligence Division are not directly related to reve-

nue collections ; its principal purpose is to encourage voluntary compliance with

the self-assessment system. Therefore, Intelligence costs of $32 million should
be subtracted from the $53 million cited. The NTP revenue raising activities

actually cost $21 million.
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While we do not know the total amount collected as a result of the NTP activi-

ties, it is obvious that, since more than $30 million was seized, the civil side of

the program has more than paid for itself. If NTP is to be compared with other

audit or collection activities, the comparisons should be made with each of the

other programs, by audit class and type of return fi'ed. The overall statistics are

distorted by corporate returns, and the statistics from the examinations of the

returns of individuals suffer by comparison.
In terms of the return on the Intelligence Division's activities, the newspaper

clippings referred to in (2) above and the much longer prison terms imposed on

NTP tax evaders speak for themselves. On the basis of the conclusions of the

IRS-Justice study on the Role of Sanctions in Tax Compliance, NTP has been

very successful. The punishment of the violators has been significant, and it has

been communicated to the tax paying public. Very little publicity is generated by
most of the cases against nurses, doctors and mechanics.

(5) Decline of NTP Activity During a Period When the Drug Traffic Is Increasing

The IRS quarterly reports on NTP show a steady decline in activity beginning
in 1973 when the Office of Law Enforcement reduced its role in the management
of the program. At a time when the Vice-President and other senior people in

the Administration are very concerned about the drug traffic, the IRS has re-

ported that it is not using a major portion of the funds allocated to it for the

fight against drug dealers. The statistics and the Commissioner's remarks (At-

tachment C) indicate that the program is l)eing deliberately phased out.

The Treasury Department could be severely criticized for its failure to sup-

port NTP; especially since Treasury has been so active in other anti-narcotics

efforts.

(6) Allegation That NTP Cases Have Not Met the Selection Criteria That Other

Cases Have Met
The statement that the NTP cases did not initially meet the test of being tax

related is false. In fact, on the average, the quality of the cases has decreased.

The following statistics on additional assessments are based on IRS reports :

Fiscal year
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officials have a natural repugnance to dealing with the criminal element even

though it is productive from a revenue point of view.

(8) New legislation to permit forfeiture of currency under 21 U.S.C. 881(a)

While I have no objection to such legislation, it will not do the entire job. The
Government will still be required to prove that the cash was connected to the

drug activity. Even if that could be done, the IRS, in many instances, would find

it necessary to conduct a tax examination. The tax law does not exempt drug
dealers from liability for Federal income tax.

On June 9, before I was aware of his memoranda of June 7 and 9, I sent the
Commissioner the attached memorandum regarding NTP (Attachment D) and
invited his suggestions on how NTP might be revitalized. I believe my memoran-
dum is still valid and that the IRS, perhaps with additional oversight from
Treasury, should reactivate NTP at this time.

Attachments.

Internal Revenue Service Memorandum
June 7, 1975.

To : Mr. Stephen S. Gardner. Deputy Secretary.
From : Commissioner.
Subject : Narcotics traffickers program.

Since liecoming Commissioner of Internal Revenue nearly two years ago, I

have sought to have all of the Service's policies and practices reflect equity in the

administration and enforcement of the tax laws. The public's trust in the IRS as

a wholly impartial administrator of the revenue laws is a basic underpinning of

our voluntary tax compliance process. When the Service is assigned missions,
whose primary objectives are not directly tax related, aimed at selectively con-

centrating its enforcement efforts against particular activities or individuals,
the public may come to accept the view that the IRS is a tool to be wielded for

policy purposes, and not an impartial component of a democratic mechanism
which applies equally to us all.

In 1974, as a result of the concerns expressed above. I had the objective of the

Service's participation in the Treasury Department's Narcotics Traffickers Pro-

gram (NTP) revised as follows :

"To achieve maximum compliance with the internal revenue laws by use of

the civil and criminal sanctions against middle and upper echelon narcotics

traffickers."

Subsequently, after considerable thought and study, I further reappraised the

IRS role in NTP, and determined that our Narcotics Traffickers Program activ-

ities should be integrated into the Service's regular tax enforcement efforts. This
decision has been reflected in our FY 1975 MBO objectives, in which the Service's

NTP activities have been subsumed under our overall Tax Fraud objectives.

This decision to re-orient our NTP activities vis-a-vis our other compliance
programs has not been based solely upon the issue of equity or simple concern
for our public image. The Narcotics Traffickers Program has raised significant

operational issues for us as well. Because of the special nature of NTP cases,
the Service has been called upon to make disproportionate use of termination and
jeopardy assessments, powerful enforcement measures originally intended for

extreme exigencies under the normal revenue collection process. Upon detailed
full year follow-up examinations, however, such assessments have often resulted
in substantial reductions and refunds. This has left the Service open to charges
of improper behavior; therefore, action was taken to restore rei-traint and to

exercise careful judgment in order to avoid excessive and unreasonable termi-
nation and jeopardy assessments.

Moreover, the Narcotics Traffickers Program is deficient as a tax-related ac-

tivity, in that it has not proven cost-effective, based on revenue yield to date.
From its inception in FY 1972 through the close of FY 1974, the program has
cost the Service approximately $53 million, compared to revenue collections of

only $35 million. Therefore, although the program has been successful in obtain-

ing criminal convictions, it has been very disappointing in terms of its revenue
results when compared with our other compliance programs. Although we recog-
nize that the primary IRS objective of this program is improved compliance
rather than immediate direct tax yield, there is no quantifiable measurement
available to gauge the impact on compliance resulting from the number of prose-
cutions, indictments, convictions, etc., in the Narcotics Traffickers Program.
It is quite probable that the general tax fraud program would generate a some-
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what greater ripple effect on compliance than would the Narcotics Traffickers

Program.
Recently, there has also been a steady decline in NTP cases, due in part to our

applying the same selection criteria as applied in other cases so as to assure that

only cases with substantial documentable tax violations are included in the

Narcotics Traffickers Program. This trend is continuing. It is becoming increas-

ingly clear that, in terms of voluntary compliance effect, our enforcement man-
power would be better applied to other compliance activities. This is particularly

important at present, as our FY 1976 budget, now before Congress, provides funds

only for maintaining current programs, without provision for expansion.
The actions which I have taken integrate the Narcotics Traffickers Program

into the other compliance programs. Thus, if the NTP workload continues to

decline according to present indications^ this would permit the utilization of

unused NTP manpower in the other compliance programs. Of course, the Service

will continue to make narcotics traffickers the subjects of investigations. How-
ever, potential NTP cases v/ill have to meet the same screening and selection

criteria that all other cases must meet in our compliance programs. The selected

cases involving narcotics traffickers would fall into one of the other categories
of our tax fraud and audit programs, as the Narcotics Traffickers Program
would lose its identity as a separate program. The manpower necessary to pursue
these cases effectively will still be available from our other programs. In the
near future I expect to inform Congress, because of Congress' prior actions, of

our plans for change in focus with respect to the Narcotics Traffickers Program,
along with a justification of the rationale for this change.

I have attached a more detailed analysis exploring some of the operational
results of the Narcotics Traffickers Program. I think the data show that alterna-
tive use of the NTP manpower is in order.
Attachment.

Analysis of Narcotics Traffickers Project

The Narcotics Traffickers Project was established by the Treasury Depart-
ment on July 7. 1971, following President Nixon's June 17, 1971 omnibus drug
control message to Congress announcing the Administration's expanded effort to
combat the menace of drug abuse. This message included the establishment of a
high priority program to conduct systematic tax investigations of middle and
upper echelon narcotics traffickers. The original purpose of this program, as
stated by the Treasury Department, was "To mount a nationally coordinated
effort to disrupt the narcotics distribution system by employing the tool of
intensive tax investigations of these key figures. By utilizing the tax laws, both
civil and criminal, our objective is to drastically reduce the profits of this

activity by attacking the illegal revenues of the narcotics trade."
To carry out the Narcotics Traffickers Program, in FY 1972 Congress author-

ized $7.5 million and 541 positions (250 man-years) of which 200 were special
agent, 200 revenue agent and 141 operational support positions. These positions
were annualized in the FY 1973 budget at a cost of $14.4 million. In addition, in
FY 1973 Congress authorized supplemental funds of $4.5 million and 238 posi-
tions (198 man-years) of which 168 were .special agent and 70 revpuue asent
positions. In FY 1974 Congress approved the IRS budget request for 901 average
positions for the Narcotics Traffickers Program at a total one year cost of $23.2
million (270 revenue agent, 353 special agent and 278 operational and adminis-
tration support positions).

Annually, the resource levels allocated to the Narcotics Traffickers Program
are as follows :
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Since the Service was concerned about ttie interpretation of its role in the Nar-

cotics Trafficlvers Program—which should have been the placing of emphasis on

narcotics traffickers who violate tlie tax laws—the objective of this program was
revised by the Internal Revenue Service as follows : "To achieve maximum com-

pliance with the internal revenue laws by use of the civil and criminal sanctions

against middle and upper echelon narcotics traffickers and financiers."

We have recently conducted an evaluation of the Narcotics Traffickers Project.

From this program analysis we have determined that the costs for the Narcotics

Traffickers Project have exceeded its tax yield, based on revenues collected

through FY 1074. From its inception in FY 1972 through the close of FY 1974,

the total IRS costs are $52.6 million, compared with revenue collections of

$34.6 million (Table 1 attached). These collections represent about 10% of the

$218.1 million NTP assessments recommended by our Audit Division. It is

recognized that at the close of fiscal 1974 there were a number of NTP cases still

in the Audit, Collection, and Intelligence pipeline and that for cases already
worked some portion of the NTP recommended assessments will become collectible

in the future. In addition, as of the close of FY 1974, the Collection Division had
assets with an estimated value of $3.6 million under seizure and levy which
are still to be liquidated. It is uncertain how much of this $3.6 million will be

realized.

Revenues collected of $34.6 million represent approximately 24% of- the re-

ported assessments of $143.6 million received by the Collection Division (Table

1). These as.sessments primarily pertain to termination and jeopardy assess-

ments and cover FY 1973 and FY 1974 (no data on assessments received by the

Collection Division are available for FY 1972). This overall percentage of collec-

tions in terms of assessments is not expected to change appreciably in the near

future, even though the percentages of dollars collected on cases recently

apses.sed appear higlaer than on cases previously assessed. This recent trend is

a result of actions taken by IRS in FY 1974 to prevent excessive termination and

jeopardy assessments. IRS issued instructions that these assessments should only
be made in strict accordance with the special i>rovisions of the Internal Revenue
Code that permit them and that there should be substantial evidence to make a

more reasonable determination of actual tax liability.

The low percentage of collections in relation to NTP recommended assess-

ments is due in part to the fact that full year follow-up examinations of termi-

nation assessments for non-target cases (very few termination assessments were
made on target ca«es) often result in substantial reductions and refunds to the

taxpayers (these as.sessments account for $103 million, about 50% of the $218.1

million total recommended assessments, Table 5 attached).^ As mentioned above,

in FY 1974 IRS took action to prevent excessive termination assessments by

issuing instructions aimed at basing these assessments on a more reasonable

determination of actual tax liability.

The IRS Intelligence activity on the Narcotics Traffickers Project includes

the following accomplishments : For the period from fiscal 1972 through fi.scal

1974, 1309 investigations completed. 516 prosecution recommendations, 205 in-

dictments and 139 convictions with an average jail sentence of 29 months (Table
2 attached). A number of prosecution recommendations is still under review

by Chief Counsel or the U.S. Attorney's office.

From the inception of NTP through the first six months of FY 1975, 2,142

target cases were selected. However, the number of target cases has been steadily

declining due, in part, to the application of more stringent IRS case selection

criteria de.signed to ensure that only narcotics traffickers with substantial tax
violations are included in the program. The decline in the number of target cases

selected began in FY 1974 and has continued through the first six months of

FY 1975. as evidenced by the completion of fewer investigations during the first

six months of FY 1975 compared with the first six months of FY 1974 (201 inves-

tigations completed in the first six months of FY 1975 compared with 277 cases

completed in the first six months of FY 1974) ."

The decline in NTP cases is also reflected by the reduced number of Audit
examinations of narcotics traffickers target cases and the corresponding diminu-

1 Intornal Audit Rpport on Examination of On-Llne Audit of the Narcotics Traffickers
Procram—Termination Assessments, OfBce of Assistant Commissioner (Inspection), In-
ternal Audit Division.

2 Data for the first 6 months of fiscal vear 1974 are not shown in table 2.
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tion in recommended assessments (157 target cases examined with $4.2 million

in assessments during the first six months of FY 1975 compared with 250 target

cases examined with $18.9 million in assessments during the first six months

of FY 1974, Table 4 attached) .^

There is also a declining trend in the number of termination and jeopardy
assessment cases and the corresponding dollars assessed (175 termination and

jeopardy assessments with $3.8 million assessed during the first six months of

FY 1975 compared with 342 spontaneous assessments with $38.4 million assessed

during the first six months of FY 1974) .^ This decline in termination and jeopardy
assessments reflects the adherence to the aforementioned FY 1974 IRS instruc-

tions aimed at basing these assessments on a more reasonable determination of

actual tax liability.

The reduction in workload is further reflected by the underrealization of re-

sources applied to the Narcotics Traflickers Program for the first six months

of FY 1975, as seen below :

PLANS VERSUS ACCOMPLISHMENTS FOR NTP FOR 1ST 6 MO OF FISCAL YEAR 1975: DIRECT TIME IN MAN-DAYS

Percentage
Plan Actual realized

Audit Division 22,273 17,076 77

Intelligence Division 31,721 24,328 77

The decline in the number of target cases as well as the underrealization of

manpower applie<l to NTP can be expected to continue as evidenced by the de-

clining inventory of target cases.* Further, although the program has been suc-

cessful in ohtaining criminal convictions, it has been very disappointing in terms

of its revenue results compared with the regular audit program in which the

marginal yields are at least three times the marginal cost. Although we recog-

nize that the primary IRS objective of this program is improved compliance
rather than immediate direct tax yield, there is no available quantifiable measure-

ment to gauge the impact on compliance resulting from the number of prosecu-

tions, indictments, convictions, etc. in the Narcotics Traffickers Program. It is

quite prohable that the regular tax fraud programs would generate a somewhat

greater ripple effect on compliance than would the Narcotics TraflSckers Program.
With these facts in mind and in view of the limited success the Service has

had in gaining resource support for high priority tax administration programs—
programs which would have a high revenue yield and an improved effect on tax

law compliance—it would appear that a reorientation of our enforcement re-

sources devoted to the Narcotics Trafl3ckers Program is in order. This is par-

ticularly important since our FY 1976 budget, now before Congress, provides funds
for maintaining current programs only, without any provisions for expansion.
These considerations suggest that actions should be taken to integrate the man-

years devoted to the Narcotics Traffickers Program with the other compliance
programs. Of course, the Service will continue to make narcotics traffickers the

subjects of investigations or examinations. However, potential NTP cases will

have to meet the same screening and selection criteria that all other cases must
meet in the compliance programs of the Service. The manpower necessary to effec-

tively pursue these eases will still be available from the other programs.
The man-years devoted to the Narcotics Traffickers Program would be inte-

grated with the other compliance programs and beginning in FY' 1977, the Nar-
cotics Traffickers Program will no longer be separately identified. If the NTP
workload continues to decline according to present indications, this would per-
mit the utilization of unused NTP manpower in the other compliance programs :

Thus, for example, if in FY 1977 the NTP workload were to warrant a one-third
reduction of the manpower allocated to NTP in FY 1976 (300 special agent and
225 revenue agent man-years are planned for NTP in FY' 1976), this would per-
mit 100 special agent man-years and 75 revenue agent man-years to be applied to

" Data for the first 6 months of fiscal year 1974 are not shown in table 4.
* As of December .31. 1974. .301 joint investigations of target cases were in inventory com-

pared with an inventory of 462 such cases as of June 30, 1974 (Table 2).
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other tax law enforcement programs. With 100 special agent man-years, 290

investigations could be completed in the regular tax fraud program.^ If there

were sufficient NTP workload, 120 NTP investigations could be completed with

the same amount of manpower. Consequently, approximately 170 additional in-

vestigations could be completed in FY 1977 (290 less 120 K
Similarly, with 75 revenue agent man-years, approximately 3,300 field audit

examinations could be made in the regular audit program." If there were sufficient

NTP workload, approximately 500 examinations of returns from NTP targets
could be completed (closed by the Audit Division) with the same amount of

manpower.' Consequently, approximately 2,800 additional field audit examina-
tions could be completed in FY 1977 (3.300 less 500).

It should be reemphasized that although the Narcotics Traffickers Program will

be discontinued as a separately identifiable program beginning in FY 1977, we
will continue our enforcement efforts, through the other compliance programs,
against narcotics Traffickers who violate the tax laws. The selected cases in-

volving narcotics traffickers would fall into one of the other categories of the

Service's tax fraud and audit programs.

Table 1.—Summary of costs, recommended assessments, and revenues collected

under the narcotics traffickers project in the Internal Revenue Service, July 1,

1971 to June 30, 1974 '

Millions

1. Total costs (encompassing the entire Internal Revenue Service)^ $52.6

2. Total recommended assessments by Audit Division ' Fiscal Year 1972

to Fiscal Year 1974 218. 1

Fiscal Year 1972 54. 2

Fiscal Year 1973 94.4
Fiscal Year 1974 69. 5

Fiscal Year 1975 (First 6 months) (not included in $218.1 million

total) - 4.7

3. Assessments received by Collection Division Fiscal Year 1973 to Fiscal

Year 1974' 143. 6

Fiscal Year 1973 95.2
Fiscal Year 1974 48. 4

Fiscal Year 1975 (First 6 months) (not included in $143.6 million

total) 6. 5

4. Revenues collected (Fiscal Year 1972 to Fiscal Year 1974) 34. 6

Fiscal Year 1972 7. 1

Fiscal year 1973 10.9
Fiscal Year 1974 16.5

Fiscal Year 1975 (first 6 months) (not included in $34.6 million

total) 2.3

1 Intelligence activity accomplishments are presented in Table 2.
= For man-years applied to the Narcotics Trafflclfers Program, see Table 3. Costs include

personnel compensation and benefits for all technical and nontechnical personnel, over-
time pay, holiday pay. travel, transportation, and other costs including $4.6 mlllionin
the Narcotics Reserve Fund. The Narcotics Reserve Fund provided for additional operating
costs for such expenses as premium pay, travel, operation of government owned ve-
hicles, securing (purchasing) evidence, communications, printing and other costs.

* For more details, see Table 4.
* These assessments primarily pertain to jeopardy and termination assessments. Data on

assessments received by the Collection Division are not available for FY 1972.

^ Based on the completion of 2.f» investigations per man-year (in the regular tax fraud
program) and on the completion of 1.2 NTP investigations per man-year.

* Based on an estimated examination rate of 44 examinations per man-year in the regular
audit program. Grade of revenue agents was considered in this calculation.

^ For more details, see Table 6.
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5. Amounts reported as uncollectible (Fiscal Year 1972 to Fiscal Year
1974 ' 25. 6

Fiscal Year 1972 6.

Fiscal Year 1973 2. 3

Fiscal Year 1974 17. 3

Fiscal Year 1975 (first 6 months) (not included in $25.6 million

total) 15. 1

B statistics on amounts reported uncollective prior to FY 1974 are not fully comparable
with such statistics for FY 1974 and thereafter, since the reporting system designating an
account uncollectible was changed in FY 1974.

Note.—Details may not add to totals because of rounding.

TABLE 2.—SUMMARY OF IRS INTELLIGENCE ACTIVITY UNDER THE NARCOTICS TRAFFICKERS PROJECT JULY 1

1971 TO JUNE 30, 1974 AND 1ST 6 MO OF FISCAL YEAR 1975

INTELLIGENCE ACTIVITY

Fiscal year—

1972 1973 1974

Target cases selected 791 831 421

Investigations completed 143 503 663

Prosecution recommendations 54 217 245

Indictments 23 96 86

Convictions 6 45 88

Average jail sentence

Inventory of target cases O'oint investigations) as of

June 30 . 554 748 462
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TABLE 4.-SUMMARY OF RECOMMENDED TAX ASSESSMENTS' FOR NARCOTICS TRAFFICKERS PROJECT

BY FISCAL YEAR 2

[Dollar amounts in millions]

Fiscal 1972
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step 1. 56.25=75 multiplied by 0.75=direct man-years available for target
case examinations.

Step 2. The 56.25 direct man-years translates to 14,175 direct man-days, as

14,175=56.25 multiplied by 252 man-days per man-year.
Step 3. 306 target cases can be examined by the Audit Division since 306=

14.175 divided by 46.3 direct man-days applied to a target case.

The estimate of 46.3 direct man-days applied to a target case is obtained as
follows : From fiscal year 1972 through the first six months of fiscal year 1975,
we have, excluding time applied to work in process,

direct man-days applied to target plus related cases 64.704

number of target plus related cases examined 1,396
= 46.3

Step 4. The 306 target cases corresjMJnds with the examination of 765 target
returns, as 76&=306 multiplied by an assumed 2.5 returns per target case. Note
that these examinations have gone through the review process but have not been

necessarily closed by the Audit Division.

Step 5. 502 returns from NTP targets could be closed by the Audit Division as
502=765 multiplied by 0.66 where 0.68=800 NTP cases closed by Audit Division in

fiscal year 1972 through fiscal year 1974 divided by 1,218, the total number of

target plus related cases examined through review not necessarily closed by the
Audit Division during this same period.
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THE ROLE OF THE INTERNAL REVENUE SERVICE
IN THE LAW ENFORCEMENT COMMUNITY

This year, the first year after the Watergate-related disclosures,
is the year for investigating the investigators. The interest of the media
is apparent to anyone who watches television or reads newspapers, and

Congressional committees with overlapping jurisdiction are inquiring into
what the investigative agencies do, how they do it, and whether they should
do it. The Internal Revenue Service has not gone unnoticed; thus far this

year I have testified 13 times before various Congressional committees, and
the 14th, 15th, and 16th appearances are already scheduled. Moreover, two
television networks have devoted an hour each of prime time this Spring to

examining the tax system and the papers have been full of articles about the
IRS and how it conducts (or conducted) its business.

Now I can't say that all this is enjoyable, but I can say that much of
it is healthy and necessary. Tax administration is too important to leave to

the administrators alone. Of course, we would prefer to have a few less

quarterbacks and at least a few rooters in the stands.

Well before this current interest in investigative agencies, the IRS
was engaged in a basic reexamination of itself. I outlined much of this in

a speech last August to the American Bar Association Section of Taxation.
The reexamination involved determining what is the work of the IRS, what
are the resources available to do this work, and what are the ways in which
this work should be done.

We start with the basic proposition that the administration and
enforcement of the tax laws of the United States is an undertaking of

enormous proportions and the resources assigned to the IRS to accomplish
its task are insufficient for this purpose unless the general public assists

by believing in, and complying with, the tax system. Such belief and

compliance by the public have been the case in the United States, and I

surely hope and believe they will continue. Continuance, however, depends
upon the public's belief in the basic fairness of the tax laws and in the basic
fairness and efficiency of tax administration, and the public's confidence in

and goodwill towards the tax administrator.

We then review the resources of the IRS. First, we find that the

IRS has a vast store of confidential personal and financial information supplied
to it voluntarily by millions of taxpayers. Second, the IRS has powers
granted to no other investigative agency to secure the additional information

necessary to administer and enforce the tax laws. Third, the IRS has

powers to take property by levy or seizure, by preemptory action without
advance judicial determination of its right to levy or seize. The IRS has
the authority to terminate taxable years and make jeopardy assessments
where it believes collection of the revenues would be otherwise endangered.
Finally, the IRS has people -- over 15,000 revenue agents and over 2,500
special agents -- who are trained and skilled financial investigators. And
its people are good.



355

It is hardly surprising, therefore, that those charged with the

general responsibility for law enforcement or particular responsibility for

the conduct of one or more of the wars in which law enforcement officers

are periodically engaged, i.e., the war on organized crime or the war

against narcotics traffickers, should seek to enlist the IRS, with its infor-

mation, its powers, and its people, in their battalions. In the past IRS

has been a willing recruit. We are now examining and being examined on,

whether the IRS has been too willing.

The Narcotics Program is an excellent example. On June 17, 1971,

the then President Nixon announced a "new, all-out offensive" upon drug
abuse, "America's public enemy No. 1 . . . , In order to fight and defeat

this enemy." The IRS was instructed to participate in this war and was

given some additional money to enable it to do so. Under the direction of

various Treasury officials, the IRS, with considerable reluctance on the

part of some senior career people, proceeded to engage in the war. Among
the weapons used were the powers of seizure, terminations of taxable years,
and jeopardy assessments. Although a disproportionate amount of IRS

Intelligence and Audit resources were assigned to this program and large
assessm.ents were made, collections were small. From the inception of

the program in Fiscal Year 1971 through the close of Fiscal Year 1974, the

Service expended approximately 53 million dollars on the program, but

revenue collections were only 35 million dollars. It should not be necessary
to point out that this ratio of costs to collection is quite the opposite of

that of the general IRS program.

More significant than the question of mis-assignment of resources

is the question of misuse of powers. Those engaged in wars are not inclined

to delay the use of a weapon until the propriety of its use has been fully

debated. The application of the powerful enforcement measures intended

for extreme tax exigencies to the goal of attacking the perceived public

enemy resulted, as might be expected, in some counteractions by the

courts. Judge Clark of the Fifth Circuit Court of Appeals stated in

Willits v. Richardson , "The IRS has been given broad power to take

possession of the property of citizens by summary means that ignore many
basic tenets of pre-seizure due process in order to prevent the loss of

tax revenues. Courts cannot allow these expedients to be turned on

citizens suspected of wrongdoing -- not as tax collection devices but as

summary punishment to supplement or complement regular criminal

procedures. The fact that they are cloaked in the garb of a tax collection

and applied only by the Narcotics Project to those believed to be engaged
in or associated with the narcotics trade must not bootstrap judicial approval
of such use.

"

The IRS has already taken steps to apply the same standards to

narcotics traffickers' cases as those applied generally. We are aware of

our responsibility to see to it that those who deal in narcotics meet their

tax obligations fully, and we intend to fulfill that responsibility. We cannot,

however, use the tax laws as a means of effecting forfeitures.
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The Narcotics Program is perhaps an extreme example of the use
of IRS, its information, its people and its powers, as a tool -- or a weapon --

to achieve ends other than those of tax administration and tax enforcement.
More basic and difficult questions arise in the relationship of IRS to the
Federal strike forces against organized crime and to the general law enforce-
ment community. One aspect of this question has been explored at some
length in recent weeks -- the need of other law enforcement agencies for
the assistance of skilled IRS agents in the fight against organized crime
and political corruption. But there are other needs to be considered: the
need of the IRS for public confidence, the need of the nation for an effective
tax administration system, and the need of us all to limit invasions of our
privacy. These needs impose competing pressures on' the use of Internal
Revenue's investigative powers and personnel, and on access to its records.

They must all be weighed in determining the proper role of the IRS in non-
tax criminal law enforcement.

Before turning to an evaluation of these needs, it is worth taking a
moment to make clear what is not in issue. The issue is not whether
•organized crime figures should be called upon to meet their tax obligations
and should be prosecuted if they engage in criminal violations of the tax

laws; it is clear that they should be. The issue is not whether political

corruption must be punished and deterred; it must. The issue is the extent
to which the IRS can participate in these endeavors without rendering itself

incapable of effectively carrying out its task of administering the tax system.
A subsidiary issue is how, and whether, one can distinguish between the use
of the tax system to investigate political corruption and the use of the tax

system to investigate political opponents.

The need of the IRS for public confidence flows from the fact that

ours is a self-assessment tax system, and the fact that IRS necessarily
intrudes into the private financial affairs of every taxpayer. For the self-

assessinent system to be effective. Internal Revenue must have the complete
confidence of the taxpaying public. In the words of Mr. Justice Jackson,
concurring in United States v. Kahriger , 345 U.S. 22, 36(1952): "The
United States has a system of taxation by confession. That a people so

numerous, scattered and individualistic annually assesses itself with a
tax liability ... is a reassuring sign of the stability and vitality of our
system of self government .... It will be a sad day for the revenues if

the good will of the people toward their taxing system is frittered away
in efforts to accomplish by taxation moral reforms that cannot be ac-

complished by direct legislation.
"

The allegations of recent months about activities of IRS employees
ig in the carryi""

""' '" ^ ^— ""'' ~~-^ ^ --

other non-tax related
assisting in the carrying out of general law enforcement programs, or

lated activities, have created the risk if not the fact of
1 .1-. ^.1 1 . 1.1 • J • ^^i.-M Al.

impairing "the good will of the people toward their taxing system.
"

Although
"Operation Leprechaun", "IGRS" and the "Special Service Staff" may not be

everyday terms to many members of the tax bar, they are constantly in

the minds of the tax administrators these days.
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The nation's need for an effective tax administration system requires
no explanation. The effect that unrelated activities can have on that system
is more subtle. The IRS has extraordinary powers to investigate taxpayers'
affairs and ensure satisfaction of their tax liabilities. For example, by
administrative summons the IRS can require an individual to produce his

books, records, and other financial information. This power is not limited

by the 5th Amendment privilege against self-incrimination when exercised
in connection with a civil tax examination. To aid in collecting taxes when
it appears that collection is in jeopardy, the IRS is empowered to terminate
an individual's tax year, demand immediate payment of the tax, and to seize
the taxpayer's property if such payment is not forthcoming.

Congress has given these powers to the Internal Revenue Service
for the purpose of encouraging and enforcing compliance with the tax laws,
and to permit effective collection of the revenues. The Service believes
that these powers are necessary to the accomplishment of its Congressionally
assigned duties, but it also believes that these powers must be used wisely
and judiciously. If such powers are used in furtherance of other purposes,
such as the enforcement of the criniinal laws, their exercise becomes subject
to the Constitutional safeguards which history has shown to be necessary for

the protection of individual liberties. The use of Internal Revenue's powers
in furtherance of these other purposes jeopardizes the availability of these

powers for tax administration purposes, and also infringes on the individual

rights we have come to take for granted.

This problem is exemplified in the Federal strike forces. Although
the "team" concept may increase the forces brought to bear on the strike

force targets, it also decreases the control and supervision that IRS managers
can have over IRS employees assigned to the team.

The tendency towards "team" play can create special problems for

IRS members. For example, we require our Special Agents to give the

taxpayer Miranda-type warnings when they begin an investigation. We do
not require these warnings when a Revenue Agent begins an examination.
With both Revenue Agents and Special Agents on the Strike Force team as

full-time representatives, there could be a temptation for the team manager --

who is not an IRS manager, to begin an investigation with the Revenue Agent,
and without the IVIiranda-type warnings, although it is known from the begin-
ning to the strike force members that they are engaging in a criminal

investigation. One can question whether this is a desirable situation.

Although the Federal efforts to stem the flow of narcotics and combat
violence, organized crime and political corruption are undeniably worthwhile

goals to which we must all subscribe, we appear to be learning from the

disclosures of IRS activities in the narcotics program, the Special Service
Staff, and the so-called "Operation Leprechaun" that IRS participation in

those efforts can lead to abuses if not confined to directly tax related matters.
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And yet the IRS is being criticized vehemently in some quarters for
undertaking to reexamine its practices and procedures in an attempt to
prevent these abuses.

The reasons for this criticism seem to be varied: a desire on the
part of a few IRS personnel to be engaged in a broad attack on criminal
activity even though that criminal activity does not necessarily involve
violations of the tax laws; a desire on the part of law-enforcement personnel
in other agencies to be able to utilize IRS experts and enforcement techniques
in their investigations.' In some instances, this criticism seems to be based
on failure to obtain and read the materials describing the actions that the IRS
is taking.

In other instances, the basis for this criticism is even more difficult
to understand. For example, the IRS has recently been criticized for engag-
ing in a review of the use of confidential informants. It has been stated that
the review renders the IRS useless in the investigatory field. However,
other Federal law-enforcement agencies, as a matter of practice, require
their investigators to disclose the identities of all confidential informants to
their superiors. This fact is, of course, well known. For example, the
former chief of the FBI's Miami Office was quoted last March in the Miami
Herald to the effect that the FBI "wouldn't use an informant until two agents
have evaluated a person and then a supervisor reviews this evaluation.

The invasion of privacy issue is probably the most serious aspect
to be considered, when viewed from the standpoint of the immediate impact
on taxpayers. The mere initiation of a criminal tax investigation can have a
devastating impact on the taxpayer involved, as a result of third party
contacts by IRS' Criminal Investigators. It certainly seems open to question
whether the Service should subject an individual to a criminal tax investiga-
tion if there is no sufficient indication that the individual has likely engaged
in a criminal violation of the tax laws. For example, although the mere
existence of a "public knowledge" that a number of elected officials or
judges in a particular area of the country are crooked may be an appropriate
basis for a general investigation of those officials, it is a questionable basis
for initiating a criminal tax investigation of all officials in the area. If the
IRS becomes entangled in information gathering, confidential informants,
and fishing expeditions relating to persons who are merely suspected of

committing nontax-related crimes, public confidence in IRS as the civil
tax administrator, with only ancillary criminal investigative powers, could
be seriously damaged.

The Internal Revenue Service is fortunate to have dedicated, skilled
employees, and the powers necessary to administer the tax laws effectively.
If these people and these powers are diverted to objectives other than the
administration of the tax system, they may well be utilized in an efficient,
effective manner. But the cost to the tax system and to individual rights
may be too high a price for Americans to pay.
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To : Donald C. Alexander, Commissioner, Internal Revenue Service.

From: David R. Macdonald, Assistant Secretary (Enforcement, Operations and
Tariff Affairs).

Subject : Narcotics trafficker program.
June 9, 1975.

Recent quarterly reports on the progress of the Narcotics Trafficker Program
indicate that there has been a substantial decline in the program's achievements
during the first nine months of fiscal year 1975. When compared with fiscal year
1974, on an average monthly basis, there has been a 40% drop in the number of
criminal investigations completed and a 47% decrease in cases recommended
for prosecution. The results of efforts to enforce the civil provisions of the tax
law have been even more disappointing. Again on an average monthly basis,
the number of cases closed has declined 70% and recommended additional taxes
and penalties have declined 74%. The average per case has also decreased.
Collection activity has suffered ; seizures have dropped from $8,100,000 in fiscal

year 1974 to $1,800,000 for the first nine months of fiscal year 1975.

To our knowledge, the funds and manpower allocated to the program have
not been cut. Therefore, at your convenience, we would appreciate having your
analysis of what has been causing the program to lose its effectiveness and
how it might be restored.

In view of the recent White House meetings on drug enforcement and the
Vice-President's interest in attacking the problem through its financial aspects,
I am certain that you will agree that this matter should be given a high priority.

June 27, 1975.

Memorandum for : Stephen S. Gardner, Deputy Secretary.

Thru : Edward C. Schmults, Under Secretary.

From: David R. Macdonald, Assistant Secretary (Enforcement, Operations, and
Tariff Affairs).

The attached memorandum has been prepared in response to Commissioner
Alexander's memorandum of June 7 which notified you that the Commissioner
has decided to eliminate the Narcotic Traffickers Program (NTP) and to use
the resources budgeted for NTP for other compliance programs.
The attached table shows the effectiveness of NTP has been declining since

1973 and that during Fiscal Year 1975 the drop has been precipitous. Although
the manpower expended has also been reduced, the reduction has not been
commensurate with the decline in results. Consequently, NTP has become not

only much less effective, but also inefficient.

The need for a vigorous anti-drug program is apparent, not only from the
statements of various Federal and local police officials, but also from the trend
in the drug seizures made by Customs which have been increasing. During a
two week period in May, 1975. Customs reported 16 large seizures of cocaine,
marihuana, heroin, and hashish with an estimated retail value of more than
$20,000,000. Of course this only represents the tip of the iceberg.
By all indications, the drug traffic is flourishing and the traffickers are making

large profits. Under Federal law, profits from illegal activities are as taxable
as the profits of a grocery store or the salary of a typist. There should be no
stigma attached to the enforcement of the tax laws just because such enforce-
ment also hinders an illegal activity.
Although the Commissioner indicates that the tax liabilities of drug traf-

fickers will he examined as part of the IRS general compliance programs, there
is no reason to believe that the effort against drug dealers will rise from its

current relatively low level. In fact if nothing is done to reverse the present trend
the IRS effort will soon become almost invisible.
The success of a program like NTP depends heavily on top management sup-

port and emphasis. Field personnel, especially in the Audit and Intelligence
Divisions, must put forth a special effort to identify and investigate the traffickers
and their associates. Such cases are much more difficult and unpleasant to work
than are those involving physicians and legitimate business people. Without en-
couragement from above, it is easy to overlook them.
The .sentiment of this administration is to mount a program against drugs.

The Domestic Council is currently studying the drug problem in an attempt to

improve the Government's response to the drug threat. Furthermore, at least two
Senate committees are holding hearings related to the traffic in narcotics. In
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view of these circumstances, it is diflicult to see how Treasury or IRS could de-

emphasize or eliminate NTP.
In addition to clarifying some of the statistics the Commissioner has cited,

the attached memorandum to the Commissioner points out how NTP has bene-

fited the IRS and instructs him to develop a plan for a new, revitalized program.
Recommendation : That you sign the attached memorandum.
Attachment.

NTP ACCOMPLISHMENTS, COMPARISON BY FISCAL YEAR

OS direction IRS direction

Fiscal year Fiscal year Fiscal year Fiscal year
1972 1973 1974 1975 (9 mo)

143
89
54
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There is no indication that the public image of the IRS has suffered from its
NTP activities. The attaclied clippings are representative of the favorable pub-
licity the program has generated for the Service. The run of the mill tax cases
against physicians, accountants, and farmers do not generate the same public
interest.

Your memorandum also raised the issue of the cost effectiveness of NTP.
While I believe that it would be unwise to judge a law enforcement program
solely on the basis of a cost-benefit analysis that considers only the immediate,
direct dollar benefits, it is worthwhile to measure those benefits and the cost.
Your memorandum and its attachments cite a cost figure of $53 million to collect

$35 million in revenue. Furtlier analysis, however, indicates that the costs
api>eara to be overstated by $32 million and that the collections may be under-
stated by several million.
The $53 million figure includes Intelligence Division expenditures of $32 million.

Since the mission of the Intelligence Division is to encourage voluntary com-
pliance, its activities are not directly related to the assessment and collection of
taxes. Tax collection is a civil matter. Therefore, the $53 million cost figure
should be reduced to "$21 million, which is less than the $30 million reported
seized.

Although I realize that developing an estimate of actual NTP collections has
been difficult since the Service does not ordinarily attempt to relate collections to

specific audit programs, the $35 billion figure for collections through FY 1974
appears to be on the low side. The seizures alone almost equal that amount, and
they do not include tens of millions in assessments made on the basis of regular
NTP examinations. Part of the problem could be related to the fact, brought
out in the attachment to your memorandum, that there is a difference of $74.5
million between the total assessments recommended by the Audit Division—
$212.1 million—and the assessments reported received by the Collection Divi-
sion—$143.6 million. Consequently, under the circumstances, it is difficult to place
a great deal of confidence in the $53 million figure.
The benefits to the IRS from the Intelligence Division's NTP activities are

clearly demonstrated by the publicity referred to above as well as by the much
longer prison terms that courts have imposed on NTP tax evaders.

In view of the increa.se in the drug traffic, the tendency of drug dealers to
evade taxes, and Treasury's commitment to the anti-narcotics effort, we cannot
authorize the discontinuance of the NTP. We would prefer to see it revitalized
and operated under the general supervision of someone on your staff who would
have the necessary authority to properly coordinate the NTP activities of the

Intelligence, Audit and Collection Divisions. This plan would also include the re-

establishment of a central coordinating committee at the National Office level
which would screen cases nominated for the program. As.sistant Secretary Mac-
donald would designate someone on his staff to work with your staff in pre-
paring a new departmental statement governing the operation of the program.
In the meantime, please inform your field officials that NTP will be maintained
and monitored as a separate program. I would appreciate it if the new plan is

submitted to me for approval within 45 days.
Attachments.

Memorandum

To : Mr. Eugene T. Rossides, Assistant Secretary for Enforcement and Operations.
From : Commissioner Thrower.
Subject : Proposed Narcotic Program—Fiscal Year 1972 Supplemental Request.

The President recently announced an all out effort to control the flow of
narcotics traffic wherever it may affect American citizens. We fully endorse the

concepts and the principals outlined in his proposal.
The Internal Revenue Service through its regular programs has already iden-

tified narcotics violators as a by-product of its war on the racketeer segments
of society in this country. We welcome the opportunity to pursue this program
further in a more definitive fashion by attacking the financial structure of the
wholesaler. We believe this is one of the keys to eliminating the overall problem.
However, I have reservations and am far from convinced that IRS is the vehicle
to produce substantial impact in this area.
There is no question that IRS has always been fully committed and has always

been a major contributor in terms of resources to those programs aimed at

eliminating syndicated crime. When one considers the participation of all Fed-
eral agencies in the program, IRS now provides substantially more than 50%
of the manpower committed to battle organized crime.
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In recent years congressional legislation in the exempt organizations, as well

as our continuing expansion of manpower commitments to strike force activi-

ties, have severely limited and in many cases hampered our efforts to deal with

mainstream Service programs in the Audit and Intelligence activities. Our 1972

budget request indicates our willingness to participate in these special pro-

grams. However, even if the entire '72 budget request remains intact the impact
of these various programs on the Service during the past few years will not be

offset by one or even two years of uncut budgets.
The Service has gone as far as it can go in diverting manpower from our main-

stream programs and we have already reached a dangerous compliance profile

throughout the general population. Yet, no matter how one looks at it, a supple-

mental request must still result in maniwwer diversions of some kind. Newly
recruited Special Agents and Revenue Agents need considerable time and train-

ing before they can assume a fully mature and productive role in the Service.

Obviously, then, experienced manpoAver will be required to do the job in FY 72

and beyond.
Narcotics traffic ic largely endemic to the major cities in our country. As in

other special programs, this program will impact heavily in the large districts

where there is little or no manpower available for further diversion. This will

necessitate attracting needed personnel from other districts. We anticipate the

need to offer temporary promotions, premium pay, and of course, per diem. Even
with these inducements, we will probably have some difficulty in staffing properly
to meet the challenge.
Due to our limited experience in the propo.sed program, we cannot forecast with

any certainty upper and lower limits and resource requirements. We do believe,

however, that our experience in all of our special programs requires that we
proceed with caution, so that we may have adequate time to develop and imple-
ment a proper operating program.
The attached supplemental request is not a recommendation but reflects the

cost of any given size program in multiples of 100 Special Agent manyears. I want
to emphasize that the Service feels an obligation to resist manpower commit-
ments until the supplemental request for replacement has been authorized by
Congress. We further recommend that the established task force consisting of

Service and Treasury officials convene as soon as possible in order to properly
evaluate the short term and long term needs regarding IRS contributions in the

overall program.
Attachment.

Planning Assumptions fob a Narcotics Program in Internal Revenue
Service

1. Internal Revenue Service will examine or investigate those engaged in

narcotics, who generally have insulated themselves against arrest on a narcotics

charge. This will be primarily wholesalers and financiers in the upi>er echelons.
2. Only experienced agents are qualified to conduct these audits and investiga-

tions. In the initial year of a program, this would entail diverting manpower from
mainstream programs.

3. Other enforcement agencies having knowledge of narcotics trade will iden-

tify and furnish rather detailed information on major narcotics figures.
4. After evaluating all available information on specific individual or individ-

uals, the Service will make the decision whether investigation or audit is appro-
priate. Investigation or audit will not be mandatory merely because an indi-

vidual is known or suspected of being engaged in narcotics.
5. In the racketeer area, an average 1 of every 4 criminal investigations ini-

tiated results in a prosecution recommendation. Civil tax liability is recom-
mended on a high proportion of all investigations. It can be assumed that the
results of narcotics investigations will be substantially the same as in other
racketeer cases.

6. Due to lack of records, most investigations will focus on the "net worth"
approach which requires more investigative time than other types of financial

investigations.
7. Surveillance of individuals will be required to determine location of funds

and other assets and types of expenditures.
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CONCLUSION

Based on the above assumptions, we can reasonably expect an experienced
special agent to submit one prosecution case per year. Further, we estimate that,
on all cases under investigation (both prosecution and non-prosecution) Internal
Revenue Agents will recommend $75,000 in additional tax and penalties.

BUDGET INCREASES—FISCAL YEAR 1972

For every 100 Special Agents assigned to the Narcotic Program, the Internal
Revenue Service will require a supplemental appropriation of $7,200,000.
The cost of the increase required was computed as follows :

Positions Man-years Amount

Special agent 100 100
Revenue agent 100 100 _

Other 71 71

Total permanent 271 271 $2,988,000
Premium pay and overtime 784,000

Total personnel compensation 3,772,000
Personnel benefits . 268,000
Operating travel 1,722,000
Training travel 631,000
Material and facilities 807,000

Total 7,200,000

For every 100 Special Agent man-years, support personnel of 100 Revenue
Agent—66 field clerical—5 National OfHce manyears have been included.
One-time special costs for purchase of enforcement automobiles and two-way

radio units for each enforcement vehicle have been included in the material and
facilities costs.

Cost rates for staff expansion have been used for the hiring of personnel to be
trained and eventually assume the duties of the personnel assigned to the Nar-
cotic Program. Increased costs of premium pay for administratively uncontrol-
lable overtime at the maximum rate of 25%, overtime pay for personnel other
than Special Agents and travel costs for detail assignments have been included
for the personnel involved.
The above cost is based on full-year employment, therefore no lapse for part

year is shown.
If a decision is made to expand the Narcotic Program in the Internal Revenue

Service, the required OflBce of Management and Budget schedules for a supple-
mental appropriation estimate will be provided.

March 3, 1975.

Memorandum for : Deputy Secretary Gardner.

Through : Under Secretary Schmults.
From: D^ivid R. Macdonald. Assistant Secretary (Enforcement, Operations and

Tariff Affairs), IRS Enforcement Policies.

In view of my responsibilities as the principal advisor to the Secretary on law
enforcement matters, I think I am constrained to draw your attention to an un-
desirable situation which, in my opinion and that of the staff of my enforcement
oflSce, has been developing within the Internal Revenue Service.^ During the past
two years, as a by-product of the effort of the IRS to attain, "tax equality" and
avoid a ".storm trooper" mentality, there appears to have been a sharp falloff in

criminal income tax prosecution efforts against individuals who earn their in-

come illegally. This is e\adent from a number of events, which individually may
not be conclusive but collectively point to a deci.sive change in the role of the
IRS enforcement divisions, especially the Intelligence Division.
The clearest statement of the IRS's intent to alter its enforcement policies

seems to be expressed in the press release of the Commissioner's .speech before

^ IRS has more trained criminal investigators than any other Treasury component.
Customs has 572; Secret Service has 1,248; BATF has 1,542; and IRS has 2,650.
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the American Bar Association's Convention in Honolulu last August (Attach-
ment A). In that speech, Mr. Alexander emphasized the following points con-

cerning IRS law enforcement policy :

1. Even prior to his association with the IRS (1973) ;
he was concerned

about the variety of responsibilities and goals that had been assigned to the
IRS. Since becoming Commissioner, he has taken steps to redefine the mission
of the IRS (pages 2 and 3).

2. The IRS's selective enforcement programs aimed at drug dealers and
organized crime figures are an improper use of the tax laws (pages 5, 6,

and 7 ) .

3. He disagrees with the Service's long-standing policy to concentrate on
criminal cases with "publicity potential" in order to achieve a deterrent

effect by making an example of the offender (page 8) .

The Commissioner's views on point (2) were also publicly reflected in a U.S.

News & World Report interview (Attachment B, page 57) and a Wall Street

Journal item (Attachment C). The same negative feelings toward the Nar-
cotics Trafficker Program (NTP) were evident in the Commissioner's July 17,

1973, memorandum to then Deputy Secretary Simon (Attachment D). That
memorandum, in effect, called for the end of NTP in order to permit local field

officials to set their own enforcement priorities.
On January 22, the IRS sent a telex to all Regional Commissioners (Attach-

ment E) ordering them to stop all information gathering activities. This very
brief message literally prohibits agents from looking for tax violations. Except
for investigations of violations that surface during a routine examination, an in-

vestigation can only be opened if specific allegations are received from another

agency or from the public. If no return is filed and there is no complaint from
others, there is little likelihood that anyone engaged in an illegal occupation
will ever be bothered by the IRS. This new directive will greatly handicap the
Service in its efforts to detect tax violations. IRS documents describing the pro-

grams referred to in the telex are attached (Attachment F) .

In issuing the January 22 telex eliminating information gathering activities,

the IRS appears to have ignored its statutory responsibility under Section 7601 of
the Internal Revenue Code "to proceed, from time to time, through each internal

revenue district and inquire after and concerning all persons therein who may
be liable to pay any internal revenue tax, and all persons owning or having the
care and management of any objects with respect to which any tax is imposed"
(Attachment G).

I believe that we can all sympathize with Commissioner Alexander's desire to

rid the IRS of the adverse image created by the publication of an alleged
"enemies list." In addition, this is an era of investigations of the investigators,
and it is certainly politic to attempt to tamp down Congressional inquiries which

may be directed at investigative agencies. Nevertheless, we canot afford to

overlook the potential revenue from the examination of those engaged in major
criminal activities or, indeed, anyone else who might be identified as a substan-

tial tax evader. Such an oversight would result in hundreds of millions of dollars

in illegal income being left untaxed while the incomes of the law-abiding citi-

zens, who generally file returns, are taxed.
The IRS's continuing dispute with the Department of Justice over the opera-

tion of the strike forces appears to be directly related to the Commissioner's
fundamental and much publicized objection to the Organized Crime Program ;

it is difficult to support a program you have publicly repudiated. The IRS's uni-

lateral decision to completely decentralize the management of the strike forces

and to eliminate the Audit Division Strike Force representatives weakens the

Strike Force Program and seems to violate the intent and the provisions of

Executive Order 11306 (Attachment H). That order calls for maximum law
enforcement efforts at every level of government and designates the Attorney
General to coordinate and facilitate those efforts. The order directs e^ch Federal

department "within the limits of available funds" to furnish the Attorney Gen-
eral with "such reports, information, and assistance as he may request." For

many years, the IRS has been given hundreds of man-years specifically for law
enforcement activities aimed at organized crime. Obviously, the question of the

17 Aiidit Division Strike Force representatives and the coordination of law en-

forcement activities within the IRS and with Justice is not related to resource

limitations ; it is simply a question of who should set Federal law enforcement

policy.
In order to provide some perspective on what has happened to law enforcement

in the IRS during the last two years, it might be useful to compare some of



365

Commissioner Alexander's statements in Attachments A and B with those of
former Commissioner Thrower (Attachment I) at the time the Manhattan Strike
Force was launched in 1969. Commissioner Thrower recognized the insidious
threat of organized crime—"preying upon all levels but most heavily upon the

poor ; corrupting government ; bribing officials ; polluting business ; terrorizing
all that would oppose it."

In contradiction to Commissioner Alexander's public statements, the IRS ef-

forts against organized crime have been tax related and have resulted in an
excellent return on investment. In many instances, these special enforcement pro-
grams have produced much more in additional assessments than the audit pro-
grams aimed at the general public. For example, in FY 1972, IRS Office Audit
examined 1,071,984 individual and fiduciary returns, recommending $222,000,000
in additional taxes and penalties. This was less than the $255,000,000 recom-
mended on the 5,894 returns examined by the Strike Force agents in that year.
The effect of the Commissioner's policies, policies formulated without consul-

tation with the Office of the Secretary or the Department of Justice, has been
detrimental to the effectiveness of law enforcement organizations in the IRS.
While the decline in the strike force operations has not been precipitous, there
was a noticeable decline even before the IRS announced the reorganization of its

strike force structure. However, in the Narcotics Trafficker Program, which the
Commissioner reorganized in 1973, there has been a sharp decline in activity
and results (Attachment J). Even the statistics on the criminal investigations,
which tend to reflect investigations that were completed in prior years, reflect the
down turn. During the period the IRS has been operating this program without

guidance from the Office of Law Enforcement, additional taxes and penalties
recommended dropped from $94.4 million for FY 1973, to about $8.1 million for

the first half of FY 1975. Even if termination assessments, which dropped 90%
during that period, are disregarded, the decline is from $41.6 million to about

$4.4 million. Seizures also fell from $14.3 million to $1.5 million. These figures
seem to indicate that a decision has been made to terminate the Narcotics Traf-
ficker Program.
On February 4, 1975, the IRS unilaterally took another step to eliminate the

NTP, the Target Selection Committee was abolished, and the responsibility for

monitoring the program was transferred to each of the Regional Commissioners.

Apparently, coordination at the national level will be phased out.

We believe that the Narcotics Trafficker and Strike Force programs, which
were created by Presidential mandate, must be supported by the Office of the

Secretary and the IRS. In addition to being effective and productive, they provide
equitable treatment for the taxpaying public. The IRS's experience clearly indi-

cates that the incidence of tax violations is much higher among criminals that

it is in almost any other group. A high percentage of them even fail to file tax
returns. Without special programs, most of these persons would be overlooked,
and IRS auditors would probably spend more time examining law-abiding citi-

zens whose returns generally have nominal deficiencies.

For many years. Congress has advocated that the IRS give special attention

to criminals. Attachment K is an excerpt from a report prepared by the Office of

Planning and Research, IRS. in August 1961. The excerpt summarizes the early

history of the Intelligence Division and its relation to organized crime. It em-

phasizes the Kefauver Committee's (1950-1951) dissatisfaction with the IRS's
activities against racketeers—"the gangsters, mobsters, and gamblers are liter-

ally getting away with murder in their tax returns" (Attachment K, page 4).

The Committee also found that the establishment of a special unit to "collect

taxes from the criminal element" was a very useful and effective measure, that

the IRS should work in close cooperation with the Department of Justice, and
that the IRS should maintain "on a current and continuing basis a list of known
gangsters, racketeers, gamblers, and criminals whose income tax returns should

receive special attention by a squad of trained experts." (Attachment K. page 6).

In 1969, during hearings on the Organized Crime Control Act of 1969, the IRS
was again criticized for its lack of support of the OCD effort (Attachment L).

Senator McClellan said, "Internal Revenue Service, Intelligence Division, partici-

pation in the organized crime drive—a key participation which at its height

yielded a majority of the program's prosecutions—fell from 1963 to 1968 by 56

percent. No one actually dismantled it after Attorney General Kennedy left,

but then no one took the trouble at that time to rebuild it either."

Attachment M consists of excerpts from a report recommending changes in the

management and direction of the law enforcement function of the IRS. It was
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prepared in 196&-1970 for the Deputy Commissioner of Internal Revenue by E. J.
Vitkus, Assistant Regional Commissioner (Intelligence), and Rex D. Davis, then
the Director, ATF Division. Both men were career IRS executives of recognized
ability when they were selected to write the report. The report emphasizes the
IRS's obligation to become "a full partner" in the Administration's fight against
organized crime (Attachment M, page 12). It al.so recommended that the control
of all IRS criminal law enforcement activities be centralized under a professional
law enforcement oflScial (Attachment M, page 23). Obviouslv, while such a rec-
ommendation goes far beyond Justice's request that Strike Force management
be centralized, it certainly supports the Justice Department's position.

Finally, we would like to comment on the Commissioner's announced opposi-
tion to the Service's long-standing policy to concentrate on criminal cases with
"publicity potential" in order to achieve a deterrent effect by making an example
of the offender. In a comprehensive report on the Role of Sanctions in Tax Com-
pliance, issued by a joint IRS. Treasury, and Justice study group in September
1968, the rationale of the Service's policy is clearly stated. It is summed up in
the final sentence of Chapter 13, "Purposes of Punishment" (Attachment N) :

It is observed that each of the significant purposes of punishment—deter-
rence, consolation, condemnation, and clarification—require communication
to the taxpaying public of actual impositions of punishment.

We believe that the facts which we have recited above clearly show that there
is a need for the Office of the Secretary to initiate corrective action with respect
to the management of the IRS's law enforcement function. The fact is, the crimi-
nal provisions of the Internal Revenue Code are on the books to be enforced
against criminals, as well as other taxpayers, and if they are not so enforced
by the Treasury Department. I am sure that the Justice Department will prevail
in obtaining direct jurisdiction of an agency which will be charged with their
enforcement.
The Commissioner has stressed his commitment to tax administration. There

can be no quarrel with that. However, it should also be stressed that the collect-

ing of taxes from those earning illegal income is just as much a part of tax ad-
ministration as is the collecting of taxes from those earning legal income. Admit-
tedly, it is more difficult ; but, that is not a valid reason for failing to pursue this

responsibility.
The Commissioner has pointed out that enforcement activities will be directed

at the taxpaying public in general and will be shifted away from those engaged
in organized criminal activity. The effect of this act is to give a distinct advantage
to the criminal. He is on notice that no special efforts will be made by the Govern-
ment to ascertain whether he has paid his proper taxes, although he has made
special efforts to conceal the source as well as the amount of his income.
Another point that should be stressed is that the Commissioner is not one who

emphasizes reliance on the more genteel civil procedures to collect taxes while
disdaining the methods a cop would employ to enforce his laws. On the contrary,
the Commissioner is on record (Attachment B, page 63) as stating that he is ex-

panding the enforcement activities of IRS and would like more severity in punish-
ment for those who cheat on their taxes. In that U.S. News & World Report
interview, (Attachment B. page 56), he specifically mentions his feeling that a

light sentence ("a slap on the wrist" as he puts it) is not sufficient where the tax
offense is the only violation shown in the life of an otherwise very respectbale
person. This is certainly the attitude of one who believes in prosecution and
punishment and who has no intention of relying mainly on civil sanctions.
IRS has, at times, complained that it is often asked to investigate crimes under

the jurisdiction of other agencies. This, however, is not what Justice is asking
IRS agents to do. They are being asked to inve'stigate violations of Title 26. It

just so happens that violations of the income tax laws by those engaged in illegal
activities are frequently related to violations of other Federal, state, or local

laws.
Based on what has occurred in the past, we can anticipate criticism from Con-

gress and the press if we stand idle while IRS. on its own. withdraws from the

Federal Government's program directed against organized crime. Treasury will

be hard put to explain why, especially in a period of hard times for the average
working man whose dollars are being eaten up by inflation, we are sanctioning
an IRS policy that picks on the little guy and lets the "big shot" racketeer "get

off", as the average citizen would put it. That is the way it will be seen even

though wrapped in a new package and labeled "Tax Administration."
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OPTIONS

1. Take no action and permit the IRS law enforcement function to continue

to be de-emphasized. While this may appear to be the easiest course to follow, it

will turn the clock back at least 25 or 30 years in terms of the effectiveness and
fairness of IRS law enforcement efforts. Such a course may also expose the

Administration to the charge that it is doing less than it should in the fight

against organized crime.
2. Counsel the Commissioner on the management of the IRS law enforcement

activities and require him to follow pertinent Treasury and Administration

policies and guidelines which call for wholehearted cooperation with Justice in

the Strike Force Program and vigorous support of the NTP. This option would
entail the following :

{a) Greater centralization of the IRS Strike Force effort.

(ft) Restoring the Audit representatives to the Strike Force.

(c) Reaffirming the Acting Secretary's memorandum governing the estab-

lishment and operation of the Narcotics and TraflBcker Program.
(rf) Reinstituting IRS information gathering and joint compliance

projects.

(e) Reinstituting the practice of submitting quarterly reports on IRS law
enforcement activities.

(/) Clearance by the Office of the Secretary of any proposed change in IRS
law enforcement policies.

3. Transfer the Intelligence Division and its functions to the Office of the

Secretary. It could be operated as an independent bureau
;
it is comparable in size

to the Secret Service.

4. Create a Treasury Criminal Investigation Service that would include the

Intelligence Division as well as components of Customs ; Bureau of Alcohol,
Tobacco and Firearms ; and Secret Service.
None of the apparent solutions are completely satisfactory. Option 1 would be

retrogressive. Option 2 would not prevent the periodic reoccurrence of the basic

problem which appears to stem from a large criminal law enforcement function
being housed in an agency that is managed by persons who are primarily inter-
ested in the intricacies of civil tax law. WTiile options 3 and 4 would put the IRS
criminal law enforcement function in a specialized organization concerned solely
with potential criminal violations of the law. the problem of securing the coopera-
tion of the IRS Audit and Collection Divisions would still remain.

RECOMMENDATION

Option 2 should be given preference. It could be implemented almost Imme-
diately with very little, if any. additional expense and no strain on the IRS or
other Treasury units. The results would be immediate.
Attachments.

[Telex]

From William E. Williams. Deputy Commissioner, IRS Washington.
To all regional commissioner IRS, January 22, 1975.

Priority pending clarification of the definition of "tax-related information as
it relates to IGRU, JCP and other similar information gathering activities con-
ducted by any function of the service, all such activities shall be suspended im-
mediately. Personnel currently assigned to these activities shall be reassigned
to the regular examination and investigative duties for which the respective
functions are responsible.

Chapter 78.—Discovery of Liability and Enforcement of Title

Subchapter :

A. Examination and inspection.
B. General powers and duties.
C. Supervi-sion of operations of certain manufacturers.
D. Possessions.

80-321 O - 77 - 27
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subchapter a—examination and inspection
Sec.
7601. Canvass of districts for taxable persons and objects.
7602. Examination of books and witnesses.

7603. Service of summons.
7604. Enforcement of summons.
7605. Time and place of examination.
7606. Entry of premises for examination of taxable objects.

7607. Additional authority for Bureau of Narcotics and Bureau of Customs.
7608. Authority of internal revenue enforcement officers.

7609. Cross references.

1958 Amendment. Pub. L. 85-859, Title II. § 204(16), Sept. 2. 1958, 72 Stat. 1480, added
Item 7608, and redesignated former item 7608 as 7009.

1956 Amendment. Act .July 18, 1956, o. 728, § 104(b), 70 Stat. 570, added item 7607,
and redesignated former item 7607 as 7608.

§ 7601. Canvass of districts for taxable persons and objects

(a) General rule.—The Secretary or his delegate shall, to the extent he deems
it practicable, cause officers or employees of the Treasury Department to proceed,
from time to time, through each internal revenue district and inquire after and

concerning all persons therein who may be liable to pay any internal revenue

tax, and all persons owning or having the care and management of any objects
with respect to which any tax is imposed.

(b) Penalties.—
For penalties applicable to forcible obstruction or hindrance of Treasury

officers or employees in the performance of their duties, see section 7212.

August 16, 1054, c. 736, 68A Stat. 901.

Historical Note

1939 Internal Revenue Code. Similar provisions to this section were contained in section
3600 of the 1939 Internal Revenue Code.

Deviation. Section 3600, I.R.C. 1939. was derived from R.S. g 3172, as amended by
Act Aug. 27, 1894. c. 349, § 31, 28 Stat. 558, and reenacted without change.

Chapter 78—Discovery of Liability and Enforcement of Title

subchapter a—examination and inspection
Sec.

7607. Additional authority for Bureau of Customs.

1970 amendment. Pub. L. 91-513. Title III. S 1102(g) (2), Oct. 27, 1970, 84 Stat. 1293.
struck out "Bureau of Narcotics and" preceding "Bureau of Customs" in item 7607.

§ 7601. Canvass of districts for taxable persons and objects

1. Duty of Secretary

This section directing Secretary or delegate to cause Treasury Department of-

ficers or employees to proceed and inquire after all persons who may be liable to

pay any internal revenue tax flatly imposes upon Secretary the duty to canvass
and to inquire. Donaldson v. U.S., Fla. 1971, 91 S. Ct. 534, 400 U.S. 517, 27 L.Ed.2d
580.

This section imposes duty upon Secretary to canvass and to inquire concern-

ing all persons who may be liable to pay any internal revenue tax. U.S. v.

Berkowitz, D.C. Pa. 1973, 355 F.Supp. 897.

Presidential Documents

Title 3—The President

executive order 11396

Providing for the coordination by the attorney general of Federal law enforce-

ment and crime prevention programs

Whereas the problem of crime in America today presents the Nation with a

major challenge calling for maximum law enforcement efforts at every level of

Government
;

Whereas coordination of all Federal criminal law enforcement activities and
crime prevention programs is desirable in order to achieve more effective results ;
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Whereas the Federal Government has acknowledged the need to provide as-

sistance to State and local law enforcement agencies in the development and ad-
ministration of programs directed to the prevention and control of crime ;

Whereas to provide such assistance the Congress has authorized various de-

partments and agencies of the Federal Government to develop programs which
may benefit State and local efforts directed at the prevention and control of crime,
and the coordination of such programs is desirable to develop and administer
them most effectively ; and
Whereas the Attorney General, as the chief law officer of the Federal Govern-

ment, is charged with the responsibility for all prosecutions for violations of the
Federal criminal statutes and is authorized under the Law Enforcement As-
sistance Act of 1965 (79 Stat. 828) to cooperate with and assist State, local, or
other public or private agencies in matters relating to law enforcement organiza-
tion, techniques and practices, and the prevention and control of crinie :

Now, therefore, by virtue of the authority vested in the President by the Con-
stitution and laws of the United States, it is ordered as follows :

Section 1. The Attorney General is hereby designated to facilitate and co-

ordinate (1) the criminal law enforcement activities and crime prevention pro-
grams of all Federal departments and agencies, and (2) the activities of such
departments and agencies relating to the development and implementation of
Federal programs which are designed, in whole or in substantial part, to assist
State and local law enforcement agencies and crime prevention activities. The
Attorney General may promulgate such rules and regulations and take such ac-
tions as he shall deem necessary or appropriate to carry out his functions under
this Order.

Sec. 2. Each Federal department and agency is directed to cooperate with the

Attorney General in the performance of his functions under this Order and shall,
to the extent permitted by law and within the limits of available funds, furnish
him such reports, information, and assistance as he may request.

Lyndon Johnson.
The White House, February 7, 1S63.

[F.R. Doc. 68-1688
; Filed, Feb. 7, 1968 ; 12 :16 p.m.]

NTP ACCOMPLISHMENTS, COMPARISON BY FISCAL YEAR



370

THE president's COMMISSION ON LAW ENFORCEMENT AND ADMINISTRATIOTs OF
JUSTICE

In response to demands by American society, this and preceding administra-
tions have committed tliemselves to abatement of the crime problem in the United
States. Department of Justice Organized Crime Strilie Forces, substantial in-

creases in federal law enforcement personnel, additional anti-crime legislation,
and creation of the Law Enforcement Assistance Administration offer tangible
evidence of the commitment. In his State of the Union Address on January 22.

1970, President Nixon reiterated his stand against crime and pledged additional

funds for law enforcement at a time when most programs were being cut. In

other words, the American people are demanding an all-out war against crime
and they are getting it.

Crime in America can be classified in many ways. The most popular view
today is that crime is made up of crime in the street,s (murder, rape, robbery,

assault), white collar crime (embezzlement, kickbacks, corruption, price fixing,

tax fraud), and organized crime (combinations to achieve unlawful puri)oses

by legal means or lawful purposes by illegal means). The Internal Revenue
Service is concerned with all of these categories of crime. As a result, the Service

can not be insulated from social pressures for action against crime and from

becoming a full partner in the administration's commitment.
There are several factors which are causing a change in the approach to law

enforcement generally. A long line of restrictive Supreme Court decisions has
forced law enforcement organizations to revise traditional investigative tech-

niques. Ci^'il unrest on the part of dissident groups in American society has
added a new dimension of social and political sensitivity to otherwise routine

cases. As organized and white collar crimes become more sophisticated their

investigation requires more imaginative and time-consuming approaches. Finally,
law enforcement organizations are becoming more professional as they receive

additional training and resources in response to the public demand for an all-

out fight against crime.

Obviously, all of these factors have a greater impact on state and local law
enforcement organizations than they do on the better-trained, better-endowed
federal law enforcement agencie.s. As the state and local organizations receive

training and resources, there will be less and less difference between the quality
of state and federal law enforcement. During the seventies, criminal law en-

forcement at all levels will be characterized by more subtle investigative tech-

niques, increased sensitivity to the social implications of crime, greater cooper-
ation between agencies and better quality prosecution cases.

Criminal Enforcement and Voluntary Compliance
To meet the long, uphill battle against crime in the seventies, the Internal

Revenue Service must accept the responsibility for conducting a criminal law
enforcement program for its own sake and without the necessity for invariably

relating to the integrity of the self-assessment system.
A rather traditional view has been that every transaction of the Internal

Revenue Service must be directly related to voluntary compliance. Those ac-

tivities which are tangential have become organizational bastards in the minds
of many managers, advisors and planners. As we examined the origin and con-

.sequences of this view, there emerged two overriding values. First, the Service

has geared operations to make taxpayers technically competent to comply with
the tax laws through education, public information and direct assistance. Second,
the Service has been determined to maintain a high degree of voluntary com-

pliance through its enforcement program. We might quarrel with the adequacy
of taxpayer assistance and some priorities nithin the enforcement program, but
all in all the Service has developed and maintained a tax system second to none
in efliciency over the past two decades. However, eflSciency is not equivalent to

effectiveness particularly at a time of dramatic social changes. Our efficiency,

which centers around the assessment and collection of quick and visible dollars,

has become in our opinion an Achilles heel. It has in turn resulted in the sub-

ordination of those activities which are not measurable in favorable dollar tPTms.

We fully appreciate the political and practical considerations which created this

value system. There can be no question that these values had to exist as part of

our evolutionary process. In the light of today's stresses and .social changes, the

system tends to be somewhat prehistoric and seriously hampers the Service's

potential as a significant change agent.
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As we mentally scanned various activities and recent developments, there was
evidence of untold areas which were sacrificed for an immediate high dollar

return. The following represent cogent past and/or present examples :

International Operations.
Pension Trust Examinations.

Exempt Organizations.
Wagering Tax Enforcement.

Intelligence Gathering.
Fraud Penalty Assessment and Litigation.

Taxpayer Assistance.

Organized Crime.
Audit Fraud Time.

Delinquency Checks.
Gun Control.
Each of the foregoing has serious social implications. The overall pattern also

suggests that the Service has succeeded in skirting the real gut issues which could

blow the myth of 97% voluntary compliance into oblivion.

What does this all mean and how does it relate to the criminal law enforcement
function? In essence, we suggest that going for the quick and visible dollar has
created a kind of mental complex which may have set back voluntary compliance
and cast the criminal law enforcement function into a tertiary rank in the Com-
pliance family and a sort of necessary evil in the Internal Revenue Service as a

whole. What are the indicators of this complex?
We had already mentioned in our initial report the ambivalence which sur-

rounded the OCD program for many years. We also spoke of general dissatis-

factions among many criminal enforcement personnel. Furthermore, it was no
secret that a number of top officials breathed a sigh of relief when the Supreme
Court struck down the wagering tax laws. There has been less than enthusiastic

response about IRS getting involved more deeply in gun control enforcement.
The current Field Audit program insures that Intelligence will not be over-

burdened with referrals or that any serious attempts will ever be made to dis-

cover high cost fraud. There is the ironical and ix)tentially scandalous fact that
the Audit Division in the Manhattan District has devoted fewer actual man-days
to fraud time than districts such as Greensboro and Nashville. There are restric-

tions on criminal law enforcement personnel which go beyond the requirements of

law. There is more concern about statistical audit coverage than identifying
and acting on hard core noncompliance.
There are also occurrence within the organization which so often reveal dis-

comfort with criminal tax cases as reflected in the following excerpt from a
recent National Office conference memorandum :

There was a discussion of the Sears Roebuck case. A large case con-
tinual audit is done of Sears Roebuck with about a $2,000,000 a year pickup
of additional tax. It was suggested that if we proceed with a criminal case
Sears could stop us from doing this continual audit.

Finally there are frustrations among Audit personnel who want to get away
from technical games and shifting of income between years. Although this latter

point could be supported with reams of evidence, the following comment sums
up one revenue agent's sense of frustration in not being able to examine the re-

turns of a former public official :

I surveyed the returns as I didn't have sufficient time to work the case.
It would have taken three or four months to do it properly.

While these high income returns were being routinely surveyed each year since
1963, there was time available and a higher priority given to shifting income
during the audit of many corporate returns in the same geographic area.
We have no quarrel with the need for reasonable audit coverage. Our position

is that the present system has an adverse effect on the criminal law enforcement
function with highly debatable influence on voluntary compliance. When Sears
Roebuck or any other company is the subject of an annual pickup, often on the
same technical issue over and over again, we have accomplished nothing to

strengthen long-term compliance. If anything, we may be witnessing the deteriora-
tion of resi)ect for Audit personnel and the enforcement system. It may well be
an IRS-taxpayer version of "Games People Play".
These developments would not concern us for purposes of this report if they

did not reduce the fraud consciousness of the Internal Revenue Service and divert
resources from the discovery and vigorous investigation of well-insulated and
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carefully thought out fraud schemes. The political contribution cases, most kick-

back cases, and far too many other cases involve situations which liave gone
on for years in spite of prior audits. The nationvpide dearth of fraud referrals

among GS-12 and GS-13 revenue agents adds to our conviction that sophisti-
cated fraud is not being uncovered within the time and with the Audif tech-

niques which are now applied to cases.

As one final point, we might look at the experience which occurred in Montreal,
Canada, on October 6, 1969, and gain some insight into the nature of "voluntary"
compliance. The Montreal police had gone out on strike. And that day one of the
most civilized cities in the world found what it was like to be without police

protection during one day and night. Before the ordeal known as "Black Tuesday"
was over, two men were slain, 48 wounded or injured in rioting, 7 bank holdups
(1/10 of all holdups for a full year) were committed along with 17 other rob-
beries at gunpoint and 196 burglaries. More important for our purposes, hundreds
of ordinarily disciplined and peace loving citizens went wild, smashing 1,000 plate
glass windows in the heart of the city and looting stores. The losses and damages
exceeded one million dollars.

The statistics alone are not too meaningful. It was the social and psychological
phenomenon which gave the story its real horror. The resulting message was
about the "thin blue line" that separates civilization from chaos and anarchy.
There were riffraff out that night. But it was the behavior of ordinary people
that caused the most perplexity and anxiety. Men and women of every kind
and variety flocked into the street to abandon their inhibitions.

ORGANIZING FOR LAW ENFORCEMENT

Modern management theory holds that an organization should be structured
to accomplish its objectives. For a law enforcement organization, this means
the ability to detect, investigate and prosecute violators of the laws over which
it has jurisdiction. Therefore, it becomes necessary to example the character
of the crime problem in the United States with particular emphasis on those
areas over which the Internal Revenue Service has responsibility.
The "local" crime problem in the United States is being viewed increasingly

as an area or regional problem rather than the exclusive responsibility of any
particular political subdivision. More and more, cities, counties and states are

joining together in the regional approach to solution of crime. Considerable
emphasis is placed on the regional planning approach to law enforcement in the
Law Enforcement Assistance Act of 1968. Underlying this philosophy is a recog-
nition that, in today's complicated society the highly mobile criminal does not

respect political boundaries.
The same considerations exist in meeting the crime problem at the federal

level. Many federal criminal statutes are constitutionally based on an interstate
element. Militant organizations and civil disobedience groups operate on a
national scale. Organized criminal groups generally operate over a regional area
covering several political divisions. Wagering tax violations usuallj have inter-

state implications. The traffic in firearms generally extends between different
states. Large scale tax fraud ordinarily has ramifications in more than one state

and even international aspects. Illicit liquor violations may extend between
states and sometimes between regions. Legal liquor violations frequently have
national implications. In other words, a large part of the criminal activity

investigated by the Internal Revenue Service is either interstate, national or
international in scope.

Centralization v. Decentralisation

If we were less than clear on this issue in our original report, it was not delib-

erate. Our definition and concepts v^^re necessarily a bit obscure due to the
focus of the overall organizational study. An added dilemma was the practical
realization that criminal law enforcement would not determine the ultimate

shape of the Service. In other words, if the final structure was a two tier orga-
nization, there was little value in a three tier perspective for criminal enforce-
ment activities. Conversely, there were no compelling reasons to rule out a
three tier alternative if a newly designed three tier structure overcame the

fragmentation which exists in the current 58 district alignment.
We should perhaps begin a reexamination of the centralization vs. decentral-

ization question with the following categorical statement. We do not favor nor
to our knowledge do any other responsible criminal enforcement officials favor
a structure which directly or indirectly resembles the F.B.I. Since our initial
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charter called for an examination of alternatives, we attempted to use the
extremes (Alternatives I am VI) as points of references for the advantages
and disadvantages and as a means to avoid reflecting our personal preference.
We believe that the most effective way in which the Internal Revenue Service

can respond to criminal activity is through a greater geographic centralization
of law enforcement operations. This approach would eliminate many of the

problems associated with internal jurisdictional boundaries, provide flexibility

in the allocation of resources and permit a rapid response to critical crime

problems.
The Service can also more effectively organize for the seventies through cen-

tralization or merger of its criminal enforcement function under distinct leader-

ship at the Assistant Commissioner level. This would provide an independent
forum for establishing criminal enforcement priorities which are now obscured
in the compliance monolith and permit improved utilization of manpower,
equipment and other resources. It would facilitate cross-training and broaden
career opportunities. A unified command would also inevitably lead to increased

emphasis on collection and dissemination of the type of intelligence which is

becoming the life blood of successful law enforcement organizations. Most
important, however, would be the direct and indirect benefits which would flow
from having a fully supported and distinguishable criminal enforcement func-
tion with a well-defined mission common to all its members.

Next, the effective organization of the criminal enforcement function should
include both a centralization and a decentralization of authority. The National
Office oflScial responsible for law enforcement should have sufficient authority
to assist in the formulation of Service policy, to represent the Service on law
enforcement matters and evaluate the effectiveness of field operations. The
official responsible for regional field operations should have sufficient authority
to make operational decisions, represent the Service in regional law enforce-
ment matters and allocate resources within his jurisdictional area.

In many areas Service tax policy is inextricably interwoven with the criminal
enforcement function. As a result the function must remain responsive to the
overall Service policy and objectives. In other words, while we do not believe
the Internal Revenue Service dog should ignore its law enforcement tail, neither
do we believe that the tail should wag the dog.
We frankly believe that the proposed criminal law enforcement design, with

some greater freedom, higher priority and an integrated organizational struc-
ture could add greatly to a more socially oriented Internal Revenue Service. This
doesn't mean throwing the book and all controls away or ignoring developments
which occurred in Newark and New York. However, these recent developments
demonstrate two salient facts. First, a highly decentralized criminal law en-

forcement organization offers no guarantee of integrity or operational effective-

ness. Second, we perhaps have already relied too much on controls, paper work,
chain of command, and legalistic niceties which steal untold time away from
managerial and supervisory personnel. If a supervisor lacks the time or the
sense of responsibility to get involved with case and personnel management, the

key link is broken. Furthermore, our current structure seriously dilutes direct

responsibility for overall criminal law enforcement activities. This condition
leaves us vulnerable to breakdowns and often helpless to nail down the cau.se.

Summary
The foregoing organizational concepts offer a positive response to the changing

needs of criminal enforcement and meet such conditions as outlined below which
now impair the effectiveness of our enforcement efforts :

A Chief, Intelligence with three working special agents is an anachronism in

a modern well-managed organization. In fact the condition reminds us of the

popular musical, "Call Me Madam", which appeared on Broadway some years ago.
The Control Group may recall that the play featured a woman ambassador to

the Grand Duchy of Liechtenstein with its population of 15,700. International

politics may force us to have ambassadors to Liechtenstein and state politics may
force us to maintain Chiefs, Intelligence in South Dakota but the absurdity is

difficult to ignore in any study of organization.
The criminal law enforcement function of the early 1950's cannot effectively

carrv out the criminal law enforcement function of the socially unbalanced
1970's.

There is too much evidence of highly routine criminal cases being worked

expeditiously in some areas while major noncompliance problems collect cob-

webs due to lack of resources in other areas. This condition has far more to do
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with the fundamental diflQculty in and organizational barriers to short-term
shifts of manpower rather than in long-term allocation of resources.
The Southeast Kegion

-

recently shifted seven special agents to the Birming-
ham District to cope with a politically hot and corrupt practice. Although the
realignment was accomplished due to the tine cooperation of all districts, the
negotiation process required days instead of hours to accomplish.
The present structure does not adequately mesh the Service's total criminal

law enforcement function.
The system now forces far too many decisions to the highest levels of the

Service and relieves the criminal law enforcement officials from true account-
ability for their actions and effectiveness. Too often National Office decision
making is regarded at the held level as lack of confidence and poor substitute
for holding top field officials accountable. Society and the federal courts are
making criminal law enforcement a goldfish bowl. As a consequence no field

manager (if given more latitude) could long survive bad judgment nor find it

desirable to step far outside Service policies.
Interstate crime, subsidiary operations, international transactions, and a

highly mobile society have outdistanced the Service's present structure of
criminal law enforcement. Our highly decentralized organization fragments and
obstructs an aggressive and effective response to well insulated fraud and other
criminal transactions.
The Service seems to have no alternative except to plan for the worst in today's

times. Since society is demanding and getting an unprecedented emphasis on
law enforcement, we can ill afford to remain aloof and detached from social
trends.

If the Internal Revenue Service is to offer a serious challenge to much of the

younger generation, the challenge will not lie in fast audits and technical games.
The criminal law enforcement function is far more likely to appeal to a large
segment of the new generation. White collar crimes, organized crime, police

corruption, gun control, illicit alcohol, numbers and other gambling operations
among low economic levels, and other criminal enforcement activities have

significance. Each of these areas have strong social implications, bear on the

quality of life in the United States and rank high in the value system of this

nation's well-educated youth.
The increasing pressures, sensitivity and importance of the criminal law

enforcement function demand some form of full-time representation at the

Assistant Commissioner level.

We can add very little more to an examination of centralization vs. decentral-

ization. Suffice it to say that many dissatisfactions can be detected in the

present way of doing things. Our view is that most are legitimate complaints of

well motivated people who seek to do a better job. If what they are saying cuts

no ice in the final decision-making, the structure will not disintegrate. They
will continue to work and make the best of things. Thus our fear is not the

physical departure of people. Our greater concern is the gradual decay of their

spirit and creative processes.

D. IRS AND DEA Policy

DEPARTMENT OF JUSTICE-INTERNAL REVENUE SERVICE GUIDELINES REGARDING

COOPERATION IN JOINT INVESTIGATIONS
January 8, 1976.

I. GJeneral Purposes and Objectives

Department of Justice—The Attorney General is designated to facilitate and
coordinate the criminal law enforcement activities of the federal government.
In accordance with that responsibility, the Internal Revenue Service has con-

sistently cooperated with the Department of Justice in criminal investigations
and prosecutions involving civil or criminal tax consequences. The Attorney
General has determined that priority must be given to the investigation and

prosecution of organized criminal activity, corruption in government, narcotics

trafficking, and all forms of white-collar crime. Such crimes can be efficiently

and effectively investigated and prosecuted by Department of Justice attorneys
and IRS agents working together in a spirit of cooperation toward the same
goal—the vigorous and impartial enforcement of the law. Such cooperation is

often essential to detect and to prosecute those persons involved in such activity.

I
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Internal Revenue Service—The mission of the Internal Revenue Service is

the fair and effective administration and enforcement of the tax laws of the

Cnited States. This process must be carried on in a way which most effectively

utilizes the resources of the Internal Revenue Service and which does not

imperil its reputation for fair and impartial administration of those laws. An
important part of this responsibility for tax administration is the vigorous
enforcement of the criminal sanctions within its jurisdiction. To encourage com-

pliance with the tax laws, the criminal enforcement program should be equitably

applied and characterized by broad occupational and geographical coverage. The

Department of Justice shall continue to assist in the achievement of this mission

by prosecuting those criminal tax cases referred to it by the Internal Revenue
Service which the Department of Justice determines in the exercise of its dis-

cretion are appropriate for prosecution.
As part of the tax law enforcement responsibility of the Internal Revenue

Service, special agents and revenue agents, possessing a special expertise in the

investigation of crimes with financial aspects, will cooperate with United States

attorneys and Department of Justice attorneys in developing cases concerning
tax violations which are within the enforcement jurisdiction of the Service.

This cooperation, which shall be consistent with the compliance objectives of

the Internal Revenue Service, entails the commitment of intelligence and audit

manpower to the investigation and prosecution of tax offenses related to organized
criminal activities, corruption in government, narcotics traflScking, and white-

collar crime.

II. Operational and Control Aspects of Investigations With U.S. Attorneys and
Department of Justice Attorneys

A. Supervision of IRS Agents

The investigative activities of IRS agents working on a joint investigation with
the Department of Justice will be coordinated by the United States attorney
or Department of Justice attorney in charge of the case. IRS is to participate
in the planning and contribute to group strategy and operations through in-

vestigations conducted in its specialized area of responsibility. IRS agents will

be assigned by IRS supervisors and the IRS will retain complete control over
its own operations.

B. Selection of Cases for Investigation

Consistent with its compliance goals and criteria, the Internal Revenue Service

will cooperate fully with United States attorneys and Department of Justice

attorneys in criminal tax investigations where there exists potenial criminal or

civil tax violations.
In selecting cases for investigation and possible prosecution, DOJ and IRS

will:

(1) Recognize that appropriate priority be given to investigations involving

organized crime, major narcotics trafficking; public corruption and white-collar

crimes ;

(2) Consider the limitations upon their resources including the availability of

personnel ; and
(3) Recognize the IRS's policy of a balanced program of tax enforcement and

administration.
C. Conduct of Investigations

The Internal Revenue Service and the Department of Justice recognize that

it is frequently impossible to determine at the outset of an investigation what
types of charges, suitable for prosecution, will result from the investigation.

Consequently, no premature determination regarding the eventual potential of

cases under investigation shall be made by either the IRS or the Department of

Justice.

During the course of an investigation, it may be concluded that it is not rea-

sonable to continue to develop either a civil or criminal tax case. If this occurs

the IRS will normally withdraw its personnel from the case. In the event that

an individual case presents difficulties or disagreements respecting withdrawal
of IRS personnel from any particular case, the difficulties or disagreements shall

be referred to the Coordinating Committee. In resolving such difficulties or dis-

agreements the Coordinating Committee shall consider, among other things, the

effect of such withdrawal upon the development of the ca.se and the comparative

manpower needs and total enforcement resources of both IRS and DOJ.



376

D. Participation in Strike Forces

The Internal Revenue Service shall assign an intelligence agent to each Strike
Force to act as Strike Force representative veho will coordinate Strike Force
objectives with the district or districts in the cases under investigation. It will
also designate for each Strike Force an IRS audit group manager to act, on an
as needed basis, as policy and program adviser to the Strike Force. The Strike
Force representative will remain under the supervision and control of IRS super-
visors. However, their participation in Strike Force investigations will be co-
ordinated by the Strike Force attorney who will also assist in the formulation of
enforcement policies and the selection of cases for potential investigation. How-
ever, final authority concerning taxpayers to be investigated by IRS will be
vested in IRS. IRS Strike Force representatives will patricipate with representa-
tives of other agencies in the analysis and evaluation of organized crime activi-
ties, and IRS will be provided with all relevant information pertaining to poten-
tial criminal or civil tax cases. Disagreements concerning commencement of par-
ticular investigations may be referred to the Coordinating Committee.

E. Prosecuting a Case Involving Tax and Non-Tax Offenses

In situations in which a criminal tax case and a non-tax criminal case in-

volving the same taxpayer, or arising out of the same set of circumstances, are
referred to the Department of Justice for prosecution, the Service and the De-
partment of Justice mil make every effort to coordinate the prosecution for
both the tax and non-tax criminal cases. This coordination will manifest itself in

obtaining, whenever possible, simultaneous indictments and the prosecution of
both types of cases wuth equal vigor. For example, in any situation in which an
attorney of the Department of Justice or an United States Attorney agree to

accept a plea, every effort will be made to insure that any such plea accepted
shall involve a plea of guilty, other than a plea of nolo contendere, to at least
one tax offense.

III. Exchange of Information

A. The Department of Justice, including the Federal Bureau of Investigation,
shall supply IRS with any information that the Department obtains concerning
possible tax violations.

B. To the extent permitted by applicable law and regulations, the IRS shall

supply the Department of Justice with any information, obtained during a tax
investigation, relating to the possible commission of non-tax crimes. Normally
IRS will not further develop such information except with appropriate super-
visory review and where further development is necessary and this can only be
accomplished by IRS personnel.

IV. Coordinating Committee

A six man committee is hereby established to monitor the application of these
guidelines. IRS shall designate the following as members of the Committee: (a)
the Commissioner or Deputy Commissioner; (b) the Chief Counsel or Deputy
Chief Counsel ; and (c) the Assistant Commissioner (Compliance) or Director,
Intelligence Division. The Department of Justice shall designate the following
as members of the Committee: (a) the Deputy Attorney General or an Asso-
ciate Deputy Attorney General

; (b) Assistant Attorney General for the Criminal
Division or the Deputy Assistant Attorney General for the Criminal Division ;

(c) Assistant Attorney General for the Tax Division.
The Committee, which is authorized to receive and consider communications

concerning the implementation of these guidelines and to discuss and negotiate
their application to particular cases, is to serve as a focal point for the discussion
of the nature and extent of each agency's participation in cooperative investiga-
tive efforts and for the resolution of any other disagreements with respect to

criminal investigations, indictments or prosecutions.
The Committee shall have no authority to meet and transact business unless

at least two of the three members of each agency's membership are in attendance.
Dated: January 8, 1976.

Harold R. Tyler, Jr.,

Deputy Attorney General, Department of Jvxtice.

Donald C. Alexander,
Commissioner of Internal Revenue.
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Memorandum of Understanding Between the Internal Revenue Service
AND THE Drug Enforcement Administration

July 21, 1976.

The following is an excerpt from the President's message to the Congress
dated April 27, 1976: "I am directing the Secretary of the Treasury to work
with the Commissioner of the Internal Revenue, in consultation with the Attor-
ney General and Administrator of the Drug Abuse Enforcement Administration,
to develop a tax enforcement program aimed at high-level drug trafficking.
We know that many of the biggest drug leaders do not pay income taxes on the
enormous profit they make on this criminal activity. I am confident that a
responsible program can be designed which will promote effective enforcement
of the tax laws against these individuals who are currently violating these laws
with impunity."

In order to carry out the President's program aimed at high-level drug traf-

ficking and to promote effective enforcement of the tax laws against those indi-
viduals who are violating these laws with impunity, the Internal Revenue Service
(IRS) and the Drug Enforcement Administration (DEA) have agreed to the

following :

I.—Primary liaison between IRS and DEA will be maintained at the National
Office level of IRS, and at the Headquarters level of DEA. The Assistant Admin-
istrator, Office of Intelligence, DEA, and the Assistant Commissioner (Compli-
ance), IRS, are designated Senior Coordinating Officials responsible for imple-
menting the provisions of this Memorandum of Understanding and are responsible
for monitoring the progress of the program within their respective agencies.

II.—The responsibility for the investigation of substantive narcotics violations
will remain with DEA. The responsibility of IRS is to conduct appropriate civil

examinations and criminal investigations of high-level drug leaders and financiers
who IRS determines to have violated the internal revenue laws using its estab-

lished standards.
To assist IRS in identifying high-level drug leaders and financiers, DEA will

provide IRS information about individuals identified by DEA as Class I violators.

III.—IRS will furnish information involving substantive narcotics violations

either direct to DEA or to the Assistant Attorney General, Criminal Division,

Department of Justice, in accordance with the disclosure laws and regulations.
DEA will furnish to IRS, on a continuing basis, financial information and
documents obtained by DEA relevant to the possibility of tax violations by all

individuals involved in narcotics trafficking, regardless of their level of involve-

ment. However, only those individuals who meet DBA Class I criteria will be
considered for inclusion in this program.
The exchange of information between DEA and IRS will be subject to all

procedures established under, and will be accounted for in accordance with the

Privacy Act of 1974.
IV.—The primary responsibility for gathering information relating to and the

identification of major narcotics leaders remains with DEA. DEA will furnish

periodically to the IRS. National Office, an updated list of selected Class I

^^olators together with information relating to the individual's involvement in

narcotics and whatever financial information DEA may have for IRS to deter-

mine the individual's compliance with the tax laws. The IRS, National Office,

will distribute this information to the appropriate IRS regional offices for further

evaluation and dissemination to the IRS district offices. The IRS district offices

will supplement the information by contacting the local DEA office and by
independently developing additional tax-related information in accordance with

normal IRS procedures.
v.—DEA Class I violators are generally given investigative priority by DEA.

Therefore, to avoid compromising DEA investigations and endangering DEA
personnel and cooperating individuals. IRS will ordinarily honor DEA requests
to temporarily suspend or limit specific IRS investigative acts involving such
cases. For example. IRS will ordinarily honor a DEA request to temporarily

suspend any IRS activity which would expose or hinder the activities of DEA
undercover personnel ; however, other IRS investigative and examination ac-

tivities related to the case would proceed. AH such requests from DEA Regional
Directors should be in writing and should state the specific activities to be tem-

porarily limited and the period of time for which the suspension is requested.

VI.—Appendix One is a list of IRS district offices and posts of duty cross

referenced to DEA offices having jurisdictional responsibility within the district.
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The Chief, Intelligence Divisions, IRS, in each of the districts designated, is the
responsible official for implementing an effective liaison program with all DEA
offices located within the IRS district.

VII.—^The statutory authority of IRS is clearly limited to those matters falling
within the purview of the Internal Revenue Code. Appropriate IRS officials at
the district level shall make the final determination as to which cases shall be
subject to either an audit examination or a criminal investigation. The investiga-
tion and prosecution of substantive narcotic violations by DEA will generally
take precedence over the investigation and prosecution of tax violations. However,
in those instances where the tax investigations have either been completed or

substantially completed, DEA and IRS will cooperate in attempting to secure
simultaneous indictments.

VIII.—Jeopardy assessments and terminations of taxable years, which are
measures provided in the Internal Revenue Code to protect the tax revenues
when collection is believed to be in doubt, will be made only in accordance with
the provisions of the Code, as interpreted by the U.S. Supreme Court. Appendix
Two contains the text of Sections 6851 and 6861 of the Internal Revenue Code
and the Syllabus of the recent decision of the US. Supreme Court in Lai>ip v.

United States, which relate to jeopardy assessments and terminations of taxable

years. The IRS will assist the DEA in a program to inform DEA field personnel
of the Judicial and proposed legislative limitations of the Internal Revenue
Service's Jeopardy and Termination Assessment powers to minimize any friction

that might result if DEA agents' expectations as to the use of these powers are
frustrated by such limitations.

IX.—To further an understanding of the jurisdictional responsibilities of DEA
and IRS, personnel of the respective agencies are authorized to participate in

training programs conducted by the other agency. Such participation shall be

limited to the exchange of qualified instructors to participate on a temporary
basis as guest lecturers. This cross-training can best be coordinated and accom-

plished at the district level.

X.—IRS personnel are not authorized to participate in arrests, raids and
similar activities with DEA personnel.
XI.—In emergency situations where the safety of DEA or IRS personnel is in

jeopardy, all necessary assistance will be rendered without delay by personnel of

the other agency.
XII.—Central Tactical (CENTAC) Units are created by DEA to direct investi-

gative activities at key individuals who, under varied positions of power in drug
trafficking organizations, are insulated from normal investigative efforts.

CENTAC Units are conspiracy oriented and are specially designed to investigate

drug networks that cut across local, state, regional, national, and international

borders. Each unit has direct control of the investigation as it develops. They are

highly mobile, having authority to pursue an investigation wherever it may lead.

The CENTAC Unit collects documents, organizes and corroborates testimony

and other evidence to be presented to grand juries sitting in judicial districts

where violations have occurred.
With the approval of both Senior Coordinating Officials, IRS may detail, on a

temporary basis, IRS personnel to provide specialized assistance to CENTAC
Units. IRS personnel will at all times remain under the direct control and super-

vision of IRS management and their duties in this liaison capacity shall be

limited to review and evaluating tax-related information obtained by DEA
CENTAC Units.

XIII.—Tax-related books, records and other documents seized by DEA per-

sonnel as a result of the execution and return of search and arrest warrants may
be examined by IRS personnel to determine whether the individuals involved

had complied with the internal revenue laws.

XIV.—IRS and DEA personnel will not discourage potential sources of infor-

mation from furnishing information to the other agency ; and will not compete
for informants or information. This cooperation should be made known to po-

tential sources of information in order to discourage informants from "agency

shopping."
XV.—The debriefing of informants by DEA personnel will include an inquiry

about financial information and potential tax violations. If the informant ap-

pears knowledgeable about these matters, DEA personnel will, if appropriate,

encourage the informant to meet directly with IRS personnel. If the informant

declines. DEA personnel will delirief the informant of any financial information

and information relating to potential tax violations, and will transmit such in-
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formation to IRS in accordance with DEA procedures. When it appears that an
IRS informant is knowledgeable concerning potential narcotics violations, IRS
will encourage the informant to meet directly with DEA personnel. If the in-

formant declines, IRS personnel will debrief the informant of the information

relating to potential narcotics violations and will transmit such information

either direct to DEA or to the Assistant Attorney General, Criminal Division,

Department of Justice, in accordance with the diseolsure laws and regulations.

IRS will be responsible for evaluating and. where appropriate, making payment
for financial information concerning potential tax violations; and DEA will be

re.sponsible for evaluating and. w^here appropriate, making payment for informa-

tion relating to potential narcotics violations IRS and DEA will coordinate to the

extent necessary to prevent duplicate or excessive payments for the same
information.
XVI.—DEA shall furnish IRS with strategic information and studies relating

to the domestic and international flow of funds used in narcotics traflScking. To
the extent this strategic information, unrelated to tax matters, is further de-

veloped by IRS, the additional information will be furnished to DEA. DEA and
IRS Senior Coordinating Officials may authorize joint studies that would benefit

both agencies.
Date : July 27, 1976.

Peter Bensinger.
Administrator, Drug Enforcement Administration.
Donald C. Alexander,
Commissioner of Internal Revenue.

appendix I—disclosure and exchange of information

.01 The disclosure of tax information from Internal Revenue Service files will

be governed by Sections 6103 and 7213 of the Internal Revenue Code of 1954, 18
U.S.C. 1905 and Treasury Regulations Sections 301.6103 (a) -1(f) and (g).

.02 Disclosures initiated by the Internal Revenue Service concerning informa-
tion related to tax returns or obtained in the course of tax investigations, but
involving nontax Federal violations, must be made as follows : the Service will

notify the A.ssistant Attorney General. Criminal Division, that the Service has
obtained information concerning the possible violation of Federal narcotics sta-

tutes. If the Assistant Attorney General submits a request for the information,
under the provisions of 26 CFR 301.6103 (a) -1(g), disclosure of information
specifically concerning the violation will be authorized.

.03 Facts or information, relating to the commission of nontax Federal crimi-
nal acts or violations of nontax Federal criminal laws, not directly or indirectly
related to a tax return or a tax investigation, may be di.sclosed by IRS employees
directly to DEA in emergency situations or through their supervisors when cir-

cumstances permit.
.04 Disclosure requests initiated by the DEA concerning matters under in-

vestigation by that agency, as distinct from matters under investigation by De-
partment of Justice attorneys and within their jurisdiction, must be in accord-
ance with the provisions of 26 CFR 301.6103 (a) -1(f) and be signed by the
Attorney General. Requests for access by Department of Justice attorneys for
u.se in matters under that agency's consideration involving narcotics violations
must be in compliance with 26 CFR 301.6103 (a) -1(g). Such request should be
in writing and addressed to the Commissioner of Internal Revenue, Washington,
DC. 20224, with a copy addressed to the District Director or Service Center
Director having custodv of the information. Such applications must show:

( 1 ) the name and address of the person or entity of concern
;

(2) the kind of tax involved ;

(3) the taxable period covered ;

(4) the reason why in.spection is desired, which must include the manner in
which the information will be used : and

(5) in the case of requests made pursuant to 26 CFR 301.6103(a)-l(f), the
name and the official designation of the person by whom the inspection is to be
made.
The apiplication must specify the authority for the request and should indicate

wheither inspection or co-pies of the tax information is desired.
If applicable, the application should also request that Service officials who

conducted investigations concerning the named taxpayer be i)ermitted to discuss



380

the details of their investigation with authorized representatives of the Depart-
ment of Justice.

Any documents furnished in response to a DEA request must be returned to

the office furnishing them after they have served the purpose for which they were

requested.
Any questions concerning applications made on behalf of DEA should be di-

rected to the Director, Disclosure Operations Division at 964-3908, 4263, and

4847.

APPENDIX II—INTERNAL REVENUE CODE SECTION 6851. TERMINATION OF TAXABLE YEAR

(a) Income Tax in Jeopardy.— (1) In general.—If the Secretary or his delegate

finds that a taxpayer designs quickly to depart from the United States or to

remove his property therefrom, or to conceal himself or his property therein, or

to do any other act tending to prejudice or to render wholly or partly ineffectual

proceedings to collect the income tax for the current or the preceding taxable year
unless such proceedings be brought without delay, the Secretary or his delegate

shall declare tlie taxable period for such taxipayer immediately terminated, and
shall cause notice of sucli finding and declaration to be given the taxpayer, to-

gether with a demand for immediate payment of the tax for the taxable period
so declaretl terminated and of the tax for the preceding taxable year or so much
of such tax as is unpaid, whether or nOt the time otherwise allowed by law for

filing return and paying the tax has expired; and such taxes shall thereupon
become immediately due and payable. In any proceeding in court brought to

enforce payment of taxes made due and payable by virtue of the provisions of

tills section, the finding of the Secretary or his delegate, made as herein provided,
whether made after notice to the taxpayer or not, shall be for all purposes pre-

sumptive evndence of jeopardy.
(2) Corporation in liquidation—If the Secretary or his delegate finds that the

collection of the income tax of a corporation for the current or the preceding tax-

able year will be jeopardized by the distribution of all or a portion of the assets

of such corporation in the liquidation of the whole or any part of its capital

stock, the Secretary or his delegate shall declare the taxable period for such tax-

payer immediately terminated and shall cause notice of such finding and declara-

tion to be given the taxpayer, together with a demand for immediate payment of

the tax for the taxable period so declared terminated and of the tax for the

preceding taxable year or so much of such tax as is unpaid, whether or not the

time otherwise allowed by law^ for filing return and paying the tax has expired ;

and such taxes siliall thereupon become immediately due and payable.

(b) Reopening of Taxable Period.—Notwithstanding the termination of the

taxaible period of the taxpayer by the Secretary or his delegate, as provided in

subsection (a), the Secretary or his delegate may reopen such taxable period each

time the taxpayer is found by the Secretary or his delegate to have received in-

come, within tiie current taxable year, since a termination of the period under
subsection (a). A taxable period so terminated by the Secretary or his delegate

may be reopened by the taxpayer (other than a nonresident alien) if he files

with the Secretary or his delegate a true and accurate return of the items of

gross income and of the deductions and credits allowetl imder this title for such
taxable i>eriod, together with such other information as the Secretary or his dele-

gate may by regulations prescribe. If the taxpayer is a nonresident alien the

taxable i)eriod so terminated may be reopened by him if he files, or causes to be

filed, with the Secretary or his delegate a true and accurate return of his total

income derived from all sources within the United States, in the manner pre-

scribed in this title.

(c) Citizens.—In the case of a citizen of the United States or of a possession
of tlie United States about to depart from the United States, the Secretary or

his delegate may, at his discretion, waive any or all of the requirements placed
on the taxpayer by this section.

(d) Departure of Alien.—^Subject to such exceptions as may, by regulations,

be prescribed by the Secretary or his delegate—
1(1) No alien shall depart from the United States unless he first procures

from the Secretary or his delegate a certificate that he has complied with all

tlhe obligations imposed upon him by the income tax laws.

(2) Payment of taxes shall not be enforced by any proceedings under the

provisions of this section prior to the expiration of the time otherwise al-

lowed for paying such taxes if, in the case of an alien about to depart from
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the United States, the Secretary or his delegate determines that the collec-

tion of the tax mil not be jeopardized by the departure of the alien.

(e) Fiimishing of Bond Where Taxable Year Is Closed by the Secretary or His

Delegate—Payment of taxes shall not be enforced by any proceedings imder the

provisions of this section prior to the expiration of the time otherwise allowed

for paying such taxes if the taxpayer furnishes, under regulations prescribed by
the Secretary or his delegate, a bond to insure the timely making of returns with

respect to, and payment of, such taxes or any income or excess profits taxes for

prior years.

SECTION 6861. JEOPARDY ASSESSMENTS OF INCOME, ESTATE, AND GIFT TAXES

(a) Authority for Making—If the Secretary or his delegate believes that the

assessment or collection of a deficiency, as defined in section 6211, will be jeop-

ardized by delay, he shall, notwithstanding the provisions of section 6213(a),

immediately assess such deficiency (together with all interest, additional amounts,
and additions to the tax provided for by law), and notice and demand shall be

made by the Secretary or his delegate for the payment thereof.

(b) Deficiency Letters—If the jeopardy assessment is made before any notice

in respect of the tax to which the jeopardy assessment relates has been mailed
under section 6212(a), then the Secretary or his delegate shall mail a notice

under such subsection within 60 days after the making of the assessment.

(c) Amount Assessable Before Decision of Tax Court—The jeopardy assess-

ment may be made in respect of a deficiency greater or less than that notice of
which has been mailed to the taxpayer, despite the provisions of section 6212(c)
prohibiting the determination of additional deficiencies, and whether or not the

taxpayer has theretofore filed a petition with the Tax Court. The Secretary or his

delegate may, at any time before the decision of the Tax Court is rendered, abate
such assessment, or any unpaid portion thereof, to the extent that he believes
the assessment to be excessive in amount. The Secretary or his delegate shall

notify the Tax Court of the amount of such assessment, or abatement, if the

petition is filed with the Tax Court before the making of the assessment or is

subsequently filed, and the Tax Court shall have jurisdiction to redetermine the
entire amount of the deficiency and of all amounts assessed at the same time in

connection therewith.

(d) Amount Assessable After Decision of Tax Court—If the jeopardy assess-
ment is made after the decision of the Tax Court is rendered, such asssessment
may be made only in respect of the deficiency determined by the Tax Court in

its decision.

(e) Expiration of Right to Assess—A jeopardy assessment may not be made
after the decision of the Tax Court has become final or after the taxpayer has
filed a petition for review of the decision of the Tax Court.

(f) Collection of Unpaid Amounts—When the petition has been filed with the
Tax Court and when the amount which should have been assessed has been
determined by a decision of the Tax Court which has become final, then any unpaid
portion, the collection of which has been stayed by bond as provided in sec-
tion 6863(b) shall be collected as part of the tax upon notice and demand from
the Secretary or his delegate, and any remaining portion of the assessment shall
be abated. If the amount already collected exceeds the amount determined as
the amount which should have been assessed, such excess shall be credited or
refunded to the taxpayer as provided in section 6402. without the filing of claim
therefor. If the amount determined as the amount which should have been
assessed is greater than the amount actually assessed, then the difference shall
be assessed and shall be collected as part of the tax upon notice and demand
from the Secretary or his delegate.

(g) Abatement if Jeopardy Does not Exist—The Secretary or his delegate
may abate the jopardy asscF^smenf if he finds thnt jeopardy does not exist. Such
abatement may not be made after a decision of the Tax Court in respect of the
deficiencv has been rendered or, if no petition is filed with the Tax Court, after
the expiration of the period for filing such petition. The period of limitation on
the making of assessments and levy or a proceeding in court for collection, in
respect of any deficiency, shall be determined as if the jeopardy assessment so
abated had not been made, except that the running of such period shall in any
event be suspended for the period from the date of such jeopardy assessment
until the expiration of the 10th day after the dav on which such jeopardy assess-
ment is abated.
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UNITED STATES GOVERNME^^^

Memorandum
Principal Field Offices DATE: 12/11/75

(U.S. Customs Service/Drug Enforcement Administration)

Commissioner of Customs /Ac ting Administrator,

Drug Enforcement Administration

subject: Memorandum of Understanding Between U.S. Customs Service/Drug
Enforcement Administration

As the Commissioner of Customs and the Acting Administrator, Drug

Enforcement Administration, we wish to assure all personnel of both

agencies that this Memorandum of Understanding was signed in good
faith by both parties and it is our intention to insure that the

relationships between our agencies are conducted according to these

operational guidelines in both a coordinated and professional manner.

It is of the utmost importance that the U.S. Customs Service and the

U.S. Drug Enforcement Administration work together in an atmosphere
of harmony and efficiency in combating the illegal importation and

trafficking in illicit drugs. It is essential that each agency

complement end =i\pp'?'-t the other in fvlf : ll:''rg rb°ir re=r°'"^''"° "bli-

gations.

The attached policy guidelines have been established between the Drug

Enforcement Administration and the U.S. Customs Service for the purpose

of clarifying the respective operations of each agency in regard to

drug related enforcement activities. It is anticipated that the

guidance established in this agreement will promote and insure that

the inter-agency relationships are in the best interests of the United

States and wil^ result in effective and efficient law enforcement.

A copy of this memorandum and the attached Memorandum of Understanding

is being sent directly to all field offices of both agencies so that

all personnel will be immediately aware of the agreed upon operational

guidelines. We expect all principal field offices to insure that

meetings are arranged at the earliest date between U.S. Customs Service

and Drug Enforcement Administration counterparts at the various mana-

gerial and working levels to develop the closest possible working

relationships within these operating guidelines.

Attachment

'c-<^.
A

Vernon D. Acree
Commissioner of Customs

ienry S.^^ogin
Acting Ayministrator .

Drug Enforcement Administration

Buy U.S. Savings Bonds Regularly on the Payroll Savings Plan
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MEMORANDUM OF UNDERSTANDING

Between

The Customs Service and the Drug Enforcement
Administration on Operating Guidelines

The purpose of this memorandum is to emphasize and clarify the roles and
the need for cooperation between the respective agencies. Under the broad

guidelines of Reorganization Plan No. 2, the Drug Enforcement Administration
has been assigned the primary responsibility for "....intelligence, investi-

gative and law enforcement f unctions ... .which relate to the suppression of
illicit traffic in narcotics, dangerous drugs or marihuana...." Under the

plan and delegations. Customs retains and continues to perform those func-
tions "....to the extent that they relate to searches and seizures of
illicit narcotics, dangerous drugs, marihuana or to the apprehension or
detention of persons in connection therewith at regular inspection locations
at ports-of-entry or anywhere along the land or water borders of the United
States..." However, Customs is required to turn over to DEA "any illicit

narcotics, dangerous drugs, marihuana or related evidence seized and any
person apprehended or detained...."

Both agencies have vital roles to perform within the Federal drug enforce-
ment program. Customs, as part of its overall responsibility for inter-

dicting the smuggling of contraband, retains the full responsibility for

searching, detecting, seizing smuggled narcotics, and arresting suspected
smugglers of any concraoand. utA nas tne full responsiDiiity for any
narcotic-related follow-up investigation as well as tor providing Customs
with information related to narcotics interdiction. Clearly, for the
Federal effort to accomplish its enforcement goals related to reducing
narcotics trafficking, both agencies must cooperate and provide appropriate
mutual assistance in performing their respective functions. It is mutually
agreed that an employee who willfully violates the intent and conditions of

this agreement will be subject to firm disciplinary action.

To implement the above, the Commissioner of Customs and the Administrator
of the Drug Enforcement Administration jointly approve the following guide-
lines for dealing with specific operational problems.

1) Operational Roles of Customs and DEA

- Customs is the agency with primary responsibility for interdiction
of all contraband, including all drugs at the land, sea, and air
borders of the United States.

DEA is the agency with primary responsibility for investigation and

intelligence gathering related to drug smuggling and trafficking.

- The Drug Enforcement Administration will notify the U.S. Customs
Service of information from its narcotic investigations which

80-321 O - 77 - 28
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Indicates that a smuggling attempt is anticipated at or between

an established port-of-entry as soon as possible after the in-

formation is received. Such information may result in a coopera-
tive joint interdiction effort but shall in no case result in un-

coordinated unilateral action.

Within the limitations of its resources. Customs will cooperate when

requested to support DEA operations and ongoing investigations, in-

cluding interception of aircraft suspected of drug smuggling and

convoys .

For purposes of this agreement an ongoing investigation includes

only those cases in which information indicates a seizure and/or
arrest should not occur at the initial point of contact in the

United States, but should continue as a convoy to the final

delivery point. The mere fact that a suspect or vehicle is known

to DEA does not constitute an ongoing investigations.

2) Law Enforcement Coordination

Whenever Customs has information on any person, aircraft, vessel,

etc., that is involved in or suspected of being involved in drug

smuggling or trafficking, DEA will be the first agency contacted

by Customs. DEA will then have primary responsibility for the

coordination of all investigative efforts.

Whenever DKA has information on any person, aircraft, vessel-, etc.,

that is involved in or suspected of being involved in the smuggling
of contraband. Customs will be the first agency contacted by DEA.

Customs will then have primary responsibility for interdiction if

a seizure or arrest is to occur at the initial point of contact in

the United States except in those cases under the control of DEA.

3) Placing of Transponders on Aircraft and Transponder Alerts

Transponders will not be utilized by Customs in drugs related

activity without prior advice to DEA of the aircraft's identity and

suspects involved. If DEA has an ongoing investigation, DEA will

make the tactical decision as to the course of action to be taken.

Both agencies will expeditiously advise each other of all trans-

ponders placed on aircraft, and immediately upon recieving signals
therefrom.

Customs will normally respond to all specially coded transponder
alerts crossing the border. DEA will be given immediate notification

whenever Customs responds to a drug-related transponder alert.
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4) Combined Seizures of Narcotics and Other General Contraband

Where both narcotics and general contraband are seized in the same

case, the Customs Office of Investigations is to be notified and

they will coordinate with DEA on a joint investigation.

Investigative efforts will be dependent upon the magnitude of the

violations and/or the value of the general merchandise seized.

5) Violations to be Reported to the U.S. Attorney

DEA case reports will include any customs reports related to the

drug violation. Customs will furnish their reports to DEA in an ex-

peditious manner. DEA will present the violations to the concerned

prosecutor for determination of charges.

6) International and Domestic Drug Intelligence Gathering, Coordination

DEA is the agency with primary responsibility for gathering intelli-

gence on drug smuggling and trafficking, including air trafficking.

Customs has primary responsibility for intelligence gathering of

smuggling activities and also a supportive role to DEA in drug

smuggling and trafficking. Nothing in this agreement precludes
Customs from gathering information from the air Jinri m/irino roT-r-.unity

related to the smuggling of contraband. Customs will continue to

luaiiiLain liaiaua and gaLhei information ir£im foreign Customs services

on all smuggling activities.

Customs will expeditiously furnish all drug-related information to

DEA. DEA will expeditiously furnish drug smuggling intelligence to

Customs. Unless immediate action is required, such drug smuggling

intelligence collected will not be subjected to enforcement action

prior to coordination between Customs and DEA.

DEA and Customs will refrain from offering or lending support to any

derogatory remarks regarding the other agency. When dealing with

other law enforcement agencies, Federal, state artd local officials

should not be mislead as to DEA and Customs respective responsibili-

ties.

Neither Customs nor DEA will discourage potential sources of infor-

mation from working for the other agency. The promising of rewards

to informants for intelligence shall not be competitively used to

increase the price of information and knowingly encourage the source

of information to "Agency Shop."
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- Under no circumstances will Customs officers employ a participating

informant for drug-related matters unless prior agreement and con-

currence is obtained from DFA. Both agencies recognize that the

Identity of an informant may have to be revealed in court and that

the informant may have to testify.

- In those drug smuggling cases involving a DEA confidential source.

Customs will be promptly notified of the role of the informants so

that the safety of the cooperating individual is not jeopardized.

Customs officers will not attempt to debrief DEA informants.

- None of the foregoing is intended to limit total resource utiliza-

tion of DEA and Customs law enforcement capabilities, but rather

to insure coordination, elimination of duplication of effort, and

prevention of counter-productive or potentially dangerous enforce-

ment activities.

- At the field level, Customs and DEA offices will identify specific

persons or organizational units for the purpose of information re-

ferral and to coordinate enforcement matters.

7) Procedures to be Followed When DEA has Information that an Aircraf t,

Vehicle, Vessel. Person, etc.. will Transit the Border Carrying

Narcotics

For criminal case development purposes, DEA may request that such

persons or conveyances be permitted to enter the United States

without enforcement intervention at that time. These requests will

be made by DEA supervisory agents at the ARD level or above to

District Directors or their designated representative. Such requests

will be rare and made only when DEA intends to exploit investigations

of major traffickers.

- Customs officers will participate in the enforcement actions until

the initial seizure and arrest. The number of Customs personnel

and equipment needed will be decided by the Customs supervisor with

input from the DEA Case Agent, subject to the limitations of avail

able Customs resources, not to exceed the number recommended by the

DEA Case Agent.

On drug-related joint enforcement actions, no press releases will be

made by Customs or DEA without the concurrence of each other.

8) Drug Seizure Procedures

Customs responsibility for interdictrion of contraband, including

illegal drugs, remains unchanged. Using every enforcement aid and

technique available to them. Customs officers will continue to search

for illicit drugs. Each time any drugs are discovered, they will be
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seized and the nearest DEA office will be immediately notified

unless otherwise locally agreed upon. Questioning of arrested

violators will be limited to obtaining personal history and

seizure information for Customs forms. Further questioning is

the responsibility of DEA. Chain of custody forms or receipts
are required for transfers of all seized items.

Customs will take every step possible to preserve all evidentiary
material and not remove suspected drugs from original containers

when such action compromises evidentiary and investigative potential.

In those instances where DEA will not accept custody of detained

persons or seizure of drugs due to U.S. Attorney prosecutive

policy, DEA will notify local enforcement authorities for prose-
cutive consideration. Otherwise DEA will request Customs to notify
these authorities. When local enforcement authority declines,
Customs will proceed to assess administrative and civil penalties,
as appropriate. Otherwise, administrative and civil penalties
should be held in abeyance until local prosecution is completed.

9) Convoy Operations After Customs Seizures

In those instances where DEA decides to convoy the contraband

seized by Customs to the ultimate consignee. Customs personnel
will fully cooperate, and will withhold publicity. All seized

vehicles or conveyances will be included in a rhain of custcdy

receipt.

The weighing of the contraband may be waived when the method of

concealment makes it impractical. At the termination of the con-

voy, an accurate weight will be supplied by DEA to the originating
district director, and the chain of custody will be annotated with

the correct weight. Customs officers will not normally participate
in this type of convoy operation.

- At the termination of this type convoy operation, involved vehicle

or conveyance shall be released to the custody of the nearest
district director of Customs.

10) Disposition of Vehicles, Vessels, Aircraft and Seizures in Joint

Enforcement

All vehicles, vessels, and aircraft involved in joint smuggling
cases will be seized and forfeited by Customs. Final disposition
of the conveyance will be determined by a joint Headquarters review

board comprised of Customs and DEA personnel. Guidelines governing
disposition will be developed.

Upon prior DEA request in writing, Customs will not administratively

dispose of seized aircraft or other conveyances until it is no longer
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required for evidence by the courts or termination of DEA in-

vestigation.

11^ Referral to Other Agencies (Chain of Custody and Laboratory

Sampling )

Customs will continue, in the case of seized heroin and cocaine,

weighing two ounces or more, to take samples not to exceed 7 grams.

However, the Customs laboratory will not perform the quantitative
and qualitative analysis until completion of the prosecutive action,

except for special contingencies.

12) DEA Access to Customs Personnel and Controlled Areas

- Designated Customs areas are not normally accessible to others.

Access to Customs controlled areas and Customs personnel on an as

needed basis will be obtained from the of f icer-in-charge of the

Customs facility in each instance. Customs will honor such re-

quests, provided that DEA personnel in no way interfere in exami-

nation and inspection processes.

13) Procedures When Discovery of Drugs is Made Before Actual Violators

Have Been Identified and Goods or Conveyances are Still in Customs

Custody

When Customs officers discover the presence of concealed drugs in

imported goods, and the goods or conveyances are still nndpr Cu^tonK?

custody or control, and they have not been claimed by a consignee
or reached their ultimate destination. Customs shall maintain con-

trol of the drugs, but DEA will be notified immediately.. Customs

officers will cooperate with DEA and be guided by DEA's tactical

decisions regarding investigative development, arrest and seizure.

14) Any representation made to Federal, state or local prosecutors for

mitigation of sentence or other consideration on behalf of a

defendant who has cooperated in narcotic cases cr investigations
will be made by DEA. DEA will bring to the attention of the

appropriate prosecutor cooperation by a narcotic defendant who has

assisted Customs.

There are existing DEA/Customs agreements not covered in this document

that pertain to cross-designation of DEA agents, mail parcel drug inter-

diction and other matters. DEA and Customs mutually agree to review

each of these and amend where appropriate for consistency with the

cooperative intent of this agreement.

No guidelines are all encompassing and definitive for all occasions.

Therefore, the appropriate field management of both agencies are
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directed to establish communication with their respective counterparts
to better coordinate their respective operations. Similar cooperation
and harmonious working relationships should be implemented at all sub-

ordinate levels. It must be recognized that good faith as well as

mutual respect tor the statutory responsibilities of our agencies and

for the employees are the cornerstones upon which full cooperation must

be established. To this end. Customs and DEA personnel must take the

appropriate affirmative actions to minimize conflict and develop a

combined program which adequately serves the interests of the United
States of America and its citizenry.

Al^
Henry S. >QOgin

Acting AflAinistrator

Druge Enforcement Admi' stration

Vernon D. Acree
Commissioner
U.S. Customs Service
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Part 3 — Internal Revenue Code and Drug Traffickers

THE ANTI-INJUNCTION ACT AND SUITS TO
ENJOIN WAOERING TAX ASSESSMENTS

I. hi i<(>i)iK.
 

]('\

Congress oltcn eiiii)lf)ys its taking power to regulaic conduct consid-

ered undcsiiablc.' Regulation by taxation is in some respects more

advantageous than other more traditional forms of regulation such as

criminal statutes or licensing requirements. Often, individuals engaged in

the taxed activity
—for example, accepting wagers—must register with the

local district director of the Internal Revenue Service^ (IRS), thereby

admitting tlieir involvement in conduct that may be made illegal under

either federal or state criminal codes. ^ In addition, such individuals usu-

ally must maintain comprehensive records of their taxable activities'* and

file periodic returns.'^ Fulfilling these requirements may also expose them

to potential criminal liability by providing law enforcement officials with

additional evidence of the illegal conduct.^ Of course, few individuals

comply with these requirements.^ Aldiough the Internal Revenue Code

'
See, e.g., hit. Rev. Cede of 1954, § 4401 (tax on accepting wagers); id. § 4461 (tax on

coin-operated gaming devices, such as slot machines); id. § 581 1 (tax on transfers of machine

guns and other firearms).
'

See, e.g., id. § 4412 (persons in business of accepting wagers must register with officer in

charge of local IRS district); id. § 5802 (same requirement with respect to importers,
manufacturers and sellers of firearms). The definition of "firearms" includes only those

types of weapons thai one would normally associate with criminal activities—sawed off

shotguns, machine guns, silencers, bombs, grenades, or any concealable weapon. Id. § 5845.
' In every slate except Nevada, gambling is broadly proscribed. Marchetti v. United

States, 390 U.S. 39, 44-46 & n.5 (1968). There arc also federal laws designed to control

gambling. See, e.g., 18 U.S.C. § 1084 (1970) (criminal sanction for interstate transmission of

wagering information); id. § 1953 (sanctions for interstate transportation of wagering

paraphernalia).
*

See, e.g.,
Int. Rev. Code of 1954, § 4403 (persons liable for wagering tax must keep daily

records of all wagers); id. § 5842 (records nmst be kept of all firearms transactions).
'

See. e.g., Treas. Reg. § 44.001 1(a)- 1(a) (1959) (IRS form 730 must be submitted each

month by those liable for payment of wagering taxes). Recently, tlie Internal Revenue .Scrwe

revised form 730 to comply with changes made by Act of Oct. 29, 1974. Pub. L. No. 93-499,

§ 3, 88 Stat. 1550, adding Int. Rev. Code of 1954, § 4424. The instructions on the form were

revised lo explain the new law's prohibition against disclosure b) en)pk))'ces of the Treasury

Department of wagering tax information to stale law enforcement oHicials. See 1975 int.

Rev. Bull. No. 7, at 21.
* Since Decembet 1, 1974, this is no longer true with rcs|)ect to wagering tax registrations

and returns. See Int. Rev. Code of 1954, § 4424 (no Treasury Department employee may
disclose any return, registration, or other information filed pursuant to tlie uagering lax

statutes lo any state or federal law enforcement agency). See generally note 32 infra.

'
II has been esiimated that organized gambling receives between S7 billion and 550

billion a year in bets. R. Knudien. Crime in a Complex Society: An Inuoduction lo

Criminology 190 (1970). Until 1975, the excise tax on wagering was 10 j)eicent of the

rmouni risked by the bettor. Int. Rev. Code of 19.54, § A '\0 1 (.i), as amended. Act of Oct. 29.

1974, I'ub. L.. No. 93-499. § 3(a), 88 Slat. 1550 (U)wering lax to two percent). Thus, if

everyone paid tlie lax due. tlu- t;ix revenue from gambling lor ilie years Ix-lonr 1975 should

have Ix'cn at least 3700 million per year, liouevi-r. in lisial 1974, the IKS tollecud a mere

SG 15. 1 00 in w.igciing exiise laxis. Treas. Uull.. Nov. 197 I. .U 12. The i el ore, it would appear
ilia", less than one percent of the potential wagering tax revenue is collected.

627



391

628 iiOSTON UNIVERSITY L/IW REVIEW

(Code) provides criiiiinal sanctions for failure lo register" or lo file tax

returns," the application of these piovisions lo those engaged in wagering
activities lias been declared unconstitutional by the Supreme C'ourl.'"' The
Court did not, however, hold that civil assessment and enlorcement of the

tax was impermissible." Consec]uently, the IRS has concentrated its en-

forcement efforts on the collection of wagering taxes. In doing so, the

IRS often bases its calculations of wagering tax liability on estimates and

projections lacking any substantial factual foundation.'^ A taxpayer at-

tempting to challenge the accuratcness of his tax liabiliiy assessed under

such circumstances has the burden of overcoming the presumption of

correctness accorded all i RS assessments.'"' However, some taxpayers
have asserted that meeting this burden of proof lequires a taxpayer to

incriminate himself.'"* Thus, taxpayers faced with large wagering tax as-

sessments—pursuant to which the Government may seize virtually every-

diing a taxpaycr^owns'^
—have attempted to enjoin the assessments alto-

gether.
The Anti-Injunction Act"' (Act), section 7421(a) of the Code, proscribes

all suits to enjoin the assessment or collection of any tax. However, in

Enochs V. Williams Packing isf Navigation Co.,^'' the Supreme Court held

that, if the traditional prerequisites to equitable jurisdiction are met, a

* Int. Rev. Code of 1954, § 7201 (m.Tximiim penally of $10,000 fine or five years'

imprisonment or both for willful aiienipi lo evade taxes in any manner).
*

Id. § 7203 (in addition to other penalties, maximum fine of $10,000 or one year

imprisonment or both for faikiic to file return).
'" Grosso V. United States, 'iW U.S. 62 (1968); Marcheiti v. United Stales, 390 U.S. 39

(1968). For further discussion of these cases see note 32 infra.
" Marcheui v. United States, 300 U.S. 39, 61 (1968).
" See note 37 and accompanying text itifra.
" Commissioner v. Hanser,, 360 U.S. 410, 468 (1959); United Stales v. Anderson, 269

U.S. 422, 443 (1926). If, in a refund suit, the taxpayer argues not that he owes no lax bul

only that the assessment is excessive, he inust also assume the burden of pioving the correct

amount owed. Helvering v. Taylor, 293 U.S. ;/()7, 514 (1935). However, in a prepayment suit

in the Tax Court, once the taxpayer has successfully demonstrated the invalidity of ihe

Commissioner's assessment, an additional hearing in which the taxpayer does noi have the

burden of pioof must be held to determine the correct amotint due. Id. at 515-16. For

discussion of the various avenues thiough which a tax assessment can be challenged sec

notes 39-42 and accompanying text infra. Because a taxpayer may not challenge ihe assess-

ment of excise taxes—sudi as wagering taxes— in the Tax Court, wagering laxjjayers may
only lecover excessive assessments ihrough refund suits. See note 39 infra. Iherelore,

wageiing taxpayers must assume the burden of piovuig either that the assessnjent is toiidly

invalid or that it is excessive; if excessive, the iax])nvcr must show the proper amount owed.
'*

See, e.g., Lucia v. United Slates, 474 F.2d 505, 576 (5ih Cir. 1973) (en i)anc); Cole v.

Cardoza, 44 1 F.2d 1337, 1339 (6ih Cir. 1971). The self-incrimination argument has. how-

ever, been lejecied by the conns. See notes 46-18 and accom|>anying text infrn.
"

Srr, e./r.,
iMuu-Wi v. l.tmg, 333 F. Supp. 407. 409 (W.D. Pa. 1971), rnul. 487 F.2d 317

(3d Cir.), cert, denied, 414 U.S. 1040 (1973) (ihieatened seizure). It should be noted that

summary sei/.ine of pioj^erty lo collect taxes is constitutionally permissible. See Fuenies v.

Shevin. 407 U.S. 67, 91-92 (1972).
" The Anii-lnjinuiion Ad provides thai "no siiii for the purpose of restraining the

assessment or collection of any lax shall be lu.iiniained in any court ijy any person, whether

or not such |)erson is the per.son against whom such tax was assessed." Ini. Rev. Code of

1954, § 7421(a).
" 370 U.S. 1 (1962).
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laxpiiycr can enjoin the assessment of a tax when it is apparent that the

Goveinincnt could not uhimately prevail in a refund suit to recover the
tax after it has been collected.'" Recently, a conflict among circuit courts

has developed concerning the circumstances that are sufficient to come
within the Williams Packing exception to the Act.'"

This Note will examine the wagering tax system and suits to enjoin
wagering tax assessments. It will demonstrate that courts faced with suits

to enjoin wagering tax assessments have given the Williams Packing "Gov-
ernment cannot ultimately prevail" test two different, although overlap-

ping, readings. Several courts have Jield that, if the taxpayer can show
that the IRS' assessment was not a good faith

cfJ£rtju^j;eyenue,.CQJij::cJUya.
he is f-niitlr^H ir.

n[-| j n ji
i Mr! i^i? I>/'f-nn^r, unflrr the circumstances, the

Government could not ultimately prevail.^" Others have held that a tax-

payer is entitled to an injunction only if he can demonstrate that, even if

the law and facts are viewed in the manner most favorable to the Gov-
ernment, there is no possibility that the Government could ultimately

prevail.
^'^ This Note will conclude that the latter reading of Williams

Packing is more consonant with the purpose of the Anti-Injunction Act
and the wagering tax system and that, consequently, those courts diat

have read a requirement of good faith into the Williams Packing test have

applied an erroneous standard.

II. The Wagering Tax System and Methods of Collection

The wagering tax system,
^^

part of the miscellaneous, excise tax provi-
sions of the Code, imposes upon a person a two percent excise tax on the

total of all wagers he accepts." The tax is based on the amount risked by
the bettor,^^ and the person liable for die tax is the one receiving the

wager.^^ Those persons engaged in the business of accepting wagers must

keep daily records of all betting activities'^ and must make these records

available for inspection by revenue agents at any time.'^ In addition, all

persons required to pay the wagering tax must register with the district

director of the IRS'^ and must pay a yearly occupational tax of $500."
'«

Id. at 6-7.
'"

Cow/wrc James V. United Stales, 74-1 U.S. Tax Cas. ^ 16,142 (W.D. Ky. 1974), affd per
cunam. 75-1 U.S. Tax Cas. 1i 16,179 (6ih Cir. Feb. 12, \91h),petUwnforcnt. filed, 43 U.S.L.W.
3501 (U.S. Mar. 8, 1975) (No. lA-\\2'i),unth Lucia v. United States, 474 F.2d 565 (5th Cir.

1973) (en banc).
^" See notes 69-83 and accompanying text infra." See notes 84-94 and accompanying text ivfra."

Int. Rev. Code ol 1954, §§ 4401-24.
"

Id. § 4401(a).
" Id § 4401(b).
*'

Id. § 4401(c). Forms of gambling licensed or conducted by a state arc exempted from
collection or payment of tiic lax. Id. S 4402. See also id. § 4421 (the definition of the terms

"wager" and "lottery" effectively exempt all church bingo games and other loiieries run by
charities).
"

Id. § 4403.
"

Id. § 4423.
"

Id. § 4412.
"

Id. § 4411.
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From 1968 lo 1974, civil tax asscssnienls were the exclusive means of

enforcing the wagering tax laws. Although the 1974 nondisclosure provi-

sions of section 4424^" may have cured the self-incrimination problems
foiuid fatal to criminal enforcement of the wagering tax laws in MarchcUi

V. United Slalcs^^ and Grnsso v. United Slates,^^ civil assessment will probably
remain an often used method of discouraging violations of gambling
laws.^^

The IRS' method of wagering tax assessment and collection can be swift

and harsli. The Code authorizes the Secretary or his delegate immediately
to assess and to demand payment of any wagering tax if its collection is

determined to be jeopardized by delay/'* whether or not the time for

hling a return has expired. Because v/agering taxes are normally only

owed by persons suspected of criminal activities—persons who are likely

to hide their assels^^—collection will almost always be jeopardized by

delay. Consequently, as a practical matter, wagering taxes can be assessed

'" Act of Oct. 29, 1974, Pub. L. No. 93-499, § 3, 88 Stat. 1550, adding Int. Rev. Code of

1954, § 4424.
»' 390 U.S. 39 (1968).
'^ 390 U.S. 62 (1968). Until Marchetti and Gnmo were decided, district IRS officers were

required to keep available for public inspection lists of all persons who had paid the

occupational lax on wagering. .\ct of Aug. 16, 1954, ch. 61, § 6107, 68A Stat. 756 (fornierlv

Int. Rev. Code of 1954, § 6107), repealed. Act of Oct. 22, 1968, Pub. L. No. 90-618, § 203(a),

82 Stat. 1235. A certified coj^y of the list was lo be furnished lo any prosecuting officer who

api^licil for it. Id. Although the Court in Marchelti recognized that Congress intended the

wagering tax scheme to aid tiie prosecution of criminal anti-gambling laws, 390 U.S. at

58-59, it held that the li.sting requirement exposed those persons paying the occupational tax

to such a serious hazard of criminal liability for violating stale or federal gambling laws that

a federal criminal prosecution for failure to register for and pay the tax violated the fifth

amendment's privilege against self-incrimination. Id. at 54.

On the same day that Marchelti was decided, the Court held in Grosso that a criminal

prosectuion for failure to hie a wagering tax return likewise violated the fifth amendment.
390 U.S. at 66-67. Aliht)ugh the IRS was not required by statute to divulge to prosecutors
the names of those filing returns, it routinely did so. Id.

The 1968 repeal of the listing requirement, ire Act of Oct. 22. 1968, Pub. L. No. 90-618, §

203(a), 82 Stat. 1235, may have sufhcienily dealt with the Court's objections in MarchcUi. but

it may not have cured the constitutional defects of informal disclosure found significant in

Grosso. To remove these lingering doubts and lo "remove any coiistilutional jjioblems

regarding the enlorcemenl of the wagering taxes," H.R. Rep. No. 93-1401, 93d Cong., 2d

Sess. 6 (1974) (conference report), (Congress enacted section 4 124. Act of Oct. 29, 1974, Pub.

L. No. 93-499, § 3, 88 Stat. 1550, adding Int. Rev. Code of 1954, § 4424. This section

prohibits Treasury l~)eii.ininent disc iosure of any inlormation filed puisuatit to the wagering
taxes to any person other than federal ollicials charged with criminal enforcement of the

wagering lax laws. Id. §§ 4424(a), (b).
'^ The mere existence of a nondisclosure pn^vision will not necessarily convince those

engaged in illegal activity to keep daily records or to file wagering tax returns. Moreover,

even when criminal prosecution is possible, the Ciovernment may choose civil litigation

because of the lesser burden of proof. Also, a criminal prosecuiion f<.)r violating gambling
laws will not bar a civil assessment for unpaid taxes. Mnally, it should Ix: noted that vigorous
enforcement of civil tax a.sse.ssments can be an effective deterrent. See, e.g., Lucia v. United

Stales, 474 F.2d 565 (5th Cir. 1973) (en banc) (assessment of $2,653,6 10); James v. United

Stales, 74-1 U.S. Tax Cas. ^ 16, 11 2 (W.l). Ky. 1974). affd },er eunam. 75-1 U.S. Tax Cas. H

16,179 (6th Cir. Vih. 12. VMb). JHtiiiou jur lert. filed, 43 U.S.L.VV. 3501 (U.S. Mar. 8, 1975)

(No. 74-1129) (.isscssment of ,$929.(100).
^*

Int. Rev. Code of 1951. S 6H62(a).
" Sec Marchetti v. United Slates, 390 U.S. at 47.
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and collcclcd at any time. Upon receiving notice of tax due and demand
for payment, the taxpayer must pay the tax at once; upon the taxpayer's
failure or refusal to pay, the IRS may iinmediately begin to collect by levy
and distraint against his property.

'^^

The assessments tliemsclves often appear arbitrary and unsupported by

any substantial factual foundation. It is not iniusual for the Govcrninent

to assess a taxpayer for four or five years' back, taxes in an amount based

solely on an extrapolaiion of a few days' betting slips seized in a raid.^^

Considering ihe magniiude of the sums that may be involved'^ and the

suddenness vviih which tax liability may be assessed and assets levied

upon, it is not surprising that many individuals subject to such methods of

tax collection seek judicial relief.

The Code provides two basic avenues for challenging one's tax liabili-

ty.^^ For all types of tax, the taxpayer may pay the tax and then sue for a

"
Int. Rev. Code of 1954, S 6331(a); see Trens. Reg. § 301.6862-1 (1967).

"
Sec, e.g.. Lucia v. United States, 474 F.2d 565, 574 (5th Cir. 1973) (en banc) (tax for

over four years calculated from one day's betting slips); Mitchell v. ConimissioTicr, 416 F.2d

101 (7ih Cir. 1969) (tax for four years based on four days" records); Pizzarello v. United

States, 408 F.2d 579, 583 (2d Cir.). cert, denied, 396 U.S. 986 (1968) (tax for five years based

on betting slips for three days).
** See note 33 supra.
'* The vast majority of taxpayers simply file income tax returns and pay the tax owed with

no further collection procedure required. See R. Biitker & L. Stone, Federal Income Fstate

and Gift Taxation 932-33 (4tii ed. 1972). If, however, the IRS believes that a taxpayer owes
additional tax, or has failed to pay the entire tax due, it will determine that a deficiency
exists. /(f. at 913-14. The IRS then informs the taxpayer of the deficiency by mailing to him a

preliminary notice. Id. at 914. Upon receipt of this notice, the taxpayer has 30 days to cither

pay the tax or request a conference with the district director, reviewable by the regional
director, in which an effort will be made to resolve the case. M. Garbis & R. Fromme,
Procedures in Federal Tax Controversies, Administrative &.- Trial Practice 15-17 (1968). If

no settlement is reached within the adniinistiative review framework, the IRS is required to

send tlie taxpayer a statutory notice of deficiency by secured mail. Int. Rev. Code of 1954, §

6212(a). For a 90-day period following the mailing of this notice, the IRS may not attempt to

collect the deficiency, id. § 6213(a); hence, the letter is known as a "yO-day letter." After

receipt of this letter, ilie taxpayer may contest liability in either of two alternative forums.
Within the same 90 days that the IRS may not attempt to collect the deficiency, the taxpayer

may file a jieiition with the Tax Court for a prei)ayinent redetermination of the deficiency.
Id. Altern.itivcly, he may pay the alleged deficiency and file a claim for a refund either in a

federal district court or in the Court of C^l.iinis. 28 U.S.C. § 1346 (1970). However, he must

give the district director six months to admiiiistiaiivcly redetermine the deficiency before

suing for a refund. Int. Rev. Code of 1954, § 6532(a)(1). With either method of judicial

review, the court's decision is reviewable by a federal court of appeals and ultimately by the

Supreme Court.

Tiie Code grams the IR.S sj)ecial powers and jjiocedures if there is reason to believe that

the collection of the revenue would otherwise be jeopardized by delay. Id. §§ 6861 (jeopardy
assessment), 6331(a) (distraint). Under these pi'occdurcs, the IRS does not have to wait the

norma! 90 days before beginning assessment, levy and seizure of the tax[>ayer's property.
However, ihc IRS must still provide the laxpayei with notice of the deficiency within 60 days
of the jeopaidy assessment, ut. § 086 1(b), and allow the laxjjayer to petition the Fax (^ourt

for a icdeiermination. Id. § 6861(c). In addition, alihough a iaxpa)er's assets may be seized,

the IRS is piohibited from actually disposing of them during the time in which the taxpayer
may petition the 'Fax Court or during the pendency of Tax Court [)roceediiigs. Id. §

68();UI))(3). However, if the IRS deiermines lli.il a laxjjayer intends to leave the country
without paying his taxes or that he intends to conceal himscir or his property in oi<ler to

avt)id |)a)inent of his taxes, the Code provides that his taxable year inay be immediately
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refund cither in the Court of Claims or in a federal district court/" For

income, estate, or gift tax assessments, the Code also provides a prepay-
ment mode of review by ^\'ay of a suit in the Tax Court."" Because

wagering taxes are excise taxes, this latter form of prepayment review—
especially established by Congress to mitigate the sidjslantial hardship ot

forcing the taxpayer always to pay first and to litigate laler^^—is not

available to a person challenging a wagering tax assessment. Plaintiffs

have argued in several wagering tax cases that this unavailability of pre-

payment judicial review in the Tax Court is a denial of procedural due

process. Although the argument would seem to have some merit to it, it

has been rejected by every court that has considered die issue.
*^

In addidon to the position that the lack, of prepayment judicial review

tenninaicd. Tlic IRS must provide the taxpa)er witli notice of the termination, but it may
demand ])ayment of the tax which is then immediately due and payable. /(/. § 6851(a). Actual

collection of the tax is enforced through the levy aiul distraint power provided in the Code.
Id. § 6331(a).

For wagering taxpayers, the procedures are more truncated. Generally, the Tax Court's

jurisdiction is limited to those cases involving deficiencies in payments of taxes imposed by
subtitles A and B of the Code—income, estate and gift taxes. Id. § 6213(a). Because the

wagering tax is an excise tax, imposed under subtitle D, the Tax Court is not available to

wageiing taxpayers. Thus, there is no method of prepayment review provided wagering
taxpayers. In addition, the jeopardy and taxable year termination provisions applicable to

income, estate and gift taxes are combined for the purpose of collecting excise taxes. Thus,

wagering taxes—upon a determination that their collection will be jeopardized by delay
—

may be assessed and collected at any time. Id. § G862.
*" 28 U.S.C. § 1346 (1970).
*' Int. Rev. Code of 1954, §§ 6212-13.
" See H.R. Rep. No. 179, 68th Cong., 1st Sess. 7 (1924). reprinted in 1939-2 Cum. Bull.

246-47. That the Tax Court—formerly the Board of Tax Appeals— was established to

mitigate the harshness of paying the tax before seeking judicial review is commonly accepted

by tlie courts. See, e.g.. Flora v. United States, 362 L'.S. 145, 158 (1960); Ram.bo v. United

States, 492 F.2d 1060, 1064 (6ih Cn.), petition for cert, filed, 43 U.S.L.W. 31 15 (U.S.July 10,

1974) (No. 73-2005)."
E.g.. Trent v. United Sutcs, 442 F.2d 405, 406 (6th Cir. 1971); Hamilton v. United

States, 309 F.Supp. 468, 471 (S.D.N. Y. 1969).a//W/;rrfunflm, 429 r.2d 427 (2d Cir. \970), cert,

denied. 401 U.S. 913 (1971); cf Phillips v. Commissioner, 283 U.S. 589, 597-99 (1931) (income
tax case).

The taxpayer can most forcefully sujjport his position by basing his argument on a similar

due process issue tJiat will soon be resolved by the Supreme Court. The controversy
concerns the propriety of the Commissioner's termination of a taxpayer's taxable year under

section 6851(a), ace note 39 supra, without issuing a notice of deficiency pursuant to Int. Rev.

Code of 1954, § 6212. If such a procedure is proper, one of the jurisdictional prerequisites
to prepayment review in the Tax Court—receipt of a deficiency notice—would be lacking, id.

§§ 6213-14, and the Anti-Injunction Act would bar prepayment review by means of a suit to

enjoin the assessment and collection of the tax.

The Court must determine whether such procedures are authori/ed by the Code and, it

aiitliori7ed, whether they constitute a deprivation of property withoiit due process. Sec Laing
V. United Slates, 496 F.2d 853, 854 (2d Cir. 1974), deci<.io7i pending, 43 U.S.L.W. .3424 (U.S.

Jan. 21, 1975) (No. 73-1808) (deficiency notice not rctjuiied); Hall v. United States, 493 F.2d

1211, 1212 (6di Cir. 1974). derision pending. 43 U.S.L.W. 3424 (U.S. Jan. 21, 1975) (No.

74-75) (deficiency notice required).
If the taxjiayers prevail in these suits on constitutional grounds, then jierliaps denying

wagering laxjiayers any ioim of pre]jayment review is also inconsistent with the due process
clause of the liith amendment. lint see Phillips v. Commissioner, supra at 596-97; Preble v.

United Slates, 376 F. Supp. 1369, 1372 (D. Mass. 1974). However, it should be noted that,

aliJiough Tax Court prep;iyment review is normally available to income taxpayers, the Tax
Court has always been closed to wagering taxpayers. See note 39 supra.
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presents constitutional difficulties, taxpayers challenging wagering tax

assessments have asserted that the alternative method of challenge
—a

refinid suit—is inadequate. This contention has been based on several

lines of reasoning
—all of which have proved to be generally unpersuasive

to the courts. In a refund suit, the burden of proof is on the taxpayer
cither to demonstrate the invalidity of the assessment if he argues that he

owes no tax or to show the amount he actually owes if he argues that the

IRS' assessment is excessive.'*'' In some wagering tax situations, the tax-

payer claims that no tax is owed because he is not in the wagering
business.''^ In others, the taxpayer alleges that the amount of tax assessed

is excessive.''® However, as soon as he attempts to demonstrate the proper
amount of tax owed, he will admit that he is engaged in illegal gambling.
This hazard of self-incrimination, it is argued, forces the taxpayer to

make the constitutionally impermissible choice of paying what amounts to

a fine in the guise of.a tax or incriminating himself. ""^ Therefore, the

whole wagering tax system is alleged to be unconstitutional because forc-

ing the taxpayer to challenge an assessment by means of a refund suit

does not sufficiently protect the taxpayer's rights. However, to date the

courts have remained universally unpersuaded by this argument.''*
Another possible justification advanced for finding the refund proce-

dure inadequate is the "full-payment" rule oi Elura v. United States.^'-* The

Supreme Court in Flora held that prepayment in full of the assessed

income tax is a prerequisite to seeking a refund.^** Taxpayers faced with a

**
Hclvering V. Taylor, 293 U.S. 507,514 (1935); 10 J. Mericns, Federal Income Taxation

§ 58A.35 (rev. cd. 1965).
<5

E.g., Mersel v. United Slates, 420 F.2d 516, 519-20 (5th Cir. 1970).
^«

E.g., White V. Cardoza. 368 F. Supp. 1397, 1399 (E.D. Mich. 1973); lannciii v. Long,
333 F. Supp. 407, 410 (W.D. Pa. 1971), revd. 487 F.2d 317 (3d Cir.), cert, denied, 414 U.S.

1040 (1973).
*'

See, e.g.. Lucia v. United States. 474 F.2d 565, 576 (5th Cir. 1973) (en banc); Collins v.

Daly, 437 F.2d 736, 738-39 (7th Cir. 1971). It seems clear that this self-incrimination

argument is an attempt to extend the rationale of Marchelli and Grnsso to civil assessments. In

1971, ihc Supreme Court appeared conducive to such types of arguments when it held that

forfeiture proceedings pursuant to section 7302 of the Code—which provides for the

forfeiture of all property used to willfully evade the tax laws—were sufficiently analogous to

a criminal penalty as to be a constitutionally unaccejitable method nf enforcing wagci ing lax

violations. United States v. United States C^oin & Currency, 401 U.S. 715, 722 (1971).

However, the Court again stated that taxation of unlawful activities such as gambling was not

unconstitutional. It objected only to the method of collecting the tax. Jd. at 717.
"

E.g., lannelli v; Long. 487 F.2d 317. 318 (3d Cir.), cert, denied, 414 U.S. 1040 (1973);

Cole v. Cardo/.a. 44 1 .F.2d 1337, 1339-4 1 (6ti) Cir. 1971); Collins v. Daly. 437 F.2d 736.

738-39 (7ili Cir. 1971). If the constituuonal aigunient were to be accepted, the addition of

.section 44 24 to the Code would not entirely eliminate the self-incrimination ha/.ard. Al-

though the IRS may no longer make available to state or federal law enforcement officials

inlbrmalion contained in wagering tax reiuriis. the opinion and record of a refund suit in

which the taxpayer admits lo h.iving taken bets, although not as many as the Government

alleges, continues to be available to the public. {;onsec]ueniiy, in order to establish the

excessiveness of the assessment, the taxpayer still faces the danger of incriminating hiinselt.

Several courts have asserted, however, that this danger is mitigated by the fact that the

taxpayer may hie suit for a refund and then ask for a continuance until the statute of

limit.nions rims on the criminal liability. Sir lannelli v. Long, sujirri at 318; White v. United

Stales, 363 1-. Supp. 31. .36 (N.D. III. 1973).
*« 362 U.S. 145 (1960).
»"

Jd. at 146.
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substantial wagering tax liability have argued that their inability to pay the

full amount as required by the full-payment rule effectively denies them

any form of judicial review.^' This argument seems to be insubstantial,

however, because the Elora Court specifically excepted excise taxes from

the operation of the full-payment rule. The taxpayer need only pay the

excise tax on one wagering transaction and then sue for a refund. ^^

With no prepayment review available in the Tax Court and with the

hazards of self-incrimination present in refund suits, taxpayers liable for

wagering taxes have sought to enjoin the assessment and collection of the

tax altogether. Such suits for injunctive relief have run squarely into the

proscription of the Anti-Injunction Act, which provides that no suit for the

purpose of restraining the assessment or collection of any tax may be

maintained in any court by any person.
^^

Despite the absolute character

of this statutory prohibition, several courts have indicated that the collec-

tion of wagering taxes may be enjoined in certain circumstances. The
remainder of thfs Note will examine these cases and the application of the

Anti-Injunction Act to wagering tax assessments and collection.

. III. The Anti-Injunction Act as It Applies to

Wagering Tax Assessments and Collection

The Anti-Injunction Act has been in force for over a centui^y^'* and, in

that time, has been the subject of considerable controversy in the courts.

"
Sff, f.g.,-

Cole v.Cardoza, 441 F.2d 1337, 1339. 1342 (6th Cir. 1971); Bowers v. United

States, 423 F.2d 1207, 1208 {5th Cir. 1970).
*' Flora V. United States, 362 U.S. at 171 n.37. Paying the tax on one transaction and

suing for a refund is not, however, without hazards. See Higginbotham v. United States, 75-1

U.S. Tax Cas. ^ 16,177 (S.D.W. Va. Dec. 21, 1974) (plaintiff, suing for refund of $293.50

paid on one wagering transaction, forced to pay additional $48,388.92 on counterclaim for

additional tax); Thomas v. United States. 74-2 U.S. Tax Cas. 1i 16.170 (N.D. Tex. Nov. 12.

1974) (suit for refund dismissed after plaintiff refused to answer Government inter-

rogatories on fifth amendment self-incrimination ground).
There is. it would seem, a more substantial argument that the refund procedure is

inadequate, although it docs not appear to have been made in any of the cases. Except
within nanowly prescribed limits, once a taxpayer has petitioned the Tax Court for review,

ihe power of the Commissioner to continue collection of the tax is stayed. Int. Rev. (^ode of

1954. § 6213(a). On the odicr hand, paying ihc lax on one wagering transaction and suing
for a refund in disirict court or the Court of Claims does not stay the Commissoner's power
of collection, id. § 7422; nor may collection be enjoined. Id. § 7421(a). However, the taxpayer
is often seeking relief because the continued collection of the wagering tax will force him

into bankruptcy. See, e.g., Lucia v. United States, 474 F.2d 565. 577 (5th Cir. 1973) (en banc).

Thus, the absence of a stay provision when the taxpayer pays the lax on only one transaction

would seem to make the refund procedure inadet]uate. Indeed, there does not seem to be

any way of preventing the IRS from continuing to collect the remainder of the tax alleged to

be owed even after the taxpayer has prevailed in his refund suit on one transaction; instead,

the taxpayer would have to bring repeated suits for refund. See Flora v. United States, 362

U.S. at 193 <"i: n.l6 (Whiitaker, J., dissenting).
In addition, because ihe taxpayer is recjuired to give the Commissioner six months to

redetermine his tax before suing for a refund. Int. Rev. Code of 1954, § 6532(a)(1), there is

a substantial delay involved that is not present with the Tax Court procedure. In the case ol

a taxpayer who has had all his assets attached and who is being forced into bankruptcy to

])ay a tax that he aigucs was arbiir.irily assessed and is excessive in amount, a six-month

delay may involve subsiaiui.il hardship." Scr note 16 supra.
'•* The original Anti-Injunction Act was part of ihe first attempt at income taxation made
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The Supreme Court's interpretaiion of the Act has ranged from a literal

construction permitting no exceptions'^ to a construction that permits
suits for injunctive relief to be brought in numerous situations. '"^ As a

result, the cases cannot be reconciled. In 1962, the Court, in Enochs v.

Williams Packing i^ Navigation Co.,''''' attempted to resolve the confusion by

setting forth an interpretation of the Act that it has subsequently stated

was intended to be definitive.^* Nevertheless, the lower courts have disa-

greed as to both the effect of Williams Packing on previous decisions^'-' and

the correct application uf the Willianis Packing test.*^"

A. The Williams Packing Exception to the Anti-Injunction Act

In Williams Packing, the Court held that a litigant seeking to enjoin the

assessment or collection of a tax and thereby to avoid die bar of section

7421(a) must show (1) that it is apparent, under the most liberal view of

the law and the facts, that the Government cannot ultimately establish its

claim^' and (2) that equity jurisdiction otherwise exists.®^ The Court

expressly held that hardship to the taxpayer was not, by itself, a sufficient

abrogating circumstance."^ The Court was careful to restrict the operation
of its newly formulated excepuon to the Ann-Injunction Act to those

instances in which it was truly obvious that the Government could not

possibly win:

We believe that the question of whether the Government has a

chance of idtimately prevailing is to be determined on the basis of the

information available to it at the time of suit. Only if it is then

apparent that, under the most liberal view of the law and the facts,

during the Civil War. Revenue Act of 1867, ch. 169, § 10, 14 Slat. 475. It has remained in

force, largely unchanged, through various codifications until the present day."
Snyder v. Marks, 109 U.S. 189, 193 (1883).

'^
See, e.g., Allen v. Regents of the Univ. Sys., 304 U.S. 439 (1938) (the statute does not

prohibit suit to enjoin collection of tax alleged to burden unconstitutionally a governmental
activity of the state); Miller v. Standard Nut Margarine Co., 284 U.S. 498 (1932) (Act does

not apply if collection of the tax would destroy the taxpayer's business); Hill v. VVali.ice, 239
U.S. 44 (1922) (Act does not prevent suit for injunction if collection of tax would luin the

Chicago Board of Trade)." 370 U.S. 1 (1962).
'* Bob Jones Univ. v. Simon, 416 U.S. 72.5, 742 (1974).
*' In Lucia v. United States, 474 F.2d 565 (5th Cir. 1973) (en banc), the court discussed

both Williams Packing and Miller v. Standard Nut Margarine Co., 284 U.S. 498 (1932), as if

the two cases collectively set forth the circumstances that must be shown to exist to circum-

vent ihe statute. Lucia v. United States, sufira at 573. Other courts have confined their

inquiry to a consideration of Williams Packing, apparently considering it to be the only
relevant test. £.^., Trent v. United States, 442 l-".2d 405, 406 (6th Cir. 1971); Pizzarello v.

United States, 408 F.2d 579, 582-83 (2d Cir.), cert, denied, 396 U.S. 986 (1969).
«"

Compare James v. United Slates, 74-1 U.S. Tax Cas. ^ 16,142 (W.D. Ky. 1974). aff'd per
curiam, 75-1 U.S. Tax Cas. H 16,179 (6th Cir. Feb. 12. 1975), pcliltoji/or cert, filed, 43 U.S.L.VV.

3501 (U.S. Mar. 8, 1975) (No. 74-1 129) (assessment will not be enjoined unless the (Government
cannot possibly prevail under any circumstances), jci/Zi Piz/aiello v. United States, 408 K.2d 579

(2d Cir.), cerl. denied, 396 U.S. 986 (1969) (assessment will be enjoined if arbitrary, capricious
and excessive).

«' 370 U.S. at 7.
"

Id. at 6.
°^

"[SJuch a suit (to enjoin an assessment] may not be entertained merely because collodion

would cause an irreparable injury, such as the ruination of the taxpayer's enterprise." Id.
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the United States cannot establish its claim, may the suit for an

injunction be maintained. ''''

That is, considering the evidence on hand, a court should indulge in

every possible presumption in favor of the Government's position.

Initially, it may be noted that this test seems an inappropriate method

of determining when to apply section 7421(a). When equity jurisdiction is

otherwise present, the test requires the litigant to establish that the Gov-

ernment could not possibly win if he paid the tax and sued for a refund.

Such a test, which goes to the merits of the case, should have no bearing
on the determination whether a particular jurisdictional statute is applica-

ble. That the statute is jurisdictional, and not merely remedial, was clear

to the Court: "The object of § 7421(a) is to withdraw jurisdiction from the

stale and federal courts to entertain suits seeking injunctions prohibiting
the collection of federal taxes."^^ Whether a court has jurisdiction to en-

tertain a lawsuit should not turn on what it perceives the ukimate out-

come on the merits would be if the action were fully litigated.
^^ The

test would be more appropriate in the summary judgment context, in

which the parties could substantiate their claims through affidavits. "^^ This

unsuitableness of the Williams Packing test has probably caused some of

the disagreement concerning the proper scope of section 7421(a). How-

ever, the Supreme Court has recently reaffirmed its holding in Williayns

Packing, perhaps even broadening its reading of section 742 1 (a).
^^ Con-

sequently, because it appears unlikely that the Court will abandon Wil-

lia77is Packing, this Note's analysis of the Anti-Injunction Act as it applies to

wagering tax assessments will be restricted to a consideration of section

7421(a) as interpreted in that case.

B. ConjJicting Readings of the Williams Packing Test

1. The "Good Faith" Standard

After setting forth its test for the application of the Anti-Injuncdon Act,

the Court in Williams Packing added that recjuiring "more than good faith

on the part of the Government would unduly interfere" with the collec-

don of the revenue.®" Several courts have seized upon this language as the

'*
Id. at 7. The "under the most liberal view of the law and facts" formulation of Williams

Packing was recently reaffirmed by the Supreme Court in rejecting a suit for an injunction to

prevent the revocation of a taxpayer's tax-exempt status. Bob Jones Univ. v. Simon, 416 U.S.

725.740 (1974).
*'' Enochs V. Williams Packing & Navigaiion Co., 370 U.S. at 5.

«» See Bell v. Hood, 327 U.S. 678. 682 (1946); Gunthcr, The Subtle Vices of the "Passive

Virtues"—A Comment on Principle and Expediency injudicial Review. 64 Colum. L. Rev. 1, 13

(1964)./;i//w Land v. Dollar, 330 U.S. 731. 735 (1947).
" Fed. R. Civ. P. 56.
" Alexander v. "Americans United" Inc., 416 U.S. 752 (1974); Bob Jones Univ. v. Simon,

4 16 U.S. 725, 742-46 (1 974). Decisions in the lower federal courts since Bobjoyies and "Americans

United" have tended to adopt a very strict reading of the Anti-Injunction Act and the Williams

Pnchntj;; test. See, e.g.. Cattle Feeders Tax Comm. v. Sludlz. 504 F.2d 462 (
lOlh Cir. 1974); Lewis

V. Sandler, 498 F.2d 395 (4ih Cir. 1974).
*" 370 U.S. at 7-8. This "good faitJi" formulation of the scoj-k: of die Ami-Injunction Act was

repeated in Bobjoncs Univ. v. Simon, 4 1 6 U .S. 725, 740 ( 1 974). 1 1 was, however, clearly dictum.

80-321 O - 77 - 29
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jjropcr standard for applying the "Government cannot ultimately prevail"

test of Williams Packijig. Accordingly, they have indicated that- injunctions
would be proper when the assessments were so arbitrary, capricious and

excessive as to show a lack, of good faith on the part of the assessing

authority such that the Government could not ultimately prevail in a

refund suit.^" Several other courts that appear to have applied a "good
faith" gloss to the "Government cannot ultimately prevail" test have con-

cluded that the assessments in question were bona fide and so dismissed

the suits.
^*

The two most significant cases that have placed a good faith gloss on

the Williams Packing test are Pizzarello v. United States''^ and Lucia v. United

StatesJ^ The cases are significant because they appear to be the only

instances in which a litigant has successfully persuaded a court that a

wagering tax assessment ought to be enjoined. In both cases the assess-

ments were very large^"* and were made only after criminal convictions—
in Lucia for failure to file wagering tax returns^^ and in Pizzarello for

failure to register and pay the occupational tax^^—were overturned in

light of Marchetti and Grosso.

In Pizzarello, the amount of tax liability was calculated from an extrapo-

lation of three days' wagering receipts
—as evidenced by betting slips

seized in a raid—over five years.
^^ However, there was no evidence that

Pizzarello had been involved in gambling for five years or that the three-

day average represented his average daily business for the other 1,575

Elsewhere in the opinion, the Court seemed to be applying a "certainty of success on the merits"

standard. Id. at 747-49; see notes 84-94 and accompanying text infra.
'» ScfShermanv. Nash, 488 F.2d 1081, 1084 (3d Cir. 1973) (IRS does not have "complete

license to act arbitrarily and in bad faith and for other than the purpose of preserving the

revenue"); Lucia v. United Slates, 474 F.2d 565, 573 (5th Cir. 1973) (en banc); Pizzarello v.

United States, 408 F.2d 579. 584-86 (2d C\T.).cerl. denied, 396 U.S. 986 (1969). In neither of the

latter two cases did the court actually state that it felt the Government's assessment showed an

absence of good faith. However, in calling the assessments "arbitrary, capricious and without

factual foundation," both courts appear to have felt dtat the assessments in question were not

bona fide efforts at revenue collection.

" lannelli v. Long, 487 F.2d 317, 318 (3d Cir.). cert, denied, 414 U.S. 1040 (1973)

(Anti-lnjuncuon Act "presup])oses a bona fide attempt of the government to collect rev-

enue"); Collins v. Daly, 437 F.2d 736, 738 (7th Cir. 1971) (section 7421(a) docs not apply
when "it is so obvious that the tax cannot be iiliiniatcly sustained that any effort to collect it

calls into question the government's good faiiii"); Fiore v. Secretary of Treasury. 74-2 U.S.

Tax Cas. H 16,150 (E.D.N. Y. 1974); Pizzarello v. United States, 285 F. Supp. 147, 151

(S.D.N.Y. 1968), rev'd, 408 F.2d 579 (2d Cir.). cerl. denied, 396 U.S. 986 (1969) (Government
cannot ultimately prevail rcciuircmeni "amounts to a showing of bad faith on the part of the

government"). See also Shapiro v. Secretary of State, 499 F.2d 527, 535 (D.C. Cir. 1974), cert.

granUd, 43 U.S.L.W. 3446 (U.S. Feb. 18, 1975) (No. 74-744) (good faith standard applied to

determine whether jeopardy assessment of income taxes should be enjoined).
" 408 F.2d 579 (2d Cir.), cert, denied, 396 U.S. 986 (1969).
" 474 F.2d 565 (5th Cir. 1973) (en banc).
"

Id. at 568 (assessment of $2,653,640); Pizzarello v. United States, 408 F.2d at 580

(assessment of $282,440.70).
" 447 F.2d 912, 913-16 (5ih Cir. 1971), rev'd on rehearing, 474 F.2d 565.

'• See 408 F.2d at 581-82.
"

Id. at 583.
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days he was alleged to have been in the wagering business/* Also, the

court held that the assessment was based on illegally seized evidence^^

and, thus, was completely invalid.*"' The Lucia assessment was calculated

by extrapolating receipts evidenced by one day's betting slips over a

period of four years and eight months.^' The court followed Piizarello,

holding the assessment to be "arbitrary, capricious and without factual

foundation. "^^ The Government's figures were not a realistic projection

but were "merely derived, Mandrake-like, from a filament of evidence

and subjected to a sleight-of-hand computation."*'

2. The "Most Liberal View of the Law and Facts" Standard

Given the circumstances o{ PizzarcUo and Lucia, it is understandable that

the courts, without stating so directly, suspected that the Government's

efforts at tax collection were not good faith attempts to ensure collection

of the revenue.. However, several courts have apparendy held that the

Government's motives are not at issue in a case involving the propriety of

enjoining collection of a tax. In James v. United Slates,^*' \.\\g Sixth Circuit

recently dismissed a suit seeking injunctive relief from a wagering tax

assessment. The case was virtually indistinguishable from Lucia and Piz-

zarcUo in all essential factual aspects, but the court declined to follow these

earlier decisions.*^

In James, the rather substantial**^ assessment covered a period of four

years and was based on wiretap evidence obtained over two days.*' As did

Pizzarello, James argued that the evidence was illegally seized and that

this fact, along with the unwarranted use of two days' receipts to support
"

Id.
"

Jd. at 585.
*"

Id. at 586. There is presently a conflict in the circuits as to whether evidence that is

obtained pursuant to an illegal search and seizure should be suppressed in a civil tax

proceeding so that assessments based on such evidence may be enjoined. Compare Zamaroni
V. Philpott, 346 F.2d 365, 366 (7th Cir. 1965) (court refused to enjoin wagering tax

assessment that taxpayer alleged was based on illegally seized evidence), wiOi Pizzarcllo v.

United States, 408 F.2d at 586 (assessment, based on illegally seized evidence, is invalid and

may be enjoined if basis for equitable jurisdiction is established). The Tax Court has recently
extended the fourth amendinent's exclusionary rule to civil tax assessments. Efrain T.

Suarez, 58 T.C. 792, 806 (1972). However, at least one member of the Suarez court felt that

an assessment based on illegally seized evidence was not presumptively arbitrary, caj^ricious,

excessive, or invalid. /rf. at 817 (Taniienwald. j., concurring). Of course, the Tax Court is not

available to wagering taxpayers. Sec text accompanying note 39 supra. See generally Note,
Internal Revenue Service Use of Electronic Surveillance Information in the Enforcement of

the Wagering Taxes, 55 B.U.L. Rev. 387 (1975)." 474 F.2d at 574.
"

Id. at 573.
"

hi. at 575.
»< 74-1 U.S. Tax Cas. II 10.142 (W.D. Ky. 1974), aff'd per curiam, 75-1 U.S. Tax Cas.

\ I6,179(6UiCir.Feb. 12, 1975), /-f/iV/on/orfo/./W, 43 U.S. L.W. 3501 (U.S. Mar. 8. 1975) (No.

74-1129).
*'^

Id. In declining to follow Lucia and Piiznretln, the Sixth C^ircuii appears to have imjjliedly

rejected a strong argument by the petiiioiu-r that the Government lacked good faith by

making an assessment iliat was arbitrary and capriciou.s. See Reply Brief for Appellant at 3-9.

«« 74-1 U.S. Tax Cas. at 84,501 ($929,000)."
Id. at 84,503.
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an nssessment covering four years, rendered the assessment "arbitrary,

capricious and without tactual foundation."*'* In one respect, however,

James is arguably distinguishable from at least PitzarcUu. Although Piz-

zarello's criminal conviction was overturned, James actually had pleaded

guilty to one count of conspiracy to violate the gambling laws.^" The court

seemed to feel that this prior successful criminal prosecution was impor-

tant evidence that James was involved in gambling operations, despite

strenuous arguments that James' guilty plea was not admissible in the civil

suit.^" However, James' prior guilty plea, if admissible, did not in any way

indicate that he had been involved in gambling during the entire period

for which tax liability had been determined; nor did it help to establish

the factual validity of the calculations.

Apparendy, iheJames court reached a result contrary to that reached in

Lucia and Pizzarello because it applied a different standard in evaluating the

plainuffs argument that the challenged assessment came within the "Gov-

ernment cannot ultimiately prevail" half of the Williams Packing tesi.^' The

court's formulation of the Williams Packing test was that, unless, "under the

most liberal view of the law and the facts" based on information available at

the time of the suit, it is clear that the Government cannot ultimately prevail,

the assessment cannot be enjoined.
^^ A similarly strict standard has been

applied in several other cases in which litigants sought to enjoin wagering tax

assessments.^^ Thus, it appears that the courts have applied two varying

standards in evaluating the first half of the Williams Parking test: the "good

faith" standard oi^ Lucia and PizzarrUo and the more stringent "under the

most liberal view of die law and facts" standard oi James.
^'^

" Id.

«» Id.

»" Sec Brief for Appellant at 6-10. James' argument was based on the Supreme Court

decision in North Carolina v. Alford, 400 U.S. 25 (1970), which held that a plea of guilty

induced by a desire to avoid the hazards of trial—in Alford's ca.se, the risk of the death

penalty—and accompanied by repeated claims of innocence was essentially equivalent to a

plea of nolo contendere. Id. at 37. James' plea of guilty to one count of conspiracy was made

with express reference to Alford and was coupled with protestations of innocence. Con-

sequently, James argued that it was equivalent to a plea of nolo contendere. Normally, a plea

of nolo contendere is not admissible in an<nhcr proceeding as an aid to prove guilt or

liability. United States v. Graham. 325 F.2d 922. 928 (Gili Cir. 19G3). See ahn Fed. R.

Evidence 410 (not effective until Aug. 1, 1975). Thus, it was argued. James' guilty plea

under the Alford rationale was not admissible in the civil uix assessment proceeding.
"'

lames v. United Slates. 74-1 U.S. Tax Cas. at 84.503.
"

'id.

" Trent v. United States, 442 F.2d 405. 406 (6ih Cir. 1971) (per curiam); Cole v.

Cardoza, 441 F.2d 1337. 1341 (Gth Cir. 1971); Mastro v. United Slates. 75-1 U.S. Tax Cas. H

16.1 82 (D. Conn. Jan. 30, 1975) (to meet Williams Packing test taxpayer must show •'cenainty

of success on the merits"); I.ancoon v. Department of Frcasiiry. 74-'2 U.S. Tax Cas. ^1 16.151

(S D N.Y. 1974) (taxpayer must .show Government "cannot possibly win"); White v. Umied

States, 363 F. Supp. 31, 34 (N.D. 111. 1973) (taxpayer must show that "under no cir-

cumstances could the government prevail"); McAlister v. Cohen, 308 F. Su|jp. 517. 521

(S.D.VV. Va. \91Q), off 'd Inr curiam, 436 F.2d 422 (4th Cir. 1971) (same).
" 'Fhe more stringeniyrtOTC( standard would seem to be dillicult to meet. In none o( the

cases cited as using a /oww-type st.indaid was the taxi)aycr successful in having the lax

enjoined. Scr cases cited note' 93 :.ujna. However, an income lax assessment was enjoined

under a strict reading of Williams Packing when it was shown that the Government failed to
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C. The Proper Application of the Williams Packing Test

When determining which reading of the Williams Packing test is more

persuasive, several factors must be considered. Initially, one must
examine the purpose of the Anti-Injunction Act and its relation to the

various interests at stake—the efficient collection of the revenue and the

protection of taxpayers from arbitrary action of the Internal Revenue
Service. In Williams Packing, the Supreme Court stated:

The manifest
purpose of § 7421 (a) is to permit the United States to

assess and collect taxes alleged to be due without judicial interven-

tion, and to require that the legal right to the disputed sums be
determined in a suit for refund.^^

Thus, the Government's imhindcred collection of the revenue appears
to be the paramount interest protected by the Anti-Injunction Act.'-*^ Of
course, as the Court in Williams Packing stated, "if it is clear that under no
circumstance could the Government ultimately prevail, the central pur-

pose of the Act is inapplicable."^^ This proposition seems almost self-

evident: if the Government cannot win under any view, there is no reason

to protect it from prerefund suit litigation. However, the Court made it

clear that it intended to restrict the operauon of its test to those instances

in which it was readily apparent that the Government had absolutely no
chance of emerging victorious.®*

In the normal suit, the taxpayer will argue that the facts do not support
the Government's calculations. However, under the most liberal view of

the facts, even if the tax for five years were calculated from one day's

betting slips, it would seem that the Government could possibly win and

follow the formal steps necessary to comply with the jeopardy assessment provisions of
sections 6851(a) and 6861(a) of the Code. United States v. Bona^uro, 294 F. Supp. 750.
753-54 (E.D.N.Y. 1968), o//Wiu6«o7«. United States v. Done, 428 F.2d 204 (2d Cir.),fr)7. denied,

400 U.S. 829 (1970). Similarly, the court in White v. Cardoza. 368 F. Supp. 1397 (E.D. Mich.

1973), although refusing to enjoin the assessment at that time, held that, if the plaintiff could
demonstrate that the Government failed to comply with the assessment provisions of sections

6862(a) and 6331(a), then a wagering tax assessment could be enjoined under a strict reading of
Williams Packing. Id. at 1 398-99. The significance of this decision is ojjen to question, however; it

has never been cited or followed. In addition, the ratio decidendi was probably that an
assessment may be enjoined if the taxpayer can deinonst rate that tlie assessing authority clearly
acted outside the scope of his authority. In such a case, it would seem obvious that the

Government could not ultimately prevail. In norieof the other lecent cases in which a taxpayer
sought to enjoin a wagering tax assessment was it alleged that the IRS officials involved had
acted outside the scope of their statutory authority. Rather, the taxpayer in each case argued
that the factual base of the assessment was so tenuous that the Government could not u Itimately
establish its validity. Whether the assessing official acted outside the scope of his authority is a

question of law and may be appropriately determined in a suit for an injunction. Whether the
assessment is excessive or arbitrary is a (luestion of fact and may be more appropriately left to

the normal channels of administrative review and refund litigation." 370 U.S. at 7.

*• See Bob Jones Univ. v. Simon, 416 U.S. 725. 736-37 (1974). The uneiicumbcred
collection of tlic revenue was also a substaniial factor in the Siqircme Court's decision that a

jurisdictional prerccjuisite to a refund suit was full payment of the lax. See Flora v. United
States, 362 U.S. at 175-76.
" 370 U.S. at 7.
*' See text accompanying note 64 supra.
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ilicit, therefore, an injunction should he denied.''^ Similarly, widi die

present conflict in the circuits concerning the applicability of the exclusion-

ary rule of the fourth amendment to civil tax assessments,"'" whether an

assessment based on illegally seized evidence should be enjoined would

vary with the circuit. In those circuits that have extended the exclusionary

rule to civil tax proceedings, even under the most liberal view of die law

for that circuit, the assessment may be enjoined. However, in a circuit that

either has not extended the rule to civil tax proceedings or has not yet

considered the question, under the view of the law most favorable to the

Government's position, the assessment should not be enjoined.

Competing with the Government's interest in unhampered revenue

collection is the taxpayer's interest in freedom from arbitrary actions of

the IRS. Those courts that have applied a "good faith" standard'"* in

evaluating suits for injunctions appear to have given great weight to the

interest of the taxpayer. These courts have held that the taxpayer is

endtled to an evidentiary hearing on the quesdon whether the assessment

is so arbitrary, excessive and lacking in factual foundation as to jusufy the

conclusion that it was not a bona fide effort at collection of the revenue.*"^

Such a hearing must be based on the evidence available at the time of the

suit,*"^ and the burden of proof is on the taxpayer to establish the

Government's lack of good faith.'"'' However, it is not clear from Williams

Packing that the Supreme Court ever intended that a hearing be held

every time a taxpayer seeks to enjoin the assessment of a tax; in fact, for

several reasons, it may be argued that an evidentiary hearing is inappro-

priate.

First, a litigant desiring to challenge an action taken by some gov-

ernmental agency is usually required to exhaust his administrauve re-

medies, especially if he is seeking equitable relief.'"^ Any dme a court

allows a taxpayer to enjoin an assessment, it allows him to circumvent the

prescribed methods of administrative review.'"" Consequendy, the whole

procedure of permitting taxpayers to collaterally attack the amount of

'" Such a method of calculation is not per sc unreasonable and therefore invalid as a

matter of law. Hamilton v. United States. 309 F. Supp. 468, 472 (S.D.N.Y. 1969), affd per

curiam, 429 F.2d 427 (2d Cir. 1970), cerl. dmicd, 401 U.S. 913 (1971). Several courts have

noted that extrapolation of evidence is necessary because of the taxpayer's failure to keep

daily records. E.g., Mitchell v. Commissioner, 4)6 F.2d 101. 102-03 (7th Cir. 1969); Hamil-

ton V. United States, uipra at 473. Bui see Lucia v. United States, 474 F.2d at 575 n.42;

Pi-tzarello v. United States, 408 F.2d at 584.
""• See note 80 supra.
'"' See text accompanying notes 69-83 supra.
'"2

Shapiro v. Secretary of State. 499 F.2d 527. 5.34 (D.C. Cir. 1974). cert, grunted. 43

U.S.L.W. 3446 (U.S. Feb. 18, 197.5) (No. 74-744): Lucia v. United Slates, 474 F.2d at .574-75.

'"^ See text accompanying note 64 supra.
'"* See United Slates v. Calamaro, 3.54 U.S. 351, 358 (1957) (the principal interest of the

United States is presumed to be the collection of revenue and not the punishment of

gamblers).
'"

Weinberger v. Beniax I'harmaceiuicals,inc.. 412 U.S. 645, 653-.54 (1973); NfcKari v.

United Stales, 395 U.S. 185, 194 (1969); Myers v. Ueihlehem Shipbuildmg Corp., 303 U.S.

41. 50-51 Sc n.9 (1938).
'*• The refund procedures arc set forth at int. Rev. Code of 1954. §§ 6532(a)(1), 7422(a).
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ihcir assessments prior to adminisirativc recleterminalion is of question-
able propriety. Second, the Supreme Court in Williams Packing stated that

one of the purposes of tlie Anti-Injunction Act was to protect the Com-
missioner from prerefund suit litigation.'"^ Thus, to whatever extent the

courts hold evidentiary hearings on the merits of taxpayers' allegations,

they undermine one of the purposes of the Act. Third, it is not yet clear

how great a showing a taxpayer must make under die "good faith"

standard in order to establish that the Government cannot ultimately

prevail.'"^ Consequently, applying a good faith gloss to the Williams Pack-

ing test involves the courts in a premature determination of the strength
of the IRS' assessment when, for example, a court must decide whether

an extrapolation of a few days' evidence into several years of tax liability is

warranted under the circumstances. However, judicial evaluation of the

Government's assessment procedure runs contrary to the Williams Packing
command that the facts must be examined in the manner most favorable

to the Government's position.'"^

Finally, there is the issue that only a few courts appear to have

considered—the question whether the taxpayer is any more protected
from arbitrary IRS acdon if he is allowed an evidentiary hearing and

perhaps an injunction than he would be in a suit for a refund. If he is not,

or if the degree of enhanced protection is insignificant, there seems to be

no compelling reason to carve any further exceptions out of the Anti-

Injunction Act."" If the taxpayer is equally protected in a refund suit, he

has an adequate remedy at law and so fails to satisfy the jurisdictional

requirements for equitable relief—the second half of the Williams Packing
test.'"

"" 370 U.S. at 7-8.
""

Compare Fiore v. Secretary of Treasury, 74-2 U.S. Tax Cas. H 16,150 (E.D.N. Y. 1974)

(under good faith standard, four months' tax calculated from one day's betting slips is valid),

and Hamilton v. United Stales, 309 F. Supp. 468, 470 (S.D.N. Y. 1969), offd f>cr curiam, 429

F.2d 427 (2d Cir. \970). cnl. drnlrd, 401 U.S. 91.'^ (1971) (four years' tax based on three days'

betting slips is valid under good faith test because taxpayer admitted being in the gambling
business), with Lucia v. United Stales, 474 F.2d at 574 (four and a half year assessment ba.sed

on one day's betting slips is arbitrary and capricious and may be enjoined).
"* Sec text accompanying note 64 supra. Two courts, in applying a good faith reading of

Williams Packing, apjjcar to have overlooked this point altogether. In deciding whether to

dismiss suits under the Ami-Injunction Act, the courts construed the factual allegations of

the pleadings most strongly in favor of the plaintiff because the Government, as defendant,
had moved for tlie dismissal. Shapiro v. Secretary of State, 499 F.2d 527, 533 (D.C. Cir.

1974), cr,1. granlrri. 43 U.S.L.VV. 3446 (U.S. Feb. 18, 1975) (No. 74-744); Willits v.

Richardson, 497 F.2d 240. 244-45 (5ih Cir. 1974). Although the normal practice is to

constiue the factual allegations most strongly against the movant, the Supreme (>ourt in

iVilliaitu Packing has clearly established a contrary rule when the Government's motion is

based on the Anti-Injunciion Act.
"" For the discussion that follows, it will be assumed that there is no constitutional

infirmity in denying the wagering taxpayer any form of prepayment judicial review as long
as he has access to postpayment review by way of a refund suit. See note 43 supra.

"' Several courts have held that, even if ihc taxpayer ran establish that the Government
cannot ultimately prevail, the refund suit is a sufdcienily adeijuaie remedy at law and so

have denied injunctions. E.g.. Zainaioni v. I'hilpott, 346 F.2cl 365, 366 (7th Cir. 1965);

Lancoon v. Department of Treasury, 74-2 U.S. Tax Cas. H 16.151 (S.D.N.Y. 1974); Dolan v.

United States, 74-1 U.S. Tax Cas. % 16,122 (N.D. Ga. 1973).
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A ( omparison of the cases that have favored injunctions of arbitrary
assessments with the cases in which taxpayers have successfully sued for
refunds because the assessments lacked any substantial factual underpin-
nings indicates that injunctive relief is, for the most part, of little benefit
to wagering taxpayers. Because the full-payment rule oi Flora v. United
States'^'^ does not apply to excise taxes, the burden of paying first and
then litigating is minimal. Thus, the wagering taxpayer cannot persua-
sively argue that collection of the tax will force him into bankruptcy'^^
before he is able to litigate the validity of the assessment."''

In certain situations, a refund suit affords the taxpayer even greater
protection than does a suit for an injunction. Under Williams Packing,
doubtful legal issues must be resolved in favor of the Government.
Therefore, a circuit that has yet to consider the question should not apply
the fourth amendment exclusionary rule'*^ to a suit to enjoin a civil tax

assessment. However, in a refund suit Williams Packing is irrelevant, and a

court properly could consider whether illegally seized evidence should be
excluded in certain civil cases. "^

Moreover, the self-incrimination implications of a refund suit are no
more serious than those involved in suits for injunctive relief. Because the

burden of proof in a refund suit is on the taxpayer to establish the correct

amount of tax owed, some have urged that the taxpayer's fifth amend-
ment privilege against self-incrimination is infringed upon."^ However,
when the taxpayer seeks equitable relief, he has an equal burden of proof
in demonstrating that the assessment is excessive."^ If the taxpayer can

carry the burden of proof in a suit for an injunction despite the hazards
of self-incrimination, he can carry it in a refund suit."^ Several courts

apparendy recognized this fact and, when refusing to enjoin wagering

112

113

362 U.S. 145 (1960); see text accompanying notes 49-52 supra.
The argument that collection of the tax will force the taxpayer into bankruptcy or ruin

him financially has been made in several of the cases. E.g., Lucia v. United Slates, 474 F.2d
at 577; White v. Cardoza, 368 F. Siipp. 1397, 1400-01 (E.D. Mich. 1973); Pizz.areilo v. United
States. 285 F. Supp. 147, 153 (S.D.N. Y. 1968), rev'd. 408 F.2d 579 (2d Cir.), cert, denied, 396
U.S. 986 (1969).

"* But see note 52 supra. Because there is no stay provision to prevent the Commissioner
from coiiiinuing to collect the tax alleged to be owed while the taxpayer sues for a refund on
one transaction, the refund procedure may be inadequate. However, this argument does not

appear to have ever been made in a wagering tax case. This may well be because the
Government has been willing to stay coileclion when the taxpayer files suit for a refund and
llien counterclaim in tlie refund suit for the total tax alleged to be due. E.g.. Higginbotham
V. United States, 75-1 U.S. Tax Cas. H 16,177 (S.D.W. Va. Dec. 21, 1974); Thomas v. United
States. 74-2 U.S. Tax Cas. H 16,170 (N.D. Tex. Nov. 12, 1974); Florio v. United States, 74-1
U.S. Tax Cas. 11 16,145 (N.D.W. Va. 1974).

"^ See note 80 supra.
"«

5cpjanis v. United States, 73-1 U.S. Tax Cas. H 16,083 (CD. Cal. I973).affd mem.. No.
73-2226 (9th Cir. July 22. 1974). cert, granted, 43 U.S.L.W. 3645 (U.S.June 10, 1975) (No.
74-958).

'" See text accompanying notes 46-48 supra."« See Lucia v. United States, 474 F.2d at 575-76.
""

Id. at 576; Dolan v. United States. 74-1 U.S. Tax Cas. H 16.122, at 84,437 (N.D. Ga.

1973).
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assessments, declared that the proper place to test the strength of the

Commissioner's case is in a refund siiit.'^"

It may also be urged that the time delay in obtaining a refimd is crucial,

and that, therefore, an injunction offers greater protection to the tax-

payer.'^' Such an argument is insubstantial. For example, m Pizzarcllo, the

taxpayer was deprived of a substantial sum of money for four years while

seeking an injunction.
'^^ In contrast, one wagering taxpayer paid the

tax—less than $5,000—on a few wagering transactions and then success-

fully sued for a refund; the total assessment was in excess of $80,000.'^^

Although it took him five years to recover his money, the hardship to this

taxpayer was significandy less than that in Pizzarcllo. In at least some

circumstances, therefore, the additional delay and inconvenience of a

refund suit will be minimal or nonexistent.

Thus, courts ought not to assume without a strong showing that an

injunction protects the taxpayer to any greater extent than does a refund

suit. However, in certain narrow situations such an assumption might be

warranted. If the assessing official acted outside the scope of his authori-

ty, so that even under the most liberal view of the law and facts the

Government could not ultimately prevail, a court might be justified in

issuing an injunction. In such a case, a taxpayer would have to

demonstrate only that the Commissioner failed to comply with the statu-

tory assessing requirements.'^"* Similarly, in a circuit that has already ruled

that the fourth amendment exclusionary rule applies in civil proceedings,

an assessment based on illegally seized evidence should be enjoined. In

either case, the taxpayer would be protected from the hazards of self-

incrimination because the entire assessment would be attacked as invalid.

Of course, the Government could assert that the taxpayer's legal

remedy—a refund suit—is adequate. As in a suit for an injunction, a

refund suit would entail no self-incrimination problems because the entire

assessment would be attacked on the ground diat the IRS had exceeded

its authority. However, the taxpayer might argue that, in these cir-

cumstances, the delay involved in a refund suit would be significantly

greater than that in a suit for an injunction. A suit for an injunction

would be decided solely on the question of law, and, although a refund

suit would be similarly restricted, it could not be brought until the IRS

had actually assessed and collected the tax. Perhaps more substantial is

the claim diat, unless the legal question were resolved in a suit for an

injunction, the IRS could force the taxpayer to bring a number of refund

'" Scr Ziuiiaroni v. I'liilpoii, ."^IG F.2d 3G5, 366 (7tli Cir. 1965); Campbell v. Gueicisloh.

287 F.2ci 878. 881 {^aU Cir. 1961).
'^' Such an arguiiiciil, by itself, docs not render the refund suit an inadctjiiatc legal

remedy. See Hob Jones Univ. v. Simon. 416 U.S. 725, 747 (1974).
'" The Govcrnmcni held $125,882 of Pizzarello's money; ihe assessment itself was in

excess of $280,000. 408 F.2d at 586-87.
'"

|anis V. United States. 73-1 U.S. Tax Cas. 51 16.083 (CD. Cal. 1973), a/fd tnrm.. No.

73-2226 (9ih Cir. July 22, 197 -i), cert, granted, 43 U.S.L.W. 3645 (U.S. June 10. 1975) (No.

74-958).
'" Wliitc V. Cardoza. 368 F. Supp. 1397. 1398-99 (F.D. Mich. 1973).
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suiis simply by assessing wagering taxes on each separate transaction.

Finally, the taxpayer might argue that his legal remedy is inadequate
because, if he must bring a refmid suit, he will be deprived of the use of
his money for an indeterminate period of time.

As noted earlier, arguments such as these have generally been unper-
suasive in suits to enjoin the collection of taxes. However, these conten-

tions lake on added significance as grounds for equitable intervention

when the sole dispute is one of law. Whether the case involves the

statutory assessment procedures or the facial validity of an assessment

based on illegally seized evidence, the court will determine whether the

Government has acted outside the law. If it has, its interest in unham-

pered revenue collection becomes less substantial. At the same time, the

taxpayer's interest in freedom from arbitrary IRS action becomes more

appealing. Just as the first element of the Williams Packing test—whether
the Government might ultimately prevail

—must be construed in light of

these competing interests,
'^^ the second element—the existence of inde-

pendent grounds for equitable jurisdiction
—should be examined with

these interests in mind. When the legitimacy of the Government's interest

is suspect and the taxpayer's interest is endangered, a court would be

justified in liberally construing the Williams Packing requirement of inde-

pendent grounds of equitable jurisdiction.

IV. Conclusion

The Anti-Injunction Act appears to bar all suits seeking injunctions to

restrain the assessment or collection of any tax. However, the Supreme
Court in Enochs v. Williams Packing & Navigation Co. held that in certain

narrow instances an injunction against tax assessment may be justified. In

Williams Packing, the Court set forth a two-prong test to determine

whether an injunction should be allowed: (1) it must be shown that, even

under the most liberal view of the law and the facts of the case, the

Government could not ultimately prevail in a refund suit and (2) equita-

ble jurisdiction must otherwise exist. These two factors should be

evaluated on the basis of the two competing interests at stake—the unhin-

dered collection of the revenue by the Government and the protection of

taxpayers from arbitrary IRS action.

The circuits have split in formulating standards for determining
whether the Government cannot ultimately prevail. Some courts have

held that, when an assessment was not made by the IRS in "good faith,"

the first half of the Williams Packing test is satisfied. This is an inappro-

priate standard because the issue of good faith turns on factual questions,

which the Supreme Court stated should always be resolved in favor of the

Government. Instead of a "good faith" Standard, this half of the test

should be limited to narrow questions of law, such as whether the IRS

'" See tcxl accompanying notes 93-98 supra.
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operated within its statutory framework or whether the exclusionary rule

has been violated.

When an analysis of the first half of the Williams Packing test indicates

that the Government could not ultimately prevail even if the law were

viewed most favorably toward its position, the Government's interest in

unhampered collection of the revenue becomes minimal. At the same

time, the taxpayer's interest in being protected from arbitrary IRS action

becomes compelling. In such circumstances, a court should resolve all

doubts concerning the existence of equitable jurisdiction in favor of the

taxpayer and should then enjoin the assessment.

Arthur H. Ferris
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CRII\IINAL DEFENDANTS AND ABUSE OF
JEOEAfiDY TAX riiOCEDUT.ES

iiarry Tarlow*

Introduction

Federal and California taxing agencies can exercise awe-

some statutory authority to summarily assess and collect taxes if

tliey conclude that collection of the taxes is endangered.^ This ex-

traordinar>' authority is necessary to ensure that suspected criminals

who may Oee or dispose of their assets pay their share of taxes. If

exercised fairly and for a legitimate revenue-raising purpose, this

power would not raise constitutional problems.' However, rc-

 A.B. 1961, Boston University; J.D. 1964, Boston University. Member,
California Bar. The author served as Assistant United States Attorney, Central

District of California, Criminal Division in 1965. He wishes to disclose his

participation as counsel in the following cases: Bukcr v. Superior Co'urt, 25 Cal.

App. 3d 1085, 102 Cal. Rptr. 494 (4th Dist. 1972); People v. Vermouth, M
Cal. App. 3d 353, 116 Cal. Rptr. 675 (4th Dist. 1974); United States v.

Marshall, No. CR 74-227 (CD. Cal, May 13, 1974), appeal c'ockcicd. No.

2070, 9th Cir., June 7, 1974; United States v. Marshall, No. CR 74-228 (CD. Cal.,

Sept. 25, 1974). appeal docketed. No. 3038, 9th Cir., Nov. 24, 1974. All relevant

issues considered in this Article were raised in the briefs. The author gratefully

acknowledges the assistance of Gordon C. Rhea (J.D. 1974, Stanford) in the

preparation of this Article.
1 Under the Internal Revenue Code (hereinafter referred to in text as the

Code), the District Director may immediately assess a deficiency if he "believes

that the assessment or collection of a deficiency . . . will be jeopardized by delay"

(Int. Rev. Code or 1954, § 6861), or temiinate the taxable year of a tax-

payer if he "finds that [the] taxpayer designs ... to do any .. . act tending

to prejudice or to render wholly or partly ineffectual proceedings to collect the

income tax for the current or the preceding taxable year unless such proceedings

be brought without delay . . . ." Int. Rev. Coup of 1954, § 6851. For an

analysis of the source of autliority under which the District Director assesses

a tax after termination of the t;vxable vear see Meyers, Termination of Taxable

Year: Procedures in Jeopardy, 26 Tax.' L. Rev. 829, 830-33 (1971) [hereinafter

cited as Meyers]. In California the Franchise Tax Board is authorized to assess

a deficiency immediately if it "finds [tJiat collection] . . . will be jeopardized in

whole or in part by delay . . . ." Cal. Rev. & Tax. Code § 18641 (West 1970).

The California Revenue and Taxation Code (hereinafter referred to in text as

the California Code) authorizes termination of t!ie taxpayer's ta.xable year where

the tax jeopaidi/cd is for the curicnt period. Jd. § 18642.
2 Summary .seizurc of property for collection of federal income taxes was

approved by tlie Supreme Court in Phillips v. Commissioner, 283 U.S. 589 (1931).

1191
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cent cases indicate a disconcerting pattern of abuse. Taxing
agencies are immediately notified of arrests for gambling or nar-

cotics violations when funds are seized.^ With little or no investi-

gation into the defendant's financial background/ the agencies
conclude tiiat taxes from unreported illegal income are endangered
unless an assessment is made immediately. An income which

yields a tax equal to or exceeding the amount seized is esti-

mated/ and liens and levies are imposed on the property.
•

For a discussion of the poj.'-seizure remedies required by the due process clause

SCO Note, Termination of the Taxable Year- The Need for Timely Judicial Re-

view, 48 S. Cal. L. Rtv. 184 (1974).
3 Qose cooperation between the IRS and law enforcement agencies is

described in Silver, Terminating the Taxpayer's Taxable Year: How IRS Uses
It Against Narcotics Suspects, 40 J. Tax. 110 (1974). Silver cites an Internal

Revenue Service Manual Supplement (dated Nov. 10, 1971) which sets out the

procedures of the IRS Narcotics Project. Officers of this special division- arc

instructed to "disrupt the distribution of narcotics through the enforcement of

all available tax statutes .... [M]aximum use ... [is to be] made of jeopardy,

quick, and transferrec assessments, and termination of taxable periods." Id. at

110. See also, Taxing Tactic, The IRS Swiftly Grabs Drug Suspects' Assets In

Crackdown Effort, Wall Street Journal, Apr. 10, 1974, at 1, col. 1 (West Coast

ed.).

It is common for law enforcement agents to notify t)Otb the IRS and the.

California Franchise Tax Board when cash is seized pursuant to a gambling or

narcotics arrest, and for summary assessments to issue within hours. See affidavits

from ten attorneys, United States v. NJarshall, No. CR 74-227, (CD. Cal., May 13,

1974), appeal docketed. No. 2070, 9th Cir., June 7, 1974).
* Failure of the taxing agencies to make even colorably accurate estimates

of the defendant's true income has resulted in injunctions, orders to return funds,

or remands to determine whether an injunction should issue. See, e.g., Lucia v.

United Slates, 474 F.2d 565, 575 (5th Cir. 1973) (taxpayer entitled to a hearing
to determine if jeopardy assessment was "arbitrary, c-apricious and without factual

foundation" because Government estimated gross receipts for a betting season

from one day's wagewng slips; remanded for possible injunction); Pizzarello v.

United Stales, 408 F.2d 579, 584 (2d Cir.), cert, denied, 396 U.S. 986 (1969)
(income over five year period was estimated from gambling receipts from three

days, although Government could not establish that Pizzarello had operated as a

gambler for five years, or that the slips were tj'pical of his income in that period;
remanded for possible injunction); Rinieri v. Scanlon, 254 F. Supp. 469, 474

(S.D.N.Y. 1966) (Government presented no evidence that the taxpayer had
earned his money in United States; injunction granted).

5 The court in Clark v. Campbell, 501 F.:d 108 (5lh Cir. 1974), petition

for cert, filed, 43 U.S.LW. 3433 (U.S. Dec. 9, 1974), noted that a summary
assessment against Clark exceeded the amount seized at llic time of his arrest, in

conformity with a pattern indicative of arbitrary assessments. The Clark court

sarcastically observed:

The cat got out of the bag in Rinieri v. Scanlon, 254 F. Supp. 469
(S.D.N.Y. 1966) ... .

Q: To bo very blunt about it, isn't it a fact that you were just

merely told to write a report that would come out %^ith an
income tax of approximately S247.500 so that the government
would have a basis of seizing this money, isn't that the blunt
fact? ....
A: [IRS acent] Yes.

501 F.2d at 117 n.2S. In United States v. Rubio. 404 F.2d 678 (7th Cir. 1968),
cert, denied, 394 U.S. 993 (1969), $2,796 was seized from a suspect during a

narcotics arrest, and a deficiency in that piccisc amount was assessed upon a
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The punitive motive behind these assessments lias been con-

demned by courts in a number of civil cases.® One criminal court^

ordered the Internal Revenue Service^ to return seized assets to a

defendant, finding that the IRS had acted in "evident ex-

cess of statutoiy authority" after it admitted that it had failed to

determine whetlier the defendant was delinquent in the payment
of his taxes and had not even conducted a minimal investigation

into his business affairs." The involuntar)' return filed by the

IRS for the defendant was inconsistent with data available to

the IRS, and it imposed penalties which were unsupported by
the facts.

'°

Seizure of a defendant's assets by revenue authorities

may severely impair his ability to defend himself and impinge
on several constitutional protections." Section I of this Article de-

scribes the summary assessment and collection procedures, the

traditional administrative and judicial relief from such assessment

and collection, and the inadequacy of these remedies. Section II

analyzes the particular problems of criminal defendants whose as-

tcrmination of the taxable year. See also Aguilar v. United States, 501 F.2d

127 (5th Cir. 1974); Willits v. Richardson, 497 F.2d 240 (5th Cir. 1974).
c See, e.g., WiUits v. Richardson, 497 F.2d 240 (5th Cir. 1974). Because

Iho taxpayer gambled for a living and was "kept" by a narcotics sijspect, her

property was seized pursuant to a termination of the taxable year. The court

observed that:

The IRS has been given broad power to take possession of the

property of citizens by summary means that ignore many basic tenets

of prc-seizure due process in order to prevent Uie loss of tax revenues.
 

Courts cannot allow these expedients to be turned on citizens suspected

of wrongdoing—not as tax collection devices but as summary punish-

ment to supplement or complement regular criminal procedures. The
fact that they are cloaked in the garb of a tax collection and applied

only by the Narcotics Project to those believed to be engaged in or

associated with the narcotics trade must not bootstrap judicial approval
of such use.

Id. at 246.
1 United States v. Bonaguro, 294 F. Supp. 750 (E.D.N.Y. 1968), affd sub

nom. United States v. Dono, 428 F.2d 204 (2d Cir. 1969), cert, denied, 400 U.S.

829 (1970).
s Internal Revenue Senice will be hereinafter referred to in text as IRS.

294 F. Supp. at 754. The court reasoned that.

[t]he inference is—in short—that . . . (the IRS] had not acted under

the statute to protect the revenue interest and collect a tax that seemed

to be in jcopaidy. but had made a merely colorable use of the statutory

forms at the suggestion of another agency of government in accordance

with a pattern of conduct that is not strange to the courts.

Jd. at 753-54.
10 Id. at 754. The computations were based on the as-nimption that the

defendant was unmarried, and a single exemption was allowed, ^'et the IRS

agent testified that the defendant's income was estimated' on the assumption that

he was married and h:id two children, and notification of the assessment was

sci-vcd on the defendant by leaving it with his \vifc. A 25Tr penally was added

for attempting to jeopardize the collection of the tax (Int. Rlv. Code of 1954,

§ 6658), but no facts were presented supporting this conclusion.

11 Sec notes 125-39 & .accompanying text infra.
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sets. have been seized, and section III considers the possibility' of

ensuring speedier recovery of these assets through motions in the

criminal case. '

I, Summary Assessment Procedures and Remedies

A. Procedures

Summary collection procedures constitute a radical depar-

ture from normal methods of assessment and collection. Typically,

in federal taxation, the collection process is initiated by receipt of

the taxpayer's annual return.^' If the IRS determines that addition-

al tax is due, it is required to send the taxpayer a notice of deficien-

cy," and cannot a.ssess or collect the tax for 90 days.'* During
these 90 days the taxpayer may stay collection by petitioning the

Tax Court to redetermine the deficiency.^' If the taxpayer does

not petition the Tax Court, the IRS may assess the additional tax.

From the moment of assessment, a federal tax lien applies to all

of tlie taxpayer's real and personal property.''' If the taxpayer

still refuses to pay the tax, the IRS may send a "notice and de-

mand" letter, wait ten days, and then levy upon the taxpayers,

propert)'.''

The California assessment and collection procedure resem-

bles the federal practice. If the Franchise Tax Board determines

that the taxpayer's return underestimates the tax due, a notice of

proposed deficiency is mailed.'^ The taxpayer must file a written

protest with the Board within 60 days or tlie assessment becomes

final." If the taxpayer files this protest, the Board must grant a

hearing.^ The taxpayer must appeal an adverse Board decision

within 30 days to the Board of Equalization,-' and then petition for

a redetermination of that higher forum's decision.-- The assess-

ment then becomes final, and the tax must be paid ten days after the

mailing of a notice and demand letter.*^

Summary assessment procedures, in contrast, prevent the tax-

payer from litigating tlie validity of the assessment before coUec-

12 Int. Rev. Code of 1954, § 601 1.

13 Id. §§ 6212(a), 6213(a).
" Id. § 6213(a).
15 Id.

16 Id. §§ 6321, 6322.
IT Id. § 6331(a).
18 Cal. Rev. & Tax. Code § 18583 (West 1970). The Board has four

years in which to act. Id. § 185S6.
10 Id. §§ 18590 & 18591.
20 Id. § 18592.
21 Id. § 18593.
23 Id. § 18596.
28 Id. § 18597.
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tion. Tlie two federal summar>' assessment procedures are jeopardy
assessment-'' and termination of the taxable year.-^ The jeopardy
assessment procedure applies only when the tax in question is due
and payable.-" The District Director is authorized to assess the tax

immediately^' if he "believes" that assessment or collection

would be "jeopardized by delay."-^ Tlie District Director's deter-

mination of jeopardy is presumptively correct and nonrcview-

able;-^ payment is due the moment the assessment is made. No
prior notice is required,

^° and the 90 day ban on collection is in-

applicable."''^ A tax lien arises with the assessment,^- and the IRS

may levy upon the taxpayer's property without the formalit)' of

ten days notice.^-'' Within 60 days of the assessment, the IRS must
send a deficiency notice, which entitles the taxpayer to Tax Court
review of the assessment,^'* but the liens and levies remain in

force, and the.taxpayer is denied the use of his property.^^ One

24 Int. Rev. Code OF 1954, § 6861(a).
25 Id. § 6851(a). Termination of the taxable year may hereinafter be

referred to in text as termination assessment.
20 Section 6861 applies only to a "deficiency" as defined in section 6211.

Section 6211 defines a "deficiency" as,

the amount by which the tax imposed . . . exceeds ....
(1) the sum of

(A) the amount shown as the tax by the taxpayer upon his

return, if a return was made by the taxpayer and an
amount was shown as the tax by the taxpayer thereon,

plus
(B) the amounts previously assessed (or collected without

assessment) as a deficiency ....
Int. Rev. Code of 1954 § 6211(a). For an analysis of whether a "deficiency"

may exist before the tax is due and payable see Meyers, sttpra note 1, at 833-43.

Even if a "deficiency" may cxhi before the tax is due and payable, section 6861
cannot be used to assess the "deficiency" until the taxpayer's taxable year has

been terminated under section 6851. Taxes are due and payable four and one

half months after the end of the taxable year. Int. Rev. Code of 1954,
§ 6072(a).

27 Int. Rev. Code of 1954, § 6861 (a).
28 Id.

29 Transport Mfg. & Equip. Co. v. Trainor, 382 F.2d 793 (8th Cir. 1967).

See Note, Jeopardy Assessment: The Sovercis;n's Strantilchold, 55 Geo. L.J. 701,

702 n.l3 (1967). Sec also Kaminsky, Administrative Law and Judicial Review

of Jeopardy Assessments Under the Internal Revenue Code, 14 Tax. L. Rev. 545,

556-60 (1959) (contending that the Secretary's "belief" should be reviewable

under principles of administrative law as a nondiscretionar>' act. since the Director

is mandated to brinjr a jeopardy assessment once he forms a "belief").

Although a reviewing court is precluded from considering the soundness of

the District Director's decision, it can determine whetlicr he had facts from
which to form a "belief." United Slates v. Bonacuro. 294 F. Supp. 750, 753

(E.D.N.Y. 1968). Sec Odell. Assessments: What Are They—Ordinary? Immedi-
ate? Jropardv?, N.Y.U. 31ST iNST. ON FED. Tax. 1495. 1509 (1973).

30 Yanicelli v, Nash, 354 F. Supp. 143 (D.N.J. 1973).
81 Int. Rev. Code of 1954. § 686Ua).
82 Id. §§ 6321, 6322.
88 Id. § 6331(a).
3< Id. § 6S61(b).
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court has noted that "[l]hcre is little doubt but what a jeopardy
assessment is a statutory label for the sovereign's stranglehold on
a taxpayer's assets."^^

The tenuination of taxable year procedure applies before the

tax in question is due and payable. The District Director is author-

ized to terminate a taxable period and demand immediate payment
of the tax for the tcnninatcd period (and of any unpaid tax for the

preceding taxable year) upon "finding" that the taxpayer intends

to flee, conceal his property, or "do any other act tending to

prejudice" collection of the tax.^^ The termination of the taxable

year provision docs not contain authority to assess a tax.^* The
source of the District Director's authority to assess this tax is under

consideration by the Supreme Court.^^ If the District Director's au-

thority is derived from the jeopardy assessment provisions, the pro-
cedures and remedies for terminations of the taxable year arc iden-

tical to those for jeopardy assessments. If authority is derived

elsewhere, as is assumed in this Article, not only may the taxpayer
be deprived Of his property by immediate levy, but the IRS is

not required to send the deficiency notice which entitles him
to Tax Court review after the levy.^° The IRS power to terminate

the taxable year has been characterized as "summary in nature

and awesome in effect."" Assessments against persons suspected
of illegal activities arc generally made under this more stringent

provision.'*-

35 Although the IRS may immedialely seize the taxpayer's property, it

may not sell it during the time in which the taxpayer may petition the Tax Court
for a redetermination, or while Tax Court proceedings are pending. Id. § 6863

(b)(3)(A). To the taxpayer, the freezing of his assets may be as disastrous as

their sale. As one court has noted, "by summarily immobilizing his assets the

financial disaster may overcome the taxpayer. Thus the taxpayer may become
•indigent* overnight." Clark v. Campbell, 501 F.2d lOS, 122-23 (5th Cir. 1974).
The criminal defendant is exposed to particularly severe hardships, since he is

deprived of funds necessar>' for the defense of the criminal prosecution.
30 Homan Mfg. Co. v. Long, 242 F.2d 645, 651 (7th Cir. 1957).
37 Int. Rev. Codf. of 1954, § 6S51(a)(l).
38 The IRS admitted in Rinicri v. Scanlon, 254 F. Supp. 469, 474 (S.D.N.Y.

1966), that section 6S51 does not contain its own assessment authority.
39 Hall V. United States. 493 F.2d 1211 (6th Cir.), cerl. granted, 95 S. Ct.

40 (1974); Lning v. United States, 496 F.2d 853 (2d Cir.), ccrl. granted, 95 S.

a. 39 (1974).
<o The IRS contends that assessment authority for termination assessments

is derived from section 6201. See, e.g., Ir\'ing v. Gray. 479 F.2d 20 (2d Cir.

1973). Section 6201 does not require the IRS to send the taxpayer a notice of

deficiency before or after assessment. For comparison with section 6861

jeopardy assessments, it will be assumed in this Article that terminations of the
taxable year are followed by assessment under section 6201.

•i Clark V. Campbell, 501 F.2d 108. 122 (5th Cir. 1974).
*- One court noted the "Serxice's recent pattern of its willingness (o

utilize § 6851 in conjunction with . . . narcotics enforcement activities." Id. at

115. Virtually all reported cases involving assessments arising out of arrests

80-321 O - 77 - 30
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California law contains comparable jeopardy assessment"

'and termination of taxable year*^ provisions. All summary assess-

ments are undertaken as jeopardy assessments,'*^ but every assess-

ment of taxes for the current period is preceded by a termination of

the taxable year/" The assessment is "immediately due and paya-

ble,"'' and collection may begin at once unless the taxpayer peti-

tions for reassessment within ten days of receiving notice and posts

a bond/^ The taxpayer's property may be encumbered by liens and

levies coinparable to those in federal tax practice.^"

B. Remedies

Tlic judicial and administrative remedies available to a tax-

payer subjected to summary assessment are inadequate because

they are both costly and time-consuming. In those rare situations

where a taxpayer has assets which were not levied upon by the

revenue agency, it may not be economical to incur the expense

required to retain an attorney to contest the validity of the assess-

ment. These remedies are of little use to criminal defendants

whose assets have been seized.

1. Posting Bond

Under federal law, levy and sale can be stayed if the taxpayer

posts a bond equal to the assessment.
^° In California, a stay may be

obtained by both filing a petition for reassessment and posting

bond "in such amount as the Franchise Tax Board shall deem nec-

essary," not to exceed twice the amount of the assessment.^^ This

remedy is "illusory" when, as in most cases, tlie taxing agency has

tied up all of the taxpayer's assets. Since bonding companies will

not underwrite tlie bond without adequate security, the taxpayer is

denied the use of commercial sureties.
^-

and the seizure of funds indicate that section 6851 {termination assessment)

rather than section 6861 (jeopardy as'^ssnient) was used.

43 Cal. Rfv. & Tax. CoDr. § 18641 (West 1970).
"»•* hi. § 18642.
<5 Id. § 18641. Assessment "of a tax or a deficiency for any year, current

or past . . . ." is authorized.
40 Id. § 18642.
*^ Id. § 18643, ajfl//!tw/f^. (West Supp. 1975).
48 Id. § 18643.
49 Collection may be either by a tax warrant which has the force and effect

of a writ of execution (Id. § 18906) or by an order to withliold. Cal. Rev. &

Tax. Codr §§ 18817-19 (West Supp. 1975). For lien provisions see id. §§ 18881-

82.
t-o Int. Rr.v. Codf. of 1954, §§ 6S63(a), 6851 (c).

!^> Cau Rev. & Tax. Code § 18643 (West 1970), as amended, (West Supp.

1975).
.,

^- The bonding prcKcdurc has been condemned as a "mere mockery" of a

remedy. Kimmel v. Tomlinson, 151 F. Supp. 901, 902 (S.D. Fla. 1957). Sec
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2. Abatement of the Assessment

Upon request of the federal taxpayer, the District Director

may abate a jeopardy assessment if he believes that the as-

sessment is excessive,
^^ or finds tliat jeopardy docs not in fact ex-

ist.^^ The decision to abate is wholly discretionary, and the taxpay-

er carries the difficult burden of persuading the Director that his

assessment was erroneous. ^^ This approach is an exercise in

futility if the assessment was made in bad faith, and is hardly a

satisfactory substitute for judicial review. ^"^
However, even such

limited protection is not available to taxpayers whose taxable years

have been terminated.^' The California taxpayer is entitled to a

conference with the Franchise Tax Board at which arguments for

reassessment can be presented.^*

3. Jax Court Redetermination

Within 90 days of receiving a notice of deficiency,^" the feder-

al taxpayer may petition the Tax Court for review of a jeopardy

assessment. ^°
Although filing of the petition prevents a sale of the

taxpayer's property pending Tax Court review,*'^ the Tax Court

may take more than two years to reach a decision.''^ Tax Court re-

view is limited to redetermination of the amount -due; the initial

findmg of jeopardy may not be challenged.*'^ As with abatement,""*

Gould, Jeopardy Assessments When They May Be Levied and What to Do
about Them, N.Y.U. IStii Inst, on Fud. Tax. 937, 944-45 (1960) [hereinafter

cited as Gould]. The IRS is apparently reluctant to permit friends of the tax-

payer to post bond. However, one couit found that the District Director had

abused bis discretion by refusing to accept two sureties with unencumbered prop-

erty valued at twice the tax assessment in lieu of the bond under section 6863(a).

Yoke V. Mazzcllo, 202 F.2d 508 (4th Cir. 1953).
03 Int. Rev. Code OF 1954, § 6861 (c).
64 Id. § 6861(g).
65 See Darnell v. Tomlinson, 220 F.2d 894 (5th Cir. 1955); Note, Ter-

mination of the Taxable Year: The Need for Timely Judicial Review, 48 S.

Cal. L. Rev. 184, 193-94 (1974).
6(5 There is no right to a formal hearing under federal law, and the IRS's

refusal to abate is unreviewable in court. Schreck v. United States, 301 F.

Supp. 1265, 1280 (D. Md. 1969). See also Gould, supra note 52, at 145-46.

67 Provision for abatement is within Uie jeopardy assessment provisions.

Int. Ruv. Code of 1954, § 6861(e). See notes 38-40 & accompanying text

supra.
68 Unless the taxpayer appeals from an adverse decision by the Board witliin

30 days its determination becomes final. Cal. Rev. & Tax. Code § 18645 (West

1970).
60 See text accompanying note 34 supra.
CO Int. Rev. Code of 1954. § 6213(a).
•'i See note 35 supra.
C-- L. Keir & D. Argue, Tax Court Practice 35 (4th cd, 1970).
OS Int. Rev. Code of 1954, § 6861 (c).
c* See note 56 & accompanying text supra.
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ih'is remedy is denied to a taxpayer whose taxable year has been

terminated.*^

4.
.
Suit for Refund

An ahernative statutory remedy for federal taxpayers is a suit

for refund. However, before such a suit may be initiated, the tax-

payer must pay the full assessment,^*' file a claim for refund with

the IRS, and wait six months, unless the claim is denied earlier.^^

Taxpayers whose taxable years have been terminated camiot file

a claim for refund before the end of the normal taxable year/^

The full payment requirement often renders a suit for refund

impossible. If the IRS assesses a deficiency which exceeds the assets

seized, the taxpayer must pay the additional amount before he

can bring' the suit. Assuming the taxpayer has additional assets

which the IB:S did not discover, tliese can be exhausted in defend-

ing the criminal case. It is doubtful that a taxpayer in this situation

would decide to deposit additional sums with the IRS to obtain the

right to file for a refund. The IRS may also thwart a refund suit by

levying upon property without applying it to the tax liability.^® For

example, if the property is subject to forfeiture,"" the IRS may
refuse to credit it against the tax liability."^ Not only can the IRS

determine v/hen the taxpayer will have access to the district court,

but it can effectively preclude district court review.

Equally burdensome obstacles face the taxpayer seeking judi-

cial review of a California assessment. He may stay collection

only by posting a bond'^ and requesting a hearing before the Fran-

chise Tax Board." If the Tax Board's resolution is unfavorable, the

"5 See notes 38-40 & acconip.inying text supra.
cc Flora v. United Stales. 362 U.S. 145 (1960).
CT Int. Rev. Code of 1954, § 6532(a).
cs See Irving v. Gray, 344 F. Supp. 567 (S.D.N.Y. 1972), afj'd, 479 F.2d

20 (2dCir. 1973).
09 Schreck v. United States, 301 F. Supp. 1265, 1281 (D. Md. 1969).
'0 Funds, devices, and "carriers" are subject lo forfeiture by the Govern-

ment if used in conjunction with certain crimes. Sec, e.g., 15 U.S.C. § 1177

(1970) (forfeiture of gauihiins devices), 49 U.S.C. § 782 (1970) (forfeiture of

carriers transporting contraband).
'1 After reviewing these possibilities, the court in Schreck v. United States,

301 F. Supp. 1265 (D. Md. 1969), concluded:

in essence, the Govcmnicnt asks this Court to hold that Congress
has constitutionally authorized the IKS to sci.'.e and sell all of a jx-Mson's

ptoperty and has also provitled that liial |>crson has no ri.rht to institute

any court proceedings, for [x^rliaps longer lltan three years, in wliich

to liliyatc the validily of tlie underlying assessment and the seizure ....
Id. at 1281 (emphasis original) (footnote omitted).

T~ See note 48 & accompanying text supra.
73 The jvtition for reassessment must be filed with the Franchise Tax

Board within sixty days of notice of llic jeopardy assessment. Cal. Rev. &
Tax. Code § 18644 (West Supp. 1975).
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taxpayer may appeal to the State Board of Equalization.'''* Only
after exhausting all administrative remedies" and paying the tax''°

may the taxpayer sue for a refund in the Superior Court."

5. Injunctive Relief

Injunctions prohibiting t]ie collection of improper summary
assessments would avoid much of the expense and delay of statuto-

ry review. However, the taxpayer must overcome strict prohibitions

against injunctions and the reluctance of courts to interfere

through extraordinary procedures with the collection of taxes.'^

Internal Revenue Code section 7421(a) provides that "no

suit for the purpose of restraining the assessment or collection of

any tax shall be maintained in any court . . . ." There are two

relevant exceptions to this prohibition. The first is statutor)'. Sec-

tion 6213(a) authorizes injunctive relief for a taxpayer who was not

sent the required notice of deficiency. Tliis avenue of attack is avail-

able to a jeopardy assessment taxpayer who was not sent a notice of

deficiency within 60 days after the assessment."^ Since the termina-

tion assessment taxpayer is not entitled to a notice of deficiency,^"

74 If the Franchise Tax Board rules against the taxpayer, he may file a

petition for rehearing within 30 days. IJ. § 18596. The decision on rehearing

may be appealed within 30 days to the Board of Equalization. Id. §§ 18645,

18646.
15 Horack v. Franchise Tax Bd., 18 .Cal. App. 3d 363, 368-69, 95 Cal.

Rptr. 717, 720 (4th Dist. 1971 ).

.'6 California law does not specify whether the taxpayer faces a state

equivalent of the federal doctiine of full payment. For a discussion of the doc-

trine see Floia v. United States, 362 U.S. 145, 146-47 (1960). California courts

do not have the dual jurisdiction that prompted the prior payment nile in federal

tax law. Section 19082 of the California Code makes "payment of the tax" a

prerequisite to a refund suit in superior court, but does not state that the payment
must cover the entire assessment. Section 19092 seems to envision cases in

which less than the actual assessment is paid before suit. "If judgment is ren-

dered against the Franchise Tax Board, the amount thereof shall first be credited

against any taxes . . . and the remainder refunded to the taxpa)er . . . ." Cal.

Rev. & Tax. Code § 19092 (West 1970). The court in Union Bank & Trust Co.

V, McCIogan, 84 Cal. App. 2d 208. 213, 190 P.2d 42, 45 (1948), apparently

permitted a refund suit with only partial payment, but the facts arc ambiguous.
"7 Tlie taxpa)cr may sue in su(^>erior couit, but the Franchise Tax Board

can change the venue to Sacramento. Cal. Rev. & Tax. Code § 19088 (West
1970).

"6 The Court in Miller v. Standard Nut Margarine Co., 284 U.S. 498

(1932), explained:
Tlie principle reason [for generally not allowing suits to stay enforce-

ment of a tax] is that . . . such suits would enable those liable for

taxes in some amount to delay payment or possibly to escape their

lawful burden and so to interfere with and thwart the collection of
revenues for the support of the government.

Id. at 509.
"8 Sec note 34 & accompanying text supra.
80 See notes 38-40 & accompanying text supra.
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lie may not Ipring suit for injunctive relief under section 621 3(a).
^^

The courts are divided as to whether a taxpayer must establish

tiie existence of traditional grounds for equitable relief to obtain

this statutory injunctive relief.^*

The second exception to the prohibition against injunctive re-

lief has been created by the courts. The Supreme Court in Enochs v.

Williams Packing & Navigation CoP held that the prohibition

against injunctions is inapplicable if the taxpayer (1) qualifies for

equitable relief by demonstrating irreparable harai and the ab-

sence of an adequate legal remedy, and (2) establishes that if the

Government's claim were contested, it would not be upheld
"under the most liberal view of the law and tlie facts,"^*

It is easier to satisfy the first requirement of Enochs,

qualification for equitable relief. First, the taxpayer must demon-
strate "irreparable harm" if his funds are not immediately
returned. Courts have found sufficient injur)' in the imminent col-

lapse of a business^'' or severe physical deprivation.®" One court

held that freezing funds needed to post bail for a pending criminal

trial results in "an incarceration that will cause irreparable inju-

ry."^^ Another court has intimated that prejudicing a taxpayer's
sixth amendment right to counsel might satisfy the stand<'u:d.^^ The

taxpayer must also demonstrate tlie absence of an adequate legal

remedy. Some cases have held that jeopardy assessments and termi-

ni See note 40 & accompanying text supra.
82 Compare Hogan v. United States, 32 Am. Fed. Tax R.2d H 73-5148 (E.D.

Mich. 1973), with Lisner v. McCanlcss, 356 F. Supp. 398 (D. Ariz. 1973).
S3 370 U.S. 1 (1962).
^'^ Id. ail. The court obsened:

We believe that the question of whether the Government has a
chance of ultimately prevailing is to be determined on the basis of the

information available to it at the time of suit. Only if it is then

apparent that, under the most liberal view of the law and the facts,

the United States cannot establish its claim, may the suit for an in-

junction be maintained. . . . To require more than good faith on the

part of the Government would unduly interfere with a collateral ob-

jective of the Act—protection of the collector from litigation pending
a suit for refund.

/(/. at 7-8. The court found that "[t]hc record before us clearly reveals that the

Go\ernment's claim of liability was not without foundation," and denied an

injunction, hi. at 8.

85 Miller v. Standard Nut Margarine Co., 284 U.S. 498 (1932); Lucia v.

United States, 474 F.2d 565 (5th Cir. 1973); Pizzarello v. United Stati<.s. 408

F.2d 579 (2d Cir.), cert, dcnietl, 396 U.S. 9S6 (1969). But sec Morton v. White,
174 F. Supp. 446 (E.D. Til. 1959).

80 The court in Willits v. Richardson, 497 F.2d 240. 246 (5th Cir. 1974),

approved injunctive a'lief where an assessment denied the taxpayer the means
of supportinc heiself and her children.

8' Shapiro v. Secretary of Stale, 499 F.2d 527, 535-36 (D.C. Cir. 1974),
cert, granted, 43 U.S.L.W. 3451 (U.S. 1-eb. IS, 1975).

88 The taxpayer in Lisner v. McCanless, 356 F. Supp. 398, 400 (D. Ariz.

1973), appaiently alleged that assessments would deprive him of counsel, but

failed to produce evidence supporting this allegation.



421

1202 UCLA LAW REVIEW [Vol. 22: 1191

nations of the taxable year leave the taxpayer with inadequate legal

remedies;^'* others have remanded for determinations of v/hether

the taxpayer would suffer "irreparable harm" if relegated to Tax

Court review.^°

Enochs requires an additional showing that the Commission-

er's assessment is wholly invalid."^ Tliis second requirement

presents the most significant problems, since many tax cases in-

volve factual disputes in which the Government could conceivably

prevail. Nonetheless, assessments have been found invalid where

the assessment v/as not preceded by a factual inquiry into the tax-

payer's financial background,"- where tlie evidence was insuffi-

cient to support the amount of the assessment,^^ and where the tax

was erroneously computed." The IRS has promulgated strict pro-

cedural guidehnes to reduce the possibility of arbitrary jeo])ardy

assessments."^ Failm-c to follow these guidehnes may render the

assessment invalid."'^

Assessments have also been held invaUd when undertaken in

"bad faith," i.e., when not motivated by the collection of revenue.

In lannelli v. Long,^'' a taxpayer contended that the IRS made a

summary assessment to put economic pressure on persons believed

to be engaged in large scale criminal activities. The court found that

Uiis motive was unrelated to tax collection and would support an

injunction; it reasoned that under these circumstances "a suit to

80 Sec, e.g., Willits V. Ricliaiclson, 497 F.2d 240 (5lh CL". 1974). The court

in Shapiro v. Secretary of Stale, 499 F.2d 527 (D.C. Cir. 1974), held that review

procedures available to a taxpayer subjected to a jeopardy assessment were in-

adequate safeguards against the "ineparable injury" of incarceration, reasoning

that "while he can pursue his remedy against the levies either during or after

his probable incarceration, a mere restoration of his funds will not repair the

injury caused by his imprisonment." Id. at 536.

90 Lucia v. United St.ites, 474 F.2d 565, 577 (5th Cir. 1973).
91 See notes 83-84 & accompanying text supra.
92 United States v. Bonacuro. 294 F. Supp. 750 (E.D.N.Y. 1968), affd sub

nom. United States v. Dono, 428 F.2d 204 (2d Cir. 1969), cert, denied, 400 U.S.

829 (1970). Sec notes 9-10 & accompanying icxi supra.
P-i Sec note 5 supra.
94 Id.

95 Revenue Procedure 60-4, 1960-1 Cum. Buix. 877-79, requires tljat: (1)

All such assessments be reviewed personally by the District Director Ud. at 878,

§ 2.03); (2) After an assessment has L->ccn made it must be sent to the Regional

Commissioner's Office to determine whether the Code and i^ertinent regulations

have been followed {Id. § 3.01); and (3) All requests for abatement must be

personally considered by the Director, and his action on such lequcsts, together

with reasons for such action, must be included in the file (/(/. at 879, § 5.02).

90 Thornton v. United States, 493 F.2d 164 (3d Cir. 1974). Apparently

failure to follow these guidelines was a significant factor in the court's invalida-

tion of the jeopardy assessment in United States v. Bonaguro, 294 F. Supp. 750

(E.D.N.Y. 196S). GJI'd sub nom. United States v. Dono, 428 F.2a 204 (2d Cir.

1969), cert, denied, 400 U.S. 829 (1970).
97 487 F.2d 317 (3d Cir. 1973), cerl. denied, 414 U.S. 1040 (1974).
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restrain the tax collector's enterprise is not in reaJity a suit to re-

strain the collection of taxes."^^ However, the court denied relief,

smce the assessment and levies were also "bona fide and potentially

productive attempts to collect revenue."^^ In Sherman v. N«,v/;,^"°

tlie court remanded for an evidentiary hearing to determine wheth-

er the Govermnent's motive in applying a "ruinous" summary as-

sessment was to force the taxpayer to testify before a grand jury.

Clarifying the holding of lannelli, the court observed that if sum-

mary assessments were brought in bad faith, they would not be

sustained simply because they might yield substantial revenuc.^"^

It may be difficult for a taxpayer to make a showing of invalid-

ity because the Government possesses all tlie information regard-

ing the computation of the assessment. The court in Shapiro v. Sec-

retary of State^°- held that Hie Government must divulge sufficient

information regarding an assessment to enable the court to deter-

mine whether k was made in good faith.^°^ Although the Supreme

Court is presently considering whether this initial burden should be

placed on the IRS,'^-* logic and fairness require that the taxpayer

have access to information necessary to determine whether this

second requirement for injunctive relief is satisfied.

PS Id. at 318.
09 Id.

100 488 F.2d lOSl (3d Cir. 1973).
101 The court nolcd that,

[w]hen the IRS has acted ostensibly under sectipn 6861, but in fact has

used the jeopardy assessment as a device to harass a taxpayer or as a

leverage to exert pressure on a taxpayer for nontax purposes, it has
 

exceeded its statutory authority.

Id. at 1084. The Sherman court did not clarify whether an injunction is proper if

the illegal aim is one of the purposes, the primary purpose, or the exclusive pur-

pose for an assessment, although it docs establish that the incidental collection

of revenue, standing alone, will not justify the assessment.

102 499 F.2d 527 (D.C. Cir. 1974), cert, granted, 43 TJ.S.L.W. 3451 (U.S.

Feb. 18, 1975).
103 Shapiro petitioned the district court to enjoin a federal jeopardy assess-

ment against funds allegedly earned in narcotics transactions, claiming that there

was no' factual foundation for believing that he was encaged in narcotics sales,

and that the calculation of the deficiency had no rational basis. The appellate

court remanded for a factual inquiry into the method of assessment:

[A]t the ven,' least the District Court must obtain some evidence by

which to judge whether the asserted deficiency was a tax or was so

arbitrary and' excessive as to be "an exaction in the guise of a tax."

While it is not probable that the Government created the deficiency out

of whole cloth, it is equally true that "(the Govcrnmcnl's) burden (to

show cood faiih) is not met by mere 'proicsiations of good faith and

concluson,' statements of plaintiff's tax liability.'" The District Court

should therefore inquire whether there arc any facts from which

good faith mav be inferred, and absent such facts, the judge should not

dismiss the case in deference to any presumption in favor of Uic IRS.

Id. nt 535.
10* Shapiro v. Secretary of Stale, 499 F.2d 527 (D.C. Cir.), cert, granted,

43 U.S.L.\V. 3451 (U.S. Feb. 18, 1975).
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The California Revenue and Taxation Code contains an anli-

injunclion statute similar to that of Internal Revenue Code section

7421/°^ However, California cases have explicitly refused to cre-

ate an Enochs exception; the rationale is that "equitable process" is

altogether precluded by the literal wording of the statute/°° and

tliat procedures for review set out in the revenue code are ade-

quate.
'^^ TJiese holdings have been challenged in light of recent

developments in federal law, and are under consideration by the

California Supreme Court. ^"^ While the court may adhere to

105 Section 190S1 provides:

No injunction or writ of mandate or other legal or equitable process
shall issue in any suit, action or proceeding in any court against this

State or against any officer of this State to prevent or enjoin ihc assess-

ment or colieclion of any tax under this part ....
Cal. Ri.v. & Tax. Code § 19081 (West 1970). This is almost a verbatim re-

statement of Cal. Const., art. XIII, § 15.

IOC Ylic California Supreme Court in Eisley v. Mohan, 31 Cal. 2d 637,

192 K2d 5 (1948), emphasized that "[t]hc provision of the Qilifornia Constitu-

tion is much more than a mere declaration of the rules generally applicable in

proceedings for injunction, mandamus, or other legal or equitable relief." Id.

at 641, 192 P.2d at 8. In Modern Barber Colleges, Inc. v. Employment Sta-

bilization Comm'n, 31 Gil. 2d 720, 192 P.2d 916 (1948), the court added that

to ignore section 19081 "v.ould not only result in impeding the collection of

these contributions and in jeopardizing the state's system of social security bene-

fits; it would also have a far reaching and destructive effect on the administration

of justice." Id. at 732-33, 192 P.2d at 923. The court explicitly refused to create

a judicial exception analogous to that in federal courts, holding:
It follows [from the foregoing discussion] that cases such as Miller v.

Standard Nul Margarine Co. . . . which discuss the various instances

under which an injunction may be available according to the common
law rules of equity or under statutes restating them are not applicable
here.

Id. at 725, 192 P.2d at 919 (citations omitted). The prohibition in the Cali-

fornia statute, which precludes all "equitable process," is more sweeping than the

ban in Internal Revenue Code section 7421, which forbids only "injunctive relief."

107 In Horack v. Franchise Tax Bd., 18 Cal. App. 3d 363, 95 Cal. Rptr.

717 (4th Dist. 1971), a jeopardy assessment was brought against funds seized pur-
suant to an arrest. Tlie defendant initialed administrative proceedings, and then

petitioned for a writ of mandate in the superior court for return of the funds. In

overturning the grant of the writ, the appellate court held that "[a] suit to recover

alleged overpayments is the exclusive means of obtaining judicial review of lax

proceedings." Id. at 370, 95 Cal. Rptr. at 721.
los In Dupuy v. Superior Court, Civil No. 4490 (Cal. Ct. App., 2d Dist.,

Oct. 3, 1974) (petition for writ of mandate denied), he iririi; i^raiiied. No. L.A.

303S1, Cal. Sup. Ct., Nov. 15, 1974, a taxpayer petitioned for a writ of mandate

barring enforcement of a jeopardy assessment, contending that judicial exceptions
similar to those for the federal anti-injunction act should be available to California

taxpaycis. The appellate court denied the writ, apparently on the ground that

administrative remedies within the California Code provided adequate oppor-

tunity for lelicf.

However, Dupuy did not involve criminal charges. One recent California

case does indicate that a taxpayer facing criminal prosecution may have an even

stronger c^isc for injunctive relief, particularly if he can demonstrate a need for

the funds to preserve sixth amendment rights. Franchise Tax P.d. v. Municipal

Court, 45 CU. App. 3d 377, 387 n.4, 119 Cal. Rptr. 552, 559 n.4 (2d Dist. 1975).
T\k Supieme Courthas treated federal summarj' assessment as an "extraordi-

nary situation" exception to tlie requirement tliat a le\7 should be preceded by a
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precedent aijd deny attacks on assessments outside the proscribed

procedures, the equitable considerations discussed in this section

should require courts to permit injunctive relief if the taxpayer can

demonstrate a significant hardship and a bad faith or fraudulent

tax assessment.

If both state and federal tax assessments are involved, juris-

dictional problems may furtlier complicate judicial review. Federal

courts are barred from enjoining state taxes when a "plain, speedy,
and effective remedy" is available in state court.'^^ In rare instances

federal courts have enjoined the collection of state taxes upon proof
similar to that required under Enochs}'^^ An additional ground for

injunctive relief may arise under 42 U.S.C. sections 1981 through

1987, which permit "civil rights" suits whenever state actions de-

prive persons of rights guaranteed by the Federal Constitution."^

6. Assignment to an Attorney

Additional remedies are available to a taxpayer who assigns

his interest in seized funds to an attorney. A federal lax lien

appHes to all of a taxpayer's real and personal property from the

time a deficiency is assessed."" It is not effective against subse-

quent mortgagees, pledgees, purchasers, or judgment creditors

whose interests arose prior to either filing of tlie lien or serving no-

tice of lev7."^ Since an assigmncut for consideration is a "pur-

piior judicial hearing. Sec Phillips v. Commissioner,- 283 U.S. 589 (1931). It

relied upon the availability of a post-seizure hearing. Id. If the California Su-

preme Court is to conclude that due process docs not require a pre-seizurc hearing,

then adequate and effective post-seizure remedies must be available to the tax-

payer. However, the administrative procedures obviously do not provide the

slate taxpayer with a speedy remedy for obtaining the rclurn of seized properly
or a meaningful opportunity to stay further collection. Therefore the court can

protect the interests of the revenue agencies and the taxpayer by formulating

standards which require a prompt and effective opportunity to contest assess-

ments and provide the taxpayer a meaningful procedure to stay the enforcement

of a series of continuing liens and levies.

109 28 U.S.C. § 1341 (1970).
110 In D.C. Transit System v. Pearson, 149 F. Supp. 18, 20 (D.D.C.),

Tcv'd on other f;rouruls, 250 F.2d 765 (D.C. Cir. 1957), the court noted that the

federal statute limiting injunctions of state assessments (28 U.S.C. § 1341 (1970))
restated general principles of equity. The court catalogued several cases iu

which courts have enjoined state t.ixcs when an injunction would otherwise be

appropriate under the standards of Enochs. The court in Denton v. City of

Carrollton, 235 F.2d 481, 485 (5lh Cir. 1956), noted that state ta.\es may be

enjoined if they have a punitive chaiacter or impose a heavy burden on the

taxpayer. Collection of a state tax pursuant to a jeopardy assessment which

was brought in bad faith for tlie purpose of punishing a criminal defendant, or

without the proper foundation, should bo enjoined under these standards.

111 Sec notes 126-37 & accompanying text infra.
112 Int. Rlv. Conn of 1954, § 6321. The lien arises when the summary

record is signed by the assessment officer. Trcas. Reg. § 301.6203-1 (1954).
113 iNT-. Rev. Code OF 1954, § 6323(a).
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chase,"^^"* and a purchaser prior to the filing of a tax lien has priori-

ty,"' an attorney who pledges legal sers-'ices in consideration of an

assignment of a taxpayer's seized funds has priority over subse-

quently filed tax liens as a purchaser. Similar rules govern priorities

under California law."'' An attempt by the IRS to levy upon the

property is ineffective, because a notice of levy only affects proper-

ty in which the taxpayer has retained rights at the time notice is

served. "''Since an assignment of funds prior to notice of levy ter-

1'* The Code defines "purchaser" .is one who for valid consideration ac-

quires property or an interest therein. Id. § 6323(h)(6).
11^ Johansson v. United States, 336 F.2d 809 (5th Cir. 1964); Martency

V. United States, 245 F.2d 135 (10th Cir. 1957); In re City of New York, 5

N.Y.2d 300, 157 N.E.2d 587 (1959). See S. Rep. No. 1708, 89th Cong., 2d Sess.

3-4(1968).
The taxing authorities generally contend that the assignment has priority to

tax liens only to the extent of the value of legal ser\'ices actually i>crformed.

This argument is based upon the theory that tlie fiduciary relationship between

an attorney and a client requires the attorney to charge only a reasonable fee.

However, federal cases indicate that an assignment is valid if it is made for

valuable consideration, whether or not the consideration is reasonable. Sec, e.g.,

Enochs V. Smith, 359 F.2d 924, 926 (5th Cir. 1966). Since it is difficult to

put a monetan,' value on the worth of senices to a client, this latter interpretation

is the more reasonable view, particularly if the priority of an assignment is liti-

gated before the attorney has provided his sen'iccs. At most, any inquiry into the

reasonableness of fees should be limited to a threshold determination of whether

fraud was involved or whether any substantial value was given.

The amount of funds assigned raises two ethical problems for the attorney-

assignee. First, he cannot accept an assignment with the understanding that

all or part of the funds will later he returned to the client. ABA Code of

Professional REsroNsiBiUTi', Disciplinary Rule 7-102. Second, if the attorney

accepts an unreasonably large assignment without such an agreement, he may be

charged with collecting a "clearly excessive" fee. Id. at 2-106. In attempting to

determine value, the funds must be discounted because of the delay, expense, and

uncertainty of eventual recovery by the attorney-assignee.
no Tax penalties constitute a lien against all the taxpayer's real property

in the county and his personal property in the state from the time of filing.

Cal. Rev. & Tax. Code §§ 18882, 18S82.5 (West Supp. 1975). However, an

assignment prior to recordation of the lien prevails. In re Estate of Beffa. 54

Cal. App. 186, 201 P. 616 (3d Dist. 1921). In California, upon summary assess-

ment, there is always a tax warrant or an order to withhold issued. Sec Cal. Rev.

& Tax Code §§ 18906, 18817-19 (West Supp. 1975). Since a warrant has the

force and effect of a writ of execution (id. § 18907), recordation is unnecessary
and the prioritv of the Franchise Tax Board is established at the time of service.

Cf. Estate of Badivian, 31 Cal. App. 3d 737. 107 Cal. Rplr. 537 (2d Dist. 1973).

However, an order to withhold is one of two "separate and distinct procedures."

Greene v. Franchise Tax Board, 27 Cal. App. 3d 38, 42, 103 Cal. Rplr. 4S3. 485

(4th Dist. 1972). Since the legislature did not provide that an order to withhold

"lias the force and effect of a writ of execution" such an order is analogous to a

notice of a writ of attachment. The service of a notice of a writ of attachment

creates a lien which is not valid against a purchaser. Cal. Civ. Pro. Code §

542(b) (West Supp. 1975). Therefore, when the order to withhold procedure is

followed, absent recordation or notice, a prior assignee will prevail since the funds

are no longer the piopcrtv of tlie debtor-taxpayer. See. eg-, Fount Wip, Inc. v.

Goldstein. 33 Cal. App. 3d 184. lOS Cal. Rplr. 732 (2d DisL 1973).
iiT Stuart v. Willis, 244 F.2d 925, 929 (9ih Cir. 1957).
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rainates the taxpayer's interest in those funds, tlie levy is ineffective

against an attorney-assignee."*

Once the attorney has obtained priority over the tax lien, tliat

priority cannot be dislodged. An attempt by the IRS to attack the

priority of a valid assignment on the grounds that it is really a "se-

curity interest""^ and therefore subordinate under the Uniform

Commercial Code to subsequently recorded liens if not perfected

by filing'*'' is unlikely to succeed. The assignment is a security in-

terest only if the attorney considers it collateral, guaranteeing the

client's promise to pay, rather than a nonrefundable payment for

services. If the assignment is an unperfected security interest,

whether that interest is protected from subsequently filed tax liens

depends upon the applicable state version of the UCC.^'^

To obtain the funds to which he has priority, the attor-

ney must bring suit. If the property has not been levied upon, the

attorney may sue the holder of the funds, usually the arresting

agency. The holder may respond by filing a complaint in inter-

pleader, naming the taxpayer, the attorney, and the taxing authori-

ties as defendants. If the property has been levied upon by the IRS,

tlie attorney may sue the United States under Code section 7426 for

wrongfully lcv}'ing against his property to satisfy the tax of-

anotlier; While the attorney may raise the priority of his claim, the

statute appears to preclude any attack on the validity of the assess-

ment itself.^" Courts should create an appropriate exception un-

118 If t]ie taxpayer transfers property' to another with the intent of defeating

collection of a tax, the Government could recoup the property indirectly by

asserting liability, or directly by a transferee assessment under Code section

6901 followed by distraint. 9 Mertt.ns, Law of Federal Income Taxation

§ 49.203 (1971). Such a tactic might succeed if the Government could establish

that the transferee knew the taxpayer was remiss in paying his taxes. However,
in the scant case authority available, courts have found fraudulent conveyances
in only the most aggravated circumstances. Sec, e.g.. United States v. Hickox, 356

F.2d 969 (5th Cir."l966) (transfer to wife and sister of a 182 acre farm with

house for less than 51,100, the transferor remaining in possession); United States

V. Prathcr, 66-2 U.S. Tax Cas. ^ 9769 (N.D. Ga. 1966) (transfer and sale for

no consideration to close relali\c with transferor remaining in possession).
no A security interest is defined as "any interest in property acquired by

contract for the pui-pose of securing payment or performance of an obligation or

indemnifying against loss or liability." Int. Rkv. Code of 1954, § 6323(h)(1).
i-'^ Uniform Com.miircial Code § 9-301(l)(b). Hereinafter, the Uniforai

Commercial Code will be referred to in text as the UCC.
1-' Status as a security interest depends upon whether the interest "has be-

come protected under local law against a subsequent judgment lien arising out

of an im^ccured obligation . . . ." Id. ITie official comments to section 9-102

of the UCC indicate that the UCC is the governing local law regarding all trans-

actions intended to have effect as security, other than those specifically excepted.
Id. § 9-102, Comment 1.

1'-'- Section 7426(c) provides: "For the purposes of an adjudication under

this section, the assessment of lax upon which the interest or lien of the United

States is based shall be conclusively presumed to be valid." Int. Rev. Code of

1954, § 7426(c).
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der (heir equity powers as was done in Enochs so that an assignee
will have a forum in which to attack a fraudulent assessment.^

-^

Although the execution of a timely assignment increases the

likelihood that the taxpayer's attorney will ultimately receive the

funds, assignment is not a panacea. Since recovering the funds may
be expensive and time consuming, an attorney would only take

such an assignment at a substantially discounted value. Further-

more, the tax lien will attach to any propert}' that the taxpayer

might acquire in the future^^'* until the underlying assessment has

been removed through litigation.

11. TiTE Impact of Summary Assessment upon
THE Criminal Defendant

TTie inadequacy of the existing remedies for summary assess-

ment* is compounded for the criminal defendant. First, esti-

mates based on illegally seized funds raise significant fourth

amendment problems. Some cases draw a tenuous distinction be-

tween assessments computed on the basis of illegally seized evi-

dence and the application of property, taken in violation of the

fourth amendment to satisfy assessments, approving only the

latter.^" The policy of deterring unconstitutional government
conduct has led courts to void assessments which are computed
in "substantial part" from illegally seized property.^-" An other-

123 No federal cases explore the possibiliti' of an assignee attacking the

validity of a prior IRS levy on the prounds that it would be invalid under the

line of cases foliov.'ing Enochs. California law has no statute explicitly preclud-

ing third parties from contesting the validity of a tax assessment. Civil Code

section 2931(c) (Cal. Civ. Code § 2931(c) (West 1974)) prevents a taxpayer

from contesting the validity of an assessment in suits brought by the attorney

general to enforce tax liens, and California Code section 1908 1 (Cal. Rev. & Tax.

Code § 190S1 (West 1970)) has been interpreted by California courts as pre-

cluding taxpayers from challenging the validity of assessments throunh any pro-

cedures other than a suit for ref\Hid. Horack v. Franchise Tax Bd.. 18 Cal.

App. 3d 363, 95 Cal. Rptr. 717 (4ih Dist. 1971). It is unclear whether these

statutes will be inteipreted to bar third party attacks on the validity of California

assessments. Equitable considerations should require courts to permit third party

assignees to sue for conversion, alleging a bad faith or fraudulent assessment

under a doctrine analogous to the principles set out in Enochs. The rationale

supporting this approach is that, if the assignee cannot attack a fraudulent assess-

ment, he would not have a forum in which to raise the issue since the attorney-

assignee cannot control whether the taxpayer pursues the administrative remedies.

However, while the attorney-assignee miclit be able to demonstrate the illegality

of the tax, it is doubtful that he could show irreparable harm if forced to wait

until the taxpayer had pursued his statutory icmedies.
i=-< See Int. Rlv. Code oi-- 1954, § 6322.
1-^ See, r.,1,'.. Pizzarclio v. United Stales, 408 F.2J 579 (2d Cir.), cert, de-

nied, 396 U.S. 986 (1969).
1-0 Id. at 5S6. The court in Pizzarello reasoned that "[a]bscnl an exclusion-

ary rule, the Government would be free to' undertake unreasonable searches and

seizures in all civil cases without the jxissibility of unfavorable consequences."
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wise valid .assessment may be satisfied with illegally seized prop-

erly, since the illegal seizure only determines the custody of the

assets, and the IRS may levy on property in anyone's hands. ^-^

Presumably the rules requiring the suppression of "tainted"' evi-

dence obtained indirectly from illegal seizures would invalidate

assessments computed from other indicia of illegal business activ-

ities uncovered as the result of the seizures. However, the courts

have been reluctant to extend the logic this far.'^^

Id. Accord, YannicoUi v. Nash, 354 F. Supp. 143 (D.N.J. 1973); Suarc7, v.

Commissioner, 58 T.C. 792 (1972); Lassoff v. Gray. 207 F. Supp. 843, 846-48

(W'.D. Ky. 1962). California couils follow this federal distinciion. Horack
V. Franch'ise Tax Bd., 18 Cal. App. 3d 363, 368, 95 Cal. Rptr. 717, 720 (4th

Dist. 1971).
1-' Simpson v. Thomas, 271 F.2d 450, 452 (4th Cir. 1959).
128 In Yannicelli v. Nash, 354 F. Supp. 143 (D.N.J. 1973), $58,930 was

taken from tly: defendant at the time of his arrest for gambling violations. The
funds were levied upon pursuant to a jeopardy assessment for $58,930. The court

noted that the assessment would be void if it were substantially computed from
the illegally seized property, but found that the record did not reflect that the

properly was used to compute the assessment. It is unclear whether any evidence

concerning the computation was introduced, but the opinion does not point to

any other source from which the IRS derived its information. Apparently the

traditional judicial deference to tax determinations will result in courts upholding
assessments whenever possible.

Janis V. United Slates, No. 70-1383, (CD. Cal., Feb. 27, 1973), .fl//"^ mem.
No. 73-2226 (9lh Cir., July 22, 1974). cert, granted, 43 U.S.L.W. 3644. (U.S. June

9, 1975), should definitively resolve the questions related to tax assessments v.hich

arc computed from unlawfully seized documents and funds. The trial court

found that a "fedcial lax assessment which was based substantially all, if not all,

upon illegally obtained evidence" was invalid. The government petitioned for

certiorari, contending that the rationale of the exclusionary rule does not require
the invalidation of a civil tax assessment when the revenue agencies' compulation
of the amount of tax due is based upon unlawfully seized evidence.

In a blistering dissenting opinion, Justice Brennan recently chastized the cur-

rent majority of the Court for what he characterized as the slow strangulation of

the exclusionary rule. United Slates v. Peltier, 43 U.S.L.W. 4918, 4928 '^[U.S. June

24, 1975). It is still not clear that the current majority is prepared to adopt Chief

Justice Burger's position set out in Bivens v. Six Unknown Named Agents of Fed-

eral Bureau of Narcotics, 403 U.S. 388, 411-27 (1971) (Burger, C.J.. dissenting),

and abolish the exclusionary rule. Cf. Voorsanger, United Slates v. Robinson,
Gustafson v. Florida, and United Slates v. Calandra: Dcalli Knell of the E.xclu-

sioiinry Rule?, 1 Hastings Const. I_Q. 179 (1974).
In determining the applicability of ihe exclusionar)' nile, a meaningful dis-

tinction cannot be drawn between a criminal prosecution and a civil action by
the gosernmcnt which imposes a significant penalty upon nn individual. See

Berkowitz v. United Slates, 340 F.2d 168 (1st Cir. 1965) (forfeiture of funds);

United States V. Physic, 175 F.2d 338 (2nd Cir. 1949) (forfeiture); United Stales

V. Slonehill, 274 F. Supp. 420 (S.D. Cal. 1967). affd, 405 F.2d 738 (9th Cir.

1968) (enforcement of a lax lien); United Stales v. Blank, 261 F. Supp. 180. 182

(N.D. Ohio 1966) (potential civil tax liiibility); United Stales v. S4.171.00 In

United Stales Cuirencv. 200 F. Supp. 28 (N.D. 111. 1961) (forfeiture). Cf. Comp-
ton v. United Slates,' 334 F.2d 212. 217-lS (4th Cir. 1964) (lax asscssmenl).

However, holding that Ihe exclusionary lulc docs not apply to any type of civil

proceciiing would be consistent ssiih the pattern of erosion dcnounct'd by Justice

Brennan. Ne\erihcless. the deterrent cftcct of the nile is recognized as the signifi-

cant policy consideration.. See United Slates v. Calandra, 94 S. Ct. 613, 619-20
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A defendant has a right to freedom from prosecutions which

violate due process. Due process of law precludes the Government
from obtaining convictions by methods which "offend a sense of

justice."^
'^ Bad faith interference with a defendant's sixth amend-

ment right to counsel constitutes a violation of due process.
An unjustified seizure of assets through summary assessment so

that the defendant is unable to afford to defend himself is ob-

viously an offensive interference with the defendant's right to

counsel.

Both the federaP^** and CaUfornia'^^ coristitutions guarantee
a defendant the right to an attorney. These protections include the

right to retain the attorney of his choice, if the defendant has ade-

quate funds.
^"- A defendant who becomes impoverished as a re-

sult of a summar)' seizure of assets is denied the attorney of his

choice by" government conduct."^ The right to counsel also re-

quires that a defendant be competently represented, and that tlie

attorney's ability to present a defense not be impaired by conflict-

ing loyalties to codefendants.'^^ As a result of the summary
seizure of his assets, a defendant may no longer be able to afford

to retain a separate attorney and tlicrefore may choose to share

counsel with a codefendant."^ Finally, in order to effectively

(1974); United Stales v. Peltier, 43 U.S.L.W. 4918 (U.S. June 24, 1975). Author-

izing assessments which are computed from unlawfully seized evidence, as in Jonis,

would only encourage law enforcement officers to continue their joint operations

with the revenue agencies, which are intended to administratively punish potential

criminal defendants. This type of conduct can be deterred by application of the

exclusionary rule, and invalidation of such an assessment is clearly supported

by the policy considerations which determine when the rule should be applied.
129 Rochin v. California, 342 U.S; 165, 173 (1952). See also Liscnba v.

California, 314 U.S. 219, 236 (1941).
130 U.S. Const, amend. VI.
'31 Cal. Const, art. 1, § 8.

132 Crooker v. California, 357 U.S. 433, 439 (1958); Lee v. United States,

235 F.2d 219. 221 (D.C. Cir. 1956).
1-3 In United States ex rrl. Ferenc v. Brierley, 320 F. Supp. 406 (1970),

approximately $700 was seized pursuant to the defendant's arrest, and his motion

in state court for return of the funds to retain an attorney was denied. In grant-

ing a writ of habeas corpus, the federal district court held that the right of an

accused to aUain counsel of his own choosing is a fundamental guarantee of the

sixth amendment, and that in this case the defendant would have been able to

retain cuimscl of his own choosing if his money had Iv^en returned to him. Re-

jecting the state's argument Ih.al the error was harmless because a competent at-

torney was appointed, the court noted:

We are not here considering the question of his competence. We con-

sider and decide, ratlicr, UkU relator was entitled to counsel of his choice

bccaiiif lie could ajjord it, no matter how well qualified court-appointed
counsel may ha\e been.

Id. at 409 (empliubis in original).
1-^ Sec. CK: Austin v. Hrickson, 477 F.2d 620, 623 (8th Cir. 1973); White

V. United States, 396 F.:d 822, 824 (5th Cir. 1968); Morg.-tn v. United States,

396 l-.2d 110 (2d Cir. 1968); Sawyer v. IJrough, 358 F.2d 70, 73-74 (4th Cir.

1966); Campbell v. United Siate-s. 352 F.2d 359, 361 (D.C. Cir. 1965).
135 Waivers of conflict of interest vvhicli result from ihe financial problems
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represent a client, the attorney must be in a position to employ
investigators'-''*' and experts.

^^^ The financial pressures imposed
upon a defendant by tiie summary seizure of his assets may result

in an attorney failing to prepare the case thoroughly. At least

one court has held that prosecuting a defendant while tying up
funds necessary for his defense violates those principles of fairness

which are the essence of due process."^

caused by a bad faith siimniaiy seizure may well be invalid. Although there is a

split of nulhority as lo whctiicr a court is required to determine if joint representa-
tion produces a conflict, it appears settled that once a court is alerted to the

possibility of a conflict, it must take steps to avoid the conflict or to procure a

waiver. United States v. Foster, 469 F.2d 1, 4-5 (1st Cir. 1972); Lollar v.

United States, 376 r.2d 243, 246 (D.C. Cir. 1967). The waiver must be free

and uncoerced. Johnson v. Zcrbst, 304 U.S. 458, 464 (1938); Kaplan v. United

Stales, 375 F.2d 895, 898 (9lh Cir. 1967); United States v. Liddy, 348 F. Supp.
198, 200 (D.D.C. 1972). When a defendant accepts joint representation because

his funds have been seized pursuant to a levy, the validity of which cannot be

challenged prior to the criminal proceeding, the defendant has probably not made
a free and uncoerced exercise of choice. The court in People v. Vermouth, 42
Cal. App. 3d 353, 116 Cal. Rptr. 675 (4lh Dist. 1974), explicitly rejected "the

People's claim [that] the defendants [had] waived their right to be represented by
separate independent counsel of their choice" because they had refused the court's

offer to appoint separate attorneys to relieve the conflict. Id. at 361, 116 Cal.

Rptr. at 680.

If a conflict exists and an attorney represents more than one defendant,
ethical considerations require that the clients knowingly and intelligently waive

the conflict of interest. Sec A15A Code of Professional Rcsroi^'siDiLiri', Canon
5, EC 5-14 through EC 5-19, DR 5-105; Rules 4-101 and 5-102 of the California

State Bar, set forth following Cal. Bus. & Prof. Code § 6076 (West Supp. 1975).
See also Holland v. Henderson, 460 F.2d 978, 981 (5th Cir. 1972) (the

attorney has an obligation to "suggest separate counsel and make a sufficiently

full disclosure of the conflict that his clients may knowingly waive their right to

counsel").
130 See, e.g.. United State v. Ketchem, 420 F.2d 901, 904 (4th Cir. 1969).

Cf. United Slates v. Penick, 496 F.2d 1105, 1109-10 (7th Cir.), cert, denied,
95 S. Ct. 177 (1974); United Slates v. Chavis, 486 F.2d 1290 (D.C. Cir. 1973).

137 In United Slates v. Brodson, 136 F. Supp. 158 (E.D. Wis. 1955), rev'd,

241 F.2d 107 (7lh Cir. 1957), the court dismissed an indictment for tax fraud

when a defendant's assets were levied upon pursuant to a jeopardy assessment and
he was unable to hire an accountant who might have proven necessiiry to prepare
an effective defense. The Se\enlh Circuit recognized the possible prejudice but

reveised because the lower couit should have tried the case and then ascertained

if Uie trial was unfair. United States v. Brodson, 241 F.2d 107, 109-11 (7th Cir.

1957).
13S United States v. Brodson, 136 F. Supp. 158 (E.D. Wis. 1955). The

court found seizure of a defendant's funds by one branch of Uie government and

prosecution by another violative of due process:

A referee in a boxing match who was not blind would not permit
"holding and hitting." Here the Tax Department is holding a defend-
ant's assets. As a practical maitcr it prevents him from acquiring other
assets if he could do so. Probably it will be established that tliesc as-

sets are actually o\\ed to the GoNernmcnt for taxes. Nevertheless, while
the Go\crnnient is holdini; those assets, to require the licfcndant to

stand trial on a criminal cliaige such as this where accounting services
are so obsiously necessary comes veiy close to the same ethics or stand-
ards as "holding and hitting."

Id. at 163. Courts have iccognized the due process considerations, but refused

to reverse convictions when the defendant failed to raise the issue prior to
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Anoihcr significant problem arises if the defendant files a re-

fund suit in district court before the criminal trial. The defendant

faces serious self-incrimination problems since he bears the bur-

den of establishing in the refund suit how much tax is actually
duc.'^^

III. Remedies in the Criminal Courts

A major concern of the defendant is recover)' of his assets

before the criminal trial. The remedies discussed above result in

the defendant incurring substantial additional legal expenses and
are inadequate to ensure timely recovery.^'*^ The most expedi-
tious remedy, a suit for injunctive relief, presents difficult prob-
lems of proof. A suit for refund may be barred by the full pay-
ment requirement, is unavailable for at least six months, and
forces a .defendant to make incriminating admissions. All civil

remedies entail additional expense and delay. However, there

are four methods by which the court trying the criminal case can

provide the defendant with relief so that he is not deprived of

assets during prosecution.

A. Injunctive Relief

The criminal court could grant the defendant injunctive

relief. The defendant would probably have little difficulty in

satisfying the first requirement of Enochs, the absence of ade-

quate legal remedies to protect him from the irreparable harm of

conviction and imprisonment which could result if the defendant

trial and never made an offer of proof (O'Connor v. United Stales, 203 F.2d 301

(4th Cir. 1953)), or failed to show that he could have presented a different

defense with the services of an accountant. Summers v. United States, 250 F.2d

132 (9th Cir. 1957).
"9 In Hamilton v. United States, 309 F. Supp. 468, 474 (S.D.N.Y. 1969),

alfd, 429 F.2d 427 (2d Cir. 1970), cert, denied, 401 U.S. 913 (1971)', to prevent
self-incrimination the court granted the defendant a continuance of the lefund

suit imtil after criminal prosecution. Accord, lannelli v. Lons. 487 F.2d 317,

319-20 (3d Cir.). ccri. denied, 414 U.S. 913 (1973). Tliis solution to the risk

of self-incrimination fails to recognize tiie defendant's need for the funds before

the criminal proceedings. See notes 141-64 & accompanying text infra. Forced

.selection between the protection against self-incrimination and llie right to coun-

sel in tlie criminal proceedings may be unconstitutional. 'I"he Supreme Couit in

Simmons v. United States, 390 U.S. 377 (1968), held that a defendant may not

be forced to waive one constitutional privilege in order to assert another. Cf.

Garrity v. New Jersey, 385 U.S. 493 (1967) (defendant may not be forced to

choose Ivtween fifth amendment rights and employment). The choice between

self-incrimination and tlie riglu to counsel is not presented to a dcfenviant disputing
the entire assessment latlicr than the amount of indebtedness becau.<>c he or she

will not be forced to prove a lesser amount of liability than that asserted by the

taxing agency. White v. Cardoza. 368 F. Supp. 1397 (F.D. Mich. 1973).
1^0 See notes 50-124 &. accompanying text supra.

80-321 O - 77 - 31
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is deprived of ihe use of Uie seized assets in the criminal trial.
^^'

The second requirement for injunctive reHef—impossibility that

the Government could ultimately prevail
—could be satisfied by

establishing either that the assessment was invalid or that the de-

fendant had assigned the assets to an attorney before the taxing

agency had perfected its claim.
'^-

Although there is no prece-
dent for the issuance of an injunction by a criminal court in these

circumstances, the practical unavailability of any other forum
should result in the criminal court providing a remedy.'"

A significant problem with granting injunctive relief is that

the taxing agency is not a party to the pending case. Since the court

would not adjudicate rights to property without the presence of all

interested parties, it could cither issue a temporary restraining or-

der or subpoena the taxing agency and hold a full evidentiary

hearing prior to the trial.

B. Return of the Assets

The criminal court can order return of the assets without hti-

gating the validity of the underlying assessment // the taxing agency
has not yet levied. A tax lien without a levy is merely a cloud on the

title to ownership and docs not deprive the rightful owner of posses-

sion of property subject to the lien.'^'' In ordering the return of

funds, the court does not have to adjudicate the validity of lien

rights, but need only determine the rightful owner and return the

funds to him.^^^

Federal statutory' authority for return of a defendant's funds

can be found in the Federal Rules of Criminal Procedure^'*^ which

authorize courts to return illegally seized property. Whether as-

sets levied upon pursuant to an invalid assessment are "illegally

seized" under a statute traditionally applied to seizures in violation

of the fourth amendment is open to question. A more likely

source of authority is Federal Rules of Criminal Procedure section

m See notes 85-90 & nccompanyinfi text supra.
"2 xhe assignment would take precedence if it were made before either

service of a notice of le\'>' by the IRS or an order to withhold or a warrant from

the Franchise Tax Board. Even if the assicnment were made subsequent to a

tax lien, the assignee would have priority so long as he or she took the assignment

prior to filing of the lien. See notes 112-21 k accompanying text supra.
''•'' A taxpayer might advance the following reasons for injunctive relief:

that prejudice from the assessments uas intimately related to the criminal pro-

ceedings, that other forums offered inadequate remedies, and that misconduct of

the taxing authorities threatened the integrity of llie criminal proceedings.m United States v. lloper, 242 F.2d AC^\s (7th Cir. 1957). See Wyshak,

Ejjcct of a Jeopardy Assessment on the Tax Licr.. 30 Taxes 347, 348 (1952).
!•" People V. Vermouth, 42 Cal. App. 3d 353. 116 Cal. Rplr. 675 (4ih Dist.

1974).
"0 Fld. R. Crim. p. 41(c).
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57(b), which permits federal courts to "proceed in any lawful

manner not inconsistent with these niles or with any applicable
statute." Recent cases have held that California criminal courts

have the power to return funds, seized with or without a warrant,
under comparable provisions of the California Penal Code.^*^

'Flic supervisory authority of federal courts provides a poten-
tial jurisdictional basis for returning funds to which the tax collec-

tor asserts a claim. However, this power is invoked with "restraint

and caution"^''^ and is "subject to equitable principlcs."^^^ Equi-
table jurisdiction may be satisfied if the defendant can estab-

lish that he otherwise qualifies for injunctive relief under the

principles of Enochs?'^° Similarly, if the government has no

valid claim because the defendant assigned his interest in the

funds to counsel prior to notice of levy or filing of a tax lien,

the funds should be returned to the attorney-assignee. Al-

though a foundational requirement of this type would limit relief

to cases in which the Government's claim was completely frivo-

lous, authorizing the return of funds to the defendant or an attor-

ney-assignee in such circumstances would deter bad faith assess-

ments. This reasoning apparently was followed by the criminal

1^7 xhe California Penal Code authorizes a court to return property seized

under an inN'alid warrant, or property not described in a warrant. Cal. Pen.

CorjE § 1540 (West 1972). Tiie court in Gcrshcnhorn v. Superior Court, 227

Cal. App. 2d 361, 38 Cal. Rptr. 576 (2d Dist. 1964), concluded that return was

also proper in the absence of a warrant:

We deal with property scizx-d by a public officer, acting under the color

of his status as a law enforcement officer .... We regard property
so taken and so held as being as much held on behalf of the court in

which the contemplated prosecution- will be instituted as is property
taken and held under a warrant. . . . [The seizing officer] must re-

spond, as does any custodian, to the orders of the court for which he
acted.

Id. at 366. In issuing a writ of mandate ordering the trial court to entertain Ihc

defendant's motion for return of funds subject to tax liens, and assigned to an

attorney, one California court held that authority to order the return of funds was

unquestionable:

Authority to release . . . [seized funds] is within the express power con-

ferred by Penal Code section 1536, whicli provides all property taken
under a search warrant is subject to the order of the court "in wliich the

offense in respect to which the pioperty . . . taken is triable."

Buker v. Superior Court, 25 Cal. App. 3d 1085, 10S9, 102 Cal. Rptr. 494, 496

(4th Dist. 1972).
i^s Fifth Ave. Peace Parade Conim. v. Hoover, 327 F. Supp. 238, 242 (S.D.

N.Y. 1971).
no Lord V. KcUey, 223 F. Supp. 684, 689 (D. Mass. 1963).
150 In Hunsucker v. Phinney, 497 F.2d 29 (5th Cir. 1974), cert, granted, 95

S. Ct. 1124 (1975), the criminal court held that it had power to grant the de-

fendant's motion for return under cquilable principles, but obsei^cd that it must
first "inquire whether those principles warrant jurisdiction in this case." Id. at

34. The court concluded that a lefund suit was an adequate remedy and lliat

the defendant would not suffer irreparable harm while awaiting the outcome of

the suit,
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.
court in United States v. Donagtiro,'^'^^ which granted a defendant's

nonstatutory' motion for return of his funds after he established

that the IRS had made a jeopardy assessment witli no inquiry into

his true tax liabihty.

A substantial body of precedent authorizes federal courts to

return illegally seized properly prior to indictment.'^- These cases

find jurisdiction in the inlierent authority of the court over its offi-

cers.'"^ Although several older cases indicate that IRS agents are

not included within this doctrine,'^* more recent decisions have

expanded the reach of the supen'isoiy power to include revenue

agents.
^'"'^ A recent California case has found that the criminal

court has authority to order the return of funds subject to tax liens

under the "inherent power of the court to control and prevent the

abuse of its process.
"'^*^

If the taxing agency failed to levy, a court might be reluctant

to endanger eventual collections of the tax by returning the funds.

Although any interests of the taxing agency would theoretically be

protected because a tax lien attaches to after-acquired property, the

defendant's future income may be severely curtailed if he

is incarcerated. If the defendant assigned the assets to an

attorney, however, transferring the funds to the attorney can-

not fiinher endanger collection of the tax because the assets are the

property of the attorney-assignee.

If the IRS has levied on the funds, a motion for return of the

funds would necessitate appearances by aU parties. A levy is tlie

seizure of a particular piece of property, and it transfers ownership

i-'i 294 F. Siipp. 750 (E.D.N.Y. ]96S),affd, 428 F.2d 204 (2d Cir.),

cert, denied, 400 U.S. 829 (1970). While the court did not articulate the juris-

dictional grounds for returning the defendant's funds, it did note that return

was proper because the IRS had established no right to the funds.
^52 See, e.g.. In re Grand Jury Proceedings, 450 F.2d 199 (3d Cir. 1971),

ajfd sub iioin. Gelbard v. United States, 408 U.S. 41 (1972); Smith v. Katzen-

bach, 351 F.2d 810 (D.C. Cir. 1965).
IS-"* The classic statement of this theory, followed in nuraerou.s ceases, was

set out by Judge ]-lou?h in United States v. Maresca, 266 F. 713 (S.D.N.Y.
1920):

^^'ho^cver an officer of the court lias in his possession or under his

control books or papers, or (by parity of reasoning) any other articles

in which the court has official interest, and of which any person
(whether pariy to a pending litigation or not) has been unlawfully de-

prived, that person may petition the court for restitution. This 1 take

to be an clenicntary principle, depending upon the inherent disciplinary

power of any court of record.
Id. at 717.

154 Sec, c.,c., Eastus v. Bradshaw, 94 F.2d 788, 789 (5Ui Cir.), cert, denied,

304 U.S. 576 (1938).
15'' Hunsucker v. I'hinney, 497-F.2d 29 (5th Cir. 1974), cert, granted, 95

S. Ct. 1124 (1975); Smith v. Katzenbach, 351 F.2d 810 (D.C. Cir. 1965); Lord
V. Kclley, 223 F. Supp. 6S4. 688-89 (D. Mass. 1963).

ISO Bukcr V. Superior Court, 25 Cal. Aop. 3d 1085, 1089, 102 Cal. Rptr.

494,496 (4thDist. 1972).
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to the Government.^" Since a levy does affect ownership rights, the

court could order the return of property to the defendant

or his assignee onJy if the Government, a potential claimant, were

before the court. However, the court could order the IRS to appear
for purposes of adjudicating ownership and thereby avoid lengthy

delays which would prejudice the defendant's rights.
^^^"^

The interest of the prosecution in preserving seized funds as

evidence in the criminal proceedings is not an insurmountable

problem. It can be resolved by stipulations or photographs of the

money.
^^^

C. Continuance of the Criminal Case Pending Resolution of

Civil Actions

If the criminal court is unwilling to either enjoin the assess-

ment or return the funds without altering the tax liability, it should

be required to continue the criminal trial until the~ defendant

has had an opportunity to recover the funds in a civil action.

However, a continuance is the least desirable form of relief because

the defendant will deplete his resources obtaining the re-

turn
•

of the funds, and will be denied the right to a speedy
criminal trial. Although there is no express federal authority for

this remedy,
^'•'^

a California court has held that- a defendant

is entitled to a continuance until the conflicting claim.s to owner-

ship of the seized funds are resolved in a separate civil action.^
*'^

^•>^ Int. Rev. Code of 1954, §§ 6331. 6337(c).
JTiS xhc court in Gerslienliorn v. Superior Court, 227 Cal. App. 2d 361, 38

Gal. Rplr. 576 (2d Dist. 1964), rejected the slate's argument that an action in

claim and delivery or conversion was an adequate alternative to an order to

return:

[A]n action for coiivci-sion gives only damages, not a return in specie.
And the expense and complications of bonds and other procedures in-

volved in claim and deliver^' seem an unnecessary apparatus to recover

propertv which ... is already in the hands of the court.

Id. at 366. 38 Cal. Rptr. at 578.
J^^ Tlie use of stipulations to avoid introducing evidence is firmly established

in California law. Sec People v. Pcriy. 271 Cal. App. 2d 84, 101, 76 Cal. Rptr.

725, 736 (1st Dist. 1969); People v. Gonzales. 262 Cal. App. 2d 286, 290-91.

68 Cal. Rptr. 578. 581 (4th Dist. 1968). The court in Buker v. Superior Ct.,

25 Cal. App. 3d 1085, 102 Cnl. Rptr. 494 (4th Dist. 1974), noted that the cvi-

dcnliar)' \alue of currency could be prcscivcd through photographs, and suggested
that "if the prosecuting attorney sincerely believed the currency, as such, was
admissible in e\idence he miglit have liemonstratcd his good faith in the premises

by offering defendants a county warrant in the same amount." hi. at 1088, 102

Cal. Rptr. at 495.
J 60 Yhc court's duty to postpone the ciiminal case can be inferred from

cases requiring a continuance until a defendant has adequate opportunity to ob-

tain an attorney of his choice. Sec United States v. Johnston. 318 F.2d 288 (6th
Cir. 1963); Releford v. United States. 288 F.2d 298 (9lh Cir. 1961).

ici.
People v. Vermouth, 42 Cal. App. 3d 353, 116 Cal. Rptr. 675 (4th

Dist. 1974). As a strategic consideration, a continuance may force the prose-
cutor to piessurc Uic ta.\ing agency into returning the funds so that tlie criminal

trial may proceed.
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D. Dismissal of the Criminal Charges or Furnisiiiiig of

Alternative Funds

A court refusing to exercise any of the above options'*"'-

should dismiss the criminal charges if tlic defendant makes an

initial showing that the assessment is invalid or if for some other

reason the Government is not entitled to the funds. Courts have

the authority to dismiss criminal charges because of governmental
misconduct.''^'' One federal court has dismissed charges without a

showing of misconduct when the defendant whose assets

had been seized by the ta.xing authorities established his need for

funds to adequately defend his crinn"nal prosecution.'*^' An alter-

native to dismissal is for the governmental entity prosecuting the

defendant to provide him with alternative funds for use in the

criminal defense."'^ Although this would place a burden

on the publi,c treasury', public funds are frequently expended to

remedy fortuitous disadvantage, as when an indigent defendant is

provided with an attorney and other services needed to secure his

sixth amendment rights.''^'*' The prosecutor's use of public
funds to prevent dismissal is even more appropriate when he

is simply repairing deprivations produced by. governmental mis-

conduct. '°^

Conclusion

The sumniary assessment and seizure of assets of criminal

defendants raises significant constitutional problems. If the

defendant obtains review of the assessment in a civil pro-

ceeding before the criminal case, he may be required to ad-

mit incriminatins; facts. If the defendant cannot obtain re-
'o

ics See notes 92-104 & accompanying: text supra.
1C3 United States v. Bryant, 439'F.2d 642 (D.C. Cir.), njfd upon remand,

448 F.2d 11S2 (1971) (rcr curiam); United States v. Apex Distrib. Co., 270

F.2d 747 (9th Cir. 1959); United States v. Acosta, 386 F. Supp. 1072 (S.D. Fla.

1974).
ifi^ United States v. Brodson, 136 F.

Supp.
15S (E.D. Wis. 1955), rcv'd,

241 F.2d 107 (7lh Cir. 1957). For cases in which couns have dismissed charges

after the Government refused to supply funds necessary for investigation and

travel expenses see note 165 injra.
i"'' In Davis v. Coiner, 356 F. vSupp. 695 (N.D.W. Va. 1973), petitioner

was planted habeas corpus relief becau^e he was denied effective assistance of

counsel when tiie court refused to provide his appointed attorney with the neccs-

sar>' funds to depose alibi witnesses in anoilici slate. In United States v. Products

Markelinc. 281 F. Supp. 34S (D. l^el. 1968). charges were dismissed against

several indigent defendants because the Govemmcnt would not provide them

with funds to copy voluminous relevant documents and to return to tlic jurisdic-

tion to consult with their attornev.
i«« Sec. r,c., Gideon v. Waiuwright. 372 U.S. 335 (1963); Griffin v. Tili-

nois, 351 U.S. 12 ( 1956). Sec also note 136 supra.
ifiT United States v. Brodson, 136 F. Supp. 158 (E.D. Wis. 1955), rev'd,

241 F.2d 107 (7th Cir. 1957). Sec note 138 supra.
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view of the assessment prior to the prosecution, as is usually the

case, Iiis assets are unavailable for the criminal defense. The

problem is exacerbated by cojnpelling evidence that assessments

arc often made without any informntion about the defendant's in-

come. The clear inference is tliat assessments against criminal de-

fendants are often used to administratively punish suspects and to

impede their defense, not to raise revenue.

In light of the inadequacy of existing civil remedies, the de-

fendant should have an opportunity to recover funds nec-

essary to properly defend his case, in the most appropriate forum,

the criminal court. Although relief from tax assessments may at

first appear to be a solely civil matter, the impact of a summary
assessment on a defendant's right to a fair trial and the absence

of an adequate civil forum make it incumbent upon criminal

courts to provide meaningful relief. If the defendant's assets are

seized in bad faith, only the criminal courts arc capable of pro-

viding a range of effective remedies that will ensure a fair

trial and deter future abuse of jeopardy tax procedures.!

. -. . — ,  .  .  f-
—. — . .

—

t After Ihc press deadline for this issue of the UCLA Law Review, the

California Supreme Court filed its opinion in Dupuy v. Superior Court, No. L.A.

30381 (Cal. Sup. Ct., filed Aug. 13, 1975), discussed in note 108 supra. In

Dupuy, the Franchise Tax Board issued jeopardy assessments against the tax-

payer and then seized Iiis propeity. The taxpayer sought a preliminary injunc-

tion to prevent the sale and to order tlic return of the property. The trial court

concluded that an anti-injunction provision of California law precluded it from

exercising jurisdiction. Id. at 7, 8 n.7. In .an opinion authored by Justice

McComb, the Court adopted the exception to the federal anti-injunction stat-

ute articulated in Enochs v. Williams Packing & Navigation Co., 370 U.S. 1

(1962). See notes 83-104 & accompanying text supra. A California trial court

now has jurisdiction to enjoin a jeopardy assessment seizure of property if the

taxpayer establishes that he or she (1) has no adequate remedy at law and (2) is

certain to succeed on the merits. In Dupuy, the Supreme Court approved the

holding in Shapiro v. Secretary of State, 499 F.2d 527 (D.C. Cir. 1974), cert,

granted, 43 U.S.L.W. 3451 (U.S. Feb. 18, 1975), discussed in notes 102-04 &

accompanying text supra, and concluded that when a taxpayer seeks injunctive

relief, the Franchise Tax Board "must show pood faith . . . and to do so, it is

required to reveal the foundation for its claim[ed assessment] . . . ." Dupuy v.

Superior Court, supra at 16. Although rejecting the argument that a taxpayer is

entitled to an administrative hearing prior to the seizure of property, the Court held

that due process requires a post-seizure hearing before any property is sold. The

opinion is unclear as to whether a taxpayer is entitled to a prompt and meaning-
ful post-seizure hearing when assets such as currency arc seized. See note lOS

supra.
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[From the Journal of Taxation, August 1976]

The Privacy Act of 1974 : How It Affects Taxpayers, Practitioners
AND THE IRS

(By William J. Bowe)

"The privacy Act of 1974, among other things, makes it possible for
individual taxpayers to examine and amend information about them
which the Service has collected and stored. The author analyzes the

impact of the Act on taxpayers and the Service.''

Many practitioners were probably asked by their clients about the significance
of a half-page announcement in their 1975 tax returns, entitled "Privacy Act
Notification." This notification was but one of a host of changes which the Pri-

vacy Act of 1974 ^

brought to the collection, maintenance, and use of taxpayer
information. Briefly, the Act restricts the collection of improper personal infor-

mation by Federal agencies and for the first time, gives individuals the legal right
to compel deletion or amendment of Federal records concerning them, where
such records are inaccurate. For background information see the material in

the box on page 75.

The Privacy Act was passed by the Congress on December 31, 1974, and be-
came effective on September 27, 1975. Prior to the effective date, the Act pro-
vided that every Federal agency, including the IRS, publish in the Federal

Register a list of each "system of records" under its control from which informa-
tion can be retrieved by the name of an individual or by some other identifier

assigned to an individual (such as their Social Security number).^ Thus, on
August 26, 1975, the Treasury on behalf of the IRS, published in the Federal
Register notice of the existence of over 200 separate IRS systems of records fall-

ing within the definition of the Act, In all, 8,000 separate systems of records

containing files on millions of individuals were identified by Federal agencies.^

According to the IRS, it maintained files on individuals in the following cate-

gories : Public Affairs, Accounts, Collection and Taxpayer Service Accounts and
Data Processing ; Collection ; Administration ; Fiscal Management ;

Facilities

Management ; Personnel ; Audit ; Appellate ; Intelligence ; OflBce of International
Relations ; Inspection ; Planning and Research

;
Technical ; OflSce of Chief Coun-

sel ; as well as a catch-all category entitled "General Items Not Otherwise
Numbered."

Typical of the specific systems of records within these categories are : Sys-
tem 22.011, Card Index File of Erroneous Refimds ; System 22.055, Tax Prac-

titioner, Extension-of-Time Card File ; System 42.012, Tax Shelter Program File ;

System 46.005, Electronic Surveillance File ; System 60.002, Bribery Investiga-
tion File.

In a triumph of bureaucratic euphemism, the infamous IRS "enemies list,"

which helped prompt passage of this kind of legislation, became System 26.023,

Defunct Special Service Staff File Being Retained Because of Congressional
Directive.
As to. each of these systems of records, there was disclosed in accordance with

the Act : the name and location of the system ;
the categories of individuals on

whom records are maintained in the system ; the categories of records in the

system, the routine uses of the records contained in the system, including the

categories of users and the purpose of such use ; the policies and practices of

the IRS regarding storage, retrievability, access, controls, retention and disposal
of records ; the title and business address of the IRS oflScial resjKjnsible for the

system, the procedures by which an individual can obtain notice if the system
of records contains information pertaining to him ; and the procedures by which
an individual can obtain access to and contest the content of a record in the

system.*
The Act also codifies standards concerning the collection, maintenance, and

use of taxpayer information. To the extent it did not before, the IRS now is

to maintain only such information about an individual as is relevant and neces-

sary to accomplish the purpose for collecting the information established by
statute or Executive Order.^ The IRS also must now maintain all records with

1 P.L. 93-57fl. 12/.'?l/74. 5 U.S.C, Section 552(a)-(q).
25 U.S.C. Section 5.52 fe) (4).
3 Speech by David F. Llnclves, Chairman, Privacy Protection Study Commission,

11/18/7.5.
* 5 U.S.C, Section 552(e) (4) (A)-(I).
5 5 U.S.C, Section 552(e) (1).
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such accuracy, relevance, timeliness, and completeness as may be necessary to in-

sure fairness to the individual.*

Further, the obligation was imposed upon the IRS to inform every individual

whom it asks to supply information of the authority which authorizes the solici-

tation, the principal purpose for which the information is intended to be used,
the routine uses to be made of the information, and the effects on the indi-

vidual, if any, of not providing all or any part of the requested information/

Thus, it was that Form 1040 came to have its second page taken up with the

"Privacy Act Notification."

Those who read the notice discovered, hardly to their surprise, that the principal

purpose for soliciting tax return information is to administer the Internal Re-

venue laws of the United States. They also learned that the Internal Revenue
Code imposes penalties for failure to file a return ; failure to supply information

required by law or regulations ;
failure to furnish specific information required

on return forms ; or for furnishing fraudulent information. Routine uses of tax

return information were specified as including disclosures : to the Department of

Justice in connection with actual or potential criminal prosecution or civil

litigation ; to other Federal agencies ;
to states, the District of Columbia, the

Commonwealth of Puerto Rico or possessions of the United States to assist in

the administration of their tax laws; to other persons in accordance with and
to the extent permitted by law and regulations ; and to foreign, governments in

accordance with treaties with the United States.

With certain limited exceptions, the Act prohibits the IRS from disclosing

information concerning individuals to any outside party without that individual's

consent.* The major exceptions include : disclosures which are compatible with
the purpose for which the information was collected ; disclosures for statistical

research which do not involve identification of the individual involved ;
dis-

closures to the National Archives ; disclosures to other agencies or state and
local tax authorities for civil or criminal law enforcement activity ;

and dis-

closures pursuant to court order.

Also, the IRS is now under an obligation to keep an accurate accounting of

the date, nature and purpose of each disclosure of a record made to another

agency and, except where civil or criminal prosecutions are involved, the IRS
must make this accounting available to the individual upon his request."

Study Commission and return confidentiality. The Act also establishes a Privacy
Protection Study Commission with seven members. The Commission is authorized

and directed to report to the President and Congress at a later date "whether
the Internal Revenue Service should be prohibited from transferring individually
identifiable data to other agencies and to agencies of State Governments." ^°

Thus, the Act at least opened the door for limiting even further presently permis-
sible disclosures.
The Commission published the following recommendations on June 9, 1976,

and sent them to Congress."
1. That no disclosure of individually identifiable data by the IRS be permitted

without the prior, written consent of the individual to whom it pertains, except
when such disclosure has been .specifically authorized by Federal statute ;

2. That the Congress provide by statute that the IRS Commissioner may dis-

close to a Federal or state agency that is specifically authorized by statute to

obtain individually identifiable information from the Service only such informa-

tion as that agency needs to accomplish, the purpose for which such disclosure

is made and, further, that the Commissioner adopt administrative procedures
that permit public scrutiny of the Service's compliance with this statutory

requirement ;

3. That the Congress specify in each statutory authorization for disclosure

the categories of information that may be disclosed and the purpose for which
the information may be used ; and

4. That a recipient of individually identifiable information from the Service

be prohibited from redisclo.sing such information without the consent of the

individual to whom it pertains, unless specific authorization for such redisclosure

has been expressly provided by Federal statute.

In its most controversial specific recommendation, the Commission recom-

mended that Congress prohibit the Commissioner of Internal Revenue from

8 5 U.S.C., Section 552 fe) (5).
^ 5 U.S.C, Sections 552(e) (3) (A)-(D).
8 5 U.S.C, Section 552(b) (l)-(ll).
8 5 U.S.C, Section 552(c).
'» Privacy Act of 1974. Section 5(c) (2) (B) (li).
'1 Privacy Protection Study Commission, Federal Tax Return Confidentiality, 6/9/76.
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disclosing individually identifiable information about a taxpayer to another
Federal agency for non-tax law enforcement purposes unless the Commissioner
is in receipt of a court order directing it to release the information. In 1975
alone, the Justice Department sought tax return information of 2,374 taxpayers
suspected of various criminal offenses. The Commission's recommendation in
this area, therefore, would be a sharp break from past procedure.
Tax Reform Bill of 1975. In a related development, certain other aspects of

confidentiality of tax information have been dealt with recently in the Tax
Reform Bill of 1975 (H.R. 10612), passed by the House and sent to the Senate
on December 4, 1975. In its Report on the Bill, which is still pending before
Congress, the House Ways and Means Committee suggested that a new Section
6110 be added to the Code. The new Section would codify recent court decisions
under the Freedom of Information Act," holding that private rulings issued by
the IRS are not exempt from disclosure under Sections 6103 and 7213. The Bill
would also provide for disclosure of technical advice memoranda and determina-
tion letters.

The Bill contains a number of limitations on these disclosures, however. There
is no provision for public inspection of IRS determinations (including written
determinations issued at the district director's level, as well as National Ofl5ce

rulings) in cases where it is not contemplated that the determination will be
disclosed to the person involved. Further closing agreements between the IRS
and a taxpayer, which finally determine the taxpayer's tax liability with respect
to a taxable year, would not be made.
Perhaps most importantly, the Bill provides that commercial or financial

information or trade secrets may not have to be disclosed, where such disclosure
would cause a taxpayer material financial harm. There is also a provision for
nondisclosure of information which would constitute an unwarranted invasion
of personal privacy, including, but not limited to, a pending divorce, medical
treatment, adoption of a child or the amount of an individual's gift.

The Committee on Finance of the U.S. Senate released a number of tentative

decisions on the bill on May 26, 1976. The Committee made a number of technical

recommendations with respect to the Bill's provisions relating to the disclosure
of private letter rulings. In the area of disclosure as return information,
the Committee on Finance tightened the regulations dealing with disclosures
to the Congress and the White House, and in essence with the Privacy Protec-
tion Study Commission by agreeing to require that such information be subject
to disclosure to Federal agencies for non-tax crimial purposes only upon the
issuance of the order by a Federal district court. The order would only be able

to be issued upon a showing that there was probable cause to believe that a

specific criminal act has been committed, that there was a reasonable belief that

the information contained in the return was prohibitive of the commission of

a crime and that no other alternative of information was readily available.

New rights for individuals

Under the Privacy Act, individuals now have the right to request access to

records pertaining to them. They have the right to review the records and have

copies made. They also have the right to request correction of records which they
believe are inaccurate, irrelevant, untimely, or incomplete. If such a correction is

refused, reasons must be given and the individual has the rght to request an
internal review of such refusal.^^

If an individual taxpayer still is unsatisfied, he has the right to bring a
civil action in a federal district court to seek an order directing the IRS to

amend the record." Should the taxpayer meet the necessary burden of proof
and prevail, he will be entitled to recover the costs of the court action, attorneys'
fees, and not less than $1,000 in actual damages.

Detailed rules and regulations governing the procedures by which individual

taxpayers may assert their rights under the Privacy Act have also been pub-
lished."

Generally, where there is a new act affecting a Federal agency, there are new
forms. The Privacy Act is no exception to this rule. Individual taxpayers wishing
to assert their rights under the Act can do so by filling out new Form 5394.

Request for Notification and Access—Systems of Records.

« n TT.R.C. Sections 5.'i2(d) (2) (B) (i). (ii) and (3).
"5U.S.C.. Section 552(g)." 40 Fed. Reg. 45,684-45.692, 10/2/75.
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Exemptions to file access. The right of individual taxpayers to have access to

and amend portions of systems of records containing information concerning
them is limited by the Act's provision for exempt systems of records. Among
the exempted systems are those pertaining to the enforcement of criminal laws
or record systems otherwise containing investigative material compiled for low
enforcement purposes/"

Long-term effort

It is still too early to determine the long-term effect of the changes wrought
by the Privacy Act of 1974. The IRS and other Federal agencies have been forced
to look within their own houses and place on the public record evidence of the

files they maintain on individual Americans. Those individuals, in turn, now have
the right to examine much of this information and correct it where it proves
inaccurate. How many individuals will actually avail themselves of their

new rights in the years ahead is hard to tell, although to date there has certainly
been no stampede by citizens for access to IRS records that pertain to them.

With the increasing complexity of our society and our Government, citizens

concerns over the files the Government maintains on them has grown. The Pri-

vacy Act has been burdensome for Federal bureaucracies, including the IRS.

They have had to examine their operations and devise new procedures in order
to comply with the Privacy Act. However, this burden seems minor when
balanced against the fact that individuals now can find out what the Govern-
ment knows about them and can complain and correct inaccurate information.

Further, the Privacy Act means that "enemies lists'" are out, and civil and
criminal remedies have been established to insure this remains the case.

1^ 5 U.S.C, Sections 552 (j), (k).

Legislative Policy Leading Up to Privacy Act

Increasing computerization of Government records and files during the decade
of the 1960's, coupled with the Watergate revelations of abuses by the IRS and
other agencies, combined to set tlie stage for passage of the Privacy Act. Thus,

passage of the Act can be attributed in part to computer salesmen, and in part to

former President Richard M. Nixon, whose IRS "enemies list" politically catalyzed

Congressional liberals, moderates and conservatives to enact privacy legislation.

iFrom the very beginning of our republic. Congress has debated and enacted

legislation affecting the disclosure of information collected by Government agen-
cies and departments, including the tax collection authorities.

In 1789, the head of each department of the Federal Government was author-

ized to prescribe regulations dealing with the "custody, use and preservation of

the records, papers and property appertaining to it."
^ There is little evidence

over the next 100 years of the extent to which the so-called housekeeping provi-
sion of 1789 affected the disclosure or nondisclosure of information falling under
the control of Federal tax collection agencies.
In 1870, however. Congress specifically denied tax collectors the right to publish

tax returns.^ Then, under the Income Tax Act of 1894, the Congress went a step
further and established penalties for the disclosure of income tax return informa-
tion. The Tariff Act of 1909 briefly opened corporate tax records to the public,
but the next year, the Appropriations Act of 1910 restricted this disclosure policy

by requiring that corporate returns not be available for public scrutiny unless tlie

President or the Secretary so provided.
The secrecy of tax records was debated by the Congress regularly from 1913

to 1924, with the secrecy of tax records generally maintained.
A shift in this policy occurred upon passage of the Revenue Act of 1924, which

provided for public listing of taxpayers and their incomes. The negative reaction

to this reversal in policy was swift, and in 1926, the publication of taxpayers and
their incomes was prohibited by Section 257 of the Revenue Act of that year.

President Hoover, in an Executive Order issued in 1931, for the first time

authorized disclosure of individual income tax returns to state tax oflacials. In

1935, the Congress limited such disclosures by making them solely for the purpose
of state or local tax purposes. At this time. Congress also repealed its 1934 "pink

slip" provision which would have authorized disclosure of individual income tax

information at the discretion of tax collectors.

1
.5 U.S.C. Section 22 (1789).

2 For a fuller description of the history of disclosure policies 1870-1935, see "Disclosure

History," Midwest Revenews, October/November 1975, pp. 3-4.
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'Section 55 of the Code, adopted by the Congress in 1939 (carried forward as
Section 7213 of the 1954 Code), provided for criminal penalties to be levied
against state or Federal oflacials guilty of unauthorized disclosure of Federal
income tax data.
The Administrative Procedure Act of 1946 '

in its Section 3, reflected an attempt
to make Government records more available to the public. The Section reflects
the philosophy that Governmental operations and procedures should not be hidden
from public view where there is no substantial reason for non-disclosure. Section
3 also contained, however, sufficient loopholes to permit non-disclosure where there
was involved "any function of the United States requiring secrecy in the public
interest" or where there were records "required for good cause to be held con-
fidential." In 1958, these loopholes resulted in the Congress passing the Moss-
Hennings Amendment to the 1789 "housekeeping" provision. The amendment
stated : "This section does not authorize withholding information from the public
or limiting the availability of records to the public."

*

Since even this amendment resulted in no fundamental shift in opening general
Government records, including tax records, to public view, the Congress after
extensive debate passed the Freedom of Information Act of 1966 (5 U.S.C,
Section 552).
The Freedom of Information Act of 1966 established that disclosure of informa-

tion held by the Government would be the general rule not the exception, and
that all individuals w^ould have equal right to access to such information. The
structure of the Freedom of Information Act made it a "disclosure law" not a
"withholding statute." For the first time, the act required agencies of the Federal
Government to publish in the Federal Register statements of policy and inter-

pretations, administrative staff manuals and instructions to staff, that affect
members of the public, except where such materials were promptly published
and offered for sale to the public.
The disclosure policy of the Freedom of Information Act did not reverse the

historical policy of maintaining the secrecy of tax records, however. The Act
included a section authorizing the non-disclosure of information which would
otherwise be a "clearly unwarranted invasion of personal privacy." Further, the
act did not reverse the effects of other federal statutes specifically forbidding
the disclosure of various categories of governmental information.

If one looks back at the history of our country's policy toward the disclosure
or non-disclosure of Governmental information generally, and taxpayer-related
information specifically, it can be seen that the clear thrust has been toward
non-disclosure. The Freedom of Information Act of 1966 refiected a sharp turn
toward disclosing broad categories of information concerning government agen-
cies and departments, and their conduct of the public's business, but taxpayer
privacy was not thereby eroded.

3 5 U.S.C. Section 1002 (1946).
*P.L. 85-619 (1958). The statute as it presently exists is now codified as 5 U.S.C.

Section 301.
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INTERNAL REVENUE CODE OF 1954, SECTION 7421(a). THE
ANTI-INJUNCTION ACT: JUDICIAL MUZZLE MAKES FOR

SERVICE MUSCLE

There is one diljerence bcUccen a tax collector and a taxidermist—

the taxidermist leaves the liidc.

—Mortimer Caplan, fomier Commissioner of Internal Revenue

Essential to the efTective functionir.g of any government is the generation
and protection of revenue. The disparate comi>onents of American society,

however, have frequently compelled federal legislators to recognize other,

sometimes competing, goals. Tliiough an integrated Internal Revenue Code,

Congress luis attempted to harmonise these divergent objectives.

In addition to the familiar graduated tax on income, the Code embraces

otlier rti'enue gfiicrating measuics. Among these is the Wagering Excise

Tax,' whicli places a flat ten per cent assessment on wagers. Representative

183. See note 159 tufna.

1. Int. Rr.v. ConE of 196-1. 5^<01. reads i» pcnincnt I'art: "(a) Wagrrs.—There ihall

be imiHised on wagers ... an excise tax equal to 10 per cent of the amount tlicrcof ....

(c) Persons liable for /ax.—Eatli person kIio ii engaged in the business of accepting



444

1975] THE ANTI-INJUNCTION ACT 415

of revenue-protecting measures are section 7421(a),* the "Anti-Injunction"
Act, and the Jeopardy Assessment provisions.^ Section 7421 (a) effectively
forestalls most pre-assessment and pre-collection litigation by prohibiting
suits for the purpose of restraining the assessment or collection of taxes. The
Jeopardy Assessment procedures allow immediate demand for payment where
assessment or collection is imperiled by delay. But not all provisions of the

Code are directed toward tlie generation or protection of revenue. Exemptions
from the tax laws have been used to encourage the development and growth
of a diversified social order. Illustrative of such pro\isions is section 501,*

which grants preferred tax status to organizations whose purposes and opera-
tions satisfy its guidelines for socially desirable activities.

The Code is, of course, not self-executing, and this characteristic has per-
mitted the Internal Revenue Service to employ Code provisions to effectuate

its own objectives, thereby causing an imbalance in the political structure.

For example, in the Wagering Tax and Jeopardy Assessment areas. Service

zeal in constraining "undesirable" conduct such as gambling and drug-related
activities has occasionally led to arbitrary assessments and other forms of

harassment. Such acts, which often permit the Service to impose "administra-

tive" sanctions where criminal prosecution is not sustainable, ai-e unrelated

to the congressional policies of revenue generation or protection.
Similar problems have occurred in the section 501(c)(3) area. Increased

social awareness, with its resultant challenges to traditional concepts of

charitable organizations, has proven the wisdom of adopting flexible de-

finitional criteria for exempt organizations. But the effect of this approach
has been to repose in the Ser%'ice the authority to define the parameters of

permissible activities, and this power has not been ignored. It has been
used to impose the Service's interpretation of proper social policy and, more

alarmingly, to achieve politically motivated objectives such as nullification

of opposing views.

Within the familiar system of corrective justice, such abuses would not go
unchecked. The aggrieved party could seek redress of preliminary administra-

tive decisions in the courts. But through adept use of the protective shield

of section 7421(a) in these areas, the Service has largely precluded judicial
review. The result is that distorted administrative interpretations of con-

gressional policy attain a privileged status similar to res judicata.
This note analyzes tlie applications of section 7421(a) in the three pre-

viously mentioned areas and attempts to delineate the power available to tlie

wagem . . . [or] who conducts any wagering pool or loUery shall be liable for and shall

pay the lax under this subchapter. . . ."

2. Int. Rev. Code of 1954. §7421 (a) provides in part: "Except as provided in section

6212(a) and (c), 6213(a). and 7426(a) and (b)(1). no suit for the purpose of restraining
the assessment or collection of any tax sliall be maintained in any court by any per-
son. . . ."

3. I.NT. Rev. Code of 19j4, §§6861-64. These sections provide for immediate assess-

ment if collection will be jeopardized by delay, as well as procedural provisions for im-

plementation.
i. LvT. Rev. Code of 1934, 5 §301 (a), (c)(3).
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Service, under present judicial interpretations of the statute's scope. An
evaluation of the present state of the law is undertaken, and corrective

measures are suggested.

History AjNd Background of Sectio.v 7421(a) of the

Internal Revenue Code of 1954

Traditionally, courts of equity were unwilling to enjoin the assessment

or collection of taxes merely upon a showing that the tax was illegal' or

the assessment irregular.' They required the taxpayer to further establish

that special circumstances made his legal remedy inadequate before an in-

junction would be issued.^ Such judicial restraint was deetped necessary be-

cause a delay in the collection of revenue could prove detrimental to govern-

mental operations.*

It was against this setting that the precursor of section 7421(a)' was

enacted. Althougli its background is "shrouded in darkness,"^" its sweeping

prohibition of all suits "for the purpose of restraining the assessment or

collection of any tax"" appeared to preclude judicial review of the revenue

collection process. Judicial interpretation of this statute, however, belies

5. See, e.g., Hannewinkle v. Georgetown, 82 VJS. (15 Wall.) 547 (1873). See generally

Note, Enjoining the Aisessment and Collection of Federal Taxes Despite Statutory Pro-

hibition, 49 Harv. L. Rzv. 109 n.6 (1935).

6. See, e.g., Dov\-s v. City of Chicago, 78 \J3. (11 Wall.) 103 (1870); Note, supra note

5. at 109 n.7.

7. A clear showing of equitable jurisdiction was necessary. As stated in Magee v.

Denton, 16 F. Cas. 382 (No. 8943). 2 A.F.T.R. 2065. 2066 (C.C.N.D.N.Y. 1863): "If this

[assessment] has not been made in such form and mode as to g^ve the legal right to levy

and collect the tax therefor, that objection must be urged in a court of law and not in a

court of equity." Special circumstances sufficient to invoke equity jurisdiction were found

where irreparable harm or a multiplicity of lawsuits would result if the requested relief

were denied. Dows v. City of Chicago. 78 U.S. (11 Wall.) 103. 110 (1870).

8. Dows V. aty of Chicago, 78 U.S. (11 Wall.) 103, 110 (1870).

9. Int. Rev. Code of 1954, §7421(a) was first enacted as Revenue Act of 1867 ch. 169,

$10, 14 Stat. 475, as amended. Rev. Stat. §3224 (1875). Int. Rev. Code of 1939, §3653

and the current provision are similar to the earlier codification except for the redetermina-

tion exceptions by right to petition the Tax Court. Section 7421(a) provides: "Except as

provided in sections 6212(a) and (c), 6213(a). and 7426(a) and (b)(1), no suit for the

purpose of restraining the assessment or collection of any lax shall be maintained in any
court by any person, whether or not such jxrrson is the jjerson against whom the tax was

assessed." The word "any" before "tax" was added to the revised statutes version. Rev.

Stat. §3224 (1875). The phrase beginning "by any j>crson" was added by §110(c) of the

Federal Tax Lien .\ct of 1906, Act of 1966. Pub. L. No. 89-719, 80 Sut. 1126, 1144. For a

discussion of the purpose of this addition, sec Bob Jones Univ. v. Simon, 94 S. Ct. 2038,

2043, 1974-1 U.S.T.C. 119438, at 84,067 n.6 (1974). For a thorough discussion of the history

and purpose of this Act, see Gorovitz, Federal Tax Injunctions and the Standard Nui
Cases, 10 Taxes 446 (1932); Note, supra note 5. For consistency, the provision is cited as

}742l(a) (or as the Anti-Injunction .\ct) throughout the text. See generally 9 J. Mertens,

The L\w of Federal Income Taxation §§49.210- .216 (1971). As explained in Note, supra
note 5, at 109 n.9. there is almost no published legislative history on the Act.

10. Note, supra note 5, at 109 n.9.

U. Int. Rev. Code of 1954, J7421(a).
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its uncompromising language." The history of its application is replete with

factual circumvention, the boundaries of which have changed over time."

For about sixty years the tendency of the courts was to deny injunctive

relief." The one case" on which the Supreme Court seemingly relied'* to

establish a permissive standard was speedily and severely restricted." But in

1932 tlie Court's decision in Miller v. Standard Nut Margarine Co.^^ opened

the door for lower courts to broaden the exceptions to the operational bar

of section 7421(a). Despite precedent holding that an identical product was

not taxable" under the Oleomargarine Tax Act.^" the Service threatened to

12. See PuUan v. Rinsinger, 20 F. Cas. 44, 48 (No. 11,463) (C.C.S.D. Ohio 1870),

where the court states: "[T]he statute [now 57421(a)] prohibiting an injunction in this

case was wholly unnecessary, enacted only as a politic and kindly publication of an old

and familiar rule. . .- ."

13. See. e.g.. Enochs v. Williams Packing & Navigation Co., 370 U.S. 1, 1962-2 U.S.T.C.

119545 (1962); Miller v. Standard Nut Margarine Co., 284 VS. 498, 3 U.S.T.C. 11878 (1932).

These cases are discussed in the text accompanying notes 18-34 infra.

14. Bailey v. George, 259 U.S. 16 (1922); Dodge v. Osbom, 240 U.S. 118, 1 U.S.T.C.

116 (1916); State R.R. Tax Cases, 92 U.S. 575. 2 A.F.T.R. 2367 (1876) (analogous treatment

of a state tax). The assessment should, however, be made "under color ... of office." See

Synder v. Marks, 109 U.S. 189, 193. 3 A.F.T.R. 2460, 2463 (1883). Nor was allegation of

an unjust assessment sufficient to avoid the bar imposed by §3224 [now §7421(a)]. Id. at 194,

3 A.F.T.R. at 2464. The Supreme Court, in Che.itham v. United States, 92 U.S. 85, 88, 2

AJ.T.R. 2365, 2366 (1876), discussed the necessity for "stringent measures for the collec-

tion of taxes .... These measures are not judicial; nor does the government resort.

accept in extraordinary cases, to the courts for that purpose .... The United States . . .

[has] enacted a system of corrective justice, as well as a system of taxation, in both its

customs and internal-revenue branches. That system is intended to be complete." Notable

exceptions were suits between pri\ate parties. Pollock v. Farmer's Loan & Trust Co., 157

VS. 429 (1895). and situations where the exaction was held to be a penalty rather than a

true tax. See, e.g.. Regal Drug Corp. v. ^Vardell. 260 U.S. 386. 1922 CCH 112074 (1922);

Lipke V. Lederer, 259 U.S. 557, 1 U.S.T.C. 1167 (1922); Hill v. Wallace. 259 U.S. 44, 1 U.S.T.C

1165 (1922).

15. Hill V. Wallace. 259 U.S. 44. 1 U.S.t!c. i;65 (1922).

16. Dodge V. Brady, 240 U.S. 122, 126, 1 U.S.T.C. 117. at 1014 (1916) (dictum).

""^'^17. 'Graham v. Dupont, 262 U.S. 234, 1 U.S.T.C. 1178 (1923). The Court distinguished

"the penalty cases cited in note 14 supra on the basis that they were not situations of en-

joining taxes, but rather illegal penalties in the nature of punishment for a criminal

offense. Id. at 257, 1 U.S.T.C. H/S, at 1203. In discussing Hill v. Wallace, the Court stated:

"Under these [blocking the entire future grain business of the country] extraordinary and

most exceptional circumstances, it was held that section 3224 [now §7421 (a)] was not ap-

plicable to prevent an injunction against collection of such a prohibitive tax imposed for

~the purpose of regulating the future grain business with all the unnecessary and disastrous

"consequences its enforcement would entail if the act was unconstitutional. Hill v. Wallace

should, in fact, be classed with Lipke v. Lederer ... as a penalty in the form of a tax."

Id. at 257-58, 1 U.S.T.C. at 1203-04.

18. 284 U.S. 498. 3 U.S.T.C. 11378 (1932).

19. Taxpayer's product had been held not to constitute oleomargarine, and not t.Txable

as such. Hiprins Mfg. Co. v. Page. 297 F. &«4 (D.R.I. 1924). A letter from the Collector

of Internal Revenue in answer to inquiry made by the company as to taxability of its

product affirmed its nontaxable status. Additionally, a favorable Treasury decision had

been rendered earlier. T.D. 3590. 1924-1 Cum. Bitx. 507 (1924).

20. Oleomargarine Act of 1886. Act of Aug. 2. 188G. ch. 840, 24 Stat. 209. as amended.

Act of May 9, 1902. ch. 786. 32 Stat. 193. The Court specifically distinguished the penalty

situations of Lipkc v. Lederer, 259 U.S. 557. 1 U.S.r.C. 1167 (1922) and Regal Drug Corp.
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make an assessment against respondent. "When the company sued for in-

junctive relief, the Service asserted section 7421(a) as a defense, arguing
that the provision barred an injunction even if the lax had been erroneously

assessed.21 Focusing on the arbitrariness of the Service's determination of the

product's taxability,^^ the Supreme Court upheld an order granting the in-

junction.

The nebulous criteria^^ developed by the Court, however, offered little

guidance to lower courts, and when forced to delimit the scope of the Nut

Margarine exception they split drastically.'* Although the Supreme Court

appeared to revive the pre-section 7421(a) requirements in a subsequent
case,'* it was not until thirty years after Nut Margarine that the controversy
was settled and the current interpretation announced. In Enochs v. Williams

Packing 6" Navigation Co.,-^ the taxpayer sued to enjoin the Service from

V. Warden, 260 U^. 386, CCH 1922 Stam). Feb. Tax. Rep. 1|2079 (1922). It is imporunt to

note at the outset that this was not treated as a collection of a penalty, for such an ap-

proach brings the case initially within the boundaries of §7421(a).

21. 284 U.S. at 506, 3 U.S.T.C. at 3140.

22. 284 U.S. at 506, 3 U.S.T.C. at 3140. The Court observed that an act in 1930

enlarged the definition to cover products such as Standard Nut Margarine's. However,

under no interpretation could the original act, which was applicable to the taxpayer's

product, include this product containing no animal fat.

23. The Court appeared to be confused as to the precedential value of Hill v. Wallace,

259 U.S. 44, 1 U.S.T.C. ^fi5 (1922), when it dted that case in support of its contention

that "extraordinary and exceptional circumstances render its [§7421 (a)] provisions inap-

plicable." 284 U.S. at 510, 3 U.S.T.C. at 3141. Sec discussion of Graham v. Dupont, 262

U.S. 234, 1 U.S.T.C. 1178 (1922), note 17 supra.

24. Commentators disagree on the exact nature of the divisions. See generally Note,

supra note 5, at 113; Comment, Federal Taxation: Section 7421(a) of Internal Ra'enue Code

Literally Construed To Ban All Suits To Enjoin Assessment or Collection of Taxes, 1963

Duke L.J. 175, 178 [hereinafter cited as Section 7421(a) Literally Construed]; Comment,
Taxation—Federal Income Tax-Enjoining Collection, 61 Mich. L. Rev. 405, 408 (1962)

[hereinafter cited as Enjoining Collection]. But at least two theories, representing end-

ftoints of a continuum, are discernible. At one extreme are the courts that interpreted

the opinion as reviving the pre-§7421(a) requirements for injunctive relief. See, e.g., Lassoff

V. Gray, 266 F.2d 745, 1959-1 U.S.T.C. »I15i!35 (6th Cir. 1959); Gold Medal Foods. Inc.

V. Landy, II F. Supp. 65 (D. Minn. 1935). They premised their conclusion on the Supreme
Court's assertion that the provision was merely declaratory of the common law rule. 284

U.S. at 509, 3 U.S.T.C. at 3141. In other jurisdictions this drastic departure from develop-

ing law was rejected. Pointing to the Supreme Court's statement that the "special and

extraordinary circumstances" of Nut Margarine made "the reasons underlying §3224

[now 57421(a)) apply, if at all, with little force." Id. at 510, 3 U.S.T.C. at 3141, these courts

concludetl that the decision merely added one more exception to the Anti-Injunction Act's

application. See Homan Mfg. Co. v. Long. 242 F.2d 645 (7th Cir. 1957). Such confusion

is understandable because the Nut Margarine Court was rather adept at obfuscating its

(Kwition. Only with the aid of hindsight in the analysis of more recent cases do the Nut

Margarine facts appear to fully satisfy the motlcrn requirement for an exception to

57421(a) discussed in text accoinpan)ing notes 39-40 infra. A short dissent in Nut Margarine
asserted that the statute was an absolute bar. 284 U.S. at 511, 3 U.S.T.C. at 3141-42.

25. Allen v. Regents of Univ. Sys., 304 U.S. 439, 1938-2 U.S.T.C. 119321 (1939). The
language of the opinion, however, suggests that the Court treated the imposition of the

tax in this case as a f>enaUy.
26. 370 U.S. i. 1962-2 U.S.T.C. 1]9545 (1962).

80-321 O - 77 - 32



448

1975]
' THE ANTI-INJUNCTION ACT 419

assessfng social security and unemployment taxes." In rejecting the taxpayer's

.contention that the action was governed by Nut Margarine, the Court under-

took an analysis of the scope of section 742 l(a).^* Pointing to the Tax Injunc-
tion Act of 1937,-* wliich permitted federal injunctions of state tax assess-

ments solely upon a showing of an inadequate legal remedy, the Court

concluded that in order to avoid the more sweeping language of section

7421(a), a taxpayer would have to show more than merely an inadequate

remedy at law.^" Additionally, he must establish that on the facts of his case

it is impossible for the Service to succeed in its claim:

[I]f it is clear that under no circumstances could the Government

ultimately prevail, the central purpose of the Act is inapplicable
and, under the Nut Margarine case, the attempted collection may be

enjoined if equity jurisdiction otherwise exists.^^

Williams Packirig thus established that a judicial exception to section

7421(a) would be made only where two elements existed: (1) Under the

most liberal view of the law and the facts the government could not ultimately

prevail,^^ and (2) equity jurisdiction otherwise exists.^^ Because these criteria

27. The corporate taxpayer provided fishing boats to captains who employed their

own crews. The Service contended that the members of such crews were employees of

Williams Packing Co. The district court held for the taxpayer and granted an injunction,

finding, tjiter alia, the lack of the requisite common law element of control, essential

for an employment relationship. 17G F. Supp. 168 (S.D. Miss. 1959), aff'd, 291 F.2d 402,

1962-1. U.S.T.C. TI9263 (5th Cir. 1961).

28. The Court pointed out that lower court decisions misinterpreting the thrust

of Nut Margarine had turned on the absence of an adequate legal remedy. 370 VJS. at 6,

1962-2 U.S.T.C. at 85.289.

29. Aa of Aug. 21, 1937, ch. 726. 50 Sut. 738, as amended, 28 V3.C. §1341 (1970).

This Act forbids federal courts from entertaining suits to enjoin collection of state taxes

""where a plain, speedy, and efficient remedy may be had at law or in equity in the

courts of such State . . . ." - -

.1 30. 370 U.S. at 6, 1962-2 U.S.T.C. at 8539. The company had alleged that payment
of the assessment would force.it into bankruptcy, and thereby cause irreparable injury.

The Court said that while such showing was not sufficient in itself to avoid the §7421 (a)

prohibition, proof of inadequate legal remedy was essential. A careful reading of the

opinion suggests that the Court is equating irreparable harm with inadequacy of legal

remedy. But see Alexander v. "Americans United" Inc., 94 S. Ct. 2053, 1974-2 U.S.T.C.

^9439 (1974) (Blackmun, J., dissenting) (analysis of the elements of irreparable harm and

inadequate legal remedy as separate factors): Comment, ".Americans United" Inc. v. Walters

and Bob Jones University v. Connally: Revocation of Tax Exempt Status and 17421(a) of the

IRC. 46 Te-MP. L.Q. 596, 600 (1973) (commentator derives a 3-pronged test from Wil-

liams Packing, with each of these factors as a separate prong).

31. 370 U.S. at 7. 1962-2 U.S.T.C. at 85.289.

32._ The Court said; "We believe that the question of whether the Government has

a chance of ultimately prevailing is to be dcterniinccl on the basis of the information

available to it at the time of the suit. Only if it is then apparent that, under the most

lii>eral view of the law. aad_lhe facts, the- United States cannot establish its claim, may
the suit for an injunction be maintained." Id. The dissent by Judge Rives in the Fifth

Circuit's opinion contains an analysis that appears to be of firmer logical foundation

that the majority opinion. 291 F.2d 402. 1962-1 U.S.T.C. 119263. at 83.633. He points out

that Nut Margarine was the only case not involving a penalty where the Supreme Court
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were presaged in the Nut Margarine factual situation, Williams Packing ap-

peared to limit the Nut Margarine exception to the facts of that case.'* By

requiring the taxpayer to prove certainty of success on tlie merits in order

to satisfy the first prong of the test, the opinion seems to prescribe that sec-

tion 7421(a) can never be avoided when a factual dispute exists.

In evaluating the import of Williams Packing, it is critical to realize

that the factual dispute involved a taxpayer directly litigating his own tax
•

liability. Therefore, the Court was not compelled to address the question of

whether the suit was one "for the purpose of restraining the assessment or

collection of any tax." Consequently, the case did not define the applicable

scope of section 7421(a); it merely created a judicial exception for an action

within the ambit of the Act.

Judicial Application of Section 7421(a) Subsequent to

Williams Packing

A taxpayer may circumvent the prohibition of section 7421(a) by satisfying

either the statutory or judicially created exceptions. Successful use of the

latter method requires, inter alia, that tlie taxpayer satisfy tlie rather stringent

first prong of the Williams Packing test. In determining the range of para-

meters that permits a taxpayer to neutralize the government's use of section

7421(a), it is necessary to examine the functional utility of both the statutory

exceptions and the Williams Packing exception.

Cases involving a wagering excise tax imposition or use of the jeopardy
assessment procedure represent two areas of extensive section 7421(a) litiga-

tion in the years since Williams Packing. Moreover, tliey demonstrate typical

instances in which the Service might be motivated by interests collateral to

purely revenue protection or generation. In both areas the arbitrary assess-

ments and other questionable tactics indicate the abuse potential of the sec-

tion 7421(a) injunctive bar.

permitted an injunction. See discussion in 9 J. Mertens, supra note 9, §49:212. Furthennore,

"the rational of Miller v. Standard Nut Margarine Company, supra, cannot be extended

to bring within some supposedly implied exception cases like the present one without

emasculating the prohibition contained in the statute." 291 FJ2d at 409, 1962-1 U.S.T.C. at

83,634. Realizing that Nut Margarine was not a case of an illegal exaction in the guise

of a tax. Judge Rives recognized the central question of law-question of fact dichotomy
that must be explored in determining jurisdiction. "[Tlhe question is closely and hotly

litigated purely as a question of fact . . . ." Id. at 410. 1962-1 U.S.T.C. at 83,635.

33. 370 U.S. at 7, 1962-2 U.S.T.C. at 8:..2«9. To establish equitable jurisdiction, the

taxpayer would have to prove that he would suHcr irreparable harm for which there

is no adequate remedy at law.

54. As discussed in the text accompanying notes 201-204 infra, Williams Packing can

be read to endorse a purpose-oriented approach to the api>lication of §7421 (a). But more

recent Supreme Court opinions have lejecicd this view and applied the Williams Packing
test so as to edectively preclude judicial relief. That such a possibility existed in situations

where Tax Court relief was not available ilid not go unnoticeil by conimentaiors. See, e.g..

Section 7^2 1(a) Literally Construed, supra note 24, at 181; Enjoining Collection, supra
note 24, at 409.
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Interaction of the Jeopardy Assessment Procedures and the

Section 7421(a) Prohibition

To allow a taxpayer sufficient opportunity to petition the Tax Court for

a redetermination of a deficiency, section 6212(a) of the Code authorizes a

notice of deficiency to be sent to the taxpayer.^'' Section 6213(a) provides that

no assessment of a deficiency,^* nor any levy or court proceeding for its col-

lection, may be made until ninety days^" after mailing of such notice. If a

petition is filed with the Tax Court, there is a further prohibition until a

final decision.^*

Section 6213(a) also affords the taxpayer injunctive relief during the

time these prohibitions are in force, thereby constituting a statutory excep
tion to section 7421(a).^^ There are exceptions to these general rules,''" how-

ever, including provisions covering situations where assessment or collection

of a deficiency may be jeopardized by delay.** In such a case section 6861(a)

provides for immediate jeopardy assessment of the deficiency, together with

interest and additional amounts provided for by law, and demand for pay-

ment thereof.*- Since this procedure gives the District Director rather broad

discretionary powers in making the assessment,*' the taxpayer's right of

petition to the Tax Court is protected by section 6861(b) . Generally, this

provision requires the mailing of a deficiency notice to the taxpayer within

35. Int. Rxv. Code of 1954, §6212(a). The notice of deficiency is of critical importance

to the taxpayer because it is a jurisdictional prerequisite to litigation in the Tax Court.

See Mason v. Commissioner, 210 F.2d 388. 1954-1 U.S.T.C. 119326 (5th Cir. 1954); Int. Rev.

Code of 1954, §6213(a).

36. "An assessment is an administrative determination that a certain amount is cur-

rently due and owing as a tax. It maizes the taxpayer a debtor in much the same way
as would a judgment." Rarabo v. United States, 492 F.2d 1060, 1061, n.l, 1974-1 U.S.T.C.

119242. at 83.453 n.l (6th Cir. 1974). As to a deficiency, see discussion id. at 1064. 1974-1

U.S.T.C at 83.455; Int. Rev. Code of 1954, §§6211. 6861; Treas. Reg. §301.6211-l(a).

57. The statutory period is extended to 180 days if the notice is addressed to a person

outside the United Sutes. Int. Rev. Code of 1954, §6213(a).

58. Id.

39. Id.

40. For a discussion of other restrictions, see 9 J. Mertens, supra note 9, §§49.138-.143,

.158-.169.

41. Int. Rev. Code of 1954, §§6861-64. Thus, §6213(a) conuins an override, providing

for a §6861 assessment.

42. The injunctive bar of §7421(a) is apphcable to these jeopardy assessments. See

Milliken v. Gill. 211 ¥2d 869, 1954-1 U.S.T.C. 119343 (4th Cir. 1954); 9 J. Mektens. supra

note 9. §49JI16 ni6. The absence of prior notice in this procedure has been held to be

constitutional. Harvey v. Early, 66 F. Supp. 761, 19-16-2 U.S.T.C. 119344 (W.D. Va. 1916).

ag'd. 160 FiJd 836. 1947-1 U^.T.C. 119229 (4th Cir. 1947), The underlying reason for

the jeopardy assessment procedures was discussed in a case decided by the Seventh Cir-

cuiL "(I]t is clear that jeopardy assessments are of their nature and purpose arbitrary ....

There is little doubt but what a jeopardy assessment is a statutory label for the sovereign'*

strangleholil on a taxpayer's assets." Homan Mfg. Co. v. Long, 242 F.2d 645, 650-51, 1957-1

U.S.T.C. 119372. at 56J99 (7th Cir. 1957).

43. Ste 9 J. Moitens. supra note 9, §49.145 (1971).
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sixty days after the jeopardy assessment, if such assessment is made before

the issuance of a section 6212(a) notice of deficiency/*

In lieu of a jeopardy assessment, a taxpayer's taxable year may be ter-

minated and demand made for immediate payment under section 6851(a).

This provision may be invoked upon a finding that a taxpayer is about to

leave the United States or "do any other act tending to prejudice or to

render wholly or partly ineffectual proceedings to collect the income

tax . . . ."*' There is presently a split of authority* as to which statutory

provision, section 6201'* (the general assessment provision) or section

6861,''* provides assessment authority for this termination procedure. The

significance of this difference is that only section 6861 requires the sending
of a notice of deficiency. Therefore, because receipt of the notice is a juris-

dictional prerequisite to litigation in the Tax Court,^® a taxpayer is effectively

precluded from that forum if assessment authority is found under section

6201."

44. Int. Rev. Code of 1954, §6212(a).

45. Int. Rxv. Code of 1954, §6851(a).

4€. The earlier view was that §6851 (a) itself conuined assessment authority. See Wil-

liamson V. United States. 31 A.F.T.R.2d 5|73-456 (7th Cir. 1971); Puritan Church-Church of

America, 10 CCH Tax Ct. Mem. ^18,332 (1951), afj'd per curiam on other grounds, 209

F.2d 306, 1953-2 U.S.T.C. J9601 (D.C. Cir. 1953), cert, denied, 347 VS. 975 (1953); Lud-

wig-Littauer 8: Co.. 37 B.TA. 840 (1933). This theory, which rests on the premise that

§6851 presupposes a more exigent situation of jeopardy than does §6861, was first rejected

in Schreck v. United States. 301 F. Supp. 1265, l%9-2 U.S.T.C. 119541 (D. Md. 1969).

While courts since Schreck have been unanimous in their rejection of the earlier view,

their rationales have differed. See notes 47. 48 infra and cases cited therein.

47. Int. Rfv. Code of 1954, §6201. The Service has argued that termination of

the taxable year under §6851 does not invoke the §6861 60-day notice rule. The basis

for the argument is that there is no deficiency within the meaning of §6211. For cases

accepting this rationale, see Laing v. United States, 496 F.2d 853. 1974-1 U.S.T.C. 9423 (2d

Cir. 1974), cert, granted, 9 CCH 1974 Stand. Fed. Tax Rep. 70,728; Irving v. Gray, 479

F.2d 20, 1973-2 U.S.T.C. T|9581 (2d Cir. 1973); Williamson v. United Suies. 31 AJ.TJl. 2d

73-8456 (7th Cir. 1971).

48. For a good discussion of the history and development of the split in authorities,

see Clark v. Campbell, 501 F.2d 108, 1974-2 U.S.T.C. T19687 (5th Cir. 1974). Using the

language in the §6211 Regulations, the court concluded that a §6851 liability is a de-

ficiency; §6851 assessment authority flows from §6861; and the procedural safeguards of

§6861, especially the right to petition the Tax Court, are applicable to a §6851 quick
termination. 501 F.2d at 116, 1974-2 U.S.T.C. at 85,231. The court's reasoning followed that

of the 6th Circuit in Rambo v. United States, 492 F.2d 1060, 1974-1 U3.T.C. T]9242 (6th

Cir. 1974). Certiorari has been applied for in a later 6ih Circuit decision in accord with

Rambo. Hall v. United States. 493 F.2d 1211, 1974-1 U.S.T.C. 119296 (6th Cir. 1974),

cert, granted. 9 CCH Stand. Fed. Tax Rep. 70,773. District courts in accord include Lisncr

V. McCanlcss, 356 F. Supp. 398. 1973-1 U.S.T.C. 1{73-2038 (D. Ariz. 1973), appeal docketed,

Nos. 73-2087. 73-2038. 9th Cir., June 8, 1973: Schreck v. United States, 501 F. Supp. 1265.

1969-2 U5.T.C. •J9541 (D. Md. 19(59). reaffd on reconsideration. 375 F. Supp. 742, 1974-1

U.S.T.C. 119295 (D. Md. 1973). appeal docketed. No. 74-1566. 4th Cir., May 16. 1974.

49. Sec note 35 yupra.

50. Under §6201 a taxpayer's only remetly is to pay the entire tax. file a claim for

refund, and. if the claim is denied, bring suit in a fctlcral district court for refund. See, e.g.,

I.vr. Rfv. Code of 1954. §56:.ll. 6532, 7422. In Hall v. United Slates. 493 F.2d 1211. 1974-1

U.S.T.C ^9296 (6th Cir. 1974), cert, granted. 9 CCII 1974 Stand. Fej). Tax Rjep. 70,773.
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Those courts holding that a notice of deficiency is required for a section

6851(a) taxable year termination could find that failure to issue a notice

pursuant to section 6861(b) results in two forms of relief to the taxpayer. First,

injunctive relief may be provided within the section 6213(a) exception to sec-

tion 7421(a), as though the usual section 6212(a) notice had not been issued/^

Second, although no court has specifically so held, such a failure seems to

satisfy the first prong of the Williams Packing test^^ for injunctive relief. In

addition to satisfaction of the statutory exception by failure of the Service

to send a notice of deficiency, constitutional violations'^ and arbitrary assess-

ments'* have been found sufficient to trigger Williams Packing injunctive

relief despite the prohibition of section 7421(a). The subsequent analysis

focuses upon the various factual situations involving a jeopardy assessment

wherein a taxpayer" is able to satisfy the William Packing two-pronged test

or tlie statutory exception to section 7421(a).

Representative of the split of the courts over assessment authority for a

short year termination are the cases of Irving v. Gray^^ and Rambo v. United

States.^^ The Irving case involved the "Hughes hoax," wherein McGraw-Hill,

Inc. made payments to Clifford Irving in connection with his WTiting a book

about the wealthy recluse, Howard Hughes.'^ Fearing that delay might

imperil revenue, the Service terminated Irving's taxable year and levied

on his securities accounts. The taxpayer claimed tliat he was entitled to in-

junctive relief because the Service had failed to comply with the deficiency

notice requirements of section 6861(b). The Second Circuit disagreed, how-

ever, finding that short year assessment authority flowed from section 6201(a),

not section 6861(b).'* The court reached this conclusion by reasoning that a

section 6851 assessment is not a deficiency as defined in section 6211,'* and

the 6th Circuit, following its precedent in Rambo, noted that no deficiency notice was given

uivder §6861(b) after a §6861(a) taxable year termination. The court pointed out that

"[i]t is very important to a taxpayer, particularly to one who does not have 552,000, that

she have a right to litigate the validity of the tax before her property is levied upon
and sold to pay the tax." Furthermore, "[the] I.R.S. has prevented plaintiff from availing

herself of the remedy in the Tax Court." Id. at 1212, 1974-1 U.S.T.C. at 83,625.

51. See Lisner v. McCanlcss, 356 F. Supp. 398, 1973-1 U.S.T.C. TI9299 (D. Ariz. 1973).

appeal docketed, Nos. 73-2037. 73-2038, 9th Cir., June 8, 1973.

52. Failure of the Government to comply with the 60-day notice of deficiency require-

ment would mean that the Government could not possibly prevail in further litigation.

53. See te.xt accompanying notes 95-97 infra.

54. See text accompanying notes 84-94 infra.

55. 479 F.2d 20, 1973-2 U.S.T.C. ^9581 (2d Cir. 1973).

56. 492 Fi>d 1060, 1974-1 U.S.T.C. ^9242 (6th Cir. 1974).

57. This was "a scheme by Clifford Irving and Richard Suskind to write and sell

an 'authorized' version of the life of billion.Tirc recluse Howard Hughes, when in fact

there was no authorization therefor by Hughes." 479 FJ2d 20, 21, 1973-2 U.S.T.C. ^9381,
at 81,857 (2d Cir. 1973).

58. In so doing, it declined to follow Schreck v. United States, 301 F. Supp. 1265, 1969-2

U.S.T.C. T19541 (D. Md. 1969), reaO'd on reconsideration. 375 F. Supp. 742. 1974-1 U.S.T.C.

p2Sj (D. Md. 1973), appeal docketed, No. 74-1566, 4th Cir., May 16, 1974.

59. Int. Rf.v. Codk of 1954, §6211. The court followed, for example, Williamson v.

United Stales, 31 A.F. r.R.2d i;73-456 (7th Cir. 1971). .See also Da Boul v. Commissioner, 429

F.2d 38. 1970-2 U.S.T.C. ^9502 (9th Cir. 1970).
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therefore the section 6861(b) deficiency notice requirement did not control.

As a result, the taxpayers were barred from seeking Tax Court relief.'"

In contrast to Irving, the Sixth Circuit in Rambo affirmed a summary

judgment subsequent to an injunction,*' ordering the Service to return at-

tached property and to refrain from collecting any tax assessed for the ter-

minated period. In a pattern of events that is becoming increasingly prevalent

in drug-related cases,*^ taxable year termination and an assessment for in-

come taxes were made following a traffic arrest and a subsequent search of

the taxpayer's car and person.*^ The Rambo court concluded that statutory

authority for the short year assessment was conferred by section 6861(b), and

thus the sixty-day deficiency notice was mandatory.'* The court reached its

decision by reasoning that the tax imposed constituted a deficiency within

the meaning of section 6211, and, therefore, the notice requirement of sec-

tion 6861 was applicable.'' The holding was buttressed by an examination

of the statute's legislative history*, which the court viewed as "a movement

away from the harsh, and often unjust, effects of a code which required the

taxpayer to pay his tax before he could have a judicial hearing on the

amount properly due."" This supported the taxpayer's assertion that the

procedural requirements of sections 6861 and 6863 were meant to apply to

all jeopardy taxpayers, whedier assessed at the end of the taxable year or

upon taxable year termination pursuant to section 6851."

Moreover, the court noted, the sequential arrangement of sections 6851

and 6861 permitted the reasonable inference that Congress intended for

the latter section to provide assessment authority for tlie former.'*

• A comparison of the reasoning employed in the two opinions demonstrates

the inadequacies of the Irving rationale. In arriving at its conclusion that a

deficiency sufficient to trigger a notice requirement could not exist if the

taxpayer had not filed a return prior to the assessment, the Irving court re-

• 60. Sec note 35 lu/wa.
 

. 61. 353 F. Supp. 1021. 1972-1 U.S.T.C. 119244 (W.D. Ky. 1973).

.. 62. See, e^., Clark v. Campbell, 501 F.2d 108. 1974-2 U.S.T.C. 1I%87 (5ih Cir. 1974):

Willits V. Richardsoa. 3G2 F. Supp. 456, 1973-2 U.S.T.C. 119602 (S.D. Fla. 1973). rev'd.

497 F.2d 240, 1974-2 U.S.T.C. 119583 (5th Cir. 1974).

63. The search revealed a supply of dru^ and $2,200 in cash. There was no prosecution

on any charge related to this arrest; probation arising from previous charges was, however,

revoked 492 F.2d at 1061, 1974-1 U.S.T.C. at 83,453.

64. 492 F.2d at 1065. 1974-1 U.S.T.C. at 83.455. The Service took the position that

termination under §6851(a) is not a deficiency within the meaning of §6211. That is,

a §6851{a) termination results in a "provisional statement of the amount which must be

presently paid as a protection against the impossibility of collection." Ludwig-Littauer &

Co.. 37 B.Tj\. 840, 842 (1938). See also Williamson v. United Stales. 31 A.F.T.R.2d 173-455

(7th Cir. 1971).

65. "Clearly, the I.R.S. has imposed a tax and just as clearly the taxpayer has denied

that he owes that amount by refusing either to pay the imposed tax or to file a return."

492 F.2d at 1064, 1974-1 U.S.T.C. at 83,455.

66. Id.

67. Id. For cases agreeing that §6861 provides the assessment authority for a §6851

quick termination, sec cases cited note 48 supra.

68. 492 FJid at 1064. 1974-1 U.S.T.C. |I9242, at 83.455. Sections 6851 and 6861 both

appear in ch. 70. subsch. A of the Code under the heading "Jeopardy."
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fused to look beyond the statute itself and the "plain meaning" of its

language.** The Rambo court, on the other hand, found that tlie opposite
conclusion was compelled by congressional intent as gleaned from the legis-

lative history and the practical realities of the situation.'" Similarly, the

Irving court failed to recognize the total effect of a failure to issue a deficiency

notice. It limited its inquiry to the absence of the Tax Court forum, which
it found inconsequential because of the available procedure of filing a full

year return and suing for overpayment in a federal district court." The
Rambo court, however, held that the taxpayer should not be relegated to

a refund suit,'- which would deny him the other procedural safeguards

provided in the jeopardy assessment sections." Moreover, the court noted

that permitting the Government to seize and sell property without judicial
consideration of the validity of the tax constituted a potential due process
violation.'*

Although the Rambo court recognized the Williams Packing decision, it

declined to decide the case within this judicially-created exception.'^ Rather,

the injunction was sustained because of the Service's failure to send the sec-

tion 6861 notice.'* It seems quite clear, however, that the Government could

not prevail because of its failure to send the required notice, and the second

prong of Williams Packing—equity jurisdiction—also existed." While the

Irving court considered the availability of injunctive relief under Williams

Packing,''^ it negated tlie second prong by finding tliat the taxpayers had an

69. 479 F.2d at 24. 1973-2 U.S.T.C. at 81,859.

70. 492 F.2d at 1064, 1974-1 U.S.T.C. at 83.455.
 

71. 479 F.2d at 24, 1973-2 U.S.T.C. at 81.859.

• 72. The only remedy would thus be for the taxpayer to pay the tax, file a return

at the end of his regular taxable year and sue in district court for a refund. See Int. Rev.

Code OF 1954, §§6511. 6532. 7422, and Flora v. United States, 362 U.S. 145, 1960-1 U.S.T.C.

^6547 (1960).

73. Not only is the notice a jurisdictional prerequisite to Tax Court litigation, but

'•while awaiting the decision, of the Tax Court, the jeopardy taxpayer may stall collection

proceedings if he is able to post an adequate bond, see 6863(a). If he cannot, the seized

property cannot be sold absent certain limited exigent circumstances; see 6863(b)(3)(A).

The I.R.S. may abate llie jeopardy assessment if it finds that jeopardy does not exist. Sec

6861(g)." 492 F.2d at 1062, 1974-1 U.S.T.C. at 83.454.

74. Id. at 1064-65, 1974-1 U.S.T.C. at 83,455-56.

75. Id. at 1062 n.2, 1974-1 U.S.T.C. at 83,453 n.2. •
• •- - • • •-'   

 

76. See text accompanying notes 61-68 supra.

77. The Service had levied on Ranibo's bank account and several of his automobiles.

Furthermore, there was no adequate legal remedy, since the taxpayer had no notice of

deficiency, barring Tax Court relief. The sulTicicncy of the lack, of notice as a satisfaction

of the first prong has not been clearly articuiatetl in other lower court opinions following
the Rambo logic as to requirement for the notice. Rather, the courts place their reliance

on the statutory exceptions to §7421(a). See Shaw v. McKeevcr, 1974-1 U.S.T.C. 1]9348 (D.

Arir. 1974), notice of appeal filed, 9 CCH. 1074 Stand. Fed. Tax Rep. 70.741. In view of the

hazards involved in meeting the first prong of Williams Packing such reliance seems well

founded. In fact, where a taxpa)cr failed to demonstrate that the Government could not

ultimately prevail as to the validity of its assessment upon trial, a court granted §621 3(a)

relief upon failure of ihc Ser\'ice to issue the 60-day notice of deficiency. Id.

78. Because the court found no requirement for a notice of deficiency, S6213(a) in-

junctive relief was not available.
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adequate legal remedy.'* The court then apparently nullified the first prong

by stating that no deficiency had been shown.*" This type of reasoning is

disturbing because it tends to expand the power matrix available to tlie

Service. Thus, the section 6213(a) exception to section 7421(a) is not available

to a taxpayer whenever a court follows tlie Service's contention that no notice

o£ deficiency is required. The limited procedural safeguards" noted in

Rambo, as well as the Tax Court forum,*^ are also negatived. The Service

can, therefore, terminate a taxable year*^ and seize assets while precluding a

petition to tlie Tax Court.

A related problem emanates from the Service's power to use the jeopardy

procedures for other than revenue-related motives. The potential for abuse

and the necessity for adequate judicial response are well demonstrated in

Willits V. Richardson.^* In that case a search of the taxpayer's purse at the

police station following a traffic arrest revealed "a few pills" and 4.400 dollars

in cash.** A subsequent call to an agent connected with the Narcotics Proj-

ect** of the IRS resulted in termination of the plaintiff's taxable year

and assessment of taxes on alleged income from drug sales.*' An immediate

demand for payment and levy upon the taxpayer's personal property were

made. The taxpayer then sued for injunctive relief, whereupon the Service

interposed section 7421(a) as a defense. The district court concluded that

no notice of deficiency was required under a section 6851 termination, fol-

lowing Irving, and furthermore that neither prong of the Williams Packing

test was satisfied.**

79. See note 72 supra.

80. 479 F.2d at 25, 1973-2 U.S.T.C. at 81,860. The court also commented on the tax-

payer's lack of "cleau hands" and quoted the lower court: "[l]! is bearable inequity that

those whose 'bold plans' are frustrated may suffer potentially costly inconveniences." Id.

While the conduct by the taxpayers in Irving may have been socially undesirable, the

Service had, perhaps, firm evidence on which to base its assessment. Id. at 22. 1973-2 U.S.T.C.

at 81,837. This has not always been the case; see text accompanying notes 84-94 infra.

Furthermore, the lack of rapid access to the Tax Court by a jeopardy taxpayer appears

to be an additional penalty not meant to be imposed by Congress in enacting §6851. The

harsh result of tax prepajment before litigation can easily financiaJly ruin a taxpayer.

81. See note 73 supra.

82. See note 35 supra.

83. ItfT. R£V. Code of 1954, §6351(a).

84. 362 F. Supp. 456, 1973-2 U.S.T.C. 119602 (S.D. Ha. 1973).

85. "[T]he police report indicated that only a few pills contained in two vials had

been found in Mrs. Willits purse . . . ." Id. 1973-2 U3.T.C. at 81.945. Several diamond

rings worn by plaintiff were surrendered to police at their request. Id. 1973-2 U.S.T.C. at

81.944.

86. In Clark v. Campbell. 501 T2d 114-15, 1974-2 U.S.T.C. 119687, at 85J229 (5th Cir.

1974), the court said: "Until quite recently there has been a paucity of litigation on the

issue before this Court despite the lengthy co<lal coexistence of 556851 and 6861. The

emergence of the issue seems primarily attributable to the Service's recent pattern of its

willingness to utilize 56851 in conjunction with rc<iuests fiom BNDD in narcotics enforce-

ment activities."

87. 362 F. Supp. at 459. 1973-2 U^.T.C. at 81,945; 1973 uxablc income was computed

to be $60,000 on sales of cocaine, although the mcthcKl usctl was not stated in the opinion.

83. Relying on the evidence obtained by the possibly ilk-gal police search, the district

court determined that the plaintiff had failed to satisfy the first prong—that the Govern-
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In reversing the decision of the district court," the Fifth Circuit found

"no basis in fact nor foundation for any reasonable assumption" that Mrs.

Willits was connected with any narcotics sales."" Thus, tlie court concluded

that "the evidence adduced established such a gossamer basis for the drastic

actions of the Internal Revenue Service that they cannot be sustained.""

Therefore, the first prong of the Williams Packing test was satisfied.'- The
court also held that seizure of Mrs. Willits' means of supporting her children

and herself constituted irreparable harm for which a refund suit could not

provide an adequate legal remedy because of the tremendous time delays

involved.'^ Recognizing the dire consequences that unrestrained Service power
could portend, the court observed:

The I.R.S. has been given broad power to take possession of the

the property of citizens by summary means that ignore many basic

tenets of due process in order to prevent the loss of tax revenues.

Courts cannot allow these expedients to be turned on citizens sus-

pected of wrongdoing—not as tax collection devices but as summary
punishment to supplement or complement regular criminal procedures.
The fact that they are cloaked in the garb of a tax collection and

applied only by the Narcotics Project to those believed to be engaged
in or associated with the narcotics trade must not bootstrap judicial

approval of such use.^*

A final ambiguity arising in tliis area is the viability of certain constitu-

tional arguments. Although the taxpayer in Willits alleged that an illegal

search and seizure had been made, the Fifth Circuit declined to consider this

issue.**" Such a consideration was not necessary in light of the finding of an

arbitrary assessment. Had the court used such an approach, however, it

could have buttressed its finding that the Government could not prevail, be-

cause tliere is case authority indicating that illegal evidence cannot be used

ment could not possibly prevail. In so doing, the court ignored its own statement that

it was not necessary to determine the legality of the search. As to the second prong, the

court concluded that an adequate legal remedy was available through a refund suit after

filing a return for the full taxable year. .Vlternatively, if the Service disagreed with the

full year return, it could issue a §6212(a) notice of deficiency, allowing Tax Gsuri jurisdic-

tion. 362 F. Supp. at 461, 1973-2 U.S.T.C. at 81,947.

89. 497 F.2d 240, 1974-2 U.S.T.C. 1|9583 (5th Cir. 1974).

90. Id. at 245, 1974-2 U.S.T.C. at 84.835.

91. Id. See also Woods v. McKcever, 1973-2 U.S.T.C. 119727 (D. Ariz. 1973) (arbitrary

assessment satisfied first prong of IVilliaiiis Packing).

92. Id. at 245 46, 1974-2 U.S.T.C. at 84.836. The court followed the test announced in

Lucia V. United States, 474 F.2d 565, 573, 1973-1 U.S.T.C. 1116,075, at 81,368-69 (5th Cir.

1973). that: "[.\] ta.xpayer under a jeopardy assessment is entitled to an injunction

against collection of the tax if the Internal Revenue Service"* assessment is entirely ex-

cessive, arbitrary, capricious, and without factual foundation, and equity jurisdiction

otherwise exists."

93. Willits V. Richardson, 497 F.2d 240, 246, 1974-2 U.S.T.C. 119583, at 84,836 (5th

Cir. 1974).

94. Id. Accord, ^Voods v. McKeever, 1973-2 U.S.T.C. 119527 (D. Ariz. 1973), appeal

docketed. No. 74-1133, 9th Cir., Jan. 25, 1974.

95. Id.
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to support a jeopardy assessment. In fact, where a taxpayer, arrested on a

traffic violation, had his car searched and was interrogated without benefit

of Miranda warnings, the blatant constitutional violations were held to

satisfy the first prong of Williams PackingJ"^ Because all of the plaintiff's

assets were frozen, irreparable harm without an adequate legal remedy was

present to satisfy the second prong and permit injunctive relief. Unfortunate-

ly, the weight of case authority suggests that constitutional objections are

overwhehningly ignored by acquiescence to the jurisdictional precedent of

section 7421(a) ."^

It seems desirable that the Service not be permitted to continue making

thinly supported assessments in "criminal" cases where there is no evidence

to sustain a prosecution. Such a bifurcated system of justice, with an ad-

ministrative agency essentially imposing sanctions for the appearance of a

deviation from an undefined norm, has inherent dangers that this pluralistic

society cannot tolerate. Historically, individual rights have been asserted

and protected against the state in this country. Erosion of these rights through

abrogation of well developed constitutional theories presages a trend that

should alarm even the ardent apologist for administrative shortcut tactics in

pursuance of "control" of drug-related and other activities at variance with

agency norms. Tolerance of the developing pattern may result in domination

of the acquiescent citizen.

Gambling Tax Cases

Is It a Tax? Initial attacks on the Wagering Tax^* centered on tlie legality

of the tax itself. Challengers either claimed that it was an attempt to regulate

behavior rather than an exercise of the taxing power or that it was outside

the congressional power to tax. As the effect of the law was to increase

revenue, however, it was held to be an exercise of the taxing power, which

could not be rendered invalid merely because it had a deterrent effect on

the activity taxed.*' Therefore, attempts to avoid the strictures of section

96. Anderson v. Richardson, 354 F. Supp. 363 (SJ). Fla. 1973). Despite an assurance

by the Senice that his returns were in order, the taxpayer learned on the next day
that the IRS had attached his assets in a safety deposit box, joint checking and savings

accounts, and had also placed a lien on his home. At a hearing for emergency injunctive

relief, the IRS spokesman admitted that he saw no way in which the Service could succeed

on the jeopardy assessment. Id. at- 365.

97. E.g.. LaLonde v. United States, 350 F. Supp. 976, 1972-2 U.S.T.C. 119756 (D. Minn.

1972). afj'd. 478 T2d 700 (8th Cir. 1973). plaintiff argued that a jeopardy assessment was

made for the purpose of obtaining records to uncover sources of printed materials that

he retailed and this violated his first amendment rights. Strict application of the first

prong of the Williams Packing test resulted in acquiescence to J7421(a) and rejection of

the constitutional argument.
98. Int. Rev. Code or 1954, 54401. The language of the provision is set out in note

1 supra.

99. In United States v. Kahriger. 345 U.S. 22, 1953-1 U.S.T.a 119245 (1953). appellee

argued that the Wagering Tax was an attempt on the part of Congress to regulate intrastate

crime by imposing a penalty on the activity under the pretext of taxation. Additionally,
because the tax had the effect of deterring gambling, it was alleged to be an infringement
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7421(a) on the basis that the "tax" caused an unconstitutional deprivation

of property without due process of law were dismissed out of hand. Courts

merely noted "it is settled law that the wagering tax itself . . .
[is]

constitu-

tional/'ioo

Is the Government "Attempting To Assess or Collect" Taxes? In 1963 the

Supreme Court held that criminal sanctions could not be imposed on a

person who failed to comply with the registration'"^ and occupational'"^

provisions of tlie Wagering Tax. The Court reasoned that such actions

would violate the fiftli amendment privilege against self-incrimination.'"

It later applied this same rationale to prohibit criminal prosecution for

failure to pay the Wagering Tax.'"* Finally, in United States v. United States

Coin ir Currency,^^^ the Supreme Court held the fifth amendment privilege

applicable in proceedings for forfeiture of "property intended for use in

violating the provisions of the internal revenue laws."'"* In that case the

Court found a "forfeiture" resulting from a statutory offense to be indis-

tinguishable from a "criminal fine."'"'

AlUiough none of these cases concerned the tax per se, persons facing

Wagering Tax assessments have attempted to avoid the application of sec-

tion 7421(a) by asserting the same rationale. The central theme in each case

has been that the government's motivation is punishment, not revenue, and

on the states" police power and thus violative of the tenth amendment. Noting the cx-

tensiveness of the taxing power and focusing on the revenue-generating effect of the

Wagering Tax, the Supreme Court upheld the tax.

100. Trent v. United States, 442 F.2d 405, 406, 1971-1 U.S.T.C. 115,995, at 87,091 (6th

Cir. 1971). It has also been argued that Congress' failure to provide for Tax Court review

of Wagering Tax assessments results in a deprivation of property in violation of the fifth

amendment. The rationale is that the prerequisite to refund litigation, full payment of

the assessment, is an intolerable burden. Courts, however, seizing upon the dicta in

Flora v. United States, 362 U.S. 145, 175 n.38, that "excise tax assessments may be di-

visible into a tax on each transaction or event, so that the full-payment rule would

probably require no more than payment of a small amount," have uniformly rejected the

contention. They hold that making partial payment a prerequisite to contesting the

assessment docs not violate due process. E.g., Cole v. Cardoza, 441 F.2d 1337, 1342, 1971-1

U5.T.C. 1115,986, at 87.071 (6th Cir. 1971): Bowers v. United States. 423 Fi2d 1207, 1208.

1970-2 U.S.T.C. 119560, at 84.364 (5th Cir. 1970): Vuia v. Burton, 327 F.2d 967, 970. 1964-1

U.S.T.C. 1115,553. at 92J25 (6th Cir. 1964).

101. Int. Rev. Code of 1954, §4412(a) provides that "[e]ach person required to pay a

special tax under the subchapter shall register with the ofTicial in charge of the internal

revenue district . . . ."

102. Int. Rfv. Code of 1954, §4411 provides: "There shall be imposed a special tax

of $50 per year to be paid by each person who is liable for tax under section 4401 or who

is engaged in receiving wagers for or on behalf of any person so liable."

103. Marchetti v. United States, 390 U.S. 39, 1968-1 U.S.T.C. 515,800 (1968).

1(M. Grosso V. United Sutes, 390 U.S. 62. 1968-1 U.S.T.C. 1115,801 (1968).

105. 401 U-S. 715, 1971-1 U.S.T.C. 115.979 (1971).

106. Int. Rev. Code of 1954. §7302.
'

107. The Court said: "From the relevant constitutional standf>oint there is no difference

between a man who "forfeits' $3,674 because he has used the money in illegal gambling
activities and a man who pays a 'criminal fine' of $8,674 as a result of the same course

of conduct." 401 UJ>. at 718. 1971-1 U.S.T.C. at 87,050.
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thus a suit seeking to enjoin the governmental action is not intended to

restrain the "assessment or correction of a tax." For example, in White v.

United States,^°^ the Service used plaintiff's personal records as a basis

for computing the Wagering Tax assessment. Because this action made the

plaintiff a witness against himself, he attempted to invoke the fifth amendment

privilege against self-incrimination in his suit for injunctive relief. He argued
that because a Wagering Tax assessment has tiie same consequences as a

forfeiture, the Coin Currency rationale extended to him the fifth amend-

ment protection. This argument was rejected on two grounds. First, the

court found an "essential difference" between the two proceedings: for-

feiture involves property that a person could have retained had he complied
with the law; a tax assessment, on the other hand, applies to money that

would have gone to the Government had the law been obeyed.*"* Moreover,

the logical extension of the plaintiff's argument would be to preclude the

possibility of imposing a tax on income derived from illegal activities, a

result expressly disavowed in Coin Currency .^'^° Thus, because the govern-

ment's action was cast as a revenue measure, not a penalty, section 7421(a)

barred the injunction.

Another perspective was taken in lanelli v. Long.^"^^ The district court noted

that a forced sale in satisfaction of a Wagering Tax assessment might cause

plaintiff's property to be sold at much less than market value. Therefore, it

held that "a tax sale of all property . . . without the opportunity to contest

it in a court of law is for all intents and purposes a forfeiture, not a tax."'*='

Accordingly, section 7421(a) did not prevent the court from issuing an in-

junction, effective until the plaintiff could appropriately contest the assess-

ment without danger of self-incrimination.*'^ The Third Circuit reversed

the focus, however, and with it tlie decision."* While agreeing that "the

section [7421(a)] presupposes a bona fide attempt of tlie government to

collect revenue," the court held that these levies satisfied the requirement

108. 363 F. Supp. 31. 1973-2 U.S.T.C. TI16.117 (N.D. 111. 1973).

109. This distinction was articulated in United States v. Donlon, 355 F. Supp. 220,

223, 19731 U.S.T.C. IJIS.OOO. at 81.400 (D. Del. 1973), a case that the White court cited

in support of iti "essential diflerence" remark. 363 F. Supp. at 35. 1973-2 U.S.T.C. at 82,776.

110. Urban v. United States, 445 F.2d 641, 643 (5th Cir. 1971). also cited in White v.

United States. 363 F. Supp. at 35. 1973-2 U.S.T.C. at 82.776, stated this reason.

HI. 333 F. Supp. 407. 1971-2 U.S.T.C. TI16.021 (W.D. I'a. 1971).

112. Id. at 412, 1971-2 U.S.T.C. at 88.096.

113. The court attempted to buttress its circumvention of §7421(a) by stating that

because it was issuing only a temporary injunction and was ordering a receiver to handle

the property in the interim, its decision was "not really to prohibit but only to defer

collection of the ta.xes. . . ." Id. at 413, 1971-2 U.S.T.C. at 88.096. But §7421(a) docs not

distinguish between temporary and permanent injunctions, and its central purpose is to

avoid delay in the collection of government revenue. Thus, this statement does no more

than show that the court was responding to the equities of the situation rather than Uie

language of the Act.

114. lannelli v. Long, 487 FJ>d 317, 1973-2 U.S.T.C. 1]10,093 (3d Cir. 1973), rei^'g 333 F.

Supp. 407. 1971-2 U.S.T.C <]16.021 (W.D. Pa. 1971).



460

1975]
. THE ANTI-INJUNCTIOS ACT 431

because they constituted a "potentially productive attempt to collect reve-

nue." Any other governmental objectives were immaterial."*

The message of White and lanelli is clear. So long as the court can discern

a nexus between the government's action and procurement of its legal en-

titlements, section 742 1 (a) will bar a taxpayer's suit for injunctive relief.

Still another facet of the problem is exemplified by two cases in which
the plaintiffs attacked tlie magnitude and method of the assessment. \Vhere

the Service projected the amount of wagers handled in a ten-month period
from evidence of plaintiff's actual wagering in the preceding five-year period,
the Seventh Circuit rejected plaintiffs contention that the assessment was
so arbitrary that it became necessary to question the bona-fides of the

government's revenue-raising objective."* On the other hand, -when con-

fronted with an assessment of $2,653,640 that was derived by projecting one

day's betting slips over an arbitrarily determined period of four years and
nine months, the Fifth Circuit remanded for findings of fact as to "whether

the computative basis is so insufficient as to make the assessment an exac-

tion in 'the guise of a tax' rather than a legitimate tax on wagers.""^ With
reference to section 7421(a), the court stated: "A finding that the assessment

is arbitrary, capricious, and without foundation in fact would free the

Court of the constraint of the anti-injunction statute.""*

As these latter two cases show, the section 7421(a) bar is formidable but

not absolute. Upon a clear showing that the Service is abusing its statutory

authority to assess or collect taxes, courts will find the actions outside the

protective shield of section 7421(a).

Can tfie Tax Be Collected? The third category of Wagering Tax injunc-

tion suits comprises cases where the plaintiff, although conceding that the

tax itself is legal and that the government's objective is to obtain revenue,

contends that, on the facts presented, no lax can legally be assessed against

him. This is the A'uf Margarine-Williams Packing situation, and the plaintiff

115. Id. at 318. 1973-2 U.S.T.C. at 82.728.

116. Collins V. Daly. 437 T2i\ 736. 738. 1971-1 U.S.T.C. T|16.976. at 87.041 (7th Cir.

1971). Other cases that have acknowledged the validity of this argument, although finding

that the particular facts did not meet its requircinenis. are: lanneli v. Long. 487 F.2d 317,

1973-2 U.S.T.C. TI16,093 (3d Cir. 1973): Cole v. Cardou. 441 FJJd 1337, 1971-1 U.S.T.C.

U15.986 (6ih Cir. 1971): Hamilton v. United States, 309 F. Supp. 463. 1969-2 U.S.T.C. 1]15,924

(S.D.N.Y. 1969).

117. Lucia V. United States. 474 F.2d 565. 575. 1973-1 U5.T.C. ^16.075 at 81,371 (5th

Cir. 1973). Similarly, in Piuarello v. United Stales, 408 F.2d 579, 1969-1 U.S.T.C. ^115,886

(2d Cir. 1969). the court held that projecting wagers over an arbitrarily determined five-

year period on the basis of three days' receipts was so "totally excessive . . . because

based on entirely inadet^uate infonnalion, [that] collection should be enjoined if equity

jurisdiction otherwise exists." Id. at 584. 1969-1 U.S.T.C. at 85.027.

118. 474 F.2d at 577. 1973-1 U.S.T.C. at 81.372. Of course, the ordinary requirements
of equity juris<liction. irreparable harm and an inadequate remedy at law, would also

have to be established before an injunction would be issued. Tlic court remanded for

Findings of fact on this question. Id.
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Stands or falk on his ability to meet the two-pronged Williams Packing
test.""

An interesting, but unsuccessful, constitutional argument was raised in

Lucia V. United Slates.^'° Under a provision declaring the ordinary three-year

statute of limitations'^^ inapplicable where no return is filed,'^^ the Govern-

ment assessed a Wagering Tax almost six years after the last transaction.

Luda sued for injunctive relief, claiming that he could not constitutionally

be denied the benefit of the statute of limitations, and thus under no cir-

cimistances could the Government ultimately prevail. He argued that filing

a return would have violated his fifth amendment privilege against self-in-

crimination. Therefore, a denial of the benefit of the statute of limitations

constituted a penalty for the assertion of a constitutional right. The Fifth

Circuit disagreed, however,"^ holding that "there is no substantive or funda-

mental right to the shelter of a period of limitations."*^* Therefore, because

the plaintiff had not been denied anything to which he was otherwise en-

titled, the inapplicability of the limitation period did not constitute a

penalty.

A more persuasive constitutional argument was raised in Pizzarello v.

United States.^-^ In a suit to enjoin a levy for unpaid wagering taxes, plaintiff

claimed that under no circumstances could the Government prevail because

the assessment was based on evidence seized in violation of his fourth amend-

ment rights. After concluding that there was no Supreme Court precedent

on point, the Second Circuit applied the exclusionary rule and held the

assessment invalid.*^*

119. In order to qualify for an injunction under Wiltiams Packing, the taxpayer

must show: (1) that under no circumstances can the Government prevail, and (2) that

equity jurisdiction otherwise exists. For further amplification, see text accompanying
notes 26-34 supra.

120. 474 F.2d 565, 1973-1 U.S.T.C. 1116.075 (5th Cir. 1973).

121. Int. Rev. Code of 1954. §6501(a) provides in pertinent part: "Limitations on

assessment and collection (a) General rule.—Except as otherwise provided in this section,

the amount of any tax imposed by this title shall be assessed within 3 years after the

return was filed . . . and no proceeding in court without assessment for the collection

of such tax shall be begun after the expiration of such period."
•

122. Int. Rev. Code of 1954, §5501(c) provides in pertinent part: "(c) Exceptions.— (3)

No Return.—In the case of failure to file a return, the tax may be assessed, or a proceeding
in court for the collection of such tax may be begun without assessment, at any time."

123. Lucia v. United States, 474 Y2A 565, 569-70, 1973-1 U.S.T.C. TI16,075, at 81.366 (5th

ar. 1973).

124. Id. at 572. 1973-1 U.S.T.C. at 81,368.

125. 408 F.2d 579, 1969-1 U.S.T.C. ^15.886 (2d Qr. 1969).

126. Id. at 586, 1969-1 U.S.T.C. at 85,028-29. Of course, this satisfied only the fim

prong of the Williams Packing test. He still had to satisfy the second prong of the test,

by showing that he was entitled to equitable relief because he would suffer irreparable

harm for which there was no adequate remedy at law, before an injunction would issue.

The court remanded for findings of fact on this question. Id. at 587, 1%9-1 U.S.T.C. at

85,030. Compare this result with the approach taken in the Jeopardy Assessment area (see

note 97 supra and accompanying test) where the court refused to permit the taxpayer to

invoke the fourth amendment as a basis for satisfying the first prong of the Williams

Packing test.
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Another successful attack on an attempted government collection was

made in Cole v. Cardoza.^-^ The Government had obtained a lien on the

plaintiff's residence to satisfy overdue gambling taxes. Finding that under

applicable law a federal tax lien solely against a husband could not at-

tach to property owned by him as a tenant by the entirety, the court declared

the lien void."*

Summary. As these cases show, attempts to characterize the Gambling
Tax as a penalty have been unsuccessful, and section 7421(a) presents a

formidable barrier to relief from its assessments. If a nexus between legal

revenue and the government's action can be discerned, the Act will be

applied.
i2» On the other hand, if the assessment is so outrageous as to bear

no resemblance to a "tax," the Service has not been permitted to hide its

extra-legal actions behind the shield of section 742 1(3).^^° Finally, even in

cases seemingly within the scope of the Act, courts have granted relief where

the facts satisfy the Williams Packing requirements. While constitutional

claims alone are insufficient to invoke diis exception,**^ they can be used to

satisfy the first prong.

Perhaps the most important message conveyed by these cases is the courts'

reluctance to apply section 7421(a) mechanically. Rather, they have examined

each factual situation to assure that the purpose of the Act would be served,

before applying its strictures. The desirability of this purpose-oriented ap-

proach is obvious, the application of section 7421(a) makes the Service's deter-

mination of the rights of the parties binding. Where such a situation re-

flects the will of the people, as interpreted by Congress, it must be obeyed.
But courts must carefully examine each factual circumstance in order to

ensure that they do not abdicate to the Service their role as final arbiter

of the rights of men in contexts beyond those contemplated by Congress. The

potential for abuse inherent in such situations is too great to be tolerated.^^-

127. 441 F.2d 1337. 1971-1 U.S.T.C. 1115.986 (6ih Cir. 1971).

128. The Covemnaent had conceded that it had "no valid claim" against Cole's home.

Id. at 1343, 1971-1 U.S.T.C. at 87.071. Thus, appellant satisfied the first prong of the

Williams Packing test—assured success on the merits. As the court found that the tax lien

would cast "doubt [on] the title of the property and cause reasonably prudent purchasers

to refuse to accept it until they were certain the title was clear." the court held that

appellant was entitled to have the lien removed. Id. at 1344. 1971-1 U.S.T.C, at 87,072.

129. This interpretation of §7421 (a)'s scope parallels the conclusion recently reached

by the Supreme Court. Sec discussion of Bob Jones and "Americans United" accompanying
notes 201-210 infra.

130. But compare with this conclusion the Supreme Court's rejection of Bob Jones

University's argument that its suit was not for the purpose of restraining the assessment or

collection of a tax. because the Service's objective in removing the school's tax-exempt

status was unrelated to revenue. See discussion accompanying notes 204-205 infra.

131. Similarly, in "Americans United" the Supreme Court held that the institution's

claim that the invocation of §7421(a) deprived it of due process of law wax insufficient to

avoid application of the act. Sec discussion accompanying notes 235-247 infra.

132. But compare the Supreme Court's decision in "Americans United," where the

Court held §7421 barred the action despite strong evidence that a suit for injunctive

relief provided the only access to meaningful judicial review. See discussion accompanying
notes 227-237 infra.



463

4J4 UNIVERSITY OF FLORIDA LAW REVIEW [Vol. XXVII

Interaction of Section 501(c)(3) and the Section 7421(a) Prohibition

Background-

In addition to its function as a revenue-generating device, the Internal

Revenue Code is a vehicle for implementing congressional policies. One

such policy is a tax subsidy for organizations carrying out functions that

otherwise would be funded through federal programs."^ Thus, Congress

has provided in section 501(a) that income of certain organizations shall be

exempt from specified federal taxation if the organization is one that is

described in sections 401(d), 501(c), or 501(d)."*

Included in the list of organizations exempt under section 501(c)(3) are

corporations, and any community chest, fund, or foundation;"* thus, in-

dividuals, partnerships, and formless aggregations of persons cannot qualify.

Assuming compliance with this structural requirement, an organization

seeking tax-exempt status faces a series of hurdles that must be negotiated

from two perspectives: its organization and its operations."® The "organiza-

tional" requirement examines the dominant purpose for which the organiza-

tion was created, focusing on substance, not form."^ The operational test

essentially requires that the organization's actual activities comport with its

stated purposes while not contravening any of the statutory prohibitions.^^^

Although the statute specifies that the organization must be "organized and

operated exclusively" for certain enumerated purposes, courts have con-

133. See Garrett, Federal Tax Limitations on Political Activities of Public Interest

and Educational Organizations, 59 Geo. L.J. 561 (1971). Sections 501(c)(3) and 170 of the

Code have been characterized as reflecting a "Congressional disposition favoring various

types of charitable organizations deemed beneficial to society . . . [by making them] objects

of federal support through tax policy." Note, The Loss of Privileged Tax Stattis in Suits To
Restrain Assessments. 30 Wash. & Lee L. Rev. 573, 575 (1973).

134. Int. Rev. Code of 1954. §501(a) provides tax exemptions to the organizations

described in 501(c)(3): "Corporations, and any community chest, fund, or foundation,

organized and operated exclusively for religious, charitable, scientific, testing for public

safety, literary, or educational purposes, or for the prevention of cruelty to animals, no

part of the net earnings of which inures to the benefit of any private shareholder or

individual, no substantial part of the activities of which is carrying on propaganda, or

otherwise attempting, to influence legislation, and which dots not participate in, or

intervene in (including the publishing or distributing of statements), any political cam-

paign on behalf of any candidate for public office."

135. See note 134 supra.

136. Treas. Reg. §1.501(c)(3)-l(a)(l).

137. In Samuel Friedland Foundation v. United States, 144 F. Supp. 74, 84. 1956-2 U.S.T.C.

19896, at 56.385 (D.N.J. 1956), the court said that an organization must be "created to per-

form" or "established to promote" a proper purpose. Merely having f>owers that are limited

to proper purposes is not sufficient. Thus, the charter and bylaws arc not conclusive, but

may be supplemented or rebutted by extrinsic evidence of purpose. Faulkner v. Commission-

er, 112 FJ2d 987. 1940-2 U.S.T.C. 119544 (1st Cir. 1940); Journal of Accountancy. Inc.. 16

B.T.A. 1260 (1929). The Service has proclaimed that the organization's purpose must be

proper, and its p>ower substantially limited to such purpase. in order to satisfy the

organizational test. See Trfas. Reg. §§1.501(c)(8)-l(b)(l)(i)(a), (b).

138. See Treas, Reg. J§1.501(c)(3)-1(c). The text of the statute is set out in note 134

supra.

80-321 O - 77 - 33
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sistently and liberally'^* construed the term "exclusively" to mean "principal-

ly" or "primarily."""

Unfortunately, the other requirements of the provision have not received

such uniform construction. For example, tiie requirement that "no substantial

part of the activities ... is carrying on propaganda, or othenvise attempting,

to influence legislation," has resulted in a confusing array of interpretations.

"Legislation" is defined in the Regulations to include action by any legisla-

tive body or by the public in a referendum."' There is, however, a wide

divergence of opinion over exactly what constitutes "attempting to influence"

legislation. The Service has broadly interpreted the provision to include

any activity tending to influence the outcome of legislation—even if only

by influencing public opinion on an issue."- It has also ruled that any

organization that actively advocates a primary objective obtainable only by

legislation or tlie defeat of proposed legislation cannot qualify for section

501(c)(3) status.*" The legislative history of the provisions,'" although in-

conclusive, suggests that Congress intended to preclude only politically self-

serving donations,"' and that the broadly stated prohibition was a drafting

139. Helvering v. Bliss, 293 U.S. 144. 1935-1 U.S.T.C.119001 (1934). The rule of construc-

tion that provisions granting exemptions to charities are to be construed liberally is de-

rived from the idea that such provisions are "begotten from motives of public polic)-." Id.

at 151, 1935-1 U.S.T.C. at 9403. The Service expressly adopted this rule in G.C.M. 21,610.

1939-2 Cum. Bin.L. 103. AVhile this ruling was declared obsolete by Rev. Rul. 67-46, 1967-1

CtJM. BULi.. 377, there was no indication of a modification of the Service's view on this

matter. See C J. Mertlns, supra note 9, §34.03.

140. Courts, in a rare display of uniformity in this area, have held that this require-

ment is satisfied if the activities that comprise a substantial portion of the organization's

total operations pertain to a proper purpose. £.£;.. Dulles v. Johnson, 273 F.2d 362. 1960-1

U.S.T.C. 1111.916 (2d Cir. 1959): Seasongood v. Commissioner. 227 F.2d 907, 1956-1 U.S.T.C.

119135 (6th Cir. 1955); William L. Powell Foundation v. Commissioner. 222 F.2d 68. 1955-1

U.S.T.C. 119398 (7th Cir. 1955).

141. SffTREAS. Rec. §§150 1(c)(3)- l(c)(3)(ii)(b).

142. Tre.\s. Rec. §§1.501(c)(3)-l(c)(3)(ii)(a), (b). This approach assumes that political

activity is inconsistent with charitable purposes. Therefore, if any nexus can be shown,

the activity is improper and the organization is denieil §501 (c)(3) status. But such groups,

termed "Action Organizations" by the Service, may be eligible for a tax exemption under

§501 (c)(4) of the Code.

143. Treas. Rec. §§ 1.501(c)(3)- l(c)(3)(iv). Consistent with its premise that legislative

activity- is inconsistent with charitable purposes, the Service does not distinguish between

political activity in furtherance of what might be considered a proper purpose, and

political activity motivated by other concerns. The Regulations do require, however, that

the organization do more than merely engage in nonpartisan analysis, study, or research,

with the results made available to the public, in o. Jer to be classified as an "action"

organization outside the scope of J.'iOl (c)(3). Such activity would fit within the "Education"

classification, and thus should not l>c condemned as an attempt to influence legislation.

144. For debate on the provision, see 78 Conc. Rt£. 5861. 5959, 7831 (1934). See also

110 Cong. Rec. 5078-79 (1964).

145. With respect to the purpo,\c of §501 (c)(3). Senator Recti said: "There is no reason

in the world why a contribution made to the National Kconiimy League should be de-

ductible as if it were a charitable contribution if it is a srllult one made to advance the

personal interests of the giver of the money. This is what the committee was Irving to

reach . . . ." 78 Cong. Rec. 5861 (1934) (emphasis added). Such an analysis would sUrl

from the premise that charitable purp>oscs and political activities arc not mutually ex-
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Judicial opinion is split with respect to this question. The majority of

coiirts follow Judge Learned Hand's statement that: "[Pjolitical agitation as

such is outside die statute, however innocent the aim. . . . Controversies of

that sort must be conducted without public subvention; the Treasury stands

aside from them.""' Section 501(c)(3) is thus interpreted as a broad prohibi-

tion against political activity."* Other courts have found political activity

consistent with proper purpose,**' and therefore, not grounds for denial of

section 501(c) (3) status. Still others have concluded that the plu-ase refers

only to direct communication with legislators."^ The only certain conclusion

to be drawn from these divergent views is that an organization cannot be

sure when it is engaging in actiWties that "influence legislation" and imperil

its tax-exempt status.*^'
'

.

- : The further requirement of section 501(c)(3), that legislation-influencing

elusive. If it could be shown that the political activity is in fact in furtherance of the

organization's chariuble purpose, the activity would not be a potential cause of preferred

tax status revocation.

146. In reference to the provision of §501 (c)(3) prohibiting political activity. Senator

Reed stated: "[\V]e found great difficulty in phrasing the amendment. I do not reproach

the draftsmen. I think we gave them an impossible task; but this amendment goes further

than the committee intended to go." 78 Cose. Rfc. 5861 (1934).

147. Slee v. Commissioner. 42 F.2d 184, 185. 2 U.S.T.C. TI552. at 2302 (2d Cir. 1930).

148 In Estate of Blaine. 22 T.C. 1195, 1213 (1954), the court denied charitable deduc-

tions for contributions made to an organization whose "ultimate aim . . . was the attain-

ment of a political objective." Similarly, preferred tax status was denied because of at-

tempts to mold public opinion in favor of a certain revision of the law in American Hard-

ware & Equip. Co. V. Commissioner. 202 F.2d 126. 1953-1 U.S.T.C. 119221 (4th Cir.), cert,

denied, 344 VS. 865 (1952). Accord, Kupcr v. Commissioner, 332 F.2d 562, 19&4-2 U.S.T.C.

119541 (3d Cir.). cert, denied, 379 U.S. 920 (1964); Marshall v. Commissioner, 147 FJ2d

75. 1945-1 U.S.T.C. 1110.166 (2d Cir.). cert, denied, 325 U.S. 872 (1945).

149. These courts responded to Judge Hand's dictum in Slee v. Commissioner, 42

F.2d 184. 185, 2 U.S.T.C. 11552. at 2302 (2d Cir. 1930), that political activity that -was

"mediate to the primary purpose" would not be improper. In Dulles v. Johnson, 273

¥2d 352, 1960-1 U.S.T.C. IJl 1.916 (2d Cir. 1959), the court found the activities of a bar

association, including reporting to the legislature on proposed and existing legislation, to

be beneficial to the public. It therefore permitted donations made in support of these

actions to be taken as §170 charitable deductions. Accord, International Reform Fed'n v.

District Unemployment Compensation Bd., 131 FJ2d 337 (D.C Qr. 1942); Martha H. Davis, 22

T.C. 1091 (1954).

150. Seasongood v. Commissioner. 227 FI!d 907. 1956-1 U.S.T.C. 119135 (6th Cir. 1955).

This interpretation attempted to restrict the prohibition against influencing legislation

by focusing on the form of the activity rather than on its purpose. Prohibiting direct

lobbying but permitting "grass roots" lobbying has been criticized as allowing an or-

ganization to do indirectly what it is forbidden to do directly. See Note, The Rei'enue Code

and a Charity's Politics. 73 Yaix L.J. 601, 673 nJO (1964).

151. Another factor adding to the organization's uncertainty is the selective and

sporadic nature of the Service's enforcement of §501 (c)(3). For example, it has been suggested

that the Sierra Club lost its §501(c)(3) sutus not for the opinion it expressed in a full page

ad, but because of the openness with which it acted. See Note. The Internal Revenue Code's

Provisions Against Legislative Activity on the Part of Tax Exempt Organiintions: A Legiti-

mate Safeguard or a Violation of the First AniendmentT, 3 N.Y.UX. k Social Chance 159.

164 (1973).
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activities may not constitute a "substantial" part of the organization's

operations, presents a similar but distinct problem. In Seasongood v. Com-
missioner^" the Sixth Circuit concluded that attempts to influence legislation
were not substantial when constituting only five per cent of the organization's
total activities.'" Unfortunately, the court's attempt to quantify tlie statutory
term has not generally been followed.'** Rather, weight has been given to
more qualitative factors such as the sporadic nature of the legislative ac-

tivity,"' tlie amount of time spent on such activities in comparison to the
total activities of the organization,"* and the benefit that the group's over-all

activities bestow on the community."'
An additional problem in determining substantiality is the question of

how much, if any. of the organization's supporting activities should be con-
sidered. In Kuper v. Commissioner^'-^ the time devoted by the League of
Women Voters in discussing issues, formulating alternatives, and agreeing
on a position with respect to various legislative measures was taken into
account in determining the substantiality of the time spent attempting to

influence legislation. Another court impliedly rejected this position by re-

fusing to disallow deductions for contributions to the same organization,
because its "sporadic forays into the political arena were of little con-

sequence [when] viewed against the background of the whole of their
efforts in behalf of better government.""^ Perhaps the only conclusion that
can be reached concerning judicial guidelines in this area is that the ab-
sence of accord in defining "substantial" makes the courts' inability to define

"influencing legislation" less problematical.
Several commentators have suggested that the restraints imposed by sec-

tion 501(c)(3) on political activity should be totally or partially removed.*«°
Because section 162(e) allows a business expense deduction for direct lobbying
activities, organizations such as public interest groups arguably should be per-
mitted to use political means to create an adversary viewpoint representative
of segments of society that lack political or economic power. Imposition of

political sterility on these organizations also seems contrary to the first and

152. 227 FJ2d 907, 1956-1 U.S.T.C. §9135 (6ih Cir. 1955).
153. Id. at 912. 1956-1 U.S.T.C at 54J210.

154. Sfe Note, supra note 151. at 162.

155. Liberty Nail Bank & Trust Co. v. United States. 122 F. Supp. 759, 766, 1954-2
U.S.T.C 119537, at 46,403 (WJ). Ky. 1954).

156. Kuper v. Commissioner. 332 F.2d 562. 1964-2 U.S.T.C. 119541 (3d Qr.), cert,

drnied. 379 U^. 920 (1964): League of Women Voters v. United States, 180 F. Supp.
379. 1960-1 U.S.T.C. 1111,924 (Ct. CI. I960).

157. Compare Dulles v. Johnson. 273 F.2d 362, 1960-1 U.S.T.C. 1111.916 (2d Cir. 1959)
(donations to a bar association, which reportctl to tlic legislature on existing and proposed
legislation, held deductible), with Hanimerstin v. Kellcy. 235 F. Supp. 60. 1964-2 U.S.T.C.

1112.269 (E.D. Mo. 1964). a/J'd. 349 V2CL 928. 1963-2 U5.T.C 1112.343 (8th Cir. 1965) (con-
tributions to medical society held not deductible because its political and legislative
activities were substantial).
~ 158. 332 F.2d 562. 1964-2 U.S.T.C- 119541 (3d Cir.). cert, denied. 379 U.S. 920 (1964).

159. Liberty Nafl Bank & Trust Co. v. United States. 122 F. Supp. 759. 766, 1954-2
U.S.T.C. 119537. at 46,403 (W.D. Ky. 19-54).

160. See, e.g., Garrett, tupra note 133; Note, supra note 151.
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fourteenth amendments.'" Indeed it is difficult to find any basis that justifies

this unequal treatment.*"

Although section 501(c)(3) exempts organizations for "charitable ... or

educational purposes,"'*' the Supreme Court has recently concluded '.hat the

common law concept of charity—benefit to the entire society—subsumes all

section 501(c)(3) classifications.'*^ .As a result, section 501(c) (3) status has

been denied, for example, to educational institutions that discriminate on

the basis of race.'*' The net effect of tliese varying judicial and administrative

interpretations of ambiguous statutory language, exacerbated by arbitrary

enforcement, is that an organization cannot be certain of its compliance with

the requirements for tax-exempt status. Because an organization attempting
to enjoin revocation or denial of section 501(c)(3) status must either demon-

strate that it is outside the scope of the section 7421(a) prohibition, or tliat

it can satisfy the stringent Williams Packing test, this interpretational un-

certainty over the parameters of permissible action places a virtually in-

superable burden on the organization.

Lower Court Decisions Granting Injunctive Relief

Informative in determining the scope of section 7421(a) are several re-

cent cases in which taxpayers successfully enjoined the Service from affording

tax-exempt status to certain private organizations. Attempts to circumvent

federal court integration orders resulted in the formation of numerous

white-only private schools, many of which were accorded section 501(c) (3)

161. See Note, supra note 151, at 166-76.

162. One counter-argument is that because corporations pay taxes and 501(c)(3)

organizations do not, a taxpayer may be forced to support a distasteful viewpoint if

exempt groups are allowed to lobby. This ignores, however, the direct tax subsidies

such as oil depletion allowances that support the corporate establishment. Additionally,

the corporate goal of profit maximization has not suffered because of an overabundance

of concern for social issues. The economic power of the country is increasingly con-

centrated in corporations. See Berle, Property. Production, and Revolution, 65 Colum. L.

Rev. I (1965). Corporate subsidies tend to cluster at one end of the socio-economic

spectrum. Tax exempt organizations represent virtually the only viable adversary view-

fMsint with a capability to illuminate the other end. Without indirect tax subsidies through
allowances of lobbying, the omnipotence of corporate wealth may tend to impose in-

creasingly unilateral approaches on congressional action.

163. The entire text of §501(c)(3) is set out in note 134 supra.

164. In .\lexander v. "Americans Uniteil," Inc., 94 S. Ct. 2053. 2065 n.lO, 1974-1

U.S.T.C. |]9439, at 84.032 n.lO (1974), it was noted that "the §501(c)(8) revocation is

arrived at by the Commissioner not solely by construing the language of §501(c)(3). but

by his assertion that that section and § 170(a)(1) and (c)(2)(D) are in pari materia. Thus,

the idiosyncracies of the word 'charitable' in § 170(a)(1) are cngraftetl upon, and entwined

with, the "organized and operated cxcUisi\ely for religious charitable ... or educational

purposes* standard of §50I(c)(3)." Accord. Green v. Connally. 330 F. Supp. 1150. 1157-61,

1971-2 U.S.T.C. 119529, at 87, 146-49 (D.D.C.), aQ'd per curiam sub nam. Colt v. Green,

404 U.S. 997, 1972-1 U.S.T.C. pl23.\ (1971) (conclusion that "educational purposes" re-

quire actions in best interests of society as a whole, as opposctl to a limited group, derived

from law of charitable trusts).

165. Green v. Conally, 330 F. Supp. 11.50. 1971-2 U.S.T.C. ^9529 (D.D.C.), a^'d per
curiam sub nom. Coit v. Green, 404 U.S. 997, 19721 U.S.T.C. i;9123A (1971).
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status. In Green v. Kennedy'^** black plaintiffs sued for declaratory and in-

junctive relief, arguing that the exemptions amounted to government aid

of racial discrimination in violation of the due process clause of the fifth

amendment. Although the Service had changed its position in the interim and

construed the Code to exclude such schools from tax-exempt status,'*' the

court issued a permanent injunction to ensure the plaintiffs adequate re-

lief.'" The decision was defended on two grounds. First, discrimination

was found to be inconsistent with the common law notion of "charitable."'*'

Second, and more compelling,'"" was the fact that affording preferred tax

status to institutions following racially discriminatory admissions practices

amounted to a frustration of federal policy against racial segregation in

education, an impermissible result because "[t]he Code must be construed

and applied in consonance with the Federal public policy."'"' While the

section 7421(a) bar was not directly asserted in this case,'" the fact that a

taxpayer was permitted to interfere with an IRS determination of section

501(c)(3) status showed that the Service's power in this area is not plenary,
a recognition long overdue.

Less than a year later, the question of the Anti-Injunction Act's appli-

cability in this context was brought before the same court.'" Grasping the

166. 309 F. Supp. 1127, 1970-1 U.S.T.C. ;;9176 (D.D.C. 1970). In the original class

action. Green v. Kennedy, 309 F. Supp. 1127, 1970-1 U.S.T.C. 1^9176 (D.D.C. 1970), plaintiffs

sought a preliminary injunction prohibiting the Service from granting any future exemp-
tions, pending a determination of whether the schools actually were "part of a system
of private schools operated on a racially segregated basis as an alternative to white students

seeking to avoid desegregated public schools." Id. at 1140. 1970-1 U.S.T.C. at 82,732. A
preliminary injunction was issued because the court found that the tax benefits constituted

"substantial and significant support by tlie Government," thus raising a question of constitu-

tional violation if the schools in fact were part of a segregated private school pattern. Id.

at 1134, 1970-1 U.S.T.C. at 82,728. Additionally, the injunction was issued because of the

"probability of irreparable harm to plaintiffs' class and the public interest." Id. at 1139,

1970-1 U.S.T.C at 82.731.

167. News Release, 7 CCH 1970 Sta.vd. Fed. Tax Rep. 1f^6790. 6814.

168. It was in the sequel action. Green v. Conally, 330 F. Supp. 1150, 1971-2 U.S.T.C.

119529 (DJJ.C, afj'd per curiam sub nom. Coit v. Green, 404 U.S. 997, 1972-1 U.S.T.C.

1I9123A (1971), that a permanent injunction, covering all the racially discriminating private
schools in Mississippi, was issued. The court said: "We think plaintiffs are entitled to a

declaration of relief on an enduring, permanent basis, not on a basis that could be with-

drawn with a shift in the tides of administration, or changing perceptions of sound
discretion." Id. at 1170-71, 1971-2 U.S.T.C at 87.156.

169. This conclusion was reached after an extensive discussion of the law o£ charitable

uusts. 330 F. Supp. at 1157-61, 1971-2 U.S.r.C. at 87.14G-49.

170. The court admitted that while there was merit in interpreting Code provisions

by reference to the common law background, "the ultimate criterion for determination . . .

[is]
Federal policy." Id. at llGl. 1971-2 U.S.T.C. at 87.149.

171. Id. at 1163, 1971-72 U.S.T.C. at 87,151. The court pointed out that federal

public policy included the Civil Rights Act of 1964, 42 U.S.C §§2000c to 2000d-4 (1964).
Id. at 1164, 1971-72 U.S.T.C. at 87, 151.

172. Notwithsunding this fact, one commentator has suggested that because this case

rtcognlzed the underlying issue to be one of social policy, it could be used to support the

argument that §7421(a) should not bar injunctive relief in a case involving social policy,
because there is no question of revenue generation. See Comment, snpra note 30. at 599.

175. McGlolten v. Conally, 338 F. Supp. 448. 1972-1 U.S.T.C i;9185 (DJJ.C 1972). The
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functional utility of section 7421(a) with a refreshing clarity of thought, the

='^ourt - held thar this indeed w'aT^a (rase'where''tne""centfat' purpose of the

-fAnti-Injunction] Act is inapplicable;'^"* because^the: plaintiff 'dfd" notj'seek

to-Umit the amount of revenue collectible by the United States."*^* The im-
-
portance of this case lies in its limitation of section 7421(a) to situations in

which a revenue effect is discernable.''^ To hold otherwise would afford the

Service essentially unlimited power in this area becauselt wouIcTTdc able to

-invoke the protective shield of section 7121(a) virtually at"wilir Thus, a

'taxpayer beyond the scope of the Anti-Injunction Act, as in this case, should
-" never be subjected to the rigorous examinaUon requ£red~under the Williams

•Packing doctrine.
"'

'^_ _ '^ . f. .

Since Williams Packing, there have been few cases' iri which'a taxpayer
-"within the scope of section 7421(a) has "been able to^^bvercdme its formidable
-

prohibition and obtain an injunction against the Service.^^' A notable ex-

ception is the case of Center on Corporate Responsibility, Inc. xT. Schultz.^'^

-Plaintiff filed suit when faced with protracted delay 'over its request for

sertion 501(c) (3) status, despite compliance with allof'tlie Service's sugges-

tions and the apparent favorable stance of the IRS.^"' Shortly thereafter, the

Service ruled that the plaintiff was not entitled to'sectiofi 501 (c)(3) status.

-T'he court held to the contrary, however, nullifyrn^th^exempdon denial on

contested exemptions in this case arose from Int. Rev. Code of 1954, §50 1 (c)(8), which

<overs fraternal organizations.
"

'_ "."
"

^ „. ^-
- 174. Id. at 454, 1972-1 U.S.T.C. at 83,752. ^uon'ng 'Enochs 'v. Williams

"

Waing &
-
Navigation Co., 370 U.S. 1. 7, 1962-2 U.S.T.C. TI9545, at 85.289 (1962).

'"

\
175. 338 F. Supp. at 453, 1972-1 U.S.T.C. at 83,751 (emphasis'added). 'in this, context

"the net revenue effect.' if any, would be favorable to the Government
'

if "plaintiff pre-
- vailed. Thus, application of §7421(a) would produce an effect diamctricaTIy'6pposed~td the

"central purpose of the .Act. "Loss of tax exempt status 'would'produce tax "revenue on the

-organization's income.
' " ~ " '" ~" ""

The court went on to hold that the provision, which grants' a ^ta.\~3eduction' for

charitable contributions, is a grant of federal financial assistance within the" scope of the

1964 Civil P.ights Act, as is tlie exemption pro\ided fraternal orders by §501(c)(8). In con-

trast, the motion to dismiss ~»vas granted as lo the nonprofit clubs exempted under §501(c)(7)

because that exemption was limited to member-generated tunds. In' rcachin^g' the Issue of

the constitutionality of federal tax benefits to these' groups, the court noted:" "The minds

and hearts of men may be beyond the purview of this or any" other" court^pcrhaps those

-'who cling to infantile and -ultimately self-destructive notions of" their raciaT superiority

cannot be forced to maturity. But the Fifth and Fourteenth' "".Vmendments 'do require
that such individuals not be given solace in." their dehisions""by the" ""government.'* ""/d at

-454, 1972-1 U.S.T.C. at 83.752. _^ _

176. Buf jff discussion accompanying notes' 201 -225 i-nY'rcT.

' "' "* -^--

"
177. Of course, the Green and McGlotleii cases arc exceptional, because they were aimed

at forcing the Service to xrithdraw or refrain from granting 'suc\\ sfanis"

178. 368 F. Supp. 863, 1974-1 U.S.T.C. ^9118 (D.D.C. 1975), al>l>ear'd!7iii!ssed. 9 CCH
1974 Stand. Tts>. Tax Ret. 70,707. The Government had moved to dismiss its appeal. T.IJl.

No. 1277; 9 CCH 1974 Stand. Ffd. Tax. Rep. *;6463.
~~'- i>-ir-^. •--- ^— ^^

 "
179. The stated purfKKC of the taxpayer was to^'engagc frl"ancl (Mnducl educational

 and charitable aaivitics on a nonprofit basis to improve and better the conditions of

American life and institutions by 'proiiiotinjj" itie dcvelopmcnt^Of "iircrcasc'tl"fl'sporisibTlity

~and awareness" on the part of corporate cntrtic^" and decisioh-i"iiak,crs to use tne corporate-
institution and power to better the social vdlfarc". . ." ."'/tfTat 86C, 1974-^""TIJS.T.C. at
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procedural grounds."" To buttress its conclusion, the court observed that

even without this nullification plaintiff was entitled to section 501(c)(3)
status because it satisfied the operational test for such groups.'*'

Although the Center had instituted the action as a refund suit for FICA
taxes, its primary purpose was clearly injunctive relief. Although this question
immersed it in the section 7421(a) quagmire, the district court met the

challenge directly by finding that it had the power to grant the requested
remedy. Because the FICA refund necessitated resolving the tax-exempt
status issue, the court found that the injunctive request would not burden
the Government with additional litigation, an ancillary purpose of section

742I(a).'82 Moreover, because the plaintiff was legally entitled to section

501(c)(3) status, "a suit to prevent collection of those revenues
[to which

there is no legal entitlement] cannot be a suit interfering with the collection
of legal revenues, as forbidden by the Statute."'" Thus, the central purpose'^*
of the Act was not contravened. Instead of holding that these facts placed
the plaintiff outside section 7421(a), however, the court used them to show
that tlie Center had satisfied the first Williams Packing requirement- assured
success on tlie merits.'" The second prong was established because, inter alia,

180. Because the Service fa'Icd lo comply with a discovery order, which was intended
to determine the extent of political influence on the ruling, the court invoked the sanc-
tion of Fed. R. Civ. P. 37(b)(2)(A), and held plaintiff's allegation of political inOuence on
the Service's decision established as fact.

181. See text accompanying notes 137-140 supra.
182. 368 F. Supp. at 879. 1974-1 U.S.T.C. at 83,058. In Enochs v. Williams Packing &

Navigation Co., 370 U.S. 1, 7-8, 1962-2 U.S.T.C. 1i9545, at 85,289 (1962), the Supreme
Court noted that "a collateral objective of the [.Anti-lnjunaionj Act

[is] protertion of
the collector from litigation pending a suit for refund."

183. 368 F. Supp. at 879. 1974-1 U.S.T.C. at 83.058.

184. In Enochs v. Williams Packing & Navigation Co., 370 U.S. I, 7, 1962-2 U.S.T.C.

1]9545, at 85,289 (19G2), the Supreme Court said that the "manifest purpose of §7421(a)"
is to assure the Government of "prompt collection of its lawful revenue." Where the
Covemnient cannot possibly achieve this goal "the central purpose of the Act Is inap-
plicable." (Emphasis added.)

185. In light of its statemenU, the court's application of the Williams Packing doctrine
warrants further analysis. As previously indicated (see text accompanving notes 181-184

supra), the court found that the plaintiff was not attempting to do anything forbidden by
the Act. Nevertheless, it proceeded to anal)ze the situation until it was satisfied that "the
Plaintiff has fully demonstrated that it fits the exception to 26 U.S.C. §7421(a) as specified
in Williams Packing." 368 F. Supp. at 880, 1974-1 U.S.T.C. f9U8, at 83,059 (emphasis
added). The question then becomes: Why did the court require the plaintiff to show that
it satisfied the Williams Packing exception to §7421 (a) when it had previously found
that the plaintiff was not attempting to do anything that §7421 (a) condemned? The logical
answer is that the court, at least impliciily, viewed the Williams Packing situation as the

only context in which §7421 (a) would not bar the action. In other words, the court read
tlie Williams Packing statement that "[i]f it is clear that under no circumstances could
the government ultimately prevail, the central purpose of the Act is inapplicable" 370
VS. at 7. 1962-2 U.S.T.C. 119545. at 85,289, to mean that certain government defeat on
the meriu was the only case when the Act would not be applied. This rationale rejects
the purpose-oriented approach taken in the Gambling Tax cases (see text accompanying
notes 131-132 supra), which would interpret this language in Williams Packing to mean
that whenever the central purpose of J742I(a) is not served the Act should not be applied,
with Williams Packing's factual circumstance being merely one example of such a situation!
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the organization was exposed to probable extinction if forced into repeated

litigation. Further equitable grounds were found in the "dirty hands"'" of

the Service. The court thus held that the plaintiff satisfied the Williams

Packing requirements, and it enjoined the Service from denying section

501(c)(3) status.

In comparing this case to die most recent Supreme Court decisions in

the area,'*' it is of critical importance to note that the Center was able to

litigate the section 501(c)(3) issue by instituting the action as an PICA re-

fund suit. Once the plaintiff's right to tax-exempt status had been settled

in the FICA controversy, the organization was able to use this determination

to prove that it satisfied the strict, first prong of Williams Packing. Thus, by

raising the question of injunctive relief as a collateral issue in a refund suit,

the Center was able to overcome tlie section 7421(a) bar. Unfortunately, not

all groups are able to survive the financial strain involved in waiting to

litigate their tax-exempt status in a suit for refund. For less financially solid

organizations, section 7421(a) provides a serious threat to survival."*

Recent Supreme Court Decisions

On July 10 and July 19, 1970, the Service announced that private schools

following racially discriminatory admissions policies would no longer be

eligible for tax-exempt status, and that gifts to such institutions could no

longer be deducted as charitable contributions."** Upon receipt of an inquiry

letter regarding its admissions practices, Bob Jones University, a funda-

mentalist institution, replied that its religious beliefs'*" forbade an open
admissions policy. ^Vhen negotiations reached an impasse, the University

This rejeaion of a purpose-oriented approach lo the appUcation of §742I(a) appears to

comport with the position taken by the Supreme Court in the Bob Jones case. See text

accompanying notes 2(M-205 itifra.

186. 368 F. Supp. 880, 1974-1 U.S.T.C. at 83,058-59. The court pointed principally to

the defendants' refusal to grant the exemption despite the fact that the plaintiff had made

all the changes the Service had specified as necessary to its receipt of §501(c)(3) status.

187. Bob Jones Univ. v. Simon. 94 S. Ci. 2038, 1974-1 U.S.T.C. 119438 (1973); Alexander

V ."Americans United" Inc.. 94 S. CL 2053. 1974-1 U.S.T.C. ^9439 (1974).

188. It has been estimated that under optimum conditions there ^^'ould be a one- to

two-year time lag between a revocation ruling by the Service and adjudication of an

organization's claim of §50! (c)(3) status at the district court level. Thrower, I.R.S. Is Con-

sidering Far Reaching Changes in Ruling on Exempt Organizations, 34 J. Tax. 163 (1971).

An appeal would add several additional years to the timespan. E.g., Christian Echoes

Nat'l Ministry, Inc. v. United States, 470 ¥2d 849. 1973- 1 U.S.T.C. «|9129 (10th Cir. 1973),

cert, denied. 414 U.S. 864 (1973) (final judicial review of a 1966 revocation, litiguted in an

FJ.CA. refund suit, was not concluded until 1973).

189. Rev. Rul. 71-447, 1971-2 Cum. Blu_ 230. See text accompanying notes 183-184

supra.

190. The school subscribes to the doctrine that God intended the various races

of men to live separately, and that intermarriage is contrary to God's will and the

Scriptures. See Bob Jones Univ. v. Connally. 472 FJ2d 903. 901-05, 1973-1 U.S.T.C. 119185,

at 80.287 (4 th Cir. 1973).
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filed suit requesting that the Service be enjoined from revoking its tax-exempt

status.'*^

"Americans United" (AU), an organization dedicated to the separation

of Church and State, had enjoyed section 501(c)(3) status for nearly twenty

years. On April 25, 1969. the Service revoked the ruling on the ground that

a "substantial" part of the organization's activities constituted attempts to

influence legislation.''^ Although AU's income tax status was not affected

because it was granted a section 501(c)(4) exemption,"" the ruling caused

the organization to be liable for Federal Unemployment (FUTA) taxes.^'*

More significantly, AU was removed from the list of organizations to whom

tax-deductible contributions could be made."= Asserting that the 1969 ruling

caused a "substantial decrease in its contributions," AU filed suit for de-

claratory and injunctive relief from the Service's revocation of its section

501(c) (3) status.'**
-

In both cases the Government moved to dismiss the action on the ground

that the suit was for the purpose of restraining the assessment or collection

of a tax, and thus barred by section 7421(3).'*' Although both the Fouith

Circuit in Bob Jones University v. Connelly and the District of Columbia

Circuit in "Americans United" v. Walters adopted a purpose-oriented ap-

proach, they evolved widely differing tests'** and reached opposite conclusions

as to the applicability of section 7421(a).

191. Id.

192. "Americaru United" Inc. v. Walters. 477 F.2d 1169, 1172, 1973-1 U.S.T.C. ^9165.

at 80,216 (D.C. Cir. 1973).

193. Int. Rev. Code of 1954, 5501(c)(4) lists "civic leagues or organizations not or-

ganized for profit but operated exclusively for the promotion of social welfare. ... the

net earnings of which are devoted exclusively to charitable, educational, or recreational

purposes" for exemption under §50l(a) from income tax liability only.

194. See Int. Rev. Code of 1954, §§3301. 3306(c)(8). As §50I(c)(3) organizations are

exempt from social security (FICA) taxes, while §501(c){4) organizations are not, the shift

in AU's status would, in the ordinary case, result in this additional tax burden. But,

because AU had been voluntarily paying FIC\ taxes for more than eight years, it was now

incapable of terminating the election even if it had retained its §501 (c)(3) sutiis. See

Int. Rev. Code of 1934. §§3121(b)(8)(B), 3121(k)(l); Alexander v. "Americans United"

Inc., 94 S. Ct. 2053, 1974-1 U.S.T.C ^9139 (1974).

195. In order to qualify as a charitable contribution, deductible under Int. Rev.

Code of 1954, § 170(a)(1). Int. Rev. Code of 1954. § 170(c)(2)(D) requires that a gift be

made to an organiz.ition "no subsuntial part of the activities of which is carrying on

propaganda, or otherwise attempting, to iuduence legislation . . . ." Organizations that

meet this and the other rc-quireinenu of § 170(c) are listed in the Service's Publication No.

78. "Cumulative List of Organizations Described in Section 170(c) of the Internal Revenue

Code of 1954." Because the actions that caused AU's §501 (c)(3) status to be revoked also

contravened 5170(c)(2)(d), the organization was excluded from the "Cumulative List" as

well.

196. "Americans United" Inc. v. Walters, 477 FJ2d 11G9. 1973-1 U.S.T.C 119165 (D.C

Cir. 1973).

197. Bob Jones Univ. v. Conally. 472 T2i\ 903, 904. 19731 U.S.T.C. 119185. at 80.287 (4th

Cir. 1973); "Americans United" Inc. v. Walters. 477 F.2d 1169, 1177, 1973-1 U.S.T.C i;9165.

at 80J217 (D.C. Cir. 1973).

198. The D.C Circuit limited its inquiry to the effect that the requested relief

would have on the ta.\c» of the oi^nizaiion itself. Although an injunction would cause
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The Supreme Court granted certiorari"* to resolve this conflict between

circuits. In each case the Court denied injunctive rehef, holding section

7421(a) applicable. Although separate opinions were handed down, the cases

contributions to be deductible, and thus decrease the tax liability of All's donors, this

result was held to be "at best a collateral effect of the action, [beyond] the primary

design," and insufficient to trigger §7421(a). 477 F.2d at 1179. 1973-1 U.S.T.C. at 80,221.

Moreover AU was exempt from income taxes by virtue of its §501(c)(4) status, its attack

was placed "in a posture removed from a restraint on assessment or collection." Id.

Therefore, the court refused to hold the action barred by §7421(a).

In its original opinion the Fourth Circuit's approach was considerably less constrained.

That court found that the withdrawal of Jones University's tax exempt status would

subject the organization to tax liability and prohibit donors from taking deductions.

Noting that "[e]ither event would result in an increase in taxes," the court held 17421(a)

applicable. 472 F^d at 906, 1973-1 U.S.T.C. at 80,288. While these sutements clearly imply

that donor-deductibility would be a sufficient reason for invoking §7421 (a), the court

seemingly retreated from this position in its opinion denying rehearing. Bob Jones Univ.

V. Connally, 476 F.2d 259, 1973-1 U.S.T.C. 119306 (4lh Cir. 1973). There, the court at-

tempted to reconcile its original opinion with "Americans Untied" by noting that, although

AU would have been exempt from income taxes regardless of the outcome of the litigation,

injunctive relief would have affected Jones University's income tax liability. Id. at 260, 1973-1

U.S.T.C. at 80,650. (This distinction, based on the fact that AU had §501 (c)(4) status

while Jones University did not, was expressly rejected by the Supreme Court. See text

accompanying notes 219-220 infra.)

The test as originally articulated, however, was accepted and applied by other courts,

in one case notwilhsunding knowledge of the Fourth Circuit's seeming retreat. See, e.g.,

Crenshaw County Private School Foundation v. Conally, 474 F.2d 1185, 1973-1 U.S.T.C.

119237 (5th Cir. 1973), cert, denied, 94 S.Ct. 2604 (1974); Peach Bowl, Inc v. Shultz, 1973-2

U^.T.C. 119705 (NJ). Ga. 1973). In Crenshaw, a nonprofit, religious private school,

threatened with termination of its tax-exempt status because it would not publicly advertise

a racially nondiscriminatory admissions policy, filed suit requesting that the Service be

enjoined from vs-ithdrawing its §501 (c)(3) exemption. The institution argued that its

suit was not for the purpose of restraining the assessment or collection of a tax, because

the administrative acts that it sought to enjoin did not constitute an "assessment or col-

lection" of a tax, and because the purpose of the contested acts was to compel compliance

with tlie Government's policy of racially integrated education, not to raise revenue.

Stating that it "agTcc[d] with the Fourth Circuit in Bob Jones University," the court re-

jected both arguments. The reasons for the -Government's action were found to be "ir-

relevant." With respect to the question of whether the Service's actions constituted an

"assessment or collection" of a tax, the court, citing Bob Jones University, said: "If those

ruhngs are withdrawn, appellant will be liable for taxes on any net income realized by

it and contributors to it will not be permitted to deduct from their gross income the

amount of their contributions. Either event will result in an increase in taxes. On the

contrary, if the injunction issues, any assessment or collection of such increased taxes will

be prohibited. Section 7421(a) is directed against that result." 474 F2i\ 1185, 118, 1973-1

U.S.T.C. 119287, at 80,581-82. The Peach Bowl, Inc. court noted that Bob Jones University

had "impliedly agTec[d] thai assessment and collection of taxes uf>on contributors to would-

be §501(c)(3) organizations was not sufficient to raise the bar of 57421(a)." 1973-2 U.S.T.C.

at 82J234 n.l. But in denying injunctive relief, it declined to follow this logic, opting for

the test as originally articulated ip Bob Jones University, because it agreed with the

Crenshaw court. Id.

199. Bob Jones Univ. v. Simon, 414 VS. 817 (1973); Alexander v. ".^mcricanj United"

Inc. 412 U.S. 927 (1973).
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will be analyzed together because the Court's rationale in applying section

7421(a) to AU relies and builds upon the Bob Jones decision.""

Purpose. The question of "purpose" in this context connotes the co-

alescence of two similar, but distinct issues: the purpose of section 7421(a)
and the purpose of the litigation under consideration.

A careful reading of Williams Packing suggests that it can be read to en-

dorse a purpose-oriented approach to the application of section 7421(a)."»

Noting that "[t]he manifest purpose of §7421(a) is to permit the United
States to assess and collect taxes alleged to be due without judicial inter-

vention/'^oz the Supreme Court stated tliat a clear showing of tlie govern-
ment's inability to succeed in its claim would make "the central purpose of
the Act . . . inapplicable," thus permitting "the attempted collection

[to] be

enjoined if equity jurisdiction otherwise exists."^" In other words, section

7421(a) should not be applied where a denial of injunctive relief would
not serve the central purpose of the statute."*

Jones University's attempt to avoid the application of section 7421(a)
reflected tliis approach. It contended that the Service's actions represented an

attempt to regulate the admissions policies of private universities, rather than
to protect revenue, and thus the case was not one to which the Anti-Injunction
Act was meant to apply. The Court rejected this argument, stating that as

the Service was attempting "to enforce the technical requirements of the tax
laws ... we cannot say tliat its position ... is unrelated to the protection of
the revenues. The Act is therefore applicable.""*

The implications of this conclusion merit further consideration. It must
be remembered that section 7421(a) literally prohibits a suit for the purpose
of restraining the assessment or collection of any tax. It does not prohibit
a suit that seeks to restrain enforcement of a Code provision, nor one that

ultimately results in restraining a tax. Inferring a revenue-protecting purpose
from an attempt to enforce a Code section requires an unarticulated major
premise that the provision is a revenue-raising measure. But such is not the
case with section 501(c)(3)."'' Its purpose, rather, is to "assure the existence

200. Bob Jones Univ. v. Simon, 94 S. Ct. 2038, 1974-1 U.S.T.C. lf9438 (1974); Alexander
V. "Americans United" Inc. 94 S. Ct. 2033. 1974-1 U.S.T.C. 1|9439 (1974).

201. See Comment, Applicability of Prohibition of Suits To Restrain Assessment and
Collection of Taxes To Revocatio-i of Tax Exemptions Under Section 501(cX3) of the
Internal Revenue Code, 73 CoLUNf. L. Rev. 1502. 1510-15 (1973), where the commentator
articulates the dichotomy resulting from a focus on purpose or effect and advocates use
of the test applied by the D.C. Circuit in "Americans United."

202. Enochs v. Williams Packing & Navigation Co., 370 VS. 1, 7. 1962-2 U.STC
^9545. at 85,289 (1%2).

203. Id. (emphasis added).
204. Cf. cases discussed in note 14 supra; Comment, supra note 201. The Third

Circuit has noted that "section (7421(3)] presupposes a bona fide attempt of the govern-
ment to collect revenue." lannelli v. Long, 487 F.2d 317, 318, 1973-2 U.S.T.C. HIS 098 at
82,728 (3d Cir. 1973).

205. 94 S. Ct. at 2047, 1974-1 U.S.T.a at 84.069.

206. It is true, of course, that re^ocation of 5501(c)(3) exemption could, in the proper
case, result in a change in net revenue. Therefore, the provision could be used to generate
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of truly philanthropic organizations and the continuation of the important

public benefits they bestow."'"' Nor can a purpose of tax assessment be

inferred from the factual background giving rise to the Service's action. The

proceedings against Jones University were begun "in accordance with an

announced policy of withdrawing tax-exemption and deductibility-assurance

rulings of schools having racially discriminatory policies."^"* Indeed, the

organization had only to conform its admissions policy to the social goals

expressed in the 1964 Civil Rights Act in order to have its exemption re-

turned.'"* By finding a mere ta.x nexus sufficient to trigger section 7421(a),

the Court effectively read the word "purpose" out of the Act insofar as the

Government is concerned, and repudiated the purpose-oriented approach to

the Act's application suggested in Williams Packing.-^° An uncollectible assess-

ment has thus been made the only situation where the Act will be held in-

applicable, rather than merely one example of a case where failure to com-

port with the central purpose of section 7421(a) placed the action outside

the Act.

Both Jones University and AU attempted to persuade the Court that,

regardless of the government's objectives, their own purpose was not to restrain

any tax. Because Jones University would be liable for FICA, FUTA, and

probably income taxes"' if its suit were successful, the Court had no problem

holding that "in any of its implications this case falls within the literal

scope and the purposes of the Act."''* AU, on the other hand, presented a

more difficult situation. Because the organization also had a section 501(c) (4)

classification, the outcome of the suit would have no effect on its income tax

liability. Moreover, AU was already locked into paying FICA taxes,''^ and it

revenue. At this point, however, we are concerned only with the purpose of the provision

itself, and in the words of Commissioner Alexander "the exempt organization provisions

of the law must be interpreted in light of their special purpose and their place in the

tax law. Their purpose is not to raise revenue." BNA Daily Tax Report, Aug. SO, 1973,

at J-1 (emphasis added).

207. 94 S. Ct. at 2064. 1974-1 U.S.T.C. at 84,081 (Blackmun, J., dissenting).

208. Bob Jones Univ. v. Conally, 472 F.2d 903, 904, 1973-1 U.S.T.C. 119185, at 80,287

(4th Cir. 1973).

209. Bob Jones Univ. v. Connally, 341 F. Supp. 277. 284, 1971-1 U.S.T.C. ^19245, at 83,882

(D.S.C. 1971).

210. See text accompanying notes 201-204 supra. Compare the approach taken

in the Wagering Tax cases (sec text accompanying noic-s 129-132 supra), with the suggested

implication of the Center on Corporate Responsibility rationale. Sec note 185 supra.

211. In support of its claim of irreparable harm. Bob Jones University alleged that

it would be subject to "substantial" income tax liability if the Service were permitted
to revoke its §501 (c)(3) exemption, an allegation that the Court found somewhat difBcuIt

to reconcile with the institution's claim that it was not attempting to restrain the assessment

or collection of a tax. 91 S. Ct. at 2046, 1974-1 U.S.T.C. at 84.063. But the Court noted

that "petitioner's assertions tl\at it will owe federal income taxes should its 5501(c)(5)

status be revoked are open to debate, because they are based in part on a failure to take

into account possible deductions for depreciaUon of plant and equipment." 94 S. Cc at

2047, 1974-1 U.S.T.C at 84,069.

212. Id.

213. See note 194 supra..
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expressed willingness to pay any FUTA taxes.*** Therefore, the issuance

of an injunction could have tax consequences only with respect to the

organization's contributors. AU vigorously maintained that such result was

not its purpose. Instead, its primary design was to "avoid the disposition of

contributed funds away from" itself; the removal of tax burdens from con-

tributors was at best a collateral effect.*'* The Court responded by stating that

because the organization's objective could be accomplished only by per-

mitting donors to deduct their contributions, the purpose of the suit was

"to restrain the assessment and collection of taxes . . . ."***

Once again the Court's definition of the word "purpose" goes far beyond
the normal characterization. While some element of effect is implicit, the

term is normally limited to the object that one desires to achieve.*" Here the

Court has included within its meaning all the tax consequences that could

conceivably result. Thus, the Court has done implicitly what it expressly
stated it would not do; it has made the prohibition of section 7421 co-

extensive with the Declaratory Judgment Act's ban on suits "with respect
to Federal Taxes."***

Taxes. Having decided that "purpose" includes the consequences of the

action, the Court was next faced with the question of whose tax consequences
were included within the Anti-injunction Act's prohibition against restraint

of "any tax." While granting injunctive relief would have no effect on AU's

tax outlay, it would increase Jones University's assessment.**^ The Court,

214. "Americans United" had begun paying FUTA taxes in 1970. stating that it pre-

ferred to continue doing so rather than challenging their imposition via a refund suit.

94 S. Cl at 2056 n.4. 2059 n.l3, 1974-1 U5.T.C. at 84.075 n.4, 84,077 n.l3.

215. 94 S. Ct. at 2058-59, 1974-1 U.S.T.C. at 84,077.

216. 94 S. Ct. at 2058, 1974-1 U.S.T.C. at 84.077.

217. "Purpose" is defined as "[t]he object toward which one strives . . .
[a]-

result

or effect that is intended or desired." The AMERja\N Heritage Dictionary of the
English Language 1062 (W. Norris ed. 1971). Moreover, its distinguishing characteristic

is that it connotes "what one proposes to accomplish ... in distinction from . . . the

actual or envisioned outcome." Webster's New Dictionary of Synonyms 458 (P. Gove
ed. 1973) (emphasis added).

218. 28 U.S.C. §2201 (1970). Sfe Bob Jones Univ. v. Simon, 94 S. Ct. 2038, 2044 n.7,

1974-1 U.S.T.C. 119438, at 85.066 n.7 (1974); Alexander v. "Americans United" Inc., 94

S. Ct. 2053. 2057-58 n.lO. 1974-1 U.S.T.C. 1]9439, at 84.076 n.lO (1974). The Supreme Court's

decision, that the scope of the Acts is coextensive, is not unusual. Several courts have

agreed with the D.C. Circuit's statement that although the Declaratory Judgment .Act

is "(IJiterally broader than §7421(a) in its preclusion of tax oriented remedies, the §2201

[Declaratory Judgment] exception lias literally been found coterminus
[sic]

with that

provided by §7421(a)." "Americans United" Inc. v. Walters, 477 F.2d 1169, 1176. 1973-1

U.S.r.C. 119165. at 80.219 (D.C. Cir. 1973): accord, e.g., Tomlinson v. Smith. 128 FJ2d

808, 1942-2 U.S.T.C. 119540 (7th Cir. 1942); McClotten v. Connally, 338 F. Supp. 443.

1972-1 U.S.T.C. 1112.827 (D.D.C. 1972). But the Supreme Court's focus is unique. The lower

courts have found the Declaratory Judgment .Act to be coterminous with the more re-

strictive langxiagc of 57421(a). In contrast, the Supreme Court's interpretation of §7421

has the effect of making that .Act's restrictions conform to llic broader language of the

Declaratory Judgment Act.

219. See text accompan)ing notc-s 211-215 supra.
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however, found this distinction "irrelcvant";^^'' it would not avail AU be-

cause "a suit to enjoin the assessment or collection of anyone's taxes triggers

the hteral terms of section 742 1 (a).
""^

Consequently, it became necessary to

consider the effect of the litigation on contributors to the organization. It

was contended that granting the requested injunctive relief would not

affect even the donors' tax liability; a fortiori contributors %vould continue to

achieve tax deductibility, even if the injunction were denied, by merely re-

directing their gifts to other e.xempt organizations. The Court rejected this

argument, finding it "too speculative to be persuasive."^^* Therefore, be-

cause the contributors' tax liability could be affected by the outcome of the

litigation, section 7421(a) applied.^^'

In his dissent. Justice Blackraun severely reproached the majority for

giving such a sweeping definition to the Act's prohibition. He predicted that

section 7421(a) would become "an absolute bar to any and all injunctions,

irrespective of tax liability, of purpose, or effect of the suit, or of the character

o£ the Service's action."^^^ Moreover, he warned that the combination of

section 7421(a)'s sweeping prohibition of judicial review and section

501(c)(3)'s lack of clear statutory requirements raised grave concerns about

possible administrative abuse.^"

As suggested by Justice Blaclonun's statements, the Court's acceptance
of a scintilla of revenue effect as sufficient to trigger the Anti-Injunction

Act's prohibition, without consideration of the magnitude of such effect or

its nexus to a litigant's primary purpose, appears dubious. When the first

revenue effect occurs at the donor level, as in "Americans United," the nexus

to primary purpose is slight indeed. Why should a litigant be denied injunc-

tive relief because of an arguable revenue effect of very low magnitude that

is far removed from his purpose? He did not, after all, bring a class action.

It would seem that a minimum threshold level, beyond which such effect is

de minimis in relation to the "central purpose" of the statute, should be

defined by the judiciary in order to ensure that a litigant who is properly

220. Alexander v. "Americans United" Inc., 94 S. Ct. 2053, 2059 n.l3. 1974-1 U.S.T.C.

1[9439, at 84.077-78 n.l3 (1974).

221. 94 S. Ct. at 2038. 1974-1 U.S.T.C. at 84.077 (emphasis added).

222. This point \*-as addressed in the Bob Jones opinion. 94 S. Ct. at 2047 n.lO,

1974-1 U.S.T.C. at 84,009 n.lO. The court took issue with the premises of the argument
that all donors who take § 170(c)(2) deduaions will both desert those organizations and

contribute equivalent amounts to other tax-exempt organizations. See also Note 238 injra.

223. 94 S. Ct. at 2047 n.lO. 1974-1 U.S.T.C. at 84.069 n.IO. In his dissent. Justice

Blackmun questioned the wisdom of such a broad interpretation. Addressing "Americans

United's" assertion that its contributions had "dried up" due to the loss of its favorable

ruling letter, resulting in "contributors [finding] other [tax deductible] objects for their

bounty," he concluded: "When nothing more than possible collateral effect on the revenues

is involved, the Court's wide-ranging test of applicability of §7421 (a), announced today,

is, for me, too attenuated and too removed to be encompassed within the intendment

of the statute's phrase, "for the purpose of restraining the assessment or collection of any
tax."

"
94 S. Ct. at 2062, 1974-1 U.S.T.C. at 84,080 (Blackmun, J., dissenting) (emphasis

added).

224. 94S.Ct. at 2063. 1974-1 U.S.T.C. at 84.081.

225. See text accompanying note 180 supra.
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outside the jurisdictional prerequisites to section 7421(a) is not subjected
to its strictures. By declining to recognize that the Williams Packing criteria

are irrelevant in a situation where the revenue effect is so attenuated as to

be secondary to tlie need for equitable jurisdiction, the Court appears to

have eschewed the judicial function.^^'

Procedural Adequacy. Although the District of Columbia Circuit held

that AU's suit was not barred by section 7421(a) because, inter alia, "an al-

ternate legal remedy in the form of adequate refund litigation [was] un-

available,""' the Supreme Court found that AU was not being foreclosed

from judicial review. An FUTA refund suit would provide an opportunity
to litigate the legality of the Service's withdrawal of its section 501(c)(3)

status. The inability of this remedy to prevent irreparable harm in the form

of lost contributions was inconsequential, because it satisfied only the second

prong of the Williams Packing test.=^*

While the Court's logic with respect to the availability of a legal remedy
contains a superficial appeal, a careful analysis places its conclusion in doubt.

As implied in both Bob Jones and "Americans United," a finding of some

alternative access to judicial review of disputed section 501(c) (3) status appears
crucial to the application of section 7421(a).

^^^ In holding that an FUTA
refund suit provides the proper litigatory opportunity, the Court said that

AU's voluntary payment of these taxes "does not alter this conclusion. A
taxpayer cannot render an available review procedure an inadequate remedy
at law by voluntarily foregoing it.''^'"

But" is the FUTA action in fact a "review procedure?" That term con-

notes a method for passing upon the correctness of a decision with respect

to a claim,"! j^, j^is case AU's complaint that its section 501(c)(3) status

should not have been revoked. But an FUTA refund suit fails to meet this

definition for two reasons. First, judicial review is not available based solely

on the section 501(c) (3) claim. Rather AU must first raise the issue of its

FUTA liability—an issue it did not want to litigate—before this route be-

comes available. Therefore, the FUTA refund suit is not a review procedure

for the wrong complained of, but rather for a different action that has its

roots in a common legal and factual issue. Moreover, the remedy addresses

226. See text following note 249 infra.

227. 477 F.2d 1169, 1180. 1973-1 U.S.T.C. 119165, at 80, 222 (D.C. Qr. 1973).

228. 94 S. Ct. at 2059. 1974-1 U.S.T.C. at 84,077.

229. In Bob Jones University the Court said: "This is not a case in which an aggrieved

party has no access at all to jiidicinl review. Were that true, our conclusion might well

be different." 94 S. Ct. at 2050. 1974-1 U.S.T.C. at 84.071. Similarly, the Court's refutation

o{ the possibility that "respondent lacks an opportunity to have its claims finally ad-

judicated by a court of law" in "Americans United" implies that such a failing would

otherwise have been fatal. 94 S. Ct. at 2059. 1974-1 U.S.T.C. at 84.077.

230. 9-1 S. Ct. at 2059 n.l3. 1974 1 U.S.T.C. at 84.077 n.l3 (emphasis added).

231. "Review" is defined: "to re-examine judicially." and as a "consideration for

purposes of correction." Black's Law Dictionary 1425 (rev. 4th ed. 1908). Clearly, the

FUr.\ refund suit is not for the purpose of correcting the alleged mistake made in

determining .\U's 5501(c)(3) status. See text following immediately.
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a wrong other than the one with which AU is primarily concerned. It seems

an unwarranted distortion oE the terra "judicial review" to say that it may
be satisfied by the availability of another, "manufactured" action.

Even assuming that the FUTA refund suit does provide suitable alter-

native access to judicial review, there is no assurance of its availability. By

deciding to refund the FUTA assessment rather than to litigate, the Service

can completely eliminate judicial review of the section 501(c)(3) claira.^"

This conclusion renders curious Justice Powell's statement in the majority

opinion that "this is not a case in which an aggrieved party has no access

at all to judicial review. Were that true, our conclusion might well be

different.""^

It is worthy of note that the Service's power to moot the litigation is not

limited to the FUTA situation; it extends to all Tax Court and refund

litigation. In the typical case this power presents no problem. Since the

taxpayer is usually concerned with the size of his tax bill, by refusing to

contest the issue the Service provides the relief sought. But when an organiza-

tion's claim to section 501(c)(3) classification is litigated in a refund suit,

the desired relief (determination of tax-exempt status) is not obtained from

the Service's failure to contest the refund. Thus, by using section 7421(a) in

conjunction with a refusal to contest an assessment, the Service is able to

preclude judicial review of its section 501(c)(3) determinations. Power of

control over the availability of redress in the hands of the one from whom
redress is sought is inconsistent with the term "right," and the existence

of this power renders the present statutory procedure inadequate for claims

of this sort.'''*

Fairness. In discussing the problems faced by an organization seeking

judicial review of its section 501(c)(3) status, the Court recognized that "these

232. In his dissent. Justice Blackmun said: "There is little doubt that the Commissioner

(KKsesscs the authority to make the refund and moot the suit if he chooses not to litigate

the underlying issues." In response to the Commissioner's assertion that such action

would amount to impermissible bad faith, he said that it would be virtually impossible

for the organization to prove bad faith where, as here, "sound administration may not

warrant the time and expense necessary to contest a claim of small amount when vital

issues and conceivably profound precedents are at stake." He also noted the possibility

that the Service might inadvertently concede the refund. 94 S. Ct. at 2067, 1974-1 U.S.T.C.

at 84,084 (Blackmun, J., dissenting). Thus, the FUTA Refund Procedure merely changes
the stage at which the Service's decision with respect to an organization's §501 (c)(3) status

becomes final, rather than guaranteeing access to judicial review.

233. Bob Jones Univ. v. Simon, 94 S. Ct. 2038, 2050, 1974-1 U.S.T.C. 119438, at 84,071

(1974) (emphasis added).
234. This inadequacy has not gone unnoticed. See generally Worthy, Judicial Deter-

mination of Exempt Status: Has the Time Come for a Change of Systems?, 40 J. Tax.

324 (1974). There, the commentator suggests that the jurisdiction of the Tax Court in-

clude determination of an organization's exempt status. Noting that "there is now a

precedent for declaratory judgments in exempt organization matters in the Tax Court

in a little noticed provision of the omnibus Pension bill. H.R. 4200," he suggests a similar

provision for 5301(c)(3) organizations. Id. at 327. Commissioner Alexander has endorsed

legislation that would provide for such direct appeal. See 40 J. Tax. 273 (1974).

80-321 O - 77 - 34
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avenues of review . . . present serious problems of delay during which the

flow of donations to an organization will be impaired and in some cases

perhaps even terminated.""* It held, however, that forcing the organization
to meet the standards of section 7421(a) and Williams Packing did not

amount to a denial of due process of law "in light of the powerful govern-
mental interests in protecting the administration of the tax system from

premature judicial interference."^'*

In deciding whether a procedure violates the due process clause, the

extent of the infringement must be weighed against the asserted govern-
mental interest.^^^ In terms of the actual revenue involved, a suit aimed

primarily at litigating tax-exempt status, such as AU's, has only a de minimis

revenue effect.-'* Detriments to the taxpayer include the delay inherent in

the judicial process, a time span frequently measured in years.^'* The

typical charitable organization cannot survive such a delay; its very existence

depends upon maintenance of a flow of contributions. Even if the organization
is able to survive the lack of contributions long enough to litigate the issue,

it is faced with additional procedural problems. Refund suits are "geared to

a determination of the technical aspects of [tax] liability and not to tlie larger

constitutional issues,""" and the relief granted may be inadequate.-*^ More-

235. 94 S. Ct. at 2051, 1974-1 U^.T.C. at 84,072.

236. Id. (emphasis added).

237. See Roe v. Wade, 410 U.S. 1 13 (1973).

238. Assuming AU cannot be forced to withhold its FUTA payments, the only revenue

restrained by an injunction will be that which otherwise would have become due from

contributors to the organization. It would seem that the majority of large contributions

are part of an "intelligent tax plan." That is, they are contingent upon the availability

of a tax deduction. Therefore, the requested relief would have no revenue effect with

respect to these contributions. Such donors would merely reallocate tlieir gifts to other

tax-exempt organizations. See Garrett, supra note 133. at 581-82; Note, The Rei'enue Code

and a Charity's Politics, 73 Yale L.J. 661 (1964). Thus, the "governmental interest" is

reduced to the minority of donations that come from contributors whose interest in a

specific organization is such that they will make contributions to it regardless of the tax

consequences. There arc so many §50I(c)(3) organizations with similar goals that a donor

can virtually always find another tax-exempt group that will put his money to the

same use. Thus, the purpose of the organization is not the controlling factor. Rather,

allegiance to the institution is the key. See Garrett, supra note 133. But even these con-

tributions represent an overstatement of the government's interest. Because §170 charitable

contributions are not included in §62 of the Code, they must be deducted from adjusted

gross income and can be taken only in lieu of tlie standard deduction. See Int. Rev. Code

OF 1954, §§62, 63, 141, 170. Therefore, donors in this category who elect the standard

deduction could not take advantage of the tax benefit regardless of its availability. Con-

sequently, the grant of injunctive relief will ha\e tax consequences only for the sub-

category of donors who itemize deductions.

239. See note 188 supra.

240. 94 S. Ct. at 2067, 1974-1 U.S.T.C. at 84,083. But at least one organization has

successfully used a refund suit as a vehicle for vindicating its claim to §501(c)(8) status. See

discussion of Center on Corporate Responsibility v. Schultz, 368 F. Supp. 863, 1974-1

U.S.T.C 119.118 (D.D.C. 1973), accompanying notes 178188 supra.

241. It is not at all clear that a district court has the power to grant injunctive relief

in a suit for refund. In Boh Jones, the Court said: "Petitioner did not bring this case

as a refund action. Accordingly, we have no occasion to decide whetlicr the Service is

correct in asserting that a district court may not issue an injunction in such a suit, but
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over, the organization must contend with the unfettered power that is vested

in the Service.-*- The availabihty of section 501(c) (3) status involves:

[Sjocial policy ... a matter for legislative concern. To the extent

these determinations are reposed in the authority of the Internal

Revenue Service, they should have the system of checks and balances

provided by judicial review before an organization['s status] . . .

is imperiled by an allegedly unconstitutional change of direction on
the part of the Service.-"

Finally, application of section 7421(a) retards the development of clarifying

case law,=** and the resulting ambiguity surrounding section 501(c)(3)'s af>-

plicable scope tends to inhibit vital innovation, experimentation, and adap-

tation."*

In the final analysis, the competing considerations in a due process

analysis are these: tlie government is interested in protecting revenues ob-

tainable through a percentage tax assessment on contributions made by

those donors who neither follow intelligent tax plarming nor take the

standard deduction."^ Arrayed against this need are the interests of the

organization and of society. The harm to the organization includes at least

irreparable harm and possibly extinction through the loss of donations,

and the further possibility that procedural problems may produce non-

existent or inadequate relief. The injury to society stems from the abuse

potential inherent in the Service's virtually uncontrolled power over section

501(c) (3) status, and from the "chilling effect" of such power on creative

experimentation by tax-exempt organizations. Simply to state these com-

peting factors is sufficient to compel agreement with Commissioner Thrower's

statement that to prefer the former over the latter "offends my sense of

justice.""^

A recurring element of the foregoing analysis has been a sense of dis-

tortion of reality. In reaching its decision, the Court defined "purpose" to

is restriaed in any tax case to the issuance of money judgmenis against the United

States." 94 S. Ct. at 2051 n.22, 1974-1 U.S.T.C. at 84,072 n.22. Absent such artion, it is

questionable whether potential contributors would regard a favorable outcome of such

suit, which carries with it no assurance of future deductibility, as possessing the reliability

of a favorable letter-ruling by the Service.

242. With respect to §7421 (a)'s foreclosure of judicial determination of suits for in-

junctive relief from revocation of §501(c)(3) status. Commissioner Thrower said: "This

is an extremely unfortunate situation for several reasons .... [l]n practical effect it

gives a greater finality to I.R.S. decision than we would want or Congress intended."

Thrower, supra note 188. at 168.

245. 94 S. Ct. at 2065, 1974-1 U.S.T.C. at 84.082 (Blackmun, J., dissenting).

244. Thrower, supra note 183, at 158.

245. See 1965 Treas. Dcp't Information Rep. on Private Funds, quoted in "Americans

United," 94 S. Ct. at 2004 n.8, 1974-1 U.S.T.C at 84,081 n.8 (Blackmun, J., dissenting).

246. See note 238 supra.

247. Thrower, supra note 188. at 168. This statement was quoted in both the Bob

Jones University majority opinion. 9i S. Ct. at 2052 n.23. 1974-1 U.S.T.C at 84.072-73 n23.

and in Mr. Justice Blactmun's dissent in ".\mcricans United," 94 S. Ct. at 2067 n.l4, 1974-1

U.S.T.C at 81,083 o-M.
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include any conceivable consequences, and stated that the requisite "tax"

effect will be found whenever anyone's taxes are influenced. An awesome

barrier to injunctive relief has thus been erected, as demonstrated by the

Court's seizure upon an artificial procedure to provide satisfactory alternative

relief. The confluence of these factors produces a result that is difficult to

reconcile with the notion of fairness.

The Court could have avoided many of the objectionable features of its

interpretation by adopting a purpose-oriented approach to the application
of section 742 1(a).

^^*
By limiting application of the Act to factual situations

in which its central purpose is contravened, the terms "purpose" and "tax"

would assume more rational and definite meanings. Particularly, the plaintiff

organisation would not be barred by the potential effect that its suit would

have on tlie taxes of others. Moreover, it would not be necessary to employ
such artificial procedures as FICA and FUTA refund suits as tlie appropri-
ate forms of relief. Finally, the increased availability of judicial relief would

place a needed restriction on the Ser\'ice's power in this area.

-
: For Congress to carve out a specific statutory exception, providing in-

junctive relief for section 501(c)(3) groups, is a process measured in years.^**

Certainly in the case of AU any revenue effect caused by litigation of its

status was negligible in comparison with the need for judicial review. A
judiciary that is not willing to carry out its role as a "feedback system," cor-

recting power imbalances without the legislative time lag, strains the ope-
rational efficiency of a tripartite political system. Due process considerations

are reduced to responses to "average" factual situations. This is inappropriate
in an AU situation where a litigant is effectively barred from access to the

courts by an abrogation of jurisdictional powers in favor of an already power-
ful administrative agenc)'. A limited judiciary function is not compatible
with the complex problems facing this society in the future.

Conclusion . .

Although section 7421(a) is undeniably useful in situations where the

suit simply delays assessment or collection of taxes, its abuse potential is

extremely high in several areas. The statute has been used in conjunction
with the jeopardy assessment and wagering tax provisions as a fairly effective

harassment tool. The presence of arbitrary assessment appears to be more

than occasional, yet there seems to be no effective restraint.

In the area of exempt organizations, it would appear that public policy

favors a means of obtaining equity relief in contesting revocation of section

2-18. But the Court rejected the purpose-oricntetl approacli because: "[^V]c think our

reading of §7'<l2l(a) is compelled by the language and apparent congressional purpose of

this statute." 94 S. Ct. at 2059 n.l4, 1974-1 U.S.T.C. at 84.078 n.l4. By adopting this posture

and interpreting 57421(a) as a broadly based prohibition, the Court apparently truncated

judicial responsi%'cness to a litigant's plight.

249. For example, there are indications that the breadth of §501(c)(3)'s prohibition

against {wlitical activity is the result of an error in draftsmanship. Sec note 146 supra.

Yet litis language remains intact forty yean later.
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501(c)(3) status. For example, the political influence in Center on Corporate

Responsibility served to deny section 501(c)(3) status to a group with ideas

and values contrary to those of the current administration, but arguably in

the best interests of many poorly represented segments of the American

public. This result vividly portrays the abuses that can occur when virtually

unfettered power to interpret and enforce social policy is vested. in an ad-

ministrative agency. Certainly, in factual situations like that of "Americans

United," the remoteness of any possible revenue effect and the tenuous nexus

to a litigant's primary purpose indicate that judicial caution should be ob-

served in permitting section 7421(a) to bar injunctive relief. Otherwise, the

Service may be able to rely on section 7421(a) to avoid equity jurisdiction even

though the central purpose of the statute is not being contravened.

Recent Supreme Court decisions appear to have sounded the death knell

for attempts by the judiciary to delimit the already vast scope of section

7421(a). In fact, under Bob Jones University and "Americans United," it

would appear that the often fatal loss of contributions stemming from revoca-

tion of tax-exempt status can never be challenged in the courts at the pre-

liminary stage. Even if the organization manages to survive, its lack of

taxable income would preclude the tax assessment necessary for Tax Court

or refund relief. Alternatively, an FICA or FUTA refund suit, aside from

the lengthy time factor involved, may not allow litigation of the actual issues.

Moreover, it is subject to the whims of the Service, which may moot the

litigation before the section 501(c)(3) issues can be reached. Certainly, one

cannot find any indication that good faith is in overabundance within this

agency"" in light of die arbitrary assessment techniques sometimes employed
in the jeopardy assessment and wagering, tax areas.

It appears that legislation is desirable in several areas to provide access

to judicial relief. Specifically, it is suggested that exceptions to section 7421(a)

be codified to permit organizations to contest Service determinations of tax-

exempt status in a suit for injunctive relief. This would permit litigation

of the section 501(c) (3) issue before tlie sweeping prohibitions of section

7421(a) could be imposed, diereby alleviating the problem of ineffective

judicial remedies for sucli groups."* Further, within section 501(c)(3) itself,

it is recommended that provision be made for tax-exempt organizations to

devote a specified portion of their activities to direct lobbying. The purpose
of such a provision would be to provide an adversary voice to that of the

business and industrial lobbyists, who can deduct lobbying expenses under

section 162(e) .

Because the Supreme Court has interpreted section 7421(a) to preclude

injunctive relief where there is the sliglitest revenue effect, it seems that the

Court has ignored its function as a flexible corrective body, operational when

250. See Clark v. Campbell. 501 F.2d 103, 1974-2 U.S.T.C. 11%87 (5th Cir. 1974)

(opinion quoted at note 85 supra); Sherman v. Nash. ••• T2d *••, 1974-1 U^.T.C.

^9111 (3<1 Cir. 1973) (bad faith jeopardy assessment enjoined); Andcrjon v. Richardson.

354 F. Supp. 363 (S.D. Fla. 1973).

251. See note 234 ju/>ro.
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abuses of the law have occurred. It thus remains to be seen if the protracted
metliods of legislative remedies will be sufficient or indeed capable of con-

fronting these problems.

Richard Candelora

John W. Hawkes
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Jeopardy and Termination Assessments

After Laing and Hall: Jeopardizing

the Fourth Amendment
SAMUEL ROSENTHAL*

The physical power to get the money does not seem to me a test of the

right to tax. Might does not make right even in taxation.^

Introduction

On January 31, 1973, state troopers searched the home of Elizabeth

Jane Hall in Shelbyville, Kentucky, following the arrest of her husband

on drug related charges in Texas.- The police found controlled sub-

stances there. The next day the acting District Director of Internal Reve-

nue notified Mrs. Hall that she owed $52,680.25 in taxes for the first

30 days of 1973.'' Because she was unable to pay the full amount of the

assessment immediately, the Internal Revenue Service seized Mrs. Hall's

1970 Volkswagen, offered it for sale, and took $57 from her bank ac-

count. "* The Service justified the summary seizure of Mrs. Hall's assets

on the basis of its power to levy termination assessments.

In United States v. Hall, the Supreme Court held that the procedure
used against Mrs. Hall failed to comply with the statutory requirement

providing for notice to the taxpayer of the tax deficiency within 60 days
after the assessment is made and before any seized assets are offered for

sale. This notice of deficiency is of critical importance to the taxpayer
because it enables him to file a petition with the Tax Court for a redeter-

mination of the deficiency. Because the Court based its decision on the

definition of a "deficiency" within the meaning of the Internal Revenue

Code, it found it unnecessary to consider the constitutionality of the

termination assessment scheme.-^' Nevertheless, the Court specifically

Cornell University, B.S. 1973, J.D. 1976.
^
International Harvester Co. v. Wisconsin Department of Taxation, 322 U.S.

435, 450 (1944) (Jackson, J., dissenting).
2 United States v. Hall, 96 S. Ct. 473, 478 (1976), aff';^ 493 F.2d 1211 (6th

Cir. 1974), rev'i^ Laing v. United States, 496 F.2d 853 (2d Cir. 1974).
^
Ibid. The District Director "immediately terminated" Mrs. Hall's taxable year,

allowing the Service to make a demand for the immediate payment of the tax

which was asserted as due.
^ Counsel for Mrs. Hall asserted that $57 had been taken from her bank ac-

count and that the Service "would, or did, seize her paycheck." Id. at 478 n.lO.
•''' Because the Court decided the case on the basis of the Service's failure to

317
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identified at least two separate constitutional issues which might arise

upon a jeopardy assessment. The jeopardy and termination provisions—sections 6851/' 6861 ' and 6862'^—often have been criticized on con-

issue a deficiency notice and on tlie definition of a deficiency within the meaning
of section 6211(a), it found it unnecessary to reach the taxpayer's contentions

that the termination provisions constituted a violation of due process under the

fifth amendment. See United States v. Hall, 96 S. Ct. 473, 485 n.26 (1976).

However, Justice Brennan, in a concurring opinion, indicated that he felt the

Court should have considered the constitutional claims and that the procedure did

violate fifth amendment due process. Justice Brennan rejected the Service's claim

that there were overriding governmental interests at stake which might justify the

summary termination assessments. Id. at 487.

''Section 6851(a)(1) provides for terminating the taxpayer's taxable year:

If the Secretary or his delegate finds that a taxpayer designs quickly to de-

part from the United States or to remove his property therefrom, or to conceal

himself or his property therein, or to do any other act tending to prejudice or

to render wholly or partly ineffectual proceedings to collect the income tax for

the current or the preceding taxable year unless such proceedings be brought
without delay, the Secretary or his delegate shall declare the taxable period for

such taxpayer immediately terminated, and shall cause notice for such finding
and declaration to be given the taxpayer, together with a demand for imme-
diate payment of the tax for the taxable period so declared terminated and of

the tax for the preceding taxable year or so much of such tax as is unpaid,
whether or not the time otherwise allowed by law for filing return and paying
the tax has expired;- and such taxes shall thereupon become immediately due
and payable. In any proceeding in court brought to enforce payment of taxes

made due and payable by virtue of the provisions of this section, the finding of

the Secretary or his delegate, made as herein provided, whether made after

notice to the taxpayer or not, shall be for all purposes presumptive evidence

of jeopardy.

"Section 6861(a) provides for jeopardy assessments of income, estate and gift

taxes:

If the Secretary or his delegate believes that the assessment or collection of a

deficiency, as defined in section 6211, will be jeopardized by delay, he shall,

notwithstanding the provisions of section 6213(a), immediately assess such

deficiency (together with all interest, additional amounts and additions to the

tax provided for by law), and notice and demand shall be made by the Secretary
or his delegate for the payment thereof.

* Section 6862(a) provides for jeopardy assessments of taxes other than income,
estate and gift taxes:

If the Secretary' or his delegate believes that the collection of any tax (other
than income tax, estate tax, gift, and certain excise taxes) under any provision
of the internal revenue laws will be jeopardized by delay, he shall, whether or

not the time otherwise prescribed by law for making return and paying such

tax has expired, immediately assess such tax (together with all interest, addi-

tional amounts, and additions to the tax provided for by law). Such tax, ad-

ditions to the tax, and interest shall thereupon become immediately due and

payable, and immediate notice and demand shall be made by the Secretary or

his delegate for the payment thereof.
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stitutional grounds'-* and have frequently been the subject of calls for

legislative reform.^"

To date, constitutional challenges have focused on the issue of whether

or not jeopardy assessments result in a denial of due process in viola-

tion of the fifth amendment. Any comprehensive analysis of the jeopardy

provisions must also take into account the fourth amendment prohibition

against unreasonable searches and seizures^'—a protection of a set of

values different from that whicii- the due process clause safeguards.

This article concludes that the fourth amendment is applicable to sum-

mary tax seizures and requires the approval of any assessment by a neu-

tral, detached magistrate prior to the seizure of assets. The first part of

this article describes the summary seizure procedures available to the

Service, the effect that they may have on an assessed taxpayer, and the

failure of existing remedies to provide meaningful safeguards against

abuse. The second and third parts discuss the constitutionality of the

summary seizure provisions in light of the fourth and fifth amendments.

The last part analyzes the most recent proposal calling for independent
review of jeopardy assessments and considers what remedy should be

made available to a taxpayer who has had his assets illegally seized.

Defining the Problem

Procedures for Determining and

Collecting Jeopardy Assessments

The Service's authority to impose summary tax assessments gives it

wide latitude to deal with delinquent tax payments. Present law au-

^
See, e.g., Tariow, Criminal Defendants and Abuse of Jeopardy Tax Proce-

dures, 22 U.C.L.A.L. Rev. 1191 (1975); Note, Jeopardy Assessment: The Sover-

eign's Stranglehold, 55 Geo. L.J. 701 (1967); Note, Jeopardy Terminations Under
Section 6851: The Taxpayer's Rights and Remedies, 60 Iowa L. Rev. 644 (1975);
Note, Termination of the Taxable Year: The Need for Timely Judicial Review,
48 S. Cal. L. Rev. 184 (1974).

^''See, e.g., Tax Reform Act of 1975, H.R. 10612, 94th Cong., 1st Sess. § 1209
(1975); Gould, Jeopardy Assessments: When They May Be Levied and What to

Do About Them, 18 N.Y.U. Inst. 937 (1960); Odell, Assessments: What Are
They—Ordinary? Immediate? Jeopardy?, 31 N.Y.U. Inst. 1495 (1973); Note,
Jeopardy Assessment: The Sovereign's Stranglehold, 55 Geo. L.J. 701 (1967);
Note, Jeopardy Terminations Under Section 6851: The Taxpayer's Rights and
Remedies, 60 Iowa L. Rev. 644 (1975); Note, Termination of the Taxable Year:
The Need for Timely Judicial Review, 48 S. Cal. L. Rev. 184 (1974); Note,
Termination of Taxable Year: Procedures in Jeopardy, 26 Tax L. Rev. 829
(1971).
"The fourth amendment to the Constitution reads: 'The right of the people

to be secure in their persons, houses, papers, and cfTccts, against unreasonable
searches and seizures, shall not be violated, and no Warrants shall issue, but upon
probable cause, supported by Oath or alTirmation, and particularly describing the

place to be searched, and the persons or things to be seized."
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thorizes the summary assessment and collection of taxes at any time,^-

even before the taxpayer has had a chance to litigate the validity of the

assessment.^'' The power to make such assessments is delegated to each

of the 64 District Directors ^* and is limited only by agency discretion/''

'-
Jeopardy assessments arc authorized at any time after the assessed tax is pay-

able and due. I.R.C. §§ 6861(a), 6862. If the Commissioner determines that a

tax payment is in jeopardy before the end of a taxpayer's taxable year he may
terminate the taxable period and assess the tax which is due based on the termi-

nated period. I.R.C. § 6851. Finally, where there is any claim for income, estate

and gift taxes in bankruptcy and receivership proceedings, the Commissioner may
immediately assess any deficiency. I.R.C. § 6871.

While termination assessments are not technically jeopardy assessments (CCH
Internal Revenue Manual •: 9329, at 28,142 (1974)), because both types of

assessments give the Service summary seizure power, this article will discuss both.

The Service has stated that it utilizes the same procedures for jeopardy assess-

ments as it does for terminations of a taxpayer's taxable year (except where de-

parting aliens are concerned). Ibid. Until recently, the Service maintained that

a termination taxpayer need not be given the notice of deficiency which is required

in the jeopardy assessment situation. See N. 27 infra.
" Under normal procedures, the Service must send the taxpayer a notice of

deficiency, and wait 90 days before seizing the taxpayer's assets. I.R.C. §§ 6212

(a), 6213(a). The taxpayer has that 90 days in which to petition the Tax Court

for a redetermination of the deficiency. I.R.C. § 6213(a).
" Section 6861 (a) provides for the Secretary or his delegate to make the deter-

mination as to the propriety of each jeopardy assessment. I.R.C. §§ 6861(a),

6851(a). In practice, the recommendation for a jeopardy assessment is processed

through the Service division in which it originates, either audit or intelligence, and

then is approved by the chief of the division. However, prior to actually levying

the assessment all recommendations must be channelled through the audit division

and approved by the District Director or acting District Director. Reg. § 1.6851-

1(a); CCH Internal Revenue Manual «1 9329, at 28,142 (1974).
'^ The decision by the District Director is nonreviewable. See, e.^., Transport

Mfg. & Equipment Co. v. Trainor, 382 F.2d 793, 799 (8th Cir. 1967) ("[C]ourts

have refused to scrutinize the grounds underlying the Director's determination of

jeopardy and have accordingly declined to substitute their judgment for that of

the Director."); Lloyd v. Patterson, 242 F.2d 742, 744 (5th Cir. 1957) ("It is

within the sole legal discretion and judgment, of the Commissioner to determine

when this authority is to be exercised."); Homan Mfg. Co. v. Long, 242 F.2d

645, 655 (7th Cir. 1957), cert, denied, 361 U.S. 839 (1959); Publishers New
Press, Inc. v. Moysey, 141 F. Supp. 340, 343 (S.D.N.Y. 1956); Communist Party,

U.S.A. V. Moysey, 141 F. Supp. 332, 336 (S.D.N.Y. 1956); Foundation Co. v.

United Slates, 15 F. Supp. 229, 246 (Ct. CI. 1936); Estate of Kohier, 37 B.TA.

1019, 1030 (1938); Brown-Wheeler Co., 21 B.TA. 755 (1930); Continental

Products Co., 20 B.T.A. 818, 828 (1930); James Couzcns, 11 B.TA. 1040, 1158

(1928). See also Tarlow, Criminal Defendants and Abuse of Jeopardy Ta.x Pro-

cedures, 22 U.C.L.A.L. Rev. 1191, 1195 (1975); Odell, Assessments: What are

They—Ordinary? Immediate? Jeopardy?. 31 N.Y.U. Inst. 1495, 1507 (1973);

Note, Jeopardy Assessment: The Soverei;;n's Strani^lehold, 55 Geo. L. J. 701, 702

n.l3 (1967); Note, Termination of Taxable Year: Procedures in Jeopardy, 26

Tax L. Rev. 829 (1971).
Judicial review may be available, however, to determine whether the District

Director's decision to levy a jeopardy assessment was such an abuse of discretion
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Furthermore, there are no limitations in the Code as to the scope of the

power delegated to the Service. Almost all property is subject to a lien

or actual seizure,'" without regard to the actual value or amount of the

property'^; the amount of the jeopardy assessment is not limited to the

amount of the anticipated tax or to the amount specified in the notice

of deficiency sent to the taxpayer after the initial assessment.'^

The power vested in the District Director is triggered whenever he

"believes that the assessment or collection of a deficiency . . . will be

jeopardized by delay."
'"

Similarly, with regard to terminations of the

taxpayer's taxable year under section 6851,-*' the director is authorized

to use summary seizures whenever he finds that the taxpayer's conduct

suggests that the collection of the tax would be jeopardized under ordi-

nary collection procedures.-' Although the Service has, by its own ini-

tiative, specified what conduct is necessary to indicate when the coUec-

as to fail to satisfy even the minimal requirements under the statute, i.e., that

there existed a beHef that the tax payment would be jeopardized by delay. See,

e.i;., Rinieri v. Scanlon, 254 F. Supp. 469, 474 (S.D.N.Y. 1966) (granting sum-

mary judgment for the taxpayer in a refund suit under section 6851 where the

court found the government's action to be "arbitrary, capricious and unconscion-

able").

^''Section 6331 provides that failure to pay a federal tax authorizies a levy

'"upon all property and rights to property (except such property as is exempt
under section 6334) belonging to such person or on which there is a lien pro-
vided . . . for the payment of such tax." See Field v. United States, 263 F.2d

758, 763 (5th Cir. 1959). Section 6334(a) exempts from seizure (1) wearing

apparel and school books; (2) fuel, provisions, furniture and personal effects not

exceeding $500 in value; (3) books and tools of a trade, business or profession
not exceeding $250 in value; (4) unemployment benefits; (5) undelivered mail;

(6) certain annuity and pension payments; (7) workmen's compensation; and

(8) salary, wages or other income necessary to comply with a court order pro-

viding for support of a minor child.

'"Sections 6861(a) and 6862(a) specify only that the District Director is able

to assess the tax or deficiency "together with all interest, additional ainounts, and
additions to the tax provided for by law." In one case the amount of the jeopardy
assessment was $19,500,000. United States v. First National City Bank, 379 U.S.

378 (1965).
'M.R.C. § 6861(c). Although section 6212(c) prohibits additional deficiencies

after the petition is filed in the Tax Court, it does not prevent additional assess-

ments in excess of the amount specified in the prior deficiency notice.

'M.R.C. § 6S6Ka).
-"I.R.C. § 6851(a).
' See generally Kaminsky, Administrative Law and Judicial Review of Jeopardy

Assessments Under the Internal Revenue Code, 14 Tax L. Rev. 545, 556-60

(1959). Kaminsky argues that the use of the word "believes" in section 6861(a)
was intended by Congress to require an actual finding on the part of the Secretary
or his delegate, in which case the District Director's finding at least would be

subject to review under the Administrative Procedure Act. Although section 6851
uses the word "finds" to describe the Secretary's determination, it has not been

suggested that the use of the two dillerent words suggests a dilTerent level of deter-

mination by the District Director with respect to each section of the Code.
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tion of a tax payment would be jeopardized by delay," it would not be

subject to meaningful judicial review for failing to meet its own criteria.^^

Unfortunately, there is evidence that the Service has not limited itself in

the past to its stated criteria for determining when a tax payment is in

jeopardy.*"*

In addition to having a wide degree of discretion in determining when

to use its summary assessment power, the Service also has a great deal

of control in deciding how to carry out a summary assessment. Once

the government determines that a deficiency exists it is then authorized

to (1) assess, (2) notify the taxpayer and demand payment and (3)

levy upon or seize all of the taxpayer's property.-^ There is no require-

ment that a taxpayer receive the statutory notice of deficiency prior to

having his assets seized and, in fact, notice demand and seizure may
occur contemporaneously.-'' Even though the government may send the

taxpayer the required statutory notice of deficiency any time within 60

days after the summary assessment is made,-^ the effect of the assess-

ment is immediate. Although the summary assessment is not a final de-

--The Internal Revenue Manual states:

Before a jeopardy assessment may be made, at least one of the three following
conditions must exist unless prior approval has been secured from the Director,

Audit Division:

(a) the taxpayer is or appears to be designing to depart quickly from the

United States or to conceal himself.

(b) the taxpayer is or appears to be designing to quickly place his property

beyond the reach of the government either by removing it from the United

States, by concealing it, by transferring it to other persons, or by dissipating it.

(c) the taxpayer's financial solvency is or appears to be imperiled.

CCH Internal Revenue Manual Ij 9329, at 28,142 (1974).
^^ See N. 15 supra. This point is apparently true even though the law is clear

on the point that administrative regulations are binding on the administrator and

limit his otherwise unfettered discretion.
-* See the text accompanying Ns. 39-46 infra. See also United States v. Bona-

guro, 294 F. Supp. 750 (E.D.N.Y. 1968), aff'd sub. nom. United States v. Dono,
428 F.2d 204 (2d Cir.), cert, denied, 400 U.S. 829 (1970).

"I.R.C. §§ 6861(a), 6862(a).
=^I.R.C. § 6331(a).
-' I.R.C. § 6861(b). The statutory notice of deficiency is required before the

taxpayer can litigate the amount of the deficiency in the Tax Court. See, e.g.,

Rambo v. United States, 492 F.2d 1060, 1062 n.3 (6th Cir. 1974) ("Such a

deficiency notice ... is a jurisdictional prerequisite to the right to petition the

Tax Court for a redetermination of the tax."). Recently, the Supreme Court held

that the notice of deficiency required to be sent the taxpayer under section 6861 (b)
must also be sent where the taxpayer's tax year is terminated pursuant to section

6851. Laing v. United States, 96 S. Ct. 473 (1976); United States v. Hall, 96
S. Ct. 473 (1976).

Although the assessment may be invalidated if the Service fails to send the de-

ficiency notice within the 60 day period, under sections 6861 and 6862, the Ser-

vice may make additional assessments despite the invalidity of initial assessments.
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termination of the balance due the government,-*' it has the force of a

judgment,-"' and upon notice and demand for payment an assessment

becomes a lien on ail of the taxpayer's assets/'^* If the Service wishes,

it may use powers which it does not have in the ordinary assessment

situation
^^ and immediately seize all of the taxpayer's assets pending a

decision by the Tax Court/'-

The determination of whether or not a taxpayer's projected tax pay-

ment is actually in jeopardy is entirely committed to agency discretion.

Although the Service has indicated that they will use the jeopardy assess-

ment procedure "sparingly,"
' '

there is no provision within the Code pro-

viding for independent review of the Commissioner's determination of

jeopordy. The review which is available does not come until several

months or years after a taxpayer has had his assets subject to either a

See, e.fi; United States v. Ball, 326 F.2d 898 (4th Cir. 1964). Berry v. Westover,
70 F. Siipp. 537 (S.D. Cal. 1947); W. Cieve Stokes, 22 T:C. 415 (1954).

-^ United States v. Hardy, 299 F.2d 600 (4th Cir.), cert, denied, 370 U.S. 912

(1962).
-''See Citizens Nat'l Trust & Sav. Bank v. United States, 135 F.2d 527, 528

(9th Cir. 1943); United States v. Pcelle Co., 131 F. Supp. 341 (E.D.N. Y.), affd,
224 F.2d 667 (2d Cir. 1955); United States v. Canadian Am. Co., 100 F. Supp.
721 (E.D.N.Y. 1951).

^M.R.C. §§ 6321, 6322.
^^
Normally, the Service must send a "notice and demand" letter to the tax-

payer, and wait ten days before levying upon the taxpayer's property. I.R.C.

§ 6331(a).
^- In certain instances the Service has the power to dispose of the seized prop-

erty. Under section 6861 (a), the Service can sell the property if the taxpayer
consents, or if the property is unduly expensive to maintain or is perishable.
i.R.C. 8 6863(b)(3)(B). However, unless the sale is justified under one of these

exceptions, the Service is prohibited from disposing of the seized assets while the

petition for a redetermination is pending before the Tax Court or while such pro-

ceedings are pending. I.R.C. § 6863(b)(3)(A). Where the Service improperly
sells the taxpayer's assets, the taxpayer may be able to enjoin the sale. See Smith
V. Flynn, 262 F.2d 781 (8th Cir. 1958), modified per curiam, 264 F.2d 523 (8th
Cir. 1959).
Where the seizure of property is authorized under section 6862, the Service is

authorized to sell the property before the taxpayer has a chance to litigate the

validity of the assessment. Staff of the House Committee on Ways and
Means, 94th Cong., 1st Sess., Jeopardy and Termination Assessments
(Comm. Print 1975). In section 6862 seizures the Tax Court does not have

jurisdiction and the taxpayer can only sue for a refund after payment. I.R.C.

§§ 6214, 7442. Until recently, the law was unclear with respect to seizures pur-
suant to section 6851 terminations. However, Laiiii^ and Hall make clear that the

provisions governing the sale of assets under section 6861 now apply to termina-

tion assessments under section 6851.
^^ The Internal Revenue Manual states: "Jeopardy assessments should be used

sparingly and care should be taken to avoid excessive and unreasonable assess-

ments. They should be limited to amoimts which reasonably can be expected to

protect the Government's interest." CCH Internal Revenue Manual 11 9329,
at 28,142 (1974).
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lien or seizure, and docs not include a reappraisal of the Commissioner's

belief that the tax payment was in jeopardy.^*

Impact of Summary Seizure Procedures on

Taxpayer and Potential for Abuse

After reviewing the Service's summary seizure power, one court con-

cluded that "a jeopardy assessment is a statutory label for the sovereign's

stranglehold on a taxpayer's assets."'''' This characterization accurately

describes the ability of a sudden jeopardy or termination assessment to

choke off all of the taxpayer's resources.*''*^ The Code's summary seizure

provisions deny the taxpayer access to resources which he needs in order

to hire competent counsel or an accountant with which to adequately

contest the tax liability,'*' or even funds to meet the everyday demands

of living expenses/'** Furthermore, despite the Service's recent procla-

mation that they will use the summary assessment power sparingly, a

^'See, e.ii; Veeder v. Comm'r, 36 F.2d 342 (7th Cir. 1929); Adler v. Nicholas,

70 F. Supp. 514 (D. Colo. 1946), rev'd on other grounds, 166 F.2d 674 (1 0th

Cir. 1948); Foundation Co. v. United States, 15 F. Supp. 229 (Ct. CI. 1936);

Brown-Wheeler Co., Inc., 21 B.T.A. 755 (1930); David Gray, 12 B.T.A. 956

(1928); Luman W. Goodenough, 12 B.T.A. 935 (1928); Paul R. Gray, 12 B.T.A.

916 (1928); James Couzens, 11 B.T.A. 1040 (1928).
«=Homan Mfg. Co. v. Long, 242 F.2d 645, 651 (7th Cir. 1957), cert, denied,

361 U.S. 839 (1959).
"^ The power of the Service is not limited to placing a lien on the taxpayer's

property but also extends to seizure of his assets. Although the Code contains

certain exemptions, these will often represent a minor portion of the taxpayer's

assets. See N. 1 6 supra.
'''

In Lloyd v. Patterson, 242 F.2d 742 (5th Cir. 1957), the Service filed a fed-

eral tax lien pursuant to a jeopardy assessment "against all the properties of Lloyd
in favor of the United States," amounting to $165,631.25. Although the taxpayer

argued that the lien would elTectivcly leave him without sufficient assets to hire

competent legal and accounting services to meet the civil and criminal charges
then pending against him, the court concluded that even if proven, the taxpayer's

allegations would not be "extraordinary and exceptional circumstances warranting
the cancellation or abatement of the lien or enjoining the collection." 242 F.2d

at 744. See also United States v. Rubio, 404 F.2d 678 (7th Cir. 1968), cert,

denied. 394 U.S. 993 (1969) (taxpayer alleged that the seizure of his assets and

subsequent return of only $1,000 denied him effective assistance of counsel in

criminal charges then pending against him).

^'*See, e.i;., Willits v. Richardson, 497 F.2d 240 (5th Cir. 1974) ("every mean-

ingful asset" of the taxpayer seized); Kimmel v. Tomlinson, 151 F. Supp. 901,

902 (S.D. Fla. 1957) ("every hit of property (inclusive of bank accounts) of

both taxpayers (and their wives) had been seized" (emphasis in original)). See

also Clark v. Campbell, 501 F.2d 108, 122-123 (5th Cir. 1974), citing Gould,

Jeopardy Assessments: When They May Be Levied and What to Do About Them,
18 N.Y.U. Inst. 937 (1960): "The taxpayer may become 'indigent over-

night' . . . . : 'The action of freezing the assets of the taxpayers prevents them
from paying fire insurance premiums on their property, making necessary repairs,

paying real estate taxes and from using their funds for the protection of their

property and for ordinary living expenses.'
"
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review of case histories suggests that the Service seeks to maximize the

impact that a termination or jeopardy assessment has on the taxpayer

and that it fails to make certain that each computed assessment is justi-

fied.-'" Akhough this may have been an unintended consequence under

the statutory scheme, the summary seizure power may leave the tax-

payer totally without assets to defend against arbitrary governmental
action and at the whim of the Service.

Additionally, the Service has been criticized for using its summary
seizure power to accomplish ends sought by other law enforcement

agencies.^" In the area of narcotics enforcement, the Service had set up
one project which was intended to combine tax enforcement procedures
with weapons generally available to the government to combat illegal

narcotics."'' As a result of this arrangement, the Service used the sum-

mary seizure power at their disposal to penalize taxpayers suspected of

'"''

See, e.i;., Odcll, Assessments: Wliat Are They—Ordinary? hnniediate? Jeop-

ardy?, 31 N.Y.U. Inst. 1495 (1973). Odcll argues that "the Internal Revenue
Service usually makes the jeopardy assessment by computing the greatest liability

possible and immediately attempting to collect this amount by summary proce-

dures, leaving the taxpayer denuded of all of his worldly possessions." Id. at

1512. See generally the cases collected therein: Pizzarello v. United States, 408
F.2d 579 (2d Cir.), cert, denied, 396 U.S. 9S6 (1969) (jeopardy assessment of

$282,440): Homan Mfg. Co. v. Long, 264 F.2d 158 (7th Cir. 1957), cert, denied,

361 U.S. 839 (1959) (jeopardy assessment of S3 million where Service admitted

maximum tax liability of $300,000); Mclvin BIdg. Corp. v. Long, 262 F.2d 920

(7th Cir. 1958) (jeopardy assessment of $550,000 where maximum tax due was

$58,000).
'^
Sec, e.g., Tarlow, Criminal Defendants and Abuse of Jeopardy Tax Proce-

dures, 22 U.C.L.A.L. Ri;v. 1191 (1975); Silver, Terminating the taxpayer's tax-

able year: How IRS uses it against narcotics suspects, 40 J. Taxation 1 10 ( 1974);
Note, Jeopardy Assessment: The Sovereign's Stranglehold, 55 Geo. L.J. 701

(1967).
^' See Silver, Terminating tlie taxpayer's taxable year: How JRS uses it against

narcotics suspects, 40 J. Taxation 110 (1974); Taxing Tactic: Tlie IRS Swiftly
Grabs Drug Suspects' Assets in Crackdown Efjort. Wall Street J., April 10, 1974,
at 1, col. 1 (West Coast Ed.). Silver cites an Internal Revenue Manual supple-

ment, dated November 10, 1971, which describes the Service's "Narcotics Project"
as designed to

"
'disrupt the distribution of narcotics through the enforcement of

all available tax statutes . . . maximum use [is to be] made of jeopardy, quick,
and transferee assessments, and termination of taxable periods.'

"
40 J. Taxation

at 111 n.l. In addition, Silver cites a directive from one of the District Directors

to his field personnel: "The Phoenix District is fully committed to the narcotics

trafllckers project. An integral function to the success of the operation is the

prompt termination of tax years, etc. When we are in possession of facts which
warrant such action . . . procedures will be developed so that terminations, etc.,

can be made in less than two hours .... Emergency situations may be handled

orally and covered there iftcr by written reports." Id. at 110.

The Service has stated that it has terminated the narcotics tralTickers program.
Referring to an internal audit report, Commissioner Donald Alexander testified

before the House Committee on Wa)s and Means:

1 think that report dealt with a program of the Internal Revenue Service which
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violating the narcotics laws/- and to deprive them of capital which the

Service believed was being used in illegal activities/-' In one case a

jeopardy assessment was used to seize "every meaningful asset" of a tax-

payer, merely on the basis of the government's "vague suspicion" that

the taxpayer had been involved in illegal activities/' The tendency for

abuse of the Service's power in such arrangements is clear: Instead of

using the summary seizure power only to protect the legitimate govern-

mental interest in the collection of taxes, present law encourages both

the Service and the police to disregard constitutionally mandated pro-

cedures for ferreting out crime,
^'' and to substitute for them an arbitrary

system based on expediency/"

we have terminated, a narcotics program. We are in favor of narcotics traf-

fickers paying their taxes.

They are called on to do so, and the penalties for nonpayment and tax eva-

sion apply to them. However, we are not in favor of using tools or weapons
or powers given us to enforce the tax laws as a means to achieve other goals,

however worthy.

Hearings on Proposals for Administrative Chanties in Internal Revenue Service

Procedures, Before the Subcommittee on Oversight of tlie House Committee on

Ways and Means, 94th Cong., 1st Sess. 373 (1975).
'^'- See Staff of the Subcommittee on Internal Revenue Taxation, 85th

Cong., 1st. Sp.ss., Progress Report on Internal Revenue Administration

73 (Comm. Print 1957), cited in Note, Jeopardy Assessment: The Sovereign's

Stranglehold, 55 Geo. L.J. 701, 704 (1967) ("a frequent complaint is that jeop-

ardy assessments are being used in specific instances for punitive and not revenue

purposes").
^'Sce Hearings on Proposals for Administrative Changes in Internal Revenue

Service Procedures, Before tlie Subconuinttee on Oversight of the House Committee

on Ways and Means. 94th Cong., 1st Sess. 380 (1975): "As the Narcotics Traf-

fickers Project progressed, the Service became increasingly concerned about the

emphasis placed upon depriving narcotics traffickers of their working capital as

opposed to emphasis that should be placed on enforcing the tax laws."
'^

Willits V. Richardson, 497 F.2d 240, 245 (5th Cir. 1974). Tne court sum-

marized the Service's evidence upon which the jeopardy assessment was based as

"scanty and largely inaccurate information which, at best, amounted to nothing
more than a vague suspicion that [the taxpayer] must have come by her jewelry
and cash by improper means since she admitted that she gambled for a living and

was being kept by a man who police believed was dealing in narcotics." (Foot-

note omitted.) See also Aguilar v. United States, 501 F.2d 127, 130 (5th Cir.

1974), in which the Service seized an alien taxpayer's truck and money, "with no

more than a vague suggestion that the Government 'suspected" that these strangers

were trafficking in drugs."

""'•See, t'.,c'., United States v. Bonaguro, 294 F. Supp. 750, 753-54 (E.D.N.Y.
1968), affd sub nom.. United States v. Dono, 428 F.2d 204 (2d Cir.), cert,

denied, 400 U.S. 829 (1970) : "The inference is—in short—that [the Service] had

not acted under the statute to protect the revenue interest and collect a tax that

seemed to be in jeopardy, but had made a merely colorable use of the statutory

forms at the suggestion of another agency of government in accordance with a

pattern of conduct that is not strange to the courts." See also Willits v. Richard-

son, 497 F.2d 240 (5th Cir. 1974).
"The court in Willits v. Richardson, 497 F.2d 240, 246 (5th Cir. 1974), con-
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A further danger posed by the Service's summary seizure power is

that the mere threat of an assessment can have the effect of coercing

taxpayers into complying with the government. For instance, in For-

tiigno V. Commissioner,^'' the Service told a group of taxpayers after an

audit that "they stood in danger of jeopardy assessments and possible

criminal proceedings."'^ After two months of negotiating with the Ser-

vice the group of eight taxpayers comprising the family partnership

under investigation agreed to deposit with the District Director $1 mil-

lion, to be credited against any tax deficiencies which the District Di-

rector might find. Despite the fact that the Service later agreed to reduce

the aggregate deficiencies to one tenth the original amount, or a sum

slightly in excess of $100,000,''' the court found that under the statute

the taxpayers were not entitled to interest on the additional amount

which they had felt compelled to deposit with the District Director.'"

Similarly, in Foundation Co. v. United States,''^ the taxpayer agreed
to comply with Service demands, presumably in order to avoid an im-

pending seizure of his property. After a telephone conversation with the

eluded:

The IRS has been given broad power lo take possession of the property of

citizens by summary means that ignore many basic tenets of pre-seizure due

process in order to prevent the loss of tax revenues. Courts cannot allow these

expedients to be turned on citizens suspected of wrongdoing—not as lax col-

lection devices but as summary punishment to supplement or complement regu-
lar criminal procedures. The fact that they are cloaked in the garb of a tax

collection and applied only by the Narcotics Project to those believed to be

engaged in or associated with the narcotics trade must not bootstrap judicial

approval of such use.

An additional criticism of the narcotics project is that it fosters the type of

relationship between Service agents and police which encourages violations of

constitutional rights by one agency in the hope that fruits of that illegality can

successfully be used by the other agency to prosecute the individual in question.
Several cases suggest that the Service docs seek to use evidence obtained in illegal

searches and seizures by police in order to compute jeopardy assessments or to

bring civil charges of tax deficiencies. See, c.t,'., l^izzarcllo v. United States, 408
F.2d 579 (2d Cir.), cert, denied. 396 U.S. 986 (1969); Yannicelli v. Nash, 354
F. Supp. 143 (D.N.J. 1972); Efrain T. Suarez, 58 T.C. 792 (1972).
'353 F.2d 429 (3d Cir. 1965), cert, dismissed, 385 U.S. 954 (1966).
*" 353 F.2d at 430.
" The Service's original prediction was based on its mistaken view that Anthony

Fortugno was the sole owner of the Hudson Manure Co., from which the tax

liability generated. The Service changed its claim when the Superior Court of

New Jersey ruled that the company was owned by an eight way partnership.
''° The court found that the Service had not actually made an assessment against

the taxpayers nor had it acquiesced in a proposed deficiency. Consequently, the

court ruled that the payments deposited with the District Director were not over-

payments within the meaning of the statute providing for interest on overpay-
ments.

^^ 15 F. Supp. 229 (Ct. CI. 1936).

80-321 O - 77 - 35
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Commissioner, the taxpayer agreed to waive the statute of hmitations

which was about to terminate and not to file any claim for an abatement

or a bond. The Commissioner immediately postponed the collection of

an assessment which had been computed for $447,623.09.^'-' The court

found that although the assessment had not been made because of any

fear that the collection of the tax would be jeopardized by delay, the

Commissioner's reasons for making the assessment were not subject to

review and the taxpayer was foreclosed from recovering any additional

tax which might have been over assessed. The court found that the tax-

payer had waived any right to have the Commissioner's determination

of the amount reviewed since he had not filed the bond required for such

review before the Tax Board.''"'

The summary seizure power also gives the Service the ability to ex-

tend the statute of limitations which would otherwise prevent the assess-

ment of additional taxes beyond the normal three-year period.^* Be-

cause the notice of deficiency need not be sent until 60 days after an

assessment, the Service can assess the taxpayer immediately prior to the

termination of the limitations period and wait 60 days before mailing

the notice of deficiency."'"' This enables the Service to extend the statute

•'•-

Although ihe causal connection between the taxpayer's offer to waive the

statute of limitations and not to file a claim for an abatement or a bond and the

Commissioner's decision to postpone tlie immediate collection of the assessment

is speculative, it is at least arguable that the possibility of having an immediate

seizure of his assets amounting to $447,623.09 was a paramount concern to the

taxpayer.
''' The court slated "the Commissioner did not make the jeopardy assessment

because of any apprehension or belief on his part that collection of the tax would

be jeopardized by the inability of the plaintill to pay the amount which appeared
at that time to be due." 15 F. Supp. at 245.

^'* See Note, Jenpardy Assessment: The Sovereii;n's Stranglehold, 55 Geo. L.J.

701, 719-22 (1967).
Sections 6501(a) and 6501(c)(2) provide that the applicable statute of limita-

tions for tax deficiencies which are not "willful attempts to evade" the payment
of a tax, is three years. However, taxpayers who fail to file any return may be

subject to a deficiency assessment at any time, and a return which omits more
than 25 percent of the property which is includable in gross income subjects its

maker to a deficiency assessment for up to six years. LR.C. §§ 6501(c)(3),

6501(e).
"'•'' Once the notice of deficiencv is sent, the statute of limitations stops running

for 60 days beyond the period during which the Service is prohibited from making
additional assessments. LR.C. § 65()3(a)(l). As a result, the limitations period
does not include the time during which the petition for redetermination is filed

with the Tax Court and pending, when subsequent appeals are taken and an addi-

tional 60 days. The extension does not apply to the deficiency upon which notice

is based, and hence, the Service cannot increase the deficiency. See Note, Jeop-

ardy Assessment: The Sovereign's Stranglehold, 55 Giio. L.J. 701, 720 n.l25

(1967), citing Comm"r v. Wil.son, 60 F.2d 501 (lOth Cir. 1932).
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of limitations for an additional 60 days, thereby giving it further time to

complete the audit. Although it may be argued that the statute of limi-

tations does not confer a right upon the taxpayer but is only a matter of

legislative grace,'''' the statutory language embodying the limitations

period does not provide any support for this practice."

Finally, the summary tax seizure provisions have been criticized as

being potentially detrimental to the exercise of constitutional rights not

necessarily connected with property interests.
•"'**

Although the Service

does maintain a procedure of internal controls over its assessment au-

thority and has announced a policy of self-restraint in using its power,

something more may be necessary. The past misuse of power under the

Code, together with current allegations of Service wrongdoing gen-

erally,^-' indicate the need for meaningful limitations which currently

do not exist.

Failure of Existing Remedies to

Provide Meaningful Safeguards

Statutory Safeguards

The Code does include provisions intended to safeguard taxpayer

interests:

•''Chase Securities Corp. v. Donaldson, 325 U.S. 304, 314 (1945).
•''" Section 6501 provides simply that "the amount of any tax imposed by this

title shall be assessed within three years after the return was filed (whether or not

such return was filed on or after the date prescribed) . . . and no proceeding in

court without such assessment for the collection of such tax shall be begun after

the expiration of such period."
''"

E.g.. sixth amendment right to counsel, see I.R.C. §§ 6321, 6322; Tarlow,
Criminal Defendants and Abuse of Jeopardy Tax Procedures, 22 U.C.L.A.L. Rev.

1191, 1210 (1975); fifth amendment privilege against self-incrimination, see Piz-

zarello v. United States, 408 F.2d 579 (2d Cir.), cert, denied, 396 U.S. 986

(1969); fourth amendment prohibition against unreasonable searches and sei-

zures, see Tarlow supra at 1208-209; first amendment freedom of the press, sec

Publishers New Press Inc. v. Moysey, 141 F. Supp. 340 (S.D.N.Y. 1956) (allega-

tions that jeopardy assessments were used to prevent publication of newspaper,
and not to protect collection of taxes).

''^

See, e.g., IRS Chief Says Pressures Prompt Some Tax Audits, Los Angeles

Times, Oct. 3, 1975, at 1, col. 1 (quoting Commissioner Alexander as admitting
that a "special services staff" (SSS) had been set up to investigate protestors, in-

cluding columnist Joseph Alsop, former New York Mayor John Lindsey. actress

Shirley MacLaine, the National Education Ass'n, and the American Jewish Con-

gress. Alexander admitted that the SSS had gone "way beyond the primary mis-

sion of the IRS"); LR.S. is Now Collecting Much More than Taxes. N.Y. Times,

April 20, 1975 (stating that Commissioner Alexander had admitted that the Ser-

vice had operated a special school for undercover agents. One such use of the

trained agents was "Operation Leprechaun," a Miami operation in which data

was gathered on the sex lives and drinking habits of 30 Florida political figures).
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( 1 ) The taxpayer may post a bond to stay the collection of the

assessment.*"^

(2) The Service may not sell any of the seized assets pending a

determination by the Tax Court/'^

(3) The Service has the power to abate an unreasonable assess-

ment.^-

(4) The taxpayer may seek judicial review under the statute/'^

However, the statutory remedies do not provide the taxpayer with a

means of questioning the validity of the Service's determination of jeop-

ardy. Instead, they only attempt to ameliorate the hardship which re-

sults under the summary seizure power. Because the remedies available

to the taxpayer do not give him a chance to question the underlying

reasons for the assessment, the statutory safeguards do not minimize the

potential for abuse. Furthermore, the statutory remedies fail in their

essential purpose and are of only limited utility in lessening the hard-

ship which occurs as a result of the seizure power.

Posting a Bond. The first statutory safeguard afforded the taxpayer

is the ability to stay the collection of the assessment or the continued

possession by the Service of the assets pending the determination of his

case in the Tax Court by posting a bond.''^ The remedy fails in its pri-

mary purpose of protecting taxpayer interests since the statute requires

that the bond be equal in amount to that of the assessment.''"' The Ser-

vice can obviously frustrate the use of this remedy by depleting the tax-

payer's resources with which he might have posted the necessary bond

or by utilizing its discretion to foreclose the posting of the bond until

irreparable injury has occurred.'''' A large assessment which is not in-

<=°I.R.C. §§ 6863, 6851(e).
"I.R.C. §§ 6331(a), 6863(b)(3).
«M.R.C. § 6861(g).
•"-l.R.C. §§ 6213(a), 6532.

'''Section 6863 applies to jeopardy assessments. Section 6851(e) applies to

termination assessments. Although under normal, nonjeopardy procedures, assess-

ments wili be prohibited until all appeals from an adverse Tax Court determina-

tion have been exhausted, where a jeopardy assessment is made the taxpayer must

file a bond as provided for in section 7485 in order to stay the sale of seized

property pending an appeal of the Tax Court decision. I.R.C. § 7481; Reg.

§ 301.6863-2(a) (2). In order to stay the forced sale of assets pending review of

the Tax Court decision, section 7485 requires that the bond must be double the

amount of the portion of the deficiency in respect of which the notice of appeal
is filed, unless a jeopardy bond was already filed under the income or estate tax

laws. I.R.C. §S 7485(a)'(i), (a)(2).
''•'' I.R.C. §§ 6863(a), 6851(e). However, the taxpayer may stay the collection

of a portion of the assessment by posting a bond equal to that amount. Ibid.
"•^ The Code states that the bond must be filed "within such time as may be
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tended to foreclose the bond remedy can have that effect by depriving

the taxpayer of the collateral which is required in order to obtain a com-

mercial bond.''" This result has prompted many commentators to call

the remedy "illusory,"'"'^ and at least one court to characterize it as a

"mockery."
«"

Prohibition on Sale of Seized Assets. The Code also attempts to pro-

tect taxpayer interests by placing limitations on the power of the Service

to sell seized property pending a determination by the Tax Court or

until the time within which the taxpayer can file a petition for review

expires. Although staying the forced sale of seized assets will obviously

fixed by regulation." I.R.C. § 6863(a). Section 301.6863-1 (a) (2) of the regUr

lations provides:

(2) The bond may be filed—
(i) At any time before the time collection by levy is authorized under

section 6331(a), or

(ii) After collection by levy is authorized and before levy is made on

any property or rights to property, or

(iii) In the discretion of the district director, after any such levy has

been made and before the expiration of the period of limitations on collection.

Note, Jeopardy Assessment: The Sovereii^ri's Stranglehold, 55 Geo. L.J. 701, 705

n.28 (1967), points out that since section 6331(a) authorizes the immediate

collection without regard to the normal ten day waiting period, section 301.6863-1

(a) (2) (iii) of the regulations leaves the taxpayer's "right" to post a bond subject

to the discretion of the District Director.

"'See Kimmel v. Tomiinson, 151 F. Supp. 901, 902 (S.D. Fla. 1957):

In the instant case every hit of property (inclusive of bank accounts) of both

taxpayers (and their wives) has been seized; it would seem to be mere mocker)'
to say they, after they have been stripped of all assets, are protected in that

they may either post a bond or pay the three hundred odd thousand dollars of

taxes and penalties assessed in order to stay the waste of a forced sale of their

assets and the certain destruction of their business. (Emphasis in original.)

See also Shelton v. Gill, 202 F.2d 503, 507 (4th Cir. 1953); Macejko v. United

States, 174 F. Supp. 87, 89 (N.D. Ohio 1959).
A commercial surety company is likely to require that the taxpayer have assets

at least equal to the amount of the assessment. See Gould, Jeopardy Assess-

ments: When They May Be Levied and What to Do About Them, 18 N.Y.U.
Inst. 937, 945 (1960); Note, Jeopardy Assessment: The Sovereign's Strangle-

hold, 55 Geo. L.J. 701, 705 (1967). However, in Yoke v. Mazzeilo, 202 F.2d

508 (4th Cir. 1953), the court indicated a willingness to allow the taxpayer to

seek aid from personal friends. The court held that it was an abuse of discretion

for a District Director to refuse to accept the surety of two friends of the tax-

payer when such surety amounted to unencumbered real estate valued at over

twice the amount of the assessment.
"^

See, e.g., Gould, Jeopardy Assessments: When They May Be Levied and
What to Do About Them, 18 N.Y.U. Inst. 937, 944 (1960); Tarlow, Criminal

Defendants and Abuse oj Jeopardy Tax Procedures, 22 U.C.L.A.L. Rev. 1191,

1197 (1975); Note, Jeopardy Assessment: The Sovereign's Stranglehold, 55 Geo.
L.J. 701, 705 (1967).
«M51 F. Supp. at 902.
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lessen the injury which otherwise might result, the remedy extends only

to certain assessments; the Service may sell seized assets whenever (1)

the taxpayer consents to the sale, (2) the property is perishable or (3)

the net proceeds of an eventual sale would be greatly reduced by the

cost of conserving the asset until a final adjudication.""'

Power to Abate Unreasonable Assessment. A third procedural remedy

gives the District Director the power to abate an assessment if he con-

cludes that the payment is not in jeopardy.'' or to adjust the assessment

if he concludes that the original assessment was unreasonably high.''"

However, the power to abate an assessment which has already been de-

clared has little chance of protecting taxpayer interests. Since the deci-

sion as to whether or not to abate an initial assessment may come after

the taxpayer has already been deprived of the use of his property, the

remedy may come after irreparable injury has already occurred. In

addition, when the plea for an abatement is filed with the same District

Director who originally made the assessment, he is unlikely to be recep-

tive to arguments that the initial assessment was the product of misjudg-

ment on his part and that it should now be modified or terminated.'^

Statutory Review. The taxpayer who has had his assets seized or en-

cumbered under a tax lien may seek a judicial redetermination of the

amount due. There is, however, no provision for review of the Com-
missioner's determination that the collection of the tax was in jeopardy

at the time of the seizure or filing of the lien.'^ Under normal deficiency

proceedings the government is denied the ability to take collection action

against the assets of a taxpayer prior to the time allowed for filing a peti-

'"' See N. 32 supra. But, where the District Director improperly seeks to sell

seized assets under one of the above exceptions his decision may be enjoined.

See Smith v. Flinn, 262 F.2d 781 (8th Cir. 1958), modified per curiam, 264 F.2d

523 (8th Cir. 1959).
"M.R.C. § 6861(g); Reg. § 301.6861-1 (f).

'-Reg. § 301.6861-l(e).
'^Section 301.6861-1 (f) (3) of the regulations specifies only that a "[r]equcst

for abatement of a jeopardy assessment, because jeopardy does not exist, shall be

filed with the district director, shall state fully the reasons for the request, and

shall be supported by such evidence as will enable the district director to deter-

mine that the collection of the deficiency is not in jeopardy." See i^enerally Miller,

Jeopardy and Oilier Summary Assessmems, 1 N.Y.LJ. Inst. 195, 200 (1949).
Since the provision for abatement appears only within the section dealing with

jeopardy assessments, arguably, this remedy does not apply where termination

assessments are made pursuant to section 6851. Tarlow, Criminal Defendants and

Abuse of Jeopardy Ta.x Procedures, 22 U.C.L.A.L. Rev. 1191, 1198 n.57 (1975).
''^

See, e.g., Veeder v. Comm'r, 36 F.2d 342 (7th Cir. 1929); Adler v. Nicholas,

70 F. Supp. 514 (D. Colo. 1946), revd on otlier i^rounds, 166 F.2d 674 (10th

Cir. 1948); Foundation Co. v. United States, 15 F. Supp. 229 (Ct. CI. 1936);

Brown-Wheeler Co., Inc., 21 B.T.A. 755 (1930); David Gray, 12 B.T.A. 956

(1928); Luman W. Goodenough, 12 B.T.A. 935 (1928); Paul R. Gray, 12 B.T.A.

916 (1928); James Couzens, 11 B.T.A. 1040 (1928).
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tion for redetermination and during the period witiiin which Htigation

is pending in the Tax Court."'' By contrast, the jeopardy taxpayer's assets

are immediately subject to seizure."'' His only remedy is to file a petition

for redetermination in the Tax Court or to pay the amount of the de-

ficiency and then claim a refund.'"

Both the Tax Court redetermination and the suit for a refund suffer

from two defects: ( 1 ) They are time consuming
"^ and (2) they do not

allow the taxpayer to challenge the underlying reasons for the assess-

ment.'" The suit for a refund is additionally difficult for the taxpayer to

utilize since he must first pay the full amount of the assessment. ^"^ The

amount of the assessment together with the cost of litigating a refund

suit can easily have the effect of entirely foreclosing this remedy. Fur-

thermore, the ability of the Service to seize assets which are being used

to violate the revenue laws, without applying the value of the seized items

to the asserted tax liability, further enables the government to effectively

thwart district court review.'^^

Injunctive Relief

A taxpayer may be able to enjoin the continuance of a jeopardy as-

sessment if he can adequately overcome statutory preclusion of such

"I.R.C. § 6213(a).
''^ See Ns. 12-13 supra.
''^ l.R.C. § 6213(a). The taxpayer must file a petition with the Tax Court for

a redetermination within 90 days of receiving the notice of deficiency. The notice

of deficiency must be sent the taxpayer within 60 days of the assessment. I.R.C.

§ 6861(b).
A suit for a refund may not be litigated for six months following the filing of

the claim, unless an earlier rejection of the claim occurs. I.R.C. § 6532(a).
'"^ Keir & Argue, Tax Court Practice 35 (4th cd. 1970), suggests that al-

though the taxpayer has a right to petition the Tax Court within 90 days of re-

ceiving the deficiency notice, the Tax Court may not decide the case for two years.
Since the time required to litigate the refund suit necessarily depends on the time

necessary to obtain an administrative rejection of the claim, it is difficult to deter-

mine whether Tax Court review or a refund suit would produce a quicker result.

See i^enerally Note, Termination of the Taxable Year: The Need for Timely
Judicial Review. 48 S. Cal. L. Rev. 184, 194-95 (1974). See also Laing v.

United States, 96 S. Ct. 473 (1976); United States v. Hall, 96 S. Ct. 473 (1976).
'^See, e.i;.. Vceder v. Comm'r, 36 F.2d 342 (7th Cir. 1929); Adler v. Nicholas,

70 F. Supp. 514 (D. Colo. 1946), rev'd on other i^rounds, 166 F.2d 674 (10th
Cir. 1948); Foundation Co. v. United States, 15 F. Supp. 229 (Ct. CI. 1936);
Brown-Wheeler Co., Inc., 21 B.T.A. 755 (1930); David Gray, 12 B.T.A. 956

(1928); Luman W. Goodenough, 12 B.T.A. 935 (1928); Paul R. Gray, 12 B.T.A.
916 (1928); James Couzens, 11 B.T.A. 1040 (1928).

'""Flora V. United States, 362 U.S. 145 (1960).
**^

Tarlovv, Criminal Defendants and Alnise of Jeopardy Tax Procedures, 22
U.C.L.A.L. Rev. 1191, 1199, n.70 (1975), and the accompanying text, which
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review.^- Because a suit for an injunction may review the propriety of

the assessment at an earlier stage than is normally available under statu-

tory review, this remedy is more likely to prevent abuses. Although

injunctions have successfully been employed to curtail abusive assess-

ments,^-=' courts generally have not been inclined to enjoin the summary
seizure powers given the Service/'' Furthermore, even if injunctions

were liberally granted, because an injunction still requires time and

money to litigate and docs not always prevent irreparable injury which

may result from immediate seizure, the government could still abuse its

assessment power.

Although the Code prohibits any "suit for the purpose of restraining

the assessment or collection of any tax,"
"^^

it is possible for a taxpayer

to obtain injunctive relief. For instance, taxpayers who have not re-

ceived the required statutory notice of deficiency are authorized to obtain

injunctive relief under sections 6212 and 6213.'*'' In addition to this

statutory exception to the Anti-Injunction Act embodied in section

7421(a), courts have created a judicial exception to the statute where

the taxpayer can show extraordinary and exceptional circumstances.

The Supreme Court, in Miller v. Standard Nut Margarine Co. of

Florida,
^^ fashioned the judicial exception to the general rule barring

injunctive relief. In Standard Nut the Court temporarily enjoined the

suggests that since the Service has the power to seize property subject to forfeiture

without crediting it against the asserted tax liability, the government could use its

power over I'orleitures to further deplete the taxpayer's assets.

«-l.R.C. § 7421(a).
"-•1 Most recently, in Commissioner v. Shapiro, 96 S. Ct. 1062 (1976), the

Court held that a taxpayer was not foreclosed from enjoining a jeopardy assess-

ment levied pursuant to section 686! of the Internal Revenue Code. See discus-

sion accompanying Ns. 100-111 infra.
*'*

Referring to the precursor to the present Anti-Injunction Act, Justice Stone,

dissenting in Miller v. Standard Nut Margarine Co., 284 U.S. 498, 511 (1931)

found: "Enacted in 1867, this statute, for more than sixty years, has been con-

sistently applied as precluding relief, whatever the equities alleged." Similarly,

the Supreme Court's decision granting injunctive relief in Standard Nut was re-

garded as "a tribute to the tenacity of the American taxpayer." Gorovitz, Fed-

eral Taxes 446 (1932).
** Section 7421(a) states: "except as provided in sections 6212(a) and (c),

6213(a) and 7426(a) and (b)(1), no suit for the purpose of restraining the

assessment or collection of any tax shall be maintained in any court by any per-

son, whether or not such person is the person against whom such tax was

assessed."
*^

Ibid. The statutory notice of deficiency must be sent to the taxpayer within

60 days of the assessment. Injunctive relief is available regardless of whether the

seizure or lien is made pursuant to a jeopardy or a termination assessment. Laing
v. United States, 96 S. Ct. 473 (1976); United States v. Hall, 96 S. Ct. 473

(1976).
«'>284 U.S. 498 (1932).
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collection of a tax under the Oleomargarine Act of 1886.*'' After ex-

amining the language of the act, the Court concluded that the taxpayer's

product could not have been reasonably taxed, hence, the order of the

Commissioner was "arbitrary and oppressive."**** The Court declined to

hold that Congress's expressed desire to forbid an injunction of a tax

based upon its alleged illegality was controlling; instead, the Court con-

cluded that the tax "could by no legal possibility have been assessed"

against the taxpayer.*"* Because the Commissioner's act was arbitrary

and capricious and would have resulted in irreparable injury to the tax-

payer, the Court held that the case presented "special and extraordinary

facts and circumstances" which justified the granting of injunctive

relief.""

Although the judicial exception to section 7421 (a) remains, the Court

has repeatedly construed it narrowly. In Enochs v. Williams Packing &
Navigation Co.,"^ the Court found that the government's claim for social

security and unemployment taxes was "not without foundation""- and

refuse to enjoin the collection of back taxes. In doing so, the Court in-

dicated that in order to succeed the taxpayer would have had to show

(1) there was a substantial certainty of winning on the merits and (2)

collection of the tax would have caused irreparable injury for which

there was no legal remedy."^

"Oleomargarine Act of Aug. 2, 1886, 24 Stat. 209, as amended by the Act of

May 9, 1902, 32 Stat. 194.

^«284 U.S. at 510.
^" The Court indicated that the Anti-Injunction Act would not prohibit an in-

junction based upon the type of illegality found in the instant case, but would

prohibit an injunction based upon mere error in the amount of the tax. Ibid.

"'^/c/. at 510-11.

»^370 U.S. 1 (1962), reheariiii^ denied. 370 U.S. 965.
"- 370 U.S. at 8. The Court held that "whether the Government has a chance

of ultimately prevailing is to be determined on the basis of the information avail-

able to it at the time of suit." Id. at 7.
"^ 370 U.S. at 7. The Court in Wdliams Packing & Navigation Co. concluded

that it did not have to reach the issue of whether or not the ta.\ asserted against
the taxpayer would have caused irreparable injury. Finding that the taxpayer was

required to show both irreparable injury and that the government could not estab-

lish its claim, the Court held that the taxpayer's right to injunctive relief was fore-

closed by his inability to win on the second issue. The conclusion that irreparable

injury and the absence of an adequate legal remedy were not alone sufficient to

warrant the granting of injunctive relief was based on a comparison of section

7421(a) with the Tax Injunction Act of 1937, which, by its express terms, forbade

the granting of an injunction "where a plain, speedy, and efficient remedy may
be had at law or in equity in the courts of such State." 50 Stat. 738, as amended,
28 U.S.C. § 1341. The Court concluded that "if Congress had desired to make
the availability of the injunctive remedy against the collection of Federal taxes

not lawfully due depend on the adequacy of the legal remedy, it would have said

so explicitly. Its failure to do so shows that such suit may not be entertained
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In the companion cases of Bob Jones University v. Siinon^* and

Alexander v. "Americans United,'"''' the Supreme Court again construed

the judicial exception to section 7421(a) narrowly. The Court held

that injunctive rehef could not be granted to two, nonprofit, educational

organizations which sought to contest the revocation of their tax-exempt

status."" In deciding the cases, the Court admitted a willingness to con-

strue the Anti-Injunction Act almost in its literal terms,^^ and as intended

to assure a "minimum of precnforcement judicial interference."^^

Even though the test developed in Standard Nut and Williams Pack-

ing & Navigation Co. has repeatedly been construed narrowly, courts

merely because collection would cause irreparable injury, such as the ruination

of a taxpayer's enterprise." 370 U.S. at 6.

'•"'416 U.S. 725 (1974).
»-'416 U.S. 752 (1974).
"'"' In both cases the taxpayer argued that the Service's decision to terminate its

tax-exempt status, pursuant to section 501(c)(3), would have the effect of re-

ducing charitable contributions, since contributors would lose the favored tax

treatment under section 170(c)(2). In Bob Jones University v. Simon, 416 U.S.

725 (1974), the Service terminated the university's tax-exempt status for main-

taining racially discriminatory admissions policies. In Alexander v. "Americans

United," 416 U.S. 752 (1974), the favored status was withdrawn because the

educational corporation had violated the statutory lobbying rules. The decisions

construe suiis enjoining "the assessment or collection of any tax" broadly, and

foreclose any argument that the Anti-Injunction Act prohibits injunctions only

where the tax has been definitively determined. See {generally Asofsky, Injunc-

tions and Declaratorx Jiidgnients in Federal Tax Controversies, 28 Rutgers L.

Rev. 785, 803 (1975).
'•'" The majority referred to Standard Nut as a "significant deviation from prece-

dent," and indicated that "read literally," Standard Nut would "effectively repeal"

the Anti-Injunction Act. 416 U.S. at 744. Justice Blackmun, dissenting in Alex-

ander V. "Americans United," expressed the opinion that the Court was now

interpreting the Anti-Injunction Act even more literally than it had in WUIiams

Packini^ & Navii^atinn Co.: "To read Williams Packing as broadly as the Court

does today is to make § 7421(a) more restrictive than the Court in Williams

Packing or Congress intended. The result is that § 7421(a) becomes an absolute

bar to any and all injunctions, irrespective of tax liability, of purpose or effect of

the suit, or of the character of the Service's action." 416 U.S. at 771. See also

416 U.S. at 736.

"*The Court stated;

The Anti-Injunction Act apparently has no recorded legislative history, but its

language could scarcely be more explicit
—"no suit for the purpose of restraining

the assessment or collection of any tax shall be maintained in any court. . . ."

The Court has interpreted the principal purpose of this language to be the pro-

tection of the Government's need to assess and collect taxes as expeditiously as

possible with a minimum of precnforcement judicial interference, "and to re-

quire that the legal right to the disputed sums be determined in suit for a

refund." The Court has also identified "a collateral objective of the Act—
protection of the collector from litigating pending a suit for refund."

416 U.S. at 736 (footnote and citations omitted).
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have enjoined summary seizures under the Internal Revenue Code.'-'^

Recently, the Supreme Court declared that the Anti-Injunction Act did

not prohibit a taxpayer from obtaining injunctive relief where the facts

of the case brought it within the Williams Packing & Navigation Co. ex-

ception.^'"^ In Commissioner v. Shapiro, the Service assessed $92,726.41

in taxes against the taxpayer, and used notices of levy to freeze $35,000

in bank accounts and the contents of safe deposit boxes. ^"^ Because the

taxpayer was subject to an imminent extradition order and pending

criminal charges in a foreign country, he argued that he would not be

able to litigate the issue of the assessments unless he could use the money
in the levied bank accounts to post bail overseas.^"- The Court agreed

with the taxpayer's contention that the combined effect of the extradition

order and the jeopardy assessment would cause him irreparable injury,

"'' The Fifth Circuit has mainly been responsible for recent initiative in enjoin-

ing jeopardy or termination assessments. See, e.g., Lucia v. United States, 474

F.2d 565, 573 (5th Cir. 1973):

[TJhis court holds that a taxpayer under a jeopardy assessment is entitled to

an injunction against collection of the tax if the Internal Revenue Service's

assessment is entirely excessive, arbitrary, capricious, and without factual foun-

dation, and equity jurisdiction otherwise exists. We hold that such a set of

facts would bring the taxpayer within the narrow bounds of the exception to

the anti-injunction statute designed by the United States Supreme Court in

Standard Nut Mari^arine and Enochs. (Footnote omitted.)

See also Aguiiar v. United States, 501 F.2d 127 (5th Cir. 1974); WilHts v. Rich-

ardson, 497 F.2d 240 (5th Cir. 1974), rcvershii^ and remandini; 362 F. Supp.
456 (S.D. Fla. 1973), accord. Shapiro v. Secretary of State, 499 F.2d 527 (D.C.
Cir. 1974), cert, ^'ranted stth noni.. Comm'r v. Shapiro, 420 U.S. 923 (1975);

Sherman v. Nash, 488 F.2d 1081 (3d Cir. 1973); Pizzarello v. United States, 408

F.2d 579 (2d Cir.), cert, denied, 396 U.S. 986 (1969); United States v. Bona-

guro, 294 F. Supp. 750 (E.D,N.Y. 1968), a/J'd sub nom., United States v. Dono,
428 F.2d 204 (2d Cir.), cert, denied. 400 U.S. 829 (1970). But see Irving v.

Gray, 479 F.2d 20 (2d Cir. 1973); lanelli v. Long, 487 F.2d 317 (3d Cir. 1973),
cert, denied. 414 U.S. 1040 (1974); Lloyd v. Patterson, 242 F.2d 742 (5th Cir.

1957); Darnell v. Tomlinson, 220 F.2d 894 (5th Cir. 1955); Harvey v. Early,

160 F.2d 836 (4th Cir. 1947); Lalonde v. United States, 350 F. Supp. 976 (D.
Minn. 1972); Parrish v. Daly, 350 F. Supp. 735 (S.D. Ind. 1972); Hamilton v.

United States, 309 F. Supp. 468 (S.D.N.Y. 1969), a/J'd per curiam. 429 F.2d 427

(2d Cir. 1970), cert, denied. 401 U.S. 913 (1971); McAllister v. Cohen, 308

F. Supp. 5 1 7 (S.D.W. Va. 1 970) . aff'd per curiam, 436 F.2d 422 (4th Cir. 1 97 1 ) ;

Publishers New Press, Inc. v. Moysey, 141 F. Supp. 340 (S.D.N.Y. 1956); Com-
munist Party, U.S.A. v. Moysey, 141 F. Supp. 332 (S.D.N.Y. 1956).

^""Commissioner v. Shapiro, 96 S. Ct. 1062 (1976).
^"Wc/. at 1067. The assessments were based on deficiencies for the tax years

1970 and 1971. The 1970 assessment was based on an unexplained bank deposit

of $18,000 and the assessment for 1971, on "$137,280 derived from respondent's

alleged activities as a dealer in narcotics."

'"-'Although the taxpayer was subsequently extradited and was able to meet a

reduced bail amount, the Court remanded the case to the District Court to deter-

mine whether any additional irreparable injury remained from the levies. 96 S.

Ct. at 1074.
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and held that the Anti-Injunction Act did not foreclose injunctive

relief.
^"^2

To meet the first of the two requirements under Williams Packing &
Navigation Co. the taxpayer must show that the assessment is wholly

invalid, which can be done "only if it is . . . apparent that, under the

most liberal view of the law and the facts, the United States cannot es-

tablish its claim." "''' In Shapiro, the Court accepted the taxpayer's

argument that unless the government is required to disclose the factual

basis for the assessment, the taxpayer would never be able to prove the

government's inability to prevail on its claim. ^"''' The Court specifically

denied the government's contention that the Service could defeat the tax-

payer's request for injunctive relief merely by claiming that the assess-

ment was made in good faith.
^""

Although the Court left the taxpayer

with the ultimate burden of persuading the court of the propriety of in-

^"^ The Court explicitly noted that if the failure to obtain a final determination

in the Tax Court was due to the taxpayer's decision not to vigorously pursue that

remedy, then equity would intervene and his complaint for injunctive relief would
be dismissed. 96 S. Ct. at 1074 n.l5. This requires the taxpayer to continue

efforts to obtain relief in the Tax Court, while seeking injunctive relief.

1"^ Enochs V. Williams Packing & Navigation Co., 370 U.S. 1, 7 (1962).
^'''96 S. Ct. at 1070-1071.
^""

Although the Court found sufficient basis for its conclusion in the Willianis

Packing; & Navit^ation Co. exception to the Anti-Injunction Act, the Court stated

that "to permit the Government to seize and hold property on the mere good-faith

allegation of an unpaid tax would raise serious constitutional problems in cases,

such as this one, where it is asserted that seizure of assets pursuant to a jeopardy
assessment is causing irreparable injury." 96 S. Ct. at 1072.

The Court's opinion in WiHiams Packing & Navii;ation Co. suggests that, even

as applied to summary tax seizures, the good faith of the Service might be suffi-

cient to sustain the official conduct:

[Tjo require more than good faith on the part of the Government would unduly
interfere with a collateral objective of the Act—protection of the collector from

litigation pending a suit for refund .... [I]n general, the Act prohibits suits

for injunctions barring the collection of Federal taxes when the collecting offi-

cers have made the assessment and claim that it is valid.

370 U.S. at 7, 8. The opinion fails to state whether a finding of an improper
purpose alone would be a sufficient ground for granting an injunction. Compare
lanelli v. Long. 487 F.2d 317 {3d Cir. 1973), cert, denied, 414 U.S. 1040 (1974),
with Sherman v. Nash, 488 F.2d 1081 (3d Cir. 1973). In lanelli the court found

the Service's good faith to be relevant to whether or not the assessment was a

"bona fide effort to collect revenue." 487 F.2d at 318. However, the court con-

cluded that even though the purpose in levying the assessment was "to put eco-

nomic pressure upon persons believed to be engaged in large scale criminal activi-

ties," an injunction was effectively prohibited by section 7421(a) since the levies

were "potentially productive attempts to collect revenues." Id.

Although Shapiro apparently rejects the "good-faith" test in Williams Packing;
& Navii>ation Co., it fails to specify the effect that a finding of an improper pur-

pose in levying the assessment will have on a suit for injunctive relief.
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junctive relief/*^' the opinion clearly indicates a duty on the part of the

government to make available to the taxpayer facts in its sole possession

which could be used to test the validity of the assessment/"'^

The second requirement under Williams Navigation & Packing Co.

is that the taxpayer must be able to show that the collection of the tax

would cause irreparable injury for which there is no legal remedy. The

Court in Shapiro found compelling the taxpayer's argument that his ex-

tradition and incarceration without sufficient funds to post bail would

cause irreparable injury and prevent him from litigating the validity of

the assessment. The Court's decision leaves the way open for a taxpayer

who is not subject to extradition to argue that, because the freezing or

seizure of his assets will deprive him of the ability to hire competent

counsel to contest the tax liability or to defend against criminal charges,

the assessment will cause irreparable injury.^'^^

1°'
Referring to the standard enunciated in [Villiaivs Packing & Navigation Co.,

the Court held:

[T]he taxpayer himself must still plead and prove facts establishing that his

remedy in the Tax Court or in a refund suit is inadequate to repair any injury

that might be caused by an erroneous assessment or collection of an asserted tax

liability. Even then, the Government is not required to litigate fully the tax-

payer's liability outside the statutory scheme provided by Congress. It is re-

quired simply to litigate the question whether its assessment has a basis in fact.

"'^^ The Court upheld the decision of the court of appeals, even though it de-

clined to specify precisely how the government would make relevant facts avail-

able to the taxpayer on remand. The Court held that "it would appear to matter

little whether the Government discloses such information because it is said to

have the burden of producing evidence on the question or whether it discloses

such evidence by responding to a discovery motion made or interrogatories served

by the taxpayer." 96 S. Ct. at 1071.

Unfortunately, the Court failed to state whether the taxpayer can meet the

burden imposed on him by Williams Packing & Navigation Co. by merely attack-

ing the Commissioner's finding that collection of the tax was in jeopardy, or

whether he must also prove the substantive illegality of the tax. Lower courts

have generally focused on the inability of the Service to sustain the amount of the

deficiency. See. e.g.. Aguilar v. United States, 501 F.2d 127, 130 (5th Cir. 1974)

("total
—the word is total—lack of any basis for computing the quick terminated

tax"); Willits v. Richardson, 497 F.2d 240 (5th Cir. 1974) (insutTicient evidence

to link the taxpayer with an alleged sale of drugs on which tax was based); Lucia

V. United States, 474 F.2d 565 (5th Cir. 1973) (evidence that computations of

tax were taken from a single day's betting slips insufficient to demonstrate tax

liability); Pizzarello v. United States, 408 F.2d 579 (2d Cir.), cert, denied. 396

U.S. 986 (1969) (tax collected by use of a three day average of receipts and

extrapolated over a five year period found totally excessive). But cf.. United

States V. Bonaguro, 294 F. Supp. 750 (E.D.N.Y. 1968), aff'd sub nam.. United

States V. Dono, 428 F.2d 204 (2d Cir. 1969), cert, denied, 400 U.S. 829 (1970)

(finding that the Service had failed to make sufficient findings to warrant the con-

clusion that the Commissioner had maintained the requisite belief under the

statute that the tax payment was in jeopardy).
"' 5ee N. 37 supra.



508

340 TAX LAW REVIEW [Vol. 31:

Although Shapiro does give the taxpayer relief against irreparable

injury, the potential availability of that remedy cannot be an effective

substitute for measures which might prevent improper assessments in

the first place. Even under Shapiro, an injunction will be denied where

the injury resulting from the assessment is not irreparable, requiring the

taxpayer to seek an adequate remedy at law."" Secondly, even if an

injunction is granted, it will not lessen the irreparable injury which may
occur immediately upon levy or seizure. Finally, the determination

whether or not the Service has a chance of ultimately prevailing on its

claim is to be resolved on the basis of the information available to the

Commissioner at the time of suit; the government may still levy a spu-

rious assessment in the hope of obtaining information to justify its levy

or seizure prior to the suit."^

Constitutionality of Summary Seizure Power Under the

Fifth Amendment

To date, no arguments have been advanced that the jeopardy and ter-

mination assessment provisions are unconstitutional based upon the

guarantees of the fourth amendment."'- Where the constitutionality of

the summary seizure power has been attacked, the focus has been on

"" The fact that an assessment was computed on the basis of illegally seized

evidence will not be sufUcient grounds to warrant injunctive relief since the tax-

payer has an adequate remedy at law. See McAllister v. Cohen, 308 F. Supp. 517

(S.D.W. Va. 1970), afi'd per curiam, 436 F.2d 422 (4th Cir. 1971). See gen-

erally, Ns. 134—36 and the accompanying text infra.
"^ Where an injunction is sought for an assessment of a tax which had already

become due, there would be little sense in enjoining the collection of the tax; even
if the assessment could be declared invalid, such a ruling would not prevent the

Service from making additional assessments. However, in the case of a termina-

tion assessment, a tax may be correctly computed for the portion of the taxpayer's
taxable year, but not due for up to fifteen months. In such case, even if the tax

is correctly computed the taxpayer should not be denied the use of his assets un-

less the Service can prove that the collection of the tax is in jeopardy.
"-5i</ cf. General Motors Leasing Corp. v. United States, 514 F.2d 935 (10th

Cir.), cert, yranted, 96 S. Ct. 561 ( 1975). The court reversed a lower court de-

cision which had concluded that jeopardy assessments resulting in the seizure of

the taxpayer's automobile and documents were illegal seizures. However, the

court of appeals limited its analysis to a determination of whether the Service

had acted within the scope of the statutory authority granted them and did not

reach the constitutional issues. Furthermore, the court based its decision, in part,

on its finding that the lower court's reliance on the "malicious character" of the

seizures was clearly erroneous. Since the taxpayer has argued that the search and
seizure conducted by Service agents in carrying out the assessment was in viola-

tion of his constitutional right to privacy and, as such, was an ilfegal search and

seizure, the case offers the Supreme Court an opportunity to confront the fourth

amendment issues underlying the jeopardy assessment problem.
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the right to an adversary hearing prior to the seizure of assets, under the

fifth amendment due process clause."'' Although the Supreme Court

has held that the procedures do not constitute a denial of due process,"
'

because it limited its analysis to an alleged infringement of property

rights, it left open the question of whether or not the summary tax seizure

provisions violate the guarantees afforded personal rights under the

fourth amendment.

The claim that the summary seizure provisions result in a denial of

due process was decided by the Supreme Court in Phillips v. Commis-

sioner."^ The case arose out of the attempt by the government to use

"^ The fifth amendment to the Constitution states: "nor be deprived of life,

liberty, or property, without due process of law; nor shall private property be

taken for a public use, without just compensation." See, e.g., Phillips v. Comm'r,
283 U.S. 589 (1931); Dyer v. Gallagher, 203 F.2d 477 (6th Cir. 1953); Con-

tinental Products Co. V. CommY, 66 F.2d 434 (1st Cir. 1933); Hamilton v. United

States, 309 F. Supp. 468 (S.D.N.Y. 1969), aQ'd per curiam, 429 F.2d 427 (2d

Cir. 1970), cert, denied, 401 U.S. 913 (1971). See also Note, Jeopardy Assess-

ment: The Sovereign's Stranglehold, 55 Geo. L.J. 701 (1967); Note, Termination

of the Taxable Year: the Need for Timely Judicial Review, 48 S. Cal. L. Rev.

184, 196 (1974).
"*

Phillips V. Comm'r, 283 U.S. 589 (1931). However, in Laing v. United

States, 96 S. Ct. 473 (1976), and United States v. Hall, 96 S. Ct. 473, 485 n.26

(1976), the Court left open the question of the constitutionality of the jeopardy
and termination provisions under the fiftli amendment. Recently, the Court, in

Commissioner v. Shapiro, 96 S. Ct. 1062, 1072 (1976), noted the limitations on

the summary seizure power imposed by the Due Process Clause:

[T]o permit the Government to seize and hold property on the mere good-faith

allegation of an unpaid tax would raise serious constitutional problems in cases,

such as this one, where it is asserted that a seizure of assets pursuant to a jeop-

ardy assessment is causing irreparable injury. This Court has recently and re-

peatedly held that, at least where irreparable injury may result from a depriva-

tion of property pending final adjudication of the parties, the Due Process

Clause requires that the party whose property is taken be given an opportunity
for some kind of predeprivation or prompt post-deprivation hearing at which

some showing of the probable validity of the deprivation must be made. (Foot-
note omitted.)

"•"'283 U.S. 589 (1931). However, recently the Court distinguished the hold-

ing from dicta in Phillips, indicating an intention to construe Phillips narrowly.
The Court in Commissioner v. Shapiro, 96 S. Ct. 1062, 1073 (1976), stated:

[T]he Phillips case itself did not involve a jeopardy assessment and the tax-

payer's assets could not have been taken or frozen in that case until he had

either had, or waived his right to, a full and final adjudication of his tax lia-

bility before the Tax Court (then the Board of Tax Appeals). The taxpayer's
claim in that case was simply that a statutory scheme which would permit the

tax to be assessed and collccled prior to any judicial determination of his lia-

bility
—

by way of a refund suit or review of the Board of Tax Appeals' decision

was unconstitutional. [Footnote omitted.] Thus, insofar as Phillips may be said

to have sustained the constitutionality of the Anti-Injunction Act, as applied
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its summary seizure powers to collect unpaid profits and income taxes

from a transferee of the property of the taxpayer."'' The petitioner

argued that even though the jeopardy assessment could be tested under

deferred postseizure review, the assessment denied him due process. The
Court rejected the petitioner's argument, basing its conclusion on the

finding that summary proceedings to secure payment of obligations owed
to the government had consistently been sustained where later judicial

review of legal rights had been available."" Significantly, the Court ex-

pressly indicated that its decision was based solely on the alleged in-

fringement of property rights and not on an infringement of personal

liberty:

Where only property rights are involved mere postponement of the

judicial inquiry is not a denial of due process, if the opportunity given for

the ultimate judicial determination of the liability is adequate. Delay in

to a jeopardy assessment and consequent levy on a taxpayer's assets without

prompt opportunity for final resolution of the question of his liability by the

Tax Court, it did so only by way of dicta.

Moreover, the Court by way of dicta in Shapiro questioned the applicability of

Phillips where the taxpayer alleges that review in the Tax Court will be ineffective

in preventing irreparable injury. The Court stated:

[N]either the holding nor the dicta in Phillips supports the proposition that the
tax collector may constitutionally seize a taxpayer's assets without showing
some basis for the seizure under circumstances in which the seizure will injure
the taxpayer in a way that cannot be adequately remedied by a Tax Court judg-
ment in his favor.

""The assessment was made pursuant to section 280(a)(1) of the 1926 Code
which is substantially the same as section 6861 of the present Code.

"' 'The right of the United States to collect its internal revenue by summary
administrative proceedings has long been settled. Where, as here, adequate op-
portunity is afforded for a later judicial determination of the legal rights, sum-
mary proceedings to secure prompt performance of pecuniary obligations to the

government have been consistently sustained." (Footnote omitted.) 283 U.S.
at 595.

As was pointed out in the Court's opinion, "delay in the judicial determination
of property rights is not uncommon where it is essential that governmental needs be

immediately satisfied." Id. at 597. See, £-.,£,'., Central Union Trust Co. v. Garvan,
254 U.S. 554 (1921) (upholding statute allowing Congress to immediately seize

property supposedly belonging to the enemy); Adams v. City of Milwaukee, 228
U.S. 572 (1913) (upholding the confiscation and immediate destruction of milk
where it does not conform to municipal ordinances requiring tuberculin tests of
cows from which the milk came); Hutchinson v. City of Valdosta, 227 U.S. 303

(1913) (requiring property owners to install sewage systems in their houses within
30 days under penalty of fine and imprisonment for noncompliance); North
American Cold Storage Co. v. City of Chicago, 211 U.S. 306 (1908) (upholding
the summary seizure and destruction of food which was unfit for human con-

sumption).
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the judicial determination of property rights is not uncommon where it is

essential that Governmental needs be immediately satisfied.^^^

Consistent with the expressed limitation in Phillips, the Court has

specifically declined to hold that the government's need to collect taxes

may outweigh constitutionally protected personal rights. In Marchetti

V. United States''" and Grosso v. United States,'-'' the Court held that

the wagering tax statutes'-^ interfered with the privilege against self-

incrimination, and refused to uphold criminal convictions of those per-

sons asserting fifth amendment grounds as a justification for not comply-

ing with the statutes.^-- Rejecting the government's suggestion that the

Court could uphold the convictions by imposing use restrictions to the

wagering information which the taxpayer was required to provide, the

Court concluded that the taxing power granted Congress by the Con-

stitution was not meant to be interpreted as being superior to the consti-

tutional restrictions "which attend the exercise of those powers."
'^^

Marchetti and Grosso are applicable to the jeopardy assessment prob-

lem. In Pizzarello v. United States
'-' the taxpayer also had been charged

with violating the wagering statutes. As a result of its then recent deci-

sions in Marchetti and Grosso, the Supreme Court vacated the conviction

against Pizzarello for failing to comply with the wagering statutes."^ In

response, the Service computed a jeopardy assessment against Pizzarello

"®283 U.S. at 596-97 (citations omitted). See also Id. at 595-96: "Property

rights must yield provisionally to governmental need. Thus, while protection of

life and liberty from administrative action alleged to be illegal may be obtained

promptly by the writ of habeas corpus ... the statutory prohibition of any 'suit

for the purpose of restraining the assessment or collection of any tax" postpones

redress for the alleged invasion of property rights if the exaction is made under

color of their offices by revenue officers charged with the general authority to

assess and collect the revenue." (Footnote and citation omitted.)

""390 U.S. 39 (1968).
^=''390 U.S. 62 (1968).
^-^ Marchetti was convicted for failing to register and pay an occupational tax

required of those engaged in the wagering business, and for conspiring to evade

payment of the occupational tax. I.R.C. §§ 4411, 4412. Grosso was convicted

of failing to pay the excise tax on wagering, failing to pay the occupational tax

imposed on those in the business of wagering and for conspiracy to evade the

payment of these taxes. I.R.C. §§ 4401, 4411.
"-

Payment of the wagering tax does not "exempt any person from any penalty

provided by a law of the United States or of any state for engaging in the same

activity." I.R.C. § 4422.
^-^ "The Constitution of course obliges this Court to give full recognition to the

taxing powers and to measures reasonably incidental to their exercise. But we are

equally obliged to give full elTcct to the Constitutional restrictions which attend

the exercise of those powers." 390 U.S. 39 at 58.
^-' 408 F.2d 579 (2d Cir.), cert, denied, 396 U.S. 986 (1969).
^== Stone V. United States, 390 U.S. 204 (1968).

80-321 O - 77 - 36
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for the amount of the unpaid taxes.
^-"

Although in a subsequent pro-

ceeding the court merely enjoined the Service from continuing the as-

sessment,^-' it did suggest in dictum that since the statutory procedures

for contesting the assessment would have required Pizzarello to provide

wagering information, his fifth amendment privilege against self-incrimi-

nation would be violated.^-- Although Marchetti, Grosso and their ap-

plication to the jeopardy assessment problem in Pizzarello all dealt with

the constitutional protection of personal rights under the fifth amend-

ment, they implicitly suggest that the taxing power should not be used

to override constitutional guarantees of personal rights under the fourth

amendment, which also attend the exercise of the taxing powers.

Constitutionality of Service's Summary Seizure Power
Under the Fourth Amendment

The fourth amendment protects the individual from arbitrary govern-

mental intrusions ^-"' and acts as a limitation on the scope of governmen-

tal action.^'*" Because that amendment is not limited to the protection

of property rights,^'*^ analysis of the summary seizure power under the

fourth amendment is not barred by the Court's decision in Phillips}^'^

Although a jeopardy or termination assessment which deprives the tax-

payer of "every meaningful asset" or "every bit of property" may not

deny the taxpayer due process under the fifth amendment, if the sum-

mary seizure is an arbitrary exercise of governmental power it may un-

reasonably intrude upon the privacy of the taxpayer and violate his

fourth amendment rights.'''''

"' The jeopardy assessment was for $282,440.70. 408 F.2d at 582.
^-' The court found that the amount of the assessment was totally excessive

since it was based on a miscalculation and on unconstitutionally seized evidence.

See 408 F.2d at 583-85.

^-^See 408 F.2d at 587.

i2»5ee, e.g., Berger v. New York, 388 U.S. 41 (1967) ("the basic purpose of

the Fourth Amendment is to safeguard the privacy and security of individuals

against arbitrary invasions by governmental officials"); Ker v. California, 374

U.S. 23 (1963) ("implicit in the Fourth Amendment's protections from unrea-

sonable searches and seizures is its recognition of individual freedoms").

i^"5ee Silverman v. United States, 365 U.S. 505 (1961) ("at the very core of

the Fourth Amendment is the right of a man to retreat into his home and there

be free from unreasonable governmental intrusion").
"^ "The premise that property interests control the right of the Government to

search and seize has been discredited. Searches and seizures may be 'unreason-

able' within the Fourth Amendment even though the Government asserts a supe-

rior property interest at common law. We have recognized that the principal

object of the Fourth Amendment is the protection of privacy rather than property,

and have increasingly discarded fictional and procedural barriers rested on prop-

erty concepts." Warden v. Hayden, 387 U.S. 294, 304 (1967).
'^-

Although the fifth amendment is not limited to protecting property rights
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Although cases have relied upon the fourth amendment to invalidate

jeopardy assessments which have been based on illegally seized evi-

dence,''" courts have yet to consider whether the procedural require-

ments of the fourth amendment should be held to apply to summary tax

seizures generally. In order to evaluate fairly whether the fourth amend-

ment does apply to summary tax seizures it is necessary to consider

whether ( 1 ) the fourth amendment applies to prohibit governmental

conduct unrelated to the prevention of crime, (2) that amendment ap-

plies to noninvestigatory seizures and (3) assuming that the fourth

amendment does apply to the Service's summary seizure power, an as-

sessment under the present procedures, conducted without the consent

of a neutral, detached magistrate, is an unreasonable seizure within the

meaning of the fourth amendment.'6

Applicability of Fourth Amendment to

Prohibit Arbitrary Governmental Conduct

Unrelated to Prevention of Crime

Initial justification for extending the protections of the fourth amend-

ment to noncriminal cases stems from the Supreme Court's attempt to

provide a meaningful remedy for violations of fourth amendment

but applies equally to deprivations of "life, liberty, or property without due process

of law," the Court in Phillips suggested that the only interests of the taxpayer

intruded upon were his property rights. See N. 114 supra and the accompanying
text.

Because the Supreme Court first applied the fourth amendment to administra-

tive action in Camara v. Municipal Court of City &. County of San Francisco,

387 U.S. 523 (1967), and See v. City of Seattle, 387 U.S. 541 (1967), it is

possible to explain the Court's failure to treat summary seizures as violative of

the individual's right to privacy and personal security as protected by that amend-

ment. However, since it has been determined that the fourth amendment does

apply to administrative action, it is now necessary to reexamine the outcome

under the summary seizure cases.
>' In Warden v. Hayden. 387 U.S. 294 (1967), the Court stated that the fourth

amendment "was intended to protect against invasions of 'the sanctity of a man's

home and the privacies of life' . . . from indiscriminate, general authority (cita-

tion omitted)." Insofar as the fourth amendment has been held to extend beyond

the protection of mere privacy, it is no less of an invasion of the sanctity or

privacy of one's home when it is seized as opposed to merely being searched.

Katz v. United States, 389 U.S. 347, 350 (1967).
^•'^ Pizzarello v. United States, 408 F.2d 579 (2d Cir.), cert, denied, 396 U.S.

986 (1969); Janis v. United States, No. 70-1383 (CD. Cal., Feb. 27, 1913), aff'd

mem. No. 73-2226 (9th Cir., July 22, 1974), cert. i;ranted. 43 U.S.L.W. 3644

(U.S. June 9, 1975); Lassoff v. Gray. 207 F. Supp. 843 (W.D. Ky. 1962); James

v. McKeever, 73-2 U.S.T.C. \ 16,119 (D. Ariz. 1973); United States v. Chase,

67-1 U.S.T.C. «; 15,733 (D.D.C. 1966); Efrain T. Suarez, 58 T.C. 792 (1972).

But see Yannicelli v. Nash, 354 F. Supp. 143 (D.N.J. 1973).
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rights.
^^'' In fashioning the exclusionary rule, the Court commented upon

the constitutional guarantees which the new rule was intended to pro-

tect: "This protection reaches all alike whether accused of crime or not,

and the duty of giving it force and effect is obligatory upon all entrusted

under our Federal system with the enforcement of the laws."^^*^

In keeping with the broad rationale given the exclusionary rule in

Weeks v. United States, the Court has barred evidence obtained illegally

in a criminal investigation from being used in any subsequent proceed-

ing."'^ Several courts have extended the reasoning to apply to summary

"^ Even if the fourth amendment were limited to the protection of rights in

criminal cases, it is arguable that the punitive nature of jeopardy assessments

would warrant their being considered within that category. See United States v.

Blank, 261 F. Supp. 180 (N.D. Ohio 1966): "Where, as here, there is a correla-

tive civil action open to the Government which imposes a penalty upon the citizen

commensurate with the criminal sanctions to which an accused, victimized by an

illegal search, would be exposed, then we see no distinguishable difference be-

tween the two forms of punishment which excuses the government from comply-

ing with constitutional mandates when prosecuting their action in a civil forum."

But cf., Helvering v. Mitchell, 303 U.S. 391 (193^8).

Historically, the fourth amendment has been applied only in criminal investiga-

tions. See Murray v. Hoboken Land and Improvement Co., 59 U.S. (18 How.)
272 (1856); In re Strouse, 23 F. Cas. 261 (No. 13,548) (D. Nev. 1871); /« re

Meador, 16 F. Cas. 1294, 1299 (No. 9375) (N.D. Ga. 1869); cf. Abel v. United

States, 362 U.S. 217 (1960); Oklahoma Press Publishing Co. v. Walling, 327

U.S. 186 (1946). However, it is clear from the period preceding the adoption of

the fourth amendment that the colonists were especially concerned with invasions

of their privacy by officials carrying out the tax laws. The colonists and the En-

glish argued bitterly against the use of civil warrants to enforce the customs laws.

Comment, Stale Health Inspections and "Unreasonable Search": the Frank Ex-
clusion of Civil Searches, AA Minn. L. Rev. 513, 521-22 (1960). In this regard,
Pitt uttered the now famous words to contest the danger of excise officers entering
his home to levy the "Cyder Tax": "The poorest man may in his cottage bid

defiance to all the force of the Crown. It may be frail—its roof may shake—the

wind may blow through it—the storm may enter, the rain may enter—but the

King of England cannot enter—all his force dares not cross the threshold of the

ruined tenement!" 15 Hansard, Parliamentary History of England (1753-
1765) 1307, cited in Frank v. Maryland, 359 U.S. 360, 378 (1959) (Douglas, J.,

dissenting).

Many commentators have expressed the opinion that the broad purposes of the

fourth amendment as intended to protect the privacy of the home necessarily
indicate that the amendment serves as a limitation on the power of civil as well

as criminal investigators. See, e.g., Abel v. United States, 362 U.S. 217 (1960)
(Brennan, J., dissenting); Frank v. Maryland, 359 U.S. 360 (1959) (Douglas, J.,

dissenting); District of Columbia v. Little, 178 F.2d 13, 16-17 (D.C. Cir. 1949),

af]'d on other }>rounds, 339 U.S. 1 (1950); Comments, State Health Inspections
and "Unreasonable Search": the Frank Exclusion of Civil Searches, AA Minn. L.

Rev. 513, 521-22 (i960); Note, The Law of Administrative Inspections: Are
Camara and See Still Alive and Well?, 1972 Wash. U.L.Q. 313-14, ns.3 & 4.

See generally Lasson, History and Development of the Fourth Amendment
OF THE United States Constitution (1970).

^^^ Weeks v. United States, 232 U.S. 383, 392 (1914).
"'

Silverthorne Lumber Co. v. United States, 251 U.S. 385, 392 (1920): "The
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assessments and have held that assessments based on illegally seized

evidence were invalid.
^'"^ In one such case, Efrain T. Suarez,^^^ the court

rejected the notion that the governmental need to collect taxes through

summary means was sufficient to outweigh constitutionally protected

rights, a lesson made clear in Marchetti and Grosso. Significantly, the

decision in Suarez extends the reasoning to apply to fourth amendment

guarantees: "[W]e conclude that any competing consideration based

upon the need for eftective enforcement of civil tax liabilities . . . must

give way to the higher goal of protection of the individual and the neces-

sity for preserving confidence in, rather than contempt for„ the processes

of Government." ^^'^

If an assessment which has been computed on the basis of illegally

seized evidence is invalid by reason of the fourth amendment, then, a

fortiori, the fourth amendment should apply to limit the manner in which

the tax seizure itself is carried out. This conclusion, and that the fourth

amendment applies to noncriminal searches, is equally justified by the

Supreme Court's decisions in Camara v. Municipal Court of the City

essence of a provision forbidding the acquisition of evidence in a certain way is

that not merely evidence so acquired shall not be used before the Court but that

it shall not be used at all."

Extension of the exclusionary rule has barred the use of illegally seized evi-

dence from being used in civil proceedings. See, e.g., Knoll Associates, Inc. v.

F.T.C. 397 F.Zd" 530 (7th Cir. 1968) (FTC proceedings); Powell v. Zuckert,
366 F.2d 634 (D.C. Cir. 1966) (discharge hearing of government employee);
Berkowitz v. United States, 340 F.2d 168 (1st Cir. 1965) (forfeiture); District

of Columbia v. Little, 178 F.2d 13 (D.C. Cir. 1949), affd on other grounds, 339
U.S. 1 (1950) (housing code inspections); United States v. Physic, 175 F.2d 338

(2d Cir. 1949) (forfeiture); Rogers v. United States, 97 F.2d 691 (1st Cir. 1938)

(action to recover import duties); United States v. Stonehill, 274 F. Supp. 420

(S.D. Cal. 1967), affd, 405 F.2d 738 (9th Cir. 1968) (enforcement of tax lien);

United States v. Blank, 261 ¥. Supp. 180 (N.D. Ohio 1966) (potential tax

hability); United Slates v. $4,171.00 in United States Currency, 200 F. Supp. 28

(N.D. 111. 1961) (forfeiture). Cf. Compton v. United States, 334 F.2d 212 (4th
Cir. 1964) (tax assessment); F.T.C. v. Page, 378 F. Supp. 1052 (1974) (sub-

poena duces tecum before FTC). See also cases collected in Efrain T. Suarez,

58 T.C. 792, 803-04 (1972). But see American Tobacco Co. v. Werckmeister,
207 U.S. 284 (1907); Adams v. New York. 192 U.S. 585 (1904), both decisions

being handed down prior to the Supreme Court's decision in Silverthorne Lumber
Co. v. United States, 251 U.S. 385 (1920).

"«Pizzarello v. United States, 408 F.2d 579 (2d Cir.), cert, denied. 396 U.S.

986 (1969); Janis v. United States, No. 70-1383, (CD. Cal., Feb. 27, 1973),

aff'd mem. No. 73-2226 (9th Cir. July 22, 1974), cert, granted, 43 U.S.L.W.
3644 (U.S. June 9, 1975); Lassoff v. Gray, 207 F. Supp. 843 (W.D. Ky. 1962);
James v. McKeevcr, 73-2 U.S.T.C. 1! 16,119 (D. Ariz. 1973); United States v.

Chase, 67-1 U.S.T.C. «i 15,733 (D.D.C. 1966); Efrain T. Suarez, 58 T.C. 792

(1972). But .see Yannicelli v. Nash, 354 F. Supp. 143 (D.N.J. 1973).
"M8 T.C. 792 (1972), subsequent proceedings 61 T.C. 841 (1974).
"« 58 T.C. at 805.
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& County of San Francisco '^^^ and See v. City of Seattle.'^*- Those cases

definitively foreclose any argument that the fourth amendment applies

in civil cases to "fruits" of illegality committed in the criminal context,

but not directly to the activities of civil agencies. Although the cases

involved criminal convictions for failing to comply with an administra-

tive regulation,^" the Court found that the protections of the fourth

amendment applied even where an individual was not suspected of crimi-

nal behavior.'" Specifically, the Court held that the fourth amendment

standard of reasonableness controlled the legality of searches conducted

for the purposes of detecting building code violations. The outcome in

the cases is consistent with the view that the fourth amendment serves

as a broad limitation on all governmental conduct which invades the

privacy and security of the individual, regardless of the purpose for

which it is conducted.

Applicability of Fourth Amendment to

Noninvestigatory Seizures

Although the fourth amendment has mainly been applied to situations

involving searches for material to be used in a later judicial proceeding,

it has also been applied where there has been no traditional search pre-

ceding the seizure.^^^ For instance, in addition to applying to the law

of arrests,^"' the fourth amendment applies to seizures in forfeiture ac-

i"387 U.S. 523 (1967).
"=387 U.S. 541 (1967).
"^ San Francisco, Cal., Municipal Code § 507; City of Seattle Ordinance No.

87870, ch. 8.01; Seattle, Wash., Fire Code § 8.01.140.
"^ "We may agree that a routine inspection of the physical condition of private

property is a less hostile intrusion than the typical policeman's search for the fruits

and instrumentalities of crime .... But we cannot agree that the Fourth Amend-
ment interests at stake in these inspections arc merely 'peripheral.' It is surely

anomalous to say that the individual and his private property are fully protected

by the Fourth Amendment only when the individual is suspected of criminal be-

havior." 387 U.S. at 530. Although the Court in Wyman v. James, 400 U.S.

309, 317 (1971), held that administrative inspections by welfare workers did not

violate fourth amendment guarantees, the Court reafilrmed its earlier holding in

Cainara and See and reiterated "that one's Fourth Amendment protection subsists

apart from his being suspected of criminal behavior."
 ^*^ See Constitution of the United States of America, Annotated, S.

Doc. No. 82, 92d Cong., 2d Sess. (1973): "For the Fourth Amendment to be

applicable to a particular set of facts, there must be a 'search' and a 'seizure' oc-

curring typically in a criminal case with a subsequent attempt to use judicially

what was seized."
^"^ An arrest is, in efTect, a seizure of the person. Clearly, the fourth amend-

ment protects against arbitrary arrests. Giordenello v. United States, 357 U.S.

480 (1958); Ex parte Burford, 7 U.S. (3 Cranch) 448 (1806).
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tions.^'" In Boyd v. United States,^'^'' the government contended that the

Boyds, two New York City merchants, had illegally imported into the

United States 35 cases of plate glass, thereby violating the revenue laws.

The Supreme Court held that the fourth amendment did apply to pre-

vent the compulsory production of the Boyds' books and records for the

purpose of sustaining the forfeiture of the imported glass/^^ Signifi-

cantly, the Court held that the .compulsory production of the records,

although not involving a search in the usual sense, still came within the

protections of the fourth amendment.^^"

^'^ See California Bankers Ass'n v. Shiiltz, 416 U.S. 21, 65 (1974) ('"the right

to be let alone—the most comprehensive of rights and the right most valued by

civilized men,' is not confined literally to searches and seizures as such, but ex-

tends as well to the orderly taking under compulsion of process" (citations

omitted)); One 1958 Plymouth Sedan v. Pennsylvania, 380 U.S. 693 (1965);

Bramble v. Richardson, 498 F.2d 968 (10th Cir. 1974), cert, denied, 419 U.S.

1069 (1975).
With respect to contraband, the Supreme Court has held that even though the

owner of the seized property could not succeed on a motion for the return of the

property, it was subject to fourth amendment standards and could not be intro-

duced into evidence if illegally seized. United States v. Jeffers, 342 U.S. 48

(1951). However, certain exceptions exist for seizure of contraband in regulated

industries involving licensing problems. See United States v. Biswell, 406 U.S.

311 (1972) (regulation of gun dealerships); Colonnade Catering Corp. v. United

States, 397 U.S. 72 (1970) (regulation of liquor industry). Because the sum-

mary seizure power is not limited to regulated industries nor to individuals who

are required to obtain licenses, this exception is inapposite to the problem of

jeopardy and termination assessments.

^'M16 U.S. 616 (1886). For a detailed explanation of the Boyd case, see

Landynski, Search and Seizure and the Supreme Court 49-61 (1966).
^'"

Boyd would also militate in favor of applying the fourth amendment to non-

criminal cases. Justice Bradley, speaking for the Court, admitted that the case

was technically civil, but avoided the Court's holding 31 years earlier in Murray
V. Hoboken Land and Improvement Co., 59 U.S. (18 How.) 272 (1856), where

it had held that the fourth amendment did not apply to a civil proceeding. Justice

Bradley concluded that an action "instituted for the purpose of declaring the for-

feiture of a man's property by reason of offenses committed by him, though they

may be civil in form, are in their nature criminal .... The information, though

technically a civil proceeding, is in substance and effect a criminal one." 1 16 U.S.

at 633-34. Insofar as summary tax seizures are often made because of alleged

criminal violations and/or tax frauds, Justice Bradley's conclusions might also

apply in the context of jeopardy and termination assessments. See N. 135 supra.
^^"

"It is not the breaking of his doors, and the rummaging of his drawers, that

constitutes the essence of the offence, but it is the invasion of his indefeasible

right of . . . private property." 116 U.S. at 630. Although limiting its comments

to the protection of property rights under the fourth amendment, the Court sug-

gested in dictum that the collection of taxes is within the category of seizures

limited by the fourth amendment: "Distresses, executions, forfeitures, taxes, &

c, are all of this discription, wherein every man by common consent gives up
that right for the sake of justice and the general good. By the laws of England,

every invasion of private property, be it ever so minute, is a trespass .... The

justification [for the trespass] is submitted to the judges, who are to look into the
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Although Boyd dealt with a seizure for the purpose of obtaining evi-

dence in a forfeiture action, the fourth amendment has also been applied

to searches or seizures of other than evidentiary material.^
'^^^ For in-

stance, in Laprease v. Raymoiirs Furniture Co.,^-'- the court held that

the warrant requirement of the fourth amendment applied to the New

York statute governing procedures in a replevin action.
^"'''' The court

concluded that "if the Sheriff cannot invade the privacy of a home with-

out a warrant when the State interest is to prevent crime, he should not

be able to do so to retrieve a stove or refrigerator about which the right

to possession is disputed."
'''' The court's opinion implicitly applies the

fourth amendment to noninvestigatory seizures.

Similarly, in Miloszewski v. Sears Roebuck & Co.,'''" the fourth

amendment was applied to the seizure of a television set which the seller

had sought to retrieve under a court rule providing for recovery of per-

sonal property.
^•'^'' In language equally applicable to the government's

attempt to collect its debts through summary seizures, the court held that

the "sanctity and right to privacy are human values and human rights,

and the value of defendants' attempt to collect a debt by an unlawful

search palls into insignificance by comparison with plaintiff's human

right of privacy.'"^' Although the government arguably has a greater

books, and see if such a justification can be maintained by the text of the statute

law, or by the principles of the common law." Id. at 627.

^'-^See, e.j,'., Warden v. Haydcn, 387 U.S. 294, 301 (1967): "On its face, the

provision assures the 'right of the people to be secure in their persons, houses,

papers, and effects . . . ,' without regard to the use to which any of these things

are applied." The Court held that the fourth amendment was not limited to

searches and seizures of "mere evidence" but also extended to searches and seizures

of instrumentalities, fruits of crime or contraband. See also N. 147 supra.

1^315 F. Supp. 716 (N.D.N.Y. 1970).
'•'3 The court held that sections 7101, et. seq. 7102, 7110 of the New York Civil

Practice Law and Rules, which governed the procedures in a replevin action, were

unconstitutional under the fourth amendment. In accord on other statutes, see

Miloszewski v. Sears Roebuck & Co., 346 F. Supp. 119 (W.D. Mich. 1972); Blair

V. Pitchess, 5 Cal. 3d 258, 486 P.2d 1242, 96 Cal. Rptr. 42 (1971). For cases

distinguishing Laprease and holding seizures under state attachment statutes as

reasonable within the fourth amendment, see Jondora Music Publishing Co. v.

Melody Recordings, Inc., 362 F. Supp. 494, 499-500 (D.N.J. 1973); Sellers v.

Contino, 327 F. Supp. 230 (E.D. Pa. 1971); Lebowitz v. Forbes Leasing and

Finance Corp., 326 F. Supp. 1335, 1353-54 n.77 (E.D. Pa. 1971); Epps v.

Cortese, 326 F. Supp. 127, 136-37 (E.D. Pa. 1971). The Supreme Court has

explicitly left open the question of state replevin statutes under the fourth amend-

ment. See Fucntes v. Shevin, 407 U.S. 67, 96 n.32 (1972).

I'M 15 F. Supp. at 722.

''^46 F. Supp. 119 (W.D. Mich. 1972). .

1^'" Mich. Dist. Ct. Rule 757. The court held that it had jurisdiction to consider

a suit for damages based upon a violation- of the plaintiff's fourth amendment

rights.

346 F. Supp. at 122.137
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interest in making certain that taxpayers pay their taxes than it does in

providing an enforcement device for private debts, the government's need

to collect taxes through summary assessments is not any greater than its

need to prevent crime. Consequently, it would be illogical to give the

government virtually unlimited power to utilize summary seizures for

the purpose of collecting taxes, but not for preventing crime/^'^

Reasonableness of Existing Procedures

Under Fourth Amendment

The fourth amendment prohibits only unreasonable searches or sei-

zures.^'''-' Therefore, the Service's summary seizure power would violate

the fourth amendment only if it were an unreasonable exercise of gov-

ernmental power.
"^" Where the search or seizure is not made based upon

probable cause as determined by a neutral and detached magistrate,^**^

the reasonableness of the seizure is to be determined by measuring the

^^* The need to collect taxes must be distinguished from the need to use sum-

mary measures to carry out the tax laws. Furthermore, the Service has not limited

itself to using the summary tax assessment power to collect revenues.
^=»

Terry v. Ohio, 392 U.S. 1 (1968); Elkins v. United States, 364 U.S. 206

(1960); Harris v. United States, 331 U.S. 145 (1947).
^'^''

However, the fourth amendment guaranties against unreasonable searches

and seizures are to be liberally construed. See, e.f>., Sgro v. United States, 287

U.S. 206 (1932); United States v. Lefkowitz, 285 U.S. 452 (1932); Go-Bart Im-

porting Co. v. United States, 282 U.S. 344 (1931); Gouled v. United States, 255

U.S. 298 (1921).
^"^ The second clause of the fourth amendment provides that "no Warrants shall

issue, but upon probable cause, supported by Oath or affirmation, and particularly

describing the place to be searched, and the persons or things to be seized." The

requirement that a warrant be issued by a neutral and detached magistrate has

been read into the clause. See Johnson v. United States, 333 U.S. 10, 13-14

(1948):

The point of the Fourth Amendment, which often is not grasped by zealous

officers, is not that it denies law enforcement the support of the usual inferences

which reasonable men draw from evidence. Its protections consists in requiring

that those inferences be drawn by a neutral and detached magistrate instead of

being judged by the officer engaged in the often competitive enterprise of ferret-

ing out crime. Any assumption that evidence sufficient to support a magistrate's

disinterested determination to issue a search warrant will justify the officers in

making a search without a warrant would reduce the Amendment to a nullity

and leave the people's homes secure only in the discretion of police officers.

The general rule is that
"
'searches conducted outside the judicial process, with-

out prior approval by judge or magistrate, are per se unreasonable under the

Fourth Amendment.'
"

Coolidge v. New Hampshire, 403 U.S. 443, 454—55

(1971); Katz v. United States, 389 U.S. 347, 357 (1967). See also United States

v. United States District Court for the E. Dist. of Mich., 407 U.S. 297, 321

(1972); Whiteley v. Warden, 401 U.S. 560, 564 (1971); Jones v. United States,

362 U.S. 257, 270 (1960).
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need to search or seize against the invasion which the search or seizure

entails.
^''-

Although the Service procedures indicating conditions which must

exist prior to levying an assessment do arguably provide a measure

equivalent to "probable cause,"
''''^ there are no limitations on the use of

the power to make certain that the Service will limit itself to its stated

criteria in making assessments. Assuming that the present standards for

determining jeopardy do comport with the probable cause requirement
of the fourth amendment, it is still necessary to consider whether inde-

pendent review of the Commissioner's determination by a neutral and

detached magistrate is required by the warrant clause.^'^^

^'^-

Terry v. Ohio, 392 U.S. 1 (1968). However, cases admit no ready formula
for determining "reasonableness" and indicate that each case must be determined
on the basis of its own set of facts and circumstances. See, e.g., Mapp v. Ohio,
367 U.S. 643 (1961); Harris v. United States, 331 U.S. 145 (1947).

'^'''^

Although probable cause usually is applied to the issue of whether or not a

violation of the law exists, it has been more generally applied. See, e.g., Comm'r
v. Shapiro, 96 S. Ct. 1062, 1074 (1976) (using probable cause to denote whether
or not the Service can sufficiently justify a jeopardy assessment, so as to defeat

a claim for injunctive relief); Camara v. Municipal Court of City & County of

San Fran., 387 U.S. 523, 534 (1967) (" 'probable cause' is the standard by which
a particular decision to search is tested against the constitutional mandate of

reasonableness").
^^*

Although the Supreme Court has held that the Service may issue administra-

tive summonses for the purpose of tax investigations without first determining
that a violation exists, this article argues that the Service would have to show
some evidence of jeopardy supporting its belief that an assessment is justified.

In United States v. Bisceglia, 420 U.S. 141 (1975), the Court held that the

Service's authority to issue John Doe summonses was "not limited to situations

in which there is probable cause, in the traditional sense, to believe that a viola-

tion of the tax laws exists." 420 U.S. at 146. The rationale for the decision was

expressly limited to the investigative necessities of tax enforcement and the sub-

stantial safeguards which surround the use of the administrative summons. Insofar
as the nature of certain investigations may make it impossible to describe the

place to be searched or the person or things to be seized, the decision in Bisceglia
is consistent with the power given other investigative bodies. See, e.g.. United
States V. Morton Salt Co., 338 U.S. 632 (1950) (the FTC); Blair v. United
States, 250 U.S. 273 (1919) (the grand jury). However, the rationale in Bisceglia
is inapplicable to probable cause in the summary seizure context. First, the sum-

mary tax seizure power does not require the powers of investigation which the
Service generally needs to investigate tax returns under the self reporting system.
Unlike a general investigation to determine if there has been illegality, a sum-

mary tax seizure is designed to focus on a particular individual only where evi-

dence already exists indicating that the tax payment is in jeopardy. Second, the
Court in Bisceglia explicitly noted that substantial protection is aftorded by the

provision that an Internal Revenue summons can be enforced only by the courts.

420 U.S. at 151. Because enforcement by the court results in substantial review
of the propriety and scope of the summons, it serves the same function as a neu-
tral and detached magistrate. Consequently, even if the administrative summons
power in Bisceglia was analogous to the Service's authority to make summary
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The warrant clause enibodies the conclusion that one asked to prose-

cute an offense "cannot be asked to maintain the requisite neutrality

with regard to their own investigations
—the 'competitive enterprise' that

must rightly engage their single-minded attention."
^''^ The purpose of

the clause is to interpose a neutral and detached magistrate between the

official carrying out the search or seizure and the individual who will be

the target of official action.
^"^'^ The rule is not limited to police officers

engaged in criminal prosecutions, but also extends to administrative

officers involved in inspections to detect housing code violations/"' and

even to the President and executive branch of the government in carry-

ing out searches and seizures to protect the domestic security of the

nation.^*"^ Because the Service must also act under the same competitive

pressures and adversary system under which police and other officials

must act, application of the warrant requirement to the Service would

be justified.

Unlike an adversary hearing required under the fifth amendment, an

ex parte hearing as required by the fourth amendment^*''* would not in-

terfere with the legitimate power given the Service. A decision by a

neutral, detached magistrate could be made in less time than is now re-

quired by the Service to follow its own procedures,
^'° and would mini-

assessments, Biscei>Iia would still suggest that review by a neutral and detached

magistrate was required.

^'^^^Coolidge V. New Hampshire, 40.3 U.S. 443, 450 (1971).
"'"The fact that summary tax assessments must be reviewed within the Service

before actual levy is permitted would not be sufficient to meet the requirements
of the warrant clause, which requires review by a neutral and detached magistrate.

See N. 161 supra. Shadwick v. City of Tampa, 407 U.S. 345, 350 (1972), held

that a magistrate issuing a warrant must "be neutral and detached, and he must

be capable of determining whether probable cause exists for the requested arrest

or search." The Court defined neutrality and detachment as requiring "severance

and disengagement from activities of law enforcement." Ihid. Significantly, in

finding that a clerk of the municipal court satisfied the requirement of a neutral

and detached magistrate, the Court noted that "he is removed from prosecutor or

police and works within the judicial branch subject to the supervision of the mu-

nicipal court judge." Id. at 351. See also United States v. United States District

Court for E. Dist. of Mich., 407 U.S. 297 (1972); Coolidge v. New Hampshire,
403 U.S. 443 (1971).

^" 5ee Camara v. Municipal Court of City & County of San Fran., 387 U.S.

523 (1967).
^"^ See United States v. United States District Court for E. Dist. of Mich., 407

U.S. 297 (1972).
^"''See Fuentes v. Shevin, 407 U.S. 67, 93-94 n.30 (1972).

"°
[W]e have a review by our regional counsel. We also have a post review

of every case at the regional level by the Office of the Regional Commissioner.

The Director of the Audit Division in the National Office reviews 5 percent of

all jeopardy and 10 percent of all termination cases, and so, consequently, they
do have those reviews.
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mize its propensity to disregard its own criteria for determining whether
an assessment should be levied. Furthermore, the finding that termina-

tion assessments are unproductive from a tax collection viewpoint^"
indicates the government's need to use such procedures is far outweighed
by the effect an assessment can have on a taxpayer. Because the detri-

mental effects of assessments are magnified when an assessment is made
for improper purposes, and minimal interference that preseizure, inde-

pendent review can have on lavvful Service duties would be justified.

Fashioning a Remedy
Several proposals have been advanced calling for independent judicial

We have one further review. We have an Inspection Service that, as a gen-
eral rule, gets to visit every district at least once a year and as a part of their

program they look into this. So there are multiple reviews of what we do in

this area.

Hearini^s on Proposals for Administrative Chanties in Internal Revenue Service
Procedures Before the Subcommittee on Oversight of the House Committee on
Ways and Means. 94th Cong., 1st Sess. 373, 408 (1975) (testimony by Singleton
V. Wolfe, Assistant Commissioner (Compliance)).

^''^ See Hearings on Proposals for Administrative Changes in Internal Revenue
Service Procedures Before the Subcommittee on Oversight of the House Com-
mittee on V/ays and Means. 94th Cong., 1st Sess. 373 (1975) (General Account-
ing Office report) :

The GAO report indicated that most jeopardy assessments and termination
assessments were utilized against taxpayers engaged in illegal activities, although
some of the jeopardy assessments under section 6862 v/ere utilized to collect

penalty taxes from persons who had failed to collect, or pay over, employment
taxes. Although the GAO generally found that these types of assessments had
not been misused, it did note that the termination assessments were generally
unproductive from a tax collection viewpoint, since in 25 cases which had been
completed at the time of review, $742,294 was assessed and the total deficiency
after audit was $36,665 (4.9 percent of the assessments). GAO also noted that,
in at least one case where a section 6862 jeopardy assessment was used to col-
lect penalty taxes resulting from a corporation's failure to pay employment
taxes, it was at least possible that the taxpayer was not liable for payment of
the penalty tax.

Furthermore, statistical data provided by the Service confirms the report, that
the majority of assessments in recent years have been for the purposes of narcotics
control and, in some cases, have been unrelated to collecting tax revenues. In

1973, during the height of the narcotics program, jeopardy and termination assess-

ments were made against 3,090 taxpayers. In 1975 the figure was cut to 548.

According to Commissioner Donald Alexander, while testifying before the Sub-
committee on Oversight of the House Committee on Ways and Means, the re-

duction represents a shift in attitude towards using the summary seizure power
against narcotics traffickers. The following data is also taken from Mr. Alexander's

report:
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review of the Service's summary seizure power.^'- Although all of these

recommendations recognize the need for limitations on the jeopardy and

termination assessment power, none has suggested judicial authorization

or review prior to the assessment. However, under a fourth amendment

analysis, review of the Commissioner's determination by a neutral and

detached magistrate would be required prior to each seizure. In addi-

tion to examining the latest of these proposals, consideration will turn

to what remedy should be made available to a taxpayer who has had his

assets illegally seized.

"Tax Reform Act of 1975"

The most recent proposal calling for independent review is the House

Committee on Ways and Means recommendation embodied in the "Tax

Reform Act of 1975."''-' The bill recognizes the need for additional

protections for the taxpayer in order to lessen the hardship which a jeop-

ardy or termination assessment entails.^
"^ In addition to provisions limit-

U.S. JEOPARDY AND TERMINATION ASSESSMENTS

[Fiscal years; dollar amounts in thousands]

1972 1973 1974 1975

Narcotics:

Taxpayers—Jeopardy 98 141 113 60

Amount assessed—Jeopardy $11,879 $13,892 $9,170 $8,568

Taxpayers—Terminations 999 2,448 1,523 304

Amoum assessed—Termination $35,837 $65,463 $37.126 $7,040

Total number of taxpayers 1,097 2,589 1,636 364

Total assessments $47,716 $79,355 $46,836 $15,608

Other than narcotics:

Taxpayers—Jeopardy 200 358 413 150

Amount assessed—Jeopardy $73,771 $55,519 $38,032 $22,930

Taxpayers—Terminations 73 143 125 34

Amount assessed—Terminations $12,359 $6,551 $6,036 $921

Total number of taxpayers . 273 501 538 184

Total number of assessments . . . $86,030 $62,070 $44,068 $23,851

Summary:
Number of taxpayers 1,370 3,090 2,174 548

Amount assessed $133,746 $141,425 $90,904 $39,459

^'-See, e.f^.. Tax Reform Act of 1975. H.R. 10612. 94th Cong., 1st Sess. § 1209

(1975); H.R. 11450, 89th Cong., 1st Sess., §§ 87-88 (1965); Committee on Pro-

cedure in Fraud Cases of the Tax Section of the American Bar Association. Sec-

lion of Taxation, 1958 A.B.A. Rep. 158; Note, Termination of the Taxable Year:

the Need for Timely Judicial Review, 48 S. Cal. L. Rev. 184 (1974).

^"Tax Reform Act of 1975. H.R. 10612. 94th Cong.. 1st Sess. § 1209 (1975).

^'^See generally H.R. Rep. No. 94-658. 94th Cong.. 1st Sess. 92 (1975):
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ing the power of the Service to sell property, and exempting a limited

amount of the taxpayer's wages from an assessment, the proposal pro-

vides for judicial review in the Tax Court within 20 days after the tax-

payer files a petition for such review.
^'•'^ Most important, the Tax Court

is authorized to reviev/ whether the Service had reasonable cause for

making the assessment and whether the amount of the assessment was

reasonable/''*'

"While recognizing that the jeopardy and termination procedures are valuable

tools for the collection of taxes, the committee believes that, because of the sud-

denness and harshness of their application, a taxpayer subjected to such procedures
should have a timely right to obtain judicial review of the propriety of the use of

these procedures in his case."
^'' The new provision would eliminate the exception to the section prohibiting

the sale of assets where the property is unduly expensive to maintain, but would

maintain an exception to the prohibition where the taxpayer consents to the sale

of the seized assets, or the assets are perishable. H.R. 10612, 94th Cong., 1st

Sess. § 1209 (1975). The bill would add to the exemptions from levy stated in

section 6334 an exemption for a portion of the taxpayer's wages. An individual

taxpayer who is paid on a weekly basis may have exempted from levy $50 per
week plus S15 per week for each dependent. The allowance for dependents does

not include a minor child for whom an amount is already excluded from levy as

a court ordered support payment. Individuals who are not paid on a weekly basis

are also to have a similar amount exempted, as provided for by regulations to be

promulgated by the Secretary of the Treasury. H.R. 10612, 94th Cong., 1st Sess.,

§ 1209 (1975). See also H.R. Rep. No. 94-658, 94th Cong., 1st Sess. (1975).
H.R. 10612 provides:

(a) Filing of Petition—Within 30 days after the day on which there is notice

and demand for payment under section 6861(a) or 6862(a) notice of termina-

tion of a taxable period under section 6851(a), the taxpayer may file a petition

with the Tax Court for a redetermination under this section.

(b) Determination by Tax Court—Within 20 days after a petition is filed under

subsection (a) with the Tax Court, the Tax Court shall determine ....

H.R. 10612, 94th Cong., 1st Sess. § 1209 (1975). This section would at least give
the taxpayer whose assets have been levied upon pursuant to a termination assess-

ment, the right to have the reasonableness of the assessment reviewed. Under the

existing statute, the Service maintains that a termination taxpayer has no right to

review in the Tax Court.

H.R. 10612 also gives the taxpayer the sole right to extend the 20 day period

by not more than an additional 40 days.
^"•^ The Tax Court is authorized to review whether or not

( 1 ) there was reasonable cause for making the assessment under section

6821 or 6862 or declaring the termination of the taxable period under section

6851, as the case may be,

(2) the amount so assessed or demanded was appropriate under the circum-

stances, and

(3) there is reasonable cause for rescinding (in whole or in part) the action

taken under section 6861, 6862, or 6851, as the case may be.

H.R. 10612, 94th Cong., 1st Sess. § 1209 (1975). Although the above determina-

tions may be made by commissioners appointed by the Tax Court, the Tax Court
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The committee's proposal recognizes the need for review which is

both independent from the Service and includes an examination of the

Service's reasons for making the assessment. Although the bill fails to

specify whether an assessment should be rescinded where the Service

obtains information justifying the assessment subsequent to its being

levied,^" the proposal may prevent abuses which have occurred from

happening again. However, because the bill calls for review after a tax-

payer's assets have been seized, it does not eliminate irreparable injury

which may occur upon the seizure of assets or while review is pending.

Remedies for Illegal Seizure of Assets

Because the exclusionary rule can only operate to prevent the intro-

duction of illegally seized evidence in a later judicial proceeding it is

inapplicable to the problem of fashioning a remedy for summary tax

seizure violations. However, the concomitant rule requiring the return

of illegally seized assets to their owner is relevant.^'^ Unlike mere evi-

dence which is seized for later use in a criminal proceeding, assets either

seized or encumbered under a tax assessment are almost always finan-

cially of great value to their owner.'"'' Consequently, there is greater

justification for requiring the return of illegally seized assets in the tax

context than there is in the criminal setting. However, since the inva-

lidity of one assessment does not prevent additional assessments from

being made, this remedy alone cannot fully protect the taxpayer from

abuse; the Service could still make spurious assessments with the hope of

obtaining information to justify the summary seizure prior to review in

the Tax Court or in a refund suit.

may review the commissioners' decisions. However, once the Tax Court reviews

the decision, it may not be appealed or reviewed by any other court.

The committee report makes clear that the determination indicated above has

no effect upon the determination of the correct tax liabiHty:

A determination made under new section 6866 will have no effect upon the

determination of the correct tax liabihty in a subsequent proceeding. The pro-

ceeding under the new provision is to be a separate proceeding which is un-

related, substantively and procedurally, to any subsequent proceeding to deter-

mine the correct tax liability, either by an action for refund in a Federal dis-

trict court or the Court of Claims or by a proceeding in the Tax Court.

H.R. Rep. No. 94-658, 94th Cong., 1st Sess. (1975).
^" However, under existing case law, the invalidity of one assessment does not

prevent additional assessments from being made. See N. 27 supra.

"'5ee, e.a.. Go-Bart Importing Co. v. United States, 282 U.S. 344, 355 (1931);

Weeks v. United States, 232 U.S. 383, 398 (1914) ("That papers wrongfully
seized should be turned over to the accused has been frequently recognized in the

early as well as later decisions of the courts.").
^'•'^

Although contraband may also be of great value to its owner, it is not sub-

ject to return to its owner even if it is obtained illegally.
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A second potential remedy for illegal summary tax seizures is an

action for damages against officials who violate taxpayer's fourth amend-

ment rights.'*'" This solution would compensate the taxpayer for dam-

ages incurred as a result of official illegality and, in addition, would dis-

courage Service agents from making assessments without determining

whether there is probable cause to believe that the tax payment is in

jeopardy/**' Because the chance of succeeding in such a suit would de-

pend on the degree to which the Service pursued the assessment in good

faith, and not merely on the substantive legality of the tax,^^- this solu-

tion would discourage the Service from seizing or levying upon a tax-

payer's assets before it has justification for such an assessment.^^^

^^° See Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics,

403 U.S. 388 (1971). The Court held that an individual could recover damages

for any injuries which he has suffered as a result of official misconduct which

violated his fourth amendment rights. See also Miloszewski v. Scars Roebuck &

Co., 346 F. Supp. 119 (W.D. Mich. 1972) (damage action for official misconduct

pursuant to a state replevin action resulting in fourth amendment violation).
^»i

Although section 421(c) of the Federal Tort Claims Act, 28 U.S.C. § 2680

(c) (1964), might foreclose a suit against the Service for damages, the taxpayer

would still be able to sue the individual agents responsible for carrying out the

assessment. However, even the agents themselves would be immune from suit

whenever they perform
"
'discretionary acts at those levels of government where

the concept of duty encompasses the sound exercise of discretionary authority . . . .'

Once an official is found to be exercising this kind of discretion, the act com-

plained of must be 'within the outer pcriineter of [his] line of duty,' before the

official will be granted immunity." Bivens v. Six Unknown Named Agents of Fed.

Bureau of Narcotics, 456 F.2d 1339, 1342-43 (2d Cir. 1972), on remand from
403 U.S. 388 (1971).

"- Bivens v. Six Unknown Named Agents of Fed. Bureau of Narcotics, 456

F.2d 1339 (2d Cir. 1972), on remand from 403 U.S. 388 (1971), held that offi-

cials charged with violating fourth amendment rights would not have to show

that probable cause for the search or seizure existed, but would have a valid de-

fense to the claim for damages if they could "allege and prove [that they] acted in

the matter complained of in good faith and with a reasonable belief in the validity

of the arrest and search and in the necessity for carrying out the arrest and search

in the way that the arrest was made and the search was conducted." 456 F.2d

at 1341.
^^^ However, see Bivens v. Six Unknown Agents of Fed. Bureau of Narcotics,

403 U.S. 388 (1971) (Burger, C.J., dissenting):

The problems of both error and deliberate misconduct by law enforcement

officials call for a workable remedy. Private damage actions against individual

police officers concededly have not adequately met this requirement, and it

would be fallacious to assume today's work of the Court in creating a remedy
will really accomplish its stated objective. There is some validity to the claims

that juries will not return verdicts against individual officers except in those

unusual cases where the violation has been flagrant or where the error has been

complete, as in the arrest of the wrong person or the search of the wrong house.

403 U.S. at 421. Accord, Wolf v. Colorado, 338 U.S. 25, 41 (1949) (Murphy,
J., dissenting).

See Laing v. United States, 96 S. Ct. 473 (1976); United States v. Hall, 96
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Conclusion

Unless the Service is required to obtain judicial review prior to carry-

ing out each seizure, the assessment power will continue unchecked.

The ready availability of procedures which allow the government to

summarily seize "every meaningful asset" a taxpayer may own destroys

for all taxpayers the security inherent in the right to privacy guaranteed

by the fourth amendment. Mere governmental self-restraint, which has

not worked in the past, is not sufficient to protect personal rights guar-

anteed by the Constitution.

Merely interposing an independent magistrate between the Service

and the taxpayer cannot prevent all abuses which are possible under the

statutory scheme. Rather, review by a neutral and detached magistrate

is proposed because it involves only minimal interference with the law-

ful duties of the Service yet it presents a means of eliminating the errors

in judgment which sometimes arise when virtually uncontrolled power

is vested within one agency. Because a magistrate may on occasion act

as a rubber stamp, the solution does not ignore the need for self control

on the part of the government in using its power. Nevertheless, review

of summary tax assessments by a neutral and detached magistrate,

coupled with the possibility of an action for damages against Service

agents abusing their power, are necessary limitations and should sub-

stantially curb misuses of the summary jeopardy and termination power.

S. Ct. 473, 497 n.l4 (1976) (Blackmun, J., dissenting). Justice Blackmun's

opinion suggests the view that a damage action would be an appropriate remedy
for abuses of the jeopardy or termination assessment power:

I do not condone abuse in tax collection. The records of these two cases do

not convincingly demonstrate abuse, although Mrs. Hall's situation, as it de-

veloped after the initial critical moves by the Service, makes one wonder. I have

no such concern whatsoever about Mr. Laing. In any event, abuse is subject to

rectification otherwise, and Congress and the courts surely will not be unsym-

pathetic. Cf. Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388

(1971).

80-321 O - 77 - 37
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Editor: JOEL M. FORSTER, CPA

The taxpayeis' bill of rights

Amid all the furor over the dollar and cents effect

of the current tax reform provisions, a tittle-noticed

bill may be progressing toward enactment. This

bill, entitled "The Federal Taxpayers' Rights Act

of 1975" (H.R. 9599)j was introduced on September
15, 1975, by Rep. Charles Vanik, Chairman of the

House Ways and Means Subcommittee on Over*

sight of the IRS. The bill's four co-sponsors are

also members of that subcommittee. The proposal
also has support on the Senate side as evidenced

by its companion, S. 2342, which was introduced

by Sen. Magnuson and a bipartisan group of

senators.

While this bill cannot be evaluated by the public

in terms of a cost benefit or hardship, there is no

doubt that it could have far-reaching effects on

tax administration. The Ways and Means Commit-

tee has already agreed that its reform bill will

Include a number of provisions relating to tax

administration. Upon introducing the bill, Mr. Vanik

indicated that he was hopeful that this legislation

would be included within the general tax reform

bill.

While the tentative decisions now being formu-

lated by the Ways and Means Committee at this

point do not include all of the proposals included

in H.R. 9599, there seems a good chance that

some action on this bill will be taken, if not in the

general tax reform bill then perhaps as a sepa-
rate item.

'

Pressure for legislation of this type has been

building for quite a while. For instance, separate
bills presently exist which would authorize the

GAO to conduct oversight audits of the IRS or

restrict the use of tax returns for investigative pur-

poses. In addition, the Treasury has recently trans-

mitted proposed legislation to Congress which

would amend Sec. 6103 and related Code sections

having to do with disclosure of federal tax returns

and tax return information. Since H.R. 9599 would

accomplish in one sweep most of what these other

bills would do separately, and since it has strong

backing in both the House and Senate, it could

become the principal vehicle for administrative tax

reform.

Basically, the bill provides the following:

• Require IRS to fully inform the taxpayer of

his rights during any audit or tax appeal procedure.
• Establish a taxpayer Service and Complaint

Assistance Office to monitor improper behavior by

IRS agents.
• Authorize a pilot project of independent legal

assistance to taxpayers in audits and appeals.
• Protect taxpayers from arbitrary IRS proce-

dures by placing limits on the power of jeopardy

assessment and termination of a tax year.

• Establish safeguards against the political mis-

use of the IRS and place liinits on nontax related

surveillance activities.

• Place new limitations on disclosure of tax

return information, and would permit taxpayers to

recover civil damages for unauthorized disclosure

of personal tax data.

• Provide General Accounting Office oversight

authority of the IRS.

Following is a detailed analysis of all the sections

contained in the bill v.'ith the exception of Sections

1 and 2 which are definitional in scope.
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Disclosure of rights and obligations o( taxpayers

 Section 3 would require the IRS to develop a

series of booklets which describe in clear and

simple language the
—

rights and obligations of a taxpayer and the

Service during an audit;—procedures by which a taxpayer may appeal

any adverse decision of the Service (including ad-

ministrative and judicial appeals);—procedures for prosecuting refund claims and

filing of taxpayer complaints; and—procedures which the Service may use in en-

forcing the internal revenue laws (including as-

sessment, jeopardy assessment, levy and distraint,

and enforcement of liens).

This information would be transmitted to the

taxpayer with the taxpayer's first communication

from the Service regarding his liability for a tax-

able year. In other words, the taxpayer would auto-

matically be advised of his rights in all of his

dealings with the IRS.

The bill would also require that the congres-
sional tax-writing committees be given an oppor-

tunity to comment on all of the proposed publica-

tions prior to their release by the Treasury Depart-
ment.

(for up to 60 days) from taking any action adverse

to the taxpayer including actions relating to collec-

tion, jeopardy, bankruptcy, discovery of liability

and enforcement of title.

Legal representation for taxpayers

Section 5 would establish a 3-year pilot project

for the legal representation of taxpayers in tax

matters. The pilot project authorizes the Legal

Services Corp. (an agency established under the

Legal Services Corporation Act of 1974 to provide

legal assistance to lower-income citizens) to set

up Taxpayer Representation Offices in 4 cities.

These offices would provide legal representatives,

for individuals desiring their services, in all ad-

ministrative matters before the Service and in any

litigation involving tax matters.

Fees for these services would be set in accord-

ance with the individual's ability to pay and the

type of service provided. The fees would be re-

turned to the U.S. Treasury as miscellaneous re-

ceipts. It is hoped that the project will be useful

in determining whether the treatment of lower-

and middle-income taxpayers can be improved

through more readily available legal assistance.

Office of taxpayer services

Section 4 would establish an Office of Taxpayer-
Services under the direction of a new Assistant

Commissioner for Taxpayer Services. This office

would be responsible for—
helping taxpayers to obtain easily understand-

able tax information and information on audits,

corrections, and appeals procedures (in addition,

it would provide assistance in answering questions
on tax liability, preparing and filing returns, and in

locating documents or payments such as lost re-

fund checks or unrecorded tax payments);—
providing personnel in local offices of the IRS

to receive, evaluate.complaints on, and take correc-

tive action against, improper, abusive, or inefficient

service by IRS personnel;—
surveying taxpayers to obtain their evaluation

of the quality of the service provided by the IRS;

and—
compiling data on the number and type of tax-

payer complaints in each internal revenue district

and evaluating the actions taken to resolve these

complaints.

One very important aspect of this office would
be its authority to issue "Taxpayer Assistance

Orders (TAO)," a new vehicle for taxpayer relief.

The issuance of a TAO would occur, after applica-
tion by the taxpayer, if the Assistant Commissioner
for Taxpayer Services determined that the tax-

payer was suffering from an unusual, unnecessary
or irreparable loss resulting from administration of

the internal revenue laws

If a TAO is issued, the IRS would be prevented

Jeopardy and termination assessments

Section 6 of the proposed legislation would

amend Sees. 6851 and 6861 concerning the .ter-

mination of taxable years and jeopardy assess-

ments. Under existing law, when the Service de-

cides to use its assessment powers under these

sections, there is no provision affording taxpayers

immediate access to the courts.

H.R. 9599 provides for access to the District

Courts within 10 days if petitioned by the taxpayer.

If the court determines that the IRS, by a prepon-
derance of the evidence, did not have reasonable

cause for making the assessment or terminating

the taxable period, then the assessment will be

abated or the year reopened. In the event a jeop-

ardy assessment is found to be an unreasonable

amount, the IRS will be ordered to release the

portion found unreasonable.

Furthermore, Section 7 would provide for an in-

crease, as a result of inflation, in the amount of

property exempt from assessment. It is intended

to provide an assessed taxpayer with enough in-

come to meet daily needs. For instance, it would

raise the amount of the exemption for personal
effects from $500 to $1,500 and for tools of a

trade or profession from $250 to $1,000.

In addition, it would grant a taxpayer an exemp-
tion for salary received in the amount of $100 per
week for personal needs plus so much of his

income as might be necessary to comply with a

judgement to contribute to the support of his minor

children. Formerly, there was no specific salary

exemption for the taxpayer's personal needs.
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Certain investigations prohibited

Section 8 would make it illegal to investigate or

maintain surveillance or records regarding the be-

liefs, associations, or activities of an individual or

an organization which are not directly related to

the revenue laws. An individual or organization

would be able to bring suit for damages against

any officials who violate this provision.

Finally, Section 9 provides for inspection of re-

turns by the tax-writing committees of Congress,
certain other committees authorized by resolution

of the Senate or House, and by persons having a

substantial interest such as partners or stockhold-

ers of a corporation in certain instances.

Section 10 would establish civil remedies for an

individual's benefit when information is improperly

obtained from his tax return.

Access to tax returns

The privacy of tax returns and the misuse of tax

information is one of the major issues resulting

from Watergate. If no other reason exists for the

enactment of this bill, the questions raised by

Watergate may provide sufficient impetus.

Section 9 of the bill would increase the taxpay-

er's right to privacy and protection against political

misuse of tax information by amending Sec. 6103.

Basically, the bill provides that returns will be

available for inspection only by the taxpayer or an

official or employee of the Treasury Department,
the Department of Justice, or the President if the

purpose of inspection is solely in connection with

administration of the Internal Revenue Code.

In connection with investigations of alleged
criminal acts by the taxpayer, it would be neces-

sary for employees of the investigating branch to

obtain search warrants before the taxpayer's re-

turn could be inspected. Strict conditions must be

met before a search warrant can be issued. In

addition, certain agencies of the federal govern-
ment may continue tb inspect returns for purposes
of accomplishing their mission. The agencies
enumerated are the Social Security Administra-

tion, Railroad Retirement Board, Department of

Labor, Pension Benefit Guaranty Corporation, HEW,
Bureau of Census, and the GAO.
The legislation would strictly limit the disclosure

of information obtained from federal tax returns to

be made available to the states. No individual's re-

turn would be made available for Inspection to any
state unless that state has enacted a law which pro-

vides criminal penalties for disclosing information

derived from federal tax returns and which substan-

tially conforms with this bill and Sec. 7213. While

the sponsors of this bill recognize that this provi-

sion may make it difficult for states to collect their

taxes, they feel that federal tax return confidential-

ity is the prime concern. In this regard, they sug-

gest that if the state wants help with the collection

of taxes it use the "piggy back" provisions in Title

2 of the Revenue Sharing Act, which provides for

IRS collection of state taxes.

GAO oversight of IRS

Finally, the bill would attempt to lay to rest the

continuing controversy between Congress and the

IRS as to the oversight authority of the GAO. In a

very comprehensive manner, Section 11 instructs

the Comptroller General of the GAO to establish a

program to provide for a continuing audit of the

efficiency, uniformity, and equity of the administra-

tion of the internal revenue laws. To carry out this

mandate, specific provisions give the GAO access

to any federal agency's records and the right to

inspect returns.

Additionally, the GAO would be instructed to

prepare an annual report on the IRS, including its

findings concerning—the type and extent of assistance which the

Service provides to taxpayers in the preparation

of returns, and the accuracy and consistency of its

advice;—the adequacy of the procedures by which the

Service responds to taxpayer complaints, and the

number and nature of such complaints;—the equity of the procedures by which the

Service conducts audits, makes collections, hears

taxpayer appeals, and advises taxpayers of such

procedures;—the uniformity of the Service's administration

of the internal revenue laws, including the uni-

formity of the standards and legal interpretations

it employs;—the number and specific circumstances of dis-

closures, if any, of returns or of information de-

rived from such returns which the Comptroller
General determines to be in violation of law;—the investigation and prosecution by the Ser-

vice and the Department of Justice of alleged civil

and criminal violations of the internal revenue

laws;

—the implementation by the Service of section

552 of title 5, United States Code (relating to free-

dom of information); and
—any other matter which the Comptroller Gen-

eral determines to be necessary or appropriate. tSl
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IRS SUBPOENA POWER TO INVESTIGATE
UNKNOWN TAXPAYERS

Introduction

Through its power in Section 7602 of the Internal Revenue

Code^ to subpoena documents and records to aid in investigations of

taxpayer habihty, the Internal Revenue Service (IRS or the Serviqe)

has a disturbingly great ability to influence the life of every citizen of

the United States. Recent litigation has highlighted this power as

the IRS has attempted to obtain records from third parties concern-

ing the tax liability of unknown tax-payers. Either an individual fi-

nancial transaction or a class of transactions has attracted the

Service's attention and the IRS has subpoenaed records in order to

discover what taxpayers were involved. For example, the IRS has

requested the names of all lessors whose leases expired or were

returned in a given year to an oil company,^ the names of all farmers

bringing their soybean crop to a processor,^ and the names of all

income beneficiaries of trusts administered by a trust company.'^ In

these cases, the IRS had no knowledge of any outstanding liability

on the part of the individuals whose transactions comprised the

class, while the burden was on the third party (that is, one who is

not himself under investigation) to provide financial records.

In other instances, an individual transaction has led the IRS to

suspect that some unknown person or persons had outstanding tax

liability.^ In such cases, the Service has issued a subpoena to athird-

* Int. Rev. Code of 1954. § 7602, provides in part:

For the purpose of ascertaining: the correctness of any return, making a

return where none has been made, determining the liabilit\' of any person (or

any internal revenue tax or the liability at law or in equity of any transferee or

fiduciary of any person in respect of any internal revenue tax, or collecting any
such lialiility, tiie Secretary or iiis delegate is authorized—

(I) To examine any books, papers, records, or otlier data which may be

relevant or material to such incjuiry.
» United States v. Humble Oil ^- Ref. Co., -488 F.2d 953 (5th Cir. 1974), vacated

and niiuitHlcd, 95 S. Ct. 1670 (1975).
' United States v. Anderson Clayton f< Co.. 369 F. Supp. 6 (S.D. Miss. 1973).
* Mays V. Davis, 7 F. Supp. 596 (W.D. Pa. 1934K
» United States v. Bisteglia, 420 U.S. 141 (1975); United States v. Theodoie. 479

F.2d 749 (4(h Cir. 1973); Tillotson v. Doughner, 333 F.2d 515 (7th Cir.), cert, denied,

379 U.S. 913(1964).

177
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party participant in the transaction either to identify the unknown

person so that his HabiHty could be investigated further, or to obtain

the financial records of the suspected taxpayer to aid in determining
whether or not liability actually exists.

While traditionally courts have interpreted section 7602 to bar

enforcement of John Doe subpoenas^ because a particular taxpayer
or taxpayers were not under investigation, the IRS has recently

attacked this interpretation by several routes. The Supreme Court

has reviewed the issue in United States v. BiscegUa,"^ and has sup-

ported the IRS in its attempt to have a John Doe subpoena enforced

without having a particular taxpayer under investigation.

Ten years ago, in another rare review of a section 7602 sub-

poena, the Court, in United States v. Powell,^ enunciated four

criteria for enforcing a subpoena issued pursuant to section 7602.

The first two criteria, that the subpoena be issued for a legitimate

statutory purpose and that the documents subpoenaed be relevant to

that purpose, are based on the constitutional 'requirements de-

veloped in earlier administrative subpoena cases. The third and

fourth criteria, that the information subpoenaed not already be in

the Service's possession and that the IRS adhere to its own adminis-

trative procedures, are based upon the statute itself. These four

criteria provide the general framework within which the statutory

questions raised by John Doe subpoenas of third-party records are

considered.

This Note will first examine the constitutional criteria enun-

ciated in Powell. The roots of these restrictions will be set forth and

their effects on John Doe subpoenas of third parties will be ex-

plored. After establishing the constitutional framework, the statutory

limits which courts have enforced in reviewing section 7602 sub-

poenas issued to third parties will be analyzed through an examina-

tion of three recent cases, and, finally, an analysis of the Supreme
Court's decision in Bisceglia will be undertaken with a view to the

construction of guides for future IRS John Doe subj^oena cases.

• So tiillfd l)oc-.uise thf IRS siil)pi»fiia lorin rc.uls, "lii tlie nuitter of the tax lial)il-

ity of ," and if tlit- ta.vpaviT is iiiikiioun, John Doo is iist-il. Unitod States

V. llimil.Ie Oil & Hef. Co.. 3 tfi F. Snpp. 944. 94S (S.D. Tex. 1972). The IHS refers to its

siihpoen.is as 'summonses.'" Tlie term "snl)poena
"

will he used in this .Note to reter to

IRS as well as to other administrative subpoen.is.
M20 U.S. HI (1975).
• 379 U.S. 48 (1964).
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II

The Constitutional Criterion of Reasonableness

A. The Development of Constitutional Standards for
Administrative Subpoenas

When exercising its subpoena powers, the IRS is bound by the

same constitutional requirements of reasonableness as are all ad-

ministrative agencies.^ These requirements originated very early in

the history of administrative agencies when the fourth amendment

prohibition of unreasonable searches and seizures^° was applied to a

subpoena duces tecum. ^^
Though its nature as an investigatory tool

appears to have shielded the civil subpoena from the probable cause

necessary for the issuance of a warrant, the early cases held that the

scope of the subpoena could not be so sweeping as to be "unrea-

sonable."^^

Regarding subpoenas issued by administrative agencies, as well

as those issued by other ai^ms of government, the Supreme Court in

the early twentieth century interpreted this requirement to give
considerable protection to the object of a subpoena.

^^ An agency
could request only documents which it already had reason to believe

were relevant to a pending investigation, and Mr. Justice Holmes

spoke for a unanimous Court when he said: "It is contrary to the first

principles of justice to allow a search through all the respondents'

records, relevant or irrelevant, in the hope that something will turn

up.
"14

• Only the fourth iiinendmcnt .ind tlie due process chuise are of interest here. The
fifth amendment privilej^e anainst self-incrimination does not apply to third parties

who are not themselves under inNestijjation even if the documents would tend to

incriminate them. United States v. White. 322 U.S. 694, 698-700 (19-44).
'* The rij;ht of the people to he secure in their person.s, houses, papers, and

effects, aj;ainst imreasonahle searches and seizures, shall not be violated, and

no Warrants sh.dl issue, but upon probable cause, supported by Oath or atfirma-

tion, and particularly tiescribinj; the place to be searched, and the persons or

ihinjis to be seized.

U.S. Const, amend. IV.
•' The first case to apply the fourth amendment to a civil subpoena appears to

have been Boyd v. United States, 116 U.S. 616, 621-22 (IS86). None of the early cases

appears to h,i\e demanded probable cause to be shown for enforcement, and later

cases specificalK' ne>;ated any such requirement, despite statutory lan^uane indicatinjj

such a showinp to be necessary, see United States v. Powell, 379 U.S. 48, 52-54,

56-57 (1964), discussi'd in note 122 iufra, and even when the agency's jurisdiction

over the defendant was in (juestion. See Endicott Johnson Corp. v. Perkins, 317 U.S.

501,508-09(1943).
>» Male V. llenkel, 201 U.S. 43, 76 (1906).

^^See. e.n., FTC v. American ToImcco Co.. 264 U.S. 298 (1924).

'*/</. at 306. Holmes also proscribed ""nshinj; expeditions into private papers on
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As the increased complexity of the economy produced an in-

creased need for regulation, however, and as administrative agencies

consequently multiplied, Congress countered these court-imposed
hmits on agency investigations with new legislation which

broadened agency authority.
^^

Eventually the courts joined Con-

gress in loosening the constitutional reins that checked administra-

tive investigation.
- -

-
": :--.:- r

 '

The most important manifestation of this change of heart came

in the 1946 case o( Oklahoma Press Publishing Co. v. Walling.''-^

There, a massive request for production, inter a/ia, of all books,

papers and documents showing hours worked and wages paid to

employees over a five-year period in connection with -an investiga-

tion of possible violations of the Fair Labor -Standards Act was up-

held over fourth amendment objections. Mr. Justice Rutledge, for

the Court, was unsure whether the fourth amendment even applied

to the enforcement of a subpoena.
^"^ The Court, however, did not

feel called upon to decide this question because, whether the valid-

ity of a subpoena was constitutionally measured by- the fourth

amendment or by the more general restrictions of the due process

clause, "[t]he gist of the protection is in the requirement . . .that

the disclosure sought shall not be unreasonable."^^ In the case of an

administrative subpoena duces tecum, the Court held that this re-

quirement is satisfied by a court's determination (1) that the docu-

ments are relevant to an investigation authorized by Congress and

for a purpose Congress can order; and (2) that the specification of the

documents to be produced is not so indefinite or overbroad as to be

beyond the scope of the pending investigation.^^ Clearly, tliese con-

stitutional criteria "place only the^mosf"geneTal^limlts on agelTcy iiv

vestigations. Courts have been loath to quash such subpoenas
unless documents are described so broadly that they cannot be

specifically identified,^" or the subpoena is both very broad and

directed to a third party.^^

the possibility that tliey may disclose e\ idence of crime." Id.

>*Sre 1 K. Davis. Administrative Law Treatise § 3.03 (1958).
>• 327 U.S. 186 (1946). A precursor of this decision was Endicott Johnson Corp. v.

Perkins. 317 U.S. 501. 508-09 (1943).

"327 U.S. at 195. 202, 208. Unlike a warrant, which is issued ex parte and to

which the full panoply of fourth anRMulment restrictions applies, a subpoena can be

enforced only after a court hearing at which the object of the subpoena has an op-

portunity to present his objeclions..Sit' id. at 195; See v. City of Seattle, 387 U.S. 541,

545(1967). _ .
- . -.-

'•327 U.S. at 208.
"» Id. at 209.
«> See First Nat'l Bank v. United States. 160 F.2d 532, 535 (5th Cir. 1947).

*^See Fraser v. United States. 452 F.2d 616. 619 (7th Cir. 1971), citinu Hale v.

Henkel. 201 U.S. 43 (1906). and United States v. First Nat'l Uank. 173 F. Supp. 716.
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Subpoenas directed at third parties are, however, more fre-

quently narrowed than quashed. A third-party object of a subpoena
must be a good citizen and shoulder some-'burden in producing
evidence or information required for the proper administration of

governmental regulations.^^ There are limits, though, on the extent

to which an agency may impose this burden. If the cost to the third

party of producing the information is too high, or the interference

with the third party's business is too great, then the court will not

enforce the subpoena as it stands. ^^ Whether the source of these

restrictions is considered to be the fourth amendment^'* or the due

process clause of the fifth amendment, ^^ the result is the same.

B. Unreasonableness and IRS Subpoenas

It is evident that under Oklahoma Press the effect which con-

stitutional restrictions have on an agency's administrative subpoenas
depends in large part on the breadth of that agency's enabling legis-

lation. If Congress has given an agency broad investigatory powers,
and the agency institutes sweeping investigations based on these

powers, the Oklahoma Press criteria are largely satisfied. Only if the

requests are quite burdensome to a third party is there real hope of

judicial restriction of a subpoena.

Judicial consideration of section 7602 IRS subpoenas has re-

flected this state of affairs. The criteria set forth in Oklahoma Press

are echoed in United States v. Powell,^^ a section 7602 case. These
criteria are combined with a broad statutory grant of investigatory'

authority to give the IRS a great degree of freedom from constitu-

tional restrictions on its subpoenas.
^'^

720 (W.D. Ark. 1959). Administrative agencies have tlie power to subpoena documents
that are necessar\- and relevant to >i lawful in\estij;ation even from parties tliat are

outside the aj^ency's rejjulatorv jurisdiction. FCC v. Cohn. 154 F. Supp. 899, 906

(S.D.N. Y. 1957).

^'Sce Foster v. United States, 265 F.2d 183, 188 (2d Cir.), cert, denied, 360 U.S.

912 (1959); United States v. .Northwest Pa. Bank & Trust Co..' 355 F. Supp. 607, 614

(W.D. Pa. 1973).

"Sec United States v. First Nat'l Bank, 173 F. Supp. 716, 718. 720-21 (W.D. Ark.

1959). See also Oklahoma Press PuhlishinR Co. v. Wallinj;, 327 U.S. 186. 213 (1946);
FTC V. American Tohacco Co., 264 U.S. 298, 306 (1924).

'*See See v. Citv of Seattle, 387 U.S. 541, 544 (1967); H.ile v. Henkel, 201 U.S. 43.

71 (1906); United States v. ILirrington. 3S8 F.2d 520, .523 (2d Cir. 1968); United States

V. Dauphin Deiiosit Trust Co., 385 K.2(l 129, 131 (3d Cir. 1967).

"5cf In re llorowif/. 482 F.2d 72. 7.5-79 (2d Cir.) (Friendly, ].),cert. denied, 414
U.S. 867 (1973); United St.ites v. Giordano, 419 F.2d 564. 569 (8th Cir. 1969), cert,

denied, 3\)7 lis. 1037(1970).
"379 U.S. 48 (1964).
*'' Sec Miller, Adininittratiie .Xuencij Intellinence-Catherinn: An Ai>i>ritisid of the

Imestifidtive Powers of the Interntd Heieniic Sertice. 6 B.C. I.\D. & Co.M. L. Hkv.

657, 696-97 (1965); Hitholz. The Conunis'doner's ln(iiiisitori(d Powers, 45 Ta.\ES 782

(1967); Cmnnient, 22 k\.\. L. Rtv. 141, 144 (1973).
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The breadth of this statutory grant is manifested in section

7602(1),
28 under which the Service has the authority to subpoena

documents "which may be relevant or material to [the] inquiry"
authorized in section 7602. Under section 7602 the IRS is authorized

to inquire into and determine the liability of "any person* for "any
internal revenue tax." The usual judicial reading of section 7602

provides that documents in the hands of third parties which on their

face are financial records of the taxpayer under investigation are

relevant and that the IRS need not specify precisely which financial

records it needs. In addition, documents relevant to a taxpayer's

liabihty for purposes of an IRS subpoena may include records that

are technically not x)f a financial nature, such as memoranda or let-

ters. The occasional situations in which a court has narrowed a sub-

poena directed to a third party have not proved overly confining.

Clearly, for example, "limiting" the IRS to those portions of corpo-
rate minutes and correspondence which actually indicate the receipt

or disbursement of money^^ does not interfere significantly with the

ability of the IRS to subpoena a vast range of documents.''*^

When subpoenaed documents are not actual records of income

and disbursements, however, courts have looked more closely at the

nature of the records subpoenaed to delermine their relevance to

the IRS inquiry. One frequently cited test for determination of rele-

vance and materiality was set out in Foster v. United States,^^ in

which the court phrased the question as "whether the inspection

sought 'might have thrown light upon' the correctness of the

taxpayer's returns. "''^ This test is hardly more enlightening than the

bare words of the statute. A later explanation of this standard in

United States v. Harrington^^ indicated that "whether the inspection

sought 'might have tlirown light upon' the correctness of the

taxpayer's returns" depends, in a given case, on "an indication of a

realistic expectation [that the documents subpoenaed will determine

the correctness of the taxpayer's returns] rather than an idle hope
that something may be discovered."*''' The opinion further suggested
that when the IRS subpoenas a third party, the Service may be

M Int. Rev. Code of 1954. § 7602(1).
» United States v. Luther. 481 F.2d 429. 433 (9th Cir. 1973).

^See aho United St.ites v. RiiCKeiro. 300 F. Siipp. 968, 973 (CD. Cal. 1969).

aff'd, 425 F.2d 1069 ^9th Cir. 1970). cert, denied, 401 U.S. 922 (1971). wluch upheld a

suhpoeiiii of all records "relating to the financial and business transactions" of u

taxpayer.
" 265 F.2d 183 (2d Cir.). cert, denied. 360 U.S. 912 (1959).
"

/(/. at 187.
M 388 F.2d 520 (2d Cir. 1968).
" Id. at 524.
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required to show a stronger expectation that information bearing on
the -tax Uabihty of the taxpayer under investigation will be dis-

covered than if the subpoena is directed at the taxpayer himself.

Two cases together illustrate this distinction between two- and

three-party situations.

In United States v. Egenherg,^^ the IRS, as !)art of an investiga-
tion of an accountant's tax liability, subpoenaed all the tax returns

prepared by the accountant for his clients in certain tax years. The
Ser\'ice stated that the clients' returns would show the amount the

clients had deducted for the taxpayer-accountant's services and

thereby reflect at least a part of the accountant's income. The 7602

subpoena was directed to the taxpayer-accountant himself,
^^

and,
since none of his clients objected to his surrendering their returns,

no financial burden or invasion of privacy was imposed upon anyone
else in requiring the accountant to produce the records. The court

held that the government had provided the minimum showing of a

"reasonable expectation" that the documents subpoenaed would in-

dicate the correctness of the taxpayer-accountant's return, and thus

the subpoena was enforceable.^'^

The second illustrative case, United States v. Williains,^^ is very
similar to Egenberg but involved a significant burden on third par-
ties which resulted in the subpoena's being quashed. In Williams,
the IRS subpoenaed all the records of a taxpayer-doctor's answering
service to get the names of the patients who had seen the doctor

during the tax period in question. The IRS hoped to determine
some portion of the doctor's income by questioning his patients in

order to discover how much the patients had paid the taxpayer for

medical services. The court found that the list of names subpoenaed
from the answering service would have included persons who were
not patients of the doctor, and patients who did not see the doctor

during the pertinent time period. But because the records obtained

from patients who used the doctor's answering ser\'ice could reason-

ably have been expected to shed light on the income and therefore

the tax liability of the taxpayer-doctor, making the subpoenaed
records relevant in the broadest sense, the court indicated that the

irrelevant data and the burden to third parties would not alone have

"4-43 F.2il512(3dCir. 1971).
" A filth aiiKMuliiieiit obji-ctidii was not sust.iiiiccl because recorcls were actually

the property of tiie accountant's clients. \o clients objected to the subpoena. Id. at

516.

"/(/.at 515-16.
** 337 F. Supp. 1114 (S.D.N'.Y. 1971), appeal dismissed and jitdnment vacated

as moot. 486 F.2d 1397 (2d Cir. 1972).
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barred the subpoena. At the same time, however, the court noted

that the subpoenaed records would not have included the names of

many patients who saw the doctor during this time but left no mes-

sages with his service. The court therefore concluded that because

the information obtained from these persons would fall far short of

determining the doctor's income and his resulting tax liability, the

burden on the third parties whose names were included in the

records and who would have been questioned by the IRS to deter-

mine when they saw the doctor would be disproportionate to the

end achieved by the IRS.^^ The lists of names were not suflficiently

relevant to an investigation of the doctor's tax liability to justify the

resulting burden on third parties.

'"

, 1. ..."
These two cases illustrate that the constitutional criterion of

relevance may be applied differently in two- and three-party situa-

tions. In an ordinary two-party situation, in which the Service sub-

poenas records from the party being investigated,- the relevance of

the documents subpoenaed to the investigation of tax liability is

broadly defined. However, if the party subpoenaed is not the object

of the investigation into tax liability, one can argue, using Egcnherg
and Williams, that courts should weigh more carefully the balance

between the burden on the interests of a third party producing the

documents, or others affected by their production, and the public

interest represented by the subpoena.'*'^ Revenue collection is an

important public interest to be balanced against the private interest

to be "free from officious intenneddling:"'*^ One must keep in mind,

however, that the public interest is in revenue collection and not

merely in the Ser\'ice's ability to investigate'. The cost to the private

individual should be weighed against the actual probability' of de-

termining outstanding tax liability from the subpoenaed records.

Relevance and burdensomeness as elements of the constitutional

requirement of reasonableness, then, have some impact on the abil-

ity of the IRS to browse through citizens' records. Within this con-

stitutional framework, it may be argued that an IRS subpoena can be

struck down if a court finds that the burden on a third party is not

'^ Id. at 1116. The fact.s in Williaiiis would have been exactly the same as those in

Enenhern if tlio IKS li.ul Mibpoeiiaeil the patients' nanU'sdirectly"fmni the- doctor.

This was not done because the doctor could liave asserted his tilth aiuendnient

privilejie a>;ainst self-incrimination and refused to produce the names. The accountant

was not similarly protected because the returns subpoenaed were his clients', merely

in his possession, and not within his privilege. United States v. Ejienberg, 443 F.2d

512. 516 (3d Cir. 1971).

*^Sce United States v. Matras. 4S7 F.2d 12^1, 1274-75 (8th Cir. i973); Venn v.

United States. 40<) F.2d 207. 211-12 (5th Cir. 1968).

« Oklahoma Press Publishn.^ Co. v. Walling. 327 U.S. 186. 213 (1946).
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proportionate to the end the Service hopes to achieve with the

subpoena.
This argument has not been favored by the courts, however,

which more commonly have achieved a similar res«k by narrowing a

burdensome subpoena directed at a third party to those documents

most clearly relevant to the investigation.
''^ When it was not possi-

ble to specify the documents actually relevant to the investigation,

one court permitted the IRS to e.xamine certain records in order to

identify and specify exactly what further records were required.'*^

The court suggested that the government issue two narrow sub-

poenas, the second based on information received from the "first,'*'* to

replace a sweeping request for records which, if enforced, would
have cost the third party $30,000.

''^

Thus, with the broad scope of judicial notions of relevance and

burdensomeness applied to administrative subpoenas generally and

to section 7602 subpoenas in particular, neither the fourth amend-

ment nor due process in the guise of reasonableness provides a

practical barrier to the power of the IRS to use its subpoena author-

ity. If there are to be significant restraints on the ability of the IRS

to subpoena records from third parties, therefore, they must come
from the enabling statute itself

III

The Statutory Limitations

A. The History

Section 7602 authorizes examinations of records to determine

the liability of any person for any internal revenue taxes. In most

cases, the IRS issues a subpoena for documents concerning tax liabil-

ity of a named person who is under investigation. As to these sub-

poenas, at least, the only restrictions on enforcement imposed

by the statute are those reflected in United States v. Powclh^^ the

information subpoenaed must not already be in the Service's pos-

session and the IRS must adhere to its own administrative

procedures.'*'^ The issues may be different, however, when the

*»Sce, f.fi.. United States v. Lutlier. 4S1 F.2cl 429. 433 (Uth Cir. 1973).

« United States v. First .\at'l Bank. 173 F. Siipp. 716, 721 (W.D. Ark. 1959).

«/(/. at718.
«« 379 U.S. 48, 57-58(1964).
*'' See text ac-conipan\ inj; note 8 supru.
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investigation involves an unknown taxpayer or taxpayers, and
the subpoena is issued in the name of John Doe to a third party,

frequently a bank, which is not itself under investigation.
- The few cases decided prior to 1972 involving unnamed tax-

payers have a common denominator: enforcement was predicated
upon the existence of a taxpayer or taxpayers actually under inves-

tigation. The earliest such case. Mays v. Davis,'*^ was decided under
the predecessor to section 7602. '^ The government there sought
enforcement of a subpoena for all records of all income beneficiaries

of testaiuentary trusts administered by the defendant bank to de-
termine if the beneficiaries had any outstanding tax liability from

unreported trust income. The court refused to enforce the sub-

poena, calling it a "mere [exploratorv] search for information," and

finding that it was outside the Service's lawful authority of "ascer-

taining the correctness of any return. "^° While the court did not
discuss the case in constitutional terms, its interpretation of the

statute is entirely consistent with Holmes's proscription in American
Tobacco of "fishing .expeditions."^^ Mays introduced a statutory limi-

tation on the ability of the IRS to use its subpoena power, roughly
equivalent in scope to the pre-Oklahoma Press constitutional

limits. ^^

Even after the judicial expansion of administrative authority in

the 1940's and 1950's and the accompanying debasement of the con-
stitutional limitations on agency subpoena authority,^^ the courts

continued to require a particular individual to be under investigation
before they would enforce an IRS subpoena. The broad purpose of

section 7602 to investigate any person's tax liability, combined with

expanding judicial notions of the permissible scope of administrative

investigations, would otherwise have permitted the IRS to examine

virtually any records held by anyone to see if those records indicated

undisclosed tax liability. The judicial interpretation of the statute to

require that a particular individual be under investigation before a

subpoena could be enforced, then, has provided an important con-

straint on IRS subpoena power. And this yoke was not significantly
loosened by the one instance prior to 1972 in which a subpoena

«« 7 F. S.ipp. 596 (W.D. I'a. 1934).
** Revfmif Act of 192S. tli. 852. § 618. -15 .St.it. 878. Accorclini; to the -Sixth Circuit

Court (>r Appeals. Coiiurcss tnc.'iiitlio iii.itcri.i! ch.mui' i" tlic l.iw in cii.ictim; tlic 1954

Code. Biscfglia v. United St.ites. 486 F.2d 706. 712 (6th Cir. 1973), rcv'd, 420 U.S. 141

(1975). But sec United Slates v. Amiour. 376 F. Supp. 318, 322 (D. Conn. 1974).
»«7 F. Supp. at 596.
•" Si'c note 14 aupnt.
*' Sff text acconip.iMN iuK notes 9-14 sxtftrd.
" Sfi' fe.xl accuMipanyiii>; notes 15-21 ^u/^ni.
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involving an unknown taxpayer was enforced. In Tillotson v.

Boughner,^'^ the IRS subpoenaed an attorney to testify concerning
the identity of the taxpayer who had sent th^IRS a cashier's check

for unpaid taxes. The court held that the subpoena-jtvas enforceable

because a specific taxpayer was under investigation; only the

taxpayer's identity was unknown to the IRS.

Both Maijs and Tillotson illustrate the courts' historical insis-

tence that a subpoena be issued pursuant to an investigation of a

particular person's tax liability. Recendy, however, the IRS has at-

tacked this interpretation in the courts. Three cases represent the

direction of the offensive and the partial success of the IRS.

B. United States v. Theodore

In 1972 the Internal Revenue Service initiated the Tax Prepar-

ers Project to investigate the accuracy of returns prepared by inde-

pendent tax preparers who were not governed by any code of pro-

fessional ethics like those which regulate certified public accountants

and attorneys.
^^ A Project investigation would begin when an un-

dercover agent provided a commercial tax preparer with financial

data from which to fill out a return. If the return was not correct, the

case was transferred to the Audit Division of the IRS which deter-

mined whether copies of other returns prepared by the preparer or

a list of clients for whom returns were prepared would be sub-

poenaed.^^ If the preparer refused to comply with the subpoena, the

IRS applied to the local district court for enforcement.

United States v. Theodore^"^ was the first Project enforcement

case to reach a circuit court. As a result, Theodore has become a

frequently cited case regarding section 7602 John Doe subpoenas,
and has been relied on as precedent in more recent enforcement

proceedings against commercial tax preparers. Its importance re-

quires attention here despite the lack of clarity in its holding and

supporting rationale.

In Theodore, the IRS subpoenaed all the returns, with accom-

panying documentation, that Mr. Theodore had prepared for a

three-year period, as well as a separate list of the names, addresses

and soci:\l .security numbers of these clients. The district court en-

forced the subix)ena.^^ The Fourth Circuit Court of Appeds denied

enforcement of that portion of the subpoena which requested the tax

»*333 F.2cl 515 (Ttl. Cir.). art. denied, 379 U.S. 913 (1964). The attorney-client

privik'^ie was not at issue in tliis tlecision.

"iit-e Unitetl -States v. TuriuT. 4>S0 F.2(l 272. 274 (7th Cir. 1973).

»« See Ur.itfd States v. TheiKJore. 479 F.2cl 749, 752 (4th Cir. 1973).

" 479 F.2il 749 (4th Cir. 1973).

M United States v. Themlore. 347 F. Supp. 1070 (D.S.C. 1972).
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returns and documentation.^^ At th6 same time, the court upheld
the IRS request for a client list.®°

In considering the subpoena of Theodore's documents, the

court had two inquiries to make: first, whether an-investigation of

Theodore's clients was a valid subject of the subpoena directed to

Theodore and therefore within the agency's statutory power; and

second, whether the scope of the subpoena was within the constitu-

tional bounds of reasonableness.®^

The Fourth Circuit separated the request for documents into

two parts and decided these questions differently as to each. The
court denied enforcement of that portion of the subpoena relating to

the returns and documentation because it was "too broad and too

vague to be enforced."®^ The district court's grant of enforcement of

tlie list of names, on the other hand, was upheld, as the Fourth

Circuit said that such a request was clearly within the authority of

the IRS and that the only determination left for the' district court on

remand was whether the IRS could practically compile the list

itself®^ Since the burden on Theodore in providing the list of names
was slight,^ it would appear that the differentiation between the

two sets of documents was made on the basis of the burden to

Theodore, that is, the constitutional reasonableness of the request.^
The court seemed at other points in the opinion, however, to

have qualms about the authority of the IRS to have a John Doe

subpoena enforced at all. The court noted that in Tillotson only a

single taxpayer had been involved, not a large group as in

Theodore.^^ In denying the returns and documentation to the IRS,

*9 479 F.2d at 754-55.

w/tf. at755.
•' A court should decide the statutory question before the constitutional question

to avoid unnecessary- constitutional adjudication. See Ashwander v. TN'.A, 297 U.S. 288,

347 (1935) (Brandeis, J., concurring).
** 479 F.2d at 755. Previously the court had described the siibpoena for approxi-

mately 1500 returns and documentation as "unprecedented in its breadth." Id. al 754.

But see Adams v. FTC. 296 F.2d 861, 867-80 {8tii Cir. 1961). cert, denied, 369 U.S. 864

(1962), in which the court enforced an administrative subpoena of, inter alia, books,

records, writings, documents and letters pertaining to the relationships under inves-

tigation from as earlv as 1940 until 1959.
« 479 F.2d at 755.

••The list had already been deposited in camera pursuant to an order of the

district court. Id.

** The court noted an alternative argument based on the third Powell criterion, see

text accompanying note 8 sufira, th.it the information not already be in the Service's

hands. So far as the returns are concerned, they were indeed .ilready in the possession
of the IRS. However, ThetKlore's accompanying docnnientation was not. The court

determined that the IHS could net the list of names only if the IRS could siiow that

retrieval of the returns in their possession was not otherwise possible. 479 F'.2d at 755.

See also United Slates v. Turner. 480 F.2d 272. 274 (7th Cir. 1973).
•« 479 F.2d at 754.
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the court said: "We hold that [section 7602] only allows IRS to

summon information relating to the correctness of a particular return

or to a particular person."^' If the Service's acrthority extends only to

investigations of particular returns and taxpayers, though, the court

could no more grant the list of taxpayer names than it could grant

the returns and documentation. Clearly the court was not saying

exactly what it meant and this has led to some confusion. Courts

enforcing post-Theodore subpoenas of names and addresses of tax-

preparer clients have cited Theodore as authority without consider-

ing the basis of the court's reasoning.
^^ Other courts have made a

fundamental error in interpreting Theodore as a case in which the

third-party tax preparer was the "particular person" under in-

vestigation.
®® Theodore might have been liable for fraud,

'^^ but not

for his clients' civil tax liability. Since courts will not enforce a

section 7602 subpoena if there is no civil liability under

investigation,'^ the subpoena could not have been enforced against

Theodore in a criminal investigation of fraud in his preparation of

the returns, and therefore Theodore could not have been the tax-

payer under investigation.

In the tax-preparer cases since Theodore, the IRS appears to

have stopped subpoenaing any documents beyond a list of the

clients' names, addresses and social security numbers, and the

courts have regularly enforced these subpoenas.
"^^ Since Tillotson

appears to be the only instance prior to Theodore of a court's enforc-

ing a section 7602 John Doe subpoena, Theodore seemingly broad-

ened IRS authority to subpoena.'^ Outside the area of the Tax

Preparers Project, however, the courts have looked more carefully

«'
/(/. at 755.

«* United States v. Carter. 489 F.2d 413, 414-15 (5th Cir. 1973) (per curiam);

United States v. Berkowitz, 488 F.2d 1235, 1236 (3d Cir. 1973) (per curiam), ceri.

denied, 95 S. Ct. 1674 (1975).
«» United States v. Humble Oil 6c Ref. Co., 488 F.2d 953, 958 (5th Cir. 1974).

vacated and remanded. 95 S. Cf. 1670 (1975); United States v. Armour, 376 F. Supp.

318, 324 (D. Conn. 1974).
'0 See Int. Rev. Code of 1954, s^ 7207.
'« United States v. Held. 435 F.2d 1361, 1364 (6fh Cir. 1970).

^^See United States v. Carter, 489 F.2d 413 (5th Cir. 1973) (per curiam); United

States V. Berkowitz, 488 F.2d 1235 (3d Cir. 1973) (per curiam), cert, denied, 95 S. Ct.

1674 (1975); United States v. Turner, 480 F.2d 272 (7th Cir. 1973).
"" Not cvervone li.is re^ardeii Theodore in tliis liyht. Tlie Fourth Circuit's refusal

to enforce tlie sulipocn.i of tl»e returns and thKumenfs appears to have caused some to

look upon TUeod(ti'-r .is a restr.iint mion the expansive powers ol the H^S. See Note,

The Exixinditt^ fii^/i/v of Third I'drtie.-i Under the lutcrnul Revenue Service's Tax

Preparers Project: A Limit on Internid Revenue Fiv/iinf.' F.xi>editions-', 5 St. M.^HY's

L.J. 773, 798-99 (1974); Comment. 22 K.A.\. L. Hkv. 141. 142, 150 (1973). The.se discus-

sions o( Tlieothire assume the vahdits of John Doe suhpoenas and rej;ard (he decision

as restrictive of the IRS since a portion of the subpoena was not enforced. .
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at Theodore, and the IRS has continued to have difficulty with John
Doe subpoenas, even when names, rather than financial documents

per se, are the target.

C. United States v. Humble Oil & Refining Co.

Not satisfied with only the client lists it obtained in Theodore,

the IRS in United States v. Humble Oil 6- Refining CoJ'^ attempted
to use the broader language of section 7601'^^ to justify court en-

forcement of a section 7602 subpoena. The Fifth Circuit there up-
held the district court's denial of enforcement of a subpoena which

requested the names of all lessors who held mineral leases surren-

dered by Humble Oil during 1970. The purpose of the IRS project

was to determine if the mineral lessor taxpayers properly adjusted
their tax status upon termination of the leases.'^

Since the Service conceded that it was gathering data only

and that the tax liability of neither Humble nor any specific lessors

was under investigation, the Fifth Circuit upheld the district court's

decision that the subpoena could not be enforced, quoting the lower

court's contention that enforcement of a section 7602 subpoena re-

quired "some nexus between information sought and a specific in-

vestigation of specific individuals before the government can compel
third parties, at their own expense, to give information to the Inter-

nal Revenue Service. "'' The appellate court did not, however, base

its holding on the lack of a particular person under investigation.

Rather the court came to the same conclusion as the district court by

examining the differences in language between sections 7601 and

7602. The former, the court noted, permitted IRS "inquiries" of "all

persons," while the latter section permitted "examinations" only of

"any persons." The court maintained that this difference required
that a subpoena be enforced "only when IRS scrutiny of a taxpayer
or a group thereof becomes particularized or focused. '"^^ As a result,

the Humble Oil court barred the IRS on statutory grounds from

'« 488 F.2d 953. 955-56 (5th Cir. 1974). The decision in Humble Oil was recently

vacated by the Supreme Court and remanded to the Fifth Circuit "for further consid-

eration in lijiht of United States v. Bisce^lia." 95 S. Ct. 1670 (1975).
" Int. Rev. Code of 1954, § 7601. provides:

The Secretary or his dele^.ite shall, to the extent he deems it practicable,

cause onicers or employees ot the Treasury Department to proceed, from time

to time, throuj^h each internal revenue district and in<iuire alter and concerninj:

all persons therein who may be liable to pay any internal revenue tax, and all

persons owning or havinjj the care and mana^jement of any objects with respect
to which any tax is imposed.

" 488 F.2d at 954-55.
" Id. ut 960. -  

" Id.
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using section 7601 to support a subpoena. At the same time it left

open the enforcement of John Doe subpoenas when the investiga-

tion of the taxpayers "becomes particularized or focused" and the

subpoena is therefore within the investigatory power authorized by
section 7602. When this time might occur was noUdiscussed by the

court, but the requirement seems similar to, if not the same as, the

differently worded requirement of Theodore that a particular

taxpayer's liability be under investigation to support enforcement of

a subpoena.'^ The court concluded this argument by noting that

since there exists this difference in language between the two sec-

tions, it is illogical to enforce under the broader section 7601 a

subpoena that would be barred as a "fishing expedition" under sec-

tion 7602.80

Thus the Humble Oil decision barred on statutory construction

grounds an alternative attempt by the IRS to use the agency's sub-

poena power to obtain tax information from third parties concerning
unknown taxpayers. In Theodore, the court blocked enforcement of

the subpoena on the constitutional grounds of burdensomeness. Al-

though the court in Humble Oil, like that in Theodore, referred to

the statutory requirement that a particular taxpayer be under inves-

tigation, the focus of both decisions lay elsewhere, in the Constitu-

tion and in section 7601. Our third recent case, however, focuses

and was decided on the question of whether section 7602 requires a

particular taxpayer to be under investigation for an IRS John Doe

subpoena to a third party to be enforced. The only case to have been

decided by the Supreme Court, it is basic to all further litigation.

D. United States v. Bisceglia

In United States v. Bisceglia,^^ a routine currency report on

large cash transactions filed by the Federal Reserve Bank with the

""See text accompanying note 67 supra.
*" 488 F.2d at 960-61. Whether or not one accepts as correct the court's reading; of

the language of the two sections, it is clear from the structure of the Code and Regula-
tions that the complex argument was unnecessary. Sections 7601 and 7602 are linked

by physical proximity but by nothing else, tliough fre(iuently they iiave been casually
linked in general discussions of IRS authority to conduct investigations. Sec Donald-
son V. United States, 400 U.S. 517. 523-24 (1971); United States v. Brown. 349 F.

Supp. 420, 430-31 (N.D. 111. 1972). vunlifud, 478 F.2d 1038 (7th Cir. 1973). Treas. Reg.

§ 301.7602- Ub) provides that a subpoena issues for the purposes specified in section

7602, but the Regul.ition makes no mention of section 7601. Sections 7603 and 7604 of

the Code, proviiling (or service and enforcement of IHS subpoenas, specifically name
the sections to which this service antl enforcement authority apply, but again section

7601 is not included. In short neither Code nor Regidations contemplate that a sub-

poena power will be associated with section 7601. See United States v. Bisceglia, 420
" U.S. 141. 155 n.l (1975) (Stewart, J., dissenting).

•'420 U.S. 141 (1975).
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IRS noted that the Bank had received a large number of badly
deteriorated $100 bills from a local bank in its district. Because the
IRS suspected that the bills had come from a cache of money never

reported by a taxpayer,
^^

jt issued a subpoena for the local bank's

records to identify the taxpayer-depositor. The subpoena, as ordered
enforced by the district court, required production of all records

for a one-month period relating to deposits over $20,000 or which
contained more than $5000 of $100 bills at one time.^^

The Sixth Circuit reversed and refused enforcement of the sec-

tion 7602 subpoena because "the section presupposes that the IRS
has already identified the person in whom it is interested as a tax-

payer before proceeding,"®'' and found that the words of the statute

provide no authority for the IRS to examine financial records of an

indefinite number of unspecified persons to loam identities of per-
sons who might be liable for taxes. Additional support for the court's

position was found in the subpoena form itself, which begins: "In the

matter of the tax liability of
"
This indicated to the court

that a specific taxpayer must be under investigation before the sub-

poena could be enforced.®^ Once the court interpreted the language
of the statute to require a particular person to be under investiga-

tion, the decision in the case was made easy by the Services admis-

sion that no taxpayer was under investigation and that the subpoena
was issued solely to get the depositors' names. ®^

A majority of the Supreme Court took a very different ap-

proach, emphasizing the unusual nature of both the size of the

transactions and the state of the currency.®' The subpoena itself was

described as the "initial step in an investigation" that might or might
not bear fruit.®® The Court explicitly denied, however, that the

Sixth Circuit's "restrictive reading" requiring a particular taxpayer to

be under investigation was mandated by the statute.®^ The Court's

reasoning was based on the language of sections 7601 and 7602,

the analogous power of such other bodies as the grand jury, and

historical enforcement of John Doe subpoenas.
The second and third reasons are ancillary and not difficult to

dispense with. The Court pointed out that a grand jury could have

**
It is possible, of course, that the bills did not come Ironi a depositor at ail but

from some person or persons exchanging old bills (ot new.
•' United States v. Bisce>;lia. 72-1 U.S. Tax Cas. * 9474, at 84.645 (D. Ky. 1972).
"

Bisceglia v. United States, 486 F.2d 706. 710 (6th Cir. 1973).

•« Id. at 712.
" United States v. Bisceglia, 420 U.S. 141. 142-43. 150 (1975).

"M. at 143.

•» Id. at 149.
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Compelled the respondent bank to testify and then, citing United

States V. Powell,
^'^ noted that the subpoena power of federal agen-

cies is analogous to the power of the grand juty.^^ That may be true

when describing the maximum constitutional scope of the Com-
missioner's power. Unlike the grand jury, however, the IRS is re-

stricted by its statutory power. Analogies to the grand jury cannot

expand the Service's power beyond what Congress has chosen to

give it. Nor, as we have seen, is the history of John Doe enforce-

ment a weighty argument.
^^ The Court cited^^ Tillotson v.

Boughner^'^ and two recent tax-preparer cases. ®^ Tillotson was the

product of a highly unusual fact pattern in which an unknown tax-

payer had admitted outstanding liability, and we have already seen

that it was the Service's mi.xed success with the tax-preparer cases

that enticed it to venture into the new area which produced this

case.^^

The majority relied most heavily on the language of the statute.

It stated both that the words of the statute do not require a particu-

lar person to be under investigation and that such a requirement

actually frustrates the general statutory scheme. In arriving at this

conclusion, the Court looked at both sections 7601 and 7602. Point-

ing out that section 7601 authorizes the Service to inquire after "all

persons . . . who may be liable" and that section 7602 permits

subpoenaing of records to ascertain the "liability' of any person," the

Court concluded that this language is inconsistent with a require-
ment that the investigation already be focused on a particular person
or liability.

^'^ The Court did not make any attempt to justify its use

of section 7601 authority to support a section 7602 subpoena. Nor
did it distinguish a "research" purpose of section 7601 from an "in-

vestigation" purpose of section 7602 as the Fifth Circuit did in

Humble Oil.^^ Rather, the Court rested on the proposition that the

subpoena power is available to effect the general purposes stated in

section 7601,^^ despite the specific statement of purpose in section

7602 itself Stressing the importance of revenue collection, the

»*' 379 U.S. 48 (1964), discussed in text accompanying note 8 supra.
•> 420 U.S. at 147-48.
*' See text accompanying notes 48-54 supra.
•M20 U.S. at 148-49'

»«333 F.2d 515 (7th Cir.). cert, denied. 379 U.S. 913 (1964). discussed in text

accompan\ins note 54 supra.
»» United States v. Carter, 489 F.2d 413 (5th Cir. 1973) (per curiam). United States

V. Turner. 480 F.2d 272. 279 (7th Cir. 1973).
•* See text accompanying notes 55-73 supra.
•' 420 U.S. at 149 (emphasis added by the Court).
•* See text accompanying notes 78-80 supra.
•» 420 U.S. at 145-46. 149.
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Court said that the IRS is legitimately interested in large or unusual

transactions, and that if the Service cannot determine who was in-

volved, investigations into tax liability are^. stopped before they

have really begun.
^^"^

Justices Blackmun and Powell concurred in the Court's opin-

ion, but took the opportunity to point out what they considered to

be the narrowness of the issue decided. They stressed the "over-

whelming probability, if not . . . certitude," that the currency in

Bisceglia came from one taxpayer^^^ and the Service's "more than

plausible" suspicion that outstanding liability existed. ^°^ This sus-

picion provided the IRS with a valid basis for an investigation. Un-

like the majority, the concurring opinion cited Humble Oil for its

differentiation of research and investigation.
^^^ In short, the con-

curring opinion read the Court's opinion as leaving undecided the

Service's authority to enforce a subpoena "where neither a partic-

ular taxpayer nor an ascertainable group of taxpayers is under in-

vestigation.
"^°'*

Mr. Justice Stewart's dissent, joined only by Mr. Justice Doug-

las, adhered strictly to the long-established standard that a particular

taxpayer must be under investigation. Stressing the tax relevancy of

virtually all economic transactions in the United States, the dissent

argued that tlie Service could use this newly authorized power,

contrary to congressional intent, to "closely monitor the operations

of myriad segments of the economy.
"^°^ Stewart pointed out that, in

the past, when a t>pe of transaction was shown to be of particular

importance to revenue collection. Congress has required that these

transactions be specifically reported, keeping the subpoena power
within narrower bounds. ^°^

Certainly the Court's decision has expanded the bounds of the

Service's subpoena power. The Court reviews IRS subpoena cases

infrequently and there are many such cases every year in the district

courts. Thus, the manner in which this decision is applied by the

district courts will be very important to taxpayers. The question to

be ex-plored in the next section of this Note is whether the expansion

of authority in Bisceglia is necessarily, as the dissent says, so broad

that "[t]hese transactions will now be subject to forced disclosure

>°<>;c/. at 14^)-50.

>««/J. at 151.
'" Id. at 152.
'»' Id.

"^Id.
"» W. at 154.

>»• Id. at 154-55.
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at the whim of any IRS agent, so long only as he is acting in good
fkith; "10'

IV

The Future in the Lower Courts

Bisceglia, read in the broadest possible way, permits the IRS to

subpoena documents concerning the possible tax liability of any tax-

payer, known or unknown. ^°® This Note has pointed out that records

relevant to tax liability include all of a taxpayer's financial and many
types of his personal and business documents. ^^ If the requirement
of an investigation is not linked to the presence of a particular per-

son, and the statute is read at its broadest, third parties such as

banks could be required to produce virtually any records concerning

taxpayers at the third part)''s expense and with relatively little po-
tential value to the IRS or the public policy of revenue collection. In

Mr. Justice Jackson's words, the IRS could "investigate merely on

suspicion that the law is being violated, or even just because it wants

assurance that it is not.*'^^^ Since practically everyone falls within

the "regulation" of the IRS, since income tax liability' reflects virtu-

ally all of one's finances, and since most of one's life can be con-

nected in some way to these finances, the IRS would have an awe-

some ability, far greater than that of any other governmental

agency, to delve into individual lives and harass third parties.

Protection is required for the general public as well as for those

directly involved in the transactions.

But the courts are not required by the decision to give the

Service this broad latitude. The Bisceglia Court noted specifically

that it was not authorizing "fishing expeditions" and that enforce-

ment is predicated on the existence of a "legitimate investigation" in

progress,
m but did not pro\ide the lower courts with any guidance

as to what constitutes a "legitimate investigation." Likewise, the

Court stressed the protection inherent in judicial enforcement of

subpoenas but did not provide standards to make that protection

meaningful.
1^^

»<>'/(/. at 157.
»" For an example of broad use of IRS sulipoena power predatinR Biscculiu, see

United States v. Anderson Clayton 6c Co., 369 F. Siipp. 6 (S.D. Miss. 1973).

""* Sfe text acconipanvinR notes 28-30 .supr«.
"0 United States v. Morton Salt Co.. 338 U.S. 632. 642-43 (1950); sec Loeal 174.

Teanisters v. United States. 240 F.2d 387. 394 (9th Cir. 1956) (Pope, J., dissenting).

«"420 U.S. at 150-51.

»>»/(/. at 146-47. 151.
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In attempting to define a "legitimate investigation," one must

remember that revenue collection, not information gathering, is the

basic goal of the IRS. When the IRS has subpoenaed records of a

class of transactions or of similarly situated taxpayers, the court must

be assured that there is an investigation in progress and not either a

general collection of data or a non-tax investigation hidden by the

bulk of tax-related information requested.
^^^

Similarly, if "fishing

expeditions" are not authorized, a district court asked to enforce

a John Doe subpoena must be assured that the IRS is after some

kind of specific tax-related information and not just sweeping a

field to see what it picks up.
If one looks to the district court in Bisceglia to see what the

Supreme Court called a finding of a legitimate investigation,^^'* one

gets little assistance. It appears that the lower court assumed the

existence of a taxpayer under investigation,
^^^ that is, the existence

of a focused investigation, rather than a generalized fishing expedi-

tion. This assumption was not entirely unwarranted by the facts: a

small number of highly unusual transactions, apparently related,

occurred within a short time at one bank. If these facts warrant a

conclusion that a legitimate investigation exists, some generaliza-

tions on that basis may be made for fijture cases.

There are at least two possible approaches that lower courts

might take in making this determination for themselves. The first is

requiring the IRS to show some degree of probable cause to believe

that outstanding tax liability exists, and the second is attempting to

balance the probable gain in revenue to the IRS against the reasona-

bleness of the burden on the third party. Although neither ap-

proach defines "investigation" in any classic sense, each measures

the seriousness of the Service's tax interest, and therefore provides a

restraint upon abuses. Additionally, each approach balances the

revenue collection policy underlying the IRS's powers with protec-

tion of third parties from expensive and unproductive interference

with their business. ^^^

'"See United States v. DiPiazza. 415 F.2d 99, 109-10 (6th Cir. 1969) (Celehrezze.

J., dissenting), cert, denied, 402 U.S. 949 (1971). In this case, information obtained

from an IRS subpoena was the basis of a search warrant resultinj" in indictment and

conviction of a third party on gamblinR charges. The importance of the criminal non-

lax investiK.ition may le.id courts, viewing the situation after the fact, to overlook the

abuse of the civil subpoena.
"M20 U.S. at 151.

>«»Scr 72-1 U.S. Ta.x Cas. at 84.644.

"•See Miller, iupru note 27, at 663-64.
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A. A Probable Liability Standard

 

The majority opinion in Bisceglia noted the extraordinary na-

ture of the deposits in the particular bank*^"^ and this appears to

have played a part in the Court's conclusion that ^j^eglia involved a

valid investigation of tax liability. It is the concurring opinion of Mr.

Justice Blackmun, joined by Mr. Justice Powell, however, that an-

nounced an investigation standard based on suspicion of liability.

The concurrence described the holding as permitting John Doe sub-

poenas when the Service needs to "ascertain the identity of a person
whose transactions with [a] bank strongly suggest liability for unpaid
taxes. "^^® It is this "more than plausible" suspicion that a particular

person owed the IRS money which, to two members of the Court,

defined the Service's activity as a genuine investigation.

Justices Blackmun and Powell joined in the majority opinion, so

it is clear that they felt their description of the case was consistent

with that of the majority. The majority' made no mention ot the

concurrence and evidently was unwilling to give real substance to

"legitimate investigation" at this time. The concurrence provides a

straightforward standard, however, even if the actual point at which

there is sufficient suspicion to support the subpoena is not clearly

defined.

Applying this standard in the commercial ta\-preparer cases,

such as Theodore, one can conclude that, on the basis of the IRS

research generally^^^ and the one incorrectly prepared return

specifically, the IRS had a strong reason to believe that a significant

number of the tax preparer's clients had outstanding tax liability.

Enforcement of the IRS subpoena request, therefore, was proper.

In Humble Oil, on the other hand, the IRS had no reason to suspect

Humble's lessors to have been any less honest in their reporting of

their changed tax status than any other oil company's lessors. ^^°

The "investigation" was in fiict data collection and enforcement of a

subpoena of Humble's records would have been unjustified.
^^^

»" 420 U.S. at 150.

»»/rf. atl51.

"•An olTKi.il tally of 4600 returns pu-paud for IRS a>;ent.>i by comnuTcial ta.\

prt-parers lutwiin January and .March of 1973 showt-d tliat 16% wt-re "incorrftt.

non-fraudidi-nt" and 217c were "potentially Iraudident." N.Y. Times. Mar. 18, 1973.

§ 1, at 23. eol. 1; sic Note, Tux Prctnirtitiiiii A^cncir.v; What is Seeded fur the Pultlu's

Prolectwii?, 13 B.C. iND. 4< Com. L. Wav. 895 (1972).
'*> See United States v. llninhle Oil c\ Ref. Co., 488 F.2d 953. 955 (5tli Cir. 1974).

vacated and rcinaiidcd. 95 S. (It. 167lt ( 1975).
'*' The Ser\iee. through research in loeal real estate records, however, could

develop a sample of mineral lessors in the area. An examination of these lessors'

80-321 O - 77 - 38
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Demanding that the IRS show a strong suspicion of outstanding
liability to enforce a John Doe subpoena would be considered by
some to be a substantial departure from preset notions of agency
subpoena power. Courts have consistently held thai4)robable cause
is not required for the enforcement of administrative subpoenas.

^^^

It can be argued, however, that, when there is no known taxpayer
under investigation, such a required showing is the best way for the
courts to assure themselves that the IRS is pursuing a legitimate

investigation.

-._ - B. A Balancing Standard

• The second approach lower courts might take in determining
whether an investigation is in progress is that based on the test

formulated by the Second Circuit in United States v. Harrington,
^^^

which does not concern itself with the existence of an individual

taxpayer but requires the IRS to show a realistic expectation that the

documents subpoenaed will shed light on outstanding tax liabihty.^24
When a third party is subpoenaed, this standard additionally re-

quires this realistic expectation to be balanced against the burden

placed upon the third party to produce the information. ^^^

The contrast between the tax-preparer cases and other situa-

tions involving IRS subpoenas of third parties illustrates, once again,
the potential application of this balancing approach. In the tax-pre-

parer cases, because of its research^^^ and because of the existence

of at least one incorrect return, the IRS was able to show a likeli-

hood that the subpoenaed documents would result in the deter-

mination of outstanding tax liability. Initially, therefore, the rela-

tively minor burden on the preparer was proportionate to the end
to be achieved by enforcement of the subpoena. But the analysis

may be carried further to point out differences between the third

parties themselves, for a commercial tax preparer and an unin-

retums might justify an assertion that probable cause existed to believe that one group
of lessors was less reliable in reporting its changed tax status than another, thus

making a subpoena such as that in Humble Oil enforceable under this standard. See
id. at 957 n.8.

»"See text accompanying note 12 supra. Section 7605(b) of the Code bars un-

necessary examinations, and limits the IRS to one inspection of books for a taxable

year; any additional inspections must be approved by the Secretary or his delegate.

Despite the statute's requirement that the IRS make a determination of nece.s.sity

before allowing a second examination, the Supreme Court held tluit "necessity" did

not mean probable cause. United States v. Powell, 379 U.S. 48, 53 (1964). The Court

placed the burden on the taxpayer to prove a lack of good faith. Id. at 58.
'" 388 F.2d 520 (2d Cir. 1968).
*** Sec text accompanying notes 33-34 supra.
'** See text following note 34 supra.
'"See note 119£Mpra.
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volved third party like a bank stand in very different positions
relative to the IRS.

First, because the tax preparer incorrectly prepared an under-

cover agent's return, it is the preparer's activity-that triggered the

IRS investigation initially. Even if the tax preparer himself is not

under investigation, as it appears he cannot be,^^'^ he is deeply
involved in the investigation. Second, a commercial tax preparer
may be liable for penalties under the Code for fraud if he willfully

misrepresents clients' information on their returns. ^^® And he may
be liable in tort to the clients for any penalties assessed to clients

as a result of the tax preparer's misrepresentations. Initially, there-

fore, there is a very close and purposeful relationship between the

tax preparer and his clients.

In contrast, banks and oil companies are neutral third parties,

affected by the IRS investigation and subpoena only because of the

actual cost to them of compliance with the subpoena. They have not

purposely involved themselves with the question of their deposi-
tors' or lessors' tax liability, and they have no responsibility to the

IRS or to the taxpayer for that liability. They are burdened by IRS

requests not through any action or fault of their own, but only
because they provide a ready repository of financial information

about individual taxpayers. Thus the relationship of the third-party

object of the subpoena to the taxpayer or to the IRS would affect

application of a balancing test of probable liability against burden to

tlie third party.
^^^ The close relationship of the tax preparer to his

clients' tax liability' and the voluntary nature of his undertaking make
the burden on the commercial tax preparer less than the burden on
a bank or other innocent third party to produce the same docu-

ments.

In determining the burden, a court should look at the volume of

documents involved. Assuming a low volume and little or no burden
on the party's other customers, the order could reasonably be en-

forced. ^^^^ But if the cost were significant or if the disruption of

"' See text accoinpan>in>; notes 69-71 sui)ra.
»»« Int. Rev. Code of 1954. § 7206(2).

"•At ItMSt one court has sii>»nested that the jjoverninent be held to a higher
standard where tliere is no indic.ition oi evasion on the part of tlie burdened p.irty. See

United States v. Matras. 487 F.2d 1271. 1275 (8tli Cir. 1973). In latt this reasoning may
have phiyed a part in the inscrutable Theodore decision. The court, thou)^h ahliorrinj;

the idea that the IRS was atteiiiplinii to "police the accounting profession," 479 F.2d
at 754, had no dilficulfy in authoriziny tlie turning over of a list of clients" names so

that the IRS could etlectu.ife the same purpose from its own records. Id. at 755.
'*• The burden is on the tlurtl p.irts to prove the subpoena too burdensonie. See,

e.g.. United St.ites v. Mumble Oil Sv Ref Co., 488 F.2d 953. 957 n.8 (5th Cir. 1974).

vacated and remanded, 95 S. Ct. 1670 (1975).
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normal activities interferes with customers other than those who

might have possible liability, a court might well decide that the

probability that the IRS would discover an)*- tax liability was too

small to justify the cost of ferreting out the documents. Bisceglia

would be enforceable under this standard since there was "sufficient

likelihood of liability in that case to overcome the inconvenience

to the bank. _

Social as well as financial costs should be considered, for a

burden may fall on third parties other than the object of the sub-

poena. Subpoenaing names of a doctor's patients in order to examine

them and their returns to assist in determining the doctor's income

is an invasion of patients' privacy out of all proportion to the impor-

tance of the doctor's tiix liability.
^^^ Third parties should not have

their privacy invaded for the convenience of the IRS. Agiiin, it is

worth noting that the purpose of IRS subpoenas is to aid in determi-

nations of liability, not to gather financial data, even if tax-related.

The absence of a particular taxpayer under investigation makes it

especially important that the court assure itself of a legiti-

mate probabilit)' of liability, even if the third-party burden is light.

If the IRS cannot show that the possibilit\' of outstanding liability

exceeds the interference with third parties, the existence of a valid

tax investigation must be questioned.
Thus tests exist, short of permitting enforcement of all such

subpoenas, which may be used to limit the IRS in its subpoenas to

third parties concerning unknown taxpayer liability. Either balanc-

ing the third-party burden with the probabilit\' of liability, or requir-

ing some probability that an individual is indeed liable for unpaid

taxes, provides a means to measure the concreteness of the Service s

interest in a particular suspected case of tax liability and to dis-

tinguish those requests which are relatively frivolous. Since both

approaches would permit enforcement in the tax-preparer cases as

well as in those other instances in which outstanding tax liability is

most likely to exist, they do not wnflict with the important and

oft-stated policy of revenue collection, while providing some pro-

tection to individuals and third-party businesses involved with the

IRS as well as to the general public.

"« Ahhough expressly denyiiiR a dottoi-paticnt privilege in Willitnns, JiuiKe

Motley recDjinizecI the peculiar nature of the Inirden on the patients in having to

disclose the times and nuinher ol their visits to a practicing ps>choU)j;ist. United

Stales V. Williams. 337 F. Supp. 1114. 1116 (S.n..N.V. 1971). aptual dismissed ami

Judgment vacated as moot. 4S6 F.2d 1397 (2d Cir. 1972).
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Conclusion

In a country with an annual federal govemm^xit budget in ex-

cess of 274 billion dollars,
^''^

emphasis on the policy of revenue

collection has taken the IRS far. This Note has examined the inade-

quacy of constitutional limitations on section 7602 John Doe sub-

poenas to third parties in the absence of patent burdensomeness,
and the expansion of IRS authority in the Court's decision in

Bisceglia. Since the Court did not provide any guidelines for lower

court determinations of what constitutes a valid investigation in the

absence of a known taxpayer, there will undoubtedly be a variety of

standards applied. Courts will, at best, make their determinations

on a case-to-case basis, enforcing subpoenas when revenue collec-

tion is most likely to be affected (such as in the tax-preparer litiga-

tion) and quashing them when it appears that 'the IRS is simply

rummaging. The goal of revenue collection should not impinge
further than this on freedom from governmental curiosity. Section

7602 should not be construed to confer upon the IRS the right to

browse.

>" Bureau of the Census, U.S. Dep't of Commerce, Statistical Abstract
OF THE United States: 1974, at 222.
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My name is Scott P. Cramp ton and I am Assistant Attorney

General in charge of the Tax Division, Department of Justice.

VJe welcome the opportunity to present the views of the Department

of Justice on Section 1205 of the Tax Reform Bill of 1976 cap-

tioned "Administrative Summons." This section would amend the

Internal Revenue Code of 1954 by redesignating Section 7609 as

7611 and inserting new Sections 7609 and 7610. Proposed Section

7609 is entitled "Special Procedures for Third-Party Summonses"

and proposed Section 7610 would provide for fees and costs of

witnesses in these new procedures. We believe this proposal,

if enacted, would seriously interfere with the enforcement of

the tax laws, particularly in the organized crime and white-collar

criine areas, and further overburden the federal judicial system.

In principal part and v/ith certain exceptions, Section

1205 of the bill would require notice to the person, usually

the taxpayer and hereinafter referred to as such, identified

in a summons issued to a third-party record keeper by the

Internal Revenue Service. The taxpayer would be given 14 days

within which to notify the record keeper not to comply with

the summons. Once the taxpayer thus barred compliance, the

Government could only obtain enforcement through a court

proceeding in which the taxpayer would have a right to inter-

vene and to litigate the matter. A summons to require testimony

relating to records would be treated as a summons to produce

records. The civil and criminal statutes of limitations would
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be suspended during the period of such court action, including

appeals, if the person barring compliance is the taxpayer. A

John Doe summons could only be served after a court proceeding.

Under present law, a taxpayer or third party cannot

intervene in a siammons enforcement proceeding unless he has a

legally protectable interest. Reisman v. Caplin , 375 U.S. 440

(1964). However, in Donaldson, et al. v. United States , 400

U.S. 517 (1971), the Supreme Court said this meant a significantly

protectable interest. In that case, the Court held against the

taxpayer because he had no "proprietary interest" in the records

sought and they were not protected by an attorney-client or

other legally recognized privilege. It is worth noting at this

point that; although the district court had denied the intervention

of the taxpayer in Donaldson , stays were granted pending appeal;

that the summonses were issued on September 12 and 13, 1968, with

respect to tax liabilities for 1964 through 1967, inclusive,

and that the date of the Supreme Court's opinion was January 25,

1971, or some two years and four months after issuance of the

summonses. In this context, one can understand the concern

the Supreme Court expressed by saying that to allow the tax-

payer to intervene in such case would "stultify the Service's

every investigatory move" (p. 531). We completely agree and

believe that the word "stultify" was used in the dictionary

sense: "to impair, invalidate, or reduce to futility."
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As the Suprtme Court pointed out in Donaldson , the

statute (Section 7601, Internal Revenue Code of 1954) imposing

the duty on Treasury Department officers to "proceed . . . and

to inquire after and concerning" all persons "who may be liable

to pay any internal revenue tax" has its roots in the first

modern general income tax act, the Tariff Act of October 3, 1913,

Sec. II, 38 Stat. 178, and, beyond that, in Section 3122 of the

Revised Statutes of 1874. Thus, the express requirement that

the Secretary or his delegates go to third-party sources to

"canvass and to inquire," as the Supreme Court put it (p. 523,

supra ) , is an historical procedure. The implied requirement

or practice probably goes back to the beginning of the country.

Never was it considered that a taxpayer could or should have the

right to prevent this except where he had some legally protectable

right in or to the papers at issue. As the late Justice Douglas

put it in his concurring opinion in Donaldson , "it is difficult

to see how the siommoning of a third party, and the records of a

third party, can violate the rights of the taxpayer."

Thus, the proposal would create a completely new legal

right, which, we believe, would be used to frustrate fair and

uniform enforcement of the revenue laws. Existing law is a

necessary adjunct to the self-assessment system. Many millions

of taxpayers are subject to withholding. Declarations of their
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incomes and the taxes withheld and paid over are routinely

submitted to the Government by their employers as required by

law. Their incomes are kno\\m and their ability to reduce their

taxes is limited. Therefore, the proposed section would benefit,

primarily, those taxpayers the major part of whose income is

not subject to withholding. Congress has recognized that

they may not always comply and has enacted criminal sanctions

for any person who willfully fails to keep any records or supply

any information required by the statutes or the regulations

thereunder (Section 7203, Title 26, U.S.C). However, the

Government cannot compel an individual to produce those records

aga?npt ? clp^m of celf-ircriTiinatioTi under the Fifth Amendment.

When the individual taxpayer fails to keep records or fails to

produce or falsifies the records he has kept, the Government

must go to third-party sources to determine the tax liability.

Even under existing law, this is not something the Internal

Revenue Service undertakes, other than as a last resort, for

it is a tedious, time-consuming, and expensive process to

reconstruct the income and the tax of an individual or corpora-

tion by third-party sources. In fairness to all other taxpayers,

however, it is a statutory duty that must be carried out. But

it is the breakdown, or alleged breakdown, of the self -assessment

system that renders it necessary. .
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Apparently, the right to privacy is the principal

consideration underlying this proposal; yet it would confer

this right only on the person named in the summons. The neces-

sity for this highly selective grant of a right to privacy was

recognized in the Report of the Senate Finance Committee, fn.

3, p. 3f.9, in the CCH Report, No. 28, dated June 16, 1976,

where it is stated:

Of course, the Service would not be required to
send a notice to each person to whom the X

corporation wrote a check during the period under
examination; not only would this be impossible
administratively, but the identity of these
persons would not even be kno;«m by the Service
until the records had been examined.

It mig,ht uc quesLloiied why tVie "privacj"" of "X corporation"

should be respected and that of the thousands of persons having

transactions with it not be? And what about the privacy of

other individuals in multi-party transactions, not named in the

summons, v7hose status and interest in the records are identical

to that of the one who is named? Therefore, it is highly likely

that persons other than those named in the summons would attempt

to intervene. It could be questioned whether the proposal offers

equal protection of the lavjs to persons whose interests in a

record are identical. A court conceivably could permit such

persons to intervene.



562

The foregoing illustrates, and the Report of the Senate

Finance Committee concedes, that it is not administratively

possible to give equal protection to the "privacy" of all per-

sons involved in commercial transactions. Thus, the effect

of this provision would, primarily, be to protect the "privacy"
II

of the individuals who had not complied with the requirements

of the self-assessment system. It is true that, occasionally,

what appear on their face to be adequate records are checked

by reference to third-party sources. This is because, as the

Supreme Court said in Holland v. United States , 348 U.S. 121

(1954), p. 132, some records are "more consistent than truthful"

and Congress; never intended a "set of blinders which prevents the

Government from looking beyond the self-serving declarations in

a taxpayer's books." It is important, then, to emphasize just

whose "privacy" is being protected by this proposal. If neither

the record keeper nor the taxpayer objects to the summons, the

transactions of hundreds or even thousands of other individuals

may be laid bare. Therefore, unlike the historically recognized

privileges, there is no uniform standard for the proposed selec-

tivity of persons whose privacy is to be legally protected. There

is only the common denominator of being listed on a summons.
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Aside from the unfairness of this provision to the

millions of taxpayers who fully comply with the law and the

highly selective "privacy" that would be protected, we have

the following specific objections to the proposal:

1. The delays resulting from taxpayer intervention

could effectively frustrate efforts of the Internal Revenue

Service to reconstruct income and tax by resort to third-party

records. Of the approximately 500 Special Agent summons c?ses

handled by the Tax Division each year, it is most often some

special relationship between the taxpayer and the record keeper

that accounts for the failure of the latter to comply. If

taxpayers are allowed to intervene of right, it could very well

take two years for the agents to obtain the records of the first

bank and the number of siommons enforcement proceedings would

only be limited by the number of record keepers involved, most

of whom may not even be known until after the records of the

first are obtained.

2. The already overburdened courts, in which some 1,100

summons enforcement cases are currently being brought (about

500 Special Agent summons cases and 600 Revenue Agent sxommons

cases) , would be further swamped at a time when the Speedy Trial

Act means that criminal trials will be occupying more of the

courts' time. It would mean substantial increases in the number
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of agents and the number of lawyers handling such cases. A

prime consideration would then be whether the investigation

was administratively feasible. The areas most affected would

be the organized crime and white-collar crime drives, because

those categories of taxpayers have developed delay and non-

compliance to a fine art. This proposal would further the

process of turning the district courts into administrative

tribunals .

Although the statute of limitations would not run when

the taxpayer intervened, it would continue to run when the person

named in the summons was the nominee of the taxpayer. This is

commonly the case (the use of nominees) as to organized and

white-collar crime figures. As stated earier, it is possible

that the courts would permit intervention of persons with identical

relationships to the records at issue. If the taxpayer did not

intervene, the statute of limitations would run. And, there is,

of course, the problem that the statute would be running when

the record keeper is contesting the summons alone.

4. There would probably be motions to suppress evidence

in subsequent proceedings on the ground that there had been

some failure on the part of the Government to comply with some

aspect of this proposal.
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Although we object to the subject proposals, we wish to

assure you, Mr. Chairman, that we have a sincere concern with

the privacy of individuals. In the sustained effort to comply

with the Freedom of Information Act on the one hand and the

Privacy Act on the other hand, we are constantly on guard against

an inadvertent disclosure that would provide information to one

at the expense of the privacy of another. We literally have to

make a line-by-line, paragraph-by-paragraph analysis of many

documents; and, because of the complex nature of the areas of

law we administer, sometimes it takes an experienced tax lawyer

to determine what should be turned over and what should be with-

held. Knowledgeable defense counsel are now inundating us with

requests under these two acts as discovery weapons in current

criminal tax cases, including those under investigation by grand

juries. This has increased the strain on our limited manpower

resources, particularly on our trial attorneys, since the attorney

handling the case must, of course, be consulted concerning the

documents involved which may range in the thousands. In other

words, F.O.I, and Privacy Act provisions are being used effectively

and with resulting delay of criminal justice, both at the admin-

istrative and subsequent stages. We foresee the proposal here

as providing another vehicle for the same result at the investi-

gative stage.
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Although we disagree with other aspects of the proposal,

we think it may be advisable to have a statutory requirement

of notice to a taxpayer that the Internal Revenue Service may

be serving summonses on third parties. As noted earlier, there

are circumstances when the taxpayer does have a right to inter-

vene under the Re i sman and Donaldson decisions of the Supreme

Court. A notice was suggested by a committee of the Section of

Taxation, A. B. A., see 26 The Tax Lawyer 591, in which the

Committee on Civil and Criminal Tax Penalties discussed studying

the advisability of registers in each Internal Revenue Service

District or Federal Judicial District where such summons would

be listed. We think it may be preferable to give the taxpayer

notice directly rather than to make a public record at the

investigative stage. This notice provides the taxpayer with a

last opportunity to substantiate the items on his returns and,

thus, to obviate the necessity (in most instances) for a summons.

The taxpayer is then in the best position to safeguard his own

privacy.

The following examples illustrate our concern about this

prevision as a means for delay:

1. Taxpayer is in an illegal business and refuses to

subctantiate the items on his returns. As direct evidence of

specific items of income is unavailable, the Government undertakes

to reconstruct his taxable income by the net worth method (see
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Holland v. United States , supra ) . A summons is issued to his

only known bank (bank A) ;
he intervenes in the ensuing court

proceeding, and it takes from a year to eighteen months to gain

access to the records of that bank. In going over the records

of that bank, leads to banks or brokerage accounts B, C, and

D are obtained, and it appears that property is held for him in

the names of nominees. If only nominees intervene in Simmons

proceedings, the statute of limitations is not suspended. At

any rate, each proceeding, which could take from one to two

years, results in the discovery of leads to additional record

keepers, and so on. Obviously, if taxpayer has dealt with

multiple institutions which become known through this unraveling

process, it may not be feasible at all to develop this type case.

Had this proposal been the law, many of the famous net worth

cases on prominent racketeers probably could never have been made.

See, e.g., Costello v. United States , 350 U. S. 359 (1956).

2. In an audit of Contractor Jones, a revenue agent

obtains documentary evidence, which Jones corroborates, of a

bribe fi^id to Federal Procurement Officer Smith. Smith's return

is audited to see if he reported the item. There are items on

Smith's return which could include the bribe. Smith refuses to

furnish his records from which the reported items may be checked;

third-party summons are issued, and Smith intervenes. The

80-321 O - 77 - 39
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agents foresee a year, or perhaps years, of litigation. In the

meantime, the Title 18, U.S.C., offense has been referred to

the Federal Bureau of Investigation and is soon ready for the

grand jury. The alternatives, then, are: (1) to proceed with

the Title 18 offense without the Title 26 offense, or (2) to

investigate the Title 26 offense by grand jury. The result of

the first choice is to weaken the case and to divide offenses

which should be joined; the second choice bypasses the careful

review process which is essential to uniform enforcement of the

revenue laws. Often it is not a simple process to determine

whether an item is or is not on a return: considerable investi-

gation and expertise in tax law may be required.

In summary and in conclusion: This proposal would ham-

string the investigative procedures of the Internal Revenue

Service. It would require large manpower resources in the

Internal Revenue Service, in the Tax Division, and in the

Offices of the United States Attorneys . It would further over-

burden the Federal court system. And, most importantly, it would

afford procedures whereby those who would thwart the self-

aspps<;nient system could do so with impunity. Thank you, again,

for pp-rmitting us to present the view of the Department of

Ju^r-^nr on this matter.
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Drug-Law Enforcement: Should We Arrest

Pushers or Users?

Any s(3CR-ty wisliiiig to rt-duce the i ;• sc nption of an "undesirable"

iicm, such as illegal drugs, has availabC pad general strategies: reducing

demand, by harassing buyers, or reduc ng supp'y, by ^arassing sellers.

Law enforcement agencies in the United Stales, presumably with the

approval of the voting public, seem to Iuac opted largely lor the latter

strategy ("we're not really interested ii users; we wan', the pushers"),-

and yet ex-addict William S. Burrout^l.s '.[1966, p. xl) advises: "If we
wish to annihilate the junk pyramid, wc inn.st start M'ith the bottom of the

pyramid: the Addict in the Street, and stop tilting quixotically for the

'higlier ups' so called, all of whom arr I'.rjuediatcly repl.tceable" (italics

in original). This note will consider wlioi i? involved in choosing between

these two strategies and will argue th? I tlie United States has chosen to

emphasize the strategy which, for a i^ivcn enforcement expenditure,

(1) probably has the smaller effect u'Kin drug consumption, (2) seems

likely to increase crime rates by add! :ls, making enforcement of other

laws more difllcult, and (3) seems xn-<'\- iikely to corrupt police. That

something is wrong with our strategy hcti-s clear enough. The Govern-

ment Accounting OfTice recently conch ilcd from a year-long investigation

that traiTic in heroin is too big to st( p at United States borders {New
York Tirms, December 13, 1972, p. 31). -n some ways even more disturbing,

however, was the recent announcemen .hat about one-fifth of the heroin

and cocaine seized in New York Cit) ,vcr the past 12 years has been

stolen from the police department [New Vril: Times, February 1
, 1973, p. 1 ).

The economics of drug law enforcer lui is jimilar to that of sales taxes.

As is well known, who "pays" such a lux md its effects upon price and

quantity depend upon the slopes of '!:i; demand-anc-supply curves as

well as upon tiie content of the law. Thi ';iv. determines whether the buyer

or the seller shall act as the state's "cc^ < i )i« agent," in the case of sr.'cs

taxes. Since punishment for violating d Afj laws isusualiy at least partly

210
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nonpccuniary, taking llic form of jail lime, social disgracf, and olhcr

inconvt'iiicnccs, tlie coiiient of drug laws, logcllicr with jxilicc cnlijrcc-

incnt decisions, dctcrmides upon whom these nonpecuniary costs shall

fall as well as upon whom the initial burden of pecuniary "taxes" (the

expected value of fines, legal fees, etc.) shall fall. li'salc is prohiljitcd and

purchase not (by law, or de facto, by police decisions within the coiistrainl.s

ol' limited enforcement resources), th-- i,i\ will fall initially upon sellers,

who will convert the resulting pecuniary and nonpecuniary costs into a

f>ecuniary increase in supply price to buyers. Likewise, buyers will

convert pecuniary and nonpecuniary inconveniences arising from polir»

harassment into a pecuniary decline in demand price to sellers. As is

true witjj sales taxes, a given shift in demand relative to supply will

result in the same elFcct upon consuni|)lion, regardless of whether the

shift is in demand or supply. Presumably, sales taxes are usually levied

upon sellers because of lower enforcement and collection costs; a give"

amount of enforcement cfTort will produce more net revenue if directed ai

sellers. With sales taxes, we would wish to arrange collections so as to

shift demand relative to supply as little as possible for a given tax rate.

With drug laws, on the other hand, the goal is not to collect revenue

but to discourage consumption, and wc would wish to arrange laws lincl

enforcement procedures so as to shift demand relative. to supply as much as

possible. Whether we would wish to impose the "tax" initially upon

sellers or buyers depends upon which arrangement we would expect to

result in a greater shift in demand relative to supply. This, in turn,

would seem to depend mostly upon whether buyers or sellers arc more

efficient in converting the inconveniences of dealing with fines or non-

pecuniary punishments such as jail sentences, social disgrace, etc., into

pecuniary shifts in supply or demand. The more efficient the conversion,

the smaller the shift a g ven amount of harassment will produce. It seems

likely that sellers wouic have the advantage over buyers in making this

conversion, since opportunities for specialization should attract to the

drug-selling trade individuals who arc peculiarly suited for it. If the law-

requires that sellers occasionally cope with fines, jail sentences, and

resulting social disapproval, we should expect successful drug dealers to

be those who have the lowest supply prices for these services or are most

adept at avoiding them.. Presumably, the successful practitioners of any

trade are largely distinguished by their ability to convert pecuniary and

nonpecuniary costs into sniall pecuniary prices; there is no obvious reason

why drug dealers shou'd be an exception. In addition, specialization by

drug dealers makes investment in devices for reducing the impact of

enforcement (knowledge of whom to bribe to avoid arrest, which lav\rye:s

to hire to avoid conviction, etc.) more remunerative. Finally, possibilities

for cnteving the drug-selling trade wi" tend to make seller harassment

less effective. A buyer jailed means one buyer less for the duration of the
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sentence; a seller jailed may simply mean fresh opportunity for a hopeful

ciur.uit.

Liupirica! evicli-nce on llic cflects upon coiisumplion of buyer liarass-

uunl vcisiis seller harassment is extiemely dilllcult to obtain, but the

niiMgcr evidence available seems to indii;;ile that decreases in the elTcctiv

penalty on buyers does lead to marked increases in consumption. Wheat

(1972) found that in Boston the expected costs of arrest to a user (defined

as probability of arrest times probability of being sentenced to prison

times average prison sentence) declined sharply between 1961 and 1970,

while the estimated number of addicts in Boston increased by a factor of

about 10. During the Britisli experiment with decriminalizing heroin

use and allowing physicians to prescribe heroin as they wished, addiction

increased so greatly that the practice was abandoned in 1968.

A second point to consider in choosing a drug-law enforcement strategy

is the effect upon the pecuniary drug price. Clearly, reducing supply will

raise the price; reducing demand will lower it. In effect, reducing supply

imposes an income tax upon those with highly inelastic demand

("addicts"?). Simon Rottenberg (1968, p. 87 n.) claims that the price of a

gram of heroin rises from $0.05 in Turkey to $295 retail in Chicago.

Since much of this price increase is due to enforcement of drug laws, the

implicit income tajf upon addicts resulting from seller harassment is

substantial. Adding to the troubles of these unfortunates is a perhaps

regrettable concomitant of reducing drug consumption. However, much

of the income tax imposed upon addicts by current enforcement strategy

seems to be shifted onto others by theft and other addict crimes. Estimates

of the proportion of property crimes committed by addicts range from

about one-fourth to two-thirds (Erickson 1969, p. 485; Wilson, Moore,

and Wheat 1972, p. 12). This heavy tax upon innocent bystanders has

no obvious social function and could be largely avoided by concentrating

enforcement effort upon users, reducing demand and the pecuniary

price of drugs. In effect, by shifting to such a policy we would be exchang-

ing the current pecuniary tax upon addicts, which they easily shift onto

innocent bystanders, for a largely nonpecuniary tax, which they could not

easily shift onto anyone except drug sellers.

Becker (1968, pp. 193-98) has argued convincingly in favor of fines for

criminal offenses whenever feasible. Indeed, given the current strategy of

concentrating on sellers, it would seem that a given amount of enforce-

. mcnt cost would have more effect upon drug traffic ifexpenditure currently

used to maintain in prison those already arrested and convicted were

diverted to making more frequent arrests or obtaining more convictions

once arrests are made. However, fines for drug users would seem as likely

to increase property crime rates as the current seller-harassment strategy,

since they result in an increase in the pecuniary price of drugs to addicts.

Nonpecuniary punishment of users is not so easy to shift onto others and
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also has the advantage of giving the community a mechanism for en-

couraging users to seek rehabilitation. Some authorities have claimed that

many addicts will not seek rehabilitation wiilioui some measure of

compulsion (Wilson et al. 1972, pp. 20, 25, 27; see also statements by
Dr. Herbert D. Kleber of the Connecticut Mental Health Center reported

by the New York Times, April 27, 1973, p. 39).

Perhaps the most serious flaw of a policy of harassing drug sellers is

that it lays the basis for a cooperative relationship between drug sellers

and the police. The gains from collusion in an industry are known to be

greater the smaller the elasticity of demand, the greater the elasticity of

marginal costs, and the smaller the costs of enforcing the collusion

(Becker 1968, pp. 205-7). It is widely believed that the elasticity of

demand for hard drugs is very small (at least in the short run). The

elasticity of marginal cost? is presumably very large. Thus, the gains from
collusion would be large if colluding sellers could obtain cheap means of

enforcing collusion and of preventing entry into the industry. Enforcement

policies directed against sellers furnish just that. SchcUing (1967, pp. 119,

124-25) cited evidence that the Miami wire service syndicate "relied

heavily upon the police as their favorite instrument of intimidation."

Drug laws directed against sellers make this instrument available to

colluding sellers for use against price cutters and potential entrants.

One way to view poUcc policies of harassing sellers is as establishing a

nonpecuniary "license fee." Those who are relatively efficient in converting
arrest and other harassment into pecuniary terms will "pay the fee" and

sell; others will be barred from the trade. The sellers who succeed have

an interest in enforcement of the law to prevent entry by others. Both

sellers and enforcement officials, however, have an interest in converting
the license fee into terms other than harassment and arrest. One possibility

is to convert it into pecuniary (and illegal) bribes for police inaction,

which raises ominous poKibilities as to the types of people who will seek

police work in the long run. But colluding sellers may purchase police

inaction by furnishing infomtation on other criminal activity or by

rendering other quite legal services to the police. In this way, the police

could avoid illegal and antisocial behavior. Indeed, they could simul-

taneously serve their social mandate of reducing drug consumption and

serve the interests of the colluding sellers by preventing individual

members of the collusion from increasing their sales at the expense of other

members and preventing new entrants from competing with established

sellers.

Thus, enforcement strategy directed against drug sellers tends to

enhance a natural accord between illegal business firms and the police

based upon their common interest in civil order. After visiting Harlem

in May 1968, Harry McPherson (1972, p. 371) reported hearing of a

conversation between Rap Brown and a Harlem rackets boss. Brown
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Ji:id inndc a strong speech. The boss told him : "I agree with a lot of what

you said. E.NCcpt I don't want any riols I've got to raise $60,000 to buy
ofTsome people downtown on a narcoii':s rap. I can't do that if there's

a riot. You start a riot and I'll kill you." Brown is rumored to have left

town the next day.
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NOTES

CRIMINAL TAX FRAUD INVESTIGATIONS: LIMITATIONS ON
THE SCOPE OF THE SECTION 7602 SUMMONS*

Although every individual is subject to examination by the Internal

Revenue Service concerning the correct payment of any federal tax, few

realize the danger of criminal prosecution in such an investigation. By re-

linquishing his tax records to an Internal Revenue agent or assisting in a

review of such records a taxpayer may reveal sufficient evidence to support a

criminal prosecution. Although this threat of criminal sanction always exists,

constitutional protections normally extended to an accused have geneially

been denied in tax investigations because the examination is deemed both

"civil" and "criminal" in nature.

Since the examination is considered civil, the courts have consistently

permitted use of an administrative summons to gather evidence in further-

ance of the investigation.
1 The taxpayer who will not voluntarily produce

records for examination may be compelled by the Service to relinquish records

that may lead to criminal conviction.- In recent years, however, the United

States Supreme Court has emphasized that criminal investigations must be

conducted with a sense of fair play, and the use of the administrative pro-

cess to aid in criminal investigations will be closely scrutinized.^ Since the

hybrid civil-aiminal nature of tax examinations invites abuse of the adminis-

trative summons, commentators and some courts have uiged tighter controls

on the Service's inquisitorial investigations.* However, the issuance of a sum-

mons has been used with increasing frequency by the Sei~vicc to gather
evidence for use in criminal prosecution, or to determine whether criminal

action should be initiated against the taxpayer. This note will discuss the

Internal Revenue Service's summons power and examine the grounds upon
which the taxpayer may challenge the issuance and enforcement of a section

7602 summons.

Internal Revenuk Service Summons Power and Procedure

The Internal Revenue Service is empowered to summon any books, papers,

records, or other relevant data in order to: (1) ascertain the correctness of any
return, (2) make a return where none has been made, (3) determine the

liability of any person for any Internal Revenue tax, and (4) collect any

•Editor's Notes This note received the Gertrude Brick Law Review Apprentice Prize

for the best student note submitted in the spring 1972 quarter.
1. See United States v. Mothe, 303 F. Supp. 136G (E.D. I.a. 1969) and cases cited therein.

2. Int. Rfv. Code of 1954, §7602 (1): see note 5 infra.

3. See, e.g., Camara v. Municipal Court, 387 U.S. 323 (1967); Abel v. United States,

362 U.S. 217 (1960).

4. E.g., United States v. Ruggeiro, 300 F. Supp. 968, 974-75 (CD. Cal. 1969); see, e.g.,

Andres, The Right To Counsel in Criminal Tax Investigations Under Escobedo and
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such liability.'* Although the Service possesses this seemingly pervasive

power to summon an individual's records, the power is seldom utilized during
a routine audit." When a taxpayer is selected for audit he is first contacted

by a revenue agent whose duty is merely to determine the taxpayer's correct

lax liability. The taxpayer is usually willing to cooperate because he feels

sucli cooperation will lead to a favorable settlement. Since less than three-

lenths of one per cent of all audited retmns advance beyond the civil de-

ficiency state/ he may be correct in his assumption. If the taxpayer were

an'are of the potential criminal prosecutions that may result from this ex-

amination, however, he might not relinquish his private records so willingly.

In adchtion to this unawareness of potential criminal prosecution, few

taxpayers realize the distinction between a revenue agent and a special agent,

or the change that has occiuTcd in the nature of an investigation in which

a special agent is {participating. A revenue agent is not empowered to investi-

gate aiminal tax fraud. If his examination reveals evidence of fraud, he must

suspend the examination and reefer the matter to the Service's Intelligence
Division.'' Upon referral a special agent is assigned to make a preliminary in-

vestigation,^ which in most cases results in a determination that further

action is not justified.^" However, if a fidl-scale investigation is deemed neces-

sai7 it is conducted jointly by a special agent and a revenue agent. The
revenue agent is responsible for determining the correct civil liability and the

special agent coordinates the investigation and development of evidence to

Miranda: The "Critical Stage," 53 Iowa L. Rf.v. 1074 (1968); Duke, Prosecutions for At-

tempts To Evade Income Tax: A Discordant View of a Procedural Hybrid, 76 Yale L.J. I

(19C6); Hewitt, The Constitutional Rights of the Taxpayer in a Fraud Investigation, 44

Taxes CGO (1966); Note, Extending Miranda to Administrative Investigations, 56 Va. L. Rev.

690 (1970).

5. Int. Rev. Code of 1954, §7602 (1).

6. See B. George, Defending Tax FR/\v,'d Prosecutions 42 (1970). "The poliq' of the

Service respecting the issuance of a summons by special agents is very specific. First, all

(tttimony, records, etc. should be obtained on a voluntary basis, if possible. Secondly, a

summons should be used very sparingly—only when absolutely necessary and only when
enforcement action will be taken in the event the summons is not honored."

7. Duke, supra note 4, at 35.

8. See United States v. Ruggeiro, 300 F. Supp. 968 (CD. Cal. 1969); United States v.

Cvespo, 281 F. Supp. 928 (D. Md. 1968); Lipton, Constitutional Protection for Books and
Records in Tax Fraud Investigations, N.Y.U. 29th lN?r. on Ffj>. Tax 948, 972 n.96 (1971);
"If during an investigation the agent discovers what he believes to be an indication of

fraud, he will immediately suspend his investigation . . . and report his findings in

writing to the Chief of the Audit Division through his group supervisor . . . ."

9. See Statement of Organization and Functions, 30 Fed. Reg. 9399-9400 (July 28, 1965)

promulgated by the Internal Revenue Service: "1118.6 Intelligence Division. The Intelli-

gence Division enforces the criminal statutes applicable to income, estate, gift, employment,
and excise tax laws ... by developing information concerning alleged criminal violations

ihercof, evaluating allegalions and indications of such violations to determine investigations
'o be undertaken, investigating suspected criminal violations of such laws, recommending
prosecution when warranted, and measuring effectiveness of the investigation and prosecu-
tion processes."

)0. In 1968 the Intelligence Division evaluated 123,000 information items and con-

ducted 10,000 prcliminaiy in\es(igatious; 2,900 full scale investigations resulted from the

10,000 prcliminaiy investigations. B. George, supra note 6, at 65.
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permit an informed decision on whether criminal prosecution should be

recommended.^*

During any of these stages of investigation, whether it is the routine audit,

the prehminary investigation by the Intelligence Division, or the full-scale

joint investigation, the agents may issue a summons requiring the taxpayer
to produce his books, papers, records, and any other relevant materials.^^

Procedure for Objecting to a Section 7602 Summons

It is not mandatory that a taxpayer comply with a section 7602 summons,
but he is precluded from seeking pre-enforcement relief.*^ Instead, he must

appear at the time and place of the scheduled examination,** and may then

object to the validity of the summons and refuse to divulge the summoned
information.** In Reisman v. Caplin^^ taxpayer's attorneys sought declaratory
and injunctive relief from a summons issued to taxpayer's accounting firm to

produce all audit reports, work papers, and correspondence pertaining to tax-

payer's business interest. The Court concluded an adequate remedy existed at

law and dismissed the suit for want of equity.*^ However, the Ck)urt did

establish procedures to be followed in objecting to such a summons,** and

stated a good faith refusal to comply may be asserted without incurring risk

of sanction for noncompliance.*® Upon such refusal the Service must make

application to the district court for enforcement.^" The enforcement pro-

ceeding provides the taxpayer with an appealable judicial determination of

the validity of the summons.^*

11. See B. George, supra note 6, at 33.

12. Int. Rev. Code of 1954. §7602 (2).

13. Reisman v. Caplin, 376 U.S. 440 (1964).

14. "The lime and place of examination . . . shall be such time and place as may be

fixed by the Secretary or his delegate and as are reasonable under the circumstances ....

prjhe date fixed for app>earance . . . shall not be less than 10 days from the date of the

summons." Int. Rev. Code of 1954, §7605 (a).

15. Reisman v. Caplin, 375 U.S. 440 (1964).

16. Id.

17. Id. at 443.

18. A person summoned must appear at the time and place specified and may then

interpose challenges to the summons' validity. If the challenges are rejected by the

hearing officer and the witness still refuses to testify or produce, the examiner is given no

power to enforce compliance or to impose sanction for non-compliance. However, if the

person summoned fails "to appear or produce," he is subject to fine or imprisonment or

both under §7210. Proiecution under §7210 may not be maintained, however, if the

person appears and interposes good faith challenges to the summons.

If the Service wishes to enforce the summons, it must proceed under §7402 (b), granting

jurisdiction to the district courts to compel testimony or production. In the enforcement

proceeding, only a refusal to comply with an oider of the district judge subjects the

person to contempt proceedings. Reisman v. Caplin, 375 U.S. 440, 445-47 (1964). See Bender,

The Implications of Reisman v. Caplin in Fraud Cases, N.Y.U. 23d Inst, on Fed. Tax. 1293

(1965).

19. Reisman v. Caplin. 375 U.S. 440, 447 (1954).

20. Enforcement may be sought under §§7402 (b), 7604(a); Reisman v. Caplin, 375 U.S.

440, 445-46 (1964); Int. Rev. Code of 1954, §§7102 (b), 7604(a).

21. Reisman v. Caplin, 375 U.S., 440, 446 (1964).
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A fi^equent problem in objecting to a section 7602 summons arises when

the documents summoned are not wiiliin the taxpayer's possession or when
a person other than the taxpayer is summoned. In sucli cases the taxpayer

may challenge the validity of the siunmons only if lie is permitted to inter-

vene in the administrative process. Tlie Reisman Court held that if a third-

party witness indicates an intention to comply with a summons, the tax-

payer may intenene and raise the same objections to the validity of the

summons as if it were directed to himself.^^

In Donaldson v. United States,-^ however, the Court held the right of in-

tervention in such cases is only permissive, not mandatory,-* despite the tax-

payer's contention that Federal Rule of Civil Procedure 21 (a) (2)^^ granted
intervention as a matter of right. The rule implies those having an interest

relating to the property that is the subject of the action may intervene. The
Court, however, said the phrase "an interest relating to the property" refers

to a "significantly protectable interest" and such interest was not present in

the case sub jiidice.^^ Although the term "significantly protectable interest"

was not explicitly defined, the Court said such an interest might exist by way
of privilege, or to the extent "abuse of process" exists.^" Intervention is

thus precluded unless the intervenor can show the records summoned are

22. 7d. at450.

23. 400 U.S. 517 (1971).

24. In Reisman the Court had stated: "[Tjhat both parties summoned and those

affected by a disclosure may appear or intervene before the District Court and challenge
the summons by asserting their constitutional or other claims." Reisman v. Caplin, 375

U.S. 440, 445 (1964). While this language would seem to grant taxpayer intervention as

a matter of right, Justice Blackmun, speaking for the Donaldson court, interpreted it as

permissive only and left the question of intervention to the discretion of the district court.

Donaldson v. United States, 400 U.S. 517, 529 (1971).

Three circuits had interpreted Reisman as giving a ta.vpayer the right of intervention

simply because it is his tax liability that is the subject of the summons. United States v.

Benford, 406 F.2d 1192, 1194 (7th Cir. 1969); United States v. Bank of Commerce, 405

F.2d 931, 933 (3d Cir. 1969); Justice v. United States, 365 F.2d 312, 314 (6th Cir. 1966).
The Supreme Court, however, agreed with the opposite conclusion reached by the First,

Second, and Fifth Circuits. United States v. Donaldson, 418 F.2d 1213, 1218 (5th Cir.

1969); O'Donncll v. Sullivan, 364 F.2d 43. 44 (1st Cir.), cert, denied, 382 U.S. 969 (1966);
In re Cole, 342 F.2d 5. 7-8 (2d Cir.), cert, denied, 381 U.S.. 950 (1965).

25. Fed. R. Civ. P. 24 (a) (2) states:
"

(a) Intervention of Right. Upon timely application

anyone shall be permitted to intervene in an action; (2) ^Vhen the applicant claims an
interest relating to the property or transaction which is the subject of the action and he is

so situated that the disposition of the action may as a practical matter impair or impede
his

ability to protect that interest, unless the applicant's interest is adequately repre-
sented by existing parties."

26. Donaldson v. United States. 400 U.S. 517, 531 (1971). The Court apparently con-

cedes that a literal reading of rule 24(a)(2) would give taxpayer the right to intervene,

since it relies on rule 81 (a) (3) to limit the application of rule 24 (a) (2). Id. at 528. "Rule
81.

Applicability in General (a) To what proceedings available (3) . . . . These rules apply
to proceedings to compel the giving of testimony or production of documents in accordance
with a subpoena issued ... by an agency of the United States . . . except as otherwise

provided by statute or by rules of the district court or by order of the court in the pro-

ceedings." Fed. R. Civ. P. 81 (a) (3).

27. Donaldson v. United Slates, 400 U.S. 517. 531 (1971).



578

118 UNIVERSITY Of FLORIDA LAW REVIEW [Vol. XXV

within his fifth amendment privilege, subject to the attorney-chent privilege

or that the court's process has been abused.-^ The Court further indicated its

disapproval of liberal intervention, stating the taxpayer may always assert

these interests in due course at their "proper place in any subsequent trial."^^

A contrary holding would have allowed the taxpayer to intervene on all

summonses issued to third parties and appeal each court's decision. The
Coint felt liberal intervention would be devastating to the Service's collection

of the revenue. Subsequent decisions indicate intervention will seldom be

granted and the Donaldson rationale will be followed.^" Since a summons is

usually issued only when criminal fraud is suspected, however, it would not

seem burdensome in light of the potential penalties to allow the taxpayer to

intervene to protect his interests.

Limitations on Issuance of a Section 7602 Summons

Although literally section 7602 appears to encompass every taxpayer and

any of his records, other provisions of the Internal Revenue Code limit its

scope to some degree. Additionally, the summons power is always subordinate

to the taxpayer's constitutional ^uaiantees. Furthermore, courts have placed
restrictions upon the use of a 7602 summons when it will apparently be used

solely to gather evidence for use in a criminal prosecution.

Statutory Limitations

Despite the broad purposes for which the Service may issue a summons

pursuant to section 7602,^* Congress has placed certain restrictions upon both

the time and the reasons a summons may be issued. Section 7605 (b) of the

Internal Revenue Code provides that no taxpayer is to be subject to un-

necessary examination or investigation, allowing only one examination for

each taxable year unless an authorized Internal Revenue officer notifies the

taxpayer in writing that an additional inspection is necessary.^^ The scope of

the "one examination" limitation is uncertain and has often required judicial

determination. For example, subsequent visits are not considered second

examinations if at the first visit the taxpayer did not furnish all the records

necessary to complete the examination.''^ Also, if the investigation is classified

28. In Donaldson the documents summoned were those of the taxpayer's former em-

ployers. Although the documents concededly were of significance for federal income tax

purposes, they were not within either the taxpayer's fifth amendment privilege against self-

incrimination or the attorney-client privilege. Id. at 530. Seemingly, the district courts will

have to rule on whether the materials are privileged to detcmiiue whether the taxpayer

will be allowed to intervene. Such a procedure will prevent the taxpayer from appealing

adverse deci.sions on the privileged nature of the materials.

29. Id. at 531.

30. United States v. Newman, 411 F.2d 165 (5th Cir. 1971); United States v. White,

326 F. Supp. 459 (S.D. Tex. 1971).

31. Int. Rev. Code of 1954, §7602 (1).

32. Int. Rtv. Code of 1954, §7605 (b).

33. United States v. Giordano, 419 F.2d 504 (8th Cir. 1969), cert, denied, 397 U.S. 1037

(1970) (on the first visit the taxpayer did not produce the accounts receivable, cash
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as "continuing," additional inspections will not be considered second exami-

nations requiring written notice.''* In United States v. Crcspo^^ investigation

of taxpayer's books was being performed by two revenue agents. One agent

had examined taxpayer's books and records sufficiently to complete his report

lor the taxable )ear ended March 31, 1963. The second agent, however, had

not completed his reports for the years ended March 31, 19G4, and March 31,

1965. The Court held that the examination was continuing for the years

1964 and 1965 and a subsequent inspection of these years would not amount

10 a second inspection within the meaning of section 7605 (b) ."•"

If a second examination within the meaning of section 7605 (b) occurs, the

taxpayer must make a timely objection to such examination or he will be

deemed to have waived the requirement of ^vritten notice." When a timely

protest
is entered, however, the court may either refuse to enforce a summons

issued for a second examination or grant another appropriate remedy.^* Since

section 7605 (b) was designed to protect only the taxpayer from harassment

by prolonged or repeated investigations, it does not apply to summonses

issued to compel production of documents in the possession of a third person.^*

Thus, where a taxable year has been examined and closed and a deficiency

assessed, further investigation may still be made of records in the hands of

a tliird party."

disbursements, and other necessary underlying journals and documents. When the tax-

payer's attorney notified the agent that such documents would not be produced, the agent

issued summons requiring production of such documents); Applioilion of Magnus, Mabec

»c Raynard, Inc., 299 F.2d 335 (2d Cir. 1962) (summons issued to third person after pre-

iirainar)' examination of taxpayer's records); see National Plate & ^Vindow Glass Co. v.

United Slates, 254 F.2d 92 (2d Cir. 1958).

34. United States v. Crespo, 281 F. Supp. 928. 931 (D. Md. 1968).

33. Id.

30. Id. By implication, notice would have been required if the agents sought to further

examine the books and records pertaining to the year ended March 31, 1963.

37. Lessman v. Commissioner, 327 F.2d 990, 996 (8th Cir. 1964); United States v.

OConner, 237 F.2d 466, 477 (2d Cir. 1956).

38. Reineraan v. United States, 301 F.2d 267 (7th Cir. 1962) (deficiency assessment was

set aside, since discovered in violation of §7605 (b)); Application of Leonardo, 208 F. Supp.
124 (N.D. Cal. 1952) (suppressing evidence whether in the form of testimony by the agents
or in the form of their notes and memoranda and restraining United States Attorney from

using such evidence as the basis for any subsequent criminal tax prosecution).

39. Hall V. Commissioner, 406 F.2d 706 (5th Cir. 1969); United States v. Bank of Com-

merce, 405 F.2d 931 (3d Cir. 1969); United States v. Dawson, 400 FJ2d 194 (2d Cir. 1968),

rrrf. denied, 393 U.S. 1023 (1969); Hinchfield v. Clarke, 371 F.2d 697 (Gth Cir.), cert,

denied, 387 U.S. 941 (1967); Guerkink v. United States, 354 F.2d 629 (7th Cir. 1965)

(neither examination of corporate books and records of which taxpayer is the sole share-

holder nor examination of other records in hands of the Commissioner is a reexamination

within §7605 (b)); Bouschor v. United States, 316 F.2d 451 (8th Cir. 1963); DeMasters v.

Arciid, 313 F.2d 79 (9th Cir.), cert, denied, 375 U.S. 936 (1963); United States v. Crespo, 281

F- Supp. 928 (D. Md. 1968).

40. Hinchfield v. Clarke, 371 F.2d 697 (6th Cir.), cert, denied. 387 U.S. 941 (1967) (tax-

payer could not object when agent had requested taxpayer's accountant to produce work

papers pertaining to "open" years only, but papers received included workpapers of prior

years leading to a summons issued to the accountant for production of all workpapers).
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In addition to the one examination limitations, section 7605 (b) unequi-

vocably states that no taxpayer shall be subjected to unnecessary examina-

tions or investigations.''^ However, since the Commissioner's powers and

duties in collecting the revenues are extremely broad, the possibility of an

examination being held unnecessary seems virtually precluded.*^ An investi-

gation is not deemed unnecessary if it contributes to the accomplishment of

any purpose for which the Commissioner is authorized to make inquiry.^^

Since two such purposes are to ascertain the correctness of any return and

to determine the tax liability of any person,*' a first examination will rarely

be held unnecessary."*^

Constitutional Limitations

Constitutional challenges to the use of section 7602 summonses pre-

dominate in recent criminal tax cases. Although the taxpayer's right to be

advised of his fifth amendment privilege set forth in Miranda v. Arizona*'^

has received the most attention,*' the fourth and sixth amendments also

provide extensive protection.

Fourth Amendment Protection

The fourth amendment*^ is applicable to the Internal Revenue Service

during a tax investigation and may limit the Service's use of the 7602 simi-

mons.*^ However, the question of what constitutes an unreasonable search or

seizure has recently prompted extensive litigation.

Apparently the papers of the closed years would not have been subject to the summons had

they been in taxpayer's possession. Thus, after a Service examination has been completed
the accountant should transfer all workpapers to the client if they are no longer necessary
to the performance of the accountant's services.

41. Int. Rev. Code of 1954, §7605 (b).

42. Int. Rev. Code of 1954, §7601 (a). "General Rule — The Secretary or his delegate
shall to the extent he deems it practicable, cause officers or employees of the Treasury

Department to proceed, from time to time, through each internal revenue district and in-

quire after and concerning all persons therein who may be liable to pay any internal

revenue tax, and all persons owning or having the care and management of any objects
with respect to which any tax is imposed."

43. DeMasters v. Arend. 313 F.2d 79 (9th Cir.), cert, denied, 375 U.S. 936 (1963).

44. Int. Rev. Code of 1954, §7602.

45. DeMasters v. Arend, 313 F.2d 79 (9th Cir.). cert, denied, 375 U.S. 936 (1963);

Application of Magnus, Mabee R: Reynard. Inc., 311 F.2d 12 (2d Cir. 1962) (holding the

prohibition applies only to inquiries made of the taxpayer personally and not to inquiries

made to third persons). But see United States v. Pritchard, 438 F.2d 9G9 (5th Cir. 1969),

cert, denied, 400 U.S. 929 (1970) (dismissing the enforcement proceeding where the Govern-

ment made no showing that the documents were not already within the Service's possession).

46. 384 U.S. 436 (1966).

47. See text accompanying notes 129-150 infra.

48. "The right of the people to be seaire in their persons, houses, papers, and effects,

against unreasonable searches and seizures, shall not be violated." U.S. Const, amend. IV.

49. Silverthome Lumber Co. v. United States, 251 U.S. 385 (1920). See also Gouled v.

United States, 255 U.S. 298 (1921).
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Misre()rescntotion. Although a suniinons issued pursuant to section 7602

may not be unconstitutional on its face; fraud, trickery, or deceit in obtaining

access to incriminating evidence can make an otherwise lawful search un-

reasonable. If a summons is issued to secure documents whose existence be-

came known through an unlawful search, the documents will be protected

by the fourth amendment.^"

The nature of the ordinary tax investigation generally precludes the

possibility
of an unreasonable search or seizure occurring in the usual

manner. No need ordinarily exists for secretive or forceful coercion, since

the taxpayer is usually willing to cooperate thinking such cooperation will

enhance the likelihood of a favorable settlement. Cooperation or consent to

inspection may constitute a waiver of any constitutional rights the taxpayer

could have asserted.^' Where the taxpayer has not voluntarily waived his

rights, however, the use of fraud, trickery, or deceit to obtain evidence for

use in a subsequent criminal prosecution will require that evidence be sup-

pressed.52

What constitutes a voluntary waiver by the taxpayer or a misrepresen-

tation by the agent has become a litigious question. Apparently, the failure

to disclose the duties of a special agent'^ as opposed to those of a revenue

agent'* does not constitute misrepresentation.'^ In United States v. Prudden^^

the Fiftli Circuit reversed the lower court's holding that the agents had en-

gaged in a deliberate scheme to deceive the taxpayer in order to prevent his

suspecting that the nature of the investigation had altered materially.'^ The
court held that letters uTitten after referral to the Intelligence Division, which

did not reveal the referral, friendliness of the agents, and promises of advice

from the agents did not constitute fraud, deceit, or trickery.'* The court

decided the agents had not concealed anything, but had merely identified

tliemselves.'*

50. Silverthome Lumber Co. v. United States, 251 U.S. 385 (1920).

51. See United States v. Spomar, 339 F.2d 941, 942 (7tli Cir. 1964), cert, denied, 380 U.S.

975 (1965); Bowles v. Sachnoff, 65 F. Supp. 538, 547 (W.D.. Pa. 1946).

52. United States v. Frudden, 424 F.2d 1021 (5th Cir.), cert, denied, 400 U.S. 831

(1970) (although finding no such fraud, deceit, or trickery in the instant case, the court

explicitly rejected the government's contention that the agents were free to use fraud,

deceit, or trickery in obtaining taxpayers' consent to examine documents); Goodman v.

United States, 285 F. Supp. 245 (CD. Cal. 1968).

53. See text accompanying note 9 supra.

54. See text accompanying note 8 supra.

55. United States v. Tonahill, 430 F.2d 1042 (5th Cir.), cert, denied. 400 U.S. 943 (1970);

United States v. Prudden, 424 F.2d 1021 (5th Cir.), cert, denied, 400 U.S. 831 (1970); Spahr
V. United States, 409 F.2d 1303 (9th Cir. 1969); United States v. Sclafani, 265 F.2d 408 (2d

Cir.), cert, denied, 360 U.S. 918 (1959); United States v. Decker, 311 F. Supp. 1223 (W.D.
Mo. 1970); see Turner v. United States, 222 F.2d 926 (4th Cir. 1955).

56. 424 F.2d 1021 (5th Cir.), cert, denied, 400 U.S. 831 (1970).

57. Id. at 1032.

58. Id. at 1035 (note, however, the court emphasized that Prudden was a law school

graduate and security analyst for a member firm of the New York Stock Exchange). But cf.

Goodman v. United States, 285 F. Supp. 245 (CD. Cal. 1968).

59. United States v. Pnidden, 424 F.2d 1021. 1032 (5th Cir.), cert, denied, 400 U.S. 831
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Expanding the Service's right to examine without a full disclosure of the

nature of the investigation, the Fifth Circuit apparently condoned the prac-

tice of concealing the criminal nature of the investigation in United States

V. Tonahill^° and now recjuires a showing of a "material misrepresentation
which clearly and convincingly shows fraud . . . ."*=" In Tonahill neither de-

fendant nor his accountant knew the significance of the term "Special

Agent" and asked several times why the audit \vas taking so long and

whether fraud was involved.®^ Rather than disclose the aiminal nature of

the investigation, the agents merely replied that "their function was to recon-

cile the large disaepancies, to see if they were the result of innocent errors."^^

The court held this misrepresentation was immaterial and thus did not

clearly and convincingly show fraud.**

At least one federal court has suppressed evidence gathered by an agent
who intentionally misled the taxpayer and affirmatively represented to the

taxpayer that he ^vas investigating other taxpayers.'*^ Active misrepresentation
has also been found where a special agent told the taxpayer that he was not

pursuing his usual kind of assignment, but rather was conducting a routine

civil audit.®^ Similarly, if a special agent has a revenue agent secure docu-

ments for him, it would seemingly constitute a material misrepresentation."^

If a revenue agent uncovers evidence of fraud he is required to cease his

examination and refer the case to the Intelligence Division for possible

criminal prosecution.®* To continue collecting incriminating evidence without

alerting the taxpayer to tlie new dimensions of the investigation would

arguably constitute a material misrepresentation in violation of the fourth

amendment. The courts, however, have consistently refused to suppress evi-

dence gathered by a revenue agent who delayed referral, holding such delays

do not constitute active misrepresentation.*^ Similarly, courts have refused to

(1970).

60. 430 F.2d 1042 (5th Cir.), cert, denied, 400 U.S. 943 (1970).

61. Id. at 1045.

62. Id. at 1044.

63. Id.

64. Id. at 1045. Note the court dropped the use of the terms "trickery" and "deceit"

from its formula for obtaining consent by unreasonable means. If the special agent's re-

sponse as to the nature of his investigation is compared with the duties of a special agent
set forth in note 9 supra, it seems the court is condoning fraudulent practices. See note 9

supra.

65. Goodman v. United States, 285 F. Supp. 245 (CD. Cal. 1968). In Goodman v.

United States, 369 F.2d 166. 169 (9th Cir. 1966), the Government conceded that if the

records were obtained pursuant to a scheme of deception and fraud, the seizures were un-

lawful.

66. United States v. Moon, 70-2 U.S. Tax Gas.
^9491 (\V.D. Wis. 1970) (evidence gathered

after the taxpayer had obtained counsel was not .suppressed however, since the attorney ad-

mitted he Lad consideied the possibility that the audit might lead to a criminal prosecution).

67. United Status v. Lipshiti, 132 F. Supp. 519 (E.D.N.Y. 1955).

68. See a'lthoritici cited note 8 supra.

er. United States v. Sclafani, 265 F.2d 408 (2d Cir.), cert, denied, 360 U.S. 918 (1959).

The court stated a taxpayer surely knows that contained in an openly commenced "routine"

tax investigation there is inherently a warning that the government's agents will pursue
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vjp

n

>.. .uress evidence gathered by revenue agents initially assigned to an investi-

rnti'on even though informants had previously related to the Service that

ainiinal activities had transpired.'^ Thus, while active misrepresentation by

;..'C!Us will be considered an unlawful search and seizure, the courts have

tondoncd practices
that materially, if not actively, misrepresent the investi-

gation.

Probable Cause. When the Internal Revenue Service seeks an enforcement

order fiom the district court, the protection of the individual's right of privacy

uist be weighed against the public interest in the inspection.'^ Although the

administrative summons per se does not violate the fourth amendment,'^

recent decisions have indicated the nature of the search authorized by the

summons must be closely examined. Those aimed at the discovery of evi-

dence of crime must show a high degree of necessity or probable cause."

Showin"^ of probable cause, however, need not be made for issuance of a 7602

summons,"* since the Treasury's responsibility to collect revenue and the

public's
interest in the performance of this duty justify the limited in-

trusion upon the individual's right to privacy." Despite these factors, how-

ever, it would not seem overly burdensome upon the Service to require a

showing of probable cause if the investigation has become criminally

oriented.'*

Such a procedure would make the taxpayer more acutely aware of the

nature of the investigation and permit him to make a more intelligent de-

cision whether to waive his constitutional protections. In Donaldson v. United

Slates,'' however, the Supreme Court concluded that Congress had authorized

the use of the 7602 summons in investigating potentially criminal conduct.

The Court refused to take notice of the emphasis on collection of criminal

oidence of misreporting and held "moreover it is unrealistic to suggest that the Government

could or should keep a taxpayer advised as to the direction in which its necessarily

fluctuating investigations lead." Id. at 415; United States v. Decker, 311 F. Supp. 1223

(\SD. Mo. 1970); see Badger Meter Mfg. Co. v. Brennan, 216 F. Supp. 426 (E.D. Wis. 1962).

70. United States v. Davis, 424 F.2d 1241 (5th Cir.), cert, denied, 400 U.S. 821 (1970).

But some cases have required the nature of the investigation or possibility of prosecution be

made dear to the taxpayer where evidence indicated the possibility of criminal fraud from

the outset. See United States v. ^Vheeler, 149 F. Supp. 445 (W.D. Pa. 1957), rev'd on other

t;rounds, 256F.2d 745 (3d Cir. 1958).

71. Oklahoma Press Publishing Co. v. Walling, 327 U.S. 186, 213 (1946).

72. Id. at 214.

73. Camera v. Municipal Court, 387 U.S. 523 (1967); Frank v. Maryland, 359 U.S.

S''>0
(1939). In Frank the Court repeatedly stated that evidence for use in criminal prosecu-

lions may not be taken without a search warrant. A search warrant may be issued only upon
a
sliowing of probable cause and prior approval of a judge or magistrate. Id. at 363, 365-66.

^e cho Katz v. United States, 389 U.S. 48 (1964); Abel v. United States, 362 U.S. 217 (1960).

74. United States v. Powell, 379 U.S. 48 (1964).

75. Id.

76. Only about 2,000 full-scale criminal fraud investigations are undertaken each year.

Donaldson v. United States, 400 U.S. 517, 535 n.l7 (1971); B. Georcf., supra note 6, at 65.

77. 400 U.S. 517 (1971).

30-321 O - 77 - 40
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evidence occurring when a special agent enters the case." If the entry of the

special agent were recognized as the initiation of a criminal investigation, the

Donaldson Court felt the Service would be forced to "forego either the use oE

the summons or the potentiality of an ultimate recommendation for prose-

cution."'-' Tliis would not necessarily be the result, however, since the sum-

mons could be issued even though a special agent were investigating, if a

standard of necessity or probable cause were met.

The Improper Purpose Test. Although recent decisions indicate increased

fourth amendment protection for the taxpayer by holding issuance of a

summons to collect evidence for criminal prosecution would not be tolerated,

these holdings have continued to place the public interest in the uninter-

rupted collection of revenue above the individual's right to be free from

unreasonable searches.^" In Reisman v. Caplin^^ the Supreme Court indi-

cated that a taxpayer could challenge a summons issued under section 7602

on any appropriate grounds, including "that the material is sought for the

improper purpose of obtaining evidence for use in a criminal prosecution."*-

Although taxpayers have repeatedly relied upon this dictum in challenging the

validity of summonses, lower courts have consistently refused to find an im-

pnoper purpose.^*

Ten months after Reisman the Court in United States v. Powell^* indi-

cated the improper purpose test would not be liberally applied, holding the

fact that the statute of limitations had run on ordinary tax liability was in-

sufficient to show an abuse of the Court's process.^^ The decision, however,

reiterated that a court should not allow its process to be abused by issuing a

summons for an improper purpose such as harassment, coercion, or for any

other purpose reflecting on the good faith of the particular investigation.*"

Furthermore, the Commissioner must show that the investigation will be

conducted pursuant to a, legitimate purpose.*'

While Powell appears to give taxpayers greater protection from an Internal

Revenue Service summons by imposing a good faith restriction on the Service,

the lower courts have concentrated on the existence of a legitimate purpose.

Thus, even where the primary purpose of a summons is to further a criminal

78. Id.

79. Id. at 535-36.

80. See United States v. Mothe, 303 F. Siipp. 1366 (E.D. La. 1969), and cases cited

therein.

81. 375 U.S. 440 (1964).

82. Id. at 445.

83. See United Stales v. Mothe, 303 F. Supp. 1366 (E.D. La. 1969), and cases dted

therein. Contra United States v. O'Conner, 118 F. Supp. 248 (D. Mass. 1953).

84. 379 U.S. 48 (1964).

85. Although Powell did not spccincally claim the improper purpose, the Court's ad-

ditional findin<T that the examination was not unnecessary within the meaning of §7605 (b)

indicates a claim of improper purpose would not have succeeded. Id. at 58.

86. Id.

87. Id. at 57.
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;r!vcsii"ation, the bccoiidary purpose of determining civil tax liability is a

sufTicient legitimate purpose to uphold issuance. ^^
Every lederal circuit facing

:hc issue has held the existence of an improper jiuipose does not negate a

tiropcr purpose if they both exist.^^ Since determination of tax liability is a

ic-'iiiniate purpose, it would be virtually impossible, under the circuit courts'

iiucrprttations
of Reisjnan and Powell, to prevent issuance of a summons

lucause of an improper purpose.""

Tiie Court further emasculated the Reisman dictum in Donaldson v.

i'r.itcd States.^^ The Court held under section 7602 an Internal Revenue

viiinmons may be issued in aid of an investigation if it is issued in good

!:iii!i and prior to a recommendation for criminal prosecution.^^ The ma-

jority interpreted Reisman to be limited to investigations solely for the pur-

j>osc
of gathering incriminating evidence that "would likely be the case

Kiicre a criminal prosecution has been instituted and is pending . . . ."^^

.•Vkliough lower federal courts had previously conflicted on the question

S9. United Slates v. Held, 435 F.2d 1361 (6th Cir.), cert, denied, 401 U.S. 1010 (1970).

Apparently no test of good faith issuance will be made despite the Court's stipulation of

Rich in Powell. See also Wild v. United States. 362 F.2d 206 (9th Cir. 1966) (special agent

ilonc Vis conducting investigation). Some courts have used the existence of a revenue agent

in an investigation to support the existence of a legitimate purpose and thereby negate any

improper purpose. United States v. Schoendorf, 307 F. Supp. 1034 (E.D. Wis. 1970).

89. See cases cited in United States v. Mothc. 303 F. Supp. 1366 (E.D. La. 1969).

90. Despite the fact that the existence of a special agent intimates a search for informa-

tion to be used in a criminal prosecution, investigation by such an agent does not make it

improper. Wild v. United States, 362 F.2d 206 (9th Cir. 1966). But see United States v.

Ruggciro, 300 F. Supp. 968 (CD. Cal. 1969). ajj'd 425 F.2d 1069 (9th Cir. 1970). District

Judge Real, though upholding the petition for enforcement of the summons because of

circuit court holdings, points out the senseless rhetoric in which the decisions have been

couched: "To say that a summons is not being used for an improper purpose unless the

existence of a proper civil purpose is absent . . . simply begs the question. All criminal

ux investigations to be prosecutable require the 'proper civil pui^pose' of determination

of tax liability." Judge Real would interpret Reisman and Powell strictly to mean a 7602

Mimmons cannot be used for tlie purpose of gathering evidence for use in a criminal prose-
aiiion. If it were shown a special agent was ascertaining tax liability as one of the steps
ill determining whether a criminal violation exists, then the summons should not be

enforced. Id. at 975.

91. 400 U.S. 517 (1971). The Court held the taxpayer had no right to intei-venc in

the proceeding, but attempted to clarify the Reisman improper purpose test.

92. Id. at 520.

93. Id. at 533. The dictum in Reisman included a citation to Borcn v. Tucker. 239
F.2d 767 (9th Cir. 1956), which held the Service need not refrain from issuing a 7602

iummons simply because criminal prosecution was a possibility; and while conceding the

Court should not lend its support to the use of an unrestricted administrative subpoena
power, found no such use in the instant case. The Tucker decision agreed with, but dis-

tinguished United Slates v. O'Conner, 118 F. Supp. 248 (D. Mass. 1953), which refused to

enforce a subpoena where the taxpayer was presently under an indictment for tax fraud
and the Department of Justice had suggested that the subpoena be used by the special

agent to aid the Government in the preparation of the pending criminal case. The special

agent admitted at least one of his purposes was to aid the Department of Justice in the

prosecution of the criminal case.
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whether a pending prosecution precluded issuance of a section 7602 sura-

mons,°* Donaldson appears to estabHsli that a recommendation for prosecu-

tion is the point beyond which a sumuions may not be issued.^^ Lower courts

have interpreted Donaldson to say that if a recommendation for prosecution

occurs after issuance of the summons, but before compliance, an enforcement

order will not be granted.'-"^

The good faith requirement of Powell was reiterated in Donaldson. It

will apparently be limited, however, to cases where the taxpayer has been

harassed or coerced into a settlement,^' and will play little or no role in

determining the validity of a section 7602 summons.^s Protecting a taxpayer

from summons of his records only after he has been recommended for

prosecution, however, is no protection at all. If a special agent, whose duty it

is to investigate and accumulate evidence of fraud, may use a summons to

gather whatever documents he deems necessary and then transfer such in-

formation to the Justice Department, the taxpayer's protection is illusory.

Discovery. Following Donaldson, if a 7602 summons is issued, the taxpayer

should be allowed to conduct discovery proceedings to establish the purpose

for which the summons was issued, or at least to discern if a recommenda-

tion for prosecution has been made.'^ The Supreme Court has indicated that

The Court felt the Reisman "improper purpose" dictum must be read in light of both

the above decisions and concluded the dictum applies only to such factual situations as

existed in O'Conner, where a criminal charge was pending or there was "at most ... an

investigation solely for criminal purposes." Donaldson v. United States, 400 U.S. 517, 533

(1971).

94. United States v. Moriarty, 435 F.2d 347 (7th Cir. 1970); In re Magnus, Mabee &

Reynard, Inc., 311 F.2d 12 (2d Cir.), cert, denied. 370 U.S. 918 (1962) (where summons was

issued 10 months prior to indictment, but taxpayer had not yet complied, enforcement order

was issued subsequent to indictment); see United States v. DeGrosa, 405 F.2d 926 (3d

Cir.), cert, denied, 394 U.S. 973 (1969) (summons enforced where criminal proceedings had

been recommended, but not fonvarded to Justice Department); cf. Venn v. United States,

400 F.2d 207 (5th Cir. 1968). But see Application of Myers, 202 F. Supp. 212 (E.D. Pa. 1962):

United States v. O'Conner, 118 F. Supp. 248 (D. Mass. 1953).

95. Donaldson v. United States, -400 U.S. 517, 536 (1971).

96. United States v. Kyriaco, 326 F. Supp. 1184 (CD. Cal. 1971). See also United States

v. Monsey, 429 F.2d 1348 (7th Cir. 1970) (considering developments arising after issuance

of the summons).
97. Since the court concludes that Congress has authorized use of the summons to

investigate ctiminal conduct, seeking incriminating evidence would not constitute a bad

faith use of the summons barring e.vccptional circumstances. (If recommendation for

prosecution were delayed in order to summons incriminating documents, bad faith would

possibly be a good defense.)

98. United States v. Troupe, 438 F.2d 117 (8th Cir. 1971) (although citing Donaldson

the court did not make mention of the good faith test and upheld issuance of summons

even thou'>li the investigation was begun solely because the taxp.iyer was on a list of

alleged underworld members and had reported income under the heading of "miscel-

laneous").

99. Discovery should be granted if the summons is sencd upon the taxpayer or a

third pally and the taxpayer is allowed lo inteiTenc. A paity is entitled to examine a

deponent on "any matter, not privileged, which is rele\ant to the subject matter involved

in the pending atlion." Ftii). R. Civ. P. 26 (b).
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t'cv!cral Rules of Civil Proccdine granting discovery arc applicable to en-

i:.icfment proceedings,^"" but lower courts have given the trial judge wide

(!;vfrciion as to the scope of discovery proceedings.^"^ VVliere the purpose of

tiic Mimmons is in issue and affects the legality of its issuance, the taxpayer is

'z\\xn tlie right to discovery.^"'-' Discovery proceedings, however, must be con-

li'.icted reasonably"^ and may not be used to harass ilie Internal Revenue

Stivice.'"

Fiftli Amendment Privilege

The fifth amendment privilege against self-incrimination^"^ clearly pro-

tt tts documents as well as oral evidence.'"" Thus, the Service may not require

a taxpayer to produce self-incriminating documents that he created, owns,

.-iiul possesses.^"' Documents afforded fifth amendment protection in the tax-

100. Donaldson v. United Slates. 400 U.S. 517, 528 n.ll (1971); United States v. Powell,

rM U.S. 48, 58 n.18 (19C4).

101. United Slates v. Bowman, 435 F.2d 467 (3d Cir. 1970); United Slates v. Erdner, 422

F.'Al 835 (3d Cir. 1970) (not an abuse of discretion to deny an oral motion for discovery

vlicn the agent is present at the hearing and available for questioning); sec United States

V. Slioendoif, 307 F. Supp. 1034 (E.D. Wis. 1970); Fed. R. Civ. P. 81(a) n.23.

The most far-reacliing step taken by any federal court is the "Omnibus Hearing"
initiated in the M'estem District of Missouri, which makes available to the accused all

dcrumcntary evidence, statements of witnesses, computations, schedules and reports of both

*i>ccial and revenue agents. Lay, Post Conviction Remedies and the Overburdened Ju-

dirir.ry: Solutions Alicad, 3 Crfichton L. Rxv. I, 14, 23 (1969); Morris, Criminal Sanctions

ri tlic hilernal Revenue Code, Cask S; Com., Marth-April 1972, at 3.

102. United Slates v. Ronndtree. 420 F.2d 845 (5th Cir. 1969); United States v.

-Viinnally, 278 F. Siipp. 843 (AV.D. Tenn. 1968); sec United States v. Moriarty, 278 F. Supp.
IS7 (E.D. Wis. 1967); Kennedy v. Rubin, 254 F. Supp. 190 (N.D. 111. 1966). But see United
.States V. Monsey, 429 F.2d 1348 (7th Cir. 1970) (the lower court's holding that discovery

may not I)e made after an indictment has been filed but before compliance would seem to be
tncot in light of Donaldson, since the summons could not be enforced after prosecution
has begun).

10.^. Fed. R. Civ. P. 30 (d).

104. United States v. Nunnally, 278 F. Supp. 843. 846 (W.D. Tenn. 1968).
105. U.S. CoN.ST. amend. V, provides in part: "No person shall be compelled in any

criminal case to be a witness against himself."

IOC. Boyd v. United States, 110 U.S. 616 (1886). .\lthough recent Supreme Court cases

have iterated that only "communicative" or "testimonial" evidence is protected. Gilbert v.

California, 388 U.S. 263 (1967); Schmerber v. California, 384 U..S. 757 (1960). it is clear

iliat records prepared by the taxpayer or his employees are within the fifth amendment

privilege. Gilbert v. California. 388 U.S. 263, 267 (1967), and cases cited therein.

K'7. However, the taxpayer may not make a blanket refusal to produce the documents
''r to

testify. He must appear at the time and place summoned and elect on each question
••luthcr to raise the privilege, and the court will consider whether each objection is

••fH taken. United States v. Roundtree, 420 F.2d 845 (5th Cir. 1969).

Mthoiigh the privilege does not protect records subject to tlie "required records"

Joctrinc set forth in Shapiro v. United States. 335 U.S. 1 (1948) (compelling production of
fiords required to be kept under the Price Control Act), the Service has refrained from
iisintT tiie cloclrine in tax cases. See Stuart v. United States, 416 F.2d 4.59, 462 n.2 (5th Cir.

'^'>0V ^fo^cover, recent cases have indicated the courts will be reluctant to apply the re-
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payer's possession are likewise protected when transferred to his attorney.^"*

No protection against self-inaimlnation, however, is provided when docu-

ments not owned by the taxpayer are in the hands of a third person.^°*

Additional problems arise when the Sei-vice asserts the taxpayer lacks an

ownership interest in documents within his possession. A majority of the

federal circuits facing the question have held that mere possession of docu-

ments by the taxpayer is insufficient to afford the fifth amendment privilege,

and ownership of such documents is required.
'^^ The issue arises frequently

when the documents are transferred from a third party to the taxpayer during

an investigation or subsequent to the issuance of a summons calling for pro-

duction of such documents. ^^^

In determining whether the taxpayer or a third party owns documents,

the decisions reiterate the doctrine that if the third party relinquishes all

rights in such documents, they are within the taxpayer's privilege."^ How-

ever, establishing the taxpayer's ownership interest in the documents when

they have been transferred during an Internal Revenue Service examina-

tion may be difficult. For example. United States v. Zakutansky'^'^^ held asser-

tion of ownership by the taxpayer and the third party tiansfcror are not

binding on the court."* In Zakutansky taxpayer's accountant held the doai-

quired records doctrine to an individual's financial records. Marchetti v. United States, 390

U.S. 39 (1968); see Lipton, Record Keeping and the Privilege Against Self-incrimination,

N.Y.U. 14th Inst, on Fed. Tax. 1331 (1956).

108. United States v. Judson, 322 F.2d 460 (9th Cir. 1963). But see Bouschor v. United

States, 316 F.2d 451 (8th dr. 1963).

109. Donaldson v. United States. 400 U.S. 517, 537 (1971) (Douglas, J. concurring:

"There is no right to be free from incrimination by the records or testimony of others");

Harris v. United States, 413 F.2d 316 (9th Cir. 19G9) (customers of bank have no standing

to object to subpoenas requiring the bank to produce records of the customer's account).

110. United States v. Lyons, 442 F.2d 1144 (1st Cir. 1971); United States v. Zakutansky,

401 F.2d 68 (7th Cir.), cert, denied. 393 U.S. 1021 (1969); Deck v. United States, 339 F.2d

739 (D.C. Cir. 1964), cert, denied, 379 U.S. 967 (1965); Bouschor v. United States, 316

F.2d 451 (8th Cir. 1963). These decisions are extensions of the Supreme Court's holdings

in United States v. White, 322 U.S. 694 (1944) and Wilson v. United States, 221 U.S. 361

(1911). In White the Court held that an officer of a labor union could not avail himself

of the privilege to avoid producing his union's records despite the fact they might in-

criminate him. Wilson held a corporate officer could not claim the privilege to avoid

producing his corporation's records. The decisions indicate that a person may not avail

himself of the privilege if he has a duty to surrender the documents to another (that is,

the union members or corporation's stockholders). Thus, the above circuit courts deny the

privilege to a taxpayer in a mere possession of documents, holding he is under a duty to

suiTcndcr the documents to the tnie owner.

111. It is clear that the person to whom a summons is issued cannot be held in con-

tempt if he is unable to produce the object of the summons. United States v. Jacobs, 322

F. Supp. 1299 (CD. Cal. 1971). Uul see In re D.I. Operating Co., 240 F. Supp. 672 (D. Nev.

19G5) (holding gross inattention to and reckless disregard for the preservation of contested

records can be nothing less than contemptuous).

112. See. e.g..
United States v. Zakutansky, 101 F.2d GS, 71 (7th Cir.), cert, denied. 393

U.S. 1021 (1969).

113. 401 F.2d 68 (7ih Cir.), cert, denied, 393 U.S. 1021 (I9G9).

114. Id. at 72 and cases cited therein. But see United States v. Levy, 270 F. Supp. 601
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ments until twice subpoened by the Service. The accountant had initially

stated the papers were his, but subsequently transferred the papers to the

taxpayer and denied possessing any interest in the documents."'* The court

held the attempted transfer of ownership was invalid as a mere attempt to

diwart the government's investigation-^^" Thus, most decisions are determined

on the bona fides of the transfer and not on notions of ownership and

possession."'
Several decisions have also held the transferor is under a moral,

if not legal, duly to surrender the documents and therefore refuse to recog-

nize the transfer.^^*

A minority of jurisdictions have held that possession, not ownership or time

of transfer, is the determining factor wlien a taxpayer asserts his privilege

against self-incrimination.^" In United States v. Cohen'^"° the Ninth Circuit

Court of Appeals upheld the taxpayer's claim of privilege even though papers

had been transferred the day after a special agent had begun his investigation

and despite the transferor's request that the taxpayer return the papers.^-^

In examining the nature of the privilege against self-inaimination the court

rejected the ow-nership requirement, stating:^--

It is possession . . . not ownership which sets the stage for exercise of

the governmental compulsion which it is the purpose of the privilege
to prohibit. The "auel trilemma" of perjury, contempt, or self-

incrimination, of which the court spoke in Murphy v. Waterfront
Comm'n^^^ . . . faces the individual whenever the government seeks

to compel him to produce papers in his possession . . . ."

The availability of the privilege against self-incrimination should not be

detennined by the fine distinction between possession and ownership. Al-

(D. Conn. 1967) (where evidence had no convincing force as to who owned the documents,

the summons could not be enforced).

115. United States v. Zakutansky, 401 F.2d 68, 72 (7th Cir.), cert, denied, 393 VS.
1021 (1969).

116. Id.

117. United States v. Lyons, 442 F.2d 1144 (1st Cir. 1971); United States v. Zakutansky,
401 F.2d C8 (7th Cir.), cert, denied. 393 U.S. 1021 (1969); Deck v. United States, 339 F.2d

759 (D.C. Cir. 1964), cert, denied, 379 U.S. 967 (1965); Bouschor v. United States, 316 F.2d

451 (8th Cir. 1963).

118. United States v. Zakutansky, 401 F.2d 68 (7th Cir.), cert, denied, 393 U.S. 1021

(19G9); see United States v. Lyons, 442 F.2d 1144 (1st Cir. 1971) (
a post-subpoena transfer

cannot change the character of the papers and thereby defeat a legitimate government

inspection).

119. United .States v. Cohen, 388 F.2d 464 (9th Cir. 1967); see Colton v. United States,

S06 72d 033 (2d Cir. 1962), cert, denied, 371 U.S. 951 (1963); United States v. Levy, 270
F. Supp. 601 (D. Conn. 1967); Rauer v. Orser. 258 F. Supp. 338 (D.N.D. 1966); Application
of House, 144 F. Supp. 95 (N.D. Cal. 1956).

120. 388 F.2d 464 (9th Cir. 1967).

121. Id.

122. fd. at 468. The court rebutted the majority's reliance on White and Wilson (see
note 110 supra) by interpreting them merely as an extension of the rule that the privilege

against self-incrimination is available to protect only the personal interest of natural per-
sons and not group interests embodied in impersonal organizations. Id at 467.

123. 378 U.S. 52 (1964).
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though the taxpayer's interest in the documents should enter into the granting

or denying of the privilege, it should not be conclusive. Despite the Cohen

court's conclusion that the nature of the right against self-incrimination and

the interests it was intended to protect should be the determining factor,

most courts have continually refused to grant the privilege unless the tax-

payer can prove good faith ownership of the documents.^-*

Nonprivileged Records. The fifth amendment privilege applies only to

personal private documents of the privilege-claimant. In Hale v. HenckeP-^

and subsequent cases^^" ^^e Supreme Court has held that records of a corpo-

ration or other impersonal organizations are not subject to the privilege, even

if an individual claiming such privilege has acquired both possession and

title. In addition, it has been uniformly held, despite commentators' criti-

cisms,"' that the privilege does not apply to closely or even solely held corpo-

rations.^^'8

Taxpayer's Right to Miranda Warnings Under the Fifth and Sixth

Amendments

Since Miranda v. Arizona^^^ and Escohedo v. Illinois"'^ many commen-

tators have advocated that taxpayers be warned of the potential criminal

implications of tax investigations."^ In Miranda the Court held statements

124. See note 117 supra. A further problem arises when the taxpayer's attorney is

summoned to produce documents in his possession. Some courts have held the attorney

has no right to assert his client's privilege against self-incrimination. United States v.

Goldfarb, 328 F.2d 280 (6th Cir.), cert, denied, 377 U.S. 976 (1964); Bouschor v. United

States, 316 F.2d 451 (8th Cir. 1963); In re Fahey. 300 F.2d 383 (6th Cir. 1961); United

States V. White, 326 F. Supp. 459 (S.D. Tex. 1971); United States v. Boccuto, 175 F. Supp.

886 (D.N.J. 1959), appeal dismissed, 274 F.2d 860 (3d Cir. 1960). Contra, United States

V. Judson, 322 F.2d 460 (9th Cir. 1953); CoUon v. United States, 306 F.2d 633 (2d Cir.

1962), "cer^. denied, 371 U.S. 951 (1963); Application of House, 144 F. Supp. 95 (N.D. Cal.

1956).

125. 201 U.S. 43 (1906).

126. See Grant v. United States, 227 U.S. 74, 75 (1913); Wheeler v. United States, 226

U.S. 478 (1912); note 110 supra (discussion of White and Wilson). The Government may

also contend that documents prepared by a third party such as a taxpayer's accountant

are not personal, private papers of such taxpayer. United States v. Cohen, 388 F.2d 464

(9th Cir. 1967). The personal nature of schedules relating to itemized deductions, income,

and related items, however, ivould seem to clearly bring such documents within the pro-

tection of the privilege. Id.

127. E.g., Lipton & Pctric, Conslilutional Safeguards mid Corporate Records, N.Y.U.

23d iNsr. ON Ffi). Tax. 1315, 1325 26 (1965); Ritholz, The Commissioner's Inquisitorial

Rower, 45 Taxfs 781, 784 (1967). The only judicial support for the commentators is Judge

Maddcn's dissent in Wild v. Brewer, 329 F.2d 924 (9th Cir.), cert, denied, 379 U.S. 914

(1964).

128. See United States v. Crespo, 281 F. Supp. 92S (D. Md. 1968) and cases cited

therein.

129. 384 U.S. 436 (1966).

130. 378 U.S. 478 (1964).

131. See, e.g., articles cited note 4 supra.
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voHcilcd from a criminal suspccl during a custodial interrogation would be

excluded at trial unless the suspect had been advised o£ certain constitulional

li'Tlits.'''- The lower federal courts have held, almost unanimously, that failure

to "-ive Miranda warnings in tax investigations will not lead to suppression

of a taxpayer's statements because the taxpayer is not in custody.'-'^ Miranda

clearlv dealt with one whose iVeedom of movement had been curtailed,''^' and

such restraints arc usually not present at the outset of tax investigations.

The Escohedo decision concentrated not on custodial questioning, but

rather on interrogations after the investigation had begun to focus on a par-

ticular suspect and the process had shifted from investigatory to accusatory."'

A majority of courts have distinguished Escobedo from tax investigations

in that the essential question in tax investigations is not who committed a

known crime, but whether in fact any aime has been committed. ^^s More-

over, the transfer of an investigation from a revenue agent to a special agent

has been distinguished from the focusing on a particular suspect refeiTcd to

in Escobcdo.^^'

Miranda has been held inapplicable to non-custodial investigations on the

grounds that it would complicate an already difTicult administrative task;

would require supplying indigents with attorneys; would hinder efficient col-

lection of taxes; and would be administratively impossible to forewarn the

taxpayer every time the investigation shifts."^ Where the taxpayer is put
under oath and questioned by agents, however, the warnings must be given or

the testimony will be suppressed."'
In Matliis v. United States'^*" the Supreme Court explicitly rejected the

government's contention that tax investigations are immune from the

Miranda requirements and held Miranda is applicable to custodial tax in-

132. Miranda v. .\rizona, 384 U.S. 436 (1966). A suspect must be warned prior to any

questioning that he has the right to remain silent, that anything he says can be used

against him in a court of law, that he has the tight to the presence of an attorney,

and that if he cannot afford an attorney one will be appointed for him prior to any

questioning if he so desires. Opportunity to exercise these rights must be afforded to him

throughout the interrogation." Id. at 479.

I?."!. E.g., United States v. Squeri, 308 F.2d 785 (2d Cir. 1968), and cases cited therein;

United States v. Dawson, 400 F.2d 194 (2d Cir.), cert, denied, 393 U.S. 1023 (1968) (in-

terrogation at trial attorney's office in the Justice Department and at office of United

-States Attorney held not custodial). Contra, United States v. Lackey, 413 F.2d 655 (7th Cir.

1969) (questioning at office of the Internal Revenue Sen'ice is custodial interrogation).

134. Miranda v. Arizona, 384 U.S. 436, 467, 477 (1966).

135. Escobedo v. Illinois, 378 U.S. 478 (1964).

136. i:nit«l States v. Mancuso, 378 F.2d 612 (4th Cir. 1967), cerf. denied. 390 U.S. 955

(196S); Selingcr v. Bigler, 377 F.2d 542 (9th Cir.), cert, denied, 389 U.S. 904 (1967); Kohatsu

V. United States, 351 F.2d 898 (9th Cir. 1965), cert, denied, 384 U.S. 1011 (1966).

137. United Stales v. Mackicwicz, 401 r.2d 219 (2d Cir.), cert, denied, 393 U.S. 923

(1908).

138. Id.

139. United States v. Cower, 271 F. Supp. 655 (M.D. Pa. 1967). But see United States v.

Dawson, 400 F.2d 194 (2d Cir.), cert, denied, 393 U.S. 1023 (1968).

140. .391 U.S. 1 (1968).
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vestigations."* The peculiar circumstances of the case, however, resulted in

the decision having virtually no effect on the lower courts.'*-

In United States v. Dickerson^" the Seventh Circuit held the Miranda

warnings must be given to the taxpayer after the case has been transferred

to the Intelligence Division. The special agent in Dickerson neither advised

the taxpayer the investigation had become aiminally oriented nor informed

him of any of his constitutional rights. The court realistically analyzed the

taxpayer's dilemma and concluded few taxpayers would realize they could

refuse to produce their records or understand the difference between a revenue

agent and a special agent.'*^ Thus, the court concluded:'*^

Incriminating statements elicited in reliance upon the taxpayer's

misapprehension as to the nature of the inquiry, his obligation to re-

spond, and the possible consequences of doing so must be regarded
as equally violative of constitutional protections as a custodial con-

fession extracted without proper warnings.

Subsequent decisions, however, have declined to follow the Dickerson de-

cision.''^*^

Internal Revenue Bulletin No. 949. Prior to and in most cases after

Miranda no warnings were given to the taxpayer when an investigation was

transferred from revenue agents to special agents of the Intelligence Divi-

sion.'^^ However, in 1968 the Service stated in a news release:^''*

At the initial meeting with a taxpayer, a Special Agent is now
required to identify himself, describe his function, and advise the tax-

payer that anything he says may be used against him. The Special

141. Id. At 4.

142. See United States v. Squeri, 398 F.2d 785 (2d Cir. 1968), and cases cited therein.

In Malhis the taxpayer was already in jail for a separate offense. See Lipton, Supreme Court's

Decision in Mathis Likely to Have Very Limited Effect, 29 J. Taxation 32 (1968).

143. 413 F.2d 1111 (7th Cir. 1969).

144. W. at inc.

145. Id. at 1116. The Court did not reject the necessity of "custodial interrogation"

but interpreted Miranda as saying: "[0]ne confronted with governmental authority in an

adversary situation should be accorded the opportunity to make an intelligent decision as

to the assertion or relinquishment of those constitutional rights designed to protect him

under precisely such circumstances." Id. at 1114. The court rejected the Kohatsu logic

as to the applicability of Escohedo, saying it is iirelevant whether the culprit be known

before the crime or the crime before the culprit. In cither instance the adversary process

has begun and the investigator is attempting to gather evidence against this suspect for

the purpose of criminal prosecution. Id. at 1115; see Orozco v. Texas. 394 U.S. 324 (1969)

(custodial situation may exist in suspect's own l>cdroom if it appears he is not free to

go where he pleases).

146. United States v. Pruddcn, 424 F.2d 1021 (5th Cir.), cert, denied. 400 U.S. 831

(1970). and cases cited therein. But see United States v. Browney. 421 F.2d 48 (4th Cir.

1970) (SobelofF. J., concurring opinion).

147. Sec note 133 supra: United States v. Jaskiewc7. 278 F. Supp. 525 (E.D. Pa. 1968).

148. CCH 1968 Stand. Fkd. Tax. Rfp. *;G946.
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Af^cnt will also tell the taxpayer that he cannot be compelled to in-

criminate himsell: by answering any questions or producing any docu-

ments, and that he has the right to seek the assistance of an attorney
before responding.

Since the required procedure exceeds constitiuional guarantees/^'-' claims

\,.'jcd upon the agent's failure to comply ivith the procedure have been

hikl completely devoid of merit.^^"

hi United States v. Hcfjner,^'-'^ however, the court upheld the taxpayer's

cJaim that the agent must scrupulously observe established rules, regulations,

or jnocedures/-'-
The decision rested upon the duty of an agency to follow

its prescribed procedures rather than a constitutional right to warnings/^^ It

wns immaterial that the instructions were not promulgated into a "regulation"

or adopted pursuant to the Administrative Procedures Act."-* Further, the

court held it was not significant that the procedures or instructions established

by tlie Internal Revenue Service exceeded constitutional requirements.'^''*

Due Process. Although agi-eeing with Hefjner the First Circuit in United

Stales V. Leahey'^^^ emphasized the "public" nature of the agency, the purpose
of tlic announced procedures, and the fact that taxpayers may have relied

upon the announcement."^ The court said that after referral to the Intelli-

gence Division, the Service was in effect conducting a criminal investigation

and during such investigations the strict rules of due process arc applicable."*

149. The vast majority of decisions do not require the Miranda warnings at the time

of rcfcnal to a special agent. See United States v. Squeri, 398 F.2d 785, 789-90 (2d Cir. 1968),

and cases cited therein.

150. United States v. Jaskiewicz, 278 F. Supp. 525 (E.D. Pa. 1968) (constitutional

rights arc a matter for the court, and administrative policies may not be raised to the level

of a constitutional mandate); see United States v. Luna, 313 F. Supp. 1294 (W.D. Tex. 1970)
/administrative agencies may not dictate preconditions for the admissibility of evidence in

a federal trial).

151. 420 F.2d 809 (4th Cir. 1969).

152. Id.

153. /(/.at 811.

151. Jd.; see United States ex rel. Accardi v. Shaiighnessy, 347 U.S. 260 (1954); Admin-
istrative Procedure Act, 6 U.S.C. §552 (1966).

155. United States v. Heffner, 420 F.2d 809, 812 (4th Cir. 1969); cf. Service v. Dulles,

SM U.S. 363 (1957). The peculiar facts of Hefjner must be noted. The taxpayer felt he
had been done an injustice and several previous requests for government aid had gone
unanswered. To get the government's attention the taxpayer claimed eleven, then twenty
dependents, and then even wrote a letter to the Ser^'ice notifying them of his claimed

dq>ciidcnts. Upon dismissing the case, the Court recommended defendant not be tried

again.

156. 434 F.2d 7 (1st Cir. 1970).

157. Id. at 10-11.

158. Id. at 9. The Government contended the strict rules of due process do not

ap()ly to investigative proceedings as they do in adjudicatory proceedings. However, the
Court found the Service was functioning not as a legislative factfinding agency, but rather
as a police agency performing criminal investigations. Id.; see Hannah v. Larche, 363 U.S.
420

(19<i0) (Civil Rights Commission not bound by the strict rules of due process when

functioning only in an investigatory factfinding capacity).
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However, an agency's failure to follow pronounced procedures will not always

constitute a denial of due process.^" Yet when tlie procedure is specificially

designed to protect the taxpayer and a public announcement is made, upon
which many taxpayers may reasonably rely, a failure to conform to the pro-

cedure will require exclusion of evidence gathered in violation thereof.^""

ArroRNEY-CLiENT Privileci.

Documents not protected by the fourth and fifth amendments may be

withheld fiom examination if within the attorney-client privilege. The

privilege, however, may not be as extensive as commonly believed and does

not apply to documents simply because they have been turned over to an

attorney.^"^^

Scope and Policy

Competing considerations are often suggested for determining the scope

of the privilege. Generally, the privilege applies only to communications that

are made to an attorney by the taxpayer as a client seeking legal advice.^*'^

Thus, documents prepared substantially prior to the time the attorney-client

relationship arose are not within the privilege.^''^ Although an attorney has

drafted a document, it is not privileged if it is neither a confidential com-

munication nor contains any legal advice.^"* Further restriction of the privilege

has been urged for the purpose of seeking truth and the enforcement of

testimonial duty.^^^ On the other hand, liberal application has been advocated

because the complexity and difficulty of our laws can only be interpreted by

professional men, therefore inaking it "absolutely necessary that a man . . .

should have recourse to the assistance of professional lawyers, and ... it is

159. United States V. Leahey, 434 F.2d 7, 11 (1st Cir. 1970).

160. Id.

161. See Bouschor v. United States, 316 F.2d 451 (8th Cir. 1963).

162. The most commonly cited definition of the privilege is that of Judge Wyzanski in

United States v. United Shoe Mach. Corp., 89 F. Supp. 357 (D. Mass. 1950). The privilege

applies: "[0]nly if (1) tlie asserted holder of the privilege is or sought to become a client;

^2) the person to whom the communication was made (a) is a member of the bar of a court,

or his subordinate and (b) in connection with this communication is acting as a la%\ryer;

(3) the communication relates to a fact of which the attorney was informed (a) by his

client (b) without the presence of strangers (c) for the purpose of securing primarily either

(i) an opinion on law or (ii) legal services or (iii) assistance in some legal proceeding, and

not (d) for the purpose of committing a crime or tort: and (4) the privilege has been (a)

claimed and (b) not ^^•;lived by the client."

163. Bouschor v. United States, 316 F.2d 451 (8th Cir. 1963) (holding the privilege may
not be created by sinfiply transferiing doctiments to nn attorney after an Infernal Revenue

Sen ice audit has begun).

164. In re Kearney, 227 F. Supp. 174 (S.D.N'.Y. 1964) (bank's attorney conferred with

accountants in course of an investigation and aided in drafting report to support bank's

claim against its insurers).

165. R J. WiCMORF. FvinrNCF 52192 (McNa\ighton rev. 1961). See United States v.

Kovcl. 290 F.2d 918 (2d Cir. 19ol).
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is equally necessary . . . thnt the communications he so makes to him should

be kept secret.""'*'

Procedure. A blanket refusal to produce or describe documents is not per-

mitted on the basis of the attorney-client privilege."'' The privilege extends

only to the substance of matters communicated to an attorney iu professional

confidence; the client identity or the fact that a given individual has become a

client are not matters that an attorney may refuse to disclose, even though

the fact of having retained counsel may be used as evidence against the

client."* The ansv^rers to such questions better enable the judge to determine

the validity of the taxpayer's claim of privilege."''

Third Parties

The privilege has also been extended to non-law'yers, such as secretaries

or stenographers, when acting as the attorney's agents.^^" However, in Himmel-

jarb V. United Stales'^''' the court found that matters disclosed by the taxpayer

to his attorney in the presence of the accountant employed by the attorney

were not privileged, since the accountant's presence was not indispensable

while that of an attorney's secretary might be.^^^

In United States v. Kovel,^''^ however, the Second Circuit held the "pres-

ence of an accountant, whether hired by the lawyer or by the client, while

the client is relating a complicated tax story to the lawyer, ought not destroy

the privilcge."^^* The court rejected the government's contention that the

IG6. United States v. Kovel, 296 F.2d 918. 921 (2d Cir. 1961).

167. Colton V. United States, 306 F.2d 633 (2d Cir. 1962), cert, denied, 371 U.S. 951

(1963); United Sutes v. Roundtree, 420 F.2d 845, 852 (5th Cir. 1969).

168. Colton V. United States, 306 F.2d 633 (2d Cir. 1%2), cert, denied, 371 U.S. 951

(1963). Questions of a general nature such as the date and general nature of services

rendered, or detennining whether services were perfoitned in a specific year must also be

answered. Answers to questions as to the nature of services rendered need not be specific,

but may be answered in such general terms as "litigation," "drafting of documents," "tax

advice," et cetera. There is "no question that the giving of tax advice and the preparation
of tax returns . . . are basically matters sufficiently within the professional competence of

an attorney to make them prima facie subject to the attorney-client privilege." Id. at 637.

169. Id.

170. United States v. Kovel, 296 F.2d 918 (2d Cir. 1961); sec, e.g., 8 J. Wicmore, Evi-

DLNCE §2301 (McN'aughton rev. 1961). Communications made by the client's agent to an

attorney are also privileged if the other requirements are met. Id. §2317(1). In Kovel the

decision did not deal with the theoiy that the taxpayer may be relating information to an

accountant as his agent to transmit the information to an attorney. 296 F.2d 918, 922 n.4

(2d Cir. 1961).

171. 175 F.2d 924 (9ih Cir.), cert, denied, 338 U.S. 860 (1949).

172. W. at 939.

173. 2% F.2d 918 (2d Cir. 1961).

174. Id. at 922. The vital reciuirements of the pri\ilegc must still be met. The com-

munications must be made in confidence and for the pui-pose of obtaining legal advice (as

opposed to accounting services only) from the attorney, and not accounting advice from
ihc accountant.
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privilege remains only when the communication is related to one, other than

the attorney, with a menial duty."'
The Ninth Circuit apparently overruled Hirnmelfarb in United States v.

Jiidson}~'^ There, a net worth statement and memorandum prepared by an

accountant at an attorney's request were held privileged. Thus, information

initially given to an independent accountant and later transferred to an at-

torney will usually not be privileged, while that taken to an attorney who

subsequently gives it to an accountant for "interpretation" may be privileged.

The type documents within the scoj^e of the privilege has not been

clearly decided. The courts have generally held that financial transactions

conducted by an attorney with or on behalf of his client,"' tax returns pre-

pared for the client by the attorney"* or accounting services performed by
the attorney when he is also an accountant"" are not privileged.^*" Clearly,

information that is to be included in the taxpayer's tax return is not intended

to be confidential and therefore is not within the privilege.^*^ However, the

question of whether papers and summaries prepared by the client to aid the

attorney in preparation of the client's tax return are privileged is in dispute.

In United States v. Merrell^^- the court held income and expense sum-

maries given to the attorney were of a non-confidential nature and therefore

175. Id. at 921. Decisions relating to communications to agents of the attorney had

previously applied only to persons with menial duties such as secretaries, stenographers, or

interpreters. In Kovel the attorney had directed the client to relate the story to an ac-

countant, employed by the law firm and who specialized in tax law, so that the accountant

could interpret the problem for the attorney, thereby enabling him to better represent

the client. The court found no difference between these facts and an attorney using an

interpreter to relate the story of a client speaking a foreign language. Id. at 922.

176. 322 F.2d 460 (9th Cir. 1963). The documents were found to have been prepared

in the course of an attorney-client relationship for the purpose of advising and defending

the client, and the accountant's role was to facilitate an accurate complete consultation

between the client and the attorney. See United Slates v. Jacobs, 322 F. Supp. 1299 (CD.

Cal. 1971); Bauer v. Orser, 258 F. Supp. 338 (D.N.D. 1966).

177. Lowy V. Commissioner, 262 F.2d 809 (2d Cir. 1959); McFce v. United States, 206

F.2d 872 (9th Cir. 1953); Banks v. United Slates, 201 F.2d 666 (8th Cir.), cert, denied, SI*

U.S. 857 (1953); Pollock v. United States, 202 F.2d 281 (5lh Cir.), cert, denied, 345 U.S.

993 (1953).

178. United States v. Tellier. 255 F.2d 441 (2d Cir.), cert, denied, 358 U.S. 821 (1958);

Olender v. United States, 210 F.2d 795 (9th Cir. 1954), cert, denied, 352 U.S. 932 (1957);

United Sutcs v. Schlcgel, 313 F. Supp. 177 (D. Neb. 1970); United States v. Merrell. 303

F. Supp. 490 (N.D.N.Y. 1969); Gretsky v. Miller, 160 F. Supp. 914 (D. Mass. 1958).

179. Olender v. United States, 210 F.2d 795 (9th Cir. 1954), cert, denied, 352 U.S. 982

(1957); In re Fisher, 51 F.2d 424 (S.U.X.Y. 1931); United States v. Chin Lim Mow, 12

F.R.D. 433 (N.D. Cal. 1952).

180. A taxpayer who has an attorney perform his accounting services for him or

handle his business affairs is apparently not in an advantageous position. In Cotton v.

United States the court allowed the agents great lalitiule in discovering what matters were

privileged or unprivileged. 300 F.2d C33 (2d Cir. 1962), cert, denied, 371 U.S. 951 (1963).

181? United States v. Schlcgel, 313 F. Supp. 177 (D. Neb. 1970); United States v.

Merrell, 303 F. Supp. 490 (N.D.N.Y. 1969).

182. 303 F. Supp. 490 (N.D.N.Y. 1969).
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not within the privilege.'
s-* In United States v. Schlegel,'^* the District Court o£

Nebraska held that only information that is subsequently conveyed to the

Government is non-confidential in nature. Furthermore, the fact that the

auorney makes the final decision as to what items are included in the tax-

pa\cr's return sliould not decrease the scope of the privilege.''^'''
The Schlegel

decision was grounded upon tlie desiraljility of having the taxpayer freely dis-

close information to his attorney."" The Merrell opinion, however, treats the

transactions as if the information were taken to an accountant. The fact

iliat non-lawyers (that is, accountants) deal with many questions arising

under the Internal Revenue Code should not shrink the attorney-client privi-

lege in the tax area."'

State statutes creating an accountant-client privilege are not applicable

in federal tax fraud investigations."" Although it lias been contended that the

183. Id. at 493. "The workpapci-s of Merrell, by definition, consisted of information

that was intended to be transcribed onto the tax returns, and cannot be of a confidential

nature."

184. 313 F. Siipp. 177 (D. Neb. 1970).

185. Id. at 179. But see Falsonc v. United Sutes, 203 F.2d 734 (5th Cir.), cert, denied,

Wi U.S. 864 (1953). The Schlegel court felt the client intended only so much of the infor-

mation as the attorney concludes should be sent to the Government to be of a non-

contidcntial nature. The fact that the attorney decides what is finally included in the

muni should not alter the taxpayer's intent. Thus, those items that are not included in

ilie return should be considered confidential.

186. If the client felt all infonnation given to the attorney would be non-confidential,

the taxpayer would tend to withhold information he deems detrimental. Thus, the client

would be withholding infonnation from the one man professionally qualified to evaluate

iL This clearly violates the spirit of the attorney-client privilege. The court noted, how-

ocr, the decision did not imply that the client's books and records, as opposed to his

iunimaries of them, are covered by the privilege. United States v. Schlegel, 313 F. Supp.
177 (D. Neb. 1970).

187. In Schlegel the Government also contended the information was not privileged

due to rule 503 of the Proposed Rules of Evidence for the United States District Courts

and Magistrates, which states:
"
(d) Exceptions. There is no privilege under this rule ....

(!) .... If the services of the lawyer were sought or obtained to enable or aid anyone to

commit or plan to commit what the client knew or reasonably should have known to be

a crime or fraud . . . ." Id. at 180.

The delivery of two sets of information to the attorney, the second showing less earned

income than the firet, was held not sufficient to establish that Schlegel knew or reasonably
»hould have known that inclusion in an income tax return of the lower set of income

figures would be or would further a fraud or crime. The court rejected the advisory
committee's note, which states: "[N]o preliminary finding that sufficient evidence aside

flora the communication has been introduced to warrant a finding that the services were

•ought to enable the commission of a wrong is required." Id. at 179.

The court instead held evidence other than the communication itself must be shown
'o csublish the conditions of the exception. Id. at 180.

168. Commissioner v. Lustman, 322 F.2d 253 (3d Cir. 1963); Falsone v. United Sutes,
205 F^d 734 (5ih Cir.), cert, denied. 346 U.S. 864 (1953); United States v. Bowman, 236 F.

Supp. 548 (M.D. Pa. 1954), ajj'd. 358 F.2d 421 (1966); Petition of Bordan Co., 75 F. Supp.
^-"7 (N.D. 111. 1948). The decisions are in disagreement as to why the privilege does not

>pply. See Cohen, Accountants' Workpapers in Federal Tax Investigations, 21 Tax L. Rev
"S3

(1965).
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Treasury Department's granting enrolled agents the right to practice before

the Internal Revenue Service creates an accountant client privilege, the courts

have refused to judicially create an accountant-client privilege equivalent to

the attorney-client privilege.^*^

Conclusion

The investigative po^ver of the Internal Revenue Service is by nature

inquisitorial and enables the Service to invade the privacy of every person in

the United States. Due to the oveniding necessity of collecting revenue, courts

have generally been reluctant to curb the Service's investigative powers even

when it is aimed at criminal prosecution. Furthermore, statutory limitations

have generally proved to be of limited usefulness. Tlie recent, self-imposed

requirement to give the Miranda warnings at the outset of a criminal investi-

gation is encouraging. Whether the courts will enforce the procedures remains

to be seen, but the recent decisions of Hcffner and Leahey indicate an in-

creasing judicial awareness of the protections that must be afforded the tax-

payer. Not only should a warning be given at the outset of a criminal in-

vestigation, but every taxpayer should, at the outset of an Internal Revenue

Service examination be apprised of the potentialities of the investigation. This

would not seriously hinder the Service in its investigations and it would give

each unsuspecting victim a chance to make an intelligent decision whether to

waive his constitutional rights. The Service vigorously prosecutes those cases

that will receive the most notoriety, as fear of prosecution is the main deterrent

to filing false returns. Thus, every taxjiayer should enter this adversary situa-

tion armed with the knowledge of the possible outcome.

The courts need to abondou the "legitimate purpose" versus "improper

purpose" test and focus on the bona fides of the individual investigation. If

a special agent is present it cannot honestly be disputed that he is seeking in-

criminating evidence. As is so often stated, the courts should not permit such

an abuse of their process. The time of referral to the Intelligence Division

rather than the time of recommendation for prosecution should be the

terminus for issuing a section 7602 summons, yet even this time should not

be conclusive. Referral should be the guideline and the actual purpose the

determinant.

Basing the privilege against self-inaimination on the sole issue of owner-

ship versus possession degrades the natuie of the privilege. An individual is

forced to seek professional accounting and legal assistance because of the

complexity of the tax law, having no intention for his records to be made

public. When the complexity of the law compels a person to divulge in con-

fidence to another what may eventually be incriminating evidence, and this

confidential communication is not privileged, the person is compelled to in-

criminate himself. This is not to say that an extensive accountant client

189. £.g., Falsonc v. United States, 205 F.2cl 734 (yth Cir.). cert, denied, 310 U.S. 86-1

(1953).
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privilege
should exist. Routine accounting services arc not intended as confi-

dential and do not involve the seeking of legal advice. Yet those matters that

are intended to be confidential and do not involve the rendering o£ pro-

fessional services shoidd be protected.

Thus, while the recent extension of the Miranda warnings to tax investi-

(^ations is commendable, the courts have generally condoned the Service's in-

quisitorial investigations and continued to deny the taxpayer constitutional

protections generally available in criminal investigations.

Mike Rollyson

BO-321 O - 77 - 41
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Part 4 — Economic Impact of Heroin Traffic

1 FORTUNE
I DIRECTORY

tf

of the 500 Largest
U.S. Industrial Corporations

Once again last year the record of the 500 largest in-

dustrials in the U.S. featured an ironic contrast between

-operating results and stock-market performance. The op-

erating results were mostly dismal ; gripped by recession,

the 500 suffered the most severe earnings drop in seven-

teen years. On Wall Street, however, the stock market

staged a welcome turnaround. The median ('total return

to investors"—which combines dividend yield and price

appreciation—was a breathtaking 51.23 percent in 1975.

The year was a mirror image of 1973, when stocks col-

lapsed while business boomed.

Sales of the 500 rose to $865 billion, an increase of only
•3.9 percent over the previous year. That was the smallest

year-to-year gain since 1961 (when sales rose only 2.2

percent) . In real terms, sales of the 500 actually declined

last year, since the U.S. government's index of the price
of manufactured goods rose by 11 percent.

Exxon, which took over first place on the list last year,
retained its lead easily; the company reported sales of

$44.9 billion, which gave it a cushion of more than $9 bil-

lion over General Motors, again No. 2. Texaco moved
past Ford into third place. The other big change among
the top ten involved International Business Machines,
which increased its sales by nearly 14 percent and passed
both General Electric and Gulf Oil to becomt No. 7.

Procter & Gamble increased its sales by 24 percent and
moved up nine places to become No. 19; General Foods

advanced thirteen places to become No. 44. Soaring sugar
prices gave Great Western United the sharpest sales gain
of all—« dazzling 99.5 percent—enabling it to return to

the 500 (as No. 345) after a two-year absence.

Despite the poor overall sales record, two-thirds of

the companies reported higher sales. So did all but five

industry groups. Tobacco did best of all—with a median
increase of 16.3 percent—because of cigarette price in-

creases and the expansion of the low-tar market.

Among those registering declines, the metal manufac-
turers reported the heaviest drop, 15.6 percent. The

company with the greatest sales decline (53.6 percent)
was Kennecott Copper, which stopped consolidating the

sales of its Peabody Coal subsidiary and dropped 138

places to become No. 257. Behind Kennecott's decision

was a Federal Trade Commission ruling that ordered the .

company to divest itself of the coal company. Peabody,
which had dropped off the list when it was acquired by
Kennecott in 1968, returned as No. 270.

,

'

,/,
' '

.

For the first time since 1963 there was no increase in
'

membership of the billion-dollar club. The number of

companies reporting sales of more; than $1 billion re-

mained at 203. The $5-billion club, however, grew by
three members (to twenty-seven). The FORTUNE Direc-

tory excludes privately held companies that do> not pub-
lish financial statements, such as Deering MiUiken., ,,

The not-so-obscene profits in oil

Profits of the 500 fell sharply, by 13.3 percent. The •

group's profit problems were heavily concentrated in the

oil companies, which broke all sorts of records in 1974
but ran into big trouble last year. The group's earnings ,

fell by 25 percent and accounted for more than half of

the 500's overall profit decline. Elimination of the oil-

depletion allowance at home, heavier taxes in most OPEC ,

countries, and weak markets overseas were the major
problems. Exxon's earnings fell by 20.3 percent, Texaco's

by 47.7 percent, Gulf's by 34.8 percent.
The list of money losers rose to twenty-eight last year—up from twenty-one in 1974. Singer, which abandoned

and wrote off its unprofitable business-machines division,

suffered the single biggest loss in the history of the 500
—a whopping $451.9 million. (The previous record was
Anaconda's $35G-million loss in 1971.) Chrysler was in

the red for the second consecutive year, with a deficit

of $259.5 million.

Not surprisingly, the profit-margin picture was dismal .

too. The median return on sales for all industries was

3.9 percent, down from 4.3 percent the year before. The",
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/ Sales of Pie 500th company
'

300
I Percent change from previous yaar >.

1970 1975

THE RISE OF NO. 500

The cutoH tor Inclusion in the 500 rose by 3.9 percent last year,
to $297,2 million (the sales volume of Economics Laboratory).
The rise was well below the 8 9 percent annusi average registered

during the twenty-two years In which the list has been published, j

mining group, which posted a return of 13 percent in

1974 and has now been the leader in profit margins for

twelve consecutive years, slipped a bit, to 12.3 percent.

Texasgulf led the Ust for the second year in a row with
a margin of 23.2 percent.
The median return on stockholders' equity fell two per-

centage points, to 11.6 percent. Broadcasting and motion

pictures, with a return of 19.4 percent, edged past min-

ing and led the list. Lockheed Aircraft had the highest
return on equity of any company, 60.2 percent. A major
reason for Lockheed's leadership in this category is the

fact that its equity base is so small in relation to the

company's volume of business. The base was shrunk by

Performance of the 500

197S 1973

Combined sales

($000) 865,233,382.

Change in sales (%) -1-3.9.

Combined profits

($000) 37,849,994.

Change in proflta

(%) -13.3.
Combined assets

($000) 668,478,042.
Sales increases 338.

Profit increases -. 231.

Money losers 28.

Median profit

margin (% ) S.9.

Median return on

equity77o) 11,6.

Median growth in earnings
per share over

previous decade (%)
Median total

return ( % )

Median total return
over previous
decade (% ) . . . . ; 3.08-

Combined
, employment 14,412,992

.833,089,679 667,105,711

+24.9 -1-19.6

.43,642,945 38,680,461

.... 4-12.8 -1-39

.630,271,081 655,462,284
472 490
347 425
21 9

. 4.3.

13.6.

. 4.5

12.4

. 6.59.

-I- B 1.23.

, . 9.46 9.67

-22.35 -25.49

1.83 6.22

.15,318,046 16,532,083

those heavy losses on the C-5 and TriStar programs.
More than 90 percent of the 500 posted gains in total

return to investors during 1975. The broadcasting and

motion-picture group proved especially popular with in-

vestors and registered a median total return of 107.78

percent. American Bakeries topped all other companies
with a spectacular 251.34 percent return. The list of

leaders also included a host of apparel and textile com-

panies—Blue Bell (211.61 percent), Levi Strauss (210.51

percent), Collins & Aikman (176.43 percent). Nashua,
which makes computer disc packs/and paper for office

copiers, did worst. Its total return; minus 34.41 percent.
Last year's bull market also lifted total-return figure?

for the decade. After the bear markets of 1973 and 1974,

the median return for the 1964-74 decade was down to

1.83 percent. The median for 1965-75 is back up to 3.08

percent. Fleetwood Enterprises, a manufacturer of mo-
bile homes, had the best record for the decade, an average
annual return of 43.05 percent.

The 500 trimmed its work force by 5.9 percent, or

nearly a million employees. The four largest employers—
General Motors. Ford, International Telephone & Tele-

graph, and General Electric—accounted for about a fifth

of that drop all by themselves. Median sales per employee
rose 8.7 percent.

Assets grew to $668 billion, a figure representing a

gain of only 6.1 percent over the previous year. The total

stockholders' equity of the 500 did not do much better,

increasing by only 7.2 percent to $331 billion.

This year, for the first time, the directory of the 500

largest industrials includes industry code numbers. The
numbers indicate which individual line of business ac-

counts for the greatest volume of each company's indus-

trial sales. Among the twenty-eight industry groups
represented on the list, petroleum refining had the high-
est volume of sales ($200.5 billion). The food inlustry

had the most companies—a total of seventy-one.—Susie Gharib Nazem
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The 500 Largest Industrials

RANK
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The 500 Largest Industrials

RANK COMPANY SALES

•75 74 (5000)

201 227 PtI (St. LOUIS)' 1,008,507

202 197 AMF (White Plains, N,Y.) *i,004,697

203 151 Atarco (New Yo[l<) I.004.S38

204 215 Geo. A. Hormel (Austin. Minn,)' 995.593

205 236 Northrop (Los Angeles) 988,123

206 213 American Petroflns (Dallas) 986,036

207 226 Hewletl-Paekard (Palo Alto, Calif.)' 981.167

208 212 United Merthants i Manulatluret! (New Yorl()i 978,083

209 247 Contalrar Corp ot America (Chicago)" 964.690

210 214 GAF (New York) 964.421

211 167 AMAX (Greenwich, Conn ) 962,090

212 224 Sterling Drug (New York) 957,146

213 233 Staultor Chemical (Westport, Conn ) 949,836

214 185 National Distillers i, Chemical (New York) 942.639'

215 249 Abliott Laboratories (North Chicago, III ) 940,660

216 190 Corning Glass Works (Corning. NY ) 938,959

217 203 AIco Slarmam (Valley Forge, Pa )' 931,955

218 231 Murphr Oil (El Doraito, Ark ) 931,035

719 207 Carrier (Syracuse, NY)' 929,856

220 ?40 Jos. Schlitz Brewing (Milwaukee) 922,987*

221 239 Time Ire. (New York) 910,659

222 218 Zenith Radio (Chicago) 900,507

223 242 Uplohn (Kalamazoo. Mich.) 890,771

224 238 Owens-Corning Fiberglas (Toledo) 884.936

225 228 Anilerson, Clayton (Houston)> 878.905

226 220 McGraw Edison (Elgin. III.) 874.627

227 241 Sherwin-Wlllianis (Cleveland)" 866,853

228 225 Armstrong Cork (Lancaster. Pa ) 859.412

229 258 Sunbeam (Chicago)' 852.726

230 255 Castle i Cooke (Honolulu) 843.051

231 219 Union Camp (Wayne. N I ) 835.931

232 257 Joseph E. Seagram 8 Sons (New York)' 835,379*

233 256 International Multiloods (Minneapolis)' 828,200

234 194 WheelingPittshurgh Steel (Piilsburgh) 826,732

235 248 Crown Cork & Seal (Philadelphia) 825,007

236 232 U.S. Gypsum (Chicago) 820,426

237 245 Brunswick (Skokie. Ill ) 817,969

238 331 Tesoro Petroleum (San Antonio)' 815,785

239 262 Gold KIst (Atlanta)! 815,151

240 253 Polaroid (Cambridge. Mass.) 812,703

241 279 MCA (Universal City. Calif.) 811.484

242 270 Timken (Canton. Ohio) 804.491

243 260 Times Mirror (Los Angeles) 799,482

244 265 National Can (Chicago) 799,087

245 235 Westvaeo (New York)' 797,455

246 ffo Budd (Troy, Mich ) 794,089

247 266 Schering-Plough (Kenilworlh.N J) 793,275

248 208 Allegheny Ludlum Industries (Pittsburgh) 791,982

249 244 Chromalloy American (New York) 791.400

250 23; Cummins Engine (Columbus. Ind) 789.231

ASSETS
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WHO DID BEST

NOTES TO THE FORTUNE DIRECTORY

SALES include service sntf rental revenues but exclude

dividends, Interest, and other non operating revenues. All

companies on the list must have derived more than 50 per-

cent of their sales from manufacturing ind/or mining
Sales of subsidiaries are Inciuaea wnen they are consoli-

dated; sales from discontinued operations are included

when these figures are published. All figures are for the

year ending December 31, 1975. unless otherwise noted-

Sales figures do not include excise taies collected by the

manufacturer, and so the figures tor some corporations—
most of which sell gasoline, liquor, or tobacco—may be

lower than those published by the corporations themselves.

When they are at least 5 percent lower for this reason.

there Is an asterisk (*) next to the sales figure.

ASSETS are those employed in the business at the com-

pany's year-end

NET INCOME l; shown after taxes and after extraordinary

credits or charges when any are shown on the income

statement A double asterish (") signifies an extraordinary

credit reflecting at least to percent of the net income

shown, a double dagger (t) an extraordinary charge of at

(east 10 percent.

STOCKHOLDERS' EQUITY is the sum of capital stock, sur

plus, and retained earnings at the company's year-end.

EMPLOYEES: The figure shown Is 3 year-end total except
when It Is followed by a dagger {fl. in which case it Is an

average for the year.

EARNINGS PER SHARE: For most companies, the figures

shown for 1975 and 1974 are the "primary" earnings given
in annual reports; these reflect not only the common shares

outstanding but all "common-slock equivalents," a concept
that includes any debentures, preferred stock, or warrants

whose market value is governed primarily by price move-

ments of the common. Some companies report only fully

diluted earntngs~J.e.. they assume conversion into common
stock of all convertible securities, even those primarily val-

ued as debt instruments; Irt these cases the fully diluted

earnings are given Earnings for 1975 and 1974 are weighted

averages of outstanding shares. wh>ch all companies now

report. Weighted averages are used for 1965 where these

are available, where they are not, figures are based on a

simple average of 1964 and 1965 year-end shares outstand-

ing. Per-share earnings tor 1974 and 1965 are adjusted for

stock splits and stock dividends They are not restated for

mergers, acquisitions, or accounting changes made alter

1965. A double asterisk (•') signifies an extraordinary credit

reflecting at least 10 percent of tne net Income shown,

a double (tagger (t) an extraordinary charge of at least 10

percent. Results are listed as not available (N.A ) where

the companies are cooperatives, Jomt ventures, or wholly

owned subsidiaries of other companies The growth rate Is

the average annual growth, compounded No growth rate is

given if the company had s loss In either 1965 or 1975.

TOTAL RETURN TO INVESTORS includes both price ap

preclation and dividend yield, i.e., to an investor In the

company's stock The figures shown assume sales at the

end of 1975 of stock owned at the end of 1965 or 1974. It

has been assumed that any proceeds from cash dividends.

the sale ol rights and warrant offerings, and stock received

'n spin offs were reinvested at the end of the year in which

Ihey were received Returns are adjusted for slocit splits.

stock dividends, recapitalnations. and corporate reorgani-

lations as they occur; however, no effort has been made to

reflect the cost of brokerage commissions or of taxes Re-

sults are listed as not available (N A ) where shares are not

publicly traded or traded on only a limited basis Where

companies have more than one class ol shares oulstandtng,

only the more widely tield and actively traded has been

considered

Total-return percentages shown are the returns received

by the hypothetical investor described above The ten year

figures are annual averages, compounded. Where corpora-

tions were substantially reorganiied— e g . because of

mergers— the predecessor companies used in calculating

total returns ace the same as those cited in the lootnotes

dropped from the earnlngs-per share figures.

INDUSTRY CODE numbers used m the directory indicate

which industry represents the greatest volume of indus-

trial sales for each company. The numbers refer to the

industry groups below, all ol which are based on cate-

gories established by the U.S. Olfice of Management
and Budget. They are the same industry groups as those

shown in the tables beginning on th.s page. The median

figures m those tables refer only to results of companies

among the 500: however, no attempt has been made to

calculate medians in groups with less than tour companies.

CODE INDUSTRY

Mining, crude-oil production
Food

Tobacco

Textiles, vinyl flooring

Apparel
Furniture

Paper, fiber, and wood products

Publishing, printing

Chemicals

Petroleum refm.ng

Rubber, plastic products
^ Leather

Glass, concrete, abrasives, gypsum
Uetal manufacturing

Metal products

Electronics, appliances

Shipbuilding, railroad and

transportation equipment

Measuring, scientific,

photographic equipment
Motor vehicles

Aerospace
Pharmaceuticals

Soaps, cosmetics

Office equipment (includes computers!
Industrial and farm equipment

Jewelry, silverware

Musical instruments, toys, sporting goods
Broadcasting, motion-picture

production and distribution

Beverages

TOTAL RETURN
TO INVESTORS, 1975

^

THE TEN HIGHEST
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(AND WORST) AMONG THE 500

TOTAL RETURN
TO INVESTORS, 1965-75

RETURN ON
St6ckH0LDERS' EQUITY RETURN ON SALES

THE TEN HIGHEST
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CHANGES IN SALES

THE TEN BIGGEST
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ALPHABETICAL INDEX OF THE 500 LARGEST INDUSTRIALS

COMPANy RANK

ACf Induslties 304

AMAX 211

AMF 202

AMP 404

A-TO 353

Abbott Laboratories 215

Addressograpti Multigraph 298

Agway 154

Air Products & Chemicals 271

Airco 259

Akzona 275

Alco Standard 217

Allegtieny ludlum Industries , .248
Allied Chemical 82

Allis-Chalmers 144

Alumax 421

Aluminum Co. of America 85

Amerada Hess 54

American Batteries 396

American Seef Packers 290

American Brands 72

American Broadcasting 191

American Can 65

American Chain & Cable 469

American Cyanamid 106

American Hoist & Derrick .434

American Home Products 89

American Motors 87

American Petrofina 206

American Standard 129

Amstar 122

Amsted Industries 340

Amtel 443

Anaconda 188

Anchor Hocking 347

Anderson, Clayton . 225

Anheuser-Busch 127

Archer Daniels Midland Ill

Armco Steel 59

Armstrong Cork 228

Arvin Industries 453

Asarco 203

Ashland Oil 45

Associated Milk Producers 141

Atlantic Richfield 15

Avco 285

Avnet 319

Avon Products 158

Babcock 8 Wilcox 131

Baker International 339

Ball 429

Bausch S Lomb 459

Baxter laboratories 306

Beatrice Foods 38

Becton, Dickinson 372

Beico J'etroleum 489

Bell & Howell 373

Bemis 318

Bendix 70

Bethlehem Steel 28

Black g. Decker Manufacturing . . .284

Blue Bell 301

Bluebird 450

Boeing 43

Boise Cascade 143

Borden 51

Borg-Warner 128

Briggs & Stratton 480

Bristol-Myers .f. 110

Brockway Glass 439

Brawn Group 261

Brunswick 237

Bucyrus-Erie 442

Budd 246

Burlington Industries 104

Burroughs 124

CBS 105

CF Industries 359

CPC International 68

Cabot 403

Cameron Iron Works 432

Campbell Soup 133

Campbell Taggart 280

Cannon Mills 415

Carborundum 307

Carnation . 100

Carrier 219

Castle i Cooke 230

Caterpillar Tractor 29

Celanese 108

Central Soya 116

Cerro 293

Certain-teed Products .313
Cessna Aircraft .348

Champion International 79

Champion Spark Plug 371

Charter 197

Chemetron 364

Chcsebrough Pond's 278

Chicago Bridge & Iron 305

Chromalloy American 249

Chrysler 10

Cincinnati Milacron .376

Cities Service 53

Clark Equipment 145

Clark Oil S Refining 292

Clorox 265

Cluett. Peabody 334

CocaCola 64

Colgate-Palmolive 66

Collins 4 Aikman 441

Colt Industries 196

Columbia Pictures Industries . , 463

Combustion Engineering . 120

Commonwealth Oil Refining . 251

ConAgra 300

Cone Mills 367

Congoleum . . 414

Consolidated Aluminum 400

Consolidated Foods 75

Container Corp, of America . 209

Continental Can 57

Continental Oil . 16

Control Data 170

Cook Industries 335

Cooper Industries 358

Coors (Adolph) 332

Corning Glass Works 216

Crane 182

Crown Central Petroleum 356

Crown Cork & Seal 235

Crown Zellerbach 117

Cummins Engine ,
, 250

Curtiss-Wright 471

Cutler-Hammer 412

Cyclops 352

Cyprus Mines 430

Dairylea Cooperative 438

Dan River 409

Dana 177

Dart Industries 160

Dayco 411

Oeere 62

Del Monte 162

Diamond International 253

Diamond Shamrock 178

Digital Equipment , , 326

Donnelley (RR) & Sons 344

Dover , 472

Dow Chemical , ,32
Dresser Industries ,101
Du Pont lE.I.) de Nemours . , 17

Eagle-Picher Industries . . 445

Eastern Gas & Fuel Associates 296

Eastman Kodak 30

Eaton 132

Economics Laboratory 500

Eltra 258

Emerson Electric 164

Emhart 427

Envirotech 431

Esmark 35

Ethyl 195

Evans Products .255

ExCell-0 391

Exxon . . . 1

FMC . 86

Fairmont Foods .368

Farmland Industries . 135

federal Co. 355

Federal-Mogul 440

Federa] Paper Board 460

Ferro 473

Fieldcrest Mills 493

Firestone Tire & Rubber 42

Flavorland Industries 495

Fleetwood Enterprises 496

Flintkote 384

Ford Motor .4
Foster Wheeler 198

Foiboro 490

Fruehauf 186

Fuqua Industries 322

GAF 210

GATX 303

Gannett 437

Gardner-Denver 392

General Cable 470

General Dynamics 98

General Electric 9

General Foods 44

General Host 281

General Instrument 394

General Mills 84

General Motors . 2

General Refractories 467

General Signal 316

General Tire S Rubber 118

Genesco 185

Georgia-Pacific 80

Gerber Products 468

Getty Oil 61

Gillette 148

GoldKist 239
Goodrich (B, F,l 107

Goodyear Tire g Rubber 23

Gould 256

Grace (WR) 47

Great Northern Nekoosa 287

Great Western United 345

Green Giant 408

Greyhound 41

Grumman , 155

Gulf Oil 8

Gulf S Western Industries 69

Hammermill Paper 324

Handy & Harman 454

Hanes 482

Hanna Mining 464

Harnischfeger 426

Harris 346

Harsco 333

Hart Schaffner & Marx 350

Heinz (H, 1,1 126

Hercules ,. .146

Hershey Foods 302

Heublein 179

Hewlett Packard 207

Hobart 416

Hoerner Waldorf 382

Honeywell 67

Hood (H, PI 402

Hoover 294

Hormel (Geo, A.) ,204

Hughes Tool , 444

Hygrade Food Products 418

Hyster 448

IC Industries ,

l-T-E Imperial

Idle Wild Foods

Indian Head

.136

343

,474

,331

Ingersoll-Rand 121

Inland Container 458

Inland Steel 99

Inmont 374

Insiico 461

Interco 171

Inlerlake .286

International Business Machines . 7

International Harvester 24

International Minerals & Chemical 157

International Multifoods 233

International Paper 58

International Systems & Controls .478

International Tel. S Tel. . 11

Interstate Brands 393

Iowa Beef Processors 113

lohns-Manville 184

lohnson i lohnson 92

Jonathan Logan 476

Joy Manufacturing 311

>.& Chemical 130
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Kaiser Industries 199

Kane-Miller 283

Kayser Roth 320

Kellogg 172

Keltoood 422

Kennecott Copper 257

KerrMcGee 115

Kewanee Industries 436

Keystone Consolidated Industries .456

Kidde (Walter) 176

KimberlyClacK 140

KnigtitRidder Newspapers 295

Koehring 423

Koppers ,
190

Kraftco 33

LTV 37

Land O'Lakes 180

Lear Siegler 289

Lever Brothers 263

Levi Strauss 200

libbeyOwensFord 274

Liboy. McNerll S Libby 357

Liggett » Myers 277

Lilly lEIi) 167

Lipton (Thomas J.) 383

Litton Industries 49

Lockheed Aircraft 50

Lone Star Industries 291

Louisiana Pacitic . - 420

Lowenstein (Ml 8, Sons 338

Lubrizol 395

Lykes Youngslov^n 1 34

MAPCO 449

MBPXL 269

MCA 241

Macmillan 354

Marathon Oil 53

Martin Marietta 193

Masco 484

Mattel 461.

McDonnell Douglas 52

McOrawEdison 226

McGrawHill 323

McLoulh Steel 428

Mead 165

Merck 139

Midland-Ross 362

Miles Laboratories 398

Minnesota Mining & Manufacturing 56

Mobil Oil 5

Mohasco 308

Monfort of Colorado 499

Monsanto 46

Morton Norwich Products 321

Motorola
^

156

Murphy Oil 218

NCR 96

NL Industries 161

NVF 465

Nabisco 103

NaIco Chemical 483

Nashua 491

National Can 244

National Distillers & Chemical ... 214

National Gypsum 325

National Service Industries 377

National Steel 91

New York Times 405

Newmont Mining 336

Norris Industries 419

North American Philips 147

Northrop 205

Northwest Industries 175

Northwestern Sleel & Wire 492

Norton 315

Norton Simon 112

Occidental Petroleum 25

Ogden 138

Oil Shale 383

Olin 163

Oscar Mayer 192

Outboard Marine 337

Owens Corning Fiberglas 224

Cwens-lllinois 88

PPG Industries

Pabst Brewing

Paccar .

Parker-Hannifin

Peabody Coal

Peabody GaJon

Peavey

Pennwalt

Pennzoti

PepsiCo

Perkm-Elmer

Pet

Pfizer

Phelps Dodge

Philip Morris

Phillips Petroleum

Phillips-Van Heusen

Pillsbury

Pilney-Bowes

Pittston

Polaroid

Potlalch

Procter S Gamble

Pullman

Pure<

Quaker Oats

Questor

109

330

272

399

270

494

361

266

189

83

498

.201

.125

252

74

. 26

481

.173

.369

137

240

.342

19

.102

378

151

407

RCA 34

Ralston Purina 55

Rath Packing 401

Raytheon . 90

Reichhold Chemicals 406

Reliance Electric 288

Republic Steel 81

Revere Copper & Brass 425

Revlon 262

Rexnord 312

Reynolds IR I.) Industries 48

Reynolds Metals 123

Richardson Merrell 282

Riviana Foods 366

Robertson (H H.) 447

Rockwell International 31

Rohm & Haas 194

Most of the figures in this Fortune 500 Directory
iveie prepared by research associate Linda Snyder,

who is responsible for the columns reporting on com-

panies' sales, assets, net income, stockholders' equity,

employees, net income as a proportioii of sales and

of stockholders' equity, and the industry code num-
bers. Sydney Ladensohn Stern prepared all the eam-

ings-per-share figures. The figures on the total re-

turn to investors ivere prepared by Claudine Knight.

Rohr Industries 360

Roper 479

SCM
St. Joe Minerals

St. Regis Paper

Savannah Foods & Industries .

Saxon Industries

Schering-Plough

Schlitz IJos) Brewing
Scott Paper

Scovill Manufacturing

Seaboard Allied Milling .

Seagram IJoseph E.) & Sons

Searle (G. D I .

Shell Oil

ShellerGlobe

Sherwin-Williams

Signal Companies

Signode

Simmons

Singer

Smith (A. 0.)

SmithKline

Southwest Forest Industries .

Spencer Foods

Sperry & Hutchinson

Sperry Rand

Springs Mills

Square D

Squibb d

Staley (A El Manufacturing

Standard Brands

Standard Oil of California

Standard Oil llnd.l

Standard Oil (Ohio!

Stanley Works

Slauffer Chemical

Sterling Drug

Stevens IJ, P.)

Stokely-Van Camp
Studebaker-Worthington

SuCrest

Sun Oil .

Sunbeam

Sundstrand

Superior Oil

Sybron

159

.264

.150

410

.387

.247

.220

174

328

477

232

268

14

388

227

97

435

386

73

309

297

381

.380

314

.60
317

370

183

254

114

6

12

76

365

213

212

181

351

149

389

36

229

341

424

310

TRW 71

Talley Industries 475

Tecumseh Products 417

Tektronix
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